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FORWARD
In this volume are contained all of the final adjudications of the
Environmental Hearing Board issued during the calendar year 1974.
Thjs Environmental Hearing Board was created by the Act of
December 3, 1970, P. L. 834, which amended the Administrative Code
of 1929, Act of April 7, 1929, P. L. 177, as amen_ded .. The Act of
December 3, 1970, commonly known as "Act 275", was the Act that
created the Department of Environmental Resources. Section 21 of that
Act, § 1920-A of the Administrative Code, provides as follows:

"§ 1921-A
Environmental Hearing Board
(a) The Environmental Hearing Board shall have the
power and its duties shall be to hold hearings and issue
adjudications under the provisions of the act of June 4, 1945
(P. L. 1388), known as the "Administrative Agency Law,"
or any order, permit, license or decision of the Department
of Environmental Resources.
(b) The Environmental Hearing Board shall continue to
exercise any power to hold hearings and issue adjudications
heretofore vested in the several persons, departments. boards
and commissions set forth in section 190 1-A of this act.
(c) Anything
m
:my
law
to
the
contrary
notwithstanding, any action of the Department of
Environmental Resources may be taken initially without regard
to the Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final as to
such person until such person has had the opportunity to
appeal such action to the Environmental Hearing Board:
provided, however, that any such action shall be final as to
any person who has not perfected his appeal in the manner
hereinafter specified.
(d) An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environmental
Resources shall not act as a supersedeas. but. upon cause
shown and where the circumstances require it. the department
and/or the board shall have the power to grant a supersedeas.
(e) Hearings of the Environmental Hearing Board shall
be conducted in accordance with rules and regulations adopted
by the Environmental Quality Board and such rules and
vii

regulations shall include time limits for the taking of appeals,
procedures for the taking of appeals, location at which hearings
shall be held and such other rules and regulations as may be
determined advisable by the Environmental Quality Board.
(f) The board may employ, with the concurrence of the
Secretary of Environmental Resources, hearing examiners and
such other personnel as are necessary in the exercise of its
functions.

(g) The Board shall have the power to subpoena
witnesses, records and papers and upon certification to it of
failure to obey any such subpoena, the Commonwealth Court
is empowered after hearing to enter, when proper, an
adjudication of contempt and such other order as the
circumstances require."
In addition, the Board hears civil penalties cases pursuant to The Clean
Streams Law, Act of June 22, 1937, P. L. 1987, as amended, 35 P. S.
§ 691.1, et seq. and the Air Pollution Control Act, Act of January 8, 1960,
P. L. 2119, as amended, 35 P. S. §4001 et seq.
Although the Board is made, by §62 of the Administrative Code.
an administrative board within the Department of Environmental Resources,
it is functionally and legally separate and independent. Its members are
appointed directly by the Governor, with the consent of the Senate. Its
secretary 1 is appointed by the Board with the approval of the Governor.
The Department is a party before the Board in most cases 2 and has even
appealed decisions of the Board to Commonwealth Court.
The first members of the Board were Michael H. Malin, Esquire
of Philadelphia, Chairman; Paul E. Waters, Esquire of Harrisburg; and
Gerald H. Goldberg, Esquire of Harrisburg.
In December of 1972,
Michael H. Malin resigned to return to private practice, and Robert
Broughton, Esquire, a professor of law at Duquesne University of Law
School was appointed Chairman on January 2, 1973, and served until
December 31 of 1974, when he was succeeded by Joanne R. Denworth.
l.
1976.

The current Secretary of the Board is

~.t.

Diane Smith, who was appointed on April I,

2. The one exception has been appeals from decisions of municipalities and county health
departments under the Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P. L. 15 35,
as amended, 35 P. S. §750.1, et seq. That exception was eliminated for the future by amendments
to' the· Pennsylvania Sewage Facilities Act _enacted July 22, 1974, (Act 208).

JJiii

Esquire of Philadelphia, on the Board and Paul E. Waters was named
Chairman. Gerald H. Goldberg left, also to return to private practice, in
Jm1e of 1973, and Joseph L. Cohen, Esquire, an associate professor of
health law at the Graduate School of Public Health, University of Pittsburgh,
was appointed on December 31, 1973,toreplacehim. OnJuly25, 1977,
Joseph L. Cohen resigned to take the position of Administrative Law J uclg:e
with the Pennsylvania Public Utility Commission and Thomas M. Burke,
Esquire of Pittsburgh, was appointed and confirmed on October 25, 1977,
to fill the vacancy.
The range of subject matter of the cases before the Board is
probably best gleaned from a perusal of the index and the cases themselves
in this and subsequent volumes.

ix

INDEX

Air pollution control
ambient air quality-220
beehive coke ovens-81
coal dust-360
economic impact-81
odor problems-220
temporary variances-360, 383
Appeals
collateral attack of DER order-489
consent decrees-213
continuance-485
finality of DER order-113, 288, 489
nunc pro tunc-293
pro per parties- I 61 , 16 7
time for filing-166, 293, 376, 457
verification of notice of appeals-383
Blasting-308
Civil penalties-IS, 508
Constitutional Law
due process-33, 113, 376, 499
Constitution of Pennsylvania, Art. 1-, §27-167, 406
equal protection-376
police power-113, 167, 521
standing-! 67
Department of Environmental Resources
administration of regulations-406
consistency in applying the regulations-422
defective orders-205
discretion in drafting orders-28, 33, 157
duty to consider alternatives-60, 167
policy statements as regulations-239
power to issue cease and desist orders-396
Environmental Hearing Board
award of counsel fees-406
enforcement of a contract-508
interpretation of ambiguous terms-457
jurisdiction over contract at state park-25
power to substitute its discretion for that of DER-376
scope of review-354, 451
Erosion and sedimentation control permit-406
X

Estoppel-?, 71, 448
Evidence
admissability of evidence acquired after DER action-406
burden of proof-28, 81, 161, 406, 468, 484
corroboration-396
credibility-!
irrebuttable presumptions-197
mottling and water tables-! 08, 499
photographs-81
presumption of administrative regularity-228
presumption of the correctness of a test-461
substantial evidence rulc-228
Federal Water Pollution Control Act-442, 527
Mining-71, 129, 228, 308
r-.lobile home parks-396
l\lunicipalities and townships
administration of Sewage I;acilities Act-368
joint sewage abatement-28, 96, 205, 391
refusal of D ER to order sewage facilities plan revision-41
reimbursement of administrative costs-366
sewage on.iinances-288
Nuisance
blasting-308
mine fire-129
mining-308
Oil :.1nd gas-25 2
Public Bathing L1w
permit requirement-429
private facilities-429
Sewage disposal
access to on-lot system-274
compliance with official p!an-269
cost of alternative systems-342
economic impact-167, 487
nooding of proposed facility-297
holding tank limitations-! ()5
on-lot disposal systems-60, 239, 461
permit rcquirement-7, 27'L 297, 354, 484
regionalization ordcrs-28, 9ri. 205, 391
size of community as a r~tl'lor-247
water table-60, I 08, 461. 4<)9
Sewer connection ban-33, 113, 235, 283, 376, 443, 451
Solid Waste Management Act-521
\Vater Obstructions Act
· dredging permits-45, 13 7, 489
xi

Water pollution control
discharge of industrial waste-508
filtration of public water supply-197
mine drainage permit-71
prior violations of The Clean Streams Law-468

xii

-I

CASES BEFORE THE
ENVIRONMENTAL HEARING BOARD
COMMONWEALTH OF PENNSYLVANIA
Docket No.

ELMER REED
Fox Run Estates

73-D76-W

ADJUDICATION
By PAUL E. WATERS, Member, January 21, 1974

This matter comes before the board as an appeal from a decision
of the Department of Environmental Resources, hereinafter deparrmeiH.
refusing on-lot sewage disposal permits for 13 lots owned by Elmer Reed,
the appellant, in an area known as Fox Run Estates in Oliver Township,
Jefferson County.
The department, through its soil scientist and another
representative, examined the area in question, but their findings :md
conclusions regarding soil suitability are contested by the appellant.
FINDINGS OF FACT

l. On February 14, 1972, the department. in response to an
application for on-lot sewage disposal permits, conducted an inspection and
investigation of land owned by appellant located in Oliver Township.
Jefferson _County, Pennsylvania, composed of 12 acres and known as
Fox Run Estates.
2. The appellant applied for permits for lots 6 through 18 but
the department found the soil unsuitable by reason of large sandstone
fragments at a depth of less than 6 feet from the surface and mottling 1
1. Mottling is, in simplest terms, a variation in the coloring of soils. When that variation
shows a concentration of redder colors in some spots, and grayer colors in others-a variation in
"chroma", in particular-it will almost i"nvariably be due to segregation of iron compounds from
other components in the soil, and especially segregation of reduced ! ferrous) iron compounds r·rorn
oxidized (ferric) iron compounds. Iron compounds in the soil in the presence of air for any extended
period of time will oxidize to the ferric state; ferric compounds are generally red. If the water
table rises to a given level for prolonged periods of time, say eighteen inches, as in the vicinitY
of the test holes examined by the department's soil scientist, John Dovak, then the relative absenc~
of oxygen produces reducing conditions, and the ferric compounds are changed to ferrous compounds.
Ferrous compounds are generally grayer-of a lower chroma. The ferrous compounds tend to migrate.
and collect in nodules; when the water table drops, many of these nodules will be exposed to
air, and oxidize to ferric iron. Nodules that for some reason the air did not reach, and areas
of the soil from which much of the iron had earlier migrated, will appear gray.

2.

Elmer Reed

in the soil which it concluded was evidence of a high ground water table,
and rock formations.
3. The department's soil expert considered these sandstone
fragments, the mottling and the general soil characteristics as limiting factors
to properly functioning on-lot sewage disposal systems.
4. The appellant's witness in general found the same soil
conditions as did the department, but interpreted the data differently and
therefore reached different conclusions.
5. The department called two expert witnesses, one a soil
scientist and the other a sanitarian.
6. The appellant called two expert witnesses. One was an
engineer with background experience in geology and experience mainly in
deep and strip mining acid discharges. The other, a civil engineer, had
no educational background in any soil science.
7. The weight to be given to the testimony based primarily
on credibility of the expert witnesses is the determining factor in the
resolution of this controversy.
8. The department's witnesses were better trained in the specific
area of soil suitability for on-lot sewage disposal than the witnesses for
the appellant.
9. The department's witnesses were more credible than those
of the appellant.
10.
Appellant's lot nos. 6-15, 17, 18 in Fox Run Estates are
unsuitable for on-lot sewage disposal systems. There was insufficient data
available on lot no. 16.
11. The department acted properly in refusing to issue permits
for on-lot sewage based on the information available to it regarding the
lots in question.
12. There were rock formations at a depth of less than six feet
(lots· 6, 7, 8, 9, 13, 14, 15, 17, 18) and there was evidence of a high
water table (1 0, 11, 12) on many of the lots.
CONCLUSIONS OF LAW

1. The board has jurisdiction over the persons and subject
matter of this appeal.
2. The credibility of expert witnesses is a proper matter for
determination by the board.

3.
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3. The regulations of the department §73.ll(c) requires that
for on-lot sewage: "The maximum elevation of the ground water table
shall be a:t least four feet below the bottom of the excavation for the
subsurface absorption area. Rock formations and impervious strata shall
be at a depth greater than four feet below the bottom of the excavation."
4. The department's expert witnesses were more knowledgeable
and reliable than those called by appellant.
5. The department properly refused appellant on-lot sewage
permits for lot nos. 6-18 in Fox Run Estates.
DISCUSSION

I stated at the hearing in this case that the final decision would
tum upon "whose experts are the most expert." In now reexamining the
testimony it is clear to me that the department properly relied upon its
experts in refusing to issue permits for sewage disposal in what appears
to be unsuitable soil.
l have reached the decision regarding expertise of witnesses based
The
primarily on the admissions of the appellant's own witnesses.
department presented substantial evidence, and the appellant was unable
to demonstrate that the department did not properly evaluate the conditions
of the soil of Fox Run Estates.
The department called one witness who qualified as an expert
in Soils Science. He graduated from the University of Kentucky and he
was previously employed with the Soil Conservation Service, with experience
in more than 400 soil suitability test pits. He testified at length, based
on a personal visit to the site, of the soil's unsuitability.
Another witness called by the department, a graduate of Indiana
University, was qualified as a sanitarian, with four years of experience with
the department.
On cross-examination the appellant's one expert witness was
asked:
Q. "And you did also testify that you can't state definitively
any professional opinions as to the ability of these soils to filter sewage?"
A. "That's right. " 2
2.

.

..

N.T. Page 145
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The other witness with substantial experience m rhe irea of mine
drainage was asked:
Q. "You said that when you went out to lhe si[e you weren't
looking for mottling, is that correct'?"
A. "No, I wasn't specifically lookinf! t'or ;r. no.''
Q. "What causes mottling?"
A. "To tell you exactly how it occurs, I can't reli you." 3
Subsequently the witness was asked:
Q. "Do you work with the quality of soils insofar as filtration
is concerned on a daily basis?"
A. "No, I don't."
It is therefore dear to me that the depanmcnt properiy relied
upon its own expert, :md we tinct no abuse of discretion which could compel
a reversal of its decision.
When and if the appellant obtains other
4
information on lot 16, or any of the other lots he is; of course free again
to seek permits.
ORDER

AND NOW, this 21st day of January, 1974, the appeal filed by
Elmer Reed, t/a Fox Run Estates is hereby dismissed.
DISSENTING OPINION
By ROBERT BROUGHTON, Chainnan, January 26, 1974

I concur with the principal opinion insofar as it deals with lots
7, 8, 9, 10, 11, 12, 16, and 17. I dissent with respect to lots 6, 13,
14, and 15.
Mottling of soils has been accepted as an indicator of a high
seasonal water table in several adjudications of this board. Its significance
is explained in the majority opinion. Its presence at relevant depths in
backhoe pits in lots l 0, 1 l, and 12 is conclusive, so far as I am concerned.
The problem is with that portion of §73.ll(c) of the regulations
of the department that requires that "rock formations . . . shall be at a
3.

N.T. Page 119

4. There is testimony that some laboratory tests are more accurate for determining soil
suitability than a visual inspection, as was done here.
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depth greater than four feet below the bottom of the excavation." (The
excavation must be greater than 2 ~" and not more than 36" below the
surface of the ground.) In this case, there was rock at depths well less
than seven feet. The question is whether this rock constituted a "rock
formation."
Since the term "rock formation" is used in the regulations of
the department, I would apply normal principles of statutory interpretation
to it, in order to determine its meaning. If the term is patently technical,
then expert testimony can be taken to determine its meaning. If it is
ambiguous, then a reasonable administrative interpretation, consistently
applied, may be determinative.
In this case John Dovak, the expert soil scientist for the
department, testified as follows:

"Q. We are determining here wheth~r there exists rock
formations within four feet of the bottom of the
excavation, which translates into approximately
within six feet of the surface of the ground. We
have to determine whether there are rock formations
in each particular lot. Is it the Departrnen t 's view
that if over 50% fragments of sandstone exist in any
particular pit that that would then constitute ~1 rock
l'onnation within the terms of the regulation?
"A. Basically, yes it would."
Thus, as an administrative interpretation, the department has dctem1incd
that "rock formation" means "greater than 50% rock fragments in the soil."
(Whether this is measured by weight of a sample, by volume of a sample,
or by the relative areas on the side of a backhoe pit occupied by rock
and by soil, we cannot tell from this record. My own knowledge, from
other sources, suggests that it would be the latter.)
The term "rock formation" does not appear, on its face, to be
a patently technical term, requiring expert testimony in order to understand
its meaning. Indeed, Mr. Dovak's testimony did not seem to imply that
he considered the definition to be a technical definition-he characterizecl
the definition given as "the Department's" interpretation. The Soil Surrcv
Manual, Agriculture· Handbook No. 18, United States Department of
Agriculture, (Washington D.C., 1951) does not define, or even use the term .
.It does define "bedrock" see Supplement to Agriculture Manual No. 18,

6.
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Soil Survey ivtanual 181 (1962), but does not define that term anything
like. Mr. Dovak did.l
If this is, then, an administrative interpretation, is the term
ambiguous, and is its range of possible meanings broad enough to include
the interpretation given by the department?
A geological definition of "rock formation," contained in the
American Geological Institute dictionary, and !n other "laymen's"
dictionaries, as "a body of rocks classed as a unit for geologic mapping. " 2
Tlus implies solidity, it implies a rather large body of rock. 3 In a regulation
intended to be applied on a lot by lot basis, thls defmition does not seem
likely to have been intended by the Environmental Quality Board.
Applying common sense to the term, a person reading the
regulations might well be led to believe that "solid" rock, bedrock in the
sense that an engineer might use that term, was what the regulation referred
to. It seems likely, however, given the purpose of the regulation, that
slightly weathered rock-rock that had been fractured and still broken up,
but still undeniably rock-was also intended. Otherwise all (or nearly all)
"rock formations" would also be "impervious strata" and there would have
been no purpose in including both terms in the regulations.
Where the weathering has progressed to the point where one is
dealing, not with "rock with some little soil in the cracks," but insteaJ
with soil containing some proportion of rock, then it seems to me we are
The regulations must
no longer dealing with a "rock formation."
communicate with people-procedural due process requires that people
affected by regulations must be able to tell what those regulations mean.
No citizen can reasonably be expected to believe that "rocky soil" is a
"rock formation."
Nor does it seem to me that expert testimony can make
non-technical terms mean something unreasonable. A definition contained
in the regulations themselves could, but a more administrative interpretation,
even if framed by an expert, cannot. If the concept of "adequate
1. R-Underlying consolidated bedrock, such as granite, sandstone, or limestone. If presumed
to be like the parent rock from which the u.dju.cent overlying layer or horizon was formed. the
symbol R is used alone. If presumed to bt~ unlike the overlying material, the R is preceded by
a Roman numeral denoting -lithologic discontinuity as explained under the heading.
. 2. Random House Dictionary of the English Language 557 (Unabr. Ed., 1966); see also
Webster's Seventh New Collegiate Dictionary 329 (1971).

3.

A "m~ppable" unit, on a normal map scale of 1:24,000, would be quite large.

,•.
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renovation" or "adequate treatment" of sewage requires that the term "rock
formation" be defined in an unusual way, then the Environmental Quality
Board should amend the regulations to define it that way. l'ntil it does.
I think the department is limited to usual meanings of the term. re:.tsonable
meanings in the context of notice to a citizen reading the r..:gulations.
Based on applying a reasonable interpretation of the term "rock
formation" to the facts of this case, lots 7, 8, and 17 had fractured
sandstone at, respectively, 34 inches, 34 inches, and 41 inches. This may
be reasonably characterized as a "rock formation." Lot 9 had apparently
consolidated rock at about 48 inches (the backhoe could not dig deeper
than that). This also may be characterized as a rock formation.
On lots 6, 13, 14 and 15, the department found 73%gravel sized
sandstone fragments, mixed through the soil. This, I think, cannot be
characterized as a "rock formation"-rocky soil, perhaps, but not rock.
15.

For the foregoing reasons, I dissent as to lots 6. 13, 14, and
I· concur as to all other lots.

John Bednar
JOHN BEDNAR, et ux
E. BRYCE WOLFORD, et ux

Docket No. i3-351-W

ADJUDICATION
By PAUL E. WATER, Member, January 25, 1974

This matter comes before the before the board on appeal from
a revocation by the Department of Environmental Resources. hereinafter
department,. of permits issued for on-lot sewage disposal by Lower Paxton
Township, hereinafter township, for . ., lots owned by appell:.lnts
John Bednar and E. Bryce Wolford. The permits were issued after a
preliminary investigation by the department indicated there were limiting
factors present on the lot, and this information was given to the township.
The appellants expended considerable funds in construction costs before
the revocation notice was officially communicated to them. [t is now for
us to determine whether the department has properly exercised its authority.
Although the appeals were filed separately they were consolidated for

.,..

_

....

·-·....
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purposes of hearing and adjudication.
FINDINGS OF FACT

1.
John l\1. Bednar and Louise A. Bednar, his wife, are adult
individuals residing with their three children at 623 East Willow Street,
Elizabethtown, Pennsylvania.
'1
In April 1973, Mr. and Mrs. Bednar entered into a sales
a~reement for the purchase of lot munber 1 in the subdivision plan of
Walter C. Eshenaur (approved July 5, 1967 and recorded on July 12,
1967), for the price of $8,500.00. Said subdivision is part of the offiCial
plan for sewage systeins of the township approved by the Department of
Environmental Resources.
3.
During the following month, on May 24, 1973, the Bednars
caused Joseph J. Munley, consulting engineer, to conduct tests on said lot
for the purpose of determining its suitability for an on-site sewage disposal
facility.
4.
By a letter dated May 29, 1973, Mr. Munley reported his
findings and recommendations to Mr. Bednar. His report (attached to the
Bednar sewage permit admitted in these proceedings) indicated a very
satisfactory percolation rate as well as the· fact that no difficulty would
be experienced with the septic tank installation he recommended.
5.
Having specifically secured a test of the lot to assure its
suitability for a septic tank, Mr. and Mrs. Bednar proceeded to settlement,
in early July 1973, under their agreement of sale.
6.
On July 9, 1973, the Bednars entered into a cmi.tract with
Larry Hess for the construction of a home upon their lot, at a price of

$46,100.00.
7.

At all times hereinbefore mentioned and, in fact, until
October 2, 1973, Lower Paxton Township was the duly constituted
"Approving Body" authorized and empowered to issue permits for on-site
sewage disposal systems under the Sewage Facilities Act, 35 P.S. § 750.1
et seq., as well as applicable regulations of the department.
8.
Within a few days after July 19, 1973, the Bednars applied
to Lower Paxton Township for a sewage permit and were advised that there
was ·a hold-up or problem involving its issuance.
9. On July 19, 1973, the department had caused to be made

Jolt n Bednar

9.

a field investigation of the suitability of the soil for on-site sewage disposal
systems in the entire subdivision of Mountain View Acres in which the
department determined that the soil was unsuitable as contained in their
report of July 24, 1973.
I 0.
The findings or the department in the report of July_ 24.
lll7 3, were neither officially communicated to nor sent to the Beclnars in
\-.-ri tin g.
II.
Mr. Bednar, who was present at the Bcdnars' lot on
August I 6, 1973, and who talked to Mr. Tritt, the department soil scientist
makjng the investigation, was not ort1cially advised by anyone on that date
(nor at any time thereafter, until receiving the letter revoking the permit)
that the lot was ineligible for a sewage permit.
12.
On the elates indicated, and until October 2, 1973, neither
the department nor any of its agents or employees had any power or
authority to rule on the issuance of permits in Lower Paxton Township.
13.
On or about August 21, 1973, the township adviseJ the
department in writing that it intended to issue a permit for an on-site sewage
disposal system. (Comm. Exhibit No. 5)
14.
On August 2 I, I 973, the Bednars applied to the township
:md the township issued to the Bednars a permit for a sewage disposal
system on said lot.
I 5.
At all times material to these proceedings the Bednars knew
anJ relied upon the fact that the township was the sole and proper issuing
authority for their sewage permit.
16.
The department took no action against either the township
or the Bednars until its order of October 2, 1973, revoking the township's
authority to issue permits, followed by its letter of October 4, 1973,
advising the Bednars that their permit was revoked.
17.
The order of the department revoking the Bednars' permit
for a sewage disposal system as issued by the township, was received by
the Bednars on October 6, 1973.
18.
The Bednars, in reliance upon the permit issued by the
township on August 21, I 973, proceeded with construction of their home
and expended approximately $6,000.00 in addition to the cost of their
lot in said construction.
19.
The Bednars would not have proceeded with constmction
of their home
on said lot after August 21, 1973, had they known that
...··
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the permit issued by the township would be revoked.
20.
At all times in the purchase of the lot, application for permit
and expenditures of funds for construction of their home, the Bednars acted
in good faith, in reliance upon the advice of their engineer, their counsel,
and the actions of duly constituted governmental authorities.
21.
The subdivision plan on which the Bednars have begun
construction was approved by the department as part of Lower Paxton
Township's official plan under the Sewage Facilit~es Act; it was recorded
July 12, 1967, in Plan Book F-2 at page 19, in the Office of the Recorder
of Deeds for Dauphin County.
FINDINGS OF FACT AS TO BRYCE WOLFORD et ux

22.
On July 2, 1973, appellants purchased lot no. 20, Plan of
Mountain View Acres, Lower Paxton Township, Dauphin County,
Pennsylvania.
23.
On July 2, 1973, at and before final settlement on the
purchase of lot no. 20, appellants by and through their attorney,
William Fearen, Esquire, caused to be made an inquiry of the proper official
of Lower Paxton Township of whether or not said lot was approved for
issuance of a permit to install an on-site subsurface sewage dispo~;:-~1 systc<ll
which the said official answered in lhe affirmative as being approved for
a sewage disposal system permit.
24.
In the spring of 1973, appellants had entered into ~n
agreement to purchase the said lot and thereafter has caused a soil test
to be made of the suitability of the soil thereon for a subsurface sewage
facility by C. R. Orndorf on April l and 2, 1973, with the determination
that the soil was suitable. (Comm. Exhibit 7 .)
On July 17, 1973, appellants, through their building
25.
contractor, D. Terry Miller, applied to the township for a sewage perntil
and for the first time learned that there was a problem with the issuance
or permits for the Mountain View Acres subdivision.
26.
On July 21, 1973, appellants entered into a contract with
D. Terry Miller, to construct a house on said lot on a cost plus l 0% basis.
(Wolford Exhibit No. 3.)
27.
On July 19, 1973, the department caused to be made a field
investigatiOI) of th~ suitability of the soil for on-site sewage disposal systems
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in the entire subdivision of Mountain View Acres in which it determined
that the soil was unsuitable as contained in their report of July 24, 1973.
See letter of DER to appellants of October 4, 1973, revoking permit,
Exhibit A thereto and Comm. E~~hibit No. 1.
.28.
On or about August 21, 1973, the township advised the
department in writing that it intenci~d to issue a permit for an on-site sewage
disposal system. (Comm. Exhibit No. 5)
29.
On August 27, 1973, appellant applied to the township and
the township issued to appellant a permit for a sewage disposal system
on said lot, permit no. 24552. (Comm. Exhibit No. 7.)
30.
A copy of the said permit referred to in no. 19 was received
by the department on or about August 30, 1973.
3 1.
The department took no action against the township or the
appellant on the permit until its order of revocation of October 2, 1973,
sent to appellant, in its letter of October 4, 1973.
3'2.
The order of the department revoking appellant's permit for
a sewage disposal system as issued by the township on August 17, 1973,
was received by appellant on October 6. 1973.
33.
Appellants in reliance. upon the permit issued by the
township on August 27. 1973, expended approximately S l 0.000$12,000.00 in the constmction of his home on said lot between August 2 7.
1973, and October 6, 1973.
Approximately tive (5) days after October 6, 1973. when
34.
construction ceased on the advice of their attorney and t.he contractor.
appellants made additional expenditures of approximately S4.000$5 ,000.00, in constmction in order to preserve and protect the materials
and construction done prior to October 6, 1973.
35.
Appellants would not have proceeded with any further
construction of their home on said lot after August 30. 1973. had they
known that the permit issued by the township would be revoked.
36.
There is no evidence that any existing residential dwellings
now occupied in Mountain View Acres and containing an on-site sewage
facility system has malfunctioned.
37.
On or before June 1973, the department learned that the
subdivision known as Mountain View Acres where appellants' lot is located
was not a part of the officially approved plan of the township for sewage
systems.

12.
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38.
At all times in the purchase of the lot. application for permit.
and expenditures of funds for constmcticn of their home, the appellants
acted in good faith.
CONCLUSIONS OF L-\W

1.

The board has jurisdiction over the persons :.1nd subject
matter of this appeal.
'"'
The township at all times material hereto Jnd ;mor to
October 2. 1973. had the authority to issue permits for on-lot sewage
disposal systems.
3.
The appellants Bednar and Wolford in good faith and without
fraud, substantially changed their positions in reliance on the permits issued
by the township on August 21, 1973, and August 2 7, 1973.
4.
The department is estopped from revoking permits issued
to :.1ppell:mrs by the township prior to October 2. 197~. even though the
township's ~lllthority to issue such permits was subsequently revoked
pur.scw.n.t :o th~ Se'.vage Facilities Act 35 P.S. ~ 750 by the cL:partment.
DISCUSSION

The depanment stripped the township of its authority to tssue
on-lot <>-:'.VJge permils under the Sewage Facilities Act (35 P.S. § 750.1)
{Act of J;.;nuary 24. 1966, P.L. 1535) for failure to follow its instructions
and for
herein.
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Whether rh·;; ckpartment properly acted in that determination is
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whether the department can legally revoke a permit issued by a municipality
clothed with the authority to do so after the permittee has substantially
and irrevocably changed his position, in reliance thereon. We believe that
because of the doctrine of estoppel, it cannot.
It is interesting that the department has used New Castle v. City
o/ Withers 29 Pa. 216 (1927) which was an equity action to correct the
problem created when improper plumbing was used in building construction.
The court properly said that equitable estoppel could not be imposed based
simply on the fact that a building permit had been issued by the
municipality. Keeping in mind the wrong which is intended.to be remedied
by The Clean Streams Law and the Sewage Facilities Act, it is clear that
the goal is not prevention of construction of homes, but prevention of
water pollution. We believe that when and if the department can show
that pollution has or is resulting from the on-lot sewage systems here
proposed, it can and should then seek an injunction as in the New Castle
case. Clearly estoppel would not then be a defense. This remedy was
specifically mentioned in the case of Department of Environmental
Resources v. Conley, EHB No. 72-440. The procedure may at first blush
seem unfair to the department, bul actually it need only be employed
in the rare and unusual situation where construction has already begun on
a building before the permit i:-~~tcd by a municipality is rcvok.eu by the
department. Indeed, this place:; the ultimate responsibility on the landowner, because when and if it is discovered that pollution is resulting from
his occupancy, it is his burden to abandon the premises or correct the
problem. This should be sufficient to instill caution in those who would
move ahead on construction, after some warnings are sounueu but before
a permit is actually revoked.
It has been argued by the department in an excellent brief,
prepared by Mr. Dice of the Strike Force, that the doctrine of estoppel
does not apply \vhere governmental functions are involved. There \Vas a
time in history when "The king could do no wrong" but we believe the
post-Watergate era has brought about a different view. The department,
or course, stooJ in the shoes or the township in revoking the permits here
in question. In a related Jcvclopment our courts have now overtumed
the uoctrine of Governmental immunity, 453 Pa. 584 and in so doing said:

14.
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"Governmental immunity can no longer be justified
on 'an amorphous mass of cumbrous language about
sovereignty . . . . '
Leflar and Kentrowitz, Tort
Liability of the States, 29 N.Y.U.L. Rev. 1363, 1364
' . . . .it is almost
(1954). As one court has stated:
incredible that in this modern age of comparative
sociological enlightenment, and in a republic the medieval
absolutism supposed to be implicit in the maxim, "The
King can do no wrong," should exempt the various
branches of the government from liability for damage
resulting from the wrongful acts of their torts, and that
the entire burden of the government should be imposed
upon the single individual who suffers the injury, rather
than distributed among the entire community
constituting the government, where it could be borne
without hardship upon any individual and where it justly
belongs.' Barker v. City of Santa Fe, 47 N.M. 85, 136

P. 2d 480, 482.
"Moreover, we are unwilling to perpetuate the
notion that 'it is better that an individual should sustain
an mJury than that the public should suffer an
inconvenience.' Russell ~· .. Hen of Devon, supra at 673,
100 Eng. Rep. :.1t 362.
This social philosophy of
nonliability is "an anachronism in the law today."
Flagiello v. Penns_vlFania Hospital, 417 Pa. 486, 502, 208
A. 2d 193, 201 (1965).
The doctrine of estoppel has a checkered career regarding
governmental entities in Pennsylvania. Counties have had the doctrine
applied to them. Breining v. Allegheny Co .. 332 Pa. 474. The distinction
between governmental and proprietary functions as a basis for its imposition
has never been satisfactory. We believe that the law has moved to the
point where permit revocations under the facts in this case compel us to
find an estoppel.
No longer are the citizens at a disadvantage in dealing with their
government where it has been negligent, and it is felt that this new breeze
blowing across America will take with it all vestiges of past inequities.
In the recent case of Commonwealth v. Ventresca 33 Beaver 111,
decided November 1973, the Secretary of Transportation neglected to
revoke the license of a driver convicted of driving under the influence for
almost two years after notice of the violation was given to him as required
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by_ 616(a) of the Codc. 2 The license was then revoked and an appeal
was taken on the basis that the suspension was to be "forthwith" and could
not now be imposed. The court agreed and stated:
"While we choose to place our decision on the
ground indicated, we note that the appellant has testified
that due to the Secretary's failure to act "forthwith" he
is now confronted by a situation, through no fault of
his own, where bus transportation is no longer available,
as it was at the time of his conviction, to his place of
employment. We are of the opinion that this fact, which
is not disputed by the Commonwealth, consitutes the
type of harm or prejudice which, when created by the
Secretary's delay, justifies reversal of the revocation."
In short we believe that, where the government has issued an
on-lot sewage permit and subsequently the party receiving the same, without
fraud or improper conduct, begins construction on the property, the permit
may not then be revoked, unless the government proves actual harm to
the waters of the Commonwealth-not merely potential harm·: .The
governmental would in my opinion have the option to seek court injunction,
as previously mentioned.
The department argues that the appellant in fact had "notice" of
the soil's unsuitability or did not properly rely on the action of township
in issuing the permits here in question. It is, of course, true that appellants
had notice that the department expressed some doubt about the suitability
of the soil for on-lot sewage disposal. This, however, is not the "notice"
necessary to make their subsequent actions not in good faith. For this
the appellants would have to know or have reason to know that a permit
could not be properly issued by the township. The facts show the lots
had passed percolation tests, there were other occupied homes nearby
without apparent problems, the township officials had cconferred with the
department and reports were given to the township, the permits were issued,
the department received notice that the permits were issued. and took no
immediate action. Clearly, it can be said that a reasonable pt:rson should,
under these facts, feel free to move ahead with construction in reliance
on· the permit.
We move now to the question of whether the power to grant
2.

1s p;s.

§616.
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a permit necessarily carri;;s the power to revoke, as opposed to withhold,
that permit. The department lws cited a number of cases where mistake
of law or fact occurred. Ventresca v. Exley 358 Pa. 98. The township
inspected the lots and gained certain data. Granted, tllis int"omwtion \V~!s
interpreted differently hy the township officer and the department's •.::::p·:rt
witnesses. I do not believe, however, that it can be called more than a
disagreement of fuct between the department and its agent on the record
before us. We would agree with rV/iitjord Liquor License Case 166 Pa.
S. 48 that "there is a world of difference between propriety and legality".
It goes without saying that a permit issued by fraud or deception is
revocable. Plziladelplzia v. Wysynski 381 Pa. 153. Although the permit
may have been improperly issued-it was not an illegal action.
We believe further the ckpartmcnt's authority to revoke permits
is limited by the Sewage Facililles Act to situations where a change has
occurred in the physical conditions of the land and there has been no such
showing here. Whether under The Clean Streams Law and its regulations
it has such authority we do not now decide.
In conclusion, suffice it to say that we find no violation of the
Administrative Agency Law, the Administrative Code or the Constitution.
A hearing before the Environmental Hearing Board, in accordance with .:.5
Pa. Code Chapter 21, satisfies all statutory and constitutional rcquircmL'Ills
for a hearing following revocation of a sewage permit. ComnZO/l\I'CCLitlz
v. Derry Township 673 C.D. 1972.
ORDER
AND NOW, this 25th day of January, 1974, the appeals of
Jolm M. Bednar and E. Bryce Wolford are hereby sustained. The letters
of revocation iissued to them by the department on the 4th· of October,
1973, are hereby declared null and void.
CONCURRING OPINION

lly JOSEPH L. COHEN, Member, January 25, 1974

I concur in the result reached in this matter, but regretfully do
not agree with the reasons advanced by my brother board members. It
'is clear from a perusal of the Pennsylvania Sewage Facilities Act, 35 P.S.
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§ 750.1 et seq., that there is but one ground other than mistake for r-:\·oLing
any sewage facilities permit granted pursuant to the provisions of til..: :Jet.
The only ground for revocation is set forth in § 7(f) of the a<.:t, Sllilta,
§750.7, which reads, in pertinent part, as follows:
If the municipality, county Dcp:.1rtment of Health,
joint
county
Department of 1-lealth,
or
tlte
Department . . . , detennines that any change has
occurred in the physical conditions of any land of a realty
improvement which will materially affect the operation
of a community or individual sewage disposal system
covered by any ·permit under § 7 of this act, the permit
shall be revoked and a new pennit shall be obtained
before construction shall proceed.
The record is bereft of any suggestion that any of the lands in
question have undergone such a change which woulu materially ::tffect the
operation of the on-lot sewage disposal systems herein involved. In the
absence of such a change, there is absolutely no basis set fortl1 in the st::Jtutc
on which a revocation could be predicted.
I believe that inasmuch as the Pennsylvania Sewage F::h.:ilitics :\ct
only
confers a power of revocation upon the Jep<.trtment in a limilcd
•:
instance, the legal maxim expressio unius est c.-..:clusio alterius is ::1pplical.'k.
The department is without legal authority to revoke a sewage dispos~ll permit
granted under this act for any reason other than that set forth in § 7(f),
supra. This is a legally sufficient reason for upholding the appeal. lt is
not necessary to determine at this point in time whether there may be
an estoppel against the Commonwealth .
' ~

...··
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MOUNT ROYAL ASSOCIATES

72-392-W

Civil Penalty
ADJUDICATION
By PAUL E. WATERS, Member, January 25, 1974

This is a matter that comes before the board as a complaint for
the imposition of. Civil Penalty under The Clean Streams Law, the Act of
June 22. 1937, P. L. 1987 as amended 35 P.S. § 691.1 et seq.
The uefendant, Mt. Royal Associ::nt:s, hereinafter Mt. Royal, is
allegeu to have improperly hooked up its newly constructed 100 unit
apartment building, Mt. Royal Towers, to a storm sewer in the City of
Pittsburgh, rather than to the sewer line some distance away. The
Department of Environmental Resources, hereinafter department,
contended that raw sewage was therefore being discharged to a stream
known as Nine Mile Run. which is tributary to the Monongahela River.
The improper connection and the discharge was corrected some 1 1 months
after its discovery, but it is argued that this delay was inordinate and
intentional. calling for substantial penalties.
FINDINGS OF FACT

1. The plaintiff herein is the Commonwealth of Pennsylvania,
Department of Environmental Resources on Petition for Civil Penalties.
2. The defendant is Mt. Royal Associates, a limited partnership.
3.
Mt. Royal owns a 100 apartment complex located on
Forward Avenue in the City of Pittsburgh.
4.
On January 3, 1972, signs of a raw sewage discharge into
Nine Mile Run were observed by John Hulsberg, an employee at the
Allegheny County Health Department. (N.T. 9)
5.
John Hulsberg made a uye test at Mt. Royal on January
5, 197'2: the result showed that raw sewage from the building was being
discharged into Nine Mile Run. (N.T. 11)
6.
A violation notice was sent to defendant on January 7, 1972,
notifying them that they were violating the law and requesting that they
limit further occupancy of the building until the sewage discharge could
be abated. (N.T. 11)

Mount Royal Associates

19.

7. The discharge of raw sewage from Mt. Royal into Nine l\·!ile
Run created a potential health hazard. (N.T. 423)
8.
Repeated observations of Nine Mile Run below the point
of discharge by County Health Department personnel revealed fecal matter,
toilet paper and other general signs of raw sewage discharge were ~llso
observed from the point of discharge to the stream mouth-a distance of
approximately 800 to 900 yards. (N.T. 17-18; 22)
It was agreed at a March 7, 1972, meeting attended by
9.
Mt. Royal, the city, county and department that:
A. The city would recommend to the parties alternative
means by which Mt. Royal's sewage discharge could be abated
by tapp~g the apartment's sewer line into a city sanitary sewer.
B. Mt. Royal "Yas to notify the parties of its legal position
with regard to the entire matter. (N.T. 84)
10.
The city communicated its recommendations to the parties
pursuant to the March 7, 1972, agreement (Exhibit F), but Mt. Royal did
not fulfill its promise to apprise the parties of its legal position. (N.T. 85)
11.
The city in a letter of March 17, 1972, made the following
recommendations for abating Mt. Royal's discharge into Nine i\1ile Run.
"Our recommendations, not necessarily in order of
preference are:
"A. Connect the sanitary sewage plumbing of the
apartments into the existing manhole of the 15" city
sewer from Mt. Royal Boulevard which is about 100 feet
from the apartment building. However, this sewer will
only be able to serve the upper nine floors of the
apartment by gravity flow and will necessitate the
installation of a pump to serve the remaining lower floors.
"B. Construct a new sanitary sewer from a point
on the present apartment sewer on the south edge of
Forward Avenue westwardly to the existing 24" city
sewer at the east portal of the Squirrel Hill Tunnels. This
would permit the entire apartment sanitary sewage !low
to be served by gravity and would involve the instalbtion
of approximately 700 feet of sanitary sewer over city
and privately owned property.
An easement and
ordinance permitting this installation would be necessary.
,
"C._ Construct a new sanitary sewer from a point

·-:· .

.
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on the present apartment sewer directly ahead of its entry
into the Penn DOT storm sewer manhole off the north
berm of the Parkway to the existing 54" city sewer along
the east bank of Nine Mile Run ben~ath the Parkway
bridge. This would permit the entire apartment sanitary
sewage flow to be served by gravity and would involve
the installati()ll o I" ~1ppro:~imately 550 feet of sanitary
sewer over privately owned property.
It would also
involve the crossing of Nine Mile Run for which a
Pennsylvania Dcparlment of Environmental Resources
stream crossing permit would be required. An easement
and an ordinance permitting this installation would be
necessary." (Exhibit E)

The Commonwealth and county filed an equity action in
12.
the latter part or P,by 1972, seeking to enjoin Mt. Royal from violating
The Clean Streams Law. (N.T. 90-91)
13.
Donald Bierwcrth, consulting engineer for Mt. Royal,
testified that as an expert and as a disinterested engineer, the city's
alternative (a), (a force main pmnp station and the method ultimately
sdccted) was the best available means to abate the sewage discharge, rather
ll~an alternative (c), which was sel~cted by Mt. Royal.
(N.T. 220-221)
14.
Gy the end or August 1972, the county and the
; .'nlmonwcalth noted ~.lt. Roy:d's violation of the preliminary consent
d·~cree

which had been entered on June 28, 1972, and sought to further
·--·view the matter before the Cvurt of Common Pleas. (N.T. 105, 107,

I US, ll 1)
15.
On August 31, 1972, the parties to the preliminary consent
cnler entered into a second consent agreement referred to as the interim
VHlsent order. (Exhibit J) (N.T. 111)

16.
Mt. Royal failed to comply with the major portions of the
pro visions of the interim consent order: (N. T. 113)
A. Mt. Royal again failed to provide the court, the
Commonwealth and the county with the tenant list.
(N.T. 113-1 14)
13.
i\H. !Zoyal L1iled to apply to the county and
Commonwealth by September 1, 1972, for the permits to
connect its· existing sewer discharge pipe to the city's 54" sanitary
sewer. Such connection was an integral part of alternative (c)
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which had been chosen by Mt. Royal from the three alternatives
advanced by the city. (N.T. 114)
C. Mt. Royal failed to submit by September 1, 1972, all
necessary engineering plans and diagrams to the Commonwealth's
Department of Environmental Resources for obtaining a stream
crossing permit for the encroachment into Nine Mile Run
necessary under alternative (c). (N.T. 114)
D. Mt. Royal failed to submit a written report to the city
and county on the status of the right-of-way negotiations it had
allegedly been engaged in with the Irish Center of Pittsburgh and
Duquesne Slag Products Company.
17.
By the middle of September, 1972, the Commonwealth
noted that most of the provisions of the interim consent order which were
to have been completed by September 1, 1972, had not been complied
with. (N.T. 117)
18. The attorney for Mt. Royal stated for the purposes of the
several consent orders that 91 apartments were rented and/or occupied on
June 22, 1972, and 9 apartments were not rented or occupied. (N.T. 362)
19. The leases subpoenaed by the plaintiff, Commonwealth of
Pennsylvania, and entered into the record as department exhibit K, reveal
that the rental price of an apartment at Mt. Royal Towers is anywhere
from $200.00 to $225.00 for one bedroom apartments and from $250.00
to $325.00 for two bedroom apartments. (Exhibit K)
20.
Although Mt. Royal witnesses claimed that they were doing
everything possible to obtain easements, Mt. Royal never notified the court
or the Commonwealth and county that Duquesne Slag Products Company
and the Irish Center were very difficult to deal with-such notification would
have been grounds for modification in Mt. Royal's favor of the time
deadlines in the various consent orders. (N.T. 107-1 08)
21.
Mt. Royal discharged raw sewage from the building into Nine
Mile Run continuously from January 3, 1972, tmtil December 18. 1972.
22.
Mt. Royal failed to fully commit itself to and institute a
positive plan for abatement from January 1972, until October 1972, when
the department and county threatened to seek a court order for evacuation
of the building until the discharge could be abated.
23.
The discharge of raw sewage from the Mt. Royal Towers
apartment complex could have been abated in less time had Mt. Royal
' .·

'

:
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proceeded diligently.
24. The Commonwealth and county expended a substantial
amount of time and effort in investigating and achieving abatement of
Mt. Royal's raw sewage discharge.
Mt. Royal failed to make full disclosure to the Court of
25.
Common Pleas of Allegheny County concerning the extent of occupancy
of the building. Such misrepresentations were intended to avoid the
provisions of the consent agreements, the purpose of which was to limit
the volume of raw sewage discharge and thus limit potential health hazards
and pollution of waters of the Commonwealth.
26.
Mt. Royal's discharge of raw sewage into Nine Mile Run was
not permitted or otherwise authorized by the department and was thus
violative of section 201 and 202 of the Clean Streams Law.
27.
Donald Bierwerth, the engineer from Mt. Royal Associates,
was qualified to select the site for the original sewer installation. (N.T. 192,
193)
28.
The engineer employed by Mt. Royal thought that he was
tapping into a combination sewer. (N.T. 163)
29. The City of Pittsburgh enacted an ordinance approving the
connection of Mt. Royal's sanitary sewer at the location where the sewer
was installed. (N. T. 166-Mt. Royal Exhibit 8)
30. The drawings showing the proper location of the sewers were
not in the records of the City of Pittsburgh at the time that the original
sewer installation was proposed and installed. (N.T. 169)
31. The location and installation of the Mt. Royal sanitary sewer
was pursuant to instructions of an official of the City of Pittsburgh and
after review of the maps of the City of Pittsburgh and consultation by
Bierwerth. (N.T. 200)
32.
Representatives of Mt. Royal Towers at all times stated that
they intended to fix the sewage discharge problem. (N.T. 62)
33.
Mt. Royal Associates proposed a fourth alternative for
abating the sewage discharge at Mt. Royal Towers which proposal was
rejected by the Commonwealth on April 17, 1972. (N.T. 87)
34. The City of Pittsburgh originally rejected the proposal for
a pumping system at Mt. Royal Towers and in October of 1972 approved
it. (N.T. 180, 181)

,-;-·:·.
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35.
Reports of negotiations with the two private land owners
were made to the court in August 1972. (N.T. 106)
36. The installation of the pumping system was complex and
took approximately seven weeks with two shifts a day with three to nine
men. (N.T. 359, 360)
37.
Work on the construction of the. pumping station to change
the sewage disposal from Mt. Royal Towers began on October 30, 1972.
(N.T. 24)
38. The sewage discharge from Mt. Royal Towers began to flow
through the pumping system into the City of Pittsburgh sewer lines on
December 18, 1972. (N.T. 27)
39.
Nine Mile Run is an urban stream and not a fresh water
brook and is subject to a regular storm water overflow from combined
sewers and several sewage breaks. (N. T. 30)
40.
In October 1971 there was an extremely large break in the
City of Pittsburgh 48 inch combination sewer which continued until
January or February 1972 and which caused sewage from thousands of
homes to flow into Nine Mile Run. (N.T. 30, 31 and 36)
41.
A combination sewer is a sewer that carries sanitary waste
and, in addition, also drains surface water out of drainage areas that it
serves. The 48 inch sewer in question serves a large area of the Borough
of Wilkinsburg, the Fern Hollow area, and the eastern end of the City of
Pittsburgh. (N.T. 32, 33)
42.
Sewage enters Nine Mile Run also at least several dozen times
a year from rain flowing through combination sewers and sewer breaks.
(N.T. 47)
43. There was no testimony as to actual impairment of health
to anyone as a result of the sewage discharge from Mt. Royal Towers.
(N.T. 412, 445)
CONCLUSIONS OF LAW

1. The board has jurisdiction of the parties and subject matter
of this civil penalty complaint.
2. The defendant, Mt. Royal Associates, ha"l violated
section 201 and 202 of The Clean Streams Law, Act of June 22, 1937,
P.L. 1987, 35 P.S. §691-202.

..... ·
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3. Civil pena.lties in the maximum amount of $10,000 for the
first day of violation and $500 for each additional day of violation may
properly be imposed for the entire period (January 3, 1972-December 18,
1973) that Mt. Royal permitted the continued discharge of raw sewage
into Nine Mile Run.
DISCUSSION

There is no doubt that all of the blame for what happened to
bring these proceedings to this point in time cannot be placed on any one
party. The defendant, Mt. Royal, is the first to admit that it made an
improper connection after efforts were made to obtain the necessary sewer
line information from the City of Pittsburgh. Whether it was negligent
in not going further than it did in trying to ascertain the correct hook-up
point is still, in my mind, open to question. What is clear, however, is
that it was not so wanton or reckless an act as to be considered a willful
violation of The Clean Streams Law.
There would seem to be generally three categories of civil penalties
as I view the possibilities.
1. The first is nominal, i.e., a penalty in name only, and so
small an amount as to imply no more than a technical violation. Of course
all things being relative, what is nominal to one party might throw another
into bankruptcy. For clarity, I refer generally to amounts of $500 or less.
2. The next penalty category from $500-$10,000 would seem
to cover a large number of the civil penalty cases expected to occur under
normal circumstances. Where there is real but not overwhelming damage
and corrective measures are being taken or have been taken, and there is
no continuing pollution problem, this would be the category involved.
3. Finally, some cases because of the nature of the damage,
the type of defendant and the poor attitude displayed, may call for a severe
civil penalty above $10,000 and indeed up to $500 per day.
This rule of thumb may be deceptive because we can never know
in advance how the various factors will work in a specific factual situation
until, case by case, it is before us. The daily assessment will be used mainly
as a method of abating pollution of a continuing nature at the time of
the order.
Weighing the initial error in hook-up and considering the potential
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harm, the delay, and all of the causes thereof, the costs (on both sides)
in effecting a solution, the attitude displayed by defendant throughout and
the actual harm caused, we conclude that this case falls squarely within
the second category.
We therefore enter the following order:
ORDER

AND NOW, this 25th day of January, 1974, it is ordered that
the defendant pay five thousand five hundred ($5,500) dollars as a civil
penalty into The Clean Streams Fund. The Prothonotary of Allegheny
County is hereby ordered to enter their penalty as a lien against any
property of the aforesaid defendant, Mt. Royal Associates, with interest
at the rate of 6% per annum from the date hereof. No costs may be
assessed upon the Commonwealth for entry of the lien on the docket.

Joseph McFadden
JOSEPH McFADDEN

Docket

No.

73-413-B

ADJUDICATION
By ROBERT BROUGHTON, Chainnan, February 7, 1974

This case is an appeal from a decision by the Department of
Environmental Resources terminating a contract between Joseph McFadden
and the department. The contract related to the operation of the equestrian
concession at Ridley Creek State Park, in Chester County, Pennsylvania.
The termination purported to be for cause, and did not occur at one of
the annual renewal times; by letter dated August 30, 1973, the contract
was terminated effective September 28, 1973. Subsequent conversations
and letters were exchanged between the parties which are not relevant for
our purposes.
Because we have concluded that we have no jurisdiction over this
appeal, we are disposing of the case on a motion to dismiss, without holding
a hearing or making any fmdings of fact other than those necessary to
describe the procedural posture and nature of appeal. These facts are not
in dispute.
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This is a suit for breach of contract. The appellant and the
department had entered into a valid contract for appellant to operate the
riding stables in a state park. The department, as of September 28, 1973,
refused to allow appellant to continue to operate that concession, for
reasons the department felt were legally justifiable, and the appellant felt
were not. Appellant seeks from this board a decision reinstating him as
'concessionaire. In order to render such a decision we would have to find
that there was no substantial breach of the contract on appellant's part.
There are no issues of environmental law, only contract law, in this.
This board's jurisdiction is defined in § 1921-A of the
Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended,
71 P.S. §51 0-21, especially subsections (a) and (b):
(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings and
issue adjudications under the provisions of the Act of
June 4, 1945 (P.L. 1388), known as the "Administrative
Agency Law," on any order, permit, license or decision
of the Department of Environmental Resources.
(b) The Environmental Hearing Board shall
continue to exercise any power to hold hearings and issue
adjudications heretofore vested in the several persons,
departments, boards and commissions set forth in section
1901-A of this Act.
This appeal would have to be comprehended under subsection
(a), as an appeal from a decision of the department, if we have jurisdiction
at all. A review of§§ 1901-A through 1920-A of the Administrative Code
of 1929, supra, however, convinces us that the legislature intended that
the type of decision that was intended to be appealable to this board was
limited to decisions relating to environmental management and regulation.
We are not ready to say that this board has no jurisdiction over
any matter relating to any contract entered into by the department. A
number of "decisions'" the department might make relating to its
environmental management and regulation functions might become final
actions, ripe for appeal, only as contracts were entered into to carry them
out.
Such contracts, or conditions or terms thereof, might well be
appealable actions.
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Where the sole question is whether there has been a breach of
contract, however, we do not think the legislature intended this board to
have jurisdiction of the case. Our conclusion is made stronger when we
consider the remedy sought, in the context of this as a contract case.
Appellant is seeking specific performance of a contract for the provision
of services-almost unheard of by either party to such a contract.
This does not mean that appellant is without a remedy. There
is a board specifically provideq by the legislature to hear contract claims
against Commonwealth agencies. The Board of Arbitration of Claims,
created by the Act of May 20, 1937, P.L. 728, as amended, 72 P.S.
§4651-1, et seq., provides for the remedy of damages in cases where it
is alleged the Commonwealth is in breach of contract. C.f. Alger-Rau and
Assoc. v. General State Authority, 7 Pa. Commonwealth Ct. 71 (1973).
The department has argued that application of the. rule of legislative
construction (that the specific controls the general) requires us to accede
to the jurisdiction of the Board of Arbitration of Claims. While it seems
clear that the board does have jurisdiction, it is not clear that the phrase
11
claims arising from contracts 111 is significantly more specific than
11
decisions of the Department" of Environmental Resources. 2 Our basis
for concluding we do not have jurisdiction is, as already stated above, that
the totality of functions and acts of the department, defmed in § § 1901-A
of the Administrative Code of 1929, supra, lead us to conclude that our
jurisdiction does not extend to contract disputes between the department
and its contractors. We must admit, however, that our confidence in the
correctness of that conclusion is to some extent strengthened by the fact
that there exists a board with the specific jurisdiction and expertise to decide
just such disputes. Our jurisdiction, even liberally construed, is at most
doubtful. The jurisdiction of the Board of Arbitration of Claims is clear.
CONCLUSIONS OF LAW

1. The Environmental Hearing Board has no jurisdiction over
the subject matter of this appeal.
These words, from the Act of May 20, 1937, supra, describe the jurisdiction of the Board
of Arbitration of Claims.
2. These words, from §1921-A(a) of the Administrative Code of 1929, supra, describe the
relevant facet of our jurisdiction.

. ...
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ORDER

appeal

IS

AND NOW, this 7th day of February, 1974, the above captioned
hereby dismissed.

Carlisle Suburban Authority
Docket No. 73-179-W

CARLISLE SUBURBAN AUTHORITY

AND
NORTH MIDDLETON TOWNSHIP
ADJUDICATION
By PAUL E. WATERS, Member, March 8,

~974

This matter comes before the board as an appeal from an order
issued by the Department of Environmental Resources, (hereinafter
department) on May 16, 1973, requiring Carlisle Suburban Authority and
North Middleton Township (hereinafter appellants) to negotiate and enter
an agreement with Carlisle Borough Sewer Authority for inclusion in a new
regional sewage treatment plant now in the planning stage' to serve two
areas of the township. Appellants prefer to serve the two areas in question 1
by their present plant or to obtain interim service from the present Carlisle
plant and raise objections to the costs which Carlisle might require for the
service at their new regional facility.
FINDINGS OF FACT

1. North Middleton Township is a political subdivision of the
Commonwealth of Pennsylvania, located in Cumberland County.
2. The Carlisle Suburban Authority is an authority created by
North Middleton Township to handle its sewerage problems and the Carlisle
Suburban Authority owns and operates sewerage facilities in North
Middleton Township. (N.T. 167, lines 16 through 24).
1. The areas are located south of the Turnpike but north of Carlisle Borough, in North
Middleton Township. They are presently greatly in need of a public sewer system.
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3. The department took court action to abate Carlisle Borough's
inadequately treated discharge and .a limited sewer ban is presently in effect
against the present Carlisle treatment plant. (N.T. 18, lines 20 through
23, and Commonwealth's Exhibits 2 and 2A-the Commonwealth Court
Orders of April 17, 1973, and June 26, 1973.)
4. Under the Commonwealth Court Orders, Carlisle Borough
was bound to come to agreement with its neighbors concerning a regional
sewerage project by April 15, 1973, and to, before February 28, 1974,
file applications for the necessary department permits and federal
construction grants.
5. Under the department's regulations, section 91.31, Chapter
91, Title 25, the department will not certify the Carlisle regional sewerage
project for federal construction grants or issue a sewerage permit, therefore,
unless the project is approved as consistent with the best available planning.
(N.T. 23, line 14 through N.T. 24, line 10).
6. The best available planning for the area, including Carlisle
Borough and North Middleton Township, includes: A tri-county planning
commission plan and a North Middleton Township plan (Exhibits 3 and
4).

7. Both of the aforementioned studies indicate that two areas
south of the turnpike, but north of Carlisle Borough, located in North
Middleton Township, should be sewered to the new regional Carlisle
Borough sewage treatment plant, (N.T. 27, line 19, through N.T. 28,
line 12, and N. T. 29, lines 5 through I 0) respectively, with respect to the
plans.
8. North Middleton Township's study (Commonwealth's
Exhibit 4), was prepared under the Sewage Facilities Act by an engineering
firm for North Middleton Township and adopted by the township as its
official plan.
9. The other two municipalities 2 which received orders identical
to the presently-appealed order to the appellants, at the same time as this
order was issued, have both been able to come to agreement with the Carlisle
Borough Sanitary Sewer Authority and Carlisle Borough for sewerage
services. (N.T. 42, line 10, through N.T. 44, line 4).
2.

~outh

Middleton Township Municipal Authority Middlesex Township Municipal Authority.
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10. The capacity designed into the proposed Carlisle regional
sewage treatment facilities for North Middleton Township corresponds
exactly to the capacity requested by North Middleton Township's engineers.
(N.T. 52, line 20 through N.T. 54, line 17).
11.
The area south of the turnpike could not be serviced in the
Carlisle Suburan Authority's facilities until 1976. (N.T. 144, lines 20
through 23). The seriousness of the sewerage problems in the stipulated
areas (N.T. 133 lines 14 through 23) have existea in the stipulated areas
since at least 1969. (N.T. 154, lines 7 through 20).
12. The best available water quality and waste water management
plans indicate that aforementioned portions of North Middleton Township
should be sewered to the Carlisle regional facilities, which are necessary
and being constructed in order to abate the discharge of said pollutants.
Furthermore it is clear that the regional facilities have been designed with
capacity as requested by North Middleton Township's engineers for the
township.
13.
While North Middleton Township could submit a revised plan
to the department showing treatment of the stipulated areas by the Carlisle
Suburban Authority's facilities. and thereby place this alternate in
compliance with regulation 91.31, the department could not accept such
a revision absent a showing of immediate health hazards or that treatment
by the Carlisle Suburban Authority would be no more expensive than
treatment in the Carlisle regional facilities. (N.T. 106, lines 5 through 9).
14.
It is clear from uncontradicted testimony and the
department's regulations, that a condition precedent to treatment of the
area south of the turnpike in North Middleton Township in the Carlisle
Suburban Authority facilities would be a revision by North Middleton
Township of its official plan and the acceptance of this revision by the
department. North Middleton Township has not submitted a proposed
revision to the department, the department cannot act and. therefore. the
board cannot adjudicate with respect to such a proposed revision.
DISCUSSION

This case raised two questions: The first question is whether
the department can properly order a municipality to take part in a joint
or regional sewer agreement, when that municipality is not itself
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We have
contributing to any immediate water pollution problems.
previously decided in Department v. Township of Armagh, EHB Docket
No. 72-331 (issued December 28, 1972), City of Uniontown v.
Department, EHB Docket No. 72-203 (issued June 18, 1973), and
Department v. Monroe Township EHB Docket No. 73-177 (issued
Nove1p.ber 26, 1973), that it can. There is, in this case, an additional reason
why the order must be upheld. The appellants admit that the areas to
be sewered to the new Carlisle regional plant are very badly in need of
this service and we find this is the best available planning to bring it about.
The appellants argue that the service should be provided on an
in-basis by connection to the present treatment plant of the Borough of
Carlisle. The problem with this argument is that this is not an option
open to the appellants. The Carlisle plant is itself operating under a limited
sewer .ban order, and has no available capacity for an additional load from
the appellants. 3
·
The second issue raised by appellants concerned itself with the
feasibility or relative feasibility of the ordered project. If the authority
had reason to believe the sewer problem in its area could be solved by
proceeding to sewer the Calvary Road and south of the turnpike area, by
pumping to its present plants, proper applications and permits should have
been sought to employ this solution. We must here decide only whether
the order issued by the department, in light of all of the testimony, was
reasonable. We find that it is. The real heart of appellant's objections
seem to be in the same area as expressed in the recent case of Township
of Monroe, supra. We there said:
"The second issue is a bit more complex. Having said that the
appellant is bound to negotiate and enter any reasonable agreement with
the authority, what happens if the appellant does not concede that the
offered terms are reasonable? Obviously the question of the reasonableness
of offered terms must be considered with a full background and
understanding of the alternatives as well as all factors which influence rates,
costs and the other terms. It appears that neither the department or this
board is in the ideal position to determine the contents of an agreement
3. See Borough of Carlisle v. Department, EHB Docket No. 73-155-W (issued November 29,
1973) where it was found as a fact that the Carlisle treatment plant is overloaded hydraulically
and organically.
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after a breakdown of negotiations occurs. It also appears to us, however,
that the administrative machinery and personnel of the department are in
a relatively better position to make such a determination than is this board.
We therefore hold that, when negotiations fail after the issuance of a
departmental order, such as here, the department must bring the parties
together in a manner which it shall determine, and itself impose, any
reasonable terms upon which the parties cannot agree. An appeal to this
board will, of course, be allowed from any such determination. In the
same manner, an appeal can be then taken to Commonwealth Court from
the board's decision regarding the reasonableness of the disputed term or
terms.
"The parties have failed to agree after negotiations in this case
and the burden must pass, in the manner above indicated, to the department
for initial resolution."
The department does have discretion in cases of this kind and
so long as there is a reasonable basis for the order and it does not appear
to be arbitrary or capricious we must sustain it. This is tme even though
perhaps we might not fully agree with the judgment made by the
department. If the appellant felt strongly that another available alternative
should have been considered by the department, it had the responsibility
to take appropriate steps to bring this solution to the attention of the
proper department officials. Tllis board will review administrative decisions
made by the department, but ordinarily we will decline the invitation to
make such decision in the first instance.
We will sustain the order of the department, but when and if
the appellant notifies the department that it has reached an impasse in
the ordered negotiations with the Carlisle Borough or Sewer Authority, the
department must respond as previously indicated herein.
CONCLUSIONS OF LAW

l. The board has jurisdiction of the parties and subject matter
of this appeal.
2. The department has authority under The Clean Streams Law
35 P.S. § 620, the Sewage Facilities Act 35 P.S. § 750.3 and its regulation
91.31 to issue an order to a municipality requiring it to negotiate and enter
a reasonable agreement for a joint sewer project or participation in a regional
sewer system.
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3. It is a prerequisite to any mandatory agreement for
participation in a regional sewer project, that the financial and other terms
of such agreement be fair and reasonable, and the department must take
some responsibility to achieve this, when the parties have failed.
4. When the department has reasonably exercised its discretion
based on the best available planning brought to its attention concerning
a particular sewer project, the board will not overturn the order absent
a showing by appellant that the order is arbitrary or capricious.
5. The appellant has failed to carry its burden of proof to
overturn the order issued in this case.
ORDER

AND NOW this 8th day of March, 1974, after the order issued
by the department on May 16, 1973, to North Middleton Township and
Carlisle Suburban Authority is hereby sustained and the appeal therefrom
is hereby dismissed. The department shall establish new compliance dates
in accordance with this adjudication.

East Pennsboro Township Authority
EAST PENNSBORO TOWNSHIP AUTHORITY and
EAST PENNSBORO TOWNSHIP

Docket No. 73-287-W

ADJUDICATION
By PAUL E. WATERS, Member, March 8, 1974

This matter comes before the board as an appeal from an order
of the Department of Environmental Resources, hereinafter department,
issued on August 24, 1973, banning any further connections to the sewer
system of the East Pennsboro Township Authority, hereinafter :mthority.
The order at issue followed a number of previous orders aimed
at identifying the sources of and reducing the infiltration and alleged
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hydraulic overload of the authority's treatment plant. 1 In addition the
1.

The parties have stipulated to the following statement of facts:
"On March 26. 1970, by Order of the Sanitary Water Board. East
Pennsboro Township Authority and East Pennsboro Township were
required to upgrade the present sewer treatment to secondary treatment
in compliance with Article 300 of the regulations of that Board. A copy
of that Order is attached hereto as Exhibit "A". On December 16, 1970,
the Sanitary Water Board directed the Authority and the Township to
submit a compliance schedule. The Township, by Resolution No. 3-71,
dated January 18, 1971, directed the Township Authority to proceed to
comply with the Order of the Sanitary Water Board. The Authority, by
Resolution No. 3-71, dated February 3, 1971, pursuant to" the resolution
of the Township, directed the Authority Engineers to prepare plans and
specifications in compliance with the Order of the Sanitary Water Board
and to prepare a compliance schedule in accordance with the directive of
that Board. Thereafter. on March 5. 1971. a compliance schedule in
accordance with the directives of the Sanitary Water Board was forwarded
to the Regional Sanitary Engineer.
"Pursuant to that compliance schedule, an application for a
Pennsylvania Department of Environmental Resources Permit was submitted
to the Regional Engineer on February 29, 1972. At the same time, an
application for a federal grant for sewage treatment work dated
February 28, 1972, was submitted to the Program and Board Services
Section, Bureau of Sanitary Engineering, Department of Environmental
Resources.
"By Order of the Department of Environmental Resources dated
April 23, 1973, East Pennsboro Township and East Pennsboro Township
Authority, in conjunction with contributing municipalities. were required
to conduct a studv to determine the extent and source of infiltration into
the East Pennsboro Township Sanitary Sewer System. and \vithin nine
months from the date of that Order submit a schedule for the reduction
and elimination of the intiltration. A study to identify the problem and
to eliminate the same has been undertaken by the Township Sanitary
In addition, the Township has recently authorized the
Engineers.
solicitation of bids for securing a television inspection and grouting service
as an additional measure to locate and correct infiltration and int1ow into
the sanitary sewer system.
"By Order of the Department of Environmental Resources dated
August 24, 1973, East Pennsboro Township and East Pennsboro Township
Authority were directed to prohibit any additional discharges to or
connections to the sanitary sewer system which is tributary to the South
Treatment Plant of the East Pennsboro Township Sewer Authority without
written authorization from the Department. East Pennsboro Township and
East Pennsboro Township Authority by Notice of Appeal dated
September 5, 1973, appealed that sewer ban as set forth in the Order dated
August 24, 1973.
"Notice of Appearance as required by Title 25 Pennsylvania Code
Section 2112, was filed on September 19, 1973.
"On September 24, 1973, M.L.W. Construction Corporation flied a
Petition to Intervene. On October 1. 1973, by Order dated that day, the
Petition to Intervene flied by M.L.W. Construction Corporation was granted.
At the same time a request for an extension of tiling the trial briefs as
required by Pre-hearing Order No. l was denied.
"On September 26. 1973, East Pennsboro Township and East
Pennsboro Township Authority petitioned for supersedeas of the Order of
the Department dated August 24. 1973. Thereafter. by Order dated
October 3, 1973, a hearing on the Petition for Supersedeas as wei! as the
appeal of East Pennsboro Township and East Pennsboro Township
Authority was set for October 22, 1973.
"The Order dated August 24, 1973, indicates that the South Treatment
Plant is hydraulically overloaded and draws a conclusion therefrom that
it cannot treat additional sewage. Further, the Order indicated that the
South Treatment Plant is not being operated in accordance with Permit
No. 9132-S. That permit authorizes primary treatment of the sewage.
Accordingly, the permit requires the removal of thirty-five (35%) percent
of the organic pollution load as measured by the biochemical oxygen
demand test."
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department alleges inadequate treatment at the plant is causing pollution
of the waters of the Commonwealth.
M.L. W. Construction Corporation intervened in the proceedings
and, inasmuch as it was holder of certain building permits issued prior to
the August 24, 1973 order, seeks to connect 224 apartment units, now
under construction, to the authority system.
A petition for supersedeas was filed in the matter and on
November 1, 1973, the board granted the same to the extent of allowing
3 new residential homes per month.
FINDINGS OF FACT

I. East Pennsboro Township is a municipality located in
Cumberland County,. Pennsylvania.
2. East Pennsboro Township Authority is a municipal authority
with responsibility for the maintenance and operation of the sewer
collection and treatment facilities serving the Township of East Pennsboro.
3. Among the facilities operated by the authority is a sewage
treatment plant known as the "South Plant".
4. On August 24, 1973, the Pennsylvania Department of
Environmental Resources issued an order to the township and the authority
imposing a ban on connections to the sewage collection system tributary
to the South Plant.
5. The design capacity of the plant is one and fifteen
one-hundredth (1.15) million gallons per day of sewage.
6. The South Plant is hydraulically overloaded in that daily
inflow frequently exceeds the design capacity of the plant. (Commonwealth
Exhibits 1, 2 and 3: N.T. pp. 7 to ll; Appellant Exhibit "H").
7. The system tributary to the South Plant is subject to
excessive wet weather infiltration. (Stipulation, N.T. p. 19).
8. The permit issued to appellant (9132-S) requires primary
treatment, which means at least 35% removal of organic pollution load as
measured by the biochemical oxygen demand (BOD) test. The testimony
showed that, during all of 1972, the average BOD removal was only
twenty-nine (29%) percent; (N.T. p. 15) (N.T. p. 142).
9. The most recent official data available (November 1972-July
1973) on the plant efficiency indicates an improvement of BOD removal
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to an amount within the permit requirement.
10.
The South Plant now appears to consistently obtain
thirty-five (35%) percent removal of BOD.
11.
The sewage permit applicable to the South Plant-No.
9132-S-does not provide for a discharge criteria of 1,:270 pounds per day
of BOD.
12.
In reaching the decision to impose a sewer ban the
department did not give any consideration to the economic impact of such
an order.
13. The authority is under order from the department to have
an upgraded treatment plant in operation by December 1, 1974. The
authority is presently taking extensive measures to reduce the infiltration.
14.
M.L. W. Construction Co. was issued permits on August 20,
1973, three days before the sewer ban order, for 224 apartment units which
are now under construction.
15.
The application of M.L.W. Construction Co. for a sewer
extension permit was denied by the department on August 22, 1973. for
the same reason for which the sewer ban order of August 24, 1973, was
issued.
CONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and subject matter
of this appeal.
2. The authority is not presently operating the South Treatment
Plant in violation of the 35% BOD removal requirement of its permit
(9132S) or The Clean Streams Law.
3. The authority's South Treatment Plant is frequently operated
with an hydraulic load in excess of its design capacity due partly to
infiltration.
4.
A party must be allowed to connect a structure to a sewer
system when the building permit, therefore, was issued prior to the
imposition of a sewer ban.
This case raises many of the same questions which were dealt
with by the board in the recent decision of Carlisle et. al. vs. D.E.R.
No. 73-15 5-W.
We there determined that the department has some discretion in
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determining the length of time to allow a municipal authority to come
into compliance with its rules and regulations governing sewage treatmenc
plant discharges to the waters of the Commonwealth. Further we held
that, in exercising this discretion, the department should consider at least
the following: (a) The present condition of the receiving stream. 2 and
(b) The present plans and commitments for a new or upgraded treatment
facility and 3 (c) The economic impact of the sewer ban order. It was
held to be unreasonable for the department not to give proper consideration
to the above factors.
The appellant argues that the department has no authority to
impose a sewer ban so long as the organic pollution load discharged to
the stream is less than 1,270 pounds per day. This figure is arrived at
by converting the factor from the permit requirement of 35% BOD
removal. 4
2.
There was testimony to the effect that the amount of biodegradable waste that is permitted
to be discharged into the Susquehanna River is based on an allocation when compared with the
rest of the watershed. There was no showing that the discharge by the appellant treatment plant
adversely affected that allocation or led to an excess of that allocation.
3.
The order appealed from indicates that an upgraded filtration system is to be available
December 1, 1974.
4.
Testimony of Mr. Donato for the Department (N.T. p. 20):
"Q. Part of our stipulation involved pounds per day of BOD loading, and we stipulated that
there were one thousand two-hundred seventy pounds per day of BOD allowed under this permit.
Would you explain generally what that means?
"A. In reviewing the files l could not find anything specified in the permit that regards to
pounds of BOD allowed to a stream. However. using conventional or standard criteria in designs
of sewage plants you can arrive at what would be ar should have been the pounds of BOD allowed
to be discharged to the stream. In this particular instance, the design tlow of one point fifteen
million gallons per day would be equivalent, on an equivalent basis, using the hundred gallons of
flow per person as a design basis of eleven thousand five-hundred people and using the standard
or conventional criteria for BOD provided by each person in designing the treatment plant-! think
nineteen-hundred some pounds would be coming in. Then, assuming that you achieved thirty-tive
percent removal all the time, sixty-five percent of that could go to the stream and when you calculate
that out it comes to the one thousand two-hundred seventy pounds per day of BOD that would
be allowed to be discharged to the stream.
"Q. Is pounds of BOD per day the only indication of pollution that the Department uses'?
"A. In this case, we would also expect the treatment plant to provide a thirty-five percent
removal as is required in the permit. Thirty-five percent of the BOD
"MR. DUFFIE: That is not responsive. The question was whether or not"HEARING EXAMINER WATERS: Well he is handling his case.
"BY MR. DICE:
"Q. I think the answer was: 'No, it's not. They also use a percent removal,' and l think
that is a valid answer to the question.
"A. I think to further explain it, what I mean is assuming that the pounds of BOD entering
the plant is less than what I just indicated in the criteria, say nineteen-hundred some would be
the design BOD loading that could come in - I don't recall the number now - let's assume that
it's fifteen hundred coming in. That doesn't necessarily mean you could put - you have less than
thirty-five r.ercent treatment and you are still putting just one thousand two-hundred seventy pounds
out. I don t think that that should be the only criteria. l think that fifteen-hundred pounds should
be reduced thirty-five percent. Not just the one thousand two-hundred seventy be the only governing
criteria is what I mean.
You could have whatever it calculates to give you - if you have
fifteen-hundred coming in you are still allowed to put one thousand two-hundred seventy out, l
don't know what that calculates but it would be less than thirty-five percent removal. I am trying
to exr.Iain my answer.
' Q. What effect does excessive infiltration have on BOD removal?
"A. It depends. If the infiltration is contributing to an overload, hydraulic overload to the
treatment plant, this would, as explained in describing the treatment units, this should result in
reduced efficiency or less removal of BOD."
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This argument was also considered in the Carlisle case supra, and
we there said: "A sewage treat:inent plant must comply with each provision
of the department's rules and regulations and must comply with each
provision or condition of its permit. The requirement for the plant
percentage removal of BOD cannot be abrogated by a calculation showing
compliance with some other related or unrelated requirement." We here
affirm that conclusion.
The department apparently moved to impose the sewer ban based
on the South Plant operation data available for 1972 which clearly indicated
a violation of the permit requirement for primary treatment. In addition,
the department properly considered the fact that the plant was consistently
exceeding its design capacity. Beginning in November of 1972, however,
the efficiency of the plant improved, and thereafter has achieved 35% BOD
removal required, at least until July 1973, according to the most recent
official data available. 5
The department would have acted reasonably in imposing the ban
in August of 1972 and, if this case had come before us in September of
that year, there is no doubt that its action would have been sustained.
The board can and should consider all properly relevant
information made available to it up to the date of hearing, in order to
resolve any dispute appealed to it. When it is shown that the authority
is now operating within the permit requirement, the board is faced with
the question of whether a ban may be imposed based solely on the fact
that a plant is hydraulically overloaded. We believe there may be some
cases which require this extraordinary step but, in any event, this is not
one of them. Some limitation on new connection does, however, seem
reasonable in this case.
The appellant's treatment plant is frequently operated with flows
in excess of the design capacity of the plant. It should be clear that the
department has the authority to take reasonable steps to insure correction
of this condition. The appellant is presently making efforts to abate the
infiltration by use of television crews, and this program will likely reduce
the magnitude of the present problem.
5.
The parties agreed to a joint sample to be taken on October 4, 1973. The result obtained
by the department indicated a BOD removal of 56.6% and a flow of less than 1 million gallons
per day.
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The fact that the most recent date 6 indicates an improvement
m the BOD removal to levels within the permit requirement, and the fact
that a program to reduce infiltration is underway together with the fact
that no consideration was given by the department to the economic
consequences of the order here in question, leads me to believe that a
modification of the ban is appropriate.
The supersedeas granted in this case allowed three permits per
month. This was done because the sewer ban was issued without any prior
notice or opportunity for a hearing. It is my belief that in granting that
relief any due process defects were cured. In now dealing with the merits
of the case, it is clear than an allowance of a maximum of three dwelling
unit permits per month which require connection to the sewer system is
a reasonable resolution of the problem until new evidence develops
indicating that the permit requirements are not being met.
There has been a great deal of testimony and discussion about
infiltration into the sewage system. The permit sets no requirement in
this regard and we look to tli.e design capacity as an indicator of hydraulic
overload. As previously stated we do not believe that such overload, without
an additional showing of a biological overload which violates the terms of
the permit, necessarily justifies a sewer ban order. Where, however, the
damages resulting from such overload are clear and on-going, certainly the
department should take reasonable steps to insure the safety of life and
property. 7
The department can, of course, pursue the present program
underway in the township to reduce infiltration, and may require measures.
We are only deciding that a total ban on all new construction was
unreasonable under the testimony presented in this case. A limitation on
such construction and sewage connections is more in keeping with the facts
so long as the authority plant continues to meet the 357c BOD removal
6. This raises the interesting question of whether the department can carry its burden of
proof in a sewer ban case, by showing simply, a single recent violation of The Clean Stream Law.
rather than a consistent violation over a period of time. We have decided only that the facts
of this case do justify some limitation of new sewer connections.
7. We believe that the flooding and other excess water problems about which there was
much testimony, have to some extent been solved. TI1ere are others which seem to be unrelated
to the hydraulic overload. at the South Plant.

~
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required by its permit as it has done during the last year for which
information was available. 8
Turning now to the intervenor, M.L.W. Construction Corporation,
we believe that inasmuch as the building permits were issued prior to the
imposition of the sewer ban, it comes within an exception long recognized
by this board, in re: Alan 1Hitchell Corp., EHB Docket No. 71-108 (issued
June 7, 1972).
In addition, the order issued by the department on August 24,
1973, specifically states regarding the sewer ban: "This prohibition does
not apply to sewage discharges to be generated as a result of new
construction for which building permits were issued prior to the date of
issuance of the Order."
It is therefore clear that the department may not now employ
the device of denial of a sewer extension permit to indirectly nullify what
has been so directly stated.
ORDER

AND NOW, this 8th day of March, 1974 the order of the
department issued August 24,. 1973, is hereby modified to permit the
issuance of no more than three permits per month for dwelling units which
will require connection to the East Pennsboro Township Authority sewer
system (South Plant), unless otherwise agreed between the parties. This
limitation shall remain in effect unless and until the south plant hydraulic
flow is reduced below the design capacity and the department certifies
compliance with all permit requirements and rules and regulations.
The department is further ordered to issue the necessary sewer
extension permit to M.L.W. Construction Company upon compliance with
all formal requirements.

8. Under what circumstance the department can revoke a permit or impose more stringent
requirements than in the permit issued, under The Clean Streams Law is not at issue•

._· :· :.,
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C. & H. DEVELOPMENT COMPANY

73-299-W

ADJUDICATION
By PAUL E. WATERS, Member, March 8, 1974
-

This matter comes before the board as an appeal from the refusal
of the Department of Environmental Resources, hereinafter department, to
order two townships to change their local plan submitted under the
Pennsylvania Sewage Facilities Act (537) and to permit C. & H.
Development Co. to install its own treatment plant to serve Mill Creek,
a proposed new housing development located partly in each of the
townships.
The department argues that all local plans and sentiment is against
the appellant's proposal and in any event the treatment plant does not meet
all requirements of the department regulations. Appellant proposes to install
a treatment plant which will discharge a clean effluent to Mill Creek, which
creek presently has a high water quality. In addition, the appellant has
already been given approval for a small number of homes, presently using
septic systems, 1 and has expended more than $360,000 2 in anticipation
of final approval of the large development project.
Q (

FINDINGS OF FACT

I. Appellant, C. & H. Development Company, corporation, is
the owner and developer of an 114 acre tract of land in Lehigh County,
Pennsylvania. The tract extends into both Heidelberg and Washington
Townships.
2. The appellant, starting in 1971, began necessary action to
obtain approval for a total of 274 single family homes on the tract which
has a stream known as Mill Creek.
3.
Mill Creek is classified as a very high quality water course.
and the department indicates that it is of better quality than that established
by regulation 93.6.
4. Appellant received preliminary approval for development of
1. . Ten such homes were authorized and eight have already been constructed.
2.
Cost and purchase of land, a well for a central water service, relocation of a stream and
other utilities .

·
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81 homes in one section of its plan and, anticipating fmal approval for
a private sewage treatment plant, expended more than $360,000 on
buildings and improvements on the tract.
5. There are public plans for development which were made
at the county level by the Joint Planning Commission, and at the township
level by Washington Township. Both townships, however, adopted the 1970
Joint Planning Commission plan.
6. The 1970 Joint Planning Commission Sewage Facilities plan
encourages future development to locate in areas where public sewage
facilities are available and to construct public sewage facilities in an orderly
manner going out from the urban area. The plan is to discourage small
private sewage treatment plants such as is proposed by appellant.
7. Although it is not clear from the testimony whether the
proposed treatment plant can be made to meet the present stream quality
standards, the appellant has failed to prove any compelling social or
economic justification for lowering the stream quality.
8.
Both Heidelberg Township, by letters of February 7, 1973,
and Washington Township, by its comprehensive plan, have indicated their
continued opposition to the private sewage treatment plant proposed by
appellant.
9.
Although the treatment plant in question is to be located
only in Washington Township, appellant alluded to, but was unable to prove,
a change of position on the part of the Washington Township Board of
Supervisors in regard to their opposition to the plant.
DISCUSSION

We must today determine the weight to be given various factors
in deciding when and whether a private or package sewage treatment plant
should be permitted by the department.
At the outset, we intend to fully observe the mandate of the
Pennsylvania Sewage Facilities Act, 35 P.S. § 750.1 (Act of January 24,
1966 P.L. 1535) which gives to the local municipalities the right and
responsibility to plan initially for land use as it relates to public sewage
disposal and development.
Where a reasonable and feasible sewage facilities plan has been
developed by or for a municipality and that municipality is ready, willing
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and able to follow that plan, we see no reason why the department or
this board should interject itself into the matter or second guess the local
planning authorities. 3
The department should allow great latitude to the local officials
and, while giving its advice, allow the municipality to use- its own judgment
in making land development decisions. The department, of course, must
independently excercise its own judgment when reviewing the municipal
plan.
The record and testimony indicates that both Heidelberg and
Washington Townships are opposed to further development by C. & H.
Development by the use of a private sewage disposal plant on Mill Creek.
Appellant, however, suggested by hearsay testimony, to which there was
no objection, that the Washington Township authorities presently do not
in fact oppose the appellant's planned development. 4 The writer was also
mystified by testimony which indicated that the April 1973 Washington
Township Plan on page 48 states that appellant's subdivision on Mill Creek
"has its own sewage collection and treatment system. The waste treatment
facility discharges to a stream in Heidelberg Township - -."
·0

It is our belief that the plan generally accepts the appellant's Mill
Creek development as an undesirable accomplished fact.
The Joint Planning Commission and Heidelberg Township on the
other hand have refused to accept or acknowledge any change in their
3.
As long ago as January 28. 1971, appellant was advised by the Joint Planning Commission:
"The plan must also be developed to the satisfaction of the State Department of Environmental
Resources." By letter of March 25, 1971, appellant was again advised: "From a regional point
of view the discharge of package treatment plan effluent upstream of the proposed Trexler Dam
is undesirable. In fact the stream quality standards now under consideration by the state may
increase the cost of providing sewage treatment to a point which is tinancially unprofitable to provide
a treatment facility."
Testimony of :~ppellant !N.T. pg. ~7)
"Q. They are the governing body of Washington Township?
A. That's right. And he did state that he received a letter from the State that gave
him 15 days to reject the sewage treatment plant being in Washington Township and had a meetin!!
last night with them and he told me that he never did send a letter to reject the sewage treatment
plant.
In fact, he would like to send a letter stating his favor because he did sign off the
final plan."

4.
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development plan to accommodate the appellant. We believe that major
consideration must be given to the wishes of the townships which would
be immediately effected by the proposed development. Taking all of the
evidence together, we are satisfied that they oppose the treatment plant
in question, and we hold that the department has not abused its discretion
by upholding their reasonable planning concepts for orderly development.
Moving to the other questions raised by the parties we must decide
whether the proposed treatment plant should be permitted when and if
the consent of the townships is later secured:
The department argues that the water of Mill Creek is of such
high quality that regulation 95.l(b) must be met before any discharge is
allowed therein. The intent and purpose of this regulation is to disapprove
any degradation of the stream quality unless there is some compelling social
or economic reason which justifies the change. Insomuch as there is no
departmental rule, which indicates what will be ordinarily used to determine
sufficient reason, we are left with our case law 5 to interpret our duty of
weighing each proposal against the loss to the environment. Inasmuch as
there was no substantial evidence of social or economic necessity presented
by appellant we need not pursue the matter further, but simply decide-that
they have failed to carry the burden of proof.
CONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and the subject
matter of this appeal.
2. The department did not abuse its discretion under regulation
71.17 (b) in refusing to require a municipality to alter a comprehensive plan
which is opposed to a private sewage disposal plant in an area which will
make the orderly community development of a public sewage program more
difficult.
3.
Department regulations 95.1 (b) and 93.6, providing for
stricter standards to be applied for the use of higher quality waters of the
Commonwealth, are constitutional.

5. Payne et a/ vs. Kassab 312 A 2nd 86 (1973). We have reviewed the testimony in light
of the test enunciated by the Court and we have found it wanting.
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ORDER

AND- NOW, this 8th day of March, 1974, the order of the
department refusing to require Heidelberg Township and Washington
Township to revise their official plans to provide for appellant's private
sewage treatment plant is hereby sustained. The appeal of C. & H.
Development Company is dismissed.

i'vlonongahela & Ohio Dredging Co.
MONONGAHELA & OHIO DREDGING CO.

Docket No. 72-388-B

ADJUDICATION
By ROBERT BROUGHTON, Chainnan, March 25, 1974

This is an appeal by Monongahela and Ohio Dredging Company,
(M & 0), from an order of the Department of Environmental Resources
(department), issued October 12, 1972, ordering appellant to cease and
desist from certain acts unless and until a permit was secured. pursuant
to the Act of June 25, 1913, P.L. 555, as amended, 32 P.S. §581 et seq.
(Hereinafter Act of 1913).
M & 0 has indicated it would seek a permit if that is required
by law, but contends that it is not required by law to have a permit from
the department. It asserts three legal bases for this contention: (1) That
the regulation of dredging is exclusively within the jurisdiction of the federal
government, especially inasmuch as Congress has, by the Rivers and Harbors
Act of 1899, 33 U.S.C. §401, et seq., provided a comprehensive regulatory
system covering essentially the same subject matter as the Act of 1913.
(2) That the Act of 1913 is not applicable to appellant's dredging
operations. (3) That the permit issued to the Municipal Authority of the
City of New Kensington, (authority), on August 13, 1947, authorizing that
entity to construct (and implicitly to maintain) a water intake pier and
associated structures, covers all of the activities of M & 0 at issue in this
appeal, including the method used by appellant to dispose of the material
they have dredged from the vicinity of said water intake. These legal
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arguments are, obviously, interdependent in the sense that a decision on
the t1rst in favor of the appellant's contention would obviate any
consideration of either of the others, and a decision in favor of appellant's
second contention would obviate any consideration of the third. The
department, relative to the second and third issues. accepts the proposition
that the maintenance dredging at the New Kensington water intake,
performed by appellant under contract with the authority, is covered by
the permit issued to the authority. The department argues that the
particular method of disposal used by M & 0 results in a change in the
cross-section of the Allegheny River, that such disposal procedure is covered
by the Act of 1913, and that the disposal procedure is not covered by
the permit issued to the authority.
The board will dismiss this case on the grounds that the "order"
appealed from has no legal effect. It is an order to cease and desist from
violating the Act of 1913. That act provides a procedure for enforcement,
which procedure does -not include administrative orders. Furthermore,
M & 0 was ordered to do nothing but comply with the law. The order
did not enlarge, diminish, or affect whatever rights, privileges and immunities
M & 0 had under the law. It was therefore not an adjudication under
§2 of the Administrative Agency Law, Act of June 4, 1945, P.L. 1388,
as amended, 71 P.S." § 1710.2. In legal effect, although in form an order,
it was simply a notice that the department thought M & 0 was in violation
of the Act of 1913. See McKinley v. Wackerman. 5 Pa. Commonwealth
Ct. 42(1972).
If it were to have some force as an order-and were therefore
to be appealable-it would have to be because it could form an independent
basis for enforcement action by the department, independent, that is, of
an action under the Act of 1913 itself. But such an action would have
to be brought in a court of equity, where the issue of whether the date
in question did or did not violate the Act of 1913 could have been litigated.
P.L. § 1904A(2) of the Administrative Code of 1929, P.L. 177, as amended,
71 P.S. §51 04(2) has a reference to "legal orders of the Department",
but the section appears to refer to the Act of 1913, which provides for
orders to remove structures or obstructions, not to cease doing some act
that is believed to violate the law.
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Section 1917a(3) of the Administrative Code of 1919, supra,
71 P. S. § 51 0-1 7 (3) contains a provision allowing the department to issue
orders to abate nuisances.
Under Pennsylvania Public Utility
Commission v. Israel, 356 Pa. 460(1947) it might be argued that a violation
of the laws of the Commonwealth constituted -a nuisance, such as would
support an order under that section. But Israel only decided that violation
of the laws of the Commonwealth constituted an irreparable injury such
as would support an action in equity for a preliminary injunction. Under
the Act of 1913, it is clear, by specific provision, that an action might
be brought in equity to enjoin M & 0 from doing what they were doing
without a permit.
The order did not change the right of the department to proceed
in equity. Further, to enforce the order, the department would have had
to proceed in equity, and the same issues could have been litigated as in
an original action, based on the act itself instead of an order. We fail
to see that the order changed the legal relations of M & 0 to the
department in any way. We conclude that this order is not the sort of
action of the department which gave rise to a right of appeal to this board.
However, since this issue was raised sua sponte, after a draft
adjudication had been written and was being circulated among the board
members, and after the parties had gone through a hearing and argument
in the expectation of reaching some resolution of the substantive issues,
it would seem to be of some value in this case to make some findings
of fact and to comment on those substantive issues, even though it must
be clear, in terms of our conclusions relative to jurisdiction, that these
further comments are dicta only.
It should be noted in connection with our further comments that
no issue relating to whether or not a permit should or should not be granted
is before the board at this time, and we do not now decide any such issue.
The only issue presented to the board is whether or not M & 0 is legally
required to seek a permit under the Act of 1913 for its dredge disposal
operation.

....
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FINDINGS OF FACT

The principal facts were stipulated.

In addition, testimony was

taken relative to the details of the appellant's methods of disposing of its
dredged material.

We find the following facts:

( 1) Monongahela and Ohio Dredging Company has been engaged
in maintenance dredging over 60 years.

Maintenance dredging is dredging

undertaken in order to restore the bottom of a river (or other body of
water) to some previous depth-which depth may have been natural or
dredged.
(2) In 1972, following Hurricane Agnes, the water intake of the
Municipal Authority of the City of New Kensington became choked with
silt, and the authority contracted with appellants !ants to dredge and remove
said silt.
(3) The Municipal Authority of the City of New Kensington is
the holder of a permit, dated August 13, 1947, from the Water and Power
Resources Board (predecessor to the Department of Environmental
Resources. see Act of 1970, 71 P.S. §51 0-1 (I), which permits
" . . . the construction of a fill and sheet piling wall along
the U.S. Harbor Line and maintenance of an existing steel
foot bridge, pipe line, and intake pier along the left bank
of the Allegheny River, about twenty (20.9) miles above
its mouth at Valley Camp, in New Kensington,
Westmoreland County;"
subject to a number of conditions, among which is the condition that
". . .all construction debris, excavated material, brush,
rocks, and refuse incidental to this work shall be removed
entirely from the stream channel and placed either on
shore above the influence of flood waters, or at such
dumping ground as may be approved by the Board;"
(4) During the summer of 1972, the Municipal Authority of the
City of New Kensington determined that silt deposited in the vicinity of
its water intake had restricted water intake lines and openings in the intake
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tower, completely closing in the low-water intake. The authority's ability
to pump sufficient water in case of a major fire was considered questionable.
The authority contracted with appellants to perform the necessary dredging.
Permits were secured from the United States Army Corps of Engineers and,
by a letter from Mr. Ronald L. Romesburg,' of Duncan, Lagnese and
Associates, Inc., consulting engineers for the authority, to the regional
sanitary engineer for the department in Pittsburgh, the authority sought
On
certification from the department . to perform that dredging.
September 5, 1972, by a letter from David F. Macintyre, sanitary engineer.
Planning Section, Division of Water Quality, Department of Environmental
Resources, to the general manager of the authority, with copies to Duncan,
Lagnese and Associates, Inc., and the Corps of Engineers, that certification
·was given, subject to 10 (ten) conditions, among the following:
"The operation shall be conducted in such a manner so
as to protect fish life and other aquatic life. This requires
full cooperation with the Pennsylvania Fish Commission.
"No objectionable turbidity in the stream shall be created
and the results of daily samples shall be reported weekly
to the Department's Regional Office. The sampling shall
be done when the dredging operation is at or near its
peak. Samples are to be at a point within 500 feet
upstream and at another no greater than 1000 feet
downstream of the operation. Objectionable turbidity
occurs when there has been an increase greater than
25 units at any place or 10 units at swimming areas.
There shall be no increase at water works intakes.
"Spoil materials from the water course or on shore
operations, including sludge deposits will not be deposited
in or immediately adjacent to any water course. They
will be deposited on shore in such a manner that sediment
runoff and soil erosion are prevented."
(5) Appellant dredges the material at the New Kensington water
intake using a clam shell dredge boat,· which loads the dredged material
into a scow. The scow then takes it to a site just offshore from Sycamore
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Island. There it is dumped, by the expedient of opening doors on each
side of the scow, permitting it to flow out and fall into the water, and
into a trench that appellants previously dug in the bottom of the river.
From this trench a second clam shell dredge boat takes it and deposits
it on Sycamore Island. The dredging at New Kensington took place
between Allegheny River Mile 20.75 and Mile 21 (measured from the
mouth of the river at the Point, in Pittsburgh); the disposal site at
Sycamore Island is at River Mile 10. (That particular job has already been
completed: the issue is not moot, however, since appellant is no"w performing
other maintenance dredging using the same disposal system.) Barges could
be used, instead of scows; the barge contents would be unloaded directly
onto Sycamore Island, rather than being dumped into the river first. In
fact, during the current period, since the current appeal was taken, we were
told that barges are being used.
(6) The trench at Sycamore Island is about l 00 feet long, 40
feet wide at the top and 20 or 25 feet deep (30 or 35 feet below the
surface of the water). The original river bottom materials dredged from
the trench are placed on Sycamore Island. Some are used for berms for
settling basins for further settling of the subsequently dredged material.
During the course of the dredging-disposal operation, the trench is more
or less continually in the process of being filled and re-dredged. At the
end of any particular maintenance dredging job, the trench is left slightly
deeper than the original, natural river bottom. The materials composing
the new, dredge-deposited river bottom is different from, and generally of
a finer or siltier consistency than, the original natural river bottom.
DISCUSSION

Our discussion of the issue of our jurisdiction over the subject
matter of this appeal, contained in the introductory paragraphs, supra, and
our conclusion that we have no such jurisdiction, of course makes the
following discussion moot; it cannot represent our holding, but constitutes
dicta. We include it only in the hope that, since the parties themselves
appeared to believe we had jurisdiction, and could resolve their differences,
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our comments might be of help in resolving the practical problems
confronting the parties.
l.
Appellant contends that regulation of dredging in the
Allegheny River, a navigable river, is within the exclusive jurisdiction of
the federal government. We disagree.
One can go all the way back to Gibbons v. Ogden, 9 Wheat.
1 ( 1824 ), and Cooley v. Board of Wardens of the Port of Philadelphia.
·12 How. 299 ( 1851 ), for the proposition that the mere fact that Congress
has been given jurisdiction to regulate interstate commerce does not oust
the states from exercising a concurrent regulatory power when there is
legitimate state interest, provided only that the state's regulation is not
in conflict with that of Congress. Congress has the power, of course, to
make its regulation exclusive, Minnesota V. Northern States Power Co., 447
F.2d. 1143 (C.A. 8, 1972), aff'd. without opinion, 405 U.S. 1035 (1972).
If it has not done so, the test must be whether there is a legitimate state
interest, and whether there is a conflict with the congressional regulatory
scheme. Huron Cement Co. v. Detroit, 361 U.S. 440, 442-444 (1959).
In the instant case there is clearly a legitimate state interest in
the health, welfare and, especially relative to the Act of 1913, the safety
of its citizens. The Act of 1913 was passed with the primary purpose
of protecting the public safety, Water & Power Resources Board v. Green
Springs Co., 394 Pa. 1, 8-11 (1958). 1
In the absence of preemption of this field by Congress, or a clear
conflict with Congress' statutory scheme for regulation of the same subject,
the Act of 1913 must be deemed a valid exercise of the state police power.
(Its constitutionality under the Constitution of Pennsylvania has already
been settled by Water & Power Resources Board v. Green Springs Co.,
supra.).
A reading of the Rivers and Harbors Act of 1859, as amended,
33 U.S.C. §401 et seq. reveals no intent by Congress to preempt state
regulation of dredging, obstructions, or channel changes in navigable
waterways. Nor does there appear to be any conflict between the Rivers
1. We do not say that other purposes may not be incorporated, see §5 of the Act of 1913,
discussed in the Green Springs case, 394 Pa., at 7, but the primary purpose remains public safety.
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and Harbors Act and the Act of 1913.
Conceivably, it would be possible that a conflict could arise in
a particular application of the Act of 1913-although we have not been
able to think of such a hypothetical instance at this writing. Certainly
the mere fact that the Corps of Engineers granted a permit under the Rivers
and Harbors Act in a particular case, and the department denied a permit
under the Act of 1913 in the same case, would not prove such a conflict
existed.
The purpose of the Rivers and Harbors Act relates primarily to
the protection and enhancement of navigation and commerce, 2 whereas the
Act of 1913 is primarily related to public safety. United States v. Republic
Steel Co., 362 U.S. 482 (1960); Water & Power Resources Board v. Green
Springs Co .• supra.. Hubbard v. Fort, 188 F 987 (C.C., N.J., 1911 ). The
fact that regulation for public safety or some other valid state purpose
led to denial of a permit under the Act of 1913, in a situation where
navigation was not affected, would not necessarily show a conflict such
as would indicate that the Act of 1913 was not valid. Hubbard t'. Fort.
supra.: Commonwealth v. Pennsylvania Railroad Co., T2 Pa. Super. 353
(1919).
In any event, it does not appear that there is any conflict in
the instant case. We conclude that the requirement of the Act of 1913
that a permit be secured for dredging in, inter alia, the Allegheny River
is ndt a matter that has been preempted by, or is exclusively within the
jurisdiction of, the federal government.
2.
Appellant contends that, even if the state may have the
power to require a permit for the disposal procedure used by M & 0, the
Act of 1913 is not applicable. Appellant cites three cases in support of
this position: 1tfcCrady-Rogers Co. v. Colegrove. 43 Dauph. ~75 (1937):
Central Construction Co. v. Colegrove, 43 Dauph. ~93 (1937): and
Commonwealth v. Temple Coal Co .. 76 D. & C. 7 (C.P. Lackawanna Co.,
1949). It also notes support in United States v. Bigan, 170 F. Supp. 219,
aff'd 274 F. 2d 729 (1959).

2.

Although the Act has lately been used in the cause of water pollution control•

..:."-
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The first two cases-if applicable-would be controlling on this
board, as they were decided by the Dauphin County Court of Common
Pleas sitting as the Commonwealth Court. They involved an effort by the
Commonwealth to assess a charge for the privilege of dredging sand and
gravel from the bottoms of the Allegheny, Monongahela, Ohio and
Susquehanna Rivers, pursuant to § 2042 (i) of the Administrative Code of
1929, P. L. 177, 71 P.S. §632, which allows the Department of Property
and Supplies to rent to individuals, firms, or corporations real property
belonging to the Commonwealth but not currently being used. 3 Although
the submerged beds of rivers are real property belonging to the
Commonwealth, the court held that § 2042 (i) of the Administrative Code
of 1929, supra, was not intended to apply to the leasing of such otherwise
unusable property. 43 Dauph. at 290. The court also examined the
appticability of the Act of 1913, and of § 1808 of the Administrative Code
of 1929, P.L. 177, 71 P. S. §468 which codifies previous statutes, including
in part the Act of 1913. Having earlier concluded that the dredging
operations created holes that quickly refilled with silt, and that the changes
in the cross sections of the streams was only temporary ,4 the court held.
43 Dauph. at 291, that
"Both of these acts refer to permanent dams or other
works in streams or to the permanent change of the
current or cross-sections."
The court also noted that there was implicitly a long standing administrative
interpretation that the Act of 1913 did not apply to sand and gravel
dredging, since the Commonwealth had never before sought to require sand
3. Only McCrady-Rogers v. Colegrove. 43 Dauphin 275 (! 937), will be specifically referred
to in this discussion. Central Construction Co. v. Colegrove, 43 Dauph. 293 (1937). involved
essentially similar issues, but related to the dredging of coal from the Susquehanna River. instead
of sand and gravel from a number of rivers. They were decided as companion cases. The court
in Central Construction simply cited McCrady-Rogers as deciding the !ega! issues in that case, without
extensively discussing those issues.
4. It would seem to this board, based on evidence presented in other cases and upon an
additional 35 years of observations, that the courts conclusion of fact in McCrady-Rogers was
incorrect-some sand and gravel dredge pools do not seem to refill with silt, at least not quickly.
That is not relevant to our consideration of this case, however.

;:··-
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and gravel dredgers to obtain a permit. 43 Dauph. at 291. In the instant
case, we have no evidence of any long standing or other administrative
interpretation-other than the obvious fact that this appeal would not have
arisen unless the present administration thought it applied.
It must be noted that, although the language of the court's holding
in McCrady-Rogers was broadly phrased, the courts' interpretation of the
Act of 1913 was in the context of any attemp_t by the Commonwealth
to condition the issuance of a permit upon the payment of a rental charge,
equivalent to a mineral royalty, for each ton of sand and gravel dredged.
We believe that the holding of the McCrady-Rogers case must be limited
by the holding of the Supreme Court in Water and Power Resources Board
v. Green Springs Co., 394 Pa. l (1958), with respect to the purposes of
the Act of 1913. The Green Springs holding was that the act contained
a specific and clear enough delineation of purpose and policy to be
constitutionally valid, as against a claim that it represented an
unconstitutional delegation of power without sufficiently clear and specific
legislative guidelines. The Supreme Court found that the primary purpose
was the protection of public safety, 394 Pa. at 8-9:
"The legislative purpose is thus made clear; the test as
to inclusion of a particular obstruction within the
regulatory power of the Board is whether it presents a
potentiality of danger of life or property, or both, even
though the stream be small and 'purely private'."
"The unsupervised and unregulated placement of
obstructions, such as dams, in streams and rivers carries
with it extremely great potentialities of danger to the
lives of persons and properties within the area even
greater is the potentiality of danger in unsupervised and
unregulated maintenance of such dams and obstructions.
Prior to the passage of this legislation t1oods had given
grim evidence of such potentialities. 5 Both the statutory
5. (Footnote by the court) Mindful of both the Johnstown and Austin floods, the then
Governor urged both the Senate and the House of Representatives in a message in 1913 to adopt
the regulatory legislation embodied in the Act of 1913, supra. Pennsylvania Senate Journal, Part I,
1913, pp. 26,27.
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language and the circumstances surrounding its passage
indicate the legislative purpose and why the regulation
of water obstructions was necessary."
This legislative standard controls the board's (now department's) decision
whether to grant or deny any particular permit, and what conditions to
attach to it. 6
The court's limitation of the application of the Act of 1913 to
permanent changes in the cross section of a stream must also. we believe,
be read as limited by the Supreme Court's decision. in Green Springs. If
a temporary change in the cross section of a stream is such that, if
unsupervised and unregulated, it "presents a potentiality of danger to life
or property, or both," 394 Pa. at 9, then that change is within the
regulatory power of the department, and a permit may be required by the
department.
In this case, it should be apparent that the configuration, and
shape of the trench dug by M & 0, its position in relation to the channel(s)
and tlow of the Allegheny River and in relation to the location(s) of the
other uses of the river, may all. if entirely unsupervised and unregulated,
present a potentiality of danger to persons or property in the area. In
addition, if there is siltation as a result of M & O's method of transferring
dredged materials form the scows to Sycamore Island, then that siltation,
settling out downstream and overtime reducing the depth of the river in
areas downstream, could result in increased flood hazards there.
No evidence was submitted that any of these problems exist with
respect to M & O's operation. Such evidence would in any event go to
the question of whether a permit should or should not be issued, which
question is, as already noted, not before us at this time. We now hold
only that the potential exists, and that M & 0 is therefore subject to the
6. Given this assessment of the purpose of the Act of 1913, it is probable that the Water
and Power Resources Board (now the Department of Environmental Resources) could not, under
the Act of 1913 alone, condition the granting of a permit on the making of a royalty payment
on each ton of material dredged. Such condition would not be related to any purpose of the
Act of 1913. But sec. §I 908-A (3) of the Administrative Code of 1929, Act of April 19, 1929,
P. L. 177, as amended, 71 P. S. §51 0-8 (3), for independent authority to do so. See also footnote
1, supra.
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regulatory power of the department under the Act of 1913.
We should note in this connection that we do not think that
either Commonwealth 1•. Temple Coal Co .. 760. & C.7 (C.P. Lackawanna
Co., 1949), or United States v. Bigan, .274 F . .2d 7'29 (1959) are relevant
to this case. United States v. Bigan, supra dealt with whether § 12 of
Rivers and Harbors Act of 1899, 33 U. S. C. §406, authorized a
mandatory injunction to require the removal of a bar, projecting some fifty
feet into the Allegheny River and composed of sediment and debris which
was washed from the defendant's strip mining operation during the course
of torrential rainstorms. The court held that § 12 of the Act only applied
to "structures", as enumerated in§ 10 of the Act, 33 U. S. C. §403, which
were

created

intentionally-as

distinguished

from

being

"negligence in conjunction with extraordinary rainfall."
732 ( 1959).

created by

274 F. 2d 729,

The court did note that § § 10 and 13 of the Rivers and

Harbors Act, 33 U. S. C. § §403 and 407, did apply to the defendant,
but held that the remedy of a mandatory injunction to compel removal
of the bar, under § 12, 33 U. S. C. §403, was not available. We are not
sure, in view of the court's remarks relative to § § 10 and 13 of the Rivers
and Harbors Act, that the Bigan case supports appellant's contentions.
However, in view of the differences in language, we do not think that the
court's discussion of the details of interpretation of the language of the
Rivers and Harbors Act of 1899, 33 U. S. C. § §401, et seq., is relevant
to our consideration of the interpretation of the Act of 1913.
Commonwealth v. Temple Coal Co.,

76 D. & C. 7 (C. P.

Lackawanna Co., 1949), dealt with whether the Water and Power Resources
Board had the legal authority under the Act of 1913 to require that a
coal company take measures to prevent material from washing coal refuse
(culm) piles into a stream. The Water and Power Resources Board asserted
such power on the grounds that such material constituted an obstruction
to the flow of the stream, increasing flood hazards downstream. The court
doubted that the act was intended to apply to the erosion of material from
the banks of a stream, "whether that material consisted of ordinary earth
or of any material placed on the riparian owner's land."

76 D. & C. at
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The court could find no authorization in the Act of 1913 for the

Water and Power Resources Board to require a structure to be placed either
on the riparian owner's land or in the stream in order to prevent further
accumulation of such material in the stream.
Here, we are dealing with an essentially dissimilar situation.
Appellant is dredging a trench in the river bottom, and then dumping
material, not on the banks where it can erode into the stream, but directly
on the altered river bottom itself. Whether or not the regulatory power
of the department under the Act of 1913 would extend to the Temple Coal
situation seems to us irrelevant to the instant case.
Furthermore, if and to the extent that holding in the Temple
Coal is taken as an indication that changes in the contour of a stream
resulting from sedimentation are generally not covered by the Act of 1913,
(and we do not think the case so holds), then we think the case is (a) wrong,
and (b) implicitly overruled by Water and Power Resources Board v. Green
Springs Co., 394 Pa. I (1958). As to its correctness, § 2 of the Act of
1913 makes it an unlawful act for any person. inter alia, in any way to
change or diminish the course, current or cross section of any stream
without a permit from the board. One way of changing or diminishing
the cross section of a stream is by depositing sediment or other debris
on its bottom. It seems clear, therefore, that whether or not the remedy
for such a change or diminution includes the remedy sought in the
Temple Coal case, it is an unlawful act to deposit sediment or other debris,
intentionally or negligently, without a permit. As to the second point,
it is also clear that if enough sediment or other debris is deposited on
the bottom of the stream, the natural channel of the stream may be so
diminished that flood waters cannot be accommodated, and the flood
hazards will be exacerbated. In fact, this appears to be what occurred
in the Temple Coal case. (It is not a foregone conclusion that all the
sediment deposited at a particular point on a stream bottom will be picked
up and carried on by the first flood that comes along, especially in the
early stages of that flood.) Thus there is a definite "potentiality of danger
to persons or property, or both", Water and Power Resources Board v.
Green Springs Co., 394 Pa. I, 9 (1958). This potentiality would call for
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the application of the regulatory powers of the department under the Act
of 1913 to control the deposit of sediment or other debris in a stream,
whether in the Ternple Coal type of situation, or in the instant case. if
there does indeed turn out to be any sediment problem in the instant case.
3.
Appellant lastly argues that its disposal operation at the
Sycamore Island site is covered by the permits issued to the parties with
whom (or which) it contracts to perform maintenance dredging-specifically,
in this case, the permit issued to the Municipal Authority of the City of
New Kensington to dredge in connnection with the authority's construction
and maintenance of a municipal water intake between River Ylile 20.75
and River Mile 21.
Certainly it cannot be said that the permit issued to the Municipal
Authority of the City of New Kensington is entirely clear in this regard.
By condition No. 3 of that permit (see Finding of Fact No. 2, supra),
as well as by condition No. 5 to the "certification" of the department
giving its consent to perform the maintenance "redredging" at the
authority's water intake (see Finding of Fact No. 3, supra), the department
did seek, by those documents, to regulate the disposal of the dredged
materials.
On the other hand. two facts tend to support the conclusion that
a better procedure would be to require M & 0 to secure a separate permit.
in its own name, for the disposal operation: (1) The disposal operation
itself involves dredging and redredging a trench, which dredging is separate
and apart from the dredging M & 6 was doing under contract with the
authority, or may in the future be doing under contract for someone else.
(2) That disposal operation, is by the testimony, a continuing one. M &
0 has used, and in the future wished to use, the Sycamore Island site,
and the procedure described in the Findings of Fact, supra. for many
different jobs, not just the New Kensington job. Since the disposal
operation will be a continuing one, under the control of M & 0, it makes
sense to regulate that operation independently of the many discontinuous
jobs that M & 0 will be performing, for which permits will ,in probably
most cases be sought by others.
It seems to us, in the context of this appeal, that whether a
separate permit is required, or appellant's disposal operation is regulated
under a multitude of separate permits, is something that could very nearly
be resolved as a question of administrative convenience.
<.

.
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It would be more convenient for the department, clearly, to
require a separate permit for M & 0 continuing disposal operation. It
might well tum out, also, to be more convenient for M & 0 to submit
engineering data and specifications to the department, once, to secure a
permit in its own name. Under the alternative scheme, M & 0 would
have to describe its disposal operation for each primary permittee, and
submit separate engineering data and specifications for each of a multitude
of primary permit applications.
In any event, under the facts of this case, the department's
interpretation of the Act of 1913 as allowing it to require a separate permit
application from M & 0

to cover M & O's disposal operation, is a

reasonable interpretation, and we think a correct one.

The department

has the authority, under the Act of 1913, to require M & 0 to obtain
a separate permit for that disposal operation.
CONCLUSIONS OF LAW

1.

The Environmental Hearing Board has no jurisdiction over

the subject matter of this case.
ORDER

NOW, THEREFORE, this 25th day of March, 1974, the captioned
appeal is hereby dismissed for want of jurisdiction.
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Docket No.
Docket No.

BRIAN BRENDLINGER
LEROY BRENDLINGER
JOSEPH MADARAS

72-418-B
72-419-B
72-420-B

ADJUDICATION
By ROBERT BROUGHTON, Chairman, March 25, 1974

These three cases are appeals from three separate actions of the
Department of Environmental Resources (department) denying applications
for permits to construct and use on-lot sewage systems. Since the lots
were nearly adjacent, the witnesses were identical. and all three lots derived
from a common owner (Dr. L~roy Brendlinger, appellant in Docket
No. 72-418-B), they were partially consolidated for hearing. Further,
although evidence on the soil conditions for the three lots was taken
seriatim, matters dealing with such questions as the theory of mottling and
departmental procedures were not repeated; therefore it was stipulated that
evidence taken in connection with any of the lots might be considered
in connection with the other lots, if relevant.
FINDINGS OF FACT

( l)

Dr. Leroy Brendlinger is owner of a lot, consisting of .2.966

acres, on the south side of and fronting on Township Line Road a little
more than 300 yards from Pennsylvania Traffic Route 73, in New Hanover
Township, Montgomery County, Pennsylvania.
(2) Brian Brendlinger is owner of a lot, consisting of 3.341 acres.
on the south side of and fronting on Township Line Road approximately
200 yards from Pennsylvania Traffic Route 73, in New Hanover Township,
Montgomery County, Pennsylvania. Brian Brendlinger's lot is adjacent to
Dr. Leroy Brendlinger's lot and was deeded to him by Dr. Leroy Bredlinger.
(3) Joseph Madaras is owner of a lot, consisting of 1.571 acres.
on the north side of and fronting on Township Line Road approximately
250 yards from Pennsylvania Traffic Route 73, in New Hanover Township,
Montgomery County, Pennsylvania. Joseph Madaras' lot was deeded to
him by Dr. Leroy Brendlinger.
(4) On October 30, 1972, sewage applications numbered

'·.
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170071, 170073 and 170083 respectively, were submitted by
Leroy Brendlinger, Brian Brendlinger, and Joseph Madaras, respectively.
By separate letters dated October 31. 1972, which letters were similar in
form and content, each application was denied.
(5) Said denials were based largely upon a soil analysis made
by John Zwalinski, Regional Soil Scientist for the department, on
October 24, 1972. That analysis consisted of excavating on each of the
three properties, a backhoe pit approximately 6 to 7 feet deep, and clearing
a fresh surface on a vertical strip about 18 inches wide with a knife, so
that a vertical profile about 6 by 1-1/2 feet could be seen.
(6) A similar examination was undertaken by Peter Lukens, a
geologist currently teaching at the Montgomery County Community
College, who has some experience in soil science and testified as an expert
for the appellants. His examination took place on May 11, 1973.
(7) A similar procedure was undertaken at a view held on the
premises on August 30, 1973. At that view, the writer viewed four backhoe
pits, including two on the property of Brian Brendlinger (on that property,
only one hole was dug out and fully examined), in the company of both
experts, counsel for the parties, and the appellants.
(8) Based on these examinations, and the testimony concerning
them, we find that the department was reasonable in believing that there
was mottling, of a sort attributable to a high water table, in the soil (a) of
the Leroy Brendlinger lot at approximately 40 to 44 inches (these mottles
were few, coarse, and distinct 1 ), (b) of the Brian Brendlinger lot, in the
hole closest to the road, at 1 to 2 feet, (these mottles were many, coarse,
and prominent), (c) of the Brian Brendlinger lot in the hole farthest from
the road at approximately 30 to 40 inches (these mottles were common,
coarse, and faint, although an occassional mottle might have been classified
as distinct), (d) of the Joseph Madaras lot at approximately 24-30 inches
(these mottles were common, coarse and distinct). In each case, the
mottling present varied somewhat with depth, becoming more notice:.1ble-in
terms of contrast and frequency-with increasing depth. (This finding of
.
l. The nature and caus~s of mottling will be discussed at length below. Mottling is described
m terms of (a) area of the soil profile covered by mottles, especially gray mottles ("few"=tess than
2%; "common"=2-20%; "many"=more than 20%; (b) size of mottles ("fue"=less than 5 millimeters
(rrun), average; "medium"=5-15 mm; "coarse"=more than 15 mm); and (c) contrast between the
mottles and the basic soil matrix (faint; distinct; prominent-although qualitatively descriptive. these
terms app~r t? be reasonably replicable, in the sense that different observers usually make the
same c~sstficatton of the same set of mottles}. For background on these descriptive characteristics,
see Uruted States Department of Agriculture, Soil Conservation Service, Handbook No., 18, Soz1
Survey ManWli 191-194 (1951}.
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fact is an amalgam of the testimony and view, but in each case the specific
depth indicated, and the description, is to a large extent a product of the
view held on August :29, 1973.)
(9) Additional and explanatory findings of fact are contained
in the discussion.
DISCUSSION

Mottling, as we have noted in several other ·adjudications, 2 is in
most cJses :m indication of a high seJsonal-or Jt least periodic:11ly
high-water table. As we said in Commonwealth 1'. Trujillo. EHB Docket
No. 72-415-B (Dec. 12, 1973), at 2:
As we found in Commonwealth of Penns.vlrania 1'.
Fabiano, EHB Docket No. 73-051 (Filed August 1,
1973), and paraphrasing our conclusions therein, mottling
is, in simplest terms, a variation in the coloring of soils.
When that variation shows a concentration of
redder-rusty :1ppearing-colors in some spots, and grayer
colors in others-a variation in "chroma". in particubr-it
will almost invariably be due to segregation of iron
compounds from other components in the soil. Jnd
especially segregation of reduced (ferrous l tron
compounds from oxidized (ferric) iron compounds. Iron
compounds in the soil in the presence of air for any
extended period of time will oxidize to the ferric state:
ferric compounds are generally red. If the water table
rises to a given level, for example 29 inches in this case,
for prolonged periods of time, then the relative absence
of oxygen produces reducing conditions, and the ferric
compounds are changed to ferrous compounds. Ferrous
compounds are generally grayer-of a lower chroma. The
ferrous compounds tend to migrate, and collect in
nodules: when the water table drops. many of these
nodules will be exposed to Jir and oxidize to ferric iron.
Nodules that for some reason the air did not reach. Jnd
areas of the soil from which much of the iron had earlier
migrated, will appear gray.
2.
See Commonwealth v. Fabiano, EHB Docket No. 73-051-B (Aug. l. 1973);
Commonwealth v. Cannon, EHB Docket No. 72-396-B (Aug. 15. 1973); Commonwealth v. Trujillo,
EHB Docket No. 72-415-B (Dec. 12, 1973); Commonwealth v. Thies. EHB Docket No. 72-302-S
(Dec. 31, 1973); Commonwealth v. Elmer Reed. EHB Docket No. 73-076-W (Jan. 21. 1974).
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We say "almost" invariably because it is conceivable
that, in a particular case, a grayer mottle might be due
to incompletely ·broken up grayer parent material,
especially in an area where an iron-rich parent shale had
overlain an iron deficient parent shale, or a basalt. This
sort of lithochromic genesis of grey-red mottling is not
(we gather) common.
In these cases, we are confronted with three different soils. Each
shows clearly recognizable mottling at specific depths less than 6 feet.
Three problems arise:
(1) Is the degree of mottling present i11 these cases sufficient
to indicate a "maximum water table" in violation of §73.ll(c) of the
regulations of the department?
(2) Was the department legally correct in treating the
applications in these cases as applications for "ordinary" septic tank sewage
systems only, and to what extent should we treat the department's decision
as a judgment relative to the acceptability of any type of on-lot sewage
system on these lots?
(3) If the department was implicitly or explicitly deciding on
the non-acceptability of all possible on-lot systems, may, or should. this
board now decide on the acceptability of some particular system. based
on the evidence in this record?
As an aspect of questions (l) and (3), does §73.ll(c) mean exactly the
same thing with respect to, and does it apply equally to, all possible on-lot
sewage systems?
First, § 73.11 (c) of the regulations provides as follows:
The maximum elevation of the ground water table
shall be at least four feet below the bottom of the
excavation for the subsurface absorption area. Rock
formations and impervious strata shall be at a depth
greater than four feet below the bottom of the
excavation. 3

3. Since "the excavation" for an absorption field must have a minimum depth of 24 inches
and a maximum depth of 36 inches, 4 feet below the bottom of the excavation means between
6 and 7 feet below the surface of the ground, depending on the design of the particular tield.
In this case, 6 feet below the surface of the ground is the relevant depth.
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The phrase "maximum elevation of the ground water table"
obviously has a time reference. The department's witnesses, and indeed,
implicitly, the letters of denial, spoke of a "seasonal high water table."
This implies they feel the term "maximum" refers to a regular or periodic.
high water table, one that is at a certain level almost yearly (taking account
of the fact that there may be exceptionally dry years when the water table
will not reach that "maximum" or "seasonal" leveL)
For examples I refer to Exhibit D-3, a report of a study performed
by Gerald J. Latshaw and Robert F. Thompson, of the United States Soil
Conservation Service, entitled "Water Table Study for Selected Soils in
Montgomery County, Pennsylvania." 4

On Figure 37, one might place the

"maximum water table" at 9 inches below the surface, but not at l inch.
On Figures 18 and 25, one would be hard put to put the "maximum water
table" at any depth greater than 40 inches (the depth of the test hole).
On Figures 12 and 13, one would probably put the "maximum water table"
at the surface.
On the other hand, the testimony of the department's expert.
John Zwalinski, was to the effect that any substantial period of inundation
would produce some reduction of iron compounds in the soiL which would
then leach out of more solid structures in the soil and collect in
cracks-drainage channels-because reduced iron compounds are more
soluble in water. There the iron would tend to be oxidized when the
"water table" receded and air replaced the water. This would tend to
produce some mottling even if the "water table" reached that point only
once every 10, 20 or 50 years.
His testimony also was to the effect that longer and more frequent
periods of inundation tend to produce more severe mottling-in terms of
contract, area of soil profile covered by mottling, and size of mottles-even
to the point of gleying. 5 A "water table" is defined most simply, in
4.
Admitted into evidence as adopted by the department's expert soil scientist. :.md a work
which (as the writer has studied the field) is one of the leading works in the area of relating soil
descriptions, especially as those descriptions relate to mottling, t; empirically determined water -table
levels.
5. The extreme of mottling, where the entire profile appears as a large mottle. More exactly
defined in Supplement to the United States Department of Agriculture, Soil Conservation Service,
Agriculture Handbook No. 18, Soil Survey Manual. 181-182 (1962).
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laymen's terms as an area, in soil or rock, saturated by water, under
conditions such that it is not flowing. The latter characteristic is obviously
a relative one; it may mean only "no measurable flow." The writer has
stood on top of sand dunes when it was raining so hard that water pooled
in small depressions and ran off the-surface instead of filtering through
the sand. Yet within a minute or so of when it stopped raining, the "pools"
had disappeared, and the "zone of saturation" would have been far below
the surface. On the other hand, one may refer to a "perched seasonal
water table" when a zone of saturation is created over a fragipan or other
relatively impervious layer for periods as short as several weeks per year.
One might conclude that the latter condition was meant to be
included within the meaning of "maximum water table" in § 73.11 (c). I
doubt that anyone would conclude that the former condition, the sand
dune example, was intended to be within the prohibition of § 73.11 (c).
Nevertheless, both would prevent the proper functioning of a septic tank
sewage system for as long as the "soil" was saturated. 6 If one month
per year would be objectionable as within the prohibition of § 73.11 (c),
what about one month every l 0 years. or every 20, or every 50? At some
point, one would have to conclude that the regulations were not intended
to preclude that particular degree of risk of on-lot sewage system
malfunction-at least not through the restrictions contained in §73.ll(c)
of the regulations. That frequency, we take it, must be defined in terms
of the risk-on a time basis-of malfunction.
Since the degree-or severity-of mottling is some indication of
the frequency and duration of saturation, one would expect that the tables
in Exhibit D-3 could be correlated with soil descriptions in the Montgomery
County Soil Survey (United States Department of Agriculture, Soil
Conservation Service, 196 ), to get some idea of what degree of mottling
would indicate a frequency and duration of "maximum water table" covered
by §73.ll(c) of the regulations. Such a comparison has not been made,
with any thoroughness. A rather non-thorough examination by the writer 7
(who, in connection with this and other cases, has attempted to study soil
science enough to make an independent judgment as to which expert is
6. For this example, it is assumed that high water table is the only problem, even though,
with the extremes compared, that would probably not be so in fact.
7.

The parties waived the filing of briefs and requested fmdings of fact.
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right in cases before this board) indicates that if mottles are not at least
distinct and common, as well as (with less certainty) coarse, 8 then the water
table probably becomes "maximum" too infrequently to come within the
prohibition of the regulations.
Applying these conclusions to the facts of this case, we conclude
that the maximum water table provisions of § 73.11 (c) are clearly violated
with respect to the Leroy Brendlinger lot, the Joseph Madaras lot, and
the pit first investigated by the department on the· Brian Brendlinger lot,
and marginally violated with respect to the second pit (furthest from the
road) on the Brian Brendlinger lot.
With respect to the Leroy Brendlinger lot, there were some dark
gray, crystalline, basaltic rocks in evidence at the view, at around 5 feet,
that could conceivably, under some circumstances, have produced grayish
mottles in a soil otherwise apparently derived from an iron-rich red shale,
indicating probably a lithochromic discontinuity. The hue and value 9 of
those grayer rocks. differed significantly from the gray mottles present in
the soil, and no one suggested that the mottles .might be derived from an
incomplete breakdown of these rocks.
Peter Lukens, the expert for the appellants, suggested that the
mottling in, especially, the Leroy Brendlinger and Brian Brendlinger lots,
might be caused by leaching of iron from higher levels to lower levels in
the soil, with later oxidation as possibly percolating water levels receded.
This is an ingenious theory but, as we said in Commonwealth v. Trujillo.
supra, if it is to be substituted for the plausible theory of the department
the burden of proof is on the appellant to show that this theory is operative
in this case. We might add that we are not sure that the operative facts
of the appellant's theory are significantly different from those of the
department's theory. In both cases, some period(s) of water saturation
of the soil, alternation with aeration, is required to produce the contrasting
grayer and redder mottles.
In the Brian Brendlinger case, some question was raised whether
8.

See footnote 1, supra, for detinitions.

9. "Hue" refers to the redness-brownness-yellowness of the sample, "value" to its lightness
or darkness. See United States Department of Agriculture, Soil Conservation Service, Soil Survey
Manual, Agriculture Handbook No. 18, pp. 194-203 (1951) for more precise defmitions.
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the prohibition on rock formations within 4 feet of the bottom of the
excavation (6 feet of the surface) was violated. This raises the question
of the definition of "rock formation" in § 73.11 (c), already dealt with in
Commonwealth vs. Elmer Reed, EHB Docket No. 73-076-W (issued
January 21, 1974). Significantly, the "departmental" interpretation of that
phrase testified to in these cases was 60% or greater rock fragments,
compared with some testimony in that Elmer Reed said that the proper
interpretation was 50% or greater rock fragments. 1
Further, the
department's expert testified that "in soil science" the term would be
defined as 90% or more rock or coarse rock fragments, with less than 5%
fines. The latter, apparently technical defmition seems within the limits
of what the writer thought, both in my dissent in Elmer Reed. and here,
would be a reasonable administrative interpretation. The proposition that
11
soil with 60% rock fragment constitutes a "rock formation does not seem
reasonable to the writer, although it would seem to be settled by the
majority opinion in Elmer Reed that 73% rock fragments, at least,
constitutes a "rock formation" . 11 Since the department, here, does not
argue that less than 60% rock fragments constitutes a "rock formation".
and since. we have concluded that there are only 50% rock formations in
the soil, we are in agreement that there is a rock formation problem in
this case.
The principal basis for denial in these cases was that the maximum
elevation of the groundwater table was higher than 6 feet below the surface
of the ground, in all three lots. The "rock formation" problem seemed
to come up as an afterthought, at the hearing, although mention was made
of it in the denial letters.
Considerable time was spent at the hearings arguing whether the
department has considered all possible on-lot systems-including ""ordinary 11
septic tank systems, aerobic systems, aerobic systems with seepage beds
or sand filters instead of the more usual tile absorption fields, and others-or

°

10.
There was testimony, here, that the proper measure is the proportion oi the area on
the soil profile that is occupied by rock. If the regulations are ever amended to define ''rock
formation", the question of what is being measured should also be clarified.
11.
Specifically, in the case, based upon the view it is concluded that the proportion of rock
in the soil at the pit examined on August 29, 1973, is around 50% as testified by the expert
for the appellants, rather that 60-70% as testified by the expert for the department. (Admittedly,
no one made any painstaking or detailed measurements, but in selecting between about 1/2 and
about 2/3, on a visual basis, about 1/2 seemed more accurate.)
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had merely considered, or was correct in considering the application as being
for "ordinary" septic tank systems with tile absorption fields.
The department's attorney asserted initially that, since the
applications did not specify the particular system being proposed, the
department considered it as being for the simplest possible system-septic
tank with tile absorption field. The department's witnesses, on the other
hand, asserted on several occasions that their denial (or recommendation
for denial) went to both ordinary septic tank systems and aerobic systems. 1 2
Glenn K. Stinson, the Sewage Facilities Coordinator who signed the denial
letters, testified that he had concluded that the Leroy Brendlinger property
was not suitable for a septic tank sewage system or aerobic system, but
that consideration of a sand filter was beyond his jurisdiction, since, in
his view, there would be a surface discharge, and the decision would have
to be referred to the water quality branch of the department.
From the law and the regulations, however, we can draw certain
conclusions. First, § 73. I 1(c) is part of a section of the regulations labeled
"General Requirements," which by that designation and by the organization
of Chapter 73, appears intended to apply to all systems covered by
Chapter 73. Specifically, it applies to both "ordinary" septic tank systems
and aerobic systems. In light of the extreme differences in the functioning
of the various components of these two types of systems it seems
questionable to apply identical standards to the disposal fields for both
of them. This case does not present, however, a set of facts where we
could say that the decision of the Environmental Quality Board to treat
them identically was so unreasonable as to amount to an abuse of that
board's legislative discretion. See 1 Davis, Administrative Law Treatise
314-324 (1958).
Brian Brendlinger's lot comes closest; with respect to that lot we
would conclude, based on the record, that an aerobic system with an
extended absorption field would probably outperform many approved
"ordinary" septic tank systems. Nevertheless, we cannot say that the
12. The operation and functioning of the various systems is described in Exhibit A-6, The
Pennsylvania State University College of Agriculture Special Circular 92, Home Sewage Disposal
Methods and Techniques, distributed by the Department of Envirorunental Resources.
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Environmental Quality Board was unreasonable in applying the legislative
standard of §73.ll(c) to cases encompassing all of the situations of these
appeals.
Sand filters present a different problem. By the department's
testimony, as well as by the assertions of its attorney, these were not
As already noted, Glenn K. Stinson, Sewage Facilities
considered.
Coordinator, testified that he would consider that a sand filter system, as
described in Exhibit A-6, would result in a surface discharge, and would
have to be approved by the water quality branch of the department.
Furthermore, the regulations, § 73.75(a) (1 ), seem to contemplate that sand
filters will be used when the soil is not suitable. No standards are given;
the criteria for approval presumably relate to the department's assessment
of the effectiveness of the particular treatment system proposed. That is
an assessment that depends on expertise in sewage treatment methods, not
soil science.
It should be noted that no witness fully qualified himself to testify
regarding the technicalities of sewage treatment as it might relate to such
matters as the specific effect of particular maximum water table levels.
specific compositions of rock, etc., on treatment efficiency.
Peter
Schneider, whose business it is to design such systems. perhaps came closest:
but he did not testify regarding the relationships between the soil variables
and treatment variables.
Here, although it is our judgment that the water table conditions
on all three lots would permit effective sand filter systems to operate, no
specific systems have· been proposed.
We therefore remand to the
department to consider, and decide within 60 days of the time specific
plans are submitted by appellants, whether such systems will function as
required by law.
While the department's arguments that it can consider only those
systems which are submitted to it for approval, and that it cannot undertake
to become design engineers for applicants, may be well taken, the
department must be criticized for its communication failures in these cases.
By distributing Special Circular 92 (Exhibit A-6), the department may well
give the impression-as it did in these cases-that an application, when
submitted, is a request for approval of any system described therein that
will work. An applicant might well believe that if more detail is needed,
the department will ask for it. Certainly the application form does not
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help to clarify this.
Furthermore, this is not the first case where an applicant has
appealed to the board the denial of an application for a septic tank system
permit, and we have come away with a general impression that a sand filter.
or other more complicated system, would work. An application for such
a system may in such cases then be submitted and, if denied by the
department, a second round of hearin¥s must be held. It would seem,
just as a matter of economizing on this board's rime and the time of
departmental attorneys and witnesses, as well as on the legal costs of private
litigants before the board, that this kind of procedure is wasteful, regardless
of the outcome of the second set of hearings. Surely it would save everyone
both time and money if a tentative judgment could be made initially
whether, e.g., a sand filter system would work in a particular case. If
the reason that it is not now done is because the department is too
compartmentalized, then that compartmentalization must be surmounted.
CONCLUSIONS OF LAW

l.

The board has jurisdiction over the parties and over this

appeal.
-,
The department acted reasonably in denying the applications
of Leroy Brendlinger, Brian Brendlinger, and Joseph Madaras, for on-lot
sewage systems, insofar as those applications were for standard septic tank
systems or aerobic systems, in that the department reasonably concluded
that the high water table provisions of § 73.11 (c) of the regulations were
violated relative to all three lots.
ORDER

AND NOW, this 25th day of March, 1974, it is ordered that the
action of the Department of Environmental Resources in denying the
applications of appellants herein for on-lot sewage systems is affirmed. The
cases are remanded to the department, which shall consider permit
applications showing specific design plans for sand filter or other special
residential sewage systems as they may be submitted to the department
by appellants herein, and shall decide upon such systems within 60 days
of the time they are submitted to the department. The board retains
jurisdiction over the cases to determine any disputes arising on remand .
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CREEL BROTHERS

ADJUDICATION
By ROBERT BROUGHTON, Chairman. March 25, 1974

This case is an appeal from the denial by the Department of
Environmental Resources (department) of an application by Creel Brothers
for a mine drainage permit, application no. 3072SM4, in connection with
proposed strip mining in Clay Township, Butler County, Pennsylvania. The
permit application was denied, not because of any specific violation of the
Standards, or because of technical insufficiencies in the application, but
because the proposed strip mine is located on the watershed of
Muddy Creek, about 1-1/2 - 2 miles upstream from Lake Arthur, in
Moraine State Park. The department contended that any strip mining in
this watershed presented a sufficient risk of acid mine drainage into Lake
Arthur that the potential harm outweighed any possible benefits from strip
mining, and justified denial of the permit.
At the hearing, Creel Brothers were not represented by an
attorney although informed of their right and, given an opportunity, to
do so.
FINDINGS OF FACT

1. Creel Brothers acquired the land which they propose to strip
mine coal from in October of 1971. They own both the surface and the
coal rights. When they acquired it, they planned to strip mine the coal,
then grade the surface for a trailer park. No application(s) for sewage
system permits, grading permits, or building permits have been filed with
any governmental agency in connection with the trailer park plan.
_,
Creel Brothers paid S I 0,000 for the land, 11 mainly for the
11
coal, and expended S5,000 in exploratory drilling and surveying in
connection with their application for a surface mine discharge permit.
3. Creel Brothers filed an application for a mine discharge
permit under The Clean Streams Act, Act of June 22, 1937, P.L. 1989,
as amended 35 P.S. § 691.1, et seq., in connection with their proposed
strip mine on July 19, 1972. This application was denied on February 28,
1973.
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4. The reason for the denial was that the proposed strip mine
is located in the Muddy Creek watershed, upstream from Lake Arthur in
Moraine State Park, and that to allow strip mining in that watershed would
unduly endanger the recreational uses of Lake Arthur, and the quality of
its waters. There was no claim by the department that the treatment
methods or mining methods proposed by Creel Brothers were themselves
inadequate to comply with the regulations.
5. Two water samples taken of Muddy Creek, where it crosses
traffic route 8, downstream from the proposed strip mine site and just
upstream from Lake Arthur. on August 1, 1972, :md October 18. 1973,
showed, respectively pH's of 6.3 and 7.5, net alkalinities of 24 and 46
parts per million (ppm of both alkalinity and acidity expressed as chemical
potential equivalent to the same number of milligrams per liter of calcium
carbonate), total iron of 0.3 and 0.48 ppm (total iron, both ferric and
ferrous, expressed as molecular Fe), and 170 and 70 ppm of sulfates.
6.
Samples taken from other places, on the same dates, showed
some unsatisfactory water quality measurements, but the water quality of
Muddy Creek was generally b.etter the second time than the tlrst.
7.
A water sample taken from the spillway of Lake Arthur.
on October 18, 1973, showed a pH of 6.7, net alkalinity of 32 ppm. total
iron of 0.20 ppm, and 80 ppm of sulfates.
8.
Lake Arthur, in Moraine State Park, was opened to the public
on May 17, 1970. It is about a 1-1/2 hour drive north from downtown
Pittsburgh. The park is used for picnicking, swimming, boating, fishing,
nature walks, hiking, and hunting. On a summer weekend day as many
as 30,000 people use the day use area near the park headquarters. On
June 17, 1972, a count was made of 7,659 boaters and 6,60 I fishermen
at Moraine State Park (the fishermen count included those from boats and
from the shores: no breakdown was included in this record).
9.
Lake Arthur is a shallow lake. With a surface elevation
somewhere less than 1,200 feet above mean see level (probably around
1,190 - 95), a United States Geological Survey Base Marker adjacent to
Muddy Creek downstream from the dam shows an elevation of I, I 7 5 feet
above mean sea level. This implies the maximum depth of the lake is
around 20 feet. No facts relative to the area or volume of Lake Arthur
exist on the record. It is clear from the record, however, that Muddy Creek
is the principal water supply for Lake Arthur. Any mine acid drainage
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at all into that (or for that matter any other) tributary to the lake would
pose a serious threat to the water quality, and the recreational, uses of
Lake Arthur.
10.
There is a potential for acid mine drainage emanating from
any strip mining, in areas where there is pyritic material in the coal or
in the overburden. (Pyrites are iron sulfides, the best known form of which,
when it occurs in visible crystals, is commonly known as fools' gold.)
11.
The coal which would be mined by Creel Brothers has the
potential for acid formation. There was no competent evidence relative
to the acid forming potential of the overburden in this particular tract,
although at least one other reclaimed strip site within the Muddy Creek
watershed showed an acid discharge.
12.
Reinspection reports of the Bureau of Water Quality
Management show that about 5% of all surface mines discharge acid mine
water in violation of the regulations of the department at the times
inspections are made. Reinspections are made while the mines are in
operation. They are not usually announced in advance. The 5% figure
may reasonably be taken as an indication that about 5% of all surface mines
in Pennsylvania will be discharging acid mine water at any given time. This
may be taken as the risk of accidental spills from mines in general, given
the department's existing enforcement program and the general standard
of conduct of existing strip mine operators.
13.
The Commonwealth, prior to filling Lake Arthur, attempted
to close off all sources of acid mine drainage in the park itself. The
attempted control of acid mine drainage from old strip mine ,sources
succeeded in reducing total pounds per day of acid mine drainage by 56%.
This represents an average success rate for 461.7 acres, most of which had
never been reclaimed. As was testified to by John C. Kathmann, a geologist
for the department, one would expect the success rate for reclaimed strip
areas to be higher. One would also expect the cost to be lower. The
cost for the Moraine State Park Project varied from a low of S4 70 per
acre to a high of $2,700 per acre.
14.
In the same project, deep mine sealing resulted in reduction
in flows from 146 to 57 gallons per minute, a reduction in net acid flows
from 501 to 160 pounds per day-and an increase (!?) in total iron in
the discharges from 34 to 42 pounds per day.
15.
As far as appears from the record, Clarence Creel, who
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would operate this mine, has a 100% success rate in sealing underground
mine openings created by his stripping operations.
16.
As far as appears from the record. there are no abandoned
deep mines in the seam of coal that would be mined. Clarence Creel.
who has been a strip mine operator in the area since 1934, knew of none.
and the coal seam outcrops on all sides of the hill that would be strip
mined.
17.
Creel Brothers, and Clarence Creel, nave never been cited
for a violation of the laws of Pennsylvania relating to strip mining or mine
acid drainage.
18.
Creel Brothers uses the "block cut" method of strip mining.
In this method one cut is made back into the hill, a block is taken out,
then as each successive block is taken out next to the last one, the
overburden is placed in the one from which the coal has just been removed.
In this method, the amount of coal and deep overburden exposed at any
one time, is held to a minimum.
19.
There has been no general public announcement of the policy
of the department to exclude strip mining from the watershed of
Lake Arthur. This is the first strip mine drainage :1pplic:.1tion on that
watershed.
DISCUSSION

This case raises sharply the question of whether the department
can deny an application for a mine drainage permit, not on the grounds
that the specific technical standards of the regulations are not met, but
rather on the grounds that there is, in any strip mining operation, an undue
risk to some specific downstream use of the waters of the Commonwealth.
Here the specific downstream use is a heavily used recreational
lake in a state park. In another case it might be a water supply or an
especially valuable fishery. In this case the water quality in the lake is
such that almost any measurable diminution in water quality would be
detrimental to some uses of that lake-would be, in legal terms, significant.
The questions before us, then, are: (1) whether the department
can legally deny a permit because of some risk to downstream water uses,
even though the technical quantitative standards of the regulation may be
met; and (2) if so, then what degree of risk, of what harm, will justify
such an action .
. ' ....
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Section 5 of The Clean Streams Law, Act of June 22, 1937, P.L.
1987 as amended. 35 P.S. §691.5, provides as follows:
11

•••
(a) The board and the department. in adopting
rules and regulations, in establishing policy and priorities,
in issuing orders or permits, and in taking any other
action pursuant to this act, shall, in the exercise of sound
judgment and discretion, and for the purpose of
implementing the declaration of policy set forth in
section 4 of this act, consider, where applicable, the
following:

II

(1) Water quality management
control in the watershed as a whole;
11

(2) The present
particular waters;

and

possible

and

future

pollution

uses

of

11

(3) The feasibility of combined or joint treatment
facili ties:
II

(4)

The state of scientific J.nd technological know-

ledge:
11

(5) 1l1e immediate and long-range economic impact
upon the Commonwealth and its citizens." (Emphasis
supplied.)
Section 4, 35 P.S. § 691.4, provides as follows:
11

Clean, upolluted streams are absolutely
essential if Pennsylvania is to attract new manufacturing
industries and to develop Pennsylvania's full share of the
tourist industry:
(1)

11

(2) Clean unpolluted water 1s absolutely essential if
Pennsylvanians are to have J.dequJte out of door
recre::1tional f::1cilities in the decades ahe::1d:
"(3) It is the objective of TI1e Clean Stre::1ms Law not
only to prevent further pollution of the waters of the
Commonwealth, but also to reclaim and restore to a
clean, unpolluted condition every stream in Pennsylvania
that is presently polluted:
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(4) The prevention and elimination of water pollution
is recognized as being directly related to the economic
future of the Commonwealth: and
11

(5) The achievement of the objective herein set forth
requires a comprehensive program of watershed
11
management and control. ...
From these statutory provisions we conclude that the department
not only may, but must, consider. in deciding whether to grant a particular
permit. not only the specific technical requirements of the regulations, but
also the impact of the grant of that permit upon downstream uses of the
waters of the Commonwealth. The board has had before it at least one
other case, Commonwealth v. Myersdale Municipal Authority, EHB Docket
No. 72-339 (issued March 2, 1973), when this same principal was applied
in a case where the protected use was for a municipal water supply. The
Clean Streams Law, in addition to water supply, emphasizes recreational
uses, the impact upon which is at issue in this case.
For our purposes. the fact that the major downstream recreation:1l
uses are associated with a state park. m:1naged as it happens by the
Department of Environmental Resources, is relevant only insofar as the
intensity of recreational use is probably increased thereby. The duty of
the department. under The Clean Streams L:lw, supra. is not to protect
its own property but to protect the interest of the public in the quality
of the waters of the Commonwealth, relative to the uses to which those
waters are put.
We should note in passing that even under common law, the uses
to which downstream waters were put influenced, determinatively, the rights
of mine operators to discharge acid mine drainage. See Pennsylmnia
Railroad Co. v. Sagamore Coal Co., 281 Pa. 433 (1924 ).
The potential impact must be dealt with in a probabilistic way,
in terms of the risk of harm in a particular situation. The reason it must
is because we are dealing with the future-one cannot de:1l with actual.
present impact in the case of a permit application. And one can predict
the future only in terms of probabilities, not certainties.
If should be noted that the argument of the department is based,
not on the one stripping operation being applied for, but the potential
for many strip mine operations being conducted on the watershed draining
into L:lke Arthur. (N.T. pp. 51-52, 80-81) As Merle A. Urey, mme
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inspector and witness for the department put it, (N.T. pp. 51-52):
"A. As I told you before, Mr. Creel, the potential
of your acid drainage depends on the material that is
there to make it. and I don't know what is there to make
it, really, and I .don't suppose any of us knows what is
there to make it, until you start the operation, and my
whole testimony has been I feel that the potential of
a possible accidental cause of an acid mine drainage which
might defy correction does not, as it might have a
detrimental effect on Lake Arthur, does not justify
mining on Lake Arthur. This is a personal-! mean, it
is not a personal feeling, it is really a feeling based on
experience.
"Q. Now, what chances do you figure that there
is of an uncorrected acid water running out?
"A. Mr. Creel, let me answer it this way: The
potential is there.
"Q. That is right.
"A. And your mine alone might not create a great
problem but if you mine on that watershed then
John Jones, who adjoins you, mines on that watershed
clear up to West Sunbury, now you are talking about
an accumulation, not one operation like yours, we are
talking about a dozen operations. TI1is is the whole basis
of my statement that I don't feel that there should be
mmmg on Lake Arthur watershed, because if
Creel Brothers does it, then the Smith Brothers do it,
Jones Brothers do it, it grows and grows and finally you
could have a lost lake.
"
No I don't think a little mining of your 25
acres there would put that lake down to a point of no
return, but accumulation of mining possibly could, and
this is what I don't think justifies the mining on the
watershed."
There was no testimony that indicated, indeed, that strip mining
at this particular site, if it occurred only at this site, posed a serious risk
of acid mine drainage into Lake Arthur. There was testimony that showed
such a potential if strip mining is allowed generally in the watershed.
Part of that potential is from carelessness of the operator.
Ordinarily, we would say that the normal enforcement mechanisms-e.g.
criminal fmes, civil penalties, injunctive relief-provided by The Clean
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Streams Law, supra. should be depended upon to control carelessness. The
legislature obviously did not intend to ban strip mining because of the risk
of accidental discharges-even a risk as high as 5%. If it had so intended,
it would not have provided for a permit system for strip mining, together
with an elaborate system of remedies for violations. Where the harm that
would accrue in the wake of an accident is as serious as here, however,
the ordinary conclusion may not follow. On the other hand, the testimony
was also to the effect that Creel Brothers-Clarence Creel, in particular,
the managing brother-was and is a careful operator. This was, admittedly,
Clarence Creel's testimony, but the proposition seemed to be accepted by
the mine inspector for the area (there were nods of agreement). They
have never been cited for a violation of The Clean Streams Law.
Another part of the potential for mine acid drainage is
pyrites-acid forming materials-in the overburden. Since, by the stripping
process, what were originally consolidated rock layers are broken up and
made more accessible to air and water, more acid will form in the area
immediately following strip mining than would in the case of normal
geological weathering processes, where the amount of new rock exposed
in any given year is relatively small. There was testimony that mine acid
drainage was emanating (or had emanated) from at least one other reclaimed
strip mine in the watershed. No data was available on the acid forming
potential of the overburden in the tract at issue, although it was stated
that generally the acid forming potential becomes greater the closer the
original overburden is located to the coal seam. For this reason, it can
be important to replace the overburden layers in the same order in which
they originally lay-with the deepest layer deepest, and so on.
The issue of estoppel was raised, in that no public announcement
or notice was issued that the department would refuse to issue any mine
drainage permits on the watershed of Lake Arthur, regardless of the merits
of a given application in other respects. This lack of notice led Creel
Brothers to spend money to purchase land and to satisfy the technical
requirements for an application in the belief that this application would
be treated no differently than others they had filed before. They had
never been denied a permit before, and the department's position was that
they would not have been refused this time, had the property they sought
to strip been in a different watershed.
We are not impressed that the estoppel argument is completely
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controlling here, although we have argued in other cases that estoppel does
apply against the department. See Commonwealth v. Conley, EHB Docket
No. 72-440 (issued May 8, 1973); Commonwealth v. Bintner (concurring
opinion) EHB Docket No. 73-154-W (issued December 21, 1973);
Commonwealth v. Bednar & Wolford, EHB Docket No. 73-351-W (issued
January 25, 1974). On the other hand, fairness dictates that, if the
department is going to apply a general principle of denial to an entire
. watershed, that as much notice should be given as possible. Where the
principal potential for harm is from opening up the entire watershed to
strip mining, rather than from permitting this particular strip mine, we may
well scrutinize the first case to which the general policy is applied rather
closely.
We think it is proper, and even legally required, that the
department give weight to particular uses of the waters of the
Commonwealth into which mines will be draining, when deciding whether
to grant or deny a permit. We also think it is proper for the department
to decide that strip mining should not be conducted on the entire watershed
such as this, where the downstream uses of the waters into which a mine
would drain-and their economic value-so dramatically outweigh the
potential public good from strip mining as is the case in this watershed.
On the other hand, where it is· possible to determine what the
risk is in a particular case, this permit cannot be refused solely on the
grounds that the general risk justifies denial of all permits because of the
magnitude of the potential harm to the public relative to that general risk.
Efforts must be made to determine whether the particular risk, in this case,
justifies that refusal.
Accordingly, we are remanding to the department and ordering
that at least one drill sample be taken at the deepest point of the overburden
on this land, and that it be anlayzed to determine its acid producing
poten tia1. 1 If it is determined on analysis by the department, to be low, 2
1. This test should consist· of taking either a representative sample from the tailings drilled
from the test hole, or several samples of rock drilled from different depths in the test hole as
it is being drilled. This sample shall then be dampened, and 500 milligrams of it placed in an
oxygen or even ozone enriched atmosphere for 15 days, or exposed to atmospheric air for 30 days,
then immersed in one liter of distilled water for 2 days at room temperature. The supernatant
water shall then be tested for pH, alkalinity and acidity \in milligrams per liter (mg/L)), and total
iron.
2. From the water_ quality standards for the Slippery Rock Creek Basin, and from an estimate
of the amount of drainage from this tract relative to the total drainage from the Muddy Creek
Watershed, the latter being estimated, comparatively only, from United States Geological Survey
topographic maps, we tentatively suggest that if the above test produces the following results, the
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then a permit should issue, subject to the conditions and special bond
described in the order.
CONCLUSIONS OF LAW

1.

The board has jurisdiction over this case and over the parties

to this case.
:2. The department has the power, and even the duty, to deny
a mine drainage permit to an applicant because even the normal risk that
accompanies all strip mining is an undue risk to particular, especially
valuable, downstream uses of the waters of the Commonwealth.
3. In particular, the department has this power, and duty, where
the downstream uses are recreational.
4. The department may, in fulfilling this duty, legally decide
that no strip mining may safely take place on an entire watershed.
5. When methods for determining whether the risk from a
particular strip mining operation are higher or lower than the general.
"normal" risk from all strip mining, however, then an effort must be made
to determine that "particular risk" in any given case.
ORDER

AND NOW, this :25th day of March, 1974, it is ordered as follows:
The case is remanded to the department. Samples of fresh drill
tailings from at least one test hole shall be taken of the overburden at
its deepest point on the land covered by this application. If, on analysis
by the department, the acid producing potential of the overburden is found
to be low, then a mine drainage permit shall be issued to Creel Brothers,
subject to all of the following conditions: (a) The law and regulations
of the department shall be adhered to in all respects. (b) A block cut
method of strip mining shall be used. (c) l11e overburden shall be replaced
2.

(Continued)

acid. forming potential should be regarded as low: pH, 6 or greater: net acidity 5 ppm or less:
total iron, 2 or less. We are tentative only because the relative tlows may be determined more
accurately than by map estimates, and there may be other factors that we have not taken into
account.
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in the stripped area in its original layering-the top layer shall be on top,
the next layer next down, and so on, with the layer that was originally
on the bottom being replaced at the bottom. (d) As each block cut is
backfilled, a grass and fertilizer mixture shall be placed on the surface.
(e) In order to insure that any acid mine drainage that might occur after
the mining operation is terminated is cured, .Creel Brothers shall post a
bond, in the amount of $1200 per acre to be mined, conditioned such
that if any acid mine drainage in violation of the effluent standards of
the regulations of the department is detectable 3 years after the mining
has ceased, so much of the bond money as is necessaty for that purpose
shall be used to eliminate said acid mine drainage. If the acid forming
potential of the overburden is found to be high then no mine drainage
permit shall issue. The board retains jurisdiction over this case to consider
the decision of the department on remand.

Roche::: Brothers. Inc.
ROCHEZ BROTHERS, INC.
d/b/a LUCERNE COKE COMPANY

Docket No. 73-367-B

ADJUDICATION
By ROBERT BROUGHTON, Chairman, March 25, 1974

This case is an appeal by Rochez Brothers, Inc. d/b/a Lucerne
Coke Company, (Lucerne) from denial by the Department of Environmental
Resources (department) of an application, No. 32-305-003, for a permit
under the Air Pollution Control Act, Act of Januaty 8, 1960, P.L. 2119,
as amended, 35 P.S. §400 1, et seq., and the regulations promulgated
thereunder, to operate 264 beehive coke ovens near the town of
Lucerne Mines in Indiana County. The application was denied on the
grounds that there was no showing that the ovens would operate in
compliance with the regulations promulgated by the Environmental Quality
Board for air pollution sources, specifically § § 123.1, 123.13, 123.41, and
123.31, dealing respectively with fugitive emissions, particulate matter
emissions, visible emissions and odor emissions. The department's letter
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of .denial also stated that the department had received complaints relative
to the operation of the coke ovens.
Hearings were held on November 7 and 30. 1973. Post trial briefs
and requested tindings of fact were filed on January 18 and 2 L 1974,
and a reply brief by the department was submitted on January 28, 1974.
In its appeal and at the hearings Lucerne did not argue or present evidence
tending to show that it could comply with the regulations of the
department, but instead argued that the economic consequences of denying
the permit in this case outweigh the air pollution consequences of granting
it. Lucerne also argues that the requirement of the Air Pollution Control
Act, supra, and the regulations that a facility that is shut down for as
little as one year must apply for a permit and sustain the burden of proof
relative to compliance with the regulations is unfair as applied to this
facility. Rochez avers that other beehive coke ovens, that have operated
continuously, are continuing to operate.
FINDINGS OF FACT

l.
Lucerne Coke Company (subsequent to the filing of the
petition m the instant case which was filed m the name of
Rochez Bros .. Inc., trading and doing business as Lucerne Coke Company,
a new Pennsylvania corporation was organized under the name Lucerne
Coke Company and title to said coke ovens is now vested in Lucerne
Coke Company) is a Pennsylvania corporation and owns a battery of :26.:;
beehive coke ovens in Lucerne Mines, Indiana County, Pennsylvania.
2.
Said beehive coke ovens were in operation continuously from
1952 until August 11, 1971, (with the exception of a period of
approximately one year),
at which time operations were temporarily
I
discontinued because of a lessened demand for coke.
3.
Said beehive coke ovens have been out of operation from
August 11, 1971, to the present time.
4. The 264 beehive coke ovens were built in 1952, and operated
continuously until August 11, 1971, except for a one-year interval.
5.
High volatile coal (21-35% volatile matter) was coked in the
coke ovens until 1967 and, from 1967-1971, low volatile coal (16-20%
volatile matter) was coked. The instant application proposed to coke low
volatile coal.
11

11
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6. All but 53 of the ovens have been renovated and repaired
during the period 1965-1971 by relining the ovens on the inside and
· rebuilding the oven walls on the outside.
7.
Coke ovens may be classified into the recovery or by-product
type and the non-recovery type. The non-recovery type may be further
sub-classified as beehive (the type involved in this appeal) and push ovens
or rectangular ovens.
8. A beehive coke oven is circular, primarily to hold the largest
volume obtainable from a 14-foot diameter oven with a domed top. A
beehive oven is constructed from high-temperature resistant ceramic material
with a charge hole in the top called a trunnell ring. The coke-making
process is basically that of driving off volatile materials contained in the
coal by heating the coal in an oven with controlled oxygen; coke is actually
carbonized coal.
9. The coke ovens involved here are able to produce about 700
to 750 tons a day, and would do if permitted to operate. This amount
of coke is produced from about 1300 tons per day of coal. The ovens
have an average yield of 57%.
10.
The coke ovens are located in a generally rural area,
approximately 4 miles south of the Borough of Indiana, about 1/'2 mile
east of the town of Lucerne Mines, and about 1-1 I 4 miles north of the
Borough of Homer City.
11.
There is a conflict of testimony as to the presence of
complaints from people living in the vicinity during the operation of the
coke ovens.
12.
The prevailing wind direction in the vicinity of the coke
ovens is towards the north. There is a steep hillside rising 100 to 200 feet
immediately to the north of the coke ovens.
13.
Mr. Nicholas Pazuchanics, regional air pollution control
engineer for the department, testified that the vegetation on the steep
hillside that rises immediately to the north of the coke ovens had stunted
and/or dead vegetation which looked similar to the vegetation immediately
downwind from other beehive coke ovens he has seen while with the
department. John E. Stevens, who worked at the Lucerne Coke Ovens
from 19 52 through August of 197 i, who has lived in the area for his entire
life, and who had relatives who owned a farm immediately to the north
of the hillside in question, stated that he was familiar with the hillside
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in question both before and after the operation of the coke ovens, and
that the nature of the vegetation on the hillside did not change when the
ovens operated.
Whether or not we agree with Mr. Pazuchanics'
characterization of the vegetation as "stunted" we cannot, in light of
Mr. Stevens' testimony, conclude that the condition was caused by the coke
oven operation.
14.
The application submitted to the department does not
indicate that the particulate matter generated from the operation of these
ovens will meet departmental standards.
15.
The application submitted to the department indicates no
controls whatsoever will be employed to control the escape of visible
emissions of air contaminants into the outdoor atmosphere resulting from
the operation of these ovens.
16.
The application, as submitted to the department, contains
no information concerning any source test or evaluation taken which would
indicate that the proposed air contamination source would not discharge
any air contamination in excess of that permitted by applicable regulations
of the department.
17.
The application, as submitted to the department, contains
no information indicating that the proposed air contamination source would
be equipped with adequate facilities to monitor emissions of Jir
contaminants to the outdoor atmosphere.
18.
The application, as submitted to the department, contains
no information indicating that the proposed air contamination source would
be equipped with adequate facilities to collect air contaminants generated
by the operation of the ovens.
19.
The application, as submitted to the department, contains
no information that would indicate that the proposed air contamination
source would comply with all requirements promulgated by the
Environmental Protection Agency pursuant to the provisions of The Clean
Air Act, Act of December 31, 1970, 42 U.S.C. 1857 (a) ec seq., 84
Stat. 1713.
20.
The ovens, as presently designed, contain no monitoring
equipment whereby to gauge the extent and gravity of resulting air
pollution.
21.
The emissions from these coke ovens are the minimum
emission possible through the use of the best available technology on beehive
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coke ovens. This is because there is no technology available to control
emissions from beehive coke ovens. Since there is none available, Lucerne
proposes to use none .
.,,
By contractual arrangement, the Jones & Laughlin Steel
Corporation (J&L) has agreed to purchase the total yield of coke from
the operation of these beehive coke ovens, for use in its blast furnaces
at its Pittsburgh and Aliquippa Works.
23.
It takes a little more than half a ton of coke for each ton
of iron produced in a blast furnace. J&L in its own coke ovens in Pittsburgh
and in Aliquippa produce about 8,700 tons of coke a day. Because of
the current coke shortage, J&L is now using fuel oil in partial substitution
for coke; 142,000 gallons of fuel oil amounts to about 825 tons of coke.
24.
J&L, at its current production rate of 15,500 net tons of
pig iron has a deficit of 1,000 tons of coke a day. The daily coke deficit
is expected, given current steel demand, to increase to 1,550 tons of coke
a day because of the impossibility of purchasing adequate supplies of fuel
oil.
25.
J&L for 1974 has been able to purchase about 300,000 tons
of coke on outside markets including foreign markets, leaving a projected
annual deficit of 270,000 tons of coke for 1974. J&L, by the end of
1973, expected to have less than a five day supply of coke in its stockpile.
26.
Foreign coke, even if it was available, is not a satisfactory
source of supply since the deliveries are not dependable and, in view of
the current world-wide fuel oil shortage, there may be none available. The
available foreign coke would probably be used in the J&L Cleveland mill,
because of the plant's availability to water transportation.
27.
At current levels of demand for steel, J&L will have a
significant coke shortage until 1976, when the new battery of coke ovens
in Aliquippa is operational. This coke shortage will, for 1974, be about
278,000 tons of coke. There is no way to decrease the need for coke
except to shut one or more blast furnaces down.
28.
The 278,000 ton deficit is based on the assumption that
J&L will be able to use 43,000 gallons of fuel oil a day in its blast furnaces
and further assumes that J&L will be able to purchase from outside sources
300,000 tons of coke during 1974. If the fuel oil allocation is less or
if foreign embargoes or unavailability of steamships and railroad cars become
greater, then the 278,000 ton coke deficit of J&L for 1974 will be greater.
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J&L has a total payroll in Pittsburgh of about 5,000 and
in Aliquippa of about 10.000. Excluding the University of Pittsburgh, J&L
is the largest employer in the City of Pittsburgh. J&L has four blast furnaces
at Aliquippa and two in Pittsburgh, all now operating. J&L has a customer
demand for all the steel that it can produce, and its backlog of unfilled
orders is continually growing.
J&L's two biggest customers are the
automobile industry and the appliance industries. The total demand on
J&L is 30% in excess of J&L's present production capacity.
30.
A decrease of 700-750 tons per day in J&L's coke supply,
if it cannot be made up from other sources, would mean that J&L would
have to shut down one blast furnace. Taking the proportion of J&L's
total steel production represented by steel produced from that blast
furnace's output, and applying that proportion to J&L's total payroll, that
much of a cut back in output would be equivalent to 350 employes, those
necessary to produce 30,000 tons of hot metal each month. For reasons
explained below, we cannot conclude that any specific number of employees
will be without jobs if the permit in question is not granted.,
31.
No evidence is in the record that would tend to show what
the effects would be on the companies to which J&L supplies steeL or
whether they can find alternative sources or substitutes. (If they can do
the latter, there would be no derived primary employment effects: we
cannot make a finding one way or the other relative to that question.)
No evidence is in the record that would show what the secondary
employment effects would be. A figure commonly used by economists
to gauge secondary employment is the "2-1 /2 times multiplier," meaning
that for every primary production job 1-1/2 "secondary jobs"-teachers,
auto mechanics, lawyers, doctors, merchants, etc., who serve the primary
production employees as well as each other-will be created. This is a
national average figure, and may vary somewhat, locally. Applying it would
mean the total employment effect from 350 jobs that might be destroyed
at J&L would be 875. This secondary effect would be modified. of course.
by alternative employment sources-especially primary production
employment-and by unemployment compensation programs. We do not
know the extent of the impact of either of these factors, especially (and
more significantly) the former. There is no evidence in the record that
would allow us to project the impact of the non-availability of 700-7 50
tons per day of coke to J&L, onto the community in anything more than
a speculative manner.
29.
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32.
The reason for reactivating these coke ovens is that there
is a shortage of coke. In its brief, Rochez argued that we could take judicial
notice of the existence of an energy crisis in the United States: We could
hardly help but notice it. The energy crisis is relevant here, however, only
insofar as it affects the availability of alternative sources o.f blast furnace
fuel-primarily fuel oil. Fuel oil can be used only in partial substitution
for coke. Regardless of how much that part is, the supply of fuel oil
for purpO"ses such as this is very limited. To that extent, the energy crisis
affects this case: but the coke shortage is primarily due to a generally high
present demand for steel. It is tnre that the fuel oil shortage does ;1ppear
to be exacerbating the coke shortage, but there is nothing that has been
brought to our attention, either on the record or by way of judicial notice,
that indicates that the coke shortage is primarily a result of the energy
crisis. We do not see this case as being tied at all tightly to the energy
shortage.
33.
Because of the energy crisis even the economic impact of
the non-availability of 700-750 tons per day of coke on J&L itself becomes
more uncertain than it might otherwise be. If. for example, the demand
for automobiles-especially big automobiles-declines because of the gasoline
shortage, as seems likely, then the demand for steel could also fall. This
effect could easily-and tragically-overwhelm any employment effect due
to the present shortage of coke. Which economic effect will predominate
cannot now be known with certainty.
DISCUSSION

The department, at the hearing, presented extensive testimony
relative to the amount of pollution that might be anticipated from this
facility if allowed to operate. This testimony included a number of
photographs taken in 1971, when these ovens last operated. Lucerne argued
strongly that no violations were proven in 1971, or previously, :md implied
that the department must therefore assume zero emissions until it has
evidence to the contrary.
Applying the evidentiary nrle enunciated in Bart:: Coal Co.
v. Commonwealth, 2 Pa. Commonwealth Ct. 441 (1971 ), North American
Coal v. Commonwealth, 2 Pa. Commonwealth Ct. 469 (1971 ), and United
States Steel Corp. v. Commonwealth. 7 Pa. Commonwealth Ct. 429
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(1973), to this case, we conclude that it would not be proper to conclude
that these beehive coke ovens were in violation of the regulations of the
department in force in !G7l. There was no "scientific" testing, of the
sort contemplated by those c:.1ses. performed. The pictures. by themselves.
prove nothing, except that some visible :.1ir pollution was emanating from
the ovens. As far as getting any quantitative reading, one cannot get a
good Ringelmann equivalent opacity reading from a photograph, without
knowing a great deal more about the conditions under which the picture
was taken than we do.
However, it w:.1s not shown. or even claimed. that these coke ovens
could comply with the regulations now in force (which are more stringent
than the regulation in force in 1971 ). Such a showing is required by
§6.l(b), of the Air Pollution Control Act, supra, 35 P.S. §4006.l(b). The
comment of Commonwealth Ct. in Bortz Coal Co. t'. Commonwealth. 2 Pa.
Commonwealth Ct. :.1t 441 is appropos:
II

There is no doubt in this writer's mind after a review
of the record in this c:..tse th:.1t operation or beehive coke
ovens c:..tnnot pr;J.ctic;J.I!y or !'e:1sib!y meet the minimum
:1ir pollution stJndards set in the rules Jnd regu!Jtions
of the Commission insofar as Jir pollution is concerned.
Unless some unforeseen method for controlling the
emission of particulate matter from these coke ovens is
invented or developed. the beehive coke oven industry
in this State will be forced out of business."
Beehive coke ovens are a source that are known, generally, to
emit more than de minimis quantities of air pollutants. Here, 43% of the
weight of the coal disappears during the coking process. No information
was offered by appellants to show what proportion of this does or does
not go into the atmosphere as air pollution. Even though violations in
1971 were not proved. we think the experience of the department with
beehive coke ovens generally, including these. was sufficient to justify the
department in doubting that Lucerne could comply with the regulations.
at least until and unless proof was presented that compliance could be
achieved. Given these facts, the department had not only a right, but a
duty, to ask Lucerne to prove it will not violate the emissions standards
set by the Environmental Quality Board. Similar facilities produce similar
results, both from a production and an air pollution standpoint. If a
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particular permit applicant claims that there is some significant difference
between its operation and other. (lpparently similar operations, then it does
not seem unreasonable to ask that applicant to show what the difference
is, and to show that the difference is sufficient to justify the granting of
an air pollution operating permit.
The only significant difference alleged in this case between
Lucerne's operations and other beehive coke oven operations was the use
of low volatile coal-coal of 16-20% volatile components, compared with
up to 351J volative components in higher volatile coal. While the use of
low volatile coal would d:arly reduce air poilu tion, as compared with the
use of high volatile coal, the department was not convinced that it would
result in compliance with the regulations we agree. If, say 15% of the
1300 tons of coal coked at the Lucerne beehive ovens were released as
air pollutants, that would amount to 218 tons of pollutants per day,
probably most of it as particulate matter. 1 Of the 43% of the weight
of the coal that disappears during the coking process, it is of course
impossible (at least on this record) to determine how much is oxidized
to CO,., and H,., 0. However. the mere fact that the coal th:H is coked
goes into the coke ovens with "only" I 6-20t;"~ of volatile components would
not seem. to justify a conclusion that the standards of the regulations will
be complied with.
We note again that Lucerne did not claim, or attempt to prove,
that compliance with the regulations could be achieved. 2 Failing such proof,
no permit could legally be granted.
We have noted in our findings of fact that there is cont1ict in
the testimony relative to citizen complaints. The existence of citizen
complaints was given as one reason for the department's denial of a permit.
We do not attach a great deal of importance to the noted cont1ict in
testimony, because we do not attach a great deal of importance to the
existence or non-existence of citizen complaints. by themselves. Under the

1.
Under the regulations, condensable volatile material is considered particulate matter. This
is a result of definition of particulate matter, H 21.1, and the testing procedures specified in §§139.4
and 139.12 of the regulations.

2. With the possible exception of compliance with odor emission regulation. § 123.31. with
respect to which an admission was elicited from Nicholas Pazuchanics, Regional Air Pollution
Engineer for the department, that he did not detect odors from the facility, beyond the property
line, in his 1971 visits.
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regulations, citizen complaints, by themselves, are not relevant to the grant
or denial of a permit application except as they tend to prove some specific
violation of the regulations. If no other defects were present in a permit
application. the presence of citizen complaints would not justify denying
it-they could make no difference to the department's decision or to our:>.
Lucerne argues that the provision of the regulations, § 127.11.
requiring a permit if an air pollution source is reactivated after having been
inoperative for one year or more is unfair as applied to it, since that
provision places the burden of proof on Lucerne to prove it can comply
with the regulations. Lucerne points out that in the case of a continuing
operation, the department would have to prove non-compliance. We must
note that the Air Pollution Control Act, supra, 35 P.S. § 4006.1, also
specifies the one year period complained of. That section provides in
relevant part as follows:
(a) On or after July 1, 1972, no person shall
constmct, assemble. install or modify any stationary air
contamination source, or install thereon any air pollution
control equipment or device or .reactivate any air
contamination source after said source has been out of
operation or production for a period of one year or more
unless such person has applied to and received from the
department written approval so to do:
Provided.
however, that no such written approval shall be necessary
with respect to normal routine maintenance operations,
nor to any such source, equipment or device used solely
for the supplying of heat or hot water to one stmcture
intended as a one-family or two-family dwelling, or with
respect to any other class of units as the board, by mle
or regulation, may exempt from the requirements of this
section. All applications for approval shall be made in
writing and shall be on such forms and contain such
information as the department shall prescribe and shall
have appended thereto detailed plans and specifications
related to the proposed installation.
(b) ... No permit shall be issued to any applicant
unless it appears that, with respect to the source, the
requirements of subsection (a) of this section have been
met and that there has been performed upon such source
a test operation or evaluation which shall satisfy the
department that the air contamination source will not
discharge into the outdoor atmosphere any air
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contaminants at a rate in excess of that permitted by
applicable regulation of the board, and which will not
cause air pollution.
Clearly, the Environmental Quality Board and the department were not
acting outside their respective legislative authorizations in requiring a permit
of a plant that was being reactivated after a period of more than one year.
The only way to conclusively prove non-compliance in this case,
of course, would be to permit the facility to operate. If the facility did
not comply, proceedings would then have to be brought to compel, in the
Such a procedure seems of
alternative, control or closing down.
questionable rationality. Since Lucerne did not claim that it could comply
and, indeed, admitted in its appeal (and at the hearing) that there are no
presently known methods for controlling emissions from beehive coke ovens,
the outcome of such a proceeding does not seem to be in serious doubt.
C.f. Bortz Coal Co. v. Commonwealth, 7 Pa. Commonwealth Ct. 362
(1973).
Even :1part from that probable outcome, however. the Jrgument
asks us to declare that an act of the legislature, Js well as a regubtion
of the Environmental Quality Board, is invalid as applied to this appellant.
This we could do only if the act were very clearly unconstitutional.
Humphreys v. State Civil Service Commission, 7 Pa. Commonwealth Ct.
566 (1973); Philadelphia v. Depuy, 431 Pa. 276 (1968). 3
In this case, the General Assembly could have required a permit
of all sources. For whatever reason, they chose to require a permit only
from new or altered sources, and defined "new" to include reactivated
sources. Having decided to include reactivated sources, a cut-off point was
needed to determine how long a source must be inactive in order to come
within the definition of a reactivated-new-source Jnd, therefore, to be
required to have :1 permit. One year does not seem to us to be an
unreasonable cut-off point. The fact that one year is short enough to
possibly include, as Lucerne suggested, a shutdown from a fire, explosion,

3. We cite only two recent cases on this point. For a list, several pages long, of Pennsylvania
cases making the same point, see 8 Vale's Pennsylvania Digest, Constitutional Law, Key No. 48
(1 ).
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or protracted labor dispute does not make that period unreasonable. That
was not the case here, and the General Assembly, in providing for the
orderly administration of the air pollution control laws could have. we think.
required a permit even in those cases.
We do not see that legislature's assignment of the burden of proof
to Lucerne in this case constitutes a taking of property without
compensation, or due process of law, as argued by Lucerne, 4 especially
where no substantial effort was made to meet that burden, and no suggestion
was made that it could be met.
We conclude that ~6.1 of the Air Pollution Control Act. supra.
is constitutional as applied to Lucerne.
We believe this case is largely controlled by the principles laid
down in Commonwealth v. Bortz Coal Co., 2 Pa. Commonwealth Ct., 441
(1971) (Bortz I), and Commonwealth v. Bortz Coal Co., 7 Pa.
Commonwealth Ct. 362 (1973) (Bortz II). Evidence relative to the economic
effects of issuing or not issuing this permit was received, and findings of
fact based on that t~stimony have been made. Applying the principles
set forth in Borr:: I and Bort:: II strictly, that evidence. :1t1d those findings
of fact are irrelevant. That case dealt with an .abatement order. .\n
abatement order is a specific enforcement action and. like any enforcem~nt
action. discretion is unavoidably intrinsic with respect to whether. :.lt1d when.
to bring it. The exercise of that discretion must take into account all
the factors required by the Air Pollution Control Act to be considered
in connection with the application of the act.
An abatement order
ordinarily requires certain action(s) by a certain time. In that context,
and in consideration of the purposes of the Air Pollution Control Act, supra,
it seems clear that economic impact must be taken into account in deciding
what the certain time shall be.

4.
We do not think the zoning cases dealing with nonconforming uses. cited by appellant.
specitically In re Associated Contractors, 391 Pa. 347 (L958). Jre relevant. TI1ere, it is a great
deal more than the burden of proof that changes. On an abandonment of a nonconforming use.
all right to use a property in the manner in question disappears; no o.mount of proof of any sort
will restore the right to so use it. In that context, the conditions that will constitute :J.bandonment
become supremely important. Here, it is only the burden of proof that change-we say "only",
because, again, there is no suggestion either that the burden could be met, or that these beehive
coke ovens could meet the emission standards of the regulations, if permitted.
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This case deals with a permit application. TI1e law-especially § 6.1
of the Air P9llution Control Act. quoted supra.-and the regulations do
not contemplate that the departmem. or the Environmental Hearing Board
in reviewing the decision of the department. must or should con.sider the
economic impact of granting or denying a particular application for a permit
under the Air Pollution Control Act. No discretion is given the department.
The decision is only whether the application in question meets the
requirements of the regulations-in particular. whether the department is
convinced by substantial evidence that the permitted facility will comply
with the emission :;tandards set forth in the regulations. No discretion is
given, as it is implicitly with respect to any abatement order, to decide
that the facility is "important" enough-for economic or other reasons-to
justify permitting it to operate despite the fact that there is no showing
that the standards of the regulations will be met.
It is true enough that this application is for two years only, and
it might be argued that economic impact should be considered and balanced
against the amount of time for which this permit would be operative. If
this were done we would still not be convinced that a permit should have
been granted. The evidence relative to the economic impact is inconclusive.
primarily because the economic argument seems based on the assumption
that to produce anything is better than not to produce that thing-the "zero
point" used to measure the economic alternative to some production, and
some employment, is assumed to be no production, and no employment.
at all.

To the extent that the alternative to producing this coke, and this

steel, is to produce something else, then the job impact of not producing
this coke is lessened.

We do not know what the alternative is, here, and

therefore are not justified in concluding that 350 jobs will be totally
eliminated for 2 years because of the denial of this permit.

As further

noted in the findings of fact, the total economic impact is extremely
uncertain, here.
Furthermore, we note that there is almost no evidence on the
record relative to the amount of air pollution that would be emitted by
this plant, as that amount of pollution would affect people. We suspect,
as noted above, that the raw quantity of pollution would be substantial.
We know that most of it would go northward and be blocked by a hillside,
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100 to 200 feet high. What would happen to it from there we do not
know. It would not just disappear. The law of conservation of matter
precludes that. Whether it would go over the hill, or around it to the
west (toward the town of Lucerne Mines), or to the east, we do not know.
Nor do we know how much diffusion, or settling out, would occur in the
process of its going somewhere.
If we are going to weigh an apparently quantified-albeit very
uncertain-economic impact against an adverse environmental impact, we
should know something more about that environmental impact. All we
have really been told by Lucerne is ( 1) that it is less severe than if high
volatile coal were used, :1nd (:2) that there is no practicable way to reduce
it. 5
But as the law stands, even if all this were on record, the decision
has been made by the legislature: Unless there is a showing that the facility
can meet the emissions standards set forth in the regulations, no permit
may be issued. Economic impact, or the balancing of economic impact
against environmental degradation, is now by law irrelevant to the
department's decision whether to issue a permit.
The fact that the economic imp:h.:t miglzr hJve reJsonably justified
granting a permit in the fact of the Jdverse environmental impact in this
case-or that the adverse environmental impact might justify denying a
permit in the fact of the economic impact-if the statute :md regulations
allowed or required consideration of economic impact, is irrelevant. The
. statute and regulations do not require, or even allow, the department to
consider economic impact. 6
5.
We should note, also, that if economic impact were required to be taken into account
in deciding to grant a permit, reasonable people could probably differ on the outcome. We arc
not convinced that it would have been unreasonable, if economic impact had been (and could have
been) legally considered, for the department to have decided that the adverse economic impact
of denying the permit outweighed the adverse environmental impact of ~ranting it. even though
we have not come to this conclusion ourselves. n1is conclusion must be hypnthcticd. "l c·Dursc.
since by admission. and by assertion in ar!!Umcnt. the department did not consider cc"nomic impact.
6.
[t '.hou!d be noted that ~~
.. : C'can Streams Llw. ,\ct ,,f hme 22. 1937. P.L. IllS7 .
.. s .! · ::-:ded. -'~ ;·. · .• ~691.5, ~·onr:ur:;
.. :>ecifically requiring the department to take all
tht: f!Urposes in ::,.,, act into consiacrauon " .. ~u t.lking any action, including isouing permits. As
limited by other provisions of that act. and by the regulations. the .:xtcnt uf the department's
residual discretion even under such a statutory provision may be questioned. The Air Pollution
Control Act. however. contains no such provision.
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Lucerne argues that the regulations, to the extent they compel
this result, are invalid since they do not consider the economic impact of
this result. as required by § 2 of the Air Pollution Control Act. supra.
35 P.S. §4002. We note this argument requests us to declare invalid a
regulation of the Environmental Quality Board, on the grounds of cont1ict
with statutory authority. We cannot do this except in the clearest possible
case.
Here, we need only note that there is no evidence that the
Environmental Quality Board did not take the development, attraction
and expansion of industry, commerce and agriculture into account.
Particular emissions standards, while set (pursuant to the federal Clean Air
Act, 42 U.S.C. § § 1857, et seq.,) primarily in order to achieve primary
ambient air quality standards, (as defined in The Clean Air Act, supra),
may have considered the economic impact, as distributed amoung various
industries, of meeting those standards. There is certainly no showing on
the record that the Environmental Quality Board did not consider these
factors, and in the absence of a clear showing, we cannot assume it did
not.
Furthermore, the fact that the particular regulations in question
may have a relatively severe economic impact with respect to this particular
permit applicant (and perhaps J & L) does not mean that the regulations
in general, or even these particular regulations, have a negative impact on
the economy as a whole. Clean air may be as important to the economy
as 700-750 tons per day of coke. We would not be justified in concluding,
certainly not on this record, that the Environmental Quality Board did not
consider all these factors.
11

11

CONCLUSIONS OF LAW

l.

The board has jurisdiction over this case and over the parties

before it.
For the reasons stated above, the department was legally
2.
justified in denying Air Pollution Permit Application Number 32-305-003,
filed by Lucerne for the reactivation of Lucerne's beehive coke ovens near
the town of Lucerne Mines in Indiana County, Pennsylvania.
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ORDER

AND NOW, this 25th day of March. 1974, the action of the
Department of Environmental Resources in denying A.ir Pollution Permit
Number 32-305-003, filed by Rochez Brothers, Inc. d/bia Lucerne Coke
Company, is affirmed,. and the above captioned appeal is dismissed.
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TOWNSHIP OF FRANKLIN,
FRANKLIN TOWNSHIP MUNICIPAL
SANITARY AUTHORITY,
PENN TOWNSHIP SEW AGE AUTHORITY,
SALEM TOWNSHIP

Docket No. n-246-B
Docket No. 72-214-B
Docket No. 72-214-B
Docket No. 72-247-B
Docket No. 72-237-B

OPINION AND ORDER SUR MOTIONS TO DISMISS
ORDERS AND/OR TO SUSTAIN APPEALS
by THE BOARD. April 1. 1974

:7, 1972, the Commonwealth of Pennsylvania.
Department of Environmental Resources ( DER) issued an order to each
of the following municipal entities:
Penn Township Sewage Authority (Penn S.A.)
Salem Township (Salem)
Franklin Township (Franklin)
Franklin Township Municipal Sanitary Authority
(Franklin
M.S.A.)
Delmont Borough (Delmont)
On

April

A discussion of the nature of these orders at the outset is crucial
to a resolution, by this board, of the matters before us. to-wit. motions
to dismiss these orders, or, in the alternative, to sustain the appeals which
each municipality filed therefrom.
The Orders to PENN S.A. and to SALEM

The orders to Penn S.A. and to Salem were identical. DER first
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made a general finding that the discharge of untreated or partially treated
sewage is prohibited by sections 201 and 202 of The Clean Streams Law,
Act of June 22. 1937, P.L. 1987, as amended, 35 P.S. §691.201 and
35 P.S. § 691.202. DER then made a specific finding that prevention of
pollution and public health nuisances in a manner consistent with sections
4, 5 and 203 of The Clean Streams Law, supra, 35 P.S. § 691.4, 35 P.S.
§691.5 and 35 P.S. §691.203, and with section 91.31 of Chapter 91 of
Title 25, Rules and Regulations, Department of Environmental Resources,
General Provisions requires that Penn S.A. and Salem join with each other
and with Delmont, Franklin and Franklin M.S.A. to prepare a comprehensive
abatement program which includes and conforms with a comprehensive plan
of water quality management and pollution control in Beaver Run and
Turtle Creek Watersheds and provides for economical collection and
treatment of wastes to meet both present and future needs.
DER then directed Penn S.A. and Salem to negotiate, develop
and execute, with each other and with Delmont, Franklin and Franklin
M.S.A., such agreements and other documents as are necessary to implement
the preparation of such a comprehensive abatement program as was
described above, within ninety days of the date of these orders and to
submit such a comprehensive abatement program, acceptable to DER. within
one hundred eighty days from the date of these orders.
The Orders to FRANKLIN and FRANKLIN M.S.A.

The orders to Franklin and Franklin M.S.A. were also identical.
In these orders, DER made a finding that Delmont was discharging and
permitting to be discharged untreated and inadequately treated sewage into
the waters of the Commonwealth in violation of The Clean Streams Law,
supra, which has resulted in pollution and other health nuisances in
Delmont. DER also found that in order to abate said pollution and public
health nuisances in a manner consistent with sections 4, 5 and 203 of The
Clean Streams Law, supra, Delmont was required to construct and operate
facilities as approved by existing sewage facilities permit no. 6570435 and
Delmont was required to construct and operate facilities to collect any
sewage flows in excess of the capacity as approved by permit no. 6570435
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and convey such sewage to the facilities of Franklin M.S.A. for conveyance
and treatment.
DER then directed Franklin and Franklin M.S.A. to negotiate,
develop and execute. with each other and with Delmont. such agreements
and Jocuments as are necessary to implement the construction and
operation of the facilities which DER, in its findings set forth above, found
to be required. These agreements and documents were to be executed
within ninety days ot' the date of the orders, and the connection to facilities
of Franklin M.S.A. was to be completed before November 1975.
Although DER maue no findings in its orders to Franklin and
Franklin M.S.A. with regard to the need for a comprehensive abatement
program, DER did direct Franklin and Franklin M.S.A., to negotiate,
develop and execute. with each other and with Delmont, Penn S.A. and
Salem, such a comprehensive abatement program acceptable to DER which
includes and conforms with a comprehensive plan of water quality
management and pollution control in Beaver Run and Turtle Creek
Watersheds and provides for economical collection and treatment of wastes
to meet both present :md future needs. The time limits for such a
comprehensive plan were identical to those imposeJ upon Penn S.A. and
Salem.
The Order to DELMONT

DER also took action against Delmont on April 27, 1972, but
that action was different from that which was taken against the other four
municipal entities.
DER sent a letter to Delmont in which it was declared that a
previous order which it had issued to Delmont was withdrawn. This order,
dated May 20, 1971, had directed Delmont to negotiate with Franklin
M.S.A. in order that sewage treatment facilities. which Delmont had earlier
been authorized to construct and operate by virtue of Sanitary Water Board
permint no. 6570435, could be abandoned and in order that sewage,
previously conveyed to and treated in said facilities which would be
abandoned, could be conveyed and treated in facilities owned and operated
by Franklin M.S.A. and authorized by Sanitary Water Board permit no.
468Sl 07. Delmont had also been directed to negotiate with other
municipalities, authorities and agencies and, within twelve months of
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May 20, 1971, to enter into an agreement with such entities to develop
a regional wastewater management system in the Upper Turtle Creek and
Beaver Run Watersheds. DER indicated that the reason for the withdrawal
of this earlier order was that it was not consistent with section 91.31, supra.
Each municipal entity appealed the April 27, 1972 order which
DER issued to it.
At the same time that DER took its administrative action against
Dehnont, DER t1led an action in equity against Delmont in the
Commonwealth Court of Pennsylvania.
In its complaint, docketed at No. 401 C. D. 1972, DER alleged
that Delmont was permitting untreated sewage discharges to the waters of
the Commonwealth, that Delmont was not complying with a June 20, 1970
pollution abatement order, and that Delmont had not complied with the
said May 20, 1971 order.
DER requested that the Commonwealth Court order Delmont to
begin construction of the sewage treatment facilities authorized by permit
no. 6570435 no later than December 31, 1972, to complete construction
of those facilities within four months of the date when construction began.
to negotiate and agree with Franklin and Franklin ~vl.S.A., to discharge
sewage t1ows in excess of capacity of the facilities covered by permit no.
6570435 to facilities owned by Franklin M.S.A., to take all steps necessary
to complete this excess sewage conveyance program within a time certain
and, finally to negotiate and enter into agreements with Franklin M.S.A.,
Franklin, Penn Township and Salem to plan, design, finance, construct and
operate sewage facilities to properly collect, convey and treat sewage and
other waste waters to provide for abatement and prevention of pollution
and public health nuisances m the Turtle Creek and Beaver Run
Watersheds.
Although Delmont was not represented at this pre-hearing
conference, it became readily apparent that procedural and. indeed.
jurisdictional problems existed.
Delmont had not received an order from DER ro {Jarticipate wirlz
the other municipal entities in the development of a comprelzensil•e
abatement program for the Beaver Run and Turtle Creek Watersheds.
Delmont had not received an order from DER to construct and operate
the facilities authorized by permit no. 65 70435 and to convey excess sewage
to facilities owned by Franklin M.S.A. and authorized b.v permit no.
468Sl07
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These directions to Delmont had been included in the complaint
m equity which DER tiled :1gainst Delmont, but that Jction had never
proceeded to a decision on merits.
Following the pre-hearing conference. we scheduled :1 he:1ring on
the merits of the various :.1ppe:1ls for August 27. 1973.
On August 9. 1973, DER auempced to cure the procedural and
jurisdictional problems as to Delmont by issuing an order to Delmont.
In this order, DER stated that the action in equity :1gainst
Delmont h:1d been continued generally, that in order for this board to
:.1dequ:Hcly consider these :.1ppe:1is. Delmont's legal position had to be
identical to the legal positions of the other entities. that Delmont WJS
discharging untreated sewage to the waters of the Commonwe:1lth in
violation of The Clean Streams Law, supra, and that it was necessary for
Delmont to join with Franklin, Franklin M.S.A., Penn S.A. and Salem in
:1 comprehensive sewage abatement program in the Beaver Run and
T··~tle Creek Watersheds.
Delmont. together with all other :1ppell::lnts. :1ppeared Jt the
hearing on these matters which w:1s held before He:1ring Ex:1miner
Louis R. Salamon. Esquire. on August 27. 28 and 29. 1973.
We h:1ve already stated that Delmont lwd :.1ppealed the Jction
of DER with reg:1rd to the withdr:1wal of the !vby 20. 1971 order. At
the outset of the he:1ring it w:1s stipulated (N.T. l 0) th:1t Delmont. by
its participation at the hearing, did not have to file a formal :1ppe:1l to
the DER order to Delmont of August 9, 1973.
We note, initially, that Delmont correctly Jsserted at the hearing
that DER omitted, from both orders issued to Delmont. a mandate that
Delmont had to operate the facilities authorized by permit no. 6570435
and that Delmont had to implement the conveyance of excess sewage to
facilities owned by Franklin \tl.S.A. and authorized by permit no. 468Sl07.
Therefore, it was stipulated (N.T. 334-336) that this board should suspend
its consideratioi1 of th:.1t portion of the April.:;-::-, 1972 orders to Franklin
and Fr:1nklin M.S.A. which de:1lt with operation of the facilities authorized
by permit no. 6570435 and which dealt with conveyance of ex·::ess sewage
from Delmont to facilities owned by Franklin M.S.A. :1nd :lUthorized by
permit no. 468Sl07.
DER had the burden of proof as to the validity of these orders.
Such proof took the form of testimony JS to the existence of sewage
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pollution from establishments in Delmont to the waters of the
Commonwealth and testimony as t0 the justification for orders to these
five municipalities to negotiate. develop and execute agreements designed
to achieve a comprehensive sewage abatement program in the Beaver Run
and Turtle Creek Watersheds.
DER technical personnel testified that in February, 1970. they
dye tested various establishments in Delmont. They indicated that the results
of these tests proved, positively, that there were direct discharges of sewage
from these establishments to the waters of the Commonwealth.
Furthermore, there was testimony that sewage was visually observed in these
waters in Delmont. It was stated that these waters were sampled and that
the samples were sent to the DER Harrisburg laboratory for chemical
analysis. Finally, there was testimony that other samples were sent to the
DER laboratory in Philadelphia for bacteriological analysis.
DER failed to produce at the hearing the persons who actually
analyzed these samples, and the hearing examiner sustained objections to
the admissibility of the results of these analysis into evidence. The hearing
examiner did. however, give DER leave to produce these persons to testify
before the close of the entire hearing.
DER did not attempt to prove pollution by discharges of sewage
in Franklin, Salem, or in Penn Township. In fact, there was direct testimony
from one of its witnesses that there were no such problems in these
municipalities. (N.T. 158)
The testimony as to the need for these five municipal entities
to enter into a comprehensive sewage abatement program came entirely
from William S. Depner, a sanitary engineer, who is the Chief of Planning
in the Pittsburgh regional office of DER's Bureau of Water Quality
Management.
Mr.

Depner's

testimony, on direct and cross examination.

consumed more than four hundred pages of transcript.
The following summarization of this t~stimony is. we find,
sufficient for us to rule on the motions which are before us.

Mr. Depner found that there was a substantial sewage pollution
problem in Delmont. He found that there was a potential of sewage
pollution in Salem in certain areas which were already developed and in
certain areas wherein further development could occur. He testified that
Franklin and Franklin M. S.A. had to be included in a comprehensive S•_?Wage
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abatement program fro the reason that sewage facilities owned and operated
by these municipal entities might be utilized for conveyance and treatment
of sewage from Delmont or could otherwise bt"come an integr::ll part of
such a comprehensive sewage ab:.1tement program in the Be:.1ver Run ::lnd
T _trtle Creek Watersheds.
_ ~lr. Depner offered very little justification for the inclusion of
Penn S.A. in such a comprehensive program, except to state (N.T. 161)
that it might be desirable for Penn S.A. to be a part of a comprehensive
sewage conveyance and treatment system in these watersheds at the outset.
rather th:.1n to seek entrance :.1t a btcr time.
When \lr. Depner was questioned as to why each of the municipal
ent1ties could not. either presently or in the future, provide for sewage
conveyance :md treatment facilities on an individual basis, he answered that
DER is required by virtue of The Clean Streams Law, supra. and section

91.31, supra, to consider combined and joint facilities wherever possible.
Perhaps the most important aspect of Mr. Depner's testimony is
his discussion of certain sewage ab:.1tement plans :.1nd studies which were
submHted to DER on behalf of some or :..:.ll of the five municipal entities
prior to \pril ::.-c. !9-:-2. and subsequent to that date.
He tirst discussed pl:.tns which \vcrc submitted in Jl)-:' 1 hv
\Vestmoreiand County Pbnning Department. acting on behalf ot Delmont.
Franklin. Penn Township, and S:.1lem. in order to satisfy the requirement.
contained in section 5 of the Pennsylvania Sewage Facilities Act. Act of
January 24.

1966. P.L. 1535.35 P.S. s750.5. that each municipality

submit to DER an officially adopted plan for sewerage systems serving areas
within its jurisdiction.
In these plans it was proposed that sewage collection facilities
should be constructed ami that a sewage treatment pbnt should be huilt
in Salem. to service

:1

portion of Delmont and to service nearly

popul:.1tion in SJkm. It was also proposed that the I"l'maining
gener:tted in Delmont should he l·ollectcd and transmitted. hy

~til

the

~cw~tgc

gr~mty

tlow.

to existing facilities owned and operated hy Fr:mklin \1.S.A. There was
no indication in these plans that any sewage facilities were needed for Penn
Township.
Mr. Depner next mentioned

:1

plan submitted to DER

Southwestern Pennsylvani:.1 Region:.1l Planning Commission.

by the

He was unable
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to discuss its contents other than to state that a sewage treatment plant
was proposed at Beaver Run and that the Franklin M.S.A. sewage treatment
plant was to be utilized.
The next plan mentioned was that which was prepared. on behalf
of Delmont, by H. C. Kneeland Associates. Inc .. consulting engineers: this
plan was submitted to DER on a date subsequent to May 15, 1971. There
were several treatment alternatives set forth in this plan, and it was
concluded that the only feasible method of treating sewage from Delmont
was to convey this sewage to facilities owned and operated by Franklin
M.S.A. or to the existing sewage treatment plants authorized under permit
no. 6570435.
The final plan submitted before April 27, 1972, was received on
April 20. 1972. This plan, or study, was also prepared, on behalf of
Delmont, by H. C. Kneeland Associates, Inc. There were five sewage
treatment alternative proposals set forth in this study. In each of the various
alternative proposals, H. C. Kneeland Associates, Inc. was primarily
concerned with the collection and treatment of sewage originating in
Delmont. Treatment of sewage originating in Salem was discussed in at least
two of the proposals. Conveyance of :.lt least a portion of the tot:1l sew:1ge
discharges from Delmont to Franklin. for treatment in facilities owned :1nd
operated by Franklin M.S.A., was discussed :1t length.
Mr. Depner stated (N.T. 163. 164) that a comprehensive plan
of water quality management and pollution control in Beaver Run :md
Turtle Creek Watersheds is one that would look at all of the :1lternatives
for collection and treating sewage in the watersheds in order to arrive at
a collection and treatment plan which is economically feasible, or which
utilizes the least cost approach, but which takes into account consideration
of proper water quality.
He found that none of the various alternatives set forth in :my
plans and studies which were submitted to DER before April ~7. 1q7~.
constituted such a comprehensive pl:ln. that none of them sJtisfieJ the
requirements set forth in section 91.31, supra, and that for these reasons
it was necessary to issue the orders to the municipal entities here involved.
Mr. Depner testified that in June. 1973, DER reviewed a regional
wastewater management system study prepared by Duncan, Lagnese and
Associates, Inc. on behalf of Delmont. Franklin. Franklin M.S.A .. Penn
Township and Salem.
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In this study, five alternative methods for collection and treatment

of sewage originating in the Beaver Run and Turtle Creek Watersheds were
offered for the consider:J.tion of DER.
~tr. Depner testified that DER was reviewing th.is study btH h:1d
made no definite decision as to whether any of the alternative methods
therein presented were acceptable.
At numerous points during the course of this testimony, Mr.
Depner indicated that the municipal entities, appellants herein, had at least
partially complied with the respective orders issued to them when the
Duncan. Lagnese study was submitted. He st:J.teJ that full compliance could
not be achieveJ until DER adviseJ the municipal entities as to which
alternative, if any, DER would tind to be acceptable.
At the conclusion of Mr. Depner's testimony, each appellant
moved this board to dismiss the order which each received from DER. In
the alternative, each municipality asked this boarc;i to sustain the appeal
which each tiled from said orders. Several contentions were advanced in
support of these motions.
Franklin. Franklin \1.S.A .. Penn and Salem contenJ that the
orders to them are invalid because DER failed to allege Jnd to prove that
violations of The Clean Streams L.1w. supra. were occurring by virtue of
discharges of untreated or inadequately treated sewage to rhe waters of
the Commonwealth from points in Fr:mklin. Penn Township or Salem.
We cannot subscribe to this viewpoint. Although it is clear that
no such pollution problems are occurring in these municipalities, we have
consistently held that DER has the authority, under The Clean Streams
Law, supra, to order a municipality, which itself is not causing water
pollution, to negotiate and enter into agreements with a municipality which
is causing water pollution, 1 in order to abate that pollution and cure the

I.
We must assume. for purposes of these motions, that Delmont is Jischan.:in!! anJ pcnnnting
the discharge of untreated 'cwagc to the waters of the Commonwealth in violation nf n1e Cle:m
Streams Llw. supra. There was testimony that the results of Jyc testing in Delmont proved that
untreated sewage was being discharged to the waters of the Commonwealth. There was testimony
that sewage was visually observed in these waters in Delmont. DER had not completed its proof
as to the results of chemical :md bacteriological analysis made on samples taken of effluent in
Delmont prior to the point when these motions were made.
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resulting violations of The Clean Streams Law, supra.

DER v. City of
Uniontown. E. H. B. Docket No. 72-203 (Issued June 18, 1973): DER
v. Towns/zip of .l!onroe E.H.B. Docket No. 73-177-W (Issued November
26, 1973): DER

1·.

Silver Spring Township, E. H. B. Docket No. 73-20 1-W

(Issued December 19, 1973).
Franklin contends that Franklin and Penn Township are situate
in the Turtle Creek Watershed and the Monongahela River Water Basin,
and that Delmont and Salem are situate in the Beaver Run Watershed and
the Allegheny River Water Basin. 1 Franklin avers that DER has no authority
to order municipal entities situate in different watersheds. and basins to
jointly implement a comprehensive plan of water quality management and
pollution control.
We disagree with this contention. We find nothing in The Clean
Streams Law, supra, or in Chapter 91 of Title '25, of the Rules and
Regulations of DER, supra, which states or implies that DER cannot cross
watershed and basin boundaries in its effort to achieve the objectives of
The Clean Streams Law, supra. to-wit, to preserve and improve the purity
of the waters of the Commonwealth for the protection of public health,
animals and aquatic life, 3 to prevent further pollution of the waters of
the Commonwealth and to restore the waters of the Commonwealth to
a clean, unpolluted condition. 4
Such a contention as is advanced by Franklin could clearly stymie
DER in a situation, such as the present one, where DER has made a
determination that a comprehensive sewage abatement plan, where sewage
generated in one watershed might conceivably need to be treated in facilities
situate in an adjacent watershed, is necessary.

Belin v. Department of Environmental
Resources, 5 Pa.Commonwealth 677, '291 A.2d 553, the Court held, :H
Furthermore,

in

page 55 5 of the A.2d volume, as follows:
2. Tills contention is only partially true. There was umebutted testimony that a portion
of Delmont was situate in the Turtle Creek Watershed and the Monongahela River Water Basin
(N.T. 126).
3.

The Clean Streams Law. supra, Title of Act.

4.

Section 4 of The Clean Streams Law, supra, 35 P.S. §691.4.
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"The Department. under its broad statutory powers,
is permitted to allow for the diversion of waters from
one watershed to another in instances wherein the
diversion causes no injury to neighboring land owners ..... "

All the appellants contend, employing slightly different language,
that these orders· are unreasonable and invalid since it is impossible for
them to fully comply with the mandates contained· therein without further
direction from DER.
There cap no longer be any question that DER has the authority
to require municipalities to jointly negotiate and to jointly enter into
agreements for the construction and operation of sewage collection and
treatment facilities which are part and parcel of a comprehensive plan of
water quality management and pollution control.
Commonwealth of
Pennsylvania v. Derry Township. et al., Pa. Commonwealth Ct. 314 A.2d
874 (No. 673 C. D. 1973, November 21. 1973 ): DER 1'. Township of

:ltonroe. supra: DER 1'. Cir_v of Unirmrown. supra: DER L'. Towns/zip of
.·lrmagh, E.H.B. Docket No. 72-331 (Issued December 28. 1972).
There are. however. limit:1tions on this authority. In DER
v. Towns/zip of .llonroe. supra. we held that in issuing an order to several
municipal entities to enter into an agreement for the joint use of a sewage
treatment plant. it was incumbent upon DER to show that there was a
need for a joint facility and that this was in accord with the best overall
long range planning for the present and future needs of the area.
Another limitation is that D ER, an administrative agency, must
be governed by principles of fundamental fairness in carrying out its powers
and duties. Taylor v. Weinstein, 207 Pa. Superior Ct. 251, 217 A.2d 817
(1966); Bortz Coal Company v. Air Pollution Commission, 2 Pa.
Commonwealth Ct. 441, 279 A.2d 441, 279 A.2d 388, 392 ( 1971 ).
We are not satisfied that DER has been fair and re:1sonable to
these municipal entities. This unfairness appears. not in the purpose for
which these orders were issued. but in the !:lnguage which DER placed
in the orders.
It is not reasonable to order these municipal entities to submit
a comprehensive sewage abatement plan which must be accepted by DER
within a time certain in order for these municipal entities to be in
compliance with such orders, unless DER provides for the suspension of
such time limits, from the date when these entities attempt compliance
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by the submission of a tentative plan, to the date when DER formally
provides the insight and direction to these municipal entities as to whether
that which has been tentatively submitted is acceptable in whole or in part.
In the present matters, we have seen that :1ppellants h:1ve
collectively submitted to DER a lengthy regional management system study,
prepared by Duncan, Lagnese and Associates, Inc. It could very well be
that one of the alternatives contained in this study is acceptable to DER.
However, DER has never informed appellants as to whether this is the case.
At the present stage of this record, we see no reason to dismiss
these orders or to sustain these appeals. We do find that the proper course
of action is to remand these matters to DER for action consistent with
our view that DER must now thoroughly review all plans and studies which
it has received to date and then provide direction to appellants as to what
DER deems to constitute an acceptable comprehensive abatement program
for the Beaver Run and Turtle Creek Watersheds.
When DER makes such a determination, the municipal entities
affected thereby will have the opportunity to litigate the question of
whether the comprehensive :.1batement progr:J.m chosen by DER is re:J.sonabk.
and valid as to e:1ch of them. or possibly whether the rejection of :.1!1
proposed plans is reasonable :.1nd valid.
It would appe:J.r that DER has presented sufficient evidence to
justify the orders to Delmont, Franklin. Franklin Yl.S.A. and Salem from
the standpoint of the present or future needs for joint sewage collection
and treatment facilities and a comprehensive sewage abatement program
for these watersheds.
However, DER has shown little justification for the participation
of Penn in a comprehensive abatement program for these watersheds. We
urge DER to seriously consider. in choosing an acceptable comprehensive
abatement program for these watersheds, whether there is any present or
future need for Penn to be included therein. Such serious considcr:J.tion
is certainly warranted in view of the sig:nific:mt expense which Penn wouid

.

have if it Wt>re required to particip:.tte in such

:1

prO!!f:l~

Finally, we have stated, p. 6. wpra that. "' .:10ugh 0ER h:.ts
ordered both Franklin and Franklin ,\LS.A. to negoti:J.tc. u-:veiop and
execute with each other and with Delmont agreements and other documents
necessary to implement the conveyance of sewage in excess of the capacity
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of the f:1cilities approved under permit no. 6570435 to f:1cilities owned
and operated by Franklin :VI.S.A.

:.1nd JuthorizcJ

under

permit

no.

-1-685107. Delmont hJs never received :1n order to do the s:1me thing.
If DER. in choosing an Jccept:lble comprehensive abatement
program, continues to deem the above-recited action to be appropriate. DER
should take action necessary to place Delmont in the same legal posture
as Franklin and Franklin M.S.A in regard to that action.
ORDER

AND NOW, this 1st day of ApriL 1974. the matters of the
Commonwealth of Pennsylvania, Department of Environmental Resources
v. Borough of Delmont, Township of Franklin. Franklin Township Municipal
Sanitary Authority, Penn Township Sewage Authority. and Salem Township
are hereby remanded to the Department of EnvironmentJl Resources for
proceedings consistent with this opinion.

Jnseeiz F Jumh,;
Docket

JOSEPH F. JUMBA

~o.
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ADJUDICATION
By ROBERT BROUGHTON, Chairman, April 15, 1974

This

appeal

is

from

the

denial

by

the

Department

of

Environmental Resources of an application, by Joseph F. Jumba :1nd his
wife. for an on-lot sewage system, application no. 252034.
A hearing and view were held Febmary 13. 1974,

~1t

the site

of the lot for which the application wJs mJde. Some testimony wJs t:1ken.
a partially filled-in backhoe pit (not a fresh one) was exJmined, Jnd :luger
samples were taken at several locations. generally downhill Jlong a low
ridgeline from the backhoe pit, toward and beyond a second, completely
filled-in backhoe pit. The two pits had been dug sometime before March -:
and 16, 1973.

Joseph F. Jumba

109.
FINDINGS OF FACT

1.
Mr. & Mrs. Joseph I. Jumba were the owners. as tenants
by the entities. of a property located on Colbaugh Street, Penn Township.
Westmoreland County, Pennsylvania,
2.
On March 9 and 16. 1973, :V1r. Robert A. Sabol,
Environmental Protection Specialist for the department, stationed in
Greensburg, Westmoreland County, Pennsylvania, examined the backhoe pits
on the subject property. He found "bedrock formations" and standing
water in the 2 holes at depths less than 4 feet below the bottom of the
proposed tile field trench excavation-less than 6 feet below the surface
of the ground. Based on these findings he denied the application of a
permit for an on-lot sewage system application, by letter dated April 25.
1973.
3. On November 15, 1973, Jay B. Weaver. a soil scientist with
the Soil Conservation Service, United States Department of Agriculture,
assigned to assist the department. examined the site and found, :.1t the uphill
hole. 95% rock at 26 inches and. in the vicinity of the downhill hole.
mottling at 15 inches. The latter finding was based on tests conducted
with an auger sampler.
4.
At the view held Febmary 13. 1974, the writer observed
in the uphill backhoe pit, strongly jointed and fractured rock-fine grained
sandstone or coarse grained shale-at and below about 26 inches. While
somewhat weathered and with some soil in the cracks, the bedding planes
and other geological characteristics of this rock layer were readily
observable. While a backhoe had obviously been able to dig through it.
it was clearly a fractured rock layer and not soiL This was clearly a rock
formation within the meaning of § 73.11 (c) of the regulations of the
department.
5.
At other auger holes between the two backhoe pits similar
rock layers were encountered. It was generally possible to drive. by
pounding, the auger sampler considerably deeper than 26 inches. A limit
was already reached even to the depth attainable by pounding, however,
by about 40-50 inches.
6.
At an auger hole near the downhill backhoe pit, prominent,
coarse, many mottles were observed at about 24 inches. The mottling did
not appear to be of lithochronic origin. We conclude this to indicate a
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high seasonal water table at about 24 inches 1 and the § 73.11 (c) of the
(egulations of the department therefore precludes the issuance of a pennit
for a tile field in this vicinity.
7.
At an auger sampling site about 40 feet downhill from the
downhill backhoe pit, faint, coarse, common mottling was observed at about
24 to 30 inches. This would also indicate a high seasonal water table at
that depth, again precluding the issuance of a pennit, under § 73.11 (c) of
the regulations of the department.
DISCUSSION

The board has not been unanimous as to what constitutes a "rock
formation" under §73.ll(c) of the regulations.

That section provides as

follows:
"(c) The maximum elevation of the ground water table
shall be at least four feet Jelow the bottom of the exc:1vation
for the subsurface :1bsorption :1rea. Rock formations :1nd
impervious strata shall be at a depth greater th:1n four feet
below the bottom of the excavation."

1.
We have decided in a number of cases that mottling in soil. of the appropriate character,
indicates a high seasonal water table at the depth where the mottling occurs. See Commonwealth
v. Fabiano, EHB Docket No. 73-051 (issued August I, 1973); Commonwealth v. Trujillo, EHB
Docket No. 72-415 (issued December 12. 1973); Commonwealth v. Cannon, EHB Docket
We quote Commonwealth v. Trujillo. EHB Docket
No. 72-396 (issued August 15, 1973).
No. 72-415 (issued December 12, 1973), for a definition of mottling:

"Mottling is, in the simplest terms, a variation in the coloring of soils. When
that variation shows a concen•-ation of redder-rusty appearing-colors in some
spots, and grayer colors in others-a variation in "chroma", in particular-it will
almost invariably be due to segregation of iron compounds from other components
in the soil. and especially segregation of reduced (ferrous) iron compounds from
oxidized (ferric) iron compounds. Iron compounds in the soil in the presem:c of
air for :my extended period of time will oxidize to the ferric state; ferric compounds
are generally red. If the water table rises to a given level. for -1 prolonged period
of time, say eighteen inches, as in the vicinity of the test holes examined by the
Department's soil scientist. John Zwalinski, then the relative absence of oxygen
produces reducing conditions, and the ferric compounds are changed to ferrous
compounds. Ferrous compounds are generally grayer-of a lower chroma. The
ferrous compounds tend to migrate, and collect in nodules; when the water table
drops, many of these nodules will be exposed to air, and oxidize to ferric iron.
Nodules that for some reason the air did not reach. and areas of the soil from
which much of the iron had earlier migrated, will appear gray."

.•
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In Commonwealth v. Elmer Reed, EHB Docket No. 73-076 (issued
1-21-74), the writer was not willing to go along with the proposition that
73% gravel sized rock fragments constituted a "rock formation," within
the meaning of §73.ll(c); the department's expert in that case testified
that the "Departmental interpretation" of that phrase was 50% or greater
rock fragments, although the majority opinion in that case only went so
far as 73%. In this case, we can all agree. In the first hole, below 26 inches
from the surface, there was rock, not soil. It was, although fractured,
in place. with bedding planes and joint structure clearly visible: its geological
characteristics dominated the "soil" pro file. Here, by any reasonable
standard there was a rock formation-or put otherwise, no reasonable
definition of the term could exclude this.
In those areas at the lot where no clear rock formation appeared
(as far down as auger holes were pushed), mottling of the soil indicated
a high seasonal water table at depths of 24-30 inches.
Jay B. Weaver, the soil scientist who testified for the department.
testified he would put more faith in the mottling as :m indic:ltion of a
high water table than in the presence of water in the test holes. So would
we.

The problem with looking at water in test holes is that, if one looks

at the hole only once, one does not know for how long the water has
been there, or how long it will stay.

It may be there because of some

very temporary meteorological or other condition, and not be an indication
of a high groundwater table at all. Only if the water is observed repeatedly
in the hole at an approximately equal level, over a period of two or three
weeks; can one be reasonably certain that it represents a high seasonable
water table. See the discussion in Commonwealth v. Brendlinger. EHB
Docket No. 72-418, pp. 4-7, (issued March 25, 1974).
Mottling of the sort we have described. on the other hand. will
not occur in the absence of a reasonably long period of water staying at
the same level, alternating with periods when the water table level recedes.
It is a much more dependable indication of the condition to which
§ 73.11 (c) of the regulation refers.
At and after the hearing and view, Mr. & Mrs. Jumba requested
information on what they might do. They were referred to the possibility
of designing and submitting an application for an alternative system to the
.•

.·.·
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Bureau of Water Quality Management of the department. It is to be hoped
that some workable system can be designed. One feels sympathy for the
Jumbas. Jnd for others in similar circumstances. They bou~t the !Jnd
with. JS they put it. their life savings: now they ~1re paying taxes on it.
but cannot build there. because the regulations were changed.
The fact that one sympathizes with the hardship imposed on the
Jumbas. however. does not mean the regulation is invalid-on the contrary
it appears to be eminently reasonable. On the other hand, our feelings
of sympathy do make one hope that some system that will work can be
:.tpproved by the Jepartment. (The writer c:.tme J. way from the he:uing
and view with the definite impression that there was no division. no cont1ict
between the department's representatives and the Jumbas on this respect.
The department, of course, must uphold the law and fulfill its duties relative
to environmental regulations. The hope is that a system that will 11·ork
can be designed.)
CONCLUSIONS OF LAW

1.

The board has jurisdiction owr this

-.·~1se

anJ over the p:1rties

before it.
For the reasons stated tn the discussion. ,uf?ra. the
Jepartment was legally justified in Jenying the Jpplic:ltion. no. 252034.
for a permit for an on-lot sewage system filed by Mr. & Mrs. Joseph F.
Jumba relative to their lot located on Colbaugh Road, Penn Township,
Westmoreland County, which denial was dated April 25, 1973.
ORDER

AND NOW, this 15th day of April. 1C)74. the action of the
Department of Environmental Resources in the J.bove captioned appc!l of
Mr. & :Vlrs. Joseph F. Jumba is :1ffinncd. ~1t1J the :1ppe:1l is dismissed.
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BENGT HOFFMAN and
PEARL HOFFMAN, his wife

ADJUDICATION

By JOSEPH L. COHEN, Member and ROBERT BROUGHTON. Chairman. April 22,
1974

This matter is before the board on appeal from a refusal by the
Department of Environmental Resources to grant an exception to appellants,
Bengt and Pearl Hoffman. to a sewer connection ban issued to the Borough
of Gettysburg and the Gettysburg ~tunicipal Authority on October 31.
1973, and from the issuance of the ban itself. The issues which the board
must decide are as follows:
1.
Do appellants have standing to question the constitutionality
of the issuance of the sewer connection ban issued by the Department
of Environmental Resources to the Borough of Gettysburg and the
Gettysburg Municipal Authority on October 31, 1973?
Did the Department of Environmental Resources violate the
constitutional rights of appellants by issuing the said sewer connection b:.1n
on October 31. 1973, without first giving reasonable opportunity for a
hearing prior to the ban's issuance?
3.
Did the Department of Environmental Resources properly
refuse to grant the appellants an exception to the sewer connection ban
issued to the Borough of Gettysburg and the Gettysburg Municipal
Authority on October 31, 1973?
FINDINGS OF FACT

l.
Bengt Hoffman and Pearl Hoffman, his wife, appellants in
this matter, are residents of the Borough of Gettysburg, Adams County,
Pennsylvania.
On October 31, 1973, the Department of Environmental
Resources issued to the Borough of Gettysburg and the Gettysburg
Municipal Authority an order prohibiting as of that date further connections
to the Gettysburg sewer system.
3. The Department of Environmental Resources issued the said
sewer connection ban for the following reasons which were undisputed:
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A. The Gettysburg Sewage Treatment Plant was both
hydraulically ::md organically overloaded.
B. The Gettysburg Sewage Treatment Plant was dischargjng a
waste load in excess of that allowed under its permit.
· C.
The operations of the said sewage treatment plant were in
violation of the regulations of the Department of Environmental Resources,
and
D. The discharges from the sewage treatment plant were
polluting Rock Creek. waters of the Commonwealth.
4.
Neither the Borough of Gettysburg nor the Gettysburg
Municipal Authority took an appeal from the issuance of the sewer
connection ban but, on the contrary, both infonned the Department of
Environmental Resources in writing that their intention was to comply with
the requirements of the ban.
5.
The sewer ban order was received in the Borough ot
Gettysburg late in the afternoon on November l. 1973, and was operied
on the morning of November 2, 1973.
6.
Prior to the issuance of the :1foresaid s~wer connection ban.
the Department of Environmental Resources did not give prior notice ot
its intention to Issue such ban to the general public in the Gettysburg :..trea.
7.
On November 3, 1973, there :1ppeared in the Gettysburg
Times, an evening newspaper of general circulation in the Gettysburg :1re:1.
a news item predicated on a press release issued by the Department of
Environmental Resources on November 2, 1973, setting forth that the
department on October 31, 1973, issued a sewer connection ban to the
Borough of Gettysburg and the Gettysburg Municipal Authority on
October 31, 1973, and further stating that application for exceptions to
the ban might be made to the Department of Environmental Resources.
This was the first notice given to the public that a sewer ban was in effect.
8.
Some time in the latter part of May, 1973. or early June
of that year, appellants had conversations with one LeRoy \Veinbrcnncr
to purchase a lot from him for the purpose of building :1 new home.
9.
On October 30, 1973, appellants entered into a building
contract with one Glenn E. Simpson for the construction of a new home
on the lot to be purchased from LeRoy Weinbrenner. Pursuant to the
provisions of this building contract, appellants paid Glenn E. Simpson the
sum of three thousand ($3,000) dollars at the execution of the contract.
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10.
On November 3, 1973, LeRoy Weinbrenner conveyed to
appellants for the sum of six thousand CS6.000) dollars the lot on which
appellants intended to build their new home.
II.
On November 5. 1973, :1ppellants recorded the deed to the
lot in the office of the Recorder of Deeds of Adams County, Pennsylvania.
-and thereafter applied to the borough officials for a building permit.
The borough did not issue appellants a building permit for
12.
the reason that the building plans proposed a connection to the Gettysburg
sewer system :;1nd that the sewer connection ban issued to the borough
and its municipal authority had been issued on October 31, 1973.
13.
On November 8, 1973, appellants, through their contractor,
Glenn E. Simpson, applied to the Department of Environmental Resources
for an exception to the said sewer connection ban.
14.
On November 20, 1973, the Department of Environmental
Resources refused to issue appellants an exception to the said sewer
connection ban.
15.
On November 28. 1973, :1ppellants filed :1n appeal with this
board from the refusal of the Department of Environmental Resources to
grant them an exception which would have :1llowed them to connect to
the Gettysburg sewer system.
DISCUSSION

Appellants, Bengt and Pearl Hoffman, made :1rrangements with
one LeRoy Weinbrenner in late May or early June of 1973 to purchase
from him a lot upon which they intended to build a new home. No written
agreement of sale was entered into by the parties. The absence of a written
agreement for the sale of the lot as of late May or early June, 1973,
precludes any finding of a valid, legally enforceable obligation on the part
of Weinbrenner to convey the lot to the :1ppellants for :1 given consideration
at a time certain.(R. 17-18) Thus, for reasons of the st:J.tute of frauds
and other legal considerations, the appellants had no legal or equitable
interest in the lot prior to November 3, 1973.
We believe these appellants have standing to question the validity
of the sewer ban. An argument might be raised that, since on October 31,
1973, they had no legal or equitable interest in the property in question,
then they had not a direct interest in the order in question. See, e.g.,
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Ciri::cns ro Preserve .Hill Creek
Ct. :oo 2S 1 A2d -+68 (19"7 1)_
l.

l'.

Secretarv nf Health, 3 P:1. Commonwealth
This argument is rejected for two reasons·

We will ::oid rllat the order became effective as to the

Hoffm:.tns only •Jn Satl!n.i:ly :~vening, ~ovember 3. 197.3. at which rime
they Jid have a kg:.tl inter~st in property ~lffected by the ban.
,
As a quasi-judicial administrative agency. we have discretion
to accord the Hoffmans standing, even where their "right" may be arguable.
and we would here elect to do so.
Given this conclusion :.1s · to standing, however. the claimed
constitutional infirmity of tl1c i)J.ll does not exist.
!t is argued that
procedural due process m:mdates public notice to the community by the
Department of Environmental Resources of its intention to issue the ban
and an opportunity for a hearing on the validity of the ban prior to its
issuance. This argument is based upon the authority of Goldberg v. Kelly,
397 U.S. 254 (1970), in which the United States Supreme Court held that
a state must afford an assistance recipient :.1n opportunity for a
pre-termination hearing as a condition to the termination of assistance
payments upon grounds of ineligibility.
In c;o!dhcrg, tlw State l)f
.'Jew York had. JiscontinucJ ~1ssistancc payments to Kelly qn grounds nt·
ineligibility \vithout :.1 prior hearing to Jetermine his eligibility.
The
recipient h:.1d the opportunity for a hearing subsequent to the termination
of the assistance payment but. under the circumstances. the court was of
the opinion that the right to a hearing after the assistance payments were
terminated would not afford ;1n assistance recipient the full due process
rights to which he is entitled. The court was concerned that, pending a
hearing and determination of the recipients' eligibility or ineligibility, the
recipient might literally starve to death. It was this consideration that led
the court to mandate a pre-termination hearing in cases of this sort.
However, the dire consequences which might tlow to an assistance
recipient from a cutoff of assistance payments prior to a Jetermination
of the recipients' ineligibility therefore do not obtain in this c:1se. There
is no due process requirement for prior n'.:'tice :.1nd prior opportunity for
a hearing in all cases involving governmental action. It seems _to us that
the rationale of Ewing v. Mytinger and Casselberry, 339 U.S. 594 (1950),
and more recently No-Ram Agricultural Products Co. v. Hardin, 435 F.2d
1151 (C.A. 7, 1970), applies directly to cases such as this one. A temporary
hardship, suffered during the pendency· of a hearing on the validity of <:
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governmental action, where the public health or safety may be endangered
by delaying the efficiency of that government action, is damnum absqueinjuria.
See Chairman Robert Broughton's concurring opinion in Commomvealtlz v. Carlisle Borough, EHB Docket No. 73-15 5 (issued
December 21. 1973).
Secondly, the requirement of notice and an opportunity to be
heard is usually required only prior to government action becoming final.
Section l921A(c) of the Administrative Code of 1929, Act of April 9,
1929, P.L. 177, as amended, 71 P.S. §510-2l(c), clearly provides that an
action of the department not taken in conformity with the Administrative
Agency Law, Act of June 4, 1945, P.L. 1388, as amended. 71 P.S.
§ § 1710-1, et seq., will not be final as to an aggrieved party until there
has been an opportunity for appeal and a hearing before this board. 1l1e
action in question was not taken in conformity with the procedures specified
in the Administrative Agency Law, supra. The appellants have availed
themselves of the opportunity to challenge the ban, by bringing this a<:;tion.
The term "final "however does not mean that the order is not
operative during the period while hearings before this board are in progress.
Sections 1921Afc) u.nd 1921A(d), 1 of the Administrative Code of 1929.
supra, read together, seem fairly clearly to comtemplate that the department
may take action to halt or abate a threat to the public health and/or safety,
which will be effective immediately, their finality being held up pending
a hearing-after the fact-before this board. This conclusion is supported,
in this case, by the specific provisions of § 610 of The Clean Streams Law,
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.610. which
specifies the procedural characteristics of any order "necessary to aid in
the enforcement of the provisions of" The Clean Streams Law. 2 Section
610 provides, in relevant part,
l.

These sections provide as follows:
(c) Anything in any law to the contrary notwithstanding, o.ny o.ction of the Department
Jf Environmental Resources rno.y be taken initially without regard to the Administrative :\gcncy
Law, but no such action of the department adversely affecting any person shall be tina! as to such
Jerson until such person has had the opportunity to appeal such action to the Environmento.l Hearing
Board; provided, however, that any such action shall be final as to any person who has not perfected
lis appeal in the manner hereinafter specified.
(d) An appeal taken to the Environmental Hearing Board from a decision of the
Department of Environmental Resources shall not act as a supersedeas, but, upon cause shown and
Nhere the circumstances require it, the department and/or the board shall have the power to grant
L supersedeas.
2.
'This order was issued in aid of the enforcement of §§202 and 203 of The Oean Streams
Law, supra, 35 P.S. §§691.202 and 691.203.
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"An order issued under this section shall take effect
upon notice, unless the order specifies otherwise. An
appeal to the Board of the Department's order shall not
act as a supersedeas:
Provided, however, that upon
applic:.1tion :.1nd for cause shown. the Board or the
Commonwe:.1lth Court may issue such a supersedeas."

We conclude that the specification in § 1921A(c) of the Administrative
Code of 1929, supra, that an order such as this oRe shall not be "final"
until there has been an opportunity for a hearing before this board, does
not me:.1n these appellants c:.1n connect in the interim. while he:.1rings before
this board :.1re in process. It me:.1ns that the legal validity of the order
is held in abeyance while the hearings and decision making procedures are
in progress. If the questions of validity are decided in favor of the order
or action appealed from, the date of that order or action, and the date
when it is effective, is not the date of this board's adjudication-rather,
it is the date when notice is legally received of the existence of the order
or action (unless that date is changed. for good reason, by the board).
If an order is adjudged invalid. then the "right" to build, :md to connect
to the sewer system. will h:.1ve been Jelayed for the period of the :.1ppe:.Il
procedures.
Commonwealth v. Derrv Township. I 0 Pa. Commonwe:.1lth Ct. 619
(issued 1973), cited in the dissent to this case, does not, it seems to us.
support the position for which it is cited. It is true that the Commonwe:.1lth
Court makes something of the fact that, in that case, there was an
opportunity for a hearing before the order became, as a practical matter,
effective. But the court went on to hold that even if there had not been
such an opportunity for a prior hearing, there would have been no violation
of due process, citing Ewing v. Mytinger and Casselberr.v, supra. for the
proposition that actions taken to protect the public health and safety may
be taken without a prior hearing, provided only that there is :.1n opportunity
for hearing after the fact.
Thus, it is clear that the demands of procedural due process were met
in this case. Goldberg v. Kelly, supra, does not apply to this case. That
case is applicable only where a party would suffer dire consequences, such
as the termination of assistance benefits (with a possibility of starving to
death), while attempting to vindicate his rights. Here, there was no such
compelling interest on the part of the appellants as would require that they
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be given prior notice by the department of its intent to institute the ban.
It is now tlrmly established that The Clean Streams Law is a valid
exercise of the State's police power. Cammomvealtlz 1'. Harmar Coal Co ..
452 Pa. 77, 306 A.2d 308 ( 1973). Section 202 of The Clean Streams Law,
35 P. S. § 691.202 clearly confers upon the department the power to prevent
the discharge of sewage into a sewer system. F. and T. Construction Co.,
Inc. v. Department of Environmental Resources, 6 Pa. Commonwealth Ct.
59, 62 (1972). Pursuant to the aforementioned authority, the department
adopted regulation section 91.3 3(b ), which provides :.1s follows:
"No person or municipality shall authorize or permit the
added discharge of sewage or industiral wastes into a sewer,
sewer system or treatment plant owned or operated by such
person or municipality without written authorization from the
Department where such person or municipality has previously
been notified by the Department that the sewer, sewer system
or treatment plant is not capable of conveying or treating
additional sewage or industrial wastes ... "
The undisputed evidence in this case shows that the action of the
department in instituting the ban in question was proper (R. 42-43). There
can be no doubt that the ban was authorized by The C1e:ln Streams Law,
supra, and the rules and regulations of the department :.1nd that, in this
particular case, it was a valid exercise of the police power of the
Commonwealth, deriving its force from a valid exercise of that power,
known as The Clean Streams Law.
Inasmuch as the action of the department in issuing the ban was a
valid exercise of the police power of the Commonwealth, it only remains
to consider whether appellants should have been granted an exception to
the sewer connection ban.
The ban was issued on October 31. 1973. The municipality received
notice of its issuance on November 1, 1973. 3 The first notice to the
affected public was given in the evening paper on November 3, 1973.
An order of the department is not the kind of "law" which affected
persons are "presumed" to know. An order of the department, under § 610
3. Although the letter was opened giving actual notice on November 2, 1973, it arrived in
the offices of the municipality on November I. 1973. and we think that is the controlling fact.
The Council President. to whom it was addressed. could after all have been on vacation and not
actually opened it for two or three weeks. The notice was received. if not read. on November 1,
1973.
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of The Clean Streams Law, supra. becomes effective upon notice. We hold
that notice. in that section, means notice to an affected party or person.
It was argued that the Environmental Quality Board could have
required every home builder to get

::1

separate permit, from the department.

to discharge to the municipal sewage system in question.
Environmental Quality Board did not do this.

4

However, the

Instead it specified, in

§91.33 (a) of the regulations that, when a public sewage treatment facility
has been approved, discharges may be made to that system without a permit,
and only the public system itself will be monitored. This cre:.tted the legal
environment in which citizens such as the Hoffmans acted.
If the legal environment is to be changed by an order of the department
(and pursuant to §91.33 of the regulations, quoted supra, it may be so
changed), then that change can become effective, under The Clean Streams
Law, supra, only upon publication-reasonable notice. This holding is
consistent with the tenor of a number of provisions of the Administrative
Agency Law, supra. that make various sorts of :1gency action effective only
upon puhlication or receipt of notice by interested parties. The order in
question became ellective JS to the HotTm::ms, :1nd similarly :..tffcctc:J p:..trties,
only upon publication.
This does not resolve the Hoffman's problem, however.
The
department grants exceptions to a sewer connection ban only if. Jt the
time when the ban becomes effective (which we here hold to be the time
of publication or receipt of notice), the property owner (1) is in possession
of a building permit, or (2) would have received one, but for government
delay. 5
In this connection what the Commonwealth Court said in
F. and T. Construction Co., Inc. v. Department of Environmental Resources, supra at 64, is particularly apropos:
" ... The use of the date of issuance of a building permit
as the cut-off Jay ts in our view a reasonable standard for
this purpose."

5.
The only other bases are: (3) substitution, or :1 new discharge for Jn existing one, Jnd
(4) conditions that are equitably indistinguishable from the tirst three. These, we thinic, Jre not
plausibly in issue here.

Bengt Hoffman

121.

The Hoffmans purchased their property on November 3, 1973,
before publication and, therefore, before the ban became effective as to
them. 6

But the time of purchase of land is not the cutoff point for

determining whether a sewer connection ban applies.

The cutoff point

is when a building permit was secured-or, under the second basis for an
exception, when it is applied for.

That this is a reasonable cutoff point

by F. and T. Construction
Environmental Resources. quoted supra.
is

settled

Co.,

Inc.

v.

Department of

[f the Hoff mans had purchased their land on, say. November 2,
1973, a Friday, and had applied for a building permit the same day, they
would be entitled to receive it, and to be allowed to connect, even though
the municipality had received notice of the ban before they filed their
application.

In practical effect, this means we are saying that the ban

becomes effective even on the municipality, which itself received notice
on an earlier date, only when it is published so as to give notice to the
affected public. 7
The Hoft'mans rn facL however, applied for a building permit on
November 5, 1973, two days after the ban became effective as to them.
They did not apply on November 3, 1973, because that was a Saturday,
and the office where they could apply was not open.

We do not think

we can take account of why they did not apply until after the ban became

6. We are not applying a distinction, here, between "official notice," by publication in the
legal notices section of a newspaper of general circulation in the area, as required for munidpal
ordinances, or in the Pennsylvania Bulletin, which might, under the Commonwealth Documents Law.
Act of July 31, 1968 P.L 769,45 P.S. §§1101·601 et seq.. be sufficient to provide, "legal notice",
and publication in the news sections of a newspaper of general circulation in the affected area.
Indeed the proposition that publication in the Pennsylvania Bulletin could, under the Commonwealth
Documents Law supra, provide legal notice in a case such as this troubles us, since such publication
would provide actual notice to very few people in the position of these appellants. In this case
there was a news item in the local paper that did provide a~.:tual notice when appellants read the
Saturday, November 3. 1971, paper on ~londay, November 5, 1973. and from their testimony
apparently would have provided notice had they not gone out of town for the weekend. atter
the closing on the land.
7. To the extent that the holding herein differs from the Chairman, Robert Broughton's
concurring opinion in Commonwealth v. Bintner, EHB Docket No. 73-154 (issued December 21,
1973), that opinion is hereby abandoned. To the extent that the holdings herein are consistent
with and supported by the arguments made in that opinion, those arguments are hereby affirmed.
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t!ffective. Someone else may have purchased a month or more earlier, and
for any of a variety of reasons not applied until November 5. 1973. 8 For
us to take into account :md balance the relative merits of various reasons
for applying for a building permit only after the ban became effective would
involve us in a morass of personal distinctions between different appellants.
We say this even though the reason, in this case, seems fair and rather
convincing.
This is a hard case. The Hoffmans have been caught in the
intricacies of an administrative procedure. and have suffered. Some cutoff
point for the effectiveness of a sewer connection ban must be set.
however-it is a logical necessity. And no matter what cutoff point is
selected. someone can get similarly caught.
If the cutoff point is a
reasonable one-and Commonwealth Court has already held that the one
used is reasonable-then the mere fact that someone does get caught is
not a reason to change the cutoff point, no matter how sympathetic one
may feel for the people who got caught.
CONCLUSIONS OF LAW

1.
The board has jurisdiction over this case and over the parties
to this appeal.
Appellants have standing to contest both the propriety of
the issuance of the sewer connection ban :md the refusal to grant an
exception to that ban.
3.
The due process clause of the fourteenth amendment of the
United States Constitution does not require that the Department of
Environmental Resources issue public notice of an intention to institute
a sewer connection ban and give an opportunity for a hearing prior to
the issuance of such a ban.
4.
The issuance of the sewer connection ban. in this case. was
a valid exercise of the police power of the Commonwealth of Pennsylvania.
and its issuance was supported by substantial evidence.
8. We do not think that the fact the municipal offices were not open on Saturday,
November 3, 1973, allows us to attribute the delay in applying for a building permit to governmental
action or inaction. The closing on the land itself could have been held earlier-it was presumably
held on Saturday to suit the personal convenience of the Hoffmans, the seller. or both. The delay
was therefore personal, and not plausibly the "fault" of either the state or municipal government.
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5. The Department of Environmental Resources acted within
the powers conferred upon it by The Clean Streams Law 1 Act of June 22,
1937, P.L. 1987, as amended, 35 P.S. section 691.1, et seq .. in refusing
to grant appellants an exception from the aforesaid sewer connection ban.
6.

A sewer connection ban becomes effective as to the affected

public, including in this case these appellants, at the time when notice of
its issuance is published.
7.

The use of the date of issuance (or application for) a building

permit as the cutoff date for the effectiveness of a sewer connection ban
is a reasonable standard.
8.

Since these appellants did not apply for a building permit

until after the ban became effective as to them, they are not entitled to
an exception.
ORDER

AND NOW, this 22nd day of ApriL 1974. the action of the
Department of Environmental Resources in issuing to the Borough of
Gettysburg, and the Gettysburg Municipal Authority a sewer connection
ban on October 31, 1973, and the further order of that department in
refusing Bengt and Pearl Hoffman an exception to that ban are hereby
sustained and the appeal therefrom of Bengt and Pearl Hoffman is hereby
dismissed.
DISSENTING OPINION
By PAUL E. WATERS, Member, February 18, 1974

This matter comes before the board on appeal from a refusal
by the department of an exception to 3 sewer ban issued to Gdtysburg
Municipal Authority on October 31. 1973.
Bengt Hoffman and
Pearl Hoffman, his wife, hereinafter appellants, entered a written contract
to have a home constructed on October 30, 1973, without knowledge that
a ban on such construction needing a public sewer connection would be
issued the following day. After making oral arrangements to purchase a
lot prior to the October 31 date, the parties completed the transaction
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on November 3rd.

Notice of the sewer ban appeared m the newspaper

for the tirst time on November 3, 1974.
The appellants do not desire the troditional sewer connection.
but intended to install a Clivus Multrum 1 in their home for sewage disposaL
which will reduce the sewage load to the treatment plant by at least 3or;.
FINDINGS OF FACT

1.

Appellants Bengt Hoffman and Pearl Hoffman. his wife, are

individuals residing in the City of Gettysburg, Adams County. Pennsylvania.
_.. ,

In June 1973 the appellants entered an oral agreement with

one Leroy Winebrenner to purchase a lot from him for the purpose of
building a new home.
3.
Building plans were prepared and on October 30, 1973, a
building contract was entered between the appellants and Glenn E. Simpson
for the construction of a new home on the lot above mentioned.
4.

,'.,. down payment in the Jmount of S3.000 was made by

appellants pursuant to the building contract on October 30. 19'3. without
prior notice that a sewer ban covering the area in question was to be issued
by the department the following day.
5.
On October 30, 1973, appellants notified the seller of the
lot that the plans were ready for constmction to begin November 8, 1973,
and asked him to prepare the deed for final settlement on the lot, in
accordance with an earlier oral agreement.
6.
On October 31, 1973, without any prior notice to the
persons using or desiring to use the services of the public sewage system
in the city of Gettysburg, the department ordered that no more connections
be allowed, from the date of the order.
7.
The department issued a press release concerning said ban
to the Gettysburg Times on November .2, 1973. The Gettysburg Times
published a story on the ban on the afternoon of November 3. 1973.
1. This is an invention of one Robert Lindstrom, a Swedish engineer, considered by the
Department Technical Committee on Criteria for Alternate Interim On-lot Sewage Disposal Systems
but was found to be of limited value because a sewer connection is still required.
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8.
On the morning of November 3, 1973, appellants received
a deed to said lot from Mr. Winebrenner, and paid him $6.000 therefore.
9.
On November 5. 1973, appellants recorded said deed in the
Adams County Court House.
10.
On November 5, 1973, appellants also attempted to obtain
a building permit for their lot and were informed by borough officials
concerning the ban.
11.
On November 8, 1973, appellants, through their contractor,
appealed to the department's Lewistown office for an exception to said
ban.
12.
On November 20, 1973, appellants request was refused by
the department. It is from that refusal that the present appeal was taken.
13.
The department issued a sewer connection ban to Gettysburg
Borough and its Municipal Authority, dated October 31, 1973
(Commonwealth's Exhibit "1 ").
14.
There was no testimony offered by the department to show
that a dire emergency or immediate hazard to health required that a 30-day
notice be dispensed with.
15.
Gettysburg Borough and its Municipal Authority replied. by
separate letters, that they would comply with said orders: no o.ppeals have
been taken from said orders.
16.
The department's order of October 31, 1973, reached the
borough office on November 1, 1973, and was opened by the President
of the borough council on November 2, 1973.
17.
The Clivus Multrum system, proposed by the appellants,
would cost about three thousand, two hundred ($3,200) dollars, installed,
and would still require the connection for disposal of all bath and washing
water (70% of normal usage) to the Gettysburg sewer.
18.
The Gettysburg sewer ban was issued because the Gettysburg
sewage treatment plant was both hydraulically and orgo.nically overloaded.
was discharging :1 waste load in excess of its permit. was viol:.lting department
regulations, and was polluting Rock Creek.
DISCUSSION

We raised a red flag in the case of Department of Environmental
Resources vs. Borough of Carlisle et a! 73-155-W (issued November 29,
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1973 ), to the procedure being followed by the department in issuing sewer
ban orders to municipalities without specific prior notice of an intention
to do so. We sounded an alarm in the case of D. E.R. l'S. Bin mer 73-154
(issued December :21, 1973). of our intention to enforce. in future decision.
our belief that the law of Pennsylvania requires that citizens be given prior
notice and an opportunity for hearing before the effective date of a sewer
ban. I would now reverse this decision of the department and sustain the
appeal.
The 14th Amendment to the U.S. Constitution provided " ... nor
shall any person be deprived of property without Jue process of Ltw." The
"property" requirement has long since been interpreted to make any
distinction between a privilege and property, real or personaL unnecessary.
In Graham vs. Richardson 403 U.S. 365 ( 1971) cited with approval in
JVlorrissey l'S. Brewer 408 U.S. 471 (1972) it was said ... ". This (U.S.
Supreme) court now has rejected the concept constitutional rights turn on
whether a governmental benefit is characterized as a "right" or as :1
"privilege". Whether Jny procedural protections are due depends on the
extent to which an individual will be "condemned to suffer ~rricvous loss."
Juin .-lnri-Fuscisr Rt.:Jitgc Cummiuce n . .llcG'rurh 341 L'.S. 1~.) ( llJS 1 l.
Goldberg l'S. Kelly 397 U.S. 254 ( 1970). We believe that the e:-.:pcnditurc
of nine thousand (S9 .000) 2 dollars which expenc.liturc would not have been
made if prior notice had been given by the depanmcnt. docs in fact
condemn the appellants to suffer a b'Tievous loss.
In the Commonwealth l'S. Derr_v Twp. et ul 10 P:1. Commonwealth
Ct. 619 (1973) the appellant, under :1n order issued September 10. 1971.
requiring action within 90 days, took no appe:1l from the order. but argued
in another proceeding that the order was :111 unconstitutional deprivation
of due process. The Commonwealth Court. speaking through Judge Kramer.
said "Derry argues that DER is subject to section 31 of the Administrative
Agency Law, Act of June 4. 1945, P.L. 1388.71 P.S. ~1710.31 wherein
it is provided that no adjudications may be made by an administrative
agency without reasonable notice of a hearing.
The answer to this
contention, however, is found in the fact that Derry has conveniently
overlooked section 1921-A of The Administrative Code of 1929. Act ot
April 9, 1929, P.L. §177, as amended, 71 P.S. §510-21, which reads:
2.

This was alleged to be a commitment by appellants based on the

savin~s

uf a lifetime.
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"(c) Anything in any law to the contrary
notwithstanding, any action of the Department of
EnvironmentaL Resources ma_v be taken initially without
regard to the Administrative Agency Law, but no such
action of the Department adversely affecting any person
shall be final as to such person until such person has
had the opportunity to appeaL such action to the
Environmental Hearing Board; provided, however, that
any such action shall be finaL as to any person who has
not perfected his appeal in the manner hereinafter
specified." (emphasis added) 3
Derry complains that it was not given the right to a hearing. The
record in this case does not substantiate that argument. The facts are
that Derry had the right to appeal the September 10,1971, orderofDER.
If Derry had taken such an appeal it would have been provided the
opportunity to present whatev~r evidence it desired. The fatal flaw in
Derry's argument is Derry's failure to take the provided for appeal. Hence,
Derry thereby waived its right. Compare First National Bank of .Hi/ford
vs. Department of Ban/,:ing, 4 Pa. Commonwealth Ct. 168. 286 A2d 480
(1972 ). " It is dear from the :.1bove language of the court, that Derry
Township had :.1 right to prior notice, or otherwise how could it be waived'?
The interesting language Jbove quoted-"but no such action shall
be final as to such person until such person has had an opportunity to
appeal such action" -deserves further. comment.
It is my opinion that an order is }Ina! on the earliest day on
which a violation of the order can occur. In the Derry Township case
the earliest day on which a violation of the order could occur would be
90 days from the date of the order. Derry could have taken an appeal.
i.e. "had an opportunity to appeal" within the requirements of statute and
in my opinion as required by our U.S. Constitution during that 90 day
period. 4 In the case now before us, however, inasmuch as the department's
sewer ban order was to become effective. i.e. final. immediately there was
no opportunity to appeal the order before the Jction of the Jep:1rtment
became final, JS explicitly required by the language of the statute. It is
3. The Environmental Hcarng Board did not come into existence until th<! Guvemor's
proclamation of February 15, 1972, and until then DER exercised those powers under the provisions
of Section 35 of the Act of December 3, 1970, P.L. 834, 71 P.S. §510-108.
4.
Actually the appeal would have to be filed in the time allowed by the Board Member.
but in no event beyond 30 days of the order. A petition for supersedeas would entitle Derry
to have a delay in the effective date of the order. considered.
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therefore my belief that the order here in question was not only violative
of statute, but unconstitutional as well.
As

mentioned

m

the

Derry

Twp.

case, supra.

there

:1re

circumstances where the prior notice :1nd hearing provisions must be
abrogated because of dire necessity. See Ewing 1·s. ,l!vtinger & Casselherrr.

Inc. 399 U.S. 594 when misbranded drugs were ordered from shelves of
stores.

This was a 1949 case, and it can be argued that the pendulum

has swung even further toward protecting constitutional rights in 1974.
No testimony was presented by the department to show that the
emergency nature of the situation at the Gettysburg tre:.ttment pl:lnt
demanded quick action.

It was and is the department's position here that

prior notice is not required in sewer ban cases, period.

I do not agree.

case 5

In the Carlisle
we recognized that the department has a
legitimate interest in preserving the status quo until the effective date of
a sewer ban order. There are a number of reasonable and proper ways
in which this can be accomplished.
A notice could be sent to the
municipality or municipal authority in question indicating that :1 ban will
be imposed in 30 days unless certain positive ~1ction is tJken or results
achieved by that time. During that 30-day period the recipient of the
order Js well as the department would have joint and several responsibility
to notify the effected citizens regarding termination of the sewer connection
privilege. In the interim the number of connections could be limited in
such a way as to prevent a sudden surge of permit applicants and, at the
same time, allow persons such as the appellants to protect themselves from
the disaster that otherwise would befall them. 6 The board and the
department have consistently recognized certain grounds for "exceptions"
from a sewer ban order. (See In Re: Alan Mitchell Corp. 71-l 08 issued
June 7, 1972). I do not believe appellant qualifies under any such standards
and therefore I have not discussed· them.

5.

Commonwealth DER vs. Borough of Carlisle et al 73-155-W, issued November 29. 1973.

6.
It could be argued that someone who purchased land on the 31st day prior to the effective
date of the order is still injured. The answer is simply that at least he could have protected himself
by having settlement within 30 days of applying for a permit. The appellants here, and those under
similar circumstances, 'Could not have protected themselves without being mind readers.
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CONCLUSIONS OF LAW

1. The board has jurisdiction of the parties and subject matter
of this appeal.
_.,
The Constitution of the United States requires that
procedural due process be given to all citizens, and this is construed at
least to include notice and opportunity for hearing prior to the taking away
or diminuation of privileges, property rights or liberties.
3. The appellants had a right to prior notice of the intention
of the department to issue a sewer ban effecting property which they
purchased, absent a showing by the government of a dire necessity for not
giving said notice.
4. The sewer ban order issued on October 31, 1973, is not
enforceable against appellants.
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Docket No. i3-447-B

UNITED STATES STEEL

ADJUDICATION
By ROBERT BROUGHTON, Chairman, May 3, 1974

This is an appeal from an order of the Department of Environmental Resources (department) issued on November 18, 1973, to
United States Steel Corporation (U.S. Steel) to extinguish a mine fire near
Scottdale, Westmoreland County, Pennsylvania, burning in a mine once
owned and operated by a predecessor in title to U.S. Steel.
A hearing was held in Uniontown, Pennsylvania, on February 1 1,
1974. Views were taken by the writer, both in the morning before the
hearing and in the afternoon, following the hearing.
The case presents the following issues:
1.
Is U.S. Steel the owner of the coal, and of the mine, m
and/or around which the fire is burning?
Is the fire burning in coal in the mine or in the superjacent
2.
carbonaceous shale?
3.
If the fire is burning in a mine owned by U.S. Steel, does
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the department have the legal authority to require U.S. Steel to extinguish
it. at U.S. Steel's expense'?
FINDlNGS OF FACT

1.
The fire in question is burning in coaL and may also be
burning in superjacent carbonaceous shale.
2.
The fire in question is also burning in a culm bank located
parallel to, and about 50 feet from. the outcrop.
3.
The mine in which the fire is burning. ~md all coal kft in
the mine. is the property of U.S. Skel.
4.
The fire was originally discovered in April of 1973. :1t which
time it was about 40 feet long, :1long the outcrop, :1nd was burning back
into the hillside to a depth of :1bout 15 feet of overburden. At the time
of the hearing it was about 150 feet long and was burning back into the
hillside to a depth of about 25 feet of overburden.
5.
U.S. Steel did not start or c:1use the fire. It was probably
started when trash :1nd debris. dumped on one of the old airhoks. caught
or was set on fire :.md kll. while burning into the mine cavity.
6.
.-\. mine fire. by its very nature, presents a serious risk to
the public safety. :1nd to the property of citizens residing tn the vicinity.
especially if allowed to continue burning unabated.
DISCUSSION

It was argued at the hearing that the fire might very well be
burning only in the carbonaceous shale overlying the coal mine in question.
The department was unable to present testimony that such carbonaceous
shale could not support a fire. by itself-it probably is supporting a fire
by itself, in fact in the culm bank ne:1r the outcrop.
On the other hand. it is not believable that no coal wh:1tever
was left in the mine at the time it was operated :1s a deep mine. Pilbrs.
for surface support, and some head coal (coal on the roof of the mined
areas), would in any normal mining practice have been left. And given that
the flammability of coal is considerably greater than that of carbonaceous
shale, it is also unbelievable that the coal itself is not burning, if the
superjacent carbonaceous shale is burning. We conclude that coal in the
mine is burning.
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It was admitted that U.S. Steel owns this coal, by virtue of its
succession, through various corporate mergers and acquisitions. to the title
to the mine in question. We are satisfied, from the various property maps
submitted in evidence. that the fire is located in a mine in a tract the
surface of which belonged to a William Felgar, and the coal rights in which
belonged, at the time of active deep mining, to a predecessdor in title of
U.S. Steel, which now owns those coal rights. By virtue of having acquired,
not merely the mineral rights formerly owned by these predecessors.
corporations. but the corporations themselves through mergers and
consolidations, U.S. Steel also ;.11.:quired legal responsibility for the culm
'Janks, produced in consequence of mining by these predecessors. 1 While
it may be true, as argued, that U.S. Steel does not own the carbonaceous
shale overlying the coal seam, and might not be responsible for a fire burning
solely in that, we do not see that responsibility for a fire burning in the
"
1
culm bank can be shifted to the owner of the surface- when U.S. Steel-or
a corporation now a part of U.S. Steel-put it there.
There was some effort at the hearing to prove that this fire w:J.s
an air pollution nuisance. This w:J.s unconvincing. It w:J.s b:J.sed on :1 singk
CO (carbon monoxide) reading taken :lt :1n airhole from which ~mokc was
emanating, which showed 1 ,000 parts per million of CO. The department's
air pollution control engineer quite correctly stated that one could noL
from that reading, tell anything about the effect of the mine fire on ambient
air quality in any particular location.
On the other hand, a mine fire, as it consumes the coaL destroys
surface support and poses an inevitable hazard to members of the public
who pass that way, or who own property in that area. Furthermore. as
the fire bums, it tends to become larger-as it already has during the last
year. The air pollution effects. in time, :.1re also likely to become signiticant.
It should not be necessary to prove that they alre:1dy have become
signific:1nt before tJking steps to put out the fire.
l.
We have some questions re the extent to which that responsibility could have been severed.
but that question does not :1rise under the facts of this case.
2.
In the absence of a showing that the owner of the surface started the tire. that is. There
is no such showing here; indeed. we are not certain that evidence bearing on that question would
even be relevant. here, since we are dealing with the validity of an order issued in admitted ignorance
of who started the fue.
'
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A mine tire, like a building tire or a forest fire, must be regarded
as a public nuisance, {Jer se.
It represents a potential, if not an actual.
danger to the public. ~md should be dealt with promptly. If it is isolated
in such a way that it can be allowed to burn itself out. without endangering
the public. well and good. If it is likely to spread. then it should be
extinguished. Unlike a building fire, it cannot normally be ascertained, by
a casual surface glance, which state of facts obtains in a particular instance.
Normally only the owner of the mine can know that.
Hence. there is a basis in the factual context of a mine fire to
reqmre the mine owner to at le:.1st cooperate in taking steps to de:.1l with
the fire. The question that remains is whether there is a legal basis for
the department to require the mine owner to do so. at the mine owner's
expense, even though the mine owner did not start the fire.
The order was issued under § 191 7 A of the Administrative Code
of 1929, Act of April 9, 1929. P.L. 177. as amended, 71 P.S. §510-17.
This section authorizes the Liepartment to issue orders to abate nuisances
and. in the event such an order is not complied with. to take direct action
to abak the nuisance and ..:ollect the cost of doing so trom the "owner
or occupant ot' the premises." At first glance. then. there is st:.1tutorv
authority for the issuance of the order in question. 3
U.S. Steel makes two arguments in opposition to this app:uent
authority.
I.
It argues that § 1917 A of the Administrative Code of 1929,
supra, even though it makes reference to an "owner or occupant of the

premises" as being the party to whom (or which) an order under that section
is to be issued, could not have been intended to make owner or occupant
liable when not at fault for causing the nuisance.
1

It argues that putting out mine fires is a public responsibility,

just as putting out building fires is a public responsibility. and th:.1t the
owner or occupant should not be chargeable with the cost of putting out
a building fire.
3.
Prior to 1973, the department had acted on its own to extinguish mine tires. at its own
expense. Sometime in 1973 the department changed its policy and decided to require the owner
of the mine to extinguish such tires, at the owner's expense. (Testimony was not dear <!xactly
when this change of policy occurred. but one may speculate that it may have occurred somewhere
around the time the legislature was in the process of trimming the department's budget.) We do
not see that the fact there was a change in departmental policy affects this case. Either the
department has the legal authority to require a mine owner to extinguish a mine tire or it does
not. !f it does have such legal authoritv. then the tact that before ! 973 it did not do so. does
not affect its authority to do so now. · See e.g. Kelly v. Washington. 302 U.S. 1 ( 1937).
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In support of its first argument, U.S. Steel cites both McCabe
v. Watt (No. 1), 224 Pa. 253 (1909) and McCabe v. Watt (No. 2), 224
Pa. 259 (1909). We think these cases better support the department's
position. In those cases, the lower court had issued a mandatory injunction
against the Finn Coal Co., the owner of the coal, and Watt, the owner
of the surface, to extinguish a mine fire that was endangering life, health,
and property in the City of Carbondale. Finn Coal Co. had expended
all of its .corporate assets attempting to extinguish the fire, and was
obviously unable to expend any money to comply with the injunction.
In McCabe v. Watt (No. l ), supra. the Supreme Court recognized an
obligation on the part of Finn Coal Co. to extinguish the fire, but held
(a) that since it had done all it could to do so, it could not, by a mandatory
injunction, be required to do more than it could, 4 and (b) that the officers
and stockholders could not be held personally liable to extinguish the fire.
In McCabe v. Watt (No. 2), supra. the court vacated the mandatory
injunction against the owner of the surface, not on the grounds (as argued
by U.S. Steel) that he did not cause the fire, but on the grounds that
he had no connection with or responsibility for it. The holding· in
Cameron P. Carbondale. 2'}.7 Pa. 4 73 (191 0), also cited by U.S. Steel, was
based on the same reasoning as :llcCabe 1'. Watt (No. l ), supra.
In support of its second argument, U.S. Steel also cites :V!cCabe
v. Watt (Nos. 1 & :! J. supra. and also relies on § l915A of the Administrative
Code of 1929, supra, 71 P.S. §510-15. The latter transfers to the
department the power and the duty, formerly located in the Department
of Mines and Mineral Industries, to, inter alia, "extinguish fires in
abandoned coal mines and culm banks".
Section 1915A of the
4. The court commented. 224 Pa. at 258. as follows: ''rirst, the injunction is asked for
and allowed on the ground that appellant is maintaining a nuisance by failure to put out the tire.
Titis is a misapprehension of the situation. It is a nuisance only in the sense that it is working
hurt and damage. In this sense any building on t1re would be a nuisance. How can :.~ppellant
be said to be maintaining :.1 nuisance when it has expend~.:d its entire capital stock in an effort
to abate it? If the tire ever was a nuisance in the legal sense. it has long :~go 'pre:~d beyond
any such limitation. and should now be regarded and treated as a public enemy. TIIC common
interests of all citizens should be united in an dfort to subdue it. It does not clearly :~ppear
that appellant has willfully and wantonly neglected or refused to perform its duty, but on the
other hand the whole record shows diligent and persistent effort to cope with the situation. TI1is
appellant stands before the court with its property burned or burning, its assets all consumed. and
its treasury exhausted by the efforts made. to control the fire. How can it be said under these
circumstances that there has been any such clear failure or neglect of duty as the law requires
to sustain a writ of mandatory injunction'?"
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Administrative Code of 1929. supra, makes no reference to who is to bear
the expense of extinguishing fires in abandoned coal mines. It simply
:.lllthorizes the department to do so. Section 1915A does not imply that
it sets forth the exclusive procedure for controlling mine fires.
See
CommoJnvealtlz 1'. Burnes & Tucker Cu. Pa (No. 20, ~lay Term, 1974.
issued March 25, 1974) (p. 24, slip opinion). (See also footnote 5, infra.)
Nothing is there said, one way or the other, to prohibit the department
from collecting the cost of extinguishing such fires from the owners of
the abandoned mine. We do not see that § 1915A is inconsistent. therefore,
with ~ 1917A. which also authorizes the department to Llkc direct Jction
to abate a mine fire such as this (after an order to do so has first been
issued and been disregarded), but goes on to authorize the department to
collect the cost from the owner or occupant of the land where the r.. tisance
exists.
For the reasons already noted, we do not think that ,lfcCabe 1'.
Watt (Nos. 1 and/or 2). supra. support U.S. Steel's position. The holding
in :vtcCabe v. Watt (No. 2). supra. and in Cameron 1'. CurhonJale. SllfJra.
was that Watt and the City of Carbondak. respectively. had no connection
with or responsibility for the fin.: in any w:.1y. The holding was not based
on bck of causation. :'-Jor is it dear in a public nuisance case that fault
is relevant. U.S. Steel owns the mine. and it, or a predecessor in title
brought into existence the conditions whereby a public nuisance-the mine
fire-could exist: the fact that U.S. Steel did not cause the fire-start it
burning-does not exempt it from responsibility for the underlying condition
of the premises that allow the fire to burn. 5 See e.g. Commonwealth 1'.
Barnes & Tucker Co., supra (pp. 23-24 of slip opinion). McCabe v. Watt
5.

One argument raised by U.S. Steel was that 9l9l7A of the Administrative Code of 1929.
§[ 915A by the
fact that the latter applies only to abandoned mines. and therefore must constitute the cxdusive
remedv where a mine tire exists in an ~bandoncd mine. We arc not convinced that the absence
oi any explicit reference in .~1917.-'\ that it :1pplies whether <>r not the property whereon:~ public
nuisance cxists is actively used or occupied by the owner. io; 'iunific:~nt in this reg:.~rd. First. ~I '11 7,'\
docs refer to "owner or OCCUpant" kmphasis \Uppliedl. thcrcbv lll:Jk:in!! ;In explicit inclusion. in
some regard. Lo property not actively used or occupied. S.:condly. ~ 1917 A is not explicit in cxcluding
abandoned mines. :.~nd we should not be quick to interpret lc!!islation in contravention of the public
interest. Commonwealth v. 1/armar Coal Co .. 452 Pa. 777. 306 A2d 308 ( 1973).
That §1921 A may be constitutionally applied to ~bandoned mines is. we think. clear from
Commonwealth v. Barnes & Tucker Co. supra, (especially pp 20·24. 26·31, slip opinion): the fire
exists now. even though it exists in part because of conditions that came into being before the
Administrative Code of 1929, supra, was enacted.
We note in passing that there was no proof that the mine is in fact abandoned, although
it was clear that it is not at this time being actively mined.

supra, could be applied only to active mining operJtions. being distinguished t'rom
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(No. l ), supra. did recognize an obligation on the part of Finn Coal, Co.
to extinguish the fire, albeit in the particular circumstances of that case
it also recognized that obligation as unenforceable.
We note, in connection with McCabe v. Watt (No. l ). supra. the
court's

remarks

on

the extraordinary

consideration in that case.

nature

of the

remedy

under

A mandatory injunction, indeed, should issue

only in the clearest situation.

There was no statutory provision at that

time for the issuan<;:e of an order to abate a public nt4sance such as the
court found that mine fire to be.

While we think the circumstances of

this case would justify even the issuance of a mandatory injunction (which
of course neither the department nor this board has jurisdiction to issue),
we nevertheless must note that there exists, now, a regularized statutory
procedure for dealing with such problems, which statutory procedure also
provides for clearing up questions of monetary liability after the public
nuisance has been abated.
We hold that the department had legal Juthority to issue the order
appe:.1led from.

If U.S. Steel c:.1n ascert:.1in who c:.1used the fire. then L'.S.

Steel m:.1y well hJve :.1 remedy
of extinguishing the fire.

:.~gainst

such person or party for the cost

The fact that such a person or party exists.

whether ascertainable or not, does not obviate or reduce U.S. Steel's
obligation, as owner of the mine wherein the fire is burning, to Jo everything
it can to extinguish it.
Since the mine fire continues to burn. we will order that if. within
30 days of the issuance of this opinion, U.S. Steel has not ( 1) ascertained
to the satisfaction of the department and this board, that the fire may
safely be allowed to burn itself out, or (2) initiated steps, pursuant to the
department's order of November 28, 1973, to extinguish it. then the
department shall initiate such steps to extinguish it. pursuant to ~l917A
(4) of the Administrative Code of 1929. SllfJra. Given the \.'Xistence of
an at least potential public emergency, we :.1re satisfied th~t action to abate
this mine tire should not await the normal appeal process. see. e.g .. the
Commonwealth Court's interim action in Commonwealtlz t·. Eames &
Tucker Co., l Pa. Commonwealth Ct. 552 (1971 ). Who bears the expense
of abatement can more easily await that appeal process, if an appeal is
taken .

.'
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CONCLUSIONS OF LAW

1.
The board has jurisdiction over the subject matter of this
case :1nd over the parties before it .
.,
A mine fire. in the absence of knowledge that it is confined
m a way such that it can be safely allowed to bum itself out, is a public
nuisance per se.
3.
The owner or occupant of the mine wherein a mine fire
is burning may be required, pursuant to an ord~r issued under § 1917A
of the Administrative Code of 1929. Act of April 9, 1929, P. L. 177. as
amended. 71 P.S. ~510-17, to expend funds to extinguish such fire,
regardless of who caused such fire to start burning.
4.
The owner or occupant of a mine which produces a culm
bank that later catches on fire may be required to expend funds to
extinguish such fire, regardless of who caused such fire to start burning.
ORDER

AND NOW. this 3rd JJy of \lJy. 1974. it is ordered that the
order of the Department of Environmental Resources uated November 28.
1973, which is the subject matter of this appeal, be and the same hereby
is affirmed.

The plan required by said order shall be submitted within

25 days of the issuance of this Jdjudication: If, within 30 days of the
issuance of this adjudication, U.S. Steel has not (1) ascertained to the
satisfaction of the department, Jnd this board, that the fire may safely
be allowed to burn itself out, or (2) initiated steps to extinguish said fire,
then the department, pursuant to § 1917 A(4) of the Administrative Code
of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17(4),
shall initiate steps to extinguish it.
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WARREN SAND & GRAVEL CO., INC.
OIL CITY SAND & GRAVEL CO .• INC.
DAVISON SAND & GRAVEL COMPANY

Docket No.

72-194-B
72-195-B
72-207-B

ADJUDICATION
By ROBERT BROUGIITON, Chainnan, May 3, 1974

This is the final adjudication of the board in connection with
the above captioned case-an appeal from the action of the Department
of Environmental Resources' placing of certain conditions on the conduct
of dredging by appellants in the Upper Allegheny River. The three
conditions objected to were:
(I)
Dredging shall not take place any closer than fifty (50) feet
from the shore line or from islands.
(II)
Dredging shall not be permitted in the period between
6:00 p.m. Friday and 7:00 a.m. Monday, nor between 6:00 p.m. on the
day preceeding a national holiday and 7:00 a.m. on the day following the
holiday.
Oil) Dredging shall not take place in any natural or untouched
areas.
An earlier adjudication, issued August 8, 1973. decided for the
appellants relative to the first two conditions, and for the departmenr
relative to the third, but with the proviso that, on the third, the economic
effects of imposing that condition immediately (as distinguished from
providing a transition period of some appropriate duration) must be
considered. For purposes of considering such transitional economic effects,
the case was remanded to the department. After some resistance. the
department did make a decision, by letters to Warren Sand and Gravel Co.
and Oil City Sand and Gravel Co., on October 18, 1973, that no interim,
transitional relief was proper, and refused same. The department based
this conclusion upon a finding that the economic effects of immediately
imposing the limitation of Condition III, and continuing it r v, were
minimal.
We note in passing that it was agreed at the hearing on
December 10, 1973, and at oral argument on March 6, 1974, that Davison
Sand and Gravel Co. could continue to dredge in its existing pool for at
least ten years, at current levels of demand, and that the "interim relief"
problem did not affect them: while affected by the decision in the long
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run, Davison was not involved in the question of short run economic effects.
The findings of fact and discussion, below, will therefore deal entirely with
the situations at the Warren Sand and Gravel Co. site (Warren Dredge Pool'l
;1nd the Oil City Sand and Gravel Co. site (franklin Dredge Pool).
We also note that our earlier ;1djudication of August ,~. !973.
because it specified various further acts to be undertaken by the department.
and by this board in response to the actions of the department. was with
the agreement of the parties, specified by order of the board filed
August 31, 1973, to be interlocutory until those further actions had been
completed.
A second order of the board. making some typographical
corrections. was issued December 31, 1973. That earlier adjudication is
hereby affirmed in all respects as though issued on the date of this final
adjudication. 1 This affirmance includes in particular our earlier findings
relative to environmental impact and long-term economic impact-or rather
the reasonableness of the department's determinations on those issues, as
The affirmance also includes our
based upon substantial evidence. 2
conclusions relative to Conditions I and II.
The 12-month study performed by the Fish Commission. ret'erred
to m our e:ulier interlocutory adjudic:1tion. h:1s hcen completed. ~tnd made
l.
Some references. in the Findings of r:a<:t. to ::T ". :1nd "T," :~nd "R". were t\·po~raphic:~l
1
errors. and should be read as "DER Tr.". "EHB Tr.''. :~nd "EH!f'Tr.''. respectiveiv. nH: word
"!wart", in Finding nf Fact No. 48. should be "head".
2.
One motion we did not rule upon at this time. which has been pressed upon us since.
is the admission of an economic study prepared by Dr. Henry Bramer. This was objected to on
the grounds that it was unduly general-not dealing specifically with the economic situation of the
Upper Allegheny region; but rather with matters of the economics of recreation generally. A review
of the document convinces us that the objections arc well taken. Dr. Bramer's study shows that
at least one other economist (apart from two on this board) agrees that. in the long run. economic
impact favors the department's position. It does not. however, add anything to the t1ndin~'S we
made in the interlocutory adjudication of August 8. !973. or here. nterc arc many studies ot·
the economic impact of outdoor recreation. from the seminal work by \brion Clawson of Resources
for the Future. and the Outdoor Recreation Resources Rusearch Committee of the F.:deral
Department of the Interior, in the late 1950's and early 1960's up to a very recent and thoroul!h
one done for the New England Regional Commission. n1cy arc all supportive ot <>Llr c:om:lusion
relative to long run economi<: impact. It is dear that. in the lon!! run. recreation \\'ill hav.: :1 r·:lf
!!featcr economic 'i~nificancc for the Upper .-\lle!!hcny region tlnn river dredl!IO!! -c·,peci:!ll\· it
~ubstitutcs can be found t'or river gravel in the lon~ run. even at higher c·mt. r" the cxtt:nt rin·r
dredging has a negative impact on the recreation potential ot' the area-and there was much t<:stimony
to this effect-then its long term economic impact on the region must be negative. Tc> the extent
that dredging adds new areas of f1at water, which have some recreational value, we arc convinced
that the value of the Upper Allegheny River, and its fishery, in their present state. will increase
significantly over time, and that these values, in the long run will economically benefit the region
far more than new areas of f1at water. Dr. Bramer's report adds nothing that is not cumulative
to the substantial evidence in support of this conclusion on the department's part. We therefore
exclude it. (The one reference to Dr. Bramer's study, in Finding of Fact No. 26. should be deleted
as a typographical error.)
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a part of this record. It was orally stated by the department that this
study did not cause the department to reverse its original decision-indeed
it moved to have the study admitted into the record as additional support
for its original decision. Upon inspection, the study simply confirms and
supports the testimony of Ronald Lee and John Anderson, presented at
the hearing on October 2, 1972, upon which the board largely based its
findings of fact relative to questions of the effects of dredging on aquatic
biology, set forth in our earlier interlocutory adjudication of August 8,
1973. We therefore make no additional findings based upon that study.
although that study enters into om evaluation. inji·a. of the risk to the
fishery resource in the Upper Allegheny River as weighed ;J.gainst the
probability of short run economic harm from the immediate termination
of dredging in the Upper Allegheny.

ADDITIONAL FINDINGS OF FACT

65.

The Warren Sand and Gravel Company dredge pool.

~tt

Warren. is no longer productive ot sand and gravel. While some sand ;J.nd
gravel could undoubtedly be obtained from pits in and interstices between
the solid bedrock. this is uncertain. and re:1sonable business judgment could
well conclude-as the company has concluded-th;J.t it is unlikely to be
profitable to continue dredging there.
66. The Oil City Sand and Gravel Co. dredge pooL at Franklin,
has remaining deposits of uncertain quantity.

The dredge in use there is

unable to dredge below 25 feet depth. Given the uncertainties in the
amount of the resource, ;J.nd the fact that only one year permits arc issued
by the department, re;J.sonable business judgment could well conclude-as
thJt comp:.1ny has condudcd-thJt it is not likely l'nough to he profitable
to continue dredging in that pool

to

justify an investment in new or different

dredging equipment.
67. Dredging has taken place in the Upper Allegheny River over
a period of ;J.t least 50 years.

These appellants lwve operated in the river

for much or all of this period.
68. Approximately 30-357c of the sand and gravel sold by Warren
Sand and Gravel Co. (or between 82,000 and l 06,000 tons in 1971) is
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sold to municipalities and/or private businesses.
69. Approximately 35-40% of the sand and gravel sold by Oil
City Sand and Gravel Co. (or between 75.000 and 85.000 tons in 1971)
is sold to municipalities and/or private businesses.
70. The total lead time for the exploration for new, land-based
sand and gravel deposits, and for bringing them into production, is
approximately two years.
71. These appellants have searched for such deposits for a
number of years. and have been searching intensively since the end of 1972.
72. There was not, as of the fall of 1973. a sufficient supply
of Type A coarse aggregate available in the Franklin-Warren area to meet
demand at then current prices.
73. Total aggregate production in the Franklin-Warren area is in
the vicinity of 500,000 tons per year. The 1971 production of Oil City
Sand and Gravel Co. was 211,563 tons. The 1971 production of Warren
Sand and Gravel Co. was 275,413, tons.
74. Neither Warren Sand and Gravel Co. nor Oil City So.nd and
Gravel Co. completely stopped dredging in either I 972 or llr3. Both
dredged less-Warren. 56.184 tons. Oil City 1-:--.298 tons. in 19-:3.
7 5. A sudden :md immediate cessation of river dredging in the
Franklin-Warren area is likely to result in severe temporary economic
dislocations while price adjustments to the changed supply conditions arc
made, and while new sources are brought on line. As of the beginning
of 1972, these temporary economic dislocations, from transitional shortages
of aggregate, could have been expected to last about two years. As of
now, they could be expected to last approximately one year.
76. This temporary economic impact is likely to be minimal.
so far as purchases by and activities of PennDOT are concerned. It is
likely to be substantial where municipalities. and especially private
businesses. Jre concerned.
77. Warren Sand and Gravel Co. employs 13 persons. Oil City
Sand Jnd Gravel employs 20 persons. Most of these employees. if these
companies closed down, would probably have to find employment in some
branch of the construction industry, or else shift to a new skill.
78. Both Oil City Sand and Gravel Co. and Warren Sand and
Gravel Co. have extended their respective dredge pools to a point not far
downstream from a natural riffle area.
Some extension of their

Warren Sand & Gravel Co., Inc.

14 I.

pools-limited additional new areas in which to dredge-can be made without
significantly impinging on these riffle areas. Any extensions beyond those
designated on Figures I and II of this adjudication would result in significant
encroachment on these riffle areas.
79.
Any significant impingement on-destruction of-natural
riffle areas in the Upper Allegheny River is likely to have a serious
detrimental effect on the biological community of the river, and ultimately
on the existing Allegheny River fishery.
80. In the long run, limiting river dredging to existing dredge
pools is likely to enhance the economy of the Upper Allegheny River Valley.
Specifically, we find that the potential for increased stretches of tlat water
boating areas, if dredging is allowed to progress, will be outweighed by
the increasing value of the Upper Allegheny River in its natural state, and
by the increasing value of the fishery as it now exists, if dredging of new
areas is stopped at approximately its present boundaries.
DISCUSSION·

These cases come to us from a decision by the department to
refrain from leasing or selling any sand and gravel in the Upper Allegheny
River (that portion of the river above the limits of canalized navigation.
at Brady's Bend) in any part of the bed of the river not previously dredged.
This decision was put into effect by means of a condition in dredging
11
permits" issued to appellants, limiting dredging to areas previously dredged.
These permit conditions were placed in permits that served a dual purpose:
(1) as mineral leases (or more properly, sales) under § 1908A of the
Administrative Code of 19?.9, Act of April 9, 19?.9, P.L. 177, as amended,
71 P.S. §510-8, and(?.) as permits under the Water Obstructions Act. Ad
of June 25, 1913, P.L. 555, as amended, 32 P.S. §581 e£ seq. While
11
denominated conditions". Condition III (set forth. supra) reprcsen ted J
decision not to sell any sand or gravel in other thJn designated sections
of the river.
The department argues that it has virtually uncontrolled discretion
to refrain from leasing sand and gravel in any portion of the river. The
department analogized this to a case where it decided, for any reason, to
refrain from selling timber from a designated portion of a state forest, and
questioned whether this board would even wish to assume jurisdiction over
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an appeal from such a decision. Appellants argue (l) that § 1908A of
the Administrative Code of 1929. supra. 71 P.S. §510-8. specifies that the
11
department "shall have the power. and its duty shall be to lease sand
o.nd gro.vel from the beds of navigable waterwo.ys in the Commonwealth
(placing the emphasis on the duty), and also (2) that. inasmuch as appellants
have been in the sand and gravel dredging business for many years, they
have something akin to a vested right not to be excluded from further
dredging, at least without some reasonable time to phase out their operation
o.nd switch to land-based sources of supply. Given the nature of their
dredging operations. being given a reasonable time for phasing it out meo.ns
being o.llowed to dredge areas upstream from their existing dredge pools.
We are not impressed by the appellants' first o.rgument. The
11
"power and duty phase is at the head of the list of several powers and
duties, carried over to the department from the former Water and Power
Resources Board, some of which are clearly discretionary. The phrase
11
" ... and its duty shall be ... surely does not require the department to issue
every permit that mo.y be ·applied for. or to sell or lease every pound of
sand. gr:lVeL or other mineral in the bed of a navigable stream for which
application may be mo.de. The department may surely refuse to le:.1se or
sell minerals in the beds of navigable waterwo.ys when it determines that
the interests of the Commonweo.lth o.nd its citizens will be best served by
so refusing. See, e.g., the comments in our interlocutory adjudication of
August 8, 1973, with regard to the department's duties as trustee under
Article I, Section 27 of the Constitution of Pennsylvania.
On the other hand, the department must be reasonable in so
deciding, and we believe that this board has jurisdiction to hear appeals
both from a decision to lease or sell, or to refuse to lease or sell, such
minerals. The fact that the department is disposing of natural resources
owned by the Commonwealth does not mean that its decisions to do so
or not to do so can be made without regard to the public interest. or
without regard to private interests affected thereby. The totality of private
interests, we note, even if it cannot be proved in a particular case to equal
the total public interest, is certainly substantially related to it. Where a
legally recognized interest is directly affected by the decision to use a public
natural resource in a particular way, then that decision is and should be
reviewable. Although the extent of the department's discretion may be
broad in such instances, it is not unlimited. See Reich, Charles A., "The
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New Property," 73 Yale L. Jour. 733 (1964), for a discussion of some
of the principles underlying this position. If it is found that it cannot
reasonably be concluded that the department's decision is consistent with
the best interests of the Commonwealth and its citizens. then it should
be reversed.
The appellants' second argument has more merit, although not,
we think, precisely in the way they state it. Appellants have no vested
right to purchase sand and gravel, belonging to the Commonwealth, located
on the bottom of the Allegheny River. The mere fact that the department
(and its predecessor agencies) has chosen to sell them such sand and gravel
for many years does not give them a vested right to continue to buy such
sand and gravel.
In McCrady Rodgers Co. v. Colgrove. 43 Dauph. 275, (1937) 3 ,
the Commonwealth Court found that the various plaintiffs, who had dredged
the rivers of Pennsylvania, including the Upper Allegheny, for periods
ranging up to 60 years, were not trespassers. The Commonwealth had
clothed them with something akin to property right, 4 :.1nd could not take
:.1way that right without legisl:.1tive authority.
The court went on to say, 43 Dauph. :.1t 288:
"There can be no question that the Legislature has
the power to determine what can or cannot be done with
the soil at the bottom of navigable streams and the power
to determine that it can only be removed upon certain
conditions for which licenses may be granted. The
question before us, however, is whether the Legislature
up to this time has invested the administrative officials
of the Commonwealth with the right to exact
compensation for the removal of such materials."
Here there can be no question that the department can "exact
compensation"-the rate is even set out by the statute. So :.1lso is the
:.1uthority of the department to condition the license or permission to
3.

A case where. interestingly, all three of the appellants herein were parties plaintiff.

4.
The court never said there was a property right, but seemed to feel that lorg continued
custom, acquiesced in by the Commonwealth, had some weight. It said, 43 Dauph. at 289:
"When the people of the Commonwealth have engaged, time out of mind,
in a course of conduct with reference to the lands and waters of the Commonwealth
without question, and in the absence of any specific legislative prohibition. it
remains for the Legislature alone to make the reform needed to prohibit such
course of conduct, and to change the public policy of the state in that regard."
Commonwealth vs. Hail, 291 Pa. 341, 3 52.
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remove sand and gravel on "such conditions as it shall deem in the best
interests of the Commonwealth."
The only question is whether it may attach conditions that may
in effect prohibit sand and gravel dredging altogether-or. alternatively
stated. on a different legal theory, whether the power to sell or lease sand
and gravel carries with it the power to refuse to sell or lease sand and
gravel.
We believe the department has these powers. It can prohibit
dredging (or refuse to sell sand and gravel) Jltogether. however. only if
doing so is in the best interests of the Commonwealth. Part of those
interests is undoubtedly the protection of fishery resources. See, e.g ..
:lfcCrady Rodgers 1·. Culgrol'e. 43 Dauph. '275. '286-288 (1937)~ Hunr 1'.
Graham 15 Pa. Super. 4'2 (1900). Our findings with respect to this interest
are set forth in our interlocutory adjudication of August 8. 1973. A part
of these interests is also the economic well being of the citizens of the
Commonwealth. Our findings on this issue. relative to long run economic
effects of dredging 5 are also contained in our interlocutorv adjudic:1tion
of August ~. \973.
We :1re here Je:1ling only with the short run ~..·conom1c
consequences ot· the dt.'partment's action in limiting dredging immediately.
Js of the 197'2 dredging season. with no transition period for economic
adjustments.
The department (and its predecessor agencies) by selling such sand
and gravel deposits over many years. has given the impression that it will
continue to do so, and has thereby brought about a situation where other
possible sources of aggregate have not been sought out because this one
was available. Given this situation, the department is bound to consider
whether there is likely to be an economic wrench to the community if
this source of supply is suddenly cut off, :md to tJke that economic wrench
into account in deciding whether to cut it off, whether immediately or
sometime in the future.
It is for the consideration of that possible economic wrench that
the case was remanded to the department on August 8. 1973. The
department, considering current data, found on October 18, 1973. that "the
economic impact of continuing to limit dredging to areas previously dredged
5.
We thought and still think, that long: run economic considerations favor the department's
action in this case.
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(i.e. of refusing to sell any sand and gravel from any undredged areas of
the river bottom) would be minimal."
We find that the department had no substantial evidence to
support such a conclusion and, indeed, that its evidence. presented at the
hearings on December 10, 11, and 12. 1973, does not support that
conclusion.
The department's testimony indicated that there is not now
(September and October, 1973), sufficient production of Type A coarse
aggregate to meet current demand in the Warren-Franklin area. and that
to bring new sources of supply onro the market, one would need
approximately 2 years lead time. During that interim period aggregate
would have to be imported from some unknown distance (at a higher price,
reflecting transportation costs) or the price would have to increase
(sufficiently to reduce demand to a point where it equaled the new, reduced
supply), or more probably some combination of both of these alternatives.
If the price of aggreg<He increased sufficiently, it would bring new sources
onto the market. and would at the same time reduce demand to a point
where there was no shortage. 6
The problem of economic impact is one of transition-what
happens to the people who had built up businesses that were dependent
on a plentiful and cheap source of aggregate, and to the people who were
employed in those businesses. when :1 major source of that supply is cut
off and the resulting absolute shortage, and/or sharp price rise, makes the
continuance of such businesses economically nonviable.
Here, with a present shortage, and an approximately two year
period to bring new sources into production, it appears that such transitional
effects are unavoidable.
The department's testimony was that total
aggregate production in the Franklin-Warren area was around 500,000 tons
per year. The total production of Warren Sand and Gravel Co. :1nd Oil
City Sand and Gravel Co. in 1971 was nearly that great. They obviously
account for a major portion of the total and, if they had completely stopped
producing as of 1972, the "transitional shortage" would have been acute.
The question remains what the magnitude of the economic
impact is likely to be. The department found that it was "minimal" and,
balancing this "minimal" impact against the risk to the fishery resource,
Ch,

6. All this is elementary economic theory. See, e.g., C. E. Ferguson, Microeconomic Theory,
5(!966).

146.

Warren Sand & Gravel Co.. Inc.

decided that no transition period should be provided. While it is right
and proper-even required-to balance the short run economic impact against
the risk or environmental harm, the findings of economic impact that should
be balanced on the other side i must be supported by substantial evidence.
The dep:.lrtmcnt attempted to support its finding by submitting
evidence that, while prices of Type A sand and gravel had indeed increased
in the Franklin-Warren area since the condition appealed from was imposed
for the 1972 season. prices had increased in other parts of the
Commonwealth as well. The data used were records of the Pennsylvania
Department of Transportation i Penn DOT) showing all purchases or sand
and gravel from January 1970 through November 1973.
The writer, sitting as hearing examiner, excluded from evidence
at that time the records of purchases from other areas of the
Commonwealth, on the grounds that the market for sand and gravel is
predominantly a local market 8 and unless the conditions for the price rises
in other areas were explained. no testimony comparing those price rises
with those for the Franklin-Warren area could be held to be rclev:mt. No
such explanation was offered.
Further re.tlection and analysis of the data submitteu convinces
us not only that this ruling w:.1s correct. but that even the bare dat::t rel:ltive
to price increases in the Franklin-Warren :.1rea gives us information that is
too superficial to prove anything. We have no comparison of those increases
with general or particular rates of intlation, for wages or other prices. or
with the economic characteristics of the supply or demand of sand and
gravel in area. We do know that, at least during 1972 and 1973, Oil City
Sand and Gravel Co. and Warren Sand and Gravel Co. did not totally stop
dredging; they dredged less. To say, as the department apparently did.
that prices increased everywhere, :.1nd therefore these price increases must
not have much to do with any sort of transitional shortage of sand :.1nd
gravel, is an unwarranted logical jump.
The only employment figures presented were to the effect th:.1t
the employees of the appellants-approximately 13 at Warren ::tnd 20 Jt
7.
On the other side in connet:tion with the short run aspect of the decision. that is. As
already noted, we have concluded that, in the long run, economic and environmental factors both
support a limitation of dredging.
8.
13ecause of high transportation costs relative to the total market value of the product.
Some aggregate is imported by boat from as far away as Michigan, to Erie; Philadelphia presumably
also can get aggregate from greater distances. In the Franklin-Warren area little aggregate travels
more than 40 or 50 miles.
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Franklin-would probably be able to find alternative employment within
a reasonably short period of time. Given the specialized nature of many
of those jobs. however. they would probably have to find equivalent
employment as equipment operators in the construction industry. No
testimony was given isolating this employment sector. Furthermore. during
the transition period especially, the construction industry is likely to be
among those most adversely affected by a shortage of aggregate.
Even given the tenuous nature of that evidence, however, if 33
jobs were all that were at stake we think the department would probably
be justified in saying that the risk to the fishery resources of Upper
Allegheny-and the economic (and employment) value of that
fishery-outweighed this economic impact.
The potential significant economic impact, however, the impact
that might outweigh the risk to the fishery, is the indirect impact on
businesses and other economic activities that have depended on river gravel
as a source of supply.
Since the transition-or adjustment-period is approximately two
years. we conclude that economic effects will not have :.1 significant impact
of PennDOT's purchases-either Llirectly, for road maintenance, or
indirectly, for highway constmction. 9 By their testimony, witnesses from
PennDOT indicated that their department's response to higher :.1ggregate
prices would be delayed, first by the virtual necessity of maintaining roads
already built and, second, by the lengthy planning process involved in the
building of new highways. Any transitional shortage of aggregate lasting
only two years is unlikely to affect PennDOT significantly; any presently
foreseeable long term effects are likely to be outweighed by the long term
environmental and economic effects of continuing to dredge new areas of
the river, already referred to.
The effects on private industry and on municipalities :.1re harder
to :.1ssess. They are less able to continue as before. regardless of temporary
price incre:.1ses in one r:.1w m:.1terial. Both Warren and Oil City S<.mJ and
Gravel Company submitted summaries of their orders. taken from invoices.
for the years 1971 and 1973. These, at least the 1971 figures, :.1re in
general consistent with the board's finding of fact No. 6 in our interlocutory
adjudication of August 8, 1973-that 70-80% of Warren Sand and Gravel
9.
PennDOT performs maintenance work itself. purchasing Jggregate therefore. Construction
work is performed by construction contractors. who purchase their own :~ggregate: PennDOT's
purchase of aggregate for highway construction is therefore indirect only.
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Company's output goes to road building and maintenance.
Counting indirect sales-sales of sand and gravel to Interstate
Amiesite Corporation. which then resells it to a final consumer ~s a
component of blacktop-Warren Sand ~nd Gravel Company sold
~pproximately 29 .I r;. of its 1971 output to private businesses. 1 0 and 8.60of its 1971 output to municipalities. 1 1 Oil City Sand and Gravel Company
sold approximately 34. 77o of its 1971 output to private businesses, 1 2 and
8.1% of its 1971 output to municipalities. 1 3
While the percentage of sales to private business customers may
:.H.:tually be somewhat less than this (see footnotes for calculations) we feel
justified m concluding that sales. other than sales to PennDOT or to
contractors performing work for PennDOT, :.unount to approximately
30-35% of total sales for Warren Sand and Gravel Co. (approximately 82,000
10.
Titis tigure was arrived at by totaling all sales to private customers other than highway
contractors (9, 198 tons), plus the percentage of sales to Interstate Amiesite Corporation that were
resold to private business customers l29.5':-i: x 169.698 tons = 50.060 tons), plus all miscellaneous
and cash sales ll 0,704 tons), and taking this total (79.962 tons) as a percentage of total 1971
-;ales. The figure may be high. since la) -;orne of the direct private business customers may have
been contractors for PennDOT (the nwnbcr of possible instances. here. would not be lar¥Cl. lb) -;orne
<lf the private business customers nf Int.:r'\latc ..\miesitc Corporation may have been .:ontr:Ktors
for PennDOT lthe number of possible instances. here. is unknown). and (c) the assumption that
highway contractors for PcnnDOT would not appear in the "miscellaneous" or "c:.~sh qlc" <::.1t.:gories
may not be totally warranted. On the other hand. sales to other aggregate dealers were not inducted.
Nevertheless. the figure is consistent with other testimony t upon which our earlier Finding of f-act
was based). and the true figure is probably not below 25%.
II.
Titis tigure was arrived at the same way: total sales to municipalities (3.670 tonsl. plus
the percentage of sales to Interstate Amiesite Corporation that were resold to municipalities ( 11.8%
times 169,698 tons = 20.024 tons) for a total of 23.694 which is 8.6% of total 1971 sales. TI1e
uncertainties noted relative to the percentage of sales to private business customers would not obtain
here. If anything, this figure might be as much at l ':1: low. because of the possibility that some
private business customers were highway contractors for municipalities and a few miscellaneous sales
may have been to municipalities.
11.
This fi!,'<He was arrived at by adding sales to private customers (24.1 36 tons). miscellaneous
and cash sales !21,137 tons), and the sales to lnterstatc Amiesite Corporation that were resold
to private customers (29.5';>, times 96.064 tons= 28.339 tons). for a total of 73.61! tons. or 34.7%
of total 1971 sales. This figure is -;ubject to the same uncertainties as arc outlined in footnote l 10,
supra. for private business customer 5alcs of Warren Sand and Gravel Company.
13.
Titis tigure was arrived at by adding: s:.~les to municipalities !5.885 tons) :md the sales
to Interstate Amiesite Corporation that were resold to municipalities (11.8% times 96.064 tons =
11.336 tons) for a total of 17.221 tons, or 8.1% of total 1971 sales.
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to 106.000 tons) and 35 to 40% for Oil City Sand and Gravel Co.
(approximately 7 5.000 to 85,000 tons). This represents a clear potential
for a very substantial impact on local businesses and municipalities if this
quantum of supply is cut off suddenly.
Interpreting these figures in detail we. of course. know little of
either the price elasticity of demand, or of the demand sectors in question,
or for that matter what we might call "the supply elasticity of price."
We don't know how great an impact the lowered supply did have. or is
likely to have on price. nor· do we know with much certainty what impact
that increased price is likely to have on the affected businesses. \Ve do
know that the demand for aggregate is a derived demand. in the sense that
there is no demand for aggregate that is separable from and independent
of the demand for final products made for aggregate (principally roads and
buildings). We don't know what the market conditions-especially demand
changes and the price elasticity of demand-are like in the Franklin-Warren
area for these final products, with one exception. That exception is State
built and maintained highways, with respect to which we have concluded,
supra. that the effect of a transitional shortage is indeed likely to be
"minimal.''
We do not think it can be reasonably concluded that the dTect
of transitional shortage on municipal road building
on private businesses. will be minimal.

~llld

maintenance. or

Municipalities may well postpone

certain building projects: maintenance is more difficult.

Private business.

short of temporarily going out of business. cannot easily postpone. at least
not for a period in the neighborhood of two years.
To make our legal position explicit. we hold that the department
has an obligation in a case such as this to act reasonably. See Reich,
Charles A., "The New Property," 73 Yale L. Jour. 733(1963). and cases
cited therein. Acting reasonably requires it to actively seek out all the
evidence that may be relevant to its action, :md then to balance the evidence
it has in a reasonable manner.
To act without L·crtainty is not
unreasonable-an action such as the one at issue here looks to both economic
and environmental consequences in the future, and the future can never
be certain-it can only be known in terms of probabilities.
Nor is it unreasonable to act on the basis of the best evidence
at hand, when better evidence is unavailable and/or can be obtained only
at great expense or at some time considerable in the future. We thought,
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and still think, for example, that dealing with the risk to the fishery
resources of Upper Allegheny River on the basis of the evidence at hand
in 1972 was reasonable-it was not required that the department wait for
the 12-month study that ho.s now been completed.
We remo.nded beco.use the depo.rtment had not bo.lanced short term
economic effects into its equation at o.lL not because the evidence it did
consider was inadequate. The department has now considered short term
economic effects and, on the basis of the evidence in the record and o.vailable
to it. we find that the evidence available does not support its conclusion.
\-!any of the unknowns. the questions. that we have listed above would
be extremely difficult to tind answers to, some would be well nigh
impossible. The price elasticity of demand for the final products made
with aggregate, for example, as well as the derived price elasticity of demand
for aggregate itself, would be almost impossible to determine. 1 4
Given the fact that only a limited amount of economic
information is or can be available, however, we nevertheless think it can
be concluded from the information that is available that there is an
extremely high risk of severe economic dislocations from an immediate
termination of river dredging. We so find. This risk must he balanced
against the risk to the fishery and to long term economic benetits from
limiting dredging.
As outlined in our interlocutory adjudication of August 8, 1973,
the risk to the fishery can be analyzed in to two general categories: 1 5
( 1) The substitution of deep dredge for shallower natural pools.
(2) The destruction of natural riffle areas.
Of these, the testimony relating to the substitution of deep dredge
pools for shallower natural pools must be characterized as somewhat
14.
One difficulty would be that the um:ertainty principle would :~pply-the fact that one
was going out to determine those elasticities now, in the course of this dispute. would affect the
values being determined. Probably both elasticities would be greater-quantity of demand would
respond more to price than it would in the absence of a •;tudy. 13ut if the fact one is measuring
)Omethin~ arlects the variable one is measurin~. then it is literally impossible to tdl wlnt that
variable truly is like. "in real life".
15.
The appellants emphasized repeatedly a third potential harm. which they argued proved
that the overall harm must be insigniticant: The total area of the river being dred~ed, compared
with the total length of the river. To date, a total of about 6.5 miles has been dredged, compared
with a total distance, between Warren and franklin, of about 65 miles. If comparisons of totals
were all there was to it. we would undoubtedly agree. But, as noted in the text. and in our
interlocutory adjudication of August 8. 1973, we are convinced that is not all there is to it. The
single most important factor is probably the destruction of natural riffle areas.
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theoreticaL
Undoubtedly, there ts a natural equilibrium relationship
between the types of riffles found on the Upper Allegheny River and the
natural pools that exist in sequence with them. Undoubtedly. :.1lso. if one
substituted deeper pools in enough places one might well disturb this
equilibrium, :.1nd end up with a different biological community in the river
as a whole than is now found there. This conclusion, however, although
clearly plausible, was not supported by specific evidence relating to this
or any other river. Nor did it seem to be emphasized especially. With
respect to the point at which the harm feared might :J.ctually accrue. this
factor may be said to be so subject to uncertainty as to be speculative.
In contrast. the testimony relating to the destruction of riffle
areas was very specific, and was strongly emphasized. There was a high
degree of certainty, here, that almost any further encroachments might cause
serious harm. The reason for this is, as explained in our earlier, interlocutory
adjudication of August S. 1973, that the riffle areas provide the
underpinning for the entire food chain.
Benthic algae, benthic
· macroinvertibrates. and forage fish are dependent of riftlc areas for survival.
The present riftle-to-pool ratio in the L~pper Allegheny River and
the characteristics of the overall biological community as testified to. are
such that we must regard the conditions for the maintenance of that
community as adequate. but not ample. Specifically. it would not be
possible to regard any decrease in natural riftle area as free of the risk
that a critical threshold might be passed that would inreversible change
the river's biological community to something different. (See the discussion
of this problem in .our earlier, interlocutory adjudication of August 8.
1973.) We conclude that dredging any additional areas in the river would
pose a significant risk of substantial harm to the fishery, if those additional
areas were natural riftles. On the other hand, given the overall present
extent of dredging in the river, dredging additional areas would pose a risk
of such harm that can only be described as speculative. if those additional
areas were not riftles.
At the upstream end of a dredge pool (at le~1st, all the dredge
pools the writer saw on the Upper Allegheny River), there is a riffle, whether
or not there was originally a natural riffle there. This is because the water
level in the dredge pool is governed by the level of the riffle at the
downstream end of the pool, which for the pools in question on the Upper
Allegheny is lower than the bottom of even a pool that might have existed
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at the upstream end.
This face can make it difficult to tell, from
observation. whether :.1n upstream extension of dredging would encroach
on :.1 natural riftle or on what was originally a pool. However, given this
difficulty. we conclude that the Fwnklin Dredge Pool could be extended
upstream for about 200 feet without encroaching significantly on any
natural riffle. and that the Warren Dredge Pool could be extended upstream
approximately 850 feet in the right channel (the north side of the largest
of the Three Sisters Islands), and about 200 feet in the left channel (the
south side of the same island). without encroaching signific:wrly on a nJtural
riffle. 1 6 These areas :.1re indicated on Figures I :.1nd I I of this adjudication.

infra.
Appellants have consistently argued that when the dredging
operation advances upstream a new riffle is created, since the water level
in the dredged pool will ordinarily be below even upstream natural pools.
We think it was reasonable for the department to conclude that this is
not an adequate substitute. First, as the dredging operation progresses into
a pool are:.1. the argument assumes that :.1 riffk benthic biological community
will automatically move in :.ll1d be substituted for the destroyed pool benthi'-·
community. How long it will take for this to happen is unknown-whether
it would even happen :.1t all was doubted by one witness. Since this new.
"artifici:.1l" riffle would constantly be in the process of being destroyed
as the dredging operation moves upstream and "new" riffles arc created.
such an establishment of a new riffle benthic community would have to
occur rather quickly-in the order of months. not years,-if it were to be
at all effec.tive in helping to keep the food chain intact. We doubt that
it would occur that fast.
Second. and related to our just-stated conclusion. the riffles at
the upstream end of dredging pools are quite different from the natural
riffles. They are steeper: the water velocity is quite a lot higher: :.md (except
perhaps for the one :1t the head of the abandoned dredge pool at Oil Cityl
they arc in g~neral shorter. Speaking from the point of one who canoed
the river, the writer would call them rapids. rather than riftles-thc one
at the head of the Franklin dredge pool has 24 inch standing waves. the
one at Oil City, 18 inch standing waves. It seems likely that it would
16.
Tills and other findings relative to the physical characteristics of the river are based in
part upon the view held October IQ-12, 1973, referred to in the record.
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be more difficult for a riffle biological community to establish itself in
such an environment than in a "normal" riffle: it also seems likely that
the community, given the increased t1ow and agitation of the water, might
be somewhat differenr.
Thirdly, and perhaps most important for our purposes. going
upstream. any further than we will be permitting by this opinion at either
Franklin or Warren, will result not in converting a natural pool into a riffle
(or rapid), but in the conversion of an upstream natural riffle into a dredge
pool. It will result in an :1bsolute (:lnd. on a human time sc::lle. permanent)
reduction in the amount of riftle area in the river.
Based on the above and on various evidence relative to aquatic
biology, including the recently issued 1:>month study by the Fish
Commission. we conclude that the risk to the fishery from allowing dredging
200 feet upstream from the head of the existing dredge pool, proposed
in appellant's Exhibit C for Oil City Sand and Gravel Co. (a copy of a
portion of that exhibit, marked by us to show the additional area in which
dredging is to be permitted. made a part of this adjudication as Figure n.
would not be significant, compared with the probability or substantial
economic dislocations from the immediate total termination of river
dredging in that area. Based on the character of the river just upstre::tm
from that area-where there is a natural riftle-we would not feel justified
in reaching a similar conclusion relative to any further extension upstream.
The risk of harm to the fishery would increase substantially beyond
200 feet upstream.
Based on the same evidence, we conclude that the risk to the
fishery from allowing dredging by Warren Sand and Gravel Co. as proposed
on Figure II, of this adjudication would also be insignificant. 1 7 compared
with the probability of substantial economic dislocations from the
immediate total termination of river dredging in this area. It will be noted
that our conclusion permits dredging somewhat farther upstream in the right
hand channel than requested by appellants. but about 300 feet less in the
left hand channel. (Specifically, we are permitting dredging an additional

l 7.
It should be explicitly noted, in addition to other matters on the record, that there is
a large oil refmery on the right bank of the river just upstream from the islands shown in Figure I.
which (apart from any effect on recreational aesthetics) was observed on October l 0, 1973, to
be discharging some oil, and at Glade Run considerable heated water.
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850 feet upstream from the present limit of dredging in the right channel,
and 200 feet upstream from the present limit of dredging m the left
channel.)

The reason for this is that. if the water level is dropped

sianificantlv
:::- in the left hand channeL there will be no water between the
smaller (750 foot) island and the present bank of the river. This will happen
if either leg of the dredge pool gets upstream of the islands, and will
probably happen if the smaller leg goes as far as proposed by appellants.
If this happens, an existing riffle area would be destroyed, and
any such destruction constitutes a substantial risk to the fishery in the
area. The record is replete with testimony that the food chain that supports
the fishery is supported primarily by-founded on-benthic organisms, both
plant and animal, living in, and needing, riffles.
Each of these additional areas would permit, respectively, Oil City
Sand and Gravel Company and Warren Sand and Gravel Company to operate
in the river for approximately a year. 1 8 Given the fact that the transitioml
shortage effect is likely to be of about two year's duration, and th:.lt both
companies have been conducting vigorously ~tepped-up programs of
explorJtion for land based sources for a little more than une yc:1r. we
conclude that the risk of short term economic dislocations from transition:J.l
shortages will he substantially eliminated by allowing dredging in these
additional areas. While the risk to the fishery c:1nnot be totally discounted
(especially in view of the fact that any actual harm-as Jistinguished from
risk of harm-would be permanent anJ totally irreparable), we do not think
the risk, from these very limited extensions, is probable enough that the
department could reasonably conclude that the risk to the fishery
outweighed the almost certain short run economic harm.
Beyond these limited extensions, the risk to the fishery would
be sharply increased, and the risk of economic harm would be sharply
reduced-almost to negligibility. We could think the department ~..:ould
hardly re:1sonably grant :1ny further extensions.
18.
We note that the practice of issuing permits on an annual basis puts the appellants in
a position of some considerable insecurity with respect to planning for capital investments and making
other long-term decisions. We will provide in our order in this adjudication that the permits to
Warren and Oil City Sand and Gravel Companies be issued for two years, to allow for the complete
dredging of the limited new areas permitted by this adjudication. We would, in view of the discussions
held at oral argument on March 6, 1974, recommend (but not require) that the department consider
longer term permits-perhaps up to 5 years-in the future for dredging in the then exisiting dredge
pools.
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We note that there are substantial equities in the appellant's favor
m this case. They have been in the business of dredging in the Upper
Allegheny River for many years. and have made substanti::ll investments
in c:.1pital equipment and other fixed costs in the expectation. in part
induced by the fact that the Commonwe:.1lth has for many years permitted
river dredging. If not permitted to dredge new areas, some or all of those
investments will be wasted. We are unsure of the legal significance of those
equities. and have chosen to base our conclusion instead on a required
balancing of various impacts on the public. viewing appellants in th:.1t
context :.1s members of the public. We remark on this at this point only
to note that, if we considered those equities, we would be led to the same
conclusion we here reach. The equities in favor of the appellants balanced
into the equation that includes the various aspects of the public interest
considered herein, would not lead us to a different result.
To recapitulate: We hold that the decision of the department.
in question. is subject to review by this board. We also hold that the
department has an affirmative Juty to examine :.md consider all f:.1ctors
relevant to a Jecision such as the one in question. While the "burden
of proof" in an ordinary case \vould ordinarily fall on the party seeking
to change the status quo. here there are two aspects to the status
quo-environmental and economic. The appellants are seeking to change
the environmental status quo (to dredge areas of the river not previously
dredged): the department is see king to change the short term economic
status quo (the supply and demand relationships in the established market
for aggregate in the region).
The department has an obligation to consider both aspects.
Initially, it considered only one. When it analyzed and considered both.
it did so inadequately. It acted unreasonably in deciding not to permit
additional areas of dredging as designated in Figures I and IT of this
adjudication. If the question were raiseu we think we shou!J have to say.
based on this record, that it would be :.1cting unre:.1sonably if it permitteu
dredging in any further additional areas.
ADDlTIONAL CONCLUSIONS OF LAW

8.
Specifically, relative to Conclusion of L:.1w No. I. set forth
m our interlocutory adjudication of August 8, 1973, this board h:.1s
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jurisdiction to review the decision of the department to limit dredging to
previously dredged areas.
9.
The department has an affirmative duty to consider. and to
investigate evidence relevant to, all factors relating to decisions such as the
one to limit dredging to previously dredged are:.ts.
The finding by the department that the economic impact
10.
of continuing to limit dredging to previously dredged areas would be
minimal was not supported by substantial evidence.
11.
The substantial risk of severe temporary economic impact
of continuing to limit dredging to previously dredged :Heas. compared with
the more limited risk of allowing a small extension of dredging new areas
at the Oil City Sand and Gravel Co. dredge pool at Franklin, and at the
Warren Sand and Gravel Co. dredge pool at Warren, justify small extensions
as indicated in Figures I and II of this adjudication. Any further extension
would have reduced economic benefits and would carry substantially greater
risk of environmental harm, and would not be justified.
ORDER

AND NOW, this 3rd day of \1ay, 1974. it is ordered ~~s follows:
( 1) Oil City Sand and Gravel Co. shall be issued :.1 dredging
permit for at least the calendar years 1974 and 1975. dTective this day.
subject to the conditions specified in the permits appealed from, except
that (a) dredging may take place within 50 feet, but no closer than 25 feet,
to any shoreline or island, (b) there shall be no limitation as to when
dredging may take place. unless during this period it appears that. due to
increased traffic or other factors, a hazard to boaters is created by dredging
on holidays and weekends, or at other particular times, and (c) dredging
may take place in an J.dditional J.rea extending 200 feet upstream from
the present limit of dredging in the FrJ.nklin Dredge Pool.
C2) Warren Sand and Gravel Co. shall be issued :.1 dredging permit
for at least the calendar years 197 4 and 197 5, effective this dJ.y, subject
to the conditions specified in the permits appealed from. except that
(a) dredging may take place within 50 feet, but no closer than 25 feet,
to any shoreline or island, (b) there shall be no limitation as to when
dredging may take place, unless during this period it appears that, due to
increased traffic or other factors, a hazard to boaters is created by dred¢ng
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on holidays and weekends, or other particular times. and (c) dredging may
take place in an additional area extending 200 feet upstream from the
present limit of dredging in the Warren Dredge Pool in the left (south)
channel beside the largest of the Three Sisters Isl:.!nds. and 850 feet
upstream from the present limit of dredging in the Warren Dredge Pool
in the right (north) channel beside that same island.
(3) Davison Sand and Gravel Co. shall be issued a dredging
permit for at least the remainder of the calendar year 1974. effective this
day, and thereafter as they qualify for sctch pem1it. subject to the conditions
specified in the permit appe:.1led from. except that (:.1) dredging may take
place within 50 feet, but no closer than 25 feet, to any shoreline or island.
and (b) there shall be no limitation as to when dredging may take place,
unless during the period of the permit it appears that, due to increased
traffic or other factors, a hazard to boaters is created by dredging on
holidays and weekends, or at other particular times.
The additional areas that may be dredged by Oil City Sand and
Gravel Co. :.1nd Warren Sand and Gravel Co. :.1re set forth on Figures [
and II of this adjudication.

1V/ilford- Trumbauerst·ifle
MILFORD-TRUMBAUERSVILLE AREA
SEWER AUTHORITY and
MILFORD TOWNSHIP

Docket No. 73-247-W

HIGMAN et ux, et a1 and BATCO, INC.
ADJUDICATION
By PAUL E. WATERS, Member, May 7, 1974

This matter comes before the board on :.1ppeal from :.1 sewer
construction order of the department, to the Milford-Trumbauersville Sewer
Authority and Milford Township, appellant, ordering them to construct
sewage conveyance and treatment facilities "as set forth in and authorized
by sewage permit no. 0981408 issued to Milford-Trumbauersville Area Sewer
Authority." The order was based on alleged violation of The Clean Streams
Law, and regulations of the department.
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The Sewer Authority and Trumbauersville Borough have not
appealed the order: only Milford Township has. Batco Inc. intervened in
favor of the order and Higman et a! intervened in opposition thereto.
FINDlNGS OF FACT

l.
The order of the Department of Env_ironmental Resources
here in question was issued July 17, 1973, and delivered to the appellant
July l 9. 1973, although a telegraphic notice thereof was delivered to
appellant July 18. 1973.
,
The Milford-Trumbauersville Sewer Authority h::td received
bids for the project which was the subject of the Department of
Environmental Resources' order in this case, which bids expired by their
own terms, July 14, 1973.
3.
The time for expiration of the said bids was extended to
July 23. 1973, a Monday, after which they could no longer be ::tccepted.
4.
Appellant had five Jays in which to effectively comply with
the order appealed from. and two of those Jays were a Saturday and a
Sunday respectively.
5.
At the time of receipt of the order appealed from. the
individual supervisors of Milford Township lacked confidence in the
engineering data of the sewer project ordered to be constmcteJ.
6.
The supervisors of Milford Township lacked confidence in
the engineering data they were receiving because the engineer's information
as to the amount of anticipated capital contributions and the number of
equivalent dwelling units changed several times in the last several weeks
before the bids expired.
7.
The amount of time between the date of delivery of the
department's order to the appellant's corporate authorities and the last datt
when they could effectively act on the order was too short to permit the
township to properly act.
8.
The lack of confidence on the part of the Milford Township
supervisors in the engineering data they were receiving in the last few weeks
before the bids expired justified their failure to approve the sewer project
as they were ordered to do.
9.
The department found malfunctioning on-lot sewage disposal
systems, and that land is unsuitable in areas which were otherwise available
for development.
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10.
In addition to actual pollution coming from malfunctioning
systems in a large ;1rea of the township, there is the potential for much
greater water pollution, unless corrective measures are taken now.
CONCLUSIONS OF LAW

1.
matter-.
.

The board has jurisdiction over the

parti~s

and the subjc:ct

..,

The department has greater responsiblity for review when
it goes beyond authorizing ;1 project. ;J.nd actually orders ;1 municip;J.lity
to construct a particular sewer and collection system.
3.
Prior to issuing its order to construct and install the
particular sewer project here in question, the Department of Environmental
Resources had an obligation to determine that it best suited the needs of
Milford Township and of Trumbauersville Borough.
4.
Under The Clean Streams Law, the department is authorized
to issue orders requiring action on the part of the township. not only when
water pollution is shown but also where there is a potential h;J.z:J.rd such
as we find in this c:.1se. 1
5.
The department did not permit the township sufficient time
from the date of the order until it w:J.s to act thereon. to allow for
contingencies and proper implementation of the order.
6.
The Department of Environmental Resources is without
authority to issue :J.n order for the construction and installation of a
particular sewer project without granting the municipality enough time to
provide itself with a fe:J.sible method of carrying out the same.
DISCUSSION

Appellants have been ordered by the department to construct
sewage conveyance and tre;J.tment facilities in ;J.Ccord:J.nce with a sew:1gc
permit granted. to Milford-Trumbauersville Sewer Authority. The gr~mt of

1.
Intervenor Higman argues that this. like :1n injunction. is :1n extr:J.ordinary remedy within
the meaning of Commonwealth of Pennsylvania v. U.S. Steel Corp. 120 P.L.J. 242. We do not
agree.
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a permit is factually and legally separate from an order to construct certain
facilities. Obviously the department has the power and authority under
The Clean Streams Law. 35 P.S. § 203. to issue either or both. The language
used in this order le:1ves no doubt that the department is doing more than
requiring: the township to evaluate its needs the come up with a sewage
plan to solve the problems. It in effect has said that the plan which once
was deemed feasible must now be pursued, without regard to any second
thoughts on feasibility which might have arisen on the part of one of the
To issue such an order we believe the
municipalities to be served.
department has a greater responsibility to evaluate feasibility than it would
if the municipalities are required to develop a plan to be submitted to
the department for approval.
The order was issued on July 17, 19 73. and would require the
appellant to take action which it is not prepared to take, and to do so
"immediately". It may well be that the department lost confidence in the
sincerity of the township in regard to its intention to cooperate in bringing
the sewer project into being. The facts remains however. that the township
was not given adequate time to exercise the functions properly within
its domain. if the date of the order is considered as important. \\'e believe
that date of the order, July I 7. 1973. is important and controlling in our
assessment of responsibility. The department. of course. had two options.
It could have issued the order some months earlier than it did. or it could
have allowed more time for compliance rather than insisting th:lt this be
done "immediately".
We believe the township supervisors did lose
confidence in the data upon which they would have to rely in making
their final decision /zolV to proceed. It should be clear that this board
has resolved the question of whether the department was justified in taking
steps to eliminate the pollution problem it found in the township, in favor
of the department. We are here concerned only with procedure used in
getting the township to respond to this need. It must be kept in mind
that the supervisors must live in this community for years to come and
it is they, along with their neighbors. who must pay for any mistakes which
are made because of haste imposed by the department.
There is credible testimony that the site selected for the sewage
treatment plant is under water on many occasions. There is a serious
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cont1ict in the testimony as to the results of this alleged tlooding. 2 Inasmuch
as the case will be remanded. it would be in order to further review this
Jspect of the proposed construction. This is especiJlly true in light of Jrticle
I. section 27 of the Constitution. The evidence presented JS to the proposed
plant in all other respects WJS sufficient to sustain the order. 3

ORDER

:-\.ND NOW. this 7th dJy of \!Jy. l ()74. this CJSe ts hereby
remanded to the Department of EnvironmentJl Resources for further action
consistent with this Jdjudication.

Francis T Ferrar
FRANCIS T. FERRAR and SANDRA FERRAR

Docket No. i3-432-W

ADJUDICATION
By PAUL E. WATERS. \1ember. \fay 9. 1974

This matter comes before the board as an :.1ppeal from the refusal
of a permit for an on-lot sewage disposal system in Newberry Township.
The Department of Environmental Resources. hereinafter department. issued
an order on May 2, 1973, which required the township to issue no permits
for sub-surface sewage treatment facilities unless approved in writing by
the department. Appellants made applicJtion to the township for a permit
which was refused. They then asked the township for a hearing but never
received a response to that request. It is on these grounds that the :.1ppeal
was taken to the board.
1
Although the question could be r~ised as l<> whcth~.:r there is ~ctually a "Ttkin!!" ot rile
Reichley property requiring compensation under <Hlr Eminent Dom~in Law. we Jcem this t<1 be
beyond the scope of this proceeding.

3.
The question of whether industrial wastes will actually enter the proposed system seems
to be one that must abide the event.
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FINDINGS OF FACT

1.
The appellants. Francis T. Ferrar and Sandra Ferrar. his wife,
seek :.1 permit for an on-lot sewage disposal system in Newberry Township,

Pa.
.,
The township cannot issue a permit without approval of the
department because of an order to that effect issued by the department
on May 2, 1973.
3.
Appellant's property is located in Newberry Township and
is :.1 tract 9 .S :.1cres more or less in size.
4.
Appellant :.1pplied for :.1 septic permit with Newberry
Township on November 1, 1973.
5.
Appellant paid the proper fee for the application to
Newberry Township.
6.
Appellant was never notified by township that application
was incomplete.
7.
The township rejected appellant's application for a permit
on November 16. 1973.
8.
Appelbnt by mail requested :.1 heJ.ring before [he township
on or about November 20. 1973, to which he received no reply.
9.
Appellant's attorney requested a hearing before the township
for appellant by certified mail but received no response.
10.
As a result of township's failure to respond to appellant's
request for a hearing, appellant lost the opportunity to sell this property
to a prospective purchaser.
11.
A well on appellant's property is located uphill several
hundred feet from proposed septic site and no bodies of water are near
appellant's property.
12.
The township informed appellant tht soil samples had been
submitted to state laboratory for analysis. which was false.
13.
The Jepartment's expert witness, :m environmental
protection specialist, examined between 9 to 11 probe holes on appellant's
site in Newberry Township dug by appellant's contractor.
14.
These holes were evaluated as soon as they were dug, and
the soil was found to be unsatisfactory for an on-lot sewage disposal system
because of a high water table.
15.
The department did not oppose the issuance of a permit
because of the percolation rate.
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16.
There is bedrock underlaying the soil uphill but in the general
area of appellant's proposed constmction, at a depth of 1 1/2 to 7 feet.
Only two of the probes (No. 6 and 8) examined by the
17.
department are in the area where the appellants have indicated their
intention to place the on-lot system.
18.
Distinct mottling was observed in the two deep probe holes
examined, beginning at three feet from the surface down to five feet. The
holes are approximately 50 feet apart in the area of the proposed on-lot
system.
19.
The York County Soil Survey map lists the soil on the
appellant's nine acre tract as Lehigh soil, which generally is· unsuitable for
on-lot sewage disposal because of mottling, which indicates a high water
table.
20.
The department witness verified the soil type as Lehigh soil.
:21.
Appellant's expert witness was of the opinion that the soil
in question was Pennsylvania Silt Loam, but this was an error.
,...,
The tract has a high and a low elevation. The higher land
has underlaying rock formation at a depth too close to the ~urfacc for
an on-lot system.
23.
The lower elevation land. which is proposed as the :5ite for
the appellant's system, has mottling of a degree i11dicating a high water
table, and is also unsatisfactory.
:24.
The total tract is 9.8 acres and there may be areas which
were not adequately tested for suitability.
CONCLUSIONS OF LAW

1.

The board has jurisdiction of the parties and the subject

,

The department is a necessary parry to this proceeding

matter.
because of its order of ~1ay 2. 1973, reserving the right to approve any
on-lot sewage permit the township desires to issue.
3.
The appellant has failed to carry the burden of proving th:1t
the land in question is suitable for on-lot sewage disposal system.
4.

The permit application was properly rejected for the area

in which appellant presently desires to place an on-lot septic systerr:.
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DISCUSSION

The appellants have .a large tract of land in Newberry Township
which was examined by the department for suitability for an on-lot sewage
·disposal system. The department, by an expert witness. testified at length
on the conditions found at the site. The land is on two elevations and
the lower elevation is the area proposed for the system here in question.
Although the department examined more than ten probe holes in an effort
to find a suitable site, it was unable to tind one. Only two of the holes
are in the vicinity where :.1ppe!lants have now indic:lted their on-lot system
would be placed. Nevertheless. these two holes were found to indicate
mottling at a depth which makes the soil unsuitable for its intended purpose
due to a high water table. See Commonwealtlz l'. Fabiano. EHB Docket
No. 73-051 (issued August 1, 1973): Commomvealtlz l'. Cannon, EHB
Docket No. 72-396 (issued August 15, 1973): Commonwealth r. Trujillo.
EHB Docket No. 72-415 (issued December 12, 1973): and Cnmmonwealtlz
l'. Jumha. EHB Docket No. 73-112 (issued April 15. 1074).
This c:.1se. by necessity, turns on the credibility of the witnesses.
Appel!:.lnt offered :.1n expert witness who testified at length ahout the soil
and concluded th;.tt it was suitable for a system which he would install.
It was his expert opinion that the soil in which he would install the system
was Pennsylv;.tnia silt loam. The department disputed this finding :md stated
the soil to be Lehigh. which is usually not suitable for on-lot systems. We
have examined the soil map of the area and compared the testimony on
this point :.md find the department witness to be more credible. It might
be noted also that the bias of appellant's expert. who will get the business
if the permit is granted, has also been considered.
In short. the appellants have failed to carry their burden of proof.
One final word about the procedural question raised by this
appeal. The department took the position that they :m: not a proper party
to this appeal because the township refused the permit. ~tnd never held
a hearing on its denial. The department did not issue the denial k·tter to
appellants. For reasons which escape me, the department refused tv read
its own order of May 2, 1973, which provided that Newberry Township
could not issue any such permits without first obtaining the written consent
of the department. It was this order which makes the department a necessary
party to this proceeding.
We believe that, when a township has failed to provide a requested
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hearing after denial of an on-lot sewage permit, the property owner must
have a fomm for redress. Mandamus would seem to be one way in which
he could proceed. but this would not appear to be an exclusive remedy.
In anv event. this case is much ckarer. because of the department's order
of May 2. 1973. This leaves no doubt that the department fully intended
to be a party at any proceedings involving the township's right to issue
on-lot sewage permits. 1
ORDER

AND NOW. this 9th day of \1ay. 1974. the appeal of Francis
?
T. Ferrar and Sandra Ferrar is hereby dismissed.-

William R. Cameron
WILLIAM R. CAMERON

Docket No.

73-448-W

ADJUDICATION

BY PAUL E. WATERS, \1ember, \tay 9. 19 74

AND NOW. this 9th of :Vlay. 1974. after due consideration of
the motion to dismiss the appe:.ll and hearing thereon. the same is hereby
granted.
The appellant, William R. Cameron, has filed to show an approved
schedule for the replacement of the holding tank which he proposes to
install. We believe that holding. tanks are not intended to be used routinely.
The restriction on their use is set out in regulation 71.61 which provides:
"(a) Holding tanks require regular service and maintenance to
prevent their malfunction and overt1ow :.md shall be used only in lieu of
treatment tanks and subsurface absorption areas when all the following
specific conditions are met:

!.
A more difficult question, and one we do not now have to decide, is whether the township
would have to be a party if this order required that a permit be issued.

2.
Because this is a large tract of land. there may be another area, not yet tested. which
is suitable for an on-lot system.
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"(l) The applicable official plan or the revisions thereto indicate

the use of holding tanks for that lot and provides for replacement by
adequate sewerage services in accordance with a schedule approved by the
Department."
The evidence presented by appellant has failed to show
compliance with the above provision. In a statement of facts (No. 11)
submitted by appellant, he states:
"By letter dated December 28, 1973, (the department) advised the Bucks
County Department of Health that the documents theretofore filed by
Penndel Borough with the department could nor he considered us wz
approved schedule j()r replacing tlze holding tank."
We find the regulation to be a reasonable regulation of holding
tanks. The department has indicated that the proposed date of 1980 is
too long and its approval would be given for a period shorter in duration.
We find nothing arbitrary or unreasonable in this. The appellant has failed
to present any evidence upon which relief can be granted. in light of the
regulation aboved cited.

Robert L. A.ntlwnl'
ROBERT L. ANTHONY

Docket No. 73-356-W

Action for Community Survival, et al

ADJUDICATION
By PAUL E. WATERS, Member, May 9, 1974

This case was previously decided on a motion to dismiss for lack
of jurisdiction. Reargument was ordered and, after due consideration of
the jurisdictional question, we believe that the appeal was not filed timely.
The original "consent agreement" of December 22. 1972. called
for the submission of a "final" erosion and sedimentation control plan-final
in the sense that it would deal with control problems after the completion
of construction of the shopping center in question. By a letter of June 18,
1973, the Department of Environmental Resources approved a specific
"Final Plan". The action from which we find . the appeal to lie is this
letter of June 18, 1973.

Roberr L. Anthony
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Although there is no certainty as to when the appeal period began
to mn as to the authorization granted by this letter. dearly it was not
later than the Jate on \Vhich the letter came to the attention of appellant
Robert Anthony.
Although there is no certainty ;lS to the exact date. we believe
the burden to show all jurisdictional facts is upon appellant. Inasmuch
as the appeal was not filed until October 17, 1973, this requires a showing
of receipt of the letter subsequent to September 16, 1973. Although the
statements of record by appellant indicate an inability to establish this date,
we will nevertheless issue the following order.
ORDER

AND NOW, this 9th day of May, 1974, the appeal filed in the
above matter will be dismissed for lack of jurisdiction, unless within
thirty days from the date hereof. appellants offer affidavits establishing the
above mentioned jurisdictional facts .

.Hrs. C1·ril (;, F1Jx
MRS. CYRIL G. FOX and NATURAL LAl"o/DS

Docket No. i3-0i8-B

TRUST, INC .. Appellants;
CENTRAL DELAWARE COUNTY AUTHORITY,
Permittee;
COMMUNITY COLLEGE OF DELAWARE COUNTY,
Intervenor
ADJUDICATION
By ROBERT BROUGHTON, Chairman. \1ay 16, 19i4

This case is an appeal by Mrs. Cyril G. Fox and the Natural Ll!1ds
Trust, Inc., from the grant of a sewerage permit, no . .23724.2-+. by the
Department of Environmental Resources (department) to Central Delaware
County Authority (CDCA) to extend CDCA's Crum Creek Interceptor from
the junction of Trout Run and Crum Creek to a point on an unnamed
tributary (unnamed tributary) of Crum Creek lying to the east of Crum
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Creek upstream from the Springton Reservoir 1 Dam about a mile upstream
from where that tributary joins Crum Creek. on the Fox property. This
interceptor extension would be 24 inches in diameter for a distance of
7,500 feet to a point approximately in the vicinity of where the unnamed
tributary joins Crum Creek, at which point :.m 8-inch line would be
constructed for a distance of 4,400 feet to serve the already built Marple
Township Campus of the Delaware County Community College. CDCA
and the Delaware County Community College have both intervened in these
proceedings.
A hearing on a supersedeas was held on July 23. 1973. at which
time a supersedeas was issued, subject to a bond that was never posted.
Subsequently, by stipulation of counsel, it was agreed that the matter would
be submitted for finding and adjudication based on ( 1) the testimony and
exhibits presented at the supersedeas hearing, plus (2) the depositions of
Charles Rehm, Jr., and Ralph B. Hirsch, taken, respectively on October l 0.
1973, and February 4, 1974, together with additional documents
introduced through those depositions (a statement. dated June 26. 1973.
by Charles Rehm. Jr.. and a copy of the Comprehensive Plan for Newtown
Township).
The original appeal was also from the grant of a second permit.
no. 2372418 to COCA to constmct a pumping station near the mouth
of Crum Creek. That portion of the appe::ll was severed on July 27. 1973,
and has subsequently been withdrawn.
The issues to be resolved in this adjudication are:
I.
Do appellants have standing to contest the granting of the
permit in question, on any grounds?
II. Does article I, section 27 of the Constitution of Pennsylvania,
the "Environmental Declaration of Rights," apply to the actions of the
department, either directly, or through interpretation of The Clean Streams
Law, Act of June 22, 1937, P. L. 1987, as amended, 35 P. S. ~ § 691.1
et seq., and/or the Sewage Facilities Act, Act of January 24, !966. P. L.
l.
This body of water, located in the main stem of Crum Creek, is referred to on the United
States Geological Survey topographic map for the area as the "Geist Reservoir", and is variously
referred to as either the Springton or the Geist Reservoir in the depositions and documents that
are a part of this record. We will refer to it as "Springton Reservoir".
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1935. as amended, 35 P S. §§750.1 et seq .. in light of article I. section
27?
III. Did the department, in making the decision to grant this
permit, comply with the requirements of article I. section 27 of the
Constitution of Pennsylvania, or with The Clean Streams Law, supra ;.tnd/or
the Sewage Facilities Act, supra, interpreted in light of Article I, section
27?
These issues will be dealt with in order in the Discussion, infra.
FINDINGS OF F ACf

1. A permit, no. 2372424, was granted by the department in
March of 1973, to CDCA to construct a 24-inch extension to its Crum
Creek Interceptor from its present terminus near the junction of Trout Run
(up which there presently runs an interceptor), for 7,500 feet to a point
just upstream from where an unnamed tribuary joins Crum Creek
immediately east of and just downstreJm from. Springton Reservoir Dam.
from which point an eight-inch sewer line would he construckd to s~rve
the Marple Township C1mpus of the Delaware County Community College.
2. The principal purpose of constructing this interceptor
extension is to serve the Delaware County Community College c:1mpus. The
24-inch interceptor would. however, have a 1,500.000 gallons per day (gpd)
capacity, of which only approximately I 07o, or 150.000 gpd will be used
to serve the college. This would leave a 1,350,000 gpd excess, or reserve.
capacity for other purposes.
3. Appellants reside on and/or own land on both sides of Crum
Creek, immediately east of the Springton Reservoir Dam. Mrs. Fox owns
a present interest in said land, and Natural Lands Trust. Inc .. a future
interest in said land. The unnamed tributary flowing from the community
college campus joins Crum Creek on their land. The proposed sewer
interceptor would cross their land.
4. A portion of the Fox-Natural Lands Trust property is used
for wildlife refuge.
5. Siltation and/or other pollution of Crum Creek, and/or the
unnamed tributary joining Crum Creek on the Fox-Natural Lands Trust
land, is likely to have a detrimental effect on the use of that land as :1
wildlife refuge, as well as on the use of that land for other residential and/or
associated recreational purposes.
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6. There was no showing that the provision of the interceptor
m question was likely to have adverse air pollution effects in the area.
7. The direct water pollution effects of constructing the
interceptor m question-siltation during construction. leakage, and
overflows-are likely to be negligible.
8. The provision of the sewer interceptor, with 1,350,000 gpd
reserve capacity, would tend to induce and/or accelerate development in
the area capable of being served by the intercept~r, namely the area in
the watershed of the unnamed tributary to Crum Creek where the
community college campus is located and in the undeveloped portion of
the Crum Creek watershed tributary to Springton Reservoir in Marple and
Newtown Townships. This area is now undeveloped largely because of the
non-provision of public sewerage services: the soil is suitable for on-lot
sewage treatment facilities.
9. Such induced and/or accelerated development is likely to
produce erosion and siltation effects, as well as other potential water
pollution effects. on downstream areas, including Springton Reservoir and
the Fox-Natural Lmds Trust property. unless safeguards are provitled prior
to development. No adequate safeguards have been provided.
10. The department did consider the issue of indirect pollutional
effects. but concluded that the department's recently adopted erosion and
sedimentation control regulations, 25 Pa. Code Chapter I 02, provided an
adequate safeguard. They do not.
11. Springton Reservoir is used as a water supply reservoir by
the Philadelphia Suburban Water Company.
12. Development induced and/or accelerated by construction of
the interceptor in question would destroy the option to preserve all or
part of the area of Crum Creek and its various tributaries upstream from
the Fox-Natural Lands Trust property as regional open space. recreational
land, and/or natural areas.
13. The department did not consider the possibility that any
portion of these lands might be, or perhaps should be, retained as regional
open space, recreational or natural areas, nor did it consider issues relating
to the pace, nature, or intensity or development in the area that could
be served by the interceptor. Nor did it look to see whether any municipal
and/or regional planning had been done to deal with these issues.
14. The lands in question are logical-indeed choice-lands to be
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considered for use as regional open space recreational or natural areas. The
area is now largely undeveloped, and is adjacent to the east of Ridley Creek
State Park. If it were ever desired to expand Ridley Creek State P:1rk.
or to provide ancillary county or regional parks. this would be a logic:1l
area in which to do so.
15. None of the relevant municipal or regional plans considered
the alternative of regional open space, recreational or natural area use for
the lands in question. Nor did they consider issues relating to the pace,
nature, or intensity of development.
They all simply assumed that
development. without considering the desirability, nature. pace. or in tensity
of that development, would take place.
16. There is nothing on this record to allow us to conclude that
the opening of the Community College's Marple Township Campus will
necessarily be delayed by· the delay in the provision of public sewerage
service, by a Crum Creek Interceptor extension, after adequate study of
the effects of constructing that, or by some other alternative. although,
if holding tanks have to be provided in the interim. the expense of opening
before such public sewerage service is provided would be greater.
17. In considering the alkrnative, for service to the community
college c::tmpus. of a force main to the Radnor-Haverford Marple System.
Charles Rehm. Jr.. assumed that development would take place in the area
111
question. and considered that alternative only in terms of :1
l ,500.000 gpd force main, not in terms of a force main adequate to serve
the community college campus only.
DISCUSSION

I.
We are convinced that appellants h:1ve standing to contest
the grant of the interceptor extension permit on several grounds:
l.
As we said in our interlocutory Amended Adjudication of
June 18. 1973. if we deny to appellants. as beneficiaries of the public trust.
standing to contest actions of the trustee, that would mean that only the
Commonwealth-the trustee itself-would be able to contest an action of
the trustee. If the concept of the public tmst is to have any meaning
at all, then the beneficiaries of the tmst must have standing to question
the actions of the trustee on their own, and not merely through an agency
(the Attorney General) of the trustee. Our reasoning in this regard is set
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forth more fully in our Amended Adjudication of June 18, 1973.
It has been argued that the above reasoning should be
limited.. in accordance with the decision in Committee ro Preserve Mill'
Creek v. Secretary of Health. 3 Pa. Commonwealth Ct. 200, :281 A.:2d 468
( 1970), to at least require that for standing to be accorded, an appellant
must be affected by the decision in some reasonably direct way-that is,
that an appellant must have some personal interest over and above that
of being simply a citizen of the Commonwealth. We do not think that
Committee to Preserve .Hill Creek is applicable to public trust cases.
But if it is applicable. then in this case, appellants do have such
(a) They reside on and/or own land in the Crum Creek
an interest.
watershed, immediately east of the dam for the Springton Reservoir:
(b) they own land at the intersection of Crum Creek and the unnamed
tributary along which the interceptor would pass on its way to the
community college campus which it is being built primarily to serve (that
tributary originates on the campus grounds); and (c) the interceptor would
cross their land. The constmction of the interceptor would affect them
directly, and any adverse secondary effects of the interceptor's being built
would also affect them directly.
Furthermore, under Payne t'. Kassab. 11 Pa. Commonwealth Ct.
14, 312 A.2d 86 ( 1973), appellants, as users of the water of the
Commonwealth-public natural resources-have standing to contest what
may be a permit for an inconsistent use.
Mrs. Fox now uses a portion of her land for a wildlife preserve.
If through siltation and/or sewage pollution, the streams (Crum Creek and
the unnamed tributary) that run through her land become less suitable for
that purpose, then the value of her land-for that purpose-is decreased.
It cannot be claimed that this is not a valuable purpose. See, e.g. Texas
Eastern Transmission Corp. v. Wildlife Preserves. 48 N.J. 261, 225 A.2d
130 (1966). where the New Jersey Supreme Court said. 225 A.2d at 134:
"Defendant's voluntary consecration of its lands as a
wildlife preserve, while not giving it the cloak of a public
utility, does invest it with a special and unique status.
Qualitatively, for purposes of the present type of
proceeding, the status might be described as lower than
that of a public utility but higher than that of an ordinary
owner who puts his land to conventional use.
Unquestionably, conservation of natural resources can
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and would become a legitimate public purpose if engaged
in by the federal or state government or an authorized
agency thereof.
At both planes of government a
sympathetic concern has been shown for such preserves,
and acquisition of such resources with public money by
eminent domain and otherwise has been authorized. See,
11
11
statutes relating to
wildlife restoration
projects,
16 U.S.C.A. § 669 er seq.; N.J.S.A. 23:12-1; 13:14-1
er seq.,· and protection of game and birq preserves, 16
U.S.C. A. § § 671-697a; Pearl River Valley Water SupfJ/y
District v. Brown. 248 Miss. 4, 156 So.2d 572. 158 So.2d
694 (Sup. Ct. 1963): State ex rei. .\'nrrlz Carolina Crifiries
Comm. t'. Swry . .241 N.C. I 03. 84 S.E.2d 386 (Sup Ct.
1954). Under the circumstances. and although plaintiff's
right to condemn land in this area for the pipeline is
clear, we believe. for additional reasons to be stated, that
Wildlife Preserves is entitled to have a plenary trial of
its claim that a satisfactory alternate route is available
to plaintiff which will not result in such irreparable
11
damage to the preserve.
In this instance. Js in th:J.t one. the use of the w:J.ter and the use of the
land surrounding it cannot be separated.
3. This board, JS :1 quasi-judicial administrative agency, has
jurisdiction to accord an appellant standing even were there some legal daub t
about that appellant's right to such standing-which doubt we feel does
not exist in this case. Were it held there is some doubt we would nevertheless
exercise our discretion to accord these o.ppellants standing.
II. In our interlocutory Amended Adjudication of June 18,
1973, as well as in our opinion and order of December 21, 1973, on a
motion to dismiss filed by the Delaware County Community College, we
held that article I, section 27 of the Constitution of Pennsylvania was
self-executing, insofar as it applies to this case, and that the public trust
provisions of article I. section 27 required the department. as an agency
of the trustee, to undertake a reasonable study of the effect of its Jction
before giving away a right to use the trust corpus by granting a permit.
In the first opinion, we cited the Commonwealth Court's opinion
in Commonwealth v. National Gettysburg Battlefield Tower, Inc.. 8 Pa.
Commonwealth Ct. 231, 302 A.2d 886 ( 1973), and went on to argue that,
even if Judge Mencer's dissent in that case were accepted. the problems
of uncertainty of standard presented in applying the first sentence of
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article I, section 27 are not present in applying the second two
the
public
trust
doctrine upon the
sentences-which
impose
Commonwealth-since there are at least five centuries of judicial clarification
of the duties of a trustee.
The later opinion and order, issued December 21, 1973, dealt
with the question of whether the Supreme Court's opm1on in
Commonwealth v. National Gettysburg Tower. b!c.. 454 Pa. 193, 311
A.2d 588 (1973), should cause us to rever-se our earlier ruling. We decided
it should not. on the grounds that: (1) Only two justices of the Supreme
Court held that article L section 27 was not self-executing (two others
held it definitely was, and two more seemed to feel it was self-executing,
but did not apply in that case, on the facts). 2 (1) The argument of the
two justices who felt that article I, section 17 was not self-executing was
that, since it incorporated the public trust doctriJ1e, it expanded the powers
of the Commonwealth, and it would require legislation to define that
expansion. This argument, however, overlooked the fact that the public
trust doctrine has been in force as a common law doctrine in Pennsylvania
for many years. and :.1 constitutional amendment incorpor:.1ting it should
not, therefore. require legislation for it to become effective merely because
it was incorporated in 1971 into the constitution. 3 (3) Gettysburg Tower
is distinguishable (even had there been :.1 clear holding on the question of
self-effectiveness) on two grounds: (a) Even if article I, section 27 could
have been viewed as expanding the powers of the Commonwealth in that
case, it is invoked in this case to limit them-this case more closely parallels
the common law public trust doctrine than does that one. (b) This case
involves not so much a direct judicial application of article I, section 27,
2.
It i3 perfectly true. as the community college argues in its brief, that the word of the
Supreme. Court of Pennsylvania is the Law of the Commonwe:Jlth. and binding on all inferior
tribunals. The community college cites no case, however. and we have been unable to tlnd one
where the word of less than a majority of the Supreme Cc>Urt has been so viewed. Here. the
only thing that supports the community college's contention that "the Supreme Court" has ruled
that article I, section 27 is not selt~executing is the fact that the opinion coming to this conclusion
was printed first. That ~eems to us not legally signir1cant. The leg:Jlly sit,.'Ilit1cant fact is that
that was the conclusion of only two justices. We would not emphasize this point so much except
that it has been argued strenuously by the community college in two separate briefs and, now.
in a Petition for a Writ of Prohibition, (Docket No. 92, Miscellaneous Docket No. 20) tUed May 8,
1974, with the Supreme Court.

3. This point would, obviously, be irrelevant had there been a clear holding on the issue
of self-effectiveness.
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but a question of whether the department, in granting a permit under The
Clean Streams Law, supra. and Sewage Facilities Act, supra. must. interpret
those statutes in light of and in conformity with article I, section 27. Parisi
F. Plzifadefp!zia Zoning Board of Adjustment. 393 Pa. 458, 143 A.2d 360
(1958); City of Pittsburgh l'. PennsylPania Public Utility Commission. 3
Pa. Commonwealth Ct. 546, 284 A.2d 808 (1971 ). This is fairly classic
doctrine relative to legislative interpretation.
See, most recently,
Commonwealth P. Harmar Coal Company, 45 2 Pa. 77, 306 A. 2d 308
(1973): and Commonwealth v. Barnes & Tucker Co..
Pa.
A.2d (No. 20, May Term. 1974 Issued March 25, 1974).
We here reaffirm those earlier decisions. We go further, however,
in our comments relative to the interpretation of The Clean Streams Law,
supra, and the Sewage Facilities Act, supra. Sections 4 and 5 of The Clean
Streams Law supra, 35 P.S. §§691.4 and 691.5, provide in relevant part
as follows:
§691.4 Declaration of policy
"(1) Clean. unpolluted streams :.ue absolutely
essential if Pennsylvania is to attract new manufacturing
industries and to develop Pennsylvania's full share of the
tourist industry;

"(2) Clean, unpolluted water is absolutely essential
if Pennsylvanians are to have adequate out-of-door
recreational facilities in the decades ahead;
"(3) It is the objective of the Clean Streams L::1w
not only to prevent further pollution of the waters of
the Commonwealth, but also to reclaim and restore to
a clean, unpolluted condition every stream m
Pennsylvania that is presently polluted:
"(4) The prevention and elimination of w::1ter
pollution is recognized as being directly rebted to the
economic future of the Commonwealth; ::1nd

"(5) The achievement of the objective herein set
forth requires a comprehensive program of watershed
management and control. 1937, June 22, P.L. 1987,
Art. I, §4, added 1965, Aug. 23, P.L. 372 § 2, ::1s
amended 1970, July 31, P.L. 653, No. 222, §3."
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§691.5 Powers and duties
11

(a) The board and the department, in adopting
rules and regulations in establishing policy and priorities.
in issuing orders or permits. and in taking any other
action pursuant to this act. shall. in the exercise of sound
judgment and discretion, and for the purpose of
implementing the declaration of policy set forth in
Section 4 of this act, consider, where applicable, the
following:
11

(1) Water

quality management
control in the watershed as a whole;
11

(2) The present
particular waters;

and

possible

and

future

pollution

uses

of

11

(3) The feasibility of combined or joint treatment
facilities;
11

(4) The
knowledge:

state

of

scientific

and

technological

11

(5) The immediate and long-range economic impact
upon the Commonwealth and its citizens."
Section 5 of the Sewage F:.1cilities Act. supra. 35 P.S. §750.5. provides
m relevant part. . . . :

§ 750.5 Official Plans

11

(d) Every official plan shall:

"(1) Provide
for the orderly extension of
community interceptor sewers in a manner consistent
with the needs and plans of the whole area, provided
that this section shall not be construed to limit the
development of such community facilities at an
accelerated rate different than that set forth in the official
plan;
11

(2) Provide for adequate sewage treatment facilities
which will prevent the discharge of untreated or inadequately treated sewage or other waste into any waters
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or otherwise provide for the safe and sanitary treatment
of sewage or other waste;
"(3) Take into consideration all aspects of planning,
zoning, population estimates, engineering and economics
so as to delineate with all practicable precision those
portions of the area which community systems may
reasonably be expected to serve within ten years, after
ten years, and any areas in which the provision of such
services is not reasonably foreseeable;

" (4) Take in to consideration any existing State pIan
affecting the development, use and protection of water
resources;
"(5) Establish procedures for delineating and
acquiring on a time schedule consistent with that
established in clause (3) of this subsection necessary
rights-of-way or easements for community systems;
" ( 6) Set forth a time schedule and proposed
methods of fmancing the construction and operation of
the planned community systems. together with the
estimated cost thereof;
"(7) Be reviewed by appropriate official planning
agencies within a municipality, including a planning
agency with areawide jurisdiction if one exists, for
consistency with programs of planning for the area, and
all such reviews shall be transmitted to the department
with the proposed plans; and
"(8) Include provision for periodic revision of the
plan.
"(e) The Department is hereby authorized to
approve or disapprove official plans for sewerage systems
submitted in accordance with this act within one year
of date of submission."
These statutory provisions could well be viewed as a legislative
implementation of article I, section 27-especially § § 4 and 5 of The Clean
Streams Law which were enacted after article I, section 27 of the
constitution became effective. They must at least be interpreted in light
of article I, section 2 7.
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So viewed we think we are justified in applying the standard set
forth in Payne v. Kassab. 11 Pa Commonwealth Ct. 14. 29-30, 312
A.2d 86. 94:
"Judicial review of the endless decisions that will
result from such a balancing of environmental and social
concerns must be realistic and not merely legalistic. The
court's role must be to test the decision under review
by a threefold standard; (1) Was there compliance with
all applicable statutes and regulations relevant to the
protection of the Commonwealth's public nattiral
resources'? (2) Does the record demonstrate a reasonable
effort to reduce the environmental incursion to a
minimum? (3) Does the environmental harm which will
result from the challenged decision or action so clearly
outweigh the benefits to be derived therefrom that to
proceed further would be an abuse of discretion?"
We also think we are justified in reaffirming our opinion as set
forth m our Amended Adjudication of June 18, 1973, that some
comprehensive planning is required of the trustee. including as a minimum
consideration of all of the factors explicitly spelled out in article I, section
27, of the Constitution of Pennsylvania (and implicitly referred to in § §44
and 5 of The Clean Streams Law, supra).
Payne v. Kassab. supra;
Flowers v. Northampton Bucks County ;V!unicipal Authority, 57 D&C2d
274 ( 1972); see also Camp Hill Borough Condemnation. 43 D&C2d ( 1967);
Bucks County Board of Commissioners v. Pennsylvania Public Utilities
Commission, 11 Pa. Commonwealth Ct. 487, 313 A.2d (1973).
Article I, section 27 provides as follows:

"§ 27.

Natural resources and the public estate

"The people have a right to clean air, pure water.
and to the preservation of the natural, scenic. historic
and esthetic values of the environment. Pennsylvania's
public natural resources are the common property of all
the people, including generations yet to come. As trustee
of these resources, the Commonwealth shall conserve and
maintain them for the benefit of all the people.
(Adopted May 18, 1971.)"
We feel in addition justified in reaffirming our earlier holding to
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the effect that such consideration requires the consideration of significant
alternatives to the proposed course of action. As we there said, pp. 506
of our Amended Adjudication of June 18. 1973:
"We also hold that any planning process that does
not give serious consideration to (a) alternative methods
of using the resource in question*, and (b) alternative
methods of attaining the objective sought by the permit
applicant, does not constitute an exercise of reasonable
care. See Prest and Turvey. 'Cost Benefic Analvsis: A
Survev', 7 5 Econ. J. 683 ( 1965): Carlin. 'The Gr:md
Canyon Controversv: Lessons for Federal Cost-Benefit
Practices,' Committee on Interior and Insular Affairs.
90th Congress 1st Sess. 507-13 (1967); Carlin, 'Water
Resources Development in an EnvironmentallY Conscious
Era,' 7 Water Resources Bull. 221 (1971); McKean, R.,
Efficiency in Government Through Systems Analvsis
(Wiley, 1958) esp. ·Ch. 3. The fundamental concept of
cost in economics is 'opportunity cost'
- the
opportunities foregone by selecting a particular
alternative. Where so many of the factors involved in
a decision such as the one involved in this case. relative
to how to use and invest the trust property, are
intangible, then any reasonable care given to the decision
must carry through an analysis of alternative uses of the
public natural resource in question, so that the
opportunity cost of selecting any one alternative can be
clearly grasped and rationally considered in terms of the
other alternatives foregone."
Whether or not such consideration of alternatives is a necessity for the
exercise of the requisite due care for, say, a financial trust, we do not
think that a reasor.able trustee could manage natural resources without
explicit consideration of alternative management decisions. Without such
consideration, we would not be prepared to find, to paraph:1se Payne 1'.
Kassab, supra, that the record demonstrated a reasonable effort to reduce
environmental incursion to a minimum. Only by considering the bundles

"*(Footnote in original) A private trustee does have the duty to 'invest' the trust assets. In
the case of the public trust, at least of land resources. preservation may be one form of investment
that must be considered. At a minimum. alternative present uses must be analyzed."
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of costs and benefits-all costs and benefits, whether tangible or
intangible-associated with each alternative can the trustee, exercising
reasonable care. be even remotely sure that any particular proposed
allocation of the public natural resources of the Commonwealth was made
in accordance with its duties as trustee, exercising reasonable care in
investing the corpus of a public natural resources tract.
We again reiterate that the legislature may delegate the duty
of comprehensive planning to municipalities (as it has, by the Municipalities
Planning Code, Act of July 31, 1968, P. L. 805, as amended, 53 P.S.
§ § 10101, er seq,). But in exercising its duties under The Clean Streams
Law, the department must look to see that such planning nas been done.
and that it is legally adequate. If it has not been done, or is not legally
adequate, then the department's action is not in accordance with applicable
law, and must be vacated.
III. When we apply these principles to the facts of this case.
we find, perhaps characteristically, that we have to become considerably
more detailed and precise in our analysis of the relevant statutes and
constitutional provision.
To begin with the easier items, we find that there is no showing
that the value of clean air was not considered by the departmen r.
Charles Rehm, Jr., who performed and/or coordinated most of the analysis
of this permit application for the department. testified that a notice of
the application was sent to other bureaus within the department. specifically
the Bureau of Air Pollution and Noise Control, for comments in case they
saw any problems relating to their areas of expertise that should be
considered. No reply was received. Conceivably this could mean that no
one had time to even look at the question. It could also mean that it
was investigated very carefully, and no problems were seen to be present.
From the testimony we cannot tell which. Since the appellants have the
burden of proving that the department's consideration of the permit was
not in accordance with law, we hold that the appellants have not satisfied
their burden of proof with respect to the department's consideration of
potential air pollution problems associated with the grant of this particular
permit.
11

11

Relative to the potential water pollution effects of the interceptor.
it was testified by both Charles Rehm. Jr. and Michael D. Lagrega, a witness
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for appellants. that the direct effects from the presence of the
interceptor-leakage, overflows, etc.-were likely to be negligible. It was
also testified that direct e.tTects from the construction process-the process
of putting the interceptor in place-could be minimized to the point where
siltation would not be a serious problem. (If this could not be said, at
least in the majority of cases. then few sewer interceptors could be built.)
The latter was not really emphasized by appellants in any event, although
it was raised by the appeal, and one could not say they were unconcerned
about those effects.
More serious would be the erosion and siltation effects from
development induced-or induced more rapidly-by the provision of the
interceptor. Charles Rehm, Jr. testified that he thought of this, but
considered that the recently enacted erosion and sedimentation control
regulations of the department, 25 Pa. Code, Ch. l 02, would provide an
adequate safeguard with respect to this problem.
Undoubtedly, the
department, in considering such potential problems, may anticipate that
existing statutory and/or regulatory provisions are likely to control the
problem adequately. In so doing, however. the limitations of those known
statutory andior regulatory provisions must be taken into account. Here.
the department's erosion and sedimentation control regulations apply, by
their terms, only to development-soil disturbance-units of 25 acres or
more: 25 or more adjacent owners of one acre each could simultaneously
disturb an equal amount of soil (or one landowner could sequentially disturb
25 or more acres, one acre at a time) with equal effect, and the regulations
would not protect against that effect.
Given that fact, and given the fact that development is frequently
undertaken on land parcels of less than 25 acres, we do not think the
department can look to the erosion and sedimental control regulations as
the solution to this problem.
The key to whether the problem really exists is also a key to
whether "the preservation of the naturaL scenic. historic and esthetic values
of the environment" were considered, as well as whether § § 5(2) and 5(5)
of The Clean Streams Law, quoted supra, were considered: Does provision
of a sewer interceptor such as the one here in question have .the effect
of accelerating or even inducing development of the area that can -be served
by it. If so, must the department consider that developmental effect, and
alternatives to such induced and/or accelerated development, before granting
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a permit that would produce that effect?
Our answer to the t1rst question is that provision of sewerage
service in an area does produce the effect of inducing and/or accelerating
development in that area. Both Michael D. Lagrega and Ralph B. Hirsch.
experts who testified for the appellants. testified to this effect. Their
testimony was uncontradicted. Indeed it would have been difficult to
contradict it. We could very nearly take judicial notice that public provision
of a necessary service-especially roads or sewerage service in the East or
the provision of water in the West-encourages and accelerates development.
In this case it was testified that the :.1rea had been developed relatively
little. to date. in large part because the soils there are unsuitable for on-lot
sewage systems. This is borne out by soils maps included in the Sewage
Facilities Act Plan for Delaware County (Exhibit C-1 ). It follows that the
public provision of the key service the lack of which now impeded
development will encourage-indeed spark-the development that has not
so far taken place.
What was contested was wlzere this development would take place.
There was considerable discussion. at the supersede:.1s hearing and in the
course of the depositions of Charles Rehm. Jr.. :md Ralph B. Hirsch. relative
to the area that was intended to be served by the excess, or reserve. c:1pacity
of the 24-inch interceptor.
Approximately I 0% of that c:J.pacity-or
150,000 gallons per day (gpd)-would be used to serve the Delaware County
Community College. The area that would be served by the remaining 90%,
or 1,350,000 gpd, was variously interpreted by different witnesses, and by
different documents. The Delaware County Sewage Facilities Act Plan
(Exhibit C-1 ), indicates that only areas in the Crum Creek Watershed
downstream from Springton Reservoir (including the watershed of the
unnamed tributary draining the community college campus) would be served
by COCA, and that areas upstream would be served by force mains (lines
in which sewerage must be pumped) to the interceptor in the Ridley Creek
Watershed. to the west. The Damon Report to the community college
(Exhibit DC-2) which was prepared prior to the Sewage F:.1cilities Act Plan,
and the Albright and Friel Report (the DELCORA Study, Exhibit C-3),
which was prepared following the Sewage Facilities Act Plan, both indicate
areas of the Crum Creek Watershed upstream from Springton Reservoir being
served. As a practical matter, it is probably reasonable to predict that
areas that can conveniently be served by the interceptor in question will
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be served. The rationale for the Sewage Facilities Act Plan providing for
conveyance of sewage to the Ridley Creek interceptor was that sewage
should be conducted out of the watershed of the Springton Reservoir prior
to treatment. Conveying that same sewage to an interceptor downstream
from Springton Reservoir would accomplish the same ultimate purpose.
Furthermore, it does not appear, given the density of development
contemplated by the Marple Township Comprehensive Plan (Exhibit DC-5)
that enough load is likely to be generated in the area drained by the
unnamed tributary to Crum Creek on which the community college c::1mpus
is located to use up the reserve capacity of the :?.4-inch interceptor in
question ( 1,350,000 gpd). It follows that it must have been contemplated
that some of the areas in the watershed draining into Springton Reservoir
would be served, and in fact are likely to be served. by the interceptor
in question.
We note that, topographically, it is possible for much of this area
to be served. There is a small ridge running between the unnamed tributary
and the watershed of Springton Reservoir. But ::11l of the Jre:l north of
and upstream from Springton Reservoir is Jt J higher clevJtion than th~
low point of this ridge. (The low point of the ridge is Jt ::1pproximately
the level of the reservoir itself, since the dam is constmcted in the ridge,
at the point where Crum Creek crosses the ridge.) It is therefore possible
for any portion at the upstream area to be served by a gravity main
connecting to the interceptor in question.
The fundamental contention of the appellants, emphasized in their
argument and briefs and by the testimony they submitted, is that the are::1
around and especially upstream from Springton Reservoir, and also including
the watershed of the unnamed tributary, which drains into Crum Creek
below Springton Reservoir, on the Fox-Natural LJnds Trust property, should
be developed non-intensively. not immediately. or perhaps not at all.
Appellants contend. and we have found. that development of this J.rca would
be encouraged and/or accelerated by the construction of the sewer
interceptor in question. Appellants argue that it is legally improper for
the department to issue a permit that would have this result without
considering whether such development, and/or such an increased pace of
development, is desirable-" desirability" being defmed in light of the
department's responsibilities under The Clean Streams Law supra. and
article I, section 27 of· the constitution.
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It is clear from the record that the department did not itself
consider questions relating to the development and pace of development
of the area. Charles Rehm, Jr., in his deposition :.lVerred as much-one
sensed that he considered these questions to be beyond his jurisdiction.
professional competence, or both.
It is also clear from the various documents submitted that neither
non-development nor the pace of development were considered. All of
the planning· documents that were submitted assumed that development
would occur in the :.1rea. without discussion of the desirability of
development, :.1nd without discussion of the wisest pace of development.
We can do no better than to iterate what we said in our supersedeas opinion
and order of August 9, 1973-nothing submitted since that date changes
or qualifies what we there said:
"Appellants' witness testified, and that testimony is
borne out by an inspection of the various documents
entered in the record, that the developmental impact of
the constmction of a sewer Interceptor c:1pable of serving
a substantially increased development to the north of the
Springton Reservoir, and in the vicinity of the Springton
Reservoir. would be bound to. for example. produce
increased and faster runoff in to the reservoir. gre:Her
traffic. and new and changed needs for recre:1tional
facilities, none of which were considered relative to
whether the construction of existence of the Interceptor
might affect them.
"For example:
"(A) The Sewage Facilities Plan considered growth,
but only as a demand factor, to which the supply of
sewerage treatment facilities would presumably have to
adjust, or perhaps meet in advance. (See e.g. Exh. C-2.
p. S07, paragraph 3)
"(B) The Delaware County Regional Planning Study
considered a broad range of factors, but apart from
economic and cost factors, only cursory consideration
was apparent. (See the first full paragraph of Exh. C-4,
p. 103)

"(C)

Alternatives to the proposed Interceptor
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extension were considered, but it appears that such
consideration may have been limited: (a) although a
force main to the Trout Run Interceptor was considered
it appears to have been dismissed without the reason
having been stated. (b) a force main to the RadnorHaverford-Media Interceptor system was considered
briefly but, because that system appears to have been
overloaded at the time it was initially considered, it was
dismissed and never reconsidered.
(From the Record, it appears not to be overloaded now.)
"(D) The Marple Township Comprehensive Plan
presents a number of conclusions relative to the
development of the subject area, but does not deal at
all, really, with any interaction of sewers, roads,
development, and the natural and physical characteristics
of the land itself. Again, sewer line placement is regarded
as a response to demand -development requires sewerage
facilities. (see e.g. Exh. DC-5, p. 32)
"(E) The 'Proposed Plan for the Community College
of Delaware County' (Exh. DC-I) is impressive in its
analysis of educational needs. but only cursory in its
analysis of the site in relation of the surrounding area.
"(F) The two traffic studies (Exh. DC-3) and DC-6)
are rather complete. Exh. DC-3, however, considers only
the current traffic and road system, as influenced by the
campus itself.
It does not consider any possible
developmental impact of the College or of facilities such
as the Interceptor built to serve the College. Exh. DC-6
considers future road construction plans, but also does
not consider the developmental impact of the College or
its service facilities.
"(G) The 'Environmental Impact Statement' (Exh.
DC-4) includes additional traffic proposals designed to
minimize unavoidable adverse impact (Exh. DC-4,
p. 22).
Under 'Alternatives Considered,' (Exh. DC-4,
p. 23-4) no alternative means of providing public
sewerage service are discussed. (But see Appendix E, the
Summary of a Report by Ray R. Weston, Environmental
Scientists and Engineers. Most of Appendix E is devoted
to a summary of the problems the College had in securing
permit approval for the Interceptor. rather than to an
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analysis of why that alternative was chosen.) As a general
matter, the Environmental Impact Statement appears to
concentrate primarily upon short-run impacts. (See also.
in Appendix J. to Exh. D-4, the letter of Robert J.
Blanco, of the 'Environmental Impact Statement Branch'.
dated May 16. 1972: and the letter of W. D. Stockton.
Chief, Engineering Division, Philadelphia District, Corps
of Engineers.)"
It is clear from this that the question of whether the lands in
question should be used as regional open space. recreational or natural areas.
was never considered by anyone. Nor was the question of the nature.
or intensity, or pace, of the development that would occur ever really
considered.
In fact, the decision to build a sewer interceptor with
1,350,000 gpd reserve capacity represents an implicit decision on some of
these questions: It decides that development up to that reserve capacity
shall take place as quickly as private developers appear to take advantage
of this capacity.
Appellants point to three types of indirect hann that may occur
as a result of constructing this interceptor: ( l) Erosion and silt:Hion as
a result of construction activities brought about and/or accelerated by the
presence of the interceptor.
(2) Siltation and other water pollution
problems resulting from development that will have been brought about
and/or accelerated by the presence of the interceptor. (3) The permanent·
destruction of the option to permanently retain some or all of the area
as open space, because development will have been brought about in all
or at least in determinative portions of the area 4 as a result of the presence
of the interceptor. The first two types of hann would, we think, be
extremely likely as a consequence of the interceptor being constructed-the
third would be inevitable.
We hold that all three are legally cognizable and that for the
department to have granted a permit without taking into consideration.
along with the factors that were taken into consideration, these potential
secondary impacts constitutes a violation of applicable bw.
The legal necessity to consider the first two is fairly obvious.
They both relate to the impact of a departmental decision having to do
with water pollution control on other aspects of water pollution. The only
thing about these that is new and different (relative to what we understand
of the department's past practice) is that the effects of the primary decision
4.
Areas spaced in such a way that development would effectively foreclose retention of ;ill
or parts of the remaining area as open space.
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in issue are indirect, and considering those effects involves application of
a different discipline-land use planning, or perhaps land economics-to
perceive them. We note for emphasis at this point that such problems
must be taken especially seriously since Springtop Reservoir is a water
supply reservoir. We have already held, in Commonwealth I'. Borough of
Meyersdale. E.H.B. Docket No. 72-339 (issued March 2, 1973); and
Commonwealth v. Creel Bros.. E.H.B. Docket No. 73-071 (Issued
March :25, 1974), that the department may consider such factors, brought
into its deliberations by § §4 :1nd 5 of The Clean Streams Law. supra ..
We are here holding that it must do so.
Our holding with respect to the third potential for harm requires
more discussion. The Clean Streams Law, supra. requires the department
in issuing permits, inter alla, to consider all of the matters enumerated in
§ 5, quoted supra. Subsections (2) and (5) are clearly relevant where there
is a question of possibly preserving open space, and recreational uses of
particular waters, to be considered as balanced against potential development
of a particubr watershed (or t'or that matter. against an acccler:lted pace
of development of that watershed). Subsection ( 1). judging from the
testimony of Charles Rehm. Jr.. 5 is interpreted by the department primarily
as a more general statement of subsection (3)-i.e., as requiring that for
economic or financial reasons one should build joint treatment facilities.
where feasible. When interpreted in light of the other subsections of section
5, in light of section 4, and in light of article I, section 27 of the
constitution, we do not think subsection ( 1) can be given so limited a
meaning. Water quality management in the watershed as a whole, especially
in light of subsections (2) and (5) of section 5, clearly requires a
consideration of more than merely the finances of constructing joint
treatment facilities. It requires consideration of the possible alternative
future uses of the waters in question. and the water quality issues that
relate to those possible future uses.
We view the legislative requirement. in subsection ( 5). that
economic impact be considered as being especially significant. Economic
impact, of course, encompasses not merely financial considerations, private
profits, jobs, and Gross National Product, but the entire range of human
5.

And this is confirmed by observation of the department's actions in other cases.
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desires and needs, including not only private profits, jobs. and Gross
National Product, but also recreation. open space, and all other components
of a quality environment. As a well-known

economist has stated: 6

"One of the most important functions of economic
analysis is to evaluate public policy. Economics, contrary
to common usage begins with the postulate that man is
the measure of all things. Direct damage to human health
and happiness is more directly 'economic therefore, than
damage to property which is simply ;.m intermediate
means to health and happiness. Neither do economists
regard 'economic' as a synonym 'pecuniary. 'Rather
money is but one of many means to ends, as well as
a useful measure of value. 'Economic damage' therefore
includes damages to human function and pleasure. The
economist tries to weigh these direct effects on people
in the same balance with other costs and benefits-to the
end of making decisions to maximize net social
benefits ... (when this is done) one can decide which of
many options is best. securing maximum net benefits over
costs."
I,

A.n ecologist would add only that. in the long run. man is J member or·
biological community that includes other organisms-plant Jnd :111ima!-and
is supported by the earth. the land on which we live. If man is the measure
of all things, then the measure of what is of benefit to man must be detined
by what is best for that community as a whole. 7
Especially in considering the long range economic impact of its
actions, we think it is incumbent on the department to consider this broader
aspect of economics.
Article I, section ?.7 of the constitution, pinpoints Jnd defines.
but hardly expands, the range of what must go into these considerations.
At a minimum. "clean water. .. and the preservation of the naturJL scenic.
historic Jnd esthetic qualities of the environment" must he consiuered.
"Clean water" in this planning context, means cleJn enough for the
anticipated uses. and this has been dealt with in a n11mher of studies.
6.
Gaffney, M. Mason, "Applying Economic Controls," June 1965 Bulletin of the Atomic
Scientists 20. quoted in Kneese. Allen V.. "Research Goals and Progress Toward Then", in Jarrett.
Henry, Ed., Environmental Oualitv in a Growine: Economv 69. 71 (1966).
7.
For good discussions of some of these interrelationships see Leopold, :\ Sand Cuuntv
Almanac 188-202. 237-264 Ballentine Edn. 19731; Odum, Eugene. Fundamentals of Ecoloe:v, passim
esp. Ch's 6, 7, :.tnd 9 (1971).
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including the United States Environmental Protection Agency's Water
Quality Criteria. 8 Here. present uses are for drinking water and support
of natural ecosystems. as well as for recreation associated with the latter.
Future uses would presumably be similar, with perhaps expanded
recreational use: use of the waters for disposal of silt and waste loads from
development must also be considered, whether or not compatible.
The preservation of the natural, scenic, historic and esthetic
qualities of the environment have to do primarily with future uses of the
waters in question. Are those qualities going to be preserved. or the reverse.
by the action in question. These issues have not been considered. one gathers
from the record, by anyone. We think they must be. both under The Clean
Streams Law and Sewage Facilities Act, and under article I, section 27
of

the

constitution.

Payne v.

Kassab.

supra:

Bucks

Count_v

Commissioners v. Pennsylvania Public Utilities Commission. supra.
Dealing with some of these questions many require that the
department consider the waters in question, and the land around those
waters. as an integrated whole. But that is because they are an integrated
whole, an·d cannot. logically or ecologically. be considered separately. The
factors the statute requires to be considered must be dealt with on such
an integrated basis. To read them restrictively-artificially restrictivelywould be to read The Clean Streams Law supra. in a way so as to potentially
promote environmental degradation rather than necessarily reducing it. In
view of the strong policy expressed in article I, section 27 of the
constitution, in favor of environmental protection generally, as well as in
connection with the specific elements of environmental quality we have
dealt with herein, it would be improper to give The Clean Streams Law
such an artificially narrow construction. Commonwealth 1'. Harmer Coal
Co., 452 Pa. 77, 306 A.2d 308 (1973), Commonwealth l'. Barnes &
Tucker Co..
Pa.
, A.2d (No.20. May Term 1974, issued ~larch
25, 1974)
A question may be raised whether a requirement that the
department consider such questions puts the department in the position
of being an overall land use planning agency for the Commonwealth. There
are several answers to this.
First the department's contact with such
8. Originally published as Water Quality Criteria. Report of the National Technical Advisory
Committee to the Secretary of the In tenor, April l, 1966.
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questions is fairly limited. Secondly, to the extent that it has contact
with such questions its function is not to perform land use planning, but
simply to determine that it is done, and done adequately. Thirdly, this
limited function is imposed by a reasonable interpretation of The Clean
Streams Law, supra. and the Sewage Facilities Act, supra. interpreted in
light of article I, section 27 of the Constitution of Pennsylvania. Even
if the function were more direct, it would be inescapable in view of the
provisions of those statutes.
The department is not, pursuant to those statutes, superceding
the functions delegated to municipalities under the Municipalities Planning
Code, Act of July 31, 1968, P. L. 805, as amended, 53 P.S. §10101, er
seq. 9 It is charged only with the duty of seeing to it that those functions

are adequately performed, in situations where the department must take
some action that depends, for its legality, on those functions having been
adequately performed.

That comprehensive

planning is required in

Pennsylvania for some purposes has been settled at least since Eves v.
Zoning Board of Adjustment of Lower Gwynedd Towns/zip. 401 Pa. 211,

164 A.2d 7

(!

960). There is surely nothing inconsistent in the legislature's

granting to municipalities the duty to perform comprehensive planning, :.md
then providing that certain actions of state government may be taken only
in the context of adequately thought-out comprehensive plans. 1 0

9. We might note that there is nothing in the Municipalities Planning Code. supra, that would
be inconsistent with the conclusion that the department had a more direct function. We do not.
however, believe the department does have such. a more direct function.
10.
We note in passing that the Supreme Court has recognized the need for planning in units
larger than municipalities for dealing with some problems, appeal of Kit-Mar Builders, Inc., 439
Pa. 466, 4 76, 268 A.2d 769 (1970), and that the legislature. by providing for state parks and
county parks if in no other way, has recognized the need for, and indeed. authorized planning
for geographical units larger than municipalities for open space and recreational needs. as weU as
for transportation needs. Ridley Creek State Park. for example, already exists adia..:cnt to the area
in question. fSee footnote ll. in{ra.) ·we note :1lso that the requirement <)t TIH: Ck:.~n Streams
Law, supra, for dealing \vith watersheds as whole units imposes upon the department an obli!!:ltion
to consider planning for at least the region of the Crum Creek Watershed \vith resoect to -water
quality management-and, of course, as we have already noted, water quality man~gement must
include consideration or "the present and future uses" of the waters in question.
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A further question might be raised whether, if the decision were
made that the area in question should be preserved as open space. the
decision not to build the interceptor in question-in explicit or implicit
support of that decision-would be a taking without compensation. in
violation of the 5th Amendment to the United States Constitution, if the
decision did not also include an immediate decision to purchase. 1 1
While it is well settled that governments may not ;one for open
space,

or otherwise compel the non-use of entire parcels of land via the

police power alone. State ex rei. Tingley
(1932):

,\Iiller

l'.

l'.

Cure/a.

209 Wis. 63. 243 31 7

Cit_v of Beal'er Falls. 368 Pa. 189, 82 A . .2d 34 ( 1951 ),

thereby effectively prohibiting any use of land, there is nothing in the
Constitution that requires that a public service be provided to make land
profitably usable.

If there were, the Bureau of Reclamation would long

since have provided irrigation water to all the private land in the western
United States.

The land in the Crum Creek Watershed north of Springton

Reservoir has not been developed because it cannot be. without polluting
waters belonging to the public-without

cre:.~ting

a public nuis:.tnce. The

Constitution does not require the state to provide (or permit the provision
of) public sewerage service to that land. on p:.tin of its being considered
a "taking" if that service is not provided.
We must emphasize that we are not saying thJt the land in
question should be retained as regional open space or recreational land.
We have not made the studies that would be necessary before that
conclusion could be reached.

We are only saying that the appellants have

made out a case that such use of this particular land, given the character
of the land and the availability of other open space and recreational land
in the area, must be explicitly considered before its use for other purposes
can be said to be well thought-out.

In an urban J.re:l, the preservation

of some open space must he considered a necessary adjunct to wise

ll.
Such a situation might arise. for example. if the department decided that Ridley Creek
State Park (which adjoins this area on the west) ought to be expanded. TI1e area in question
would be a (perhaps the) logical director for such an expansion: yet it is dear from the fact that
several new state parks have been established recently, but not opened due to lack of funds, that
the department does not have the money on hand to expand Ridley Creek State Park currently.
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development. Controlled development requires some open space-and from
a public standpoint open space must be considered use.
be considered, at least for apparently choice parcels.

12

That use must

We are saying that

a trustee of public natural resources will not have exercized reasonable care
with respect to those resources if he does not adequately consider. inter alia.
the alternative of open space and/or recreational use of at least these
particular resources 1 3 before indirectly authorizing an inconsistent use. 1 4
What we are saying is directly in line with Payne v. Kassab. supra:
article I. section 27 of the constitution does not prohibit development.
but does require that development be controlled. :.lt least where Jn
irreversible commitment of public natural resources is involved. Jnd does
require that the values protected by article I, section 27, be considered,
with reasonable care, before that commitment is made.
As the
Commonwealth Court said in Bucks County Board of Commissioners J'.
Penns_vlvania Public Utilities Commission. 11 Pa. Commwealth Ct. 487, 499.
313 A.2d 185 ( 1973), weighing the performance of the Public Utility
Commission m considering the secondary effects of an oil pipeline:
"The Commission here. Jlthough without the benefit
of our opinion in Payne, [ quoted supra] in fact applied
the standards of that case. It carefully considered the
effects of the pipeline on the several values protected by
Article I, Section 27 and balanced them against the
necessity for increased energy. After assuring itself that
IEC's proposal was carefully planned and the most
acceptable means of providing fuel to the generators at
Martins Creek, it concluded that the need for energy
outweighed the indicated injury to the environment. Our
consideration of the record compels agreement with that
conclusion."
12.
We note that there arc many studies, by many agencies. including the Division of State
Parks within the department. and by the Pennsylvania Department of Community Aff:J.irs. which
<;et forth methods and standards for determining whether aU ur part nf a particular Jrea. both in
terms ot quantity and quality. 'hould be retained as open space. This is not to say that t.:xperts
wiU not differ-they do when the variables are matters of chemistry and t.:nt-->inccrim!. too. But
it wiU not be impossible-or even very difficult-to determine whether the alternatives in question
have been adequately considered. if that question is raised in the future.
13.
The land associated with the water resources above Springton Reservoir, and the watershed
of the unnamed tributary.
14.
The range of alternatives that should be considered might include:
(1) Retention of the entire area between Springton Reservoir and State Traffic Route 3
(or perhaps even some area North of that) as open space or recreational space.
(2) Retention of a portion of this area as open space, with appropriate controls on the
character of development of other portions. See. e.g .• Wallace McHarg Associates, Plan for rhe
Valleys ( 1963 ); McHarg, Design with Nature 79-93 (1969); Cheney v. Village 2 ar New Hope. Inc.,
429 Pa. 626, 241 A.2d 81 (1968); Appeal of Kit·Mar Builders. Inc.. 439 Pa. 466. 476. 268
A.2d 765, 769 (1970).
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Here, we cannot find such careful consideration of the effects
of the interceptor extension on the several values protected by article I.
section 27. Th~ department has come to no conclusion relative to a decision
whether the permit in question should or should not be granted. wirlz rlzose
mlues considered as part of the equation. and we could not therefore say
whether we agreed or not. Bucks Count_1.1 Board of Commissioners is
significant in this regard, since the Public Utility Commission was operating
under a statute that did not explicitly require consideration of the values
protected by article I, section 27. We conclude that, even if The Clean
Streams Law and Sewage Facilities Act did not require such consideration.
article I, section 27 might independently require it.
minimum,

must be read

The statutes, at a

in light of the constitutional requirement.

Commonwealth v. Harmer Coal Co., supra; Commonwealth v. Barnes and
Tucker Co.. supra.
The department argues that any possible harm could be forestalled
by later action on its part as, for example, denying permits to connect'
to the interceptor in question. once built. There are three problems with
this argument. First. §91.21 (c) of the regulations of the department
specified that no permit is necessary to connect to an adequately functioning
public sewage treatment system.
been suggested.

No other adequate regulatory power has

Second. it will be more difficult for it to justify a less

than capacity use of an expensive public capital facility than to justify
disapproving that facility in the first place-if disapproval in either case
is indicated as the appropriate action.
the

legally

appropriate

point

at

Third, the argument assumes that

which to

assert

the

relevance

of

constitutionally and statutorily protected values is at the time of use, not
construction.

If, in a particular case, it appears that construction will not

give rise to any problems then that approach may be appropriate.

Here.

14. (Continued)
(3) Protection of Springton Reservoir and some limited recreational uses of rhc waters
and associated lands in question by appropriate controls on the character of development in the
entire area. Cheney v. Village 2 at New Hope, Inc., supra; Appeal of Kit-Mar Builders, Inc .. supra.
(4) Development with no controls other than those which exist in other areas of Marple
Township. The only alternative that was considered explicitly seems to have been the fourth. Any
of the last three might lead to a decision to build the sewer interceptor in question; but the second
and third, in particular, might not, too.

194.

Mrs. Cyril G. Fox

the facts appear to be otherwise.

It would therefore be more legally

appropriate (especially in view of § 5 of The Clean Streams Law, supra)
to

consider

the

probable

effects

of the decision to

construct on

constitutionally and statutorily protected values. rather than waiting for
the decision to use. 1 5
It is unfortunate that the inadequacies of the procedures followed
by the department may result in delaying the opening of the Delaware
County Community College Marple Township Campus. The provision of
the educational services of that campus is also a matter of some considerable
public importance. That dday does not. however. justify ignoring the
statutory and constitutional strictures placed upon the department's action
as public trustee for the protection of the environmental values enumerated
in article I, section 27 of the Constitution of Pennsylvania and The Clean
Streams Law, supra.
Furthermore. it is not settled on this record that significant delay
will necessarily ensue. Other alternatives-e.g. force mains to the Trout Run
Interceptor or the Radnor-Haverford-Marple system 1 6 -are :wailable to serve
the sewerage needs of the c:1mpus. and the studies necessary to determine
whether they would be preferable could be completed rather quickly.
Conceivably, holding tanks might be used for some interim period. There
is no testimony on the record that would indicate how long it would take
to complete the studies for the Crum Creek alternative mandated by this
adjudication. We are left having to say that, while it is unfortunate that
delay may ensue, we do not know how great the delay may be, and it
would not in any event justify reaching a different conclusion.
On May 3, 1974, shortly before the date of issuance of this
adjudication, the writer issued a supersedeas, vacating sewerage permit
no. 2372424 until such time as reinstated by this board or by a court
15.
We note in this connection a comment made in Reilly. William K.. Ed .• TilC Use ot L1nd:
A Citizens' Poiicv Guide to Urban Growth (A task force report sponsored by The Rockefeller llrothers
Fund) 21 ([973):

"Decisions to construct sewers and to provide other public services should be taken only
after careful consideration of whether these decisions will stimulate or discourage the development
of designated open spaces."

16. Charles Rehrn, Jr., testified that in considering this latter :1lternative, he considered it
only as it might serve the entire area in question-at a capacity of 1.5 million gpd-on the assumption
that the entire area would be developed. Ag:1in, no consideration was given to :1ny alternative
assumption regarding development intensity, or timing.

-----------
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of competent jurisdiction. This supersedeas was issued after the board had
conferred and reached agreement on the essentials of this adjudication. and
was issued on the basis of the entire record on the ultimate merits. then
completed. before this board. Since the appellants. as of that point were
not only likely to prevail on the merits. but were virtually certain of
prevailing on the merits, and since appellants could be severely prejudiced
by any of several possible actions that might be taken by CDCA in the
interim, the writer thought that it made good sense to preserve the status
quo ante. pending issuance of our final adjudication. without additional
hearings. The only issue that might usefully have been considered at
additional hearings would have been the amount of a possible bond. Since
the probability of the appellants not prevailing on the merits, as of the
time of issuance of the supersedeas, was negligibly close to zero. it was
felt that a bond would serve no useful purpose, even taking the allegations
of financial harm set forth by the community college in its answer to the
petition for supersedeas as entirely tme.
Shortly after the supersedeas was issued. CDC:\ petitioned for
a modification. alleging that constmction activity had ~1lre~1dy starred on
a portion of the interceptor, on community college property. which portion
would be constructed even if ;my of the alternative means of providing
sewer service to the college now being considered were ultim:J.tely selected.
This was objected to by appellants. Pending the resolution of the fJctual
dispute, the board had to either let the disputed construction continue.
or stop it. We decided, by an order of May 9, 1974, to let it continue.
We are not modifying our final order, below, however, on such
interim considerations, but are mther holding open the possibility of
modification upon application by any party'.

If we are so petitioned. we

will schedule a hearing to resolve the disputed f:J.cts.
CONCLUSIONS OF LAW

1.

The board has jurisdiction over this case and over the parties

before it.
Appellants have standing to pursue this appeal.
Article I. section 27 of the Constitution of Pennsylvania is
self-executing as applied to the facts of this case.

3.
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4.
Even if article I, section 27 were not to be regarded as
self-executing, The Clean Streams Law, Act of June 22, 1937, P. L. 1987.
as amended. 3 5 P. S. § § 691.1. er seq., together with the Sewage Facilities
Act. Act of January 24. 1966. P. L. 1935. as amended. 35 P. S. § § 750.1
er seq .. may be regarded as legislative implementation of article L section
27 of the constitution, under the facts of this case.
5.
Where it is reasonable foreseeable that the grant by the
department of a permit to extend a sewer interceptor is likely to have
a direct or indirecr impact on water quality in a water supply reservoir.
and/or on other uses of the waters of the Commonwealth because of
siltation and/or other pollution, the department is required by The Clean
Streams Law, supra, and the Sewage Facilities Act, supra, and article. I,
section 27 of the constitution to adequately consider
that impact, before
granting such permit. TJ!at impact was not adequately considered in this
case.
6.
Where it is reasonably foreseeable that the grant of a permit
to construct a sewer interceptor is likely to have the indirect impact of
inducing and/or accelerating development in an area that might otherwise
be regarded as choice recreational. open space. and/or natural area. then
the department is required. under The Clean Streams Law. supra. and article
I, section 27 of the constitution. to consider such development. or at least
to determine that such development has been adequately considered by
the relevant municipal and/or regional planning agencies. before granting
such permit. This impact was not adequately considered in this case.
ORDER

AND NOW, this 16th day of May, 1974, the action of the
Department of Environmental Resources in granting sewerage permit
no. 2372424 is vacated. and the c:..tse is remanded to the department for
further studies and proceedings consistent with this adjudication. If any
party wishes to have this order modified to except from it the portions
of the interceptor now being constructed· on the Delaware County
Community College Campus, which portion was excepted from our
supersedeas of May 3, 1974, a petition may be submitted, within 20 days
of the receipt of this adjudication, and a hearing will be promptly scheduled.
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Docket No. 73-449-W

BOROUGH OF MILLHEIM

ADJUDICATION
By PAUL E. WATERS, \-fember, \-fay 24, 1974

This matter comes before the board on appeal from the denial
of a permit authorizing constmction of <;1. new water impoundment proposed
by appellant Millheim Borough. The permit was denied because the proposal
did not include filtration for the water supply. Presently the appellant
obtains its water from a reservoir some 2.000 feet downstre:.1m from the
area in which the new construction is to take place. The old supply :.1rc:.1
is not filtered, but departmental regulations require tiltration of "all new
sources" of water supply. Appellant argues that the "source" of the water
is the watershed, and this will remain the same, and is, therefore. not a
new source requiring filtration.
FINDINGS OF FACT

I.
The Borough of .'vtillheim is loc:.~kd 1n C~.?ntre County.
Pennsylvania and has a population of approximately nine hundred people
who reside in approximately three hundred to three hundred and ten
homes.
The borough has been supplied with water from the Phillips
2.
Creek watershed since 1905.
3.
The existing system consists of a masonry dam located
approximately 2;000 feet from the confluence of Phillips Creek with Elk
Creek in the narrows and is approximately one hundred feet wide and
three hundred feet long.
4.
Insufficient pressure is provided by the present system which
results in approximately ten percent of the homes in the borough having
little or no water :.1vailable during the peak times water is in use.
5.
Also because of lack of pressure umkr the present system.
there is insufficient fire protection in at least two-thirds of the borough.
6.
The borough proposes to construct a new onstre:11n
impounding reservoir to be located approximately 2,000 feet upstream from
the existing reservoir.
7.
The proposed impoundment will be two hundred feet wide
and two hundred feet long and will approximately double the present water
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supply of one million gallons for the borough.
8. The proposed impoundment is intended to correct the
pressure problems and provide adequate water and fire protection for the
entire borough.
q
Upon application a permit was issued for the construction
of the proposed impoundment on September 18, 1972, by the Bureau of
Dams and Encroachments.
10.
Borough Council then voted to pro.ceed with construction,
specifications were prepared, bids were taken and application was made
to the Department of Environmental Resources for a permit to construct
and utilize the new impoundment in May 1973.
11.
By letter dated December 7, 1973, the borough was informed
that its application had been denied, the reason given for the denial was
that the Department of Environmental Resources considered the proposed
new reservoir to be a new source and that, therefore, under section l 09.51
of the department's rules and regulations both filtration and disinfection
are required prior to use of water.
11.
No filtration system was included in the proposed new
impoundment.
13.
The total cost for the borough's proposed impoundment.
which does not include filtration. is 590.000.00 which included financing
and all other associated costs.
14.
The estimated construction cost of a filtration system and
appurtenances is $299,000.00, to which must be added 556,000.00 for
engineering, inspection, legal and contingency costs, making a total of
$355,000.00. In addition, at five percent over forty years the annual
financing costs would equal $21,044.00.
15.
The quality of water in the new impoundment will be the
same as the quality of water in the present one.
16.
The Department of Environmental Resources' rejection of
the borough's application for a permit was based solely on the department's
administrative requirement that new sources must have filtration and not
because of any present known threat to the protection and preservation
of the health of the citizens of the Borough of Millheim.
_ 17.
Access to the borough impoundments is limited to hikers
over Brush Mountain and a privatr; road which is chained off and posted
with no trespassing signs.
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18.
The Pennsylvania Fish Commission reviewed the plans for
the proposed impoundment and determined that it would have no
recreational value because of the small size of the pool and the absence
of satisfactory public access.
19.
The Phillips Creek Watershed area Is remote m nature.
mountainous. completely forested. and separated from the valley by ridges
on both sides.

20.

No power is available in the watershed area because the only
power line is a 46,000 volt line owned by West Penn Power which runs
across it. For power to be :1Vailable. a substation would have to be built.
:: l.
Eighty percent of the property owned in the watershed is
by one individual and known use of the watershed area is limited to hunting.
,.,,.,
The Department of Environmental Resources does not
require filtration of existing subsurface water facilities.
23.
The Department of E11vironmental Resources has the power
and duty to require municipalities to correct any problems which pose a
danger to the public water supply.
24.
The Department of Environmental Resources can require the
Borough of \1illheim to install filtr:ltion facilities :lt any time in the t\1Wrc
if the water system is no longer potable and safe for the public.
25.
Denial of the borough's application for a permit and the
requirement of a filtration system may result in the abandonment of the
project to improve the water system. and fire protection.
26.
Filtration is a mechanism for removing turbidity from water
served in public water supplies.
27.
Turbidity may interfere with effective disinfection of public
water supplies because bacteria and other pathogenic organisms become
lodged in the turbidity and are shielded by the turbidity from disinfecting
agents.
28.
Human activities on a watershed such as recreation. cabins.
powerlines and construction tend to increase the turbidity of surface sources
located on the watershed.
29.
The United States Environmental Protection Agency (EPA)
has promulgated on March 21, 1971, a policy urging that all surface sources
of water supply should be provided with filtration.

.•
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DISCUSSION

It is often _easier to impose regulations which contain irrebuttable
presumptions, than to consider each case on its own merits. Because it
is easier. the temptation is great. I believe, however, that justice demands
and is better achieved by placement of the burden of proof, and the raising
of rebuttable presumptions. The regulation at issue in this case, in my
opinion, raises an irrebuttable presumption.
Our Supreme Court has recently taken a dim view of legislative
enactments which in effect raise such irrebuttable presumptions. Such
presumptions become in effect, rules of law.
In Clel'e!ancl Bd. of
Education 1'. La Fleur. 94 S. Ct. 791, the court was there called upon
to decide whether a school regulation which required all pregnant teachers
to stop teaching after five months and to return only after the child was
three months old. The court there said:
"The mandatory
termination provlSlons of the
Cleveland and Chesterfield County rules surely operate
to insulate the classroom from the presence of potentially
incapacitated pregnant teachers.
But the question is
whether the rules sweep too broadly. See Shelton v.
Tucker. 364 U.S. 479, 81 S.Ct . .247. 5 L.Ed . .2d .231. The
question must be answered in the affirmative, for the
provisions amount to a conclusive presumption that every
pregnant teacher who reaches the fifth or sixth month
of pregnancy is physically incapable of continuing. There
is no individualized determination by the teacher's
doctor-or the school board 's-as to any particular
teacher's ability to continue at her job. The rules contain
an irrebuttable presumption of physical incompetency
and that presumption applies, even when the medical
evidence as to an individual woman's physical status
might be wholly to the contrary.
The Cleveland rule. however. does not simply
contain these reasonable medical and next-semester
eligibility provisions.
In addition, the school board
requires the mother to wait until her child reaches the
age of three months before the return rules begin to
operate. The school boards have offered no reasonable
justification for this supplemental limitation, and we can
perceive none. To the extent that the three months
provision retlects the school board's thinking that no
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mother is fit to return until that point in time, it suffers
from the same constitutional deficiencies that plague the
11
irrebuttable presumption iry. the termination rules.
The regulation here in question. in my opinion has established
the presumption that all new surface water sources are in some way inimical
to the public health and/or safety. If at least this much is not conceded,
the question is: Where does the authority to so regulate have its basis
if not in the police power of the state? If such water-sources are inherently
a danger to public health. why limit the effect to new sources. The only
reasonable conclusion that can be garnered from the facts of record. is
that some surface water sources present a danger to public health due to
higlt turbidity. This brings us to the Cleveland Board of Education case,
supra. It is unreasonable to create an irrebuttable presumption, when there
is no showing of clear necessity. The need should be patent, or the proof
clear. for such presumptions to pass the test of reasonableness. In applying
the regulation to the Borough of Millheim, the reason why such
presumptions are questionable becomes obvious.
We cannot J.void the cost-benefit test in this case. no matter how
hard we try. It is often argued that such consideration has no plJ.cc in
matters concerning public health. That sounds laudable but in fJ.ct it is
unrealistic.
Because of the economic system under which we live. the
11
question-" How much does it cost? , is seldom irrelevant and, -i-ndeed. often
controlling.
The Borough of Millheim would like to increase its water pressure
by moving to a higher elevation on the same body of water, 2,000 feet
upstream. The purpose is to insure adequate water pressure for fire
protection which is inadequate in the higher elevation of the borough. The
cost of this needed project is $90,000. The department has raised no
question concerning the public health, turbidity. or improper treatment of
the present surface water supply. Indeed. the department does not seriously
argue that there is any measurable difference in the water presently used
and the new source which appellant proposes to use. The tly in the
ointment, is regulation 109.51, which requires filtration of all new water
sources. Despite the fact that water will come from the same watershed
and the exact same body of water, we agree with the department that
this is a new water source. We reach this conclusion because the term
11
11
Source is defined in the regulations ( l 09.1) to include a reservoir or
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a pond. It is not disputed that this is to be a new reservoir for the
appellants' water supply.
This brings us to the question of whether the regulation requiring
filtration is unreasonable or arbitrary in any way. The department has
persuasively argued that turbidity is reduced by filtration, and many
authorities believe this is a desirable goal. The difficulty with this argument
is that there is no showing that the turbidity is excessive or that it will
be in the future. To put the case in proper perspective, the appellant
is placed in a position which would prohibit it from showing that the water
source does not have excessive turbidity, and that it meets all other state
requirements. The department would have us say that it is reasonable to
require this small municipality to spend $355,000 for a filtration system,
without any showing of a problem for which this expenditure would offer
a solution. We refuse. In short, the cost is clear, the benefits are obscure
or non-existent, and this must be considered in order to make any reasoned
determination in regard to the regulation in question.
It is not a function of the board to rewrite regulations of the
department or to second-guess the Environmental Quality Board. Where.
however, a regulation is written so as to require the expenditure of 5355.000
to solve a turbidity problem, not shown to exist, or reasonably certain
to occur, it is our duty to declare the same to be unreasonable as applied
to the facts of the case.
CONCLUSIONS OF LAW

Department of Environmental Resources' regulation 109.5lc
requires that infiltration be required for all new surface water sources.
Under Department of Environmental Resources' regulation
2.
109.1 the Borough of Millheim's proposed impoundment will be a new
water source.
3. The requirement of the Borough of Mill11eim to provide
filtration as p~rt of its proposed new impoundment is unreasonable as
applied to appellant and the facts of this case.
4. The cost of a filtration system would be excessive in view
of the nature of the community of Millheim and the lack of a present
showing of need for filtration.
1.
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5. Section l09.5lc's requirement to provide filtration for "all"
new surface water sources precludes inquiring into the particular pollution
or economic factors which pertain to the proposed new impoundment and
therefore creates an irrebuttable presumption and is unreasonable as applied
to the facts of this case.
ORDER

AND NOW, this 24th day of May, 1974, after due consideration,
the appeal of Millheim Borough is hereby sustained. and the department
is ordered to issue a permit for which the application was previously denied,
and said permit shall not require filtration.
OPINION CONCURRING IN PART
AND DISSENTING IN PART
By JOSEPH L. COHEN, Member in which ROBERT BROUGHTON, Chairman, joins,
May 24, 1974.

I concur with the order in this matter. but do not agree with
the reasoning supporting it. The relevant principles of administrative law
require this board to uphold the regulation under :.J.ttack in this case ( 25
Pa. Code, § 109.51) which reads, in pertinent part. as follows:
"(c) All new sources using surface water, and
existing sources used for recreational purpose. shall be
provided with filtration and disinfection facilities."
Under §3 of the Act of April 22, 1905, P. L. 260, as amended,
35 P.S. § 711 et seq .. a permit from the Department of Environmental
Resources is necessary for, inter alia. additional sources of public water
supply. Under the provisions of § 1918-A of the Administrative Code of
1929,71 P. S. §510-18(1973-74 Supp.). the Department of Environmental
Resources is given the authority, previously in the Department of Health.
to issue water works permits and stipulate therein the conditions under
which water may be served to the public. Under its authority to issue
water works permits and stipulate therein the conditions under which water
could be served to the public, the department adopted the regulation above
referred to.

. ···.·.
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It is clear from the foregoing that the department has the
authority to adopt such a rule and regulation and to require that permits
issued for water works be so conditioned. The record indicates that there
is a reasonable relationship between the requirement of filtration and the
protection of public health in regard to public water supplies. Water of
high turbidity reduces the effectiveness of disinfection, thereby increasing
the likelihood that pathogenic organisms may escape the disinfection
process. This, alone, is a valid reason for adopting the regulation under
challenge in this case. The board should not lightly rule a regulation of
the Department of Environmental Resources clearly authorized under
relevant legislation to be unconstitutional except for compelling reasons.
Furthermore, inasmuch as the underlying legislation, supra. clearly
authorizes this regulation, it would be necessary to hold such legislation
unconstitutional before holding the regulation unconstitutional. The burden
is on the appellant in this case to establish by clear and convincing evidence
that the regulation is unconstitutional. This they have not done.
However, I am persuaded that under the unique circumstances
of this case, the impoundment contemplated to be constructed is not a
"new source" as that term is used in §109.1 of the regulation.
Section 109.1 of the regulation defines source as "a well, spring, cistern,
infiltration gallery, stream, reservoir, pond or lake from which, by any
means, water is taken either intermittently or continuously for use by the
public."
Clearly the stream in this case which supplies the existing
impoundment with water for the water supply is a source under this
definition. Whether the new impoundment is a new source, given the fact
that it is on the same stream, and unlikely to affect in any way the existing
quality of the water being now served to the borough, is a highly debatable
point. The unique facts of this case impel me to the conclusion that the
existing stream is the source of supply in this case and not the proposed
impoundment. Had the department exercised its discretion rather than
blindly applying the definition in this case, it is clear that the permit would
have been granted without the need for filtration. The stream is of low
turbidity within the accepted limits of public health authorities in existence
at the time the application was made, and the impoundment will not
increase the turbidity of the water being supplied to the borough. For these
reasons, it was incumbent upon the department to look at the definition
of source and decide realistically whether in this case the stream or the
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impoundment was the source. It is clear to me that had they done so
and had they examined the ramifications of the appellant's application. the
department would have concluded that the permit should have been gr::mted.
I believe, therefore, that the proposed impoundment is not a new source
using surface water, but that the stream in question is the source. I would
therefore grant the permit on the basis that it is not a new source
contemplated by the regulation. It is emphasized that we are not saying
that the same conclusion relative to the application of what constitutes
a 11 source 11 to be applicable in all cases. This decision relates to the exercise
of departmental discretion in applying the definition of source and is
limited to the unique circumstances of this case.
11

11

Barr Township
BARR TOWNSHIP
Cambria County

Docket No. 73-081-C

ADJUDICATION
By JOSEPH L. COHEN, Member, June 17, 1974

This matter comes before the board on appeal by Barr Township.
Cambria County, from a regionalization order of the Department of
Environmental Resources issued under date of February 8, 1973. This
order requires appellant to negotiate and enter into agreements with certain
other boroughs and townships in Cambria County for the purpose, inter
alia, of financing and preparing a proposal for a wastewater treatment system
that would serve the municipalities involved. The other municipalities
named in the order to Barr Township were simultaneously issued like orders.
However, only Barr Township appealed.
There is no serious dispute indicated in the record or in briefs
filed by the parties as to the authority of the Department of Environmental
Resources to order the township to abate discharges of sewage occurring
within the township and to construct wastewater facilities to transport and
to treat such discharges. The only substantial issue in this case is ambiguity
of the departmental order.
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FINDINGS OF FACT

1. The appellant in this matter is Barr Township, Cambria
County, Pennsylvania.
"
On February 8, 1973, the Department of Environmental
Resources issued an order to the appellant requiring it to do the following:
a.

Within sixty (60) days from the date of this Order,
negotiate with and enter into agreements with the
Borough of Barnesboro and Spangler. the Townships
of Susquehanna and West Carroll Spangler Borough
Municipal Authority to finance and prepare a
proposal for wastewater treatment facilities as may
be required by this Order in compliance with Section
4,5, 201 and 202 of the Clean Streams Law and
Section 91.31 of the Department's Rules and
Regulations promulgated thereunder. Copies of said
agreements shall be submitted to the Department's
Regional Sanitary Engineer within seven (7) days of
execution.

b.

Within one hundred eighty ( 180) days from the date
of this Order, jointly with those named in paragraph
a submit to the Department, for its review and
approval, a proposal for wastewater treatment
facilities which considers water quality management
and pollution control in the watershed as a whole
and provides for economical collection and
treatment of wastes to meet both present and future
needs of the public, including the areas to be served
by the sewer system and/or treatment facilities
required to comply with this Order. Said proposal
shall consider all existing municipal, county and
regional plans relative to wastewater management.
In the event of any inconsistency among
recommendations of the respective agencies. the
decision of the Department shall control.

c.

Within sixty (60) days of Department approval of
the proposal submit to the Department an agreement
by the participants to design, finance, construct and
operate such wastewater treatment facilities as
required by the proposal.

d.

On or before December 1, 1973 submit, or cause
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to be submitted, a{Jplications for a permit and
construction grants, complete and consistent with
the requirements of Section 91.31
of the
Department's Rules and Regulations, and continue
to provide additional information as requested by
the Department to fully process said applications.
e.

Begin construction of facilities necessary to comply
with the provisions of this Order no later than
September 30, 1975. If construction grants are
offered on or before June 30. 1975, begin
construction within ninety (90) days of receipt of
Federal authorization to advertise for bids.

f.

Within eighteen ( 18) months of the start of
construction, complete construction and begin
operation of facilities as approved by permit issued
by the Department.

g.

Advise the Department, in writing, of the initiation
of construction and completion of construction
pursuant to paragraphs E and F of this Order
within ten (I 0) days of their occurrence.

3. The appellant, Barr Township, Cambria County, filed a
timely appeal from the departmental order of February 8, 1973.
4.
Although the department issued simultaneous orders to the
other municipalities named in the order which is the subject of this appeal
requiring them to take like action, they have never appealed the orders
issued to them.
5.
Although Barr Township, Cambria County, at the time the
departmental order of February 8, 1973, was issued was under a final and
valid order of the Sanitary Water Board issued on July 16. 1968, Barr
Township, Cambria County, took no action to abate or to develop a plan
for the abatement of the raw sewage discharges from within Barr Township
to the tributaries of Moss Creek or to the west branch of the
Susquehanna River at any time after July 16, 1968.
6.
On May 4, 1970, the Supervisors of Barr Township, Cambria
County, adopted a resolution entitled, "Indicating Acceptance, Submission
and Implementation of the Cambria County Water and Sewer Plan"
(hereinafter, The Cambria County Plan).
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7.
At the time the department issued its order of February 8,
1973. to Barr Township, Cambria County, there was in effect a regulation
of the Environmental Quality Board, :25 Pa. Code §91.31, which provided,
in pertinent part. as follows:
"(a) The Department will not approve a project
req umng such approval under the act or the provision
of this Article unless there is compliance with one of
the following provisions:
"(1) The project is included in or conforms with
a comprehensive program of water quality management
and pollution control.

* * *
"(b) The determination of whether a project is
included in or conforms to a comprehensive program of
Water Quality Management and Pollution Control shall
be based on one of the following standards:
"(1)
Appropriate basin control, regional and
metropolitan waste management plans approved by the
Department.

* * *"
8. Two of the communities in Barr Township, Moss Creek and
Watkins are in a depressed social economic condition; while a third,
Nicktown, is a prosperous community in the township.
9. The Cambria County Plan, adopted by Barr Township,
proposed that the sewage emanating from the communities of Nicktown
and Moss Creek in Barr Township be conveyed by way of the Spangler
interceptor to a proposed sewage treatment plant in Barnesboro Borough.
A sewage treatment plant in Watkins would serve Bakerton and Barnes,
according to the proposals set forth in The Cambria County Plan .

.. ·_,,.
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DISCUSSION

The facts of this case are relatively simple. On July 16. 1968.
the Sanitary Water Board. one of the predecessor agencies of the Department
of Environmental Resources. issued orders to several adjoining municipalities
in the northwestern part of Cambria County to abate discharges of sewage
emanating therefrom. None of these orders of the Sanitary Water Board
were appealed. Little action was taken by any of these municipalities until
mid-1972 when the Borough of Spangler hired a consulting engineer to
design and apply for federal and state grants to constmct facilities in
conformity with a proposed system set forth in The Cambria County Plan.
When it became apparent that the Borough of Spangler could not receive
federal grants for the project if the other municipalities did not join therein,
the department initiated action to facilitiate the grant of governmental funds
by issuing to the municipalities involved a regionalization order on
February 8, 1973. (R. 15) With the exception of Barr Township, appellant
in this case, none of the other townships and boroughs to which orders
were issued took any appeal therefrom.
Barr Township appealed the order of the department for the
reason that it was of the opinion that the order committed it to a
predetermined course of action to which they objected. However, the
colloquy between counsel for the township and counsel for the department
appearing at pages 82-83 of the record suggests confusion on this issue:
"Mr. Pawlowski: This order presupposes that within
60 days the municipalities involved will come to some
agreement. And I suppose that it presupposes that that
agreement will involve a joint project, on behalf of all
the municipalities involved, through steps "B" on
through "G ".
"In fact, the feasibility study may show the other,
the contrary. It may show some other solution to this
problem. It may show that, I think, working on behalf
of one or more of the municipalities, may be more
effective than joint work by all; that, at best, one step
should be taken at a time, and a thorough feasibility
study should be prepared with the different
municipalities.
"Mr. Yuhnke:

I don't think it presupposes that
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there is going to be one physical project. What it
presupposes is that they agree-they will agree on the
systems for determining what projects will be necessary
to meet the needs of the area, in the most cost-effective
way.
"The question is whether or not it is proper to
require that these five municipalities work together in
determining what the most cost-effective system would
be. That, I think, is the essential question. There is
not implied in this what the final result will be, as far
as the construction of projects."
Previously, we have upheld the right of the Department of
Environmental Resources to issue regionalization orders in Department of
Environmental Resources v. Township of Armagh, E.H.B. Docket
No. 72-331 (issued Dec. 28, 1972); Department of Environmental
Resources v. City of Uniontown, E.H.B. Docket No. 72-203, (issued
June 18, 1973); see also Commonwealth v. Derry Township. et al. 10 Pa.
Commonwealth Ct. 619 ( 1973), in which Commonwealth Court upheld the
same power. In light of the broad authority conferred upon the department
by §§:203 and 610 of The Clean Streams Law, Act of June 22, 1937,
P. L. 1987, as amended 35 P. S. §691.1 et seq. (1973-1974 Supp.), to
carry out the policy of the act as set forth in §4 thereof, the right of
the department to issue such orders is clear and cannot be gainsaid.
Whatever the departmental interpretation of the order is, it is
clear that paragraph "a" thereof is patently ambiguous. It requires a joint
agreement between Barr Township and other municipalities "to finance and
prepare a proposal for waste treatment facilities as may be required by
this order... " (emphasis added). This paragraph of the order, standing alone,
would appear to offer the township absolutely no guidance whatsoever as
to what is being demanded of it by the department. Moreover, it would
appear to be superfluous in light of paragraph "b" thereof. It is unclear
to the board why, if the municipaiities involved herein are required within
180 days of the order to submit a joint proposal to the department it
is necessary to require that 60 days after the order copies of agreements
to finance and prepare such proposals are necessary to be made part of
the order.
The departmental order at issue in this case does not sufficiently
apprise the township of its responsibilities and duties under the order with
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that degree of clarity that would enable it to ascertain whether it was
complying with the order. The ·board is of the opinion that this order
is defective for failure so to apprise appellants in clear and unambiguous
language what is required of it and what parameters the department will
utilize in determining whether any submission by the township arguably
within the terms of the order will meet with departmental approval.
Furthermore, if the order is basically designed to implement an official
plan submitted pursuant to the provisions of the Pennsylvania Sewage
Facilities Act, Act of January 24, 1966, P.L. 1535, as amended. 35 P. S.
§750.1 er seq. (1973-1974 Supp.), it should so state.
The department would have this board rule that The Clean
Streams Law, supra. and the Pennsylvania Sewage Facilities Act, supra, must
be ·read in pari materia; that when a municipality adopts an official plan
under the provisions of § 5 of the Pennsylvania Sewage Facilities Act, supra,
and transmits the same to the department for approval and receives such
approval, the municipality is under a legal duty to carry out the provisions
of the official plan. Further, the department would have us mle that it
relied on The Cambria County Plan, as adopted by Barr Township, as a
basis for the issuance of the departmental order of February 8, 1973. and
further, by virtue of 25 Pa. Code § 91.31, the department was barred from
issuing any order not based upon The Cambria County Plan.
Because of our disposition of this matter, it is not necessary at
this time specifically to rule on the above contentions of the department.
However, we think it might be instructive to the parties in this matter
and to the interested public to set forth our view of the relationship between
the requirements of § 5 of the Pennsylvania Sewage Facilities Act, supra.
and the authority of the Department of Environmental Resources to issue
regionalization orders pursuant to the provisions of The Clean Streams Law,
supra.
In arriving at its decision to issue a regionalization order the
Department of Environmental Resources may properly consider the
approved official plan filed by a municipality pursuant to the provisions
of § 5 of the Pennsylvania Sewage Facilities Act, supra. The department's
decision to utilize such an approved official plan as the basis for a
regionalization order cannot be overturned by this board unless there is
no reasonable relationship between the issuance of such an order and the
approved official plan. Fairly debatable questions as to the existence of
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such relationship are to be decided in the department's favor. The
department's determination in this regard is conclusive upon the board
except where it can be shown that no reasonable person would predicate
a decision of this nature upon such an approved official plan.
We are of the opinion that Barr Township, the appellant in this
matter, did meet its burden in calling into question the validity of the
departmental order. In Department of Environmental Resources v. Township of Armagh, supra, we said:

"It is clear that in reviewing an act of the
Department in an area where generally discretion is given
to it, we must find that such action or Order is arbitrary,
capricious or unreasonable before we can properly
disregard it. Upper Darby National Bank v. Smith, 67
Dauph. 3; Eways v. Reading Parking Authority, 385 Pa.
592."
The order m this case is arbitrary, capricious and unreasonable
in that it does not clearly state what is required of the township nor does
it sufficiently inform the township as to the criteria by which the township
of the township which might be taken pursuant to the order will be
evaluated and judged. When governmental action is ambiguous and does
not sufficiently apprise those to whom it is directed of their responsibilities,
it is necessarily arbitrary, capricious or unreasonable.
We do not wish to be misunderstood as to the import of our
adjudication. The record in this case discloses that the department had ample
justification for issuing a regionalization order. The evidence produced by
Barr Township in no way invalidates the basic underlying reason for issuing
the order in this case. The evidence that Barr Township is generally a
socially and economically depressed area, is not a sufficient reason to vitiate
the order in question. Department of Environmental Resources v. Ramey
Borough, E. H. B. Docket No. 73-1 08-B (issued December 31, 1973), and
cases cited therein.
It is the content of the order itself and not the underlying
authority of the department to issue regionalization orders in general that
is found wanting in this matter. We are of the opinion that had the
department in the order been more explicit as to what was required of
the appellant and set forth standards and criteria by which the appellant
could reasonably have known what actions it could take to be in compliance
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with the order, then the order would have been proper. Without such
provisions, the ambiguities of the order render it improper.
CONCLUSIONS OF LAW

1. The Clean Streams Law, Act of June 22,1937 P. L. 1987,
as amended 35 P. S. § §691.1 et seq., confers upon the Pennsylvania
Department of Environmental Resources the authority to issue orders to
municipalities to plan, construct and operate sewage treatment and
collection facilities.
2. The issuance by the Department of Environmental Resources
of ." regionalization orders", based upon a sewage collection and treatment
system which is cost effective is a reasonable exercise of the authority of
the department under The Clean Streams Law, supra.
3. The order of February 8, 1973, issued to Barr Township,
Cambria County, by the Department of Environmental Resources is vague
and ambiguous and is, therefore, an arbitrary, unreasonable and capricious
··act of the department.
ORDER

AND NOW, the 17th day of June, 1974, the appeal of Barr
Township, Cambria County, is hereby sustained and this matter is remanded
to the Department of Environmental Resources to take action in conformity
with this adjudication.

W.B.E. Corporation
W.B.E. CORPORATION
SOUTH MOUNTAIN PRESERVATION ASSOCIATION

Docket No. 73-033-W

ADJUDICATION
By PAUL E. WATERS, Member, June 17, 1974

This matter comes before the board as an appeal from a consent
decree between the Department of Environmental Resources hereinafter
D.E.R. and W.B.E. Corporation, appellant, in a previous proceeding before
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this board, carrying the same number. A hearing was held on certain
questions raised by W.B.E. regarding piping of a stream which traverses
the large tract upon which W.B.E. has begun the construction of a large
number of apartment units. Construction was halted and other problems
not concerning the board began to develop. After three days of hearings
but before testimony was completed, the agreement previously mentioned
was signed. South Mountain Preservation Association is now appealing from
the consent decree approved by this board on October 31, 1973. That
agreement provided for the stream to go underground for a distance as
it passed through the apartment complex, and approved a plan for
sedimentation and erosion control.
FINDINGS OF FACT

1. In the fall of 1971 the Allentown City Planning Commission
heard, and acted on, a plan for the development of Whitestone Village
prepared for W.B.E. Corporation, Inc.
2. Among the proposals of the developer was one which called
for the retention of a small open watercourse through the development.
The planning commission was favorable to this proposal but the City of
Allentown was not.
Accordingly, on April 26, 1972, a developer's
agreement was concluded between the city and the developer W.B.E., calling
for the inclusion of the watercourse in an arterial and collector storm sewer
through the proposed development.
3. Construction of buildings and improvements in the
development area began in late summer of 1972 and continued through
fall of that year and into January 1973.
4. On January 25, 1973, a cease and desist order was issued
by the Department of Environmental Resources (D.E.R.). This action was
motivated by environmental concern and a desire to reexamine the basic
decision which had been made by the City of Allentown on the watercourse
to place it underground in pipe.
5. Negotiations between D.E.R. and W.B.E. carried forward
through the spring and early summer of 1973. Three days of hearing were
called for before the Environmental Hearing Board, July 2 and 3 and
August 15 of 1973. On the last date a compromise settlement was reached
between the D.E.R. and the developer in the presence of representatives
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of the City of Allentown calling for an a·mended land subdivision agreement.
6. The agreement reached between the D.E.R. and the
developer and joined in by the City of Allentown called for expanded storm
drainage facilities to meet extended storm water discharge projection from
a I 0 to a 50-year storm expectancy. (Ten years in normal engineering
practice). An upgraded sedimentation control plan was also part of the
agreement.
7. On November 17, 1973, notice of the proposed agreement
and intended approval by the Environmental Hearing Board was published
in the Pennsylvania Bulletin.
8. Implementing the basic Land Subdivision Agreement
between W.B.E. Corporation and the City of Allentown were:
(1)

Sedimentation Control Plan dated October II,

197?.;
(2) Storm Sewer Plan dated November 13, 1972,
and revised November 15, 197'2;
(3) Storm Sewer Plan dated December 14. 1972.
(Commonwealth Exhibits l, 2 and 3; Stip, n.t. 4, July
2, 1973 hearing).
9. The agreement between the D.E.R. and W.B.E. Corporation
was entered into in the fall of 1973, revising the Plan for Sedimentation
and Erosion Control and resizing the piping for stream flow accommodation
to meet an increased standard of maximum storm water flow based on
a 50-year storm frequency.
10.
D.E.R., in arriving at its decision to enter into the aforesaid
consent agreement, did not require of developer an environmental impact
statement before making its decision.
11.
An unnamed stream flowing through the development site
was obstructed, rechanneled, :md altered from its original path and channel.
12.
The aforesaid stream is a year-round stream.
After clearance of the development tract and up to the time
13.
of hearing, during construction, W.B.E. did not establish the requisite debris
basins, and the sedimentation control plan had not been completed.
14.
Flooding downstream from this development site is a
recurrent factor and problem in the area.
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15.
Dangers of flooding downstream existed prior to
development and may present a recurring problem even after
implementation of developer's revised storm sewer plan.
16.
The Division of Dams and Encroachments of the D.E.R.
prefers to keep streams in open channel, but agreed based on many
considerations to permit the stream to be channeled underground.
CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdiction of the
parties and of the subject matter herein.
2. The conditions imposed by the D.E.R. upon the developer
(W.B.E. Corporation) are reasonable, and have been determined upon the
basis of proper evidence submitted on behalf of the parties.
3. The department acted reasonably and did not abuse its
discretion in entering the consent agreement which is the subject of this
proceeding.
DISCUSSION

Appellant South Mountain Preservation Association comes before
this board many months after the first blows have been struck in this affray
between the D.E.R. and W.B.E. There has been, you might say, much
water over the dam since this matter first came to our attention on
February 5, 1973, when an appeal was filed by W.B.E. from an order issued
by D.E.R. on January 25, 1973, requiring an erosion and sedimentation
plan in accordance with its rules and regulations (1 02.10 through 102.34)
and requiring compliance with the Act of January 25, 1973, 32 P.S. 682
• regarding the change of a stream channel.
The first question to which we must address ourselves, is whether
a party appealing from a consent decree is on different footing than a party
to the original appeal. Neither the statute creating the board or the rules
and regulations discuss this question. We then must look to the case law
of the Commonwealth for answers. The situation in which appellant South
Mountain fmds itself, can be compared to either a person trying to change
. a written contract, i.e. the consent decree, or to a simple appeal from an
adverse decision by a lower tribunal. In the former situation the law will
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permit changes in a written agreement only upon a showing that is "clear,
precise and convincing." Crown v. Cole. 211 Pa. S. 388. In other words
there is a very high burden of proof upon one who would change or reform
a written agreement. What is true as to a party to the agreement should
certainly be true for a third party as to that agreement. In the other
situation, the scope of review permitted any party with standing to appeal
is usually the same as would be accorded an original party in the litigation.
He carries no additional burdens. We believe neither analogy is close enough
to follow en toto but, rather, we believe that appellant finds himself
somewhere between these two categories in appealing from a consent decree.
If appellant were allowed an unfettered and full reign in attacking
the consent decree, it could reopen the entire proceeding and, starting back
where the developer was on January 25, 1973, again retred the same soil
that has been covered not only by W.B.E., but by the D.E.R. in consenting
to the agreement and by this board in signing the decree. This is not
acceptable. On the other hand, we encourage participation by responsible
citizens' groups in helping the D.E.R. carry on a mammoth task of policing
the environment, toward the goal of a higher quality of life on this planet
for all of us. It is axiomatic that we cannot pull the teeth of a watch
dog and then send it forth expecting it to do an effective job. Citizens
organizations such as appellant South Mountain, must have legal tools to
accomplish their laudable objectives. How, then, can these seemingly
contradictory propositions be reconciled?
We believe that a major step forward for the volunteer
environmentalist is embodied in the board's very liberal policy on
intervention. 1 Much broader, it appears, than that of either our state or
federal courts. It must be born in mind that the appellant here, would
not have been heard at all, in many tribunals, for lack of standing. 2 What
good, you ask, is a day in court, if deaf ears are turned to your plea?
This brings us to the second and much more difficult question. We have
concluded that an appellant from a consent decree is on a different and
more limited footing than a party to an original appeal. Now we must
decide just how limited the review must be. We are not unmindful of the
fact that any aggrieved party associated with appellant South Mountain,
1.

§21.14(b) provides:
"Intervention is discretionary with the board and shall be subject to such terms and
conditions as the board may prescribe. The board shall not deny the right to intervene on the
basis that the proposed intervener does not have a proprietary interest affected by the action
appealed."
2.

A motion filed by W.B.E. to dismiss the appeal of South Mountain was denied •
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could have gone into court seeking an injunction against W.B.E. when the
earth moving or stream rechanneling activity which led to the consent decree
was tirst initiated more than two years ago or such a party could have
intervened before this board at any time after January 25, 1973. There
is no indication that this was done. In fact it was not until December 3,
1973, that appellant came forward to seek relief from the consent decree.
The appellant is primarily concerned with the failure of W.B.E.
and/or the D.E.R. to give proper consideration to tb.e mandate of article
I, section 27 of the Pennsylvania Constitution. 3 We have previously held
that this provision is self executing 4 and that D.E.R. has a responsibility
to comply with it. There are obviously practical problems which arise simply
because the law is only beginning to develop on the above determination
but, beyond that, we hav~ never required the D.E.R. to do the impossible
and to know what the courts or this board will say before they say it.
Having stated that, we can now say that if this case came before us today
for the first time, and not on appeal from a consent decree, our decision
might very well be different from the one which we reach.
We do believe that any major environmental problems which are
patently unresolved by a consent decree, can be attacked on an appeal
therefrom. We find no such problems in this case. There may be a
legitimate difference of opinion as to the best method of channeling the
stream in question and the need for future governmental action for flood
control below the project area, but we will not second-guess D.E.R. on
these questions, and cannot permit an appellant from a consent decree to
do so without a great deal more convincing evidence than was presented
at the hearing.
The erosion and sedimentation plans have admittedly not been
completed on the project site. There was a work stoppage based on a
cease and desist order. The testimony is clear that W.B.E. intends to fully
3.

Article I, section 27. provides as follows:
The people have a right to clean air, pure water and to the preservation of the natural,
scenic, historic and esthetic values of the environment. Pennsylvania's public natural resources are
the common property of all the people, including generations yet to come. As trustee of the
resources, the Commonwealth shall conserve and maintain them for the benefit of all the people.
4.

:,·_.
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Fox v: Commonwealth, E.H.B. Docket No. 73-078-H (issued May 16, 1974).
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carry out requirements of the plan approved by D.E.R. for erosion and
sedimentation control.
Planting ·and landscaping are, of course, final
matters, and we cannot address ourselves to the fact that these were not
completed as of the hearing date. It is the final plan. which appellant
was permitted to attack on review, not the present state of completion.
Obviously, other procedures must be employed to enforce compliance with
a fmal plan if it is not executed as agreed.
ORDER

.AND NOW, this 17th day of June, 1974, the appeal of South
Mountain Preservation Association is hereby dismissed.
OPINION CONCURRING IN PART
AND DISSENTING IN PART
By JOSEPH L. COHEN, Member, June 17, 1974

I concur with the result in this case, but not m the reasoning
to reach it. The adjudication makes the distinction between a party
appealing from a consent decree and one making an original appeal. Such
a distinction, while reasonable from the point of view of good procedure,
finds no support in the rules of practice of the board. On the contrary,
the inference from 25 Pa. Code, § 21.38(a), relating to the termination of
proceedings, specifically provides that any aggrieved party objecting to the
proposed settlement may, within 20 days after adjudication, appeal to the
board in accordance with these rules and request a hearing on its objections.
This provision of the regulations does not make any distinction
between the rights of any party appealing a consent adjudication and a
party appealing an original action of the Environmental Resources
Department. It is clear that the party taking an appeal from a consent
adjudication must follow the same procedure in appeals as the party making
an original appeal. Furthermore, § 21.:2 I (c) 3 of the regulations pertaining
to the rules of practice before the board specify that:
"That appeal shall set forth in separate numbered
paragraphs the specific objections to the action of the
Department or local agency. Such objections may be
factual or legal. Any objection not raised by the appeal
shall be deemed waived."
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Since there is nothing specific with regard to limitations imposed
upon persons appealing from consent adjudications, if such an appeal is
otherwise within the mles of practice, the only limitations with regard to
what may be the substance of the appeal are the objections set forth in
the appeal document. The board cannot manufacture special rules each
time it is faced with a problem not considered before.
While I sympathize with the majority that there should be some
limitation on appeals from consent adjudications, this is a matter for the
Environmental Quality Board to determine.
Section 21.38 of the
regulations, in my opinion, is unduly broad and not facilitative of good
practice. It should be amended to provide that any aggrieved party objecting
to the prpposed settlement may, within 20 days after adjudication, petition
the board to allow an appeal, setting forth, inter alia, facts which would
permit the board to determine whether the petitioner is an aggrieved party
and whether the agreement set forth in the adjudication is in excess of
the authority of the Department of Environmental Resources to make or
that such agreement is a manifest abuse of discretion on the part of the
department. Such a rule would enable the board to disallow an :1ppeal where
either the party is not aggrieved within traditional concepts of administrative
law or where the agreement reached is a legitimate exercise of the discretion
of the Department of Environmental Resources. Such a provision would
also permit narrowing of issues prior to hearing, assuming the petition were
granted.
Absent such provision in the regulations, however, I believe the
board has no authority to decide under present regulations whether to put
an additional burden upon parties who appeal consent adjudications. Hence,
this opinion.

Allen & Watson
ALLEN & WATSON

Docket No. 73-077-B

ADJUDICATION
By ROBERT BROUGIITON, Chainnan, June 18, 1974

This case is an appeal from the grant, by the Department of
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Environmental Resources (department) of an air pollution permit for the
construction by Interstate Amiesite Corporation (Interstate Amiesite) of an
asphalt batch plant near Zelienople. Butler County, Pennsylvania.
Appellants alleged that ( l) this plant would be likely to produce particulate
pollution as a result of the materials handling operation, and (2) this plant
would be likely to produce odors from the asphalt used, in violation of
§ 123.21 . of the regulations of the department, 25 Pa. Code § 123.31. In
connection with the particulate pollution problem appellants alleged that
the antidegradation provisions of § 127.1 of the regulations of the
department, 25 Pa. Code § 127.1, would be violated. As to both these air
pollution problems, appellants alleged, as indeed they must, given that this
is an appeal from the grant of a construction permit, that they were inherent
and uncorrectable in the operation of this plant-that is, that changes in
the operation of the plant, or additional pollution control equipment added
to it before an operating permit was granted, could not resolve the problems.
Appellants also raised the problem of noise pollution at the
pre-hearing conference held in Zelienople on February 2, 1974. Whether
that issue is relevant at alL in view of the fact that § 6.1 of the Air Pollution
Control Act, Act of January 8, 1960, P. L. 2119, as amended, 35 P.S.
§ 4006.1 appears, at least in its explicit language to limit the consideration
of the department to matters relating to air pollution, is questionable.
Whether article I, section 27 of the Constitution of Pennsylvania requires
that such .non-air pollution environmental effects despite the limited
authorization of §6.1 of the Air Pollution Control Act, supra, may be open
to question. See Fox v. Commonwealth, E.H.B. Docket No. 73-078, (issued
May 16, 1974); Bucks County Commissioners v. Pennsylvania Public Utility
Commission, 11 Pa. Commonwealth Ct. , A2d(l973). In this case, no
such issues were raised. At the hearing, on objection, evidence relating
to noise pollution was excluded on the grounds that issue had not been
raised either by the appeal or by the appellants' pre-hearing memorandum.
Therefore, the issue of relevance need not here be considered.
FINDINGS OF FACT

1. Interstate Amiesite Corporation was granted, on February
28, 1972, a permit (application no. 10-303-003) to construct an asphalt
batch plant on property located in Jackson Township, Butler County near
Zelienople.
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,.,
The plant, which was formerly located in Warren,
Pennsylvania, was subsequently erected on said property. Interim operating
permits were granted on August 6, 1973, September 14, 1973, and
October 16, 1973.
3. As the plant was operated during the period these temporary
permits were in force, there were air pollution problems consisting of
fugitive dust from the aggregate storage and handling operation, plus odor
emissions detectable by and unpleasant to at least two neighbors who
testified-Harry Watson and Clair and Dorothy Greenawalt.
4. The Watson residence is about 600 feet to the southwest
of the plant. The Greenawalt residence is about 800-1 000 feet to the
southeast.
· 5. The property on which the plant is located is a strip 200
feet wide and 2000 feet long, with the long dimension oriented generally
north-south. Taking into account the dimensions of the plant, and aggregate
storage area, the operating portio~s of the plant come within about 50
feet of the nearest property boundary.
6.
Fugitive emissions from the aggregate storage area can be
eliminated by a sufficient combination of wind screens and keeping the
surface of the aggregate piles wet.
7. Apart from the aggregate storage itself, all aggregate handling
operations at this plant are enclosed so as to adequately prevent fugitive
emissions.
8. Based on its experience with numerous other asphalt batch
plants in Pennsylvania, fugitive emissions would not be an inherent air
pollution problem, unpreventable by operations or control procedures, in
the operation of this or any other asphalt batch plant.
9. Odor emissions from asphalt batch plants have come to the
department's attention only when such plants use blast furnace slag as an
aggregate (resulting in the emission of some hydrogen sulfide) or when they
make 11 cold patch 11 material, used for filling pot holes in the winter (which
results in the emission of vaporized solvents, especia.l.ly naphthor).
10.
Interstate Arniesite has committed itself not to use blast
furnace slag, and has committed itself not to make cold patch at this plant.
11..
Based on its experience with numerous other asphalt batch
plants in Pennsylvania, the department was reasonable in believing that there
would not be an cdor emissions problem in the operation of this plant.
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12. The air pollution control equipment for the control of
particulate air pollution from the operation of the plant itself was shown,
on the basis of emissions tests, to be amply sufficient to meet the standards
set forth in the regulations.
13.
Ambient air quality testing performed by the department
in cleaner areas of southern Butler County in the mid-1960's showed that,
while air quality was generally rather good, it was not as good as the
secondary national ambient air quality standards referred to in § 131.:2 of
the regulations of the department, 25 Pa. Code § 131.1.
DISCUSSION

The ultimate issue in this case is whether the department acted
reasonably in granting a construction permit to Interstate Amiesite. Given
that no issues related to article I, section 27 of the Constitution of
Pennsylvania, and the values protected thereby (other than clean air), were
raised, we would have to say that the department acted reasonably if it
had substantial evidence to support a conclusion that the plant, when
constructed, would be capable of complying with the regulations of the
department relating to air pollution.
Three sections of the regulations have been pointed to by the
§§123.1 and 123.2. 25 Pa. Code §§123.1 and 123.2.
appellants:
prohibiting the emission of fugitive particulate visible matters beyond the
property line; 1 § 123.31, 25 Pa. Code § 123.31, prohibiting the emission
of malodors beyond the property line 2 and § 127.1, 25 Pa. Code § 123.31
which limits the emissions that would result in significant deterioration of
1.

§123.2 provides as follows:

§123.2. Fugitive particulate matter.
No person shall cause, suffer. or permit fugitive particulate matter to be emitted into
the outdoor atmosphere from any source or sources specified in H23.l(a)(l )-(9) of this Title <relating
to prohibition of certain fugitive emissions) if such emissions :~rc either:
(1) visible, at any time, at the point such emissions pass outside the property ot the
person, irrespective of the concentration of particulate matter in such emissions: or
(2) not visible at the point such emissions pass outside the property of the person and
the average concentration, above background, of three samples of such emissions at :my point
outside such property exceeds 150 particles per cubic centimeter.
2.
(a)
(b)

§123.31.

limitations.

No person shall cause, suffer, or permit the emission into the outdoor atmosphere of any
malodorous air contaminants from any source, including those in compliance with the provisions
of subsection (a) of this section, in such a manner that the malodors are detectable beyond the
property of the person.
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ambient air quality in areas where ambient air quality is now better than
the ambient air quality standards, unless specified conditions are satisfied. 3
No problem of stack emissions from the aggregate dryer was
raised.

The design of the particulate air pollution control system for the

plant appeared to all parties, based on emissions tests, to be amply sufficient
to control such emissions.
As to fugitive emissions the principal problem with an asphalt
batch plant is in the storage and handling of aggregates. Control involves
two factors: ( 1) adequate wind screens, and C2) keeping the aggregate wet.
both being designed to prevent dust and fines from being picked up and
blown about the neighborhood by wind.

3.

§127.1.

The department testified that

Purpose.

It is intended that by the application of the provlSlons of this Article, air quality shall be
maintained at existing levels in those areas where the existing ambient J.ir quality is better than
the applicable ambient air quality standards, and that air quality shall be improved to achieve the
:1pplicable ambient air quality standards in those areas when: the existing J.ir quality is worse than
the applicable J.mbient air quality standards. In accordance with this intent it is the purpose of
this Chapter to insure that all new sources conform to the applicable standards of this Article :md
that they shall not result in producing ambient J.ir contJ.minant concentrations in excess of those
specified in Chapter 131 of this Title (relating to J.mbient air quality standards). It is further
the intent of this Chapter to insure that in those J.reas of this Commonwealth where concentrJ.tions
of air contaminants are significantly lower than those spedfied in Olapter 131 of this Title (relating
to ambient air quality standards), new sources shall not be established unless it is J.fflrmatively
demonstrated that all of the following apply:
(1) The establishment of such new sources is justifiable as a result of necessary economic
or social development.
(2) Such new sources shall not result in the creation of air pollution as defined in section
3 of the act (35 P.S. §4003).
(3) Such new sources shall conform to all applicable standards of this Article.
(4) Such new sources shall not result in the creation of ambient air contaminant
concentrations in excess of those specified in Chapter 131 of this Title (relating to J.mbient
air quality standards).
(5) Such new sources shall control the emission of J.ir pollutants to the maximum extent,
consistent with the best J.Vailable technology.
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this was an operational problem, and that there was no reason to think
that it could not be dealt with effectively. The department further testified
that -if it were to become a problem (as it was during the period of the
interim operating permits, in the late summer and fall of 1973), then
operational changes would be required in order to resolve those problems.
We agree with the department. Certainly no convincing evidence
was presented that the plant could not be operated without fugitive
emissions crossing the property line. Even the very close proximity of
the property line does not convince us otherwise, since it should be possible
to constmct windscreens sufficient to prevent wet fines from being picked
up by the wind at all. That would make it irrelevant how close the property
line was.
With respect to odor problems, it appears that, during the period
of operation under interim operating permits, in the late summer and fall
of 1973, there were odor problems associated with this plant. The
department testified that odor problems had arisen with other asphalt batch
· .plants, to their knowledge, under only two circumstances: (1) Where blast
·. furnace slag was used as the aggregate some hydrogen sulfide, which has
a very disagreeable odor, was given off during the drying process. (2) Where
cold patch material4 was made the solvents used to thin out the asphalt
so it could be used in winter created an odor problem. Interstate Amiesite
had committed itself in its permit application, to use no blast furnace slag,
and to make no cold patch material.
Given the department's experience with other asphalt batch plants
we cannot say it was unreasonable for it to have concluded that an odor
problem would be unlikely at this plant, at least for purposes of considering
an application for a constmction permit. It was reasonable, in other words,
for the department to conclude that odor problems would not be inherent
in the operation of this plant.

4.

Used for filling pot holes, and the like, especially in winter.
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Since there appears to be an odor problem, despite expectations, 5
it will presumably have to be dealt with before an operating permit is
granted. That will involve the department's deciding whether the odor
involved is a "malodor" and, if so, Interstate Amiesite 's deciding how to
control it. That decision is appealable to this board but has not yet been
made, is not before the board now.
Appellants based some reliance on an allegation that ambient air
quality in the area must be better than the ambienr air quality standards, 6
and that, under §§127.1 of the regulations. :25 Pa. Code §127.1 quoted
supra, a permit could only be issued if the special requirements of that
section were satisfied. Unfortunately the proof failed to show that the
ambient' air in the area was of the necessary good quality to make § 127.1
applicable. The department had made a study of ambient air quality in
non-industrial areas in western Butler County, which tended to show that
while ambient air quality was rather good, it was not as good as the ambient
air quality standards. Absent specific proof to the contrary we think the
department was justified in accepting the results of this study as applicable
to the particular area in question.
On all three issues therefore, we hold that the department did
not act unreasonably in granting a construction permit to Interstate Amiesite
in this case.
5. The odor problem at this particular plant may be related to a problem of particulate
emissions of condensable oil vapors. Why this should be we can only speculate and, since we
are satisfied that the department was reasonable, in not believing the problem was inherent in asphalt
batch plant operations we do not think it is relevant to this appeal. Appellant Harry Watson testified
that during the time the plant was operating he noticed an oily substance deposited on the leaves
of trees on his property, 500-600 feet from the plant. If the plant is the source of this problem.
it is small wonder that odors were noticed. Since it would also appear to be a particulate emission
within the definition and tests for particulate matter emissions specified by §§121.1, 139.3, 139.4
and 139.12 of the regulations, 25 Pa. Code §§121.1, 139.3. 139.4 and 139.12, it would appear
to be a problem that would have to be dealt with before an operating permit could be validly
granted.
6. The National Ambient Air Quality Standards both primary and secondary 40 C.f.R. §50.6
and 50.7 are as follows:
There may be some legal question whether the ambient air quality standards referred to
in 25 Pa. Code §127 .1 (quoted supra) are the Primary or the Secondary Standards (see
40 C.F.R. §50.2 for defmitions of these). Given the intent of the regulations it is probably
the Secondary. However, inasmuch as it was not shown that air quality in this area
was. better than even the primary standards that question is not relevant here.
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To summarize, witness.es James Hambright and Nicholas
Pazunchanics each with a great deal of experience in the field of air pollution
control generally, and with asphalt batch plants in particular, both testified
that, in light of their knowledge of many other plants, there was no reason
to believe that any air pollution problems associated with this plant could
not be effectively dealt with. Appellant, John Allen, also with some
experience in the field of air pollution control, testified that in his opinion
those problems could not be effectively dealt with. His testimony, however,
was not buttressed by reference to experience with particular other plants,
but was based in large part on what he regarded as a theoretical impossibility
of preventing fugitive particulate and odor emissions from crossing a
property boundary that was only 50 feet away from the plant. Contrasted
with this, James Hambright testified that he knew of one such plant in
Pennsylvania that was located in an urban center without air pollution
problems. Whether or not appellant could have proved their case (which
is questionable, given the testimony of witnesses Hambright and
Pazuchanics), they certainly did not do so here.
CONCLUSIONS OF LAW

1. The board has jurisdiction over the subject matter of this
case and over the parties before it.
2. In granting an air pollution construction permit to Interstate
Amiesite Corporation in this case, the department had substantial evidence
to support its conclusion that the requirements of the Air Pollution Control
Act of January 8, 1960,-P.L. 2119, as amended, 35 P.S. §§4001, et. seq.,
and the regulations promulgated thereunder would be satisfied, and it acted
reasonably in granting said permit.
ORDER

AND NOW, this 18th day of June, 1974, the action of the
Department of Environmental Resources in granting application
no. 10-303-003 to Interstate Amiesite Corporation is hereby affirmed, and
the appeal therefrom is dismissed.
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DISSENTING OPINION

By JOSEPH L. COHEN, Member, June 18, 1974

Because this operation is so close to appellant's property and
because the ambient air quality is not within national standards. I disagree
with allowing another potential source of pollution in the community.

Joseph Rostosky
JOSEPH ROSTOSKY
d{b/a Joseph Rostosky Coal Company

Docket No. 73-178-C

ADJUDICATION
By JOSEPH L. COHEN, Member, June 26, 1974

This is an appeal by Joseph Rostosky d/b/a/ Joseph Rostosky
Coal Company, from the action of the Department of Environmental
Resources in denying his application to strip a tract of land approximately
16 1/3 acres in Somerset Township, Washington County. situated along the
north side of Interstate Route 70 and the west side of Township Route
818 to a point 1/2 mile north of the junction of the two highways. The
issue in this case is whether the Department of Environmental Resources
rightfully refused to grant appellant's application for a mine drainage permit.
FINDINGS OF FACT

1. The appellant in this case is Joseph Rostosky, an individual,
d/b/a Joseph Rostosky Coal Company. Appellant's address is R. D. 3,
Box 112, Monongahela, Pennsylvania.
The appellee in this case is the Pennsylvania Department of
Environmental Resources.
3.
Intervenors in this case are the Borough of Bentleyville,
Washington County, and the Bentleyville Water Authority.
4. On or about September 20, 1971, appellant, Joseph
Rostosky, made application to the ·Pennsylvania Department of
Environmental Resources (hereinafter the department) for a permit to
discharge industrial wastes and mine drainage pursuant to the provisions
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of The Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended,
35 P.S. §691.1, et seq.
5.
In his application appellant proposed to strip mine
approximately 16 1/3 acres of the Waynesburg seam of coal in Somerset
Township, Washington County, located along the north side of Interstate
Highway 70 and along the west side of Township Route 818 to a point
one half mile north of the junction of these two highways. The application
proposed that, after treatment, the discharge from the operation would drain
into the north branch of Pigeon Creek, tributary to Pigeon Creek which
flows into the Monongahela River.

Although application states appellant

will strip mine approximately 16 1/3 acres, he testified that he proposed
to· strip mine approximately 24 acres of coal.

6.

The

proposed

stripping

operation

of

appellant

is

approximately 300 feet from the Bentleyville Reservoir, formerly a source
of water supply to the Borough of Bentleyville, but no longer so.
7.

The erosion and sedimentation plans, prepared on behalf of

appellant in connection with his application for a mine drainage permit
by

Dr. Marlin

L. Sheridan, a registered professional engineer in the

Commonwealth of Pennsylvania and an expert in the field of sedimentation
and erosion control, meet the requirements of departmental regulations for
sedimentation and erosion control plans.
8. The north branch of Pigeon Creek and the Bentleyville
Reservoir are non-acid waters of the Commonwealth and sustain aquatic
life.
9.
The Pennsylvania Fish Commission stocks the Bentleyville
Reservoir with fish.
10.
The Pennsylvania Fish Commission does not stock the north
branch of Pigeon Creek, but has made a survey in order to determine
whether this body of water should be stocked with fish.
11.
The proposed strip mining activity of appellant does not
threaten any source of public water supply for the Borough of Bentleyville.
12.
The Bentleyville Water Authority does not now and, in all
probability, will never in the foreseeable future utilize the Bentleyville
Reservoir as a source of public water supply for the residents of the Borough
of Bentleyville.
13.
The Bentleyville Reservoir is currently being used for
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recreational fishing by residents of th'e borough and others in the vicinity.
14.
Aside from fishing, there is no other generally permitted
recreational use of the Bentleyville Reservoir.
15. The plan of drainage set forth in appellant's application for
a mine drainage permit was designed to treat acid mine drainage resulting
from the proposed strip mining operation while said operation was in
progress.
16.
Nothing in appellant's application for a mine drainage permit
specifically addressed itself to the problem of the possibility of
contamination of groundwaters by acid bearing materials.
17. The overburden on the tract of land covered by appellant's
application contains pyritic material which when coming into contact with
oxygen and water will cause acid.
18. The disturbing of the overburden as a consequence of strip
mining exposes more pyritic material to oxidation than would be the case
were the earth undisturbed.
19. The contour method of backfilling by which appellant
proposes to fill the land once the coal is extracted will result in exposing
approximately 24 acres of overburden containing pyritic material to the
process of oxidation and may result in substantial amounts of acid water
reaching the north branch of Pigeon Creek and the Bentleyville Reservoir
through the contamination of groundwaters.
20. The "dip" of the seam of coal (and of other strata) on
appellant's tract of land is such that there is a distinct possibility that
contamination of groundwaters would reach either the north branch of
Pigeon Creek or the Bentleyville Reservoir in such quantities as to raise
substantially the acidity of these waters and kill substantial amounts of
fish and other aquatic life.
21.
The department, at the time of its denial of appellant's
application, had no facts before it upon which to determine whether the
proposed strip mining pursuant to the application would cause pollution
of the waters of the Commonwealth.
22. The basis upon which the department denied appellant's
application for a mine drainage permit was solely that the Borough of
Bentleyville and the Bentleyville Water Authority protested to the
department the issuance of the permit to the appellant.
23.
Initial review of the permit application by the department
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indicated probable approval of the q.pplication.
24.
At the time of the initial hearing in this matter on
January II, 1974, the department had no information in its possession
which would bear upon the issue of the contamination by acid of
groundwaters by the proposed stripping operation of appellant.
25.
All the evidence relating to contamination by acid of
groundwaters due to appellant's proposed operation was adduced by the
department and the intervenors subsequent to the first hearing in this
matter.
26.
At no time prior to the second hearing in this matter on
February 20, 1974, was appellant informed, either by the department or
by .the intervenors, that the main concern in the case was the possibility
of groundwater pollution reaching the north branch of Pigeon Creek or
the Bentleyville Reservoir.
DISCUSSION

While it is clear that the department could have denied appellant's
permit on the basis of the evidence presented at the hearings in this case,
the board is concerned that the department acted in this matter in such
a manner as to be repugnant and offensive to basic elements of good faith
and fairness that is the hallmark of the American constitutional system.
It is obvious by the record in this case that the department took inordinately
long in acting upon the application and, when it did, it did not specify
with particularity wherein the application was deficient or in what manner
the proposed strip mining of appellant would cause pollution of the waters
of the Commonwealth. Whatever review there was by the department prior
to the denial of appellant's pennit application, tended to support the
issuance of a permit if some modifications were made in the application.
On April 17, 1973, William Cherry, Mine Conservation Inspector, 32nd
District, for the Department of Environmental Resources, rendered a field
engineer's report on appellant's application for a mine drainage permit
(Commonwealth Exhibit B). In this report, Mr. Cherry made the following
remark:
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"The conditions as stated in the Application would
be sufficient to prevent pollution except that another
condition must \Je added "ie" The diversion ditch below
the toe of the spoils along the Reservoir side must have
a Basin at the end of it to settle out any silt or solids
before going into the receiving stream."

It is clear from the foregoing remark of Mr. Cherry that with
an amended plan of drainage that would provide for a settling basin at
the end of the diversion ditch to remove silt or solids before going into
the receiving stream, the permit was likely to have been granted.
Not until the second hearing in this matter on Febmary 20, 1974,
was there any suggestion that there was a groundwater pollution problem
with regard to appellant's application. As a matter of fact, the record
indicates that none of the evidence gathered relating to the problem of
groundwater pollution was collected prior to the initial hearing in this case
on January 11, 1974. Therefore, it conclusively appears that when the
department denied appellant a mine drainage permit, it had no facts in
its possession to justify the conclusion that the proposed strip mining
activity of appellant would pollute groundwaters and thereby threaten the
north branch of Pigeon Creek and/or the Bentleyville Reservoir.
However, the board cannot ignore the fact that the evidence
produced by the department and the intervenors at the hearing on
Febmary 20, 1974, if available to the department prior to the denial of
appellant's application, would have been legally sufficient to deny appellant
a mine drainage permit.
Although, when taken, the action of the
department was not based upon substantial evidence, that fact alone would
be insufficient to order the granting of appellant's application for a permit
under the facts as they now appear.
Under § 1921-A of the Administrative Code of 1929, Act of April
9,1929, P.L.l77,asamended,P.S. §510-21 (1973-l974Supp.),thisboard
is given the authority to " .. .issue adjudications heretofore vested in the
several persons, departments, boards and commissions set forth in § 190 1-A
of this Act." Hence, this board became the successor of the Sanitary Water
Board insofar as its authority to render adjudications is concerned. Prior
to the abolition of the Sanitary Water Board by the Act of December 3,
1970, P.L. 834, No. 267, § 25, that board had the authority to hear appeals
by aggrieved parties from departmental actions by virtue of § 7 of The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35

Joseph Rostosky

233.

P.S. § 691.1 et seq. None of the aforementioned acts set forth a standard
of review for either this board or the now defunct Sanitary Water Board
to follow, except that they provide that the adjudicatory functions of the
bodies in question are subject to the provisions of the Administrative Agency
Law, Act of June 4, 1945, P.L. 1388, as amended, 71 P.S. § 1710.1 er seq.
The Administrative Agency Law, § 44, supra, provides, in
pertinent part, as follows:
" ... After hearing, the court shall affirm the
adjudication unless it shall find that the same is in
violation of the constitutional rights of the appellant, or
is not in accordance with law, or that the provisions of
sections thirty-one to thirty-five inclusive of this act have
been violated in the proceeding before the agency, or that
any finding of fact made by the agency and necessary
to support its adjudication is not supported by substantial
evidence. If the adjudi~ation is not affirmed, the court
may set aside or modify it, in whole, or in part, or may
remand the proceeding to the agency for further
disposition in accordance with the order of the court."
Inasmuch as it is the adjudications of this board that are
reviewable under the Administrative Agency Law, supra. and not the actions
of the department, it is clear that the substantial evidence rule applies to
this board's adjudications and not the actions of the department. Thus,
while the department may have taken action in such a manner as to rebut
the normal presumption of validity of departmental action, nevertheless,
the evidence on this record would not justify the granting of the permit
in question. Neither would appellant have been entitled to a permit, even
if the evidence relating to groundwater pollution were not in the record.
For example, appellant's application states that approximatley 16 1/3 acres
were to be mined whereas the record indicates that he intended to mine
approximately 24 acres (R ...)3). Moreover. there ;1re other discrepancies
between the application and the record which make it impossible to justify
the ordering of the department to issue a permit upon the application in
question. It required amendment and an evaluation of the amendments
by the department.
Because applicable principles of law would not justify the issuance
of the permit in this case, the board cannot sustain the appeal of Joseph
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Rostosky, the appellant in this case. However, nothing in this adjudication
should give the department any solace. It is only our concern for the
environmental impact of the granting of a permit based on the application
of Rostosky that precludes this board from upholding the appeal. To
reiterate what we have said above, the actions of the department in this
They reflect a
case can only be described in derogatory terms.
predisposition on the part of the department to ignore .elementary principles
ofjustice and fair play that alone give governmental action the attributes
of moral, as well as legal. sanction. There is no excuse on the record
for the delay occasioned in this case. Nor has the board been provided
with any reason which would justify the department in not making an
evaluation of the application prior to action to justify its decision, especially
given the long time between the filing of the application and the ultimate
denial in this case. Furthermore, the notice of denial of the application
did not state with particularity the reasons for the denial. It merely asserted
in general terms that the operation would cause pollution of the waters
of the Common wealth. It gave no inkling to the applicant why this would
be so. Perhaps it did not do this because at the time the denial was given.
the department had no facts before it by which it could justify its action.
Because of the gross improprieties by the department in this case,
the board takes this occasion to admonish the department in the strongest
possible language and, if the department continues to act in this fashion
and such facts become a matter of record before this board, we will not
hesitate to sustain an appeal even though the action might otherwise have
been upheld. There would be no other way, if the department persists
in the type of action taken in this case, to chastise it for not following
those basic principles of American government enunciated in the Federal
Bill of Rights and the Declaration of Rights of the Commonwealth of
Pennsy Ivania.
The board would urge the department that if applicant submits
a fresh application, the department will review it expeditiously and act on
it in a fair and responsible manner consistent with law .
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CONCLUSIONS OF LAW

1.

The board has jurisdiction to decide . the subject matter of

this appeal.
..,

The Department of Environmental Resources had no basis

as of May 21, 1973, the date of its denial of appellant's application for
a mine drainage permit, to determine whether the application ought to be
denied or gran ted.
3.
Even though the department may have acted unwarrantedly
in reviewing appellant's application for a permit. appellant has not sustained

· his burden of proof to entitle him to the issuance of a mine drainage permit.
ORDER

AND NOW, this 26th day of June, 1974, it is hereby ordered
that the department's action in denying appellant. Joseph Rostosky, a mine
· drainage permit pursuant to application no. 3271 BSM36. is hereby sustained
and the appeal is hereby dismissed.

Gettysburg Construction Company. Inc.
GETTYSBURG CONSTRUCTION COMPANY, lNC. :

Docket No. 73-426-W

ADJUDICATION
By PAUL E. WATERS, Member, July 10, 1974

On October 31, 1973, the Department of Environmental
Resources (department) issued a sewer connection ban order to the
Gettysburg Municipal Authority and the Borough of Gettysburg prohibiting
any additional discharges or connections to the sanitary sewer system. which
is tributary to the Gettysburg Municipal Authority treatment plant.
Neither the Gettysburg Municipal Authority nor the borough
appealed from this order within the allotted time.
On November 23, 1973, the appellants appealed from the
department's order of October 31, 1973.
Gettysburg Construction Company, Inc. seeks permission to
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connect nine (9) homes to the collection facilities of Gettysburg Municipal
Authority.
Said homes, which have yet to ·be built, would be located on
a tract of land designated as Woodcrest Estates Development in Cumberland
Township, Adams County.
The Gettysburg Municipal Authority treatment facility, operating
under permit no. 8183, issued to Gettysburg Municipal Authority, is
receiving a waste load above that for which said facility was designed. Said
overload results in a discharge exceeding the expressed or implied loads
approved in permit no. 8183 and is, therefore, operating in violation of
the said permit and section 202 of the Act of June 22, P.L. 1987, as
amended ("The Clean Streams Law").
FINDINGS OF FACT

l. The excessive load being discharged by the sewage treatment
plant is causing pollution of Rock Creek and is thereby in violation of
sections 201. 202 and 401 of The Clean Streams Law.
Until the completion of the improvements required by the
said department order, the Gettysburg Municipal Authority treatment plant
is not capable of treating additional sewage or industrial waste. cannot be
operated in accordance with the permit, and will be operating in violation
of The Clean Streams Law.
3.
Notice of the department's sewer ban of October 31, 1973,
was published in a paper of local distrubution on November 2, 1973.
4.
In August of 1971, Gettysburg Construction Company
applied for, and was granted, sewage permits for the aforesaid nine lots.
The appellant has installed saddles and run lines to the curb area from
said lots.
5. The appellant does not have building permits for homes on
any of the said nine lots.
6. There are no existing occupied dwellings on any of said nine
lots and the connection of houses built upon said lots would, following
occupancy of said houses, increase sewage flow to the Gettysburg Municipal
Authority facilities.
7. Gettysburg Construction Company has been in the business
of building construction on an extensive scale in and around Gettysburg
and Adams County generally since 1946.
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8. Gettysburg Construction Company, appellant herein, knows
that a building permit is required before they can begin to construct a
building in Adams County.
9.
Appellant further knows that a sewerage accommodation is
required before a building permit can be obtained and that said sewerage
accommodation requires either a septic tank or a sewer permit. The
procedure is to first apply for the sewer permit and then obtain a building
permit.
10. Appellant admits that a building permit has a life of six
months, whereas a sewer permit has no expiration date, i.~.. has a
theoretically infinite life.
1.1.
No formal application is required prior to obtaining a sewer
permit. In addition, there is no limitation as to the number of such permits
that can be held by a single individual and, in fact, there are at this moment
outstanding in the Gettysburg area more sewer permits than building
permits.
DISCUSSION

The Gettysburg Construction Company, appellant. seeks an
exception to a sewer ban in order to build and connect a number of new
homes to an already overloaded sewer system in Gettysburg, Pennsylvania.
The basis for their appeal is the fact that sewer permits have already been
issued for the proposed homes. It is clear that sewer permits are easily
obtainable, without formal application and no control, even years prior to
any intended construction. The appellant has no building permits because
a sewer ban was properly imposed prior to the time appellant applied for
same. These permits are issued after formal application and only when the
time for the beginning of construction is near.
In F. & T. Construction Company, Inc. v. Departmenr of
Environmental Resources, 6 Pa. Commonwealth Ct. 59, the Commonwealth
Court was faced with the same issue raised in this proceeding. It was there
said:
" ... In a collateral attack such as the appellant chose
to mount, the burden must be on the appellant to show
that the ban is invalid, but no evidence to that effect
was even introduced.
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The appellant also contends that the date of issuance
of a building permit was improperly established as the
criterion for allowing an exception to the ban on further
discharge. It suggests that a more reasonable criterion
would have been the subdivision approval date. Needless
to say, the appellant prefers this latter date because it
would work to his advantage in this case. But what of
the situation where no subdivision approval is necessary
and a builder may have already begun work under a
building permit? The use of the date of issuance of a
building permit as the cut-off date is ·in our view a
reasonable standard for this purpose."

We, of course, are bound to follow the pronouncements of the
Commonwealth Court and, accordingly, must conclude that inasmuch as
appellant did not have building permits, no exception to the sewer ban
exists. A sewer permit is not a building permit. It never was, it is not
. now. Should the day come when this changes, it will be the Commonwealth
Court or the legislature and not this board that makes this change.
CONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and subject matter
of this proceeding.
2. The Gettysburg Municipal Authority treatment plant is
overloaded and the department properly issued a sewer ban to said authority
on October 31, 1973.
3. A sewer permit and a building permit are factually and legally
separate and distinct documents in the construction preparation process in
Cumberland Township, Adams County, Pennsylvania.
4. The Gettysburg Construction Company, appellant, did not
have building permits issued to it prior to October 31, 1973, and is entitled
to no exception to the said sewer ban.
5. The department acted properly in refusing to grant appellant
an exception to the sewer ban.
ORDER

AND NOW, this lOth day of July, 1974, the appeal of Gettysburg
Construction Company is hereby dismissed.
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SWARTLEY AND SWARTLEY

ADJUDICATION
By ROBERT BROUGHTON, Chainnan, July 24, 1974

This case is an appeal from the denial by the Bucks County
Department of Health (Bucks County) of an application for an on-lot sewage
system permit. The appellants first applied for a permit for a standard
septic tank with subsurface filtration beds. This was denied, a hearing was
held before Bucks County, and the Swartleys appealed on August 14, 1973.
The Swartleys apparently accepted the basis for the denial, which
was that there was a high seasonal water table as indicated by severe mottling
in the soil, and proceeded to file a new application with Bucks County,
proposing an aerobic system with a sand filter. This was in tum denied
by Bucks County, but no county hearing was ever held.
At the hearing before the board, it developed rather ~arly that
the Swartleys were not really contesting the first denial of the application
for a standard system but were, instead. contesting the second denial of
their application for an alternate system. At the hearing. both Bucks County
and the Swartleys waived their right to a hearing before the Bucks County
Department of Health, and evidence was taken relevant to the second d~nial.
FINDINGS OF FACT

1.
Mr. and Mrs. Robert Swartley are the owners of a tract of
land, approximately five acres in extent, located on an alley to the rear
of East Broad Street, 0.3 miles to the south of the intersection with
Legislative Route 09110, in Trumbauersville, Bucks County, Pennsylvania.
2.
On July 6, 1973, the Bucks County Department of Health
received an application filed by the Swartleys for a permit to install on
said property an on-lot sewage disposal system consisting of a standard septic
tank and subsurface filtration bed.
3.
On July 12, 1973, the said application was denied on the
grounds that:
11

Ground water was reported by your Engineer at
48 below the surface of the ground. Bucks County
Dept. of Health representatives observed ground water
11
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closer to the surface of the ground than is permitted by
the Regulations. Also, mottled soils were observed at
24" below the surface of the ground. The Interim Soil
Survey Report Soil Map 2EE-118 indicates the soil type
to be urban land somewhat poorly, and poorly drained
soil.

4. On June 25, 1973, a soil investigation of two pits dug by
a backhoe on the said property was made by John F. Zwalinski, Soil
Scientist for Region I of the Department of Environmental Resources
(department). His investigation showed the following profile description:
Pit # 1:

N. E. of barn and driveway; W face of pit

0" -24"; fill material; silty clay loam with 20o/o-30% coarse
fragments consisting of sandstone and shale firm;
moderate, medium to coarse subangular blocky structure;
6" band of organic matter at 18"-24"; red (2.5YR 5/8)
pinkish gray (5YR 6/2), and weak read (2.5YR 4/2)
colors.
24"-42"; reddish brown (5YR 5/4) silty clay loam: firm:
moderate, coarse subanguler blocky structure: many,
medium, distinct pinkish gray (5YR 6/2) and many,
medium, distinct red (2.5YR 5/8) mottles.
42" +; greater than 90% coarse fragments (shale,
channers); interstices filled with fines; black (5YR 4/1)
brown (7.5YR 5/4), and green (5G 6/2) coatings on
coarse fragment surfaces.
Pit #2:

ca. lOyds N of Pit #1

Similar profile as described for Pit # 1.
0"-24". Total depth of pit is 60".

Fill material is

5. On July 27, 1973, a hearing was held before the Bucks County
Department of Health on the above application, and on July 30, 1973,
the Bucks County Department of Health notified the Swartleys that "the
permit is continued to be denied .... "
6. On August 14, 1973, an appeal from that decision was filed
with this board.
7. On November 16, 1973, a second application was filed by

•,
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the Swartleys with Bucks County, for a permit for an aerobic system with
' sand filtration bed.
8. On November 16, 1973, Bucks County notified the Swartleys
that the Department of Environmental Resources would not allow Bucks
County to issue permits for alternative systems on properties that contain
evidence of high seasonal water table. Bucks County sent the proposal
to the department "for review and comments", and stated that the Swartleys
would be notified, when such comments were received, with regard to the
final decision.
8. Said comments were received by Bucks County on November
27, 1973, and recommended denial. The Swartleys were duly notified that
the permit was denied.
No hearing on this second denial was held before Bucks
9.
County. At the hearing before the board, such Bucks County hearing was
waived by both parties, on the grounds that since Bucks County felt it
had no legal authority to issue such a permit, a Bucks County hearing would
not serve any useful purpose.
10. The regulations of Bucks County relative to the matters in
dispute in this case are identical with the regulations of the Department
of Environmetnal Resources. (In January 1974, Bucks County adopted
the same numbering system for these regulations as the department. The
section numbers as used for the department, and currently by Bucks County,
will be used hereinafter in this adjudication.)
11.
Mottling has been described in an earlier decision of the
board as follows:
Mottling is, in simplist terms, a varation in the
When that variation shows a
coloring of soils.
concentration of redder colors in some spots, and grayer
colors in others-a variation in "Chroma", in particular-it
will almost invariably be clue to segration of iron
compounds from other components in the soil. and
especially segreation of reduced (ferrous) iron compounds
from oxidized (ferric) iron compounds. Iron compounds
in the soil in the presence of air for any extended period
of time will oxidize to the ferric state; ferric compounds
are generally red. If the water table rises to a given level
for prolonged periods of time, say eighteen inches, as in
the vicinity of the test holes examined by the
Department's soil scientist, John Zwalinski, then the

I
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relative absence of oxygen produces reducing conditions,
and the ferric compounds are generally grayer-of a lower
chroma. The ferrous compounds tend to migrate, and
collect in nodules; when the water table drops, many of
these nodules will be exposed to air, and oxidize to ferric
iron. Nodules that for some reason the ait: did not reach,
and areas of the soil from which much of the iron had
earlier migrated, will appear gray.

It was our conclusion there and it is our conclusion now, that mottling
does in fact indicate a high seasonal water table with considerable accuracy.
We conclude that there is a high seasonal water table at and below 24"
below the surface of the ground on the Swartley's land within the meaning
of § 73.11 (c) of the regulations.
12.
The second application of the Swartleys was for an aerobic
treatment tank of a type manufactured by Nyadic Sciences, Inc., and a
50' by 20' sand filtration bed, with the filtration lines being 4 feet vertically
above the existing soil surface.
13.
On November 20, 1970, the Director of the Bureau of
Community Environmental Services issued a document entitled "Policy and
Procedure on Alternate On-Lot Sewage Disposal Systems." This document
sets forth limitations as to the circumstances under which alternate systems
would be approved, and sets forth technical requirements for such systems.
The alternate system proposed by the Swartleys conforms to the technical
requirements of that document.
On June 28, 1973, Bucks County received from Mr. Fred
14.
Matz, Sewage Facilities Consultant for Region I of the department, a
document entitled "Policy and Procedure on Alternate On-Lot Sewage
Disposal Systems" which was identical to the document referred to in
Finding of Fact No. 13, supra, except for the addition of a final sentence,
which read:

"Alternate systems are not to be approved where
there is a perched water table."
The high seasonal water table we have already found to exist
on the Swartley's land was a perched water table.

_Y-.
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DISCUSSION

The denial of the first application was amply justified by the
presence of a high seasonal water table at approximately ~4 inches. in
violation of § 73.11 (c) of the regulations. Appellants did not really contest
the evidence relative to soil conditions on their land. The only question
remaining at issue, therefore, is whether the denial of the second application
was justified in law and based on substantial evidence.
Chapter 73 of the regulations describes certain specific types of
on-lot sewage disposal systems. including (1) a standard septic tank and
(2) an aerobic treatment tank, each in a series with some type of filtration
bed, such as standard subsurface leach lines or subsurface sand filter.
· The department has, however, from the time the regulations
became effective, granted permits for systems not specifically described
therein, provided that pollution, as described by The Clean Streams Law,
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§691.1, et seq ..
would not be created by use of the particular system. Such systems, not
11
specifically described in Chapter 73. are known generically as alternative
11
systems.
The 1:,rranting of permits for alternate systems was based on an
administrative interpretation of Chapters 71 and 73-and we think a legally
correct interpretation-that Chapter 73 was not intended to exclude the
possibility that systems described therein might be permitted-that is, might
result in compliance with The Clean Streams Law, supra-but was intended
only to set forth technical requirements and conditions that would insure
that the systems described therein would so comply.
On November 20, 1970, the relevant branch of the department
formulated a "Policy and Procedure on Alternate On-Lot Sewage Disposal
Systems," in an apparent attempt to assure some consistency in the
department's decisions relative to applications for such systems-or at least
those for which permits were most commonly requested. By the terms
of a memorandum of Dr. Glade Loughrey attached to the copy of the
"Policy and Procedure" document introduced into evidence, the conditions
and technical requirements of the "Policy and Procedure" provided
reasonable assurance that The Clean Streams Law would not be violated.
The "Policy and Procedure" document itself does not contain any
justification or reason supporting the conditions and requirements set forth
therein.
At some time before June 28, 1973, (when it was received by
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Bucks County) and presumably after November 20, 1970, (when the
original statewide "Policy and Procedure" document was dated) Mr. Fred
Matz, Sewage Facilities Consultant for Region I of the department, issued
a "Policy and Procedure on Alternative On-Lot Sewage Disposal Systems."
which was identical with the statewide "Policy and Procedure" document
except for the last line, quoted supra in Finding of Fact No. 14. One
supposes that this may have represented a judgment that perched water
tables were a problem in Region I that would preclude use of an alternate
system as described in the policy :md procedure documents without
violation of The Clean Streams Law. Or it may have represented a judgment
that the Harrisburg office of the department was wrong, and that such
alternate systems would not result in compliance with The Clean Streams
Law anywhere. The reasons must •be a supposition only, however, since
the "Region I Policy and Procedure" document did not set forth any
justification or reason for the exclusion. It seems inherently unlikely that
perched water tables would affect the functioning of the described alternate
systems differently in Region I than in other parts of the Commonwealth.
Certainly such a conclusion would require some justification. So would
a difference of opinion within the department JS to the functioning of
such systems in the presence of perched water tables.
It should be forcefully pointed out that a "Policy Jnd Procedure"
is not a regulation. As the Pennsylvania Supreme Court said of a similar
document, there called "Guidelines," in Commonwealtlz v. I-!armar Coal Co ..
452 Pa. 77, 306 A.2d 308, 319 (1973):
"These guidelines were to be nothing more than
policy statements and not formal regulations: had the
Board intended otherwise, it would not have failed to
file these guidelines with the Department of State as is
required by Section 2 I of the Administrative Agency
Law, Act of June 4, I 945, P.L. I 388, as amended. 71
P.S. §1710.21, in order for them to become effective
as regulations. See Commonwealth v. Serlo Vending Co.,
415 Pa. 101, 107, n. 4 202 A.2d 94, 97, n. 4 (1964).
Although bound by a valid administrative regulation,
United States ex ref. Caputo v. Shark, 286 F. Supp. 516
(E.D.Pa.1968), the Board is not bound to follow mere
statements of policy. Aizen v. Pennsylvania P. U. C.,
163 Pa. Super. 305, 316, 60 A.2d 443, 449 (1948)."
A regulation is defined by 2(e) of the Administrative Agency Law,
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Act of June 4, 1945, P.L. 1388, as amended, 71 P.S. § 1710 2(e) as follows:
"(e) "Regulation" means any rule, regulation or
order in the nature of a rule or regulation. of general
application and future effect, promulgated by an agency
under statutory authority in the administration of any
statute administered by or relating to the agency, or
prescribing the practice or procedure before such
agency."
In prescribing a general rule, a regulation removes some discretion
on the part of the department to decide that, in a particular case, The
Clean Streams Law would (or would not) be violated in a particular situation
inCluded within the ambit of the general rule. As the Supreme Court put
it, the department is "bound by a valid regulation". So long as the scope
of the general rule is not so broad as to call into question whether there
is a reasonable relation between the public purpose to be achieved
(prevention of water poilu tion) and the restrictions on personal liberty 1
imposed by the regulation. the regulation will be upheld.
Examples of this might be effluent or emission limits contained
in regulations, which are enforcible (as, e.g., by denial of a permit or issuance
of an abatement order) without a showing of adverse effects on the public
health, safety, or welfare in particular instances.
Where the department is empowered to grant (or deny) permits
for certain types of sewage disposal systems, however, not on the basis
of detailed technical specifications, but upon the basis of a showing that
a particular proposed system will not (or will) cause water pollution, then
it must make the judgment in each case. Formulation of "guidelines" or
a "policy and procedure" will not enable the decision maker to escape
making that judgment. The guidelines, or policies and procedures, have
no legal status-they are only guidelines. Each decision must stand on its
own, and be justified based on the ultimate decision criterion: Will the
grant of a permit result in water pollution, or not?
In this case, the permit was not denied on the explicit grotmds
that water pollution would be caused. The permit was denied on the
1.

Including the liberty to engage in particuiu uses of property.
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grounds that "Region I does not grant pefi1!:itS for alternate systems in
cases where there is a perched water table." That "decision" on the part
of the relevant officials in Region I of the department was set forth in
a "Policy and Procedure," which was, however, not itself justified by
reference to any facts relating to soils, analysis of sewage system functioning,
or any other factors. It was simply stated.
Appellants proposed a system which some people in the
department, at least, thought would adequately protect against water
pollution. They thereby satisfied their initial burden of proof. and it became
requisite for Bucks County to go forward and show that appellants' system
would violate The Clean Streams Law. Bucks County did not do this-either
in its communications with the Swartleys or at the hearing before the board.
Instead, Bucks County averred that the department would not allow it to
grant permits for alternate sewage disposal systems in cases such as that
presented by the Swartleys.
The department. in answer to the inquiry by Bucks County, said
the same thing, both by letter of November 27, 1973. to Bucks County.
and more fully at the hearing before the board. ~either Bucks County
nor the department justified the "policy and procedure" as applied to the
Swartley's property.
Since the Swartleys made out a prima facie case. which was not
rebutted, we hold that the denial of the second application filed
November 16, 1973, with Bucks County, was improper.
CONCLUSIONS OF LAW

1.

This board has jurisdiction over this case and over the parties

before us.
,.,
A "policy and procedure" in tended to govern the issuance
of permits for "alternate" on-lot sewage disposal systems has no legal
validity as a reason for the grant or denial of any particular application
for a permit for such a system. Such a grant or denial must be justified
by reference to the statutory or case law, or regulations, and the facts
relating to each application or to valid classes of applications.
3.
In this case, Bucks County could not legally deny the
appellants' application for a permit for an alternate system solely on the
grounds that it violated a policy and procedure of the Department of
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Environmental Resources, but was required to ascertain whether The Clean
Streams Law would or could not be complied with if the permit were
granted.
4.
Bucks County had no substantial evidence upon which to
base a denial of the application by appellants for a permit for an alternate
on-lot sewage disposal system consisting of an aerobic treatment tank and
an over-the-existing-surface sand filtration bed.
ORDER

AND NOW. this 24th day of July, 1974, the appeal of Mr. and
Mr·s. Robert Swartley from the denial by the Bucks County Department
of Health of an application, filed November 16, 1973, for a permit to
construct an alternate on-lot sewage disposal system, described in that
application, is sustained, and the Bucks County Department of Health is
hereby ordered to grant said permit.
CONCURRING OPINION
By JOSEPH L. COHEN, Member, July 24. 1974

I concur in the adjudication because I am satified that. but for
the difference between the statewide policy and procedure and the policy
and procedure for Region I, the permit would have been issued.

West Brandywine Township
BOARD OF SUPERVISORS OF

Docket No. 73-429-W

WEST BRANDYWINE TOWNSHIP
ADJUDICATION
By PAUL E. WATERS, Member, July 24, 1974

This matter comes before the board as an appeal from an order
of the Department of Environmental Resources, hereinafter department,
requiring West Brandywine Township, hereinafter, appellant to engage a
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consulting engineer to prepare a revision of its Act 537 plan 1 , indicating
the feasibility of providing sewerage services for an area of the township
known as Friendship Village, and requiring a revised plan within 120 days
after approval of the work plan by the department.
The appellant contends that there are only isolated problems in
portions of the township, which are not of the magnitude that justifies
the order issued by the department.
FINDINGS OF FACT

1. Appellant is the Board of Supervisors of the Township of
West Brandywine, Chester County, Pennsylvania.
2.
Located within West Brandywine Township is an area of
approximately 90 to 96 homes known as the Friendship Village Subdivision.
The homes in said subdivision are serviced by on-lot sewage disposal systems.
3. A sanitarian with the Chester County Health Department
conducted an initial investigation of sewage facilities in the Friendship
Village Subdivision on Febmary 21. 1973. At that time. he was :.1ole to
observe sewage overflowing onto the surface of the ground on six different
properties within a one block area.
4. On subsequent occasions, the sanitarian again visited the
Friendship Village Subdivision to inspect the operation of sewage systems
within the area. His inspection on April 10, 1973, revealed that one
cesspool was overflowing badly into a culvert from which it could gain
access to a small stream. A further inspection on April 23 and 24 indicated
that sewage on another lot was overflowing at a rate of approximately
one gallon per minute and that sewage on still another property was actually
flowing into a stream in the area. Dye tests were conducted on two different
lots and the results of such tests confrrmed his expert opinion that liquid
flowmg on the surface of the ground was, in fact. sewage.
5. On May :, 1973, the sanitarian. in conjunction with
Mr. David Jackson, Supervising Sanitarian of the Chester County Health
Department, surveyed 77 homes in the Friendship Village Subdivision.
1.
Pennsylvania Sewage Facilities Act, Act of January 24, 1966. P. L. 1535, as amended.
35 P.S. §750.1 et seq. (1974-1975 Supp.).
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Actual sewage overtlow was observed at 20 homes or 26% of the properties
Potential problems with either groundwater contamination
surveyed.
presently occurring or poor soils with a very good chance of overt1ow in
the near future were found Jt 24 homes or 31% of the properties surveyed.
No visible problems were observed at 33 homes or 43% of the properties
surveyed.
6. On two out of the three occasions surveyed, bacteriological
analysis of stream samples taken in the Friendship Village pond indicated
that such waters of the Commonwealth were contaminated by human
sewage.
7. On two out of the three occasions surveyed, bacteriological
analysis of stream samples taken at a sampling point below the Friendship
Viilage pond indicated contamination of the waters of the Commonwealth
by human sewage.
8. The soil in the Friendship Village area is unsuitable for the
effective operation of on-lot sewage disposal systems. A total of 16 lots
in the Friendship Village area consist either wholly or partially of Worsham
silt loJm soil which has a very high water table condition regardless of
the season of year. The majority of other lots in the area are located
on Glenville soil which indicates very likely contamination of the ground
water supply. Such soils are without question unsatisfactory for on-lot
sewage disposal systems.
9. Due to the existence of malfunctioning sewage systems in
the Friendship Village Subdivision and the proposed development for both
Friendship Village and the surrounding area, the Department of
Environmental Resources ordered the appellant to conduct a sewage
feasibility study covering an area somewhat broader than the Friendship
Village Subdivision.
DISCUSSION

The appellant has taken the interesting position that the sewage
disposal "problem", if any, that exists in the Friendship Village area of
the township, is so miniscule as to require that it be overlooked. They
charge that the department has. brought out the proverbial cannon to kill
a gnat.
The department has a much more easily defensible position to
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the extent that it has called for a "feasibility study". The order, however,
goes beyond this and requires a work plan and an Act 537 plan revision.
Reduced to its simplest terms, the issue becomes whether there
is enough ~vidence of a sewage pollution problem in the township as to
be public in nature, justifying the expenditure of public funds for the
solution therefore. We believe the facts justify such an expenditure.
On one occasion the department determine~ that 26% of the
homes surveyed in the Friendship Village area had actual sewage overflows
on the property. An even larger percentage of homes evidenced water
contamination or the potential therefore. In addition. evidence of human
sewage was found in stream samples taken from the waters of the
Common.wealth in Friendship Village.
This, in our opinion, goes beyond a few isolated incidents of
private sewage problems and can properly be categorized as a public sewage
problem, requiring at least further study by a competent consulting engineer.
It would be a gross dereliction of duty if the department
possessed the quantity and quality of information presented in this
proceeding, and simply ignored it, as appellant argues 2 it should do.
There was no testimony on the costs which the township expected
to incur in complying with the department's order, so we must assume
that the cost is not prohibitive. In any event, if the problem is as localized
and as insignificant as appellant contends, this should ret1ect itself in the
low costs for solving the minor problems. We do not believe any consulting
engineer worth his salt would recommend a complete new public sewage
system and plant to solve a problem created by three homes. 3 Therefore,
if appellant is correct in its analysis of the problem, or absence thereof,
this will readily appear from the ordered feasibility study.
CONCLUSIONS OF LAW

1.

The board has jurisdiction over the parties and the subject

matter.
2. The appellant failed to file a fmal brief setting forth proposed findings but. inasmuch
as the appeal was not withdrawn, we assume this is their argument.
3.

11ris is the number of homes which appellant concedes have a sewage problem.

(N.T.

152)
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,
The order issued to appellant on November
based on substantial evidence and was properly issued. 4

~3,

1973, was

ORDER

AND NOW, this 24th day of July, 1974, the appeal filed by West
Brandywine Supervisors is hereby dismissed.
CONCURRING OPINION
By JOSEPH L. COHEN, Member

While I concur with the adjudication in this matter, I <:m impelled
to remark upon the departmental order which is the subject matter of this
appeal.
The order, in my opinion, is unnecessarily roundabout and does
not address itself to the real problem presented by the facts of the c:-~se.
There is a sewage pollution problell! in the township which, I think. ought
to be addressed Jirectly by an order against the municipality to abate the
discharge of sewage within a certain period of time by the construction
of facilities designed to accomplish that end. Here the department is taking
a roundabout way of coming to grips with the problem that needs a more
direct and expeditious solution. In my opinion this order is trivial and
doesn't address itself to the abatement of the sewage pollution problem
in the township in an effective way. The order should be so structured
to provide as follows:
l.
Within a given time frame the township should provide the
necessary treatment and/or other facilities so that the raw sewage discharges
emanating from Friendship Village are abated within such period of time.
That the township take all necessary steps to accomplish the

4. We are cognizant of the fact that, inasmuch as the dates for compliancl! with the order
have passed, the appellant is in violation thereof. The board does not intend that parties before
it obtain a supersedeas without following the procedures required. If we automatically change
compliance dates on valid orders of the department. that would be thl! dfect. We therefore decline
to do so.
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things ordered to be done in item 1, including the revision of the plan
previously submitted under the authority of the Pennsylvania Sewage
Facilities Act, Act of January 24, 1966, P.L. 1535, and amended, 35 P.S.
§ 750.1 et seq. (1974-1975 Supp.).
I think the department would be well advised to consider the
ultimate object that it wants to accomplish in a given situation and then
decide the best method of ordering its accomplishment. The present order
does not materially advance the policies of The Clean Streams Law, Act
of June 22. 1937, P.L. 1987, as amended. 35 P.S. §690.1 et seq. The
primary purpose of the departmental order appears to be the amendment
of the plan. To me the end in view is not the amendment of the Sewage
Facilitie~ Act Plan, but the abatemen,t of the sewage problem. My sense
of priorities would suggest a different type of order.

Pennzoil Company
PENNZOIL COMPANY AND
WESTRANS PETROLEUM, INC.

Docket No. 73-103-B

ADJUDICATION
By ROBERT BROUGHTON, Chainnan, July 26, 1974

This appeal is from spacing order no. 12, dated April 27, 1973.
issued by the Oil and Gas Division of the Department of Environmental
Resources (department) pursuant to § 7 of the Oil and Gas Conservation
Law Act of July 25, 1961, P.L. 825, 58 P.S. § §407. Natural gas was
discovered in the Roaring Run Gas Pool on December 11, 1970, by Pennzoil
Company (Pennzoil), at a depth of 7.235 feet in the Onondaga
Chert-Oriskany Sandstone formation. Spacing order no. I '2 was issued
following hearings held on April 16 and 17, 1973. It ddincs spacing units
for the Roaring Run Pool of approximately 3 20 acres each. as more
specifically delineated on a map attached to the order. Appeals were taken
by Pennzoil and Westrans Petroleum, Inc. (Westrans). Pennzoil appealed
from two provisions of the order that (1) divided four 640 units that
Pennzoil and its lessors had previously established into eight 3 20 acre units,
(and from a portion of the order that reaiTanged the boundary lines of
the previous 640 acre units), and (2) required. that the wells previously
:.- :
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drilled on those 640 acre voluntary units be shut in until new wells were
drilled on the second set of 320 acre units established by the order within
the area previously covered by 640 acre voluntary units. Westrans appealed
from the order insofar as it added an area of approximately !50 acres to
the spacing unit on which Westrans was already operating, a 155 acre tract
owned in fee by Canterbury Coal Co., a sister or parent corporation of
Westrans.
At a pre-hearing conference, question was raised whether this
board was, under law, to serve as the initial decision maker, deciding all
questions de JWI'O and ab initio. or to serve as a strictly appellate body.
This board would function as the initial decision maker under
the theory that, since § 1921 A(b) of the Administrative Code of 1929,
ACt of April 9, 1929, P.L. 177, as amended by the Act of December 3,
1970, P.L. 834, (hereinafter referred to as Act 275), 71 P.S. §510-2l(b),
gave the Environmental Hearing Board the power to hold hearings that
would previously have been held by the Oil and Gas Conservation
Commission. then the power to make the substantive decisions previously
(prior to the enactment of Act 275) made by the Oil and Gas Commission
only after hearing must also be given to the Environmental Hearing Board.
and not to the department. We rejected this argument in an interlocutory
ruling of March I. 1974, on the theory that, given the technical nature
of the duties of the Oil and Gas Conservation Commission. it was not
reasonable to conclude that its duties were intended to be assumed by the
Environmental Hearing Board, merely because performance of those duties
involved the holding of hearings. It was much more reasonable to conclude
that the Oil and Gas Division of the department was intended to perform
those duties initially, subject to appeal to this board. We concluded,
therefore, that this board was to function in this case in an appellate
capacity only.
On further reflection, we would add the following: Section 31
of the Administrative Agency Llw, Act of June -1-. 1945. P.L. 1388. as
amended, 71 P.S. § 1710.31, requires that an adjudicatory action by any
administrative agency be taken only after hearing.

Section 1921 A(a) of

the Administrative Code of 1929, supra, 71 P.S. §510-2l(c), permits the
department to take any action without holding a hearing prior to taking
that action, provided that there is opportunity for a hearing before the
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action becomes final. 1 Section 7 of the Oil and Gas Conservation Act
merely provides with particular reference to the Oil and Gas Conservation
Commission what the Administrative Agency Law, supra. provides generally.
Taking § 1921 A of the Administrative Code of 1929, supra. as a whole,
we are convinced that § 1921 A(b )2 was not intended necessarily to convey
to the board the subject matter jurisdiction to make the initial decision
even in cases where a prior agency, such as the. Oil and Gas Conservation
Commission, was given by a particular statute the power to act only after
hearing. Such cases would be treated no differently from cases where the
requirement for hearing Jerives from the general requirements of the
Administrative Agency Law, unless the subject matter of the decision is
so bound into the hearing process itself that even an initial decision made
without ·a hearing might be regarded as legally invalid. The latter is not
the case here. It follows that the department, in performing the duties
of the former Oil and Gas Conservation Commission, may act with or
without a hearing, as it chooses-specifically, it is not required to hold a
hearing prior to issuing a spacing order. The hearing on appeal before
this board would then be the hearing that would satisfy the hearing
requirements of the Oil and Gas Conservation Act, supra.
Question was also raised whether, if we functioned in an appellate
capacity, we should receive evidence, relating to the reasonableness of the
department's decision, accumulated or acquired since the date of that
decision. We held, since the department had the power to modity its spacing
order, that if any parties believed that subsequently accumulated evidence
l.

Section 1921 A(c), 71 P.S. §51 0-21(c), provides as follows:

"(c) Anything in any law to the contrary notwithstanding, any action of the Department
of Environmental Resources may be taken initially without regard to the Administrative Agency
Law, but no such action of the department adversely affecting any person shall be final as to such
person until such person has had the opportunity to appeal such action to the Environmental Hearing
Board; provided, however. that any such action shall be- f!nal as to any person who has not perfected
his appeal in the marmer hereinafter specified."
2.

Section 1921 A(b), 71 P.S. §510·2l(b), provides as follows:

"(b)
The Environmental Hearing Board shall continue to exercise any power to hold
hearings and issue adjudications heretofore vested in the several persons, departments, boards and
commissions· set forth in section 1901-A of this act."
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called for a different spacing order, 3 the proper procedure was to petition
the department for a change in spacing order No. 12. based on that
evidence. The department's decision would then be subject to review by
this board. In this instance. we therefore limit ourselves to adjudic:ning
the reasonableness of the department's decision as of the date when it was
made.
FINDINGS OF FACT

I. Findings of Fact Nos. I, 2. 3. 5. 8. ·9, 10, and II of spacing
order no. 12 are hereby affirmed and we make the same findings of fact.
to wit:

l.

The testimony indicates that Pennzoil Company is
the operator of the Canterbury Coal Well
(ARM-1272) (hereinafter referred to as "Pennzoil
R.R. #1 Well") located on the 50-acre Canterbury
Coal Lease situate in Kiskiminetas Township,
Armstrong County, Pennsylvania. The Well was
completed on December 1 I. 1970 to a depth of
7,235'. obtaining production in the Onondaga
Chert-Oriskany formations wherein the top of the
Onodaga Chert is 7.042'. and the top of the
Oriskany is at 7.194'. said well having an open tlow
of 2,170 MCF after fracture. To date the only
production
obtained
from
the
Onondaga
Chert-Oriskanv formation is gas. Rock Pressure was
3915 psig in ·s days. The discovery of gas in the
well has established the existence of an Onondaga
Chert-Oriskany gas pool at the location and at the
depths described.

2.

There have been 4 other wells drilled following the
completion of the discovery well, these wells are as
follows:

=

Pennzoil Company
1 A S C S Unit. Permit
(Arm-1365), Total Depth 7492'.
Kiskirninetas
Township. Armstrong County.
J & J Enterprises, Inc. #I Stringer. Permit
(ARM-1482), Total Depth 7430'.
Kiskiminetas
Township, Armstrong County.
3.
The evidence in question, which both Pennzoil and Westrans sought to introduce. was
the production records for their various wells subsequent to April I 7, 1973. This would obviously
have been entirely unavailable as of that date.
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J & J Enterprises. Inc. # 1 Chambers, Permit
(ARM-1483), Total Depth 7570'.
Kiskiminetas
Township, Armstrong County.
Canterbury Coal Company CC# 1. Fee. Permit
(ARM-1453), Total Depth 7~10'.
Kiskiminetas
Township, Armstrong County. (Hereinafter referred
to as "Canterbury-Westrans Fee Well")
Each of the above wells is completed as a gas well
from the Onondaga Chert-Oriskany formation
except that the final decision of the J & J
Enterprises Inc. ::;: I Chambers. has not been made.
Of these 5 wells, Pennzoii's CC Well RR .;¢ 1 and
the A S C S Unit # 1 and the Westrans Petroleum,
Inc. CC #1, Fee have been produced.

., '··.
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3.

In the case of Pennzoi1's CC #.1, (Pennzoil R.R. # 1
Well) Pennzoi1'sA S C S Unit #1, JJ Chambers #1,
voluntary 640± acre units have been established. In
the case of Westrans Petroleum, Inc. CC # 1. a
voluntary unit of 150 ± acres has been established.

5.

Testimony presented indicates a difference of
opinion between the operator as to the number of
acres to be included within a drilling unit that can
be drained efficiently and economically by a single
well, ranging from 160 acres to 640 acres.

8.

The existing physical facts, the topography, and the
testimony indicate that no well should be drilled for
the production of gas from the Onondaga
Chert-Oriskany horizons within the area spaced by
the order, closer than two thousand (2,000) feet
from any new well drilled for gas from the said
horizons.

9.

The existing physical facts. the topography, and the
general lease condition indicate that no well should
be drilled into the Onondaga Chert-Oriskany
horizons in the spaced order closer than one
thousand ( 1,000) feet to the nearest boundary line
of any of the drilling units approved by the order,
excepting those wells now completed or drilling at
the date of the order .

·
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10.

The royalty interest in the drilling units as
established by the order should be integrated in
accordance with Section <8) of the Oil and Gas
Conservation Law.

11.

The existing physical facts. the topography, and
general conditions in the area indicate that in the
event any of the units approved by this order shall
not have been drilled before three (3) years from
the date of this order, any such unit on which no
well shall have been drilled should be released from
spacing order con tro!.

II.

Finding of Fact No. 6 of spacing order 12 is affirmed in

all'respects and we make said finding of fact, except as it may be modified
by our Finding of Fact No. III, infra:
6.

Ill.
There

The testimony and the existing physical facts
indicate to the Department that 20 drilling units.
ranging from 261 to 370 acres delineated :.ts on
Applicant's Exhibit A as modified. will result if th~
efficient ::md economic development JS a whole and
will protect the correlative rights of the operator and
royalty owners involved.
Finding of Fact No. 4 of spacing order no. 12 is not affirmed.

was no substantial evidence on the record either before the

department or before this board tending to show that the fault zone along
the southeastern side of the Roaring Run Poool and included within spacing
order no. 12, either contained gas or, if it did, that the gas it contained
was continuous with-part of-the Roaring Run Pool. There is no evidence
bearing on whether there is gas within the fault zone and. from what little
evidence was submitted. any gas that mJy be in the fault zone is Jt least
not a part of or in communication with the roaring Run Pool.
DISCUSSION

The various issues raised by the parties will be discussed seriatim.
1.
Is there substantial evidence to support tlze finding that the
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We find there is. The determination of the size of spacing units
in a gas field is governed by the criteria specified in § 7 (3) of the Oil
and Gas Conservation Law, supra. 4
In particular, § 7 (3) (v) may be
analyzed into a combination of economic and physical factors:
(a) Wells should be close together to extract substantially all
the gas in the field.
(b) Wells should be far enough apart that they will be pumping
as little as possible from the same areas. 5
(c) Wells should be far enough apart that the total value of the
gas extracted will pay off the total amount of drilling, pumping,
and royalty costs, together with a reasonable return on those
investments.
(d) Wells should be spaced in such a way that the total amount
of gas that each well can extract can be extracted at a rate that
will provide a reasonable rate of return on the investment in
drilling, pumping, and royalty costs, given current interest rates,
gas prices, and risks of drilling.

4, Section 7 (3) of the Oil and Gas Conservation Law. supra. 58 P.S. §407 13). proVIdes
as follows:
On the date specified in the notice. the commission shall hold a public hearing: to determine
the area to be included in the order and the acreage to be embraced within each unit and the
shape thereof and the area within which wells may be drilled on such units. Evidence of the
following facts may be considered by the commission in entering its order:
(i)
The surface topography and property lines of the lands underlaid by the pool.
(ii)
The plan of well spacing then being employed or proposed in such pool.
(iii)
The depth at which production from said pool has been found.
(iv)
The nature and character of the producing fonnation or fonnations, and whether
the substances produced or sought to be produced are gas or oil.
(v)
The maximum area which may be drained etnciently and economically by one well.
(vi)
Any other available geological or scientific data pertaining to said pool, which may
be of probative value to said commission in detennining the proper spacing and well drilling unit
therefore, with due and relative allowance for the correlative rights and obligations of the producers
and royalty owner's interest therein.
5. Since wells are assumend to drain approximately circular areas. it is geometrically impossible
to drain all the gas in a field and at the same time to completely avoid having wells drain some
of the same areas. The ideal would be hexagonal areas or. failing: this. squares. In actual fact
(as distinguished from assumption) gas probably drains along and from some indefinite area
surrounding fractures-either natural or artificially induced fractures. The Oriskanv sandstone in
this pool appeared to have little natural fracturing, and artificial "hydrofacing" was necessary for
all the wells. It was believed, without real certainty, that these induced fractures would probably
run parallel to the fault zone, roughly Northeast-Southwest. In practice, compromises in shape
are made to conform to property boundaries. See §7 (5) of the Oil and Gas Conservation Law,
quoted infra, Note 7.
When wells "pump against each other" for the same gas, it is known as "interference."
As noted, interference may only be minimized, not eliminated. (This is true even in theory, although
it is conceivable that some special and probably rare system of fractures combined with exactly
the right positioning of wells might just happen to exhaust the field with no interference whatever.
That could not be predicted in advance, however.)

;

-··.,

';;,-·/;

·.

.: •.·

Pennzoil Company

259.

Combining these criteria, the overall decision standard would seem
to be to maximize the rate of return to royalty holders and drilling
companies. subject to criteria (a), (b), and (c) as constraints, and subject
to the other factors enumerated in § 7 (3) of the Oil and Gas Conservation
Law, quoted in Note 1, supra. as additional constraints or considerations
bearing on the above criteria of economic efficiency and conservation.
From the record, given the information available, WP are satisfied
that the department took all of these factors properly into account in
deciding that approximately 320 acre spacing units would maximize the
economically efficient extraction of gas from the Roaring Run Pool.
We hold that the department's provision for approximately 320
acre spacing units, based on these factors, was reasonable. Pennzoil
presented a graph to the department (Pennzoil Exhibit 6) that tended to
support its initial judgment in favor of 640 acre units. That graph was
constructed from calculations based on economic data and various
assumptions about physical data, some of which were more reasonable than
others.
It was, for example, estimated that porosity of the Oriskany
formation was 6r-:- to 6.5r:'r in line with other Orisbny Sandstone gas fields
in Pennsylvania. No information was available on permeability-which
appeared, however, to be low, since hydrofracing 6 was required for all five
wells drilled in the Roaring Run Pool. Nevertheless, Pennzoil's calculations
assumed an open tlow (tlow without pumping) of two million cubic feet
per day-a figure that the department thought was too high, in light of
actual records for various wells. A more realistic assumption for open flow
led to the conclusion that 320 acre spacing units were appropriate.
Westrans performed alternative calculations based on data from
their hydrofracing of the Canterbury-Westrans Fee Well (yielding a detailed
analysis of some physical characteristics of the formation), and concluded
that 160 acre units would be appropriate. The two sets of calculations
represent simply two different methods of arriving at a conclusion rebtive
to the proper sizes of spacing units. On the record we cert:.1inly c:.1nnot
say that the department was unreasonable in selecting the method of

6.
Permeability is dependent in large part on the degree of fracturing of the formation in
which the gas is found. If that natural fracturing is too low to provide a good flow at the well,
water may be forced into the well under high pressure at a rate that will cause the rock to fracture.
This process is called "hydro fracing" (pronounced hydrofracking.).
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calculation it selected (indeed it appears that Westran's analysis was
considered by the department).
It is especially reasonable in view of the fact that any uncertainty
should be resolved in favor of larger, rather than smaller, spacing units.
If, in light of actual production experience. it is later shown that 3'20 acres
is too large, additional wells can be drilled without substantial loss of
anything except time. If spacing units are designated that are too small,
on the other hand, excessive and economically inefficient investments in
too many wells may be made before actual production experience is on
hand to resolve . my initial uncertainties.
Accordingly, we hold the department's selection of approximately
320 acres as the appropriate size for spacing units was reasonable.
"'
Must the department set the spacing units at the same size,
or is tlze variation in the size and shape of the units delineated for the
Roaring Run Pool so great as to make the entire spacing order invalid?
Section 7 (5) of the Oil and Gas Conservation Llw provides for
a variation in size and shape of spacing units in order to account for wells
previously drilled and for irregular property boundaries. 7 The spacing units
selected do not appear to us to be so irregular in size as to be invalid,
given the provisions in the Oil and Gas Conservation L.1w, supra. for such
variations. The shape of some of the units is extremely irregular. 8 and
seems to indicate an assumption that no surface property interest could
be divided and assigned to different spacing units. We see nothing in the
act that would prevent such a division. Nevertheless, in this case we are
convinced that the variations in shape, at least with respect to those spacing
units the legal validity of which was questioned in this appeaL 9 are not
so great as to make them legally invalid.
7.

Section 7 (5) of the Oil and Gas Conservation Law, supra, provides as follows:
"Except where the circumstam:es reasonably require otherwise. spacing units shall be
approximately uniform size and shape for the entire pool: Provided. however. That the commission
shall have the power to vary the size :md shape of any individual unit in order li) to take :J.ccount
ot well; :J.!rcady completed at the time the app!ic:J.tion is tiled hereunder. or liil to rn:1ke :1 unit
conform to oil :1nd g~s property lines: Provided. however. That the units formed by the commission
shall conform to the area which will be dr:J.ined by the well located within the :1rca permitted
by the order, :J.nd the acre:J.ge included in each unit shall be contiguous. In the event th:J.t both
oil wells and gas wells are found producing from the same pool, the commission shall have the
power to create units of one size for oil wells and of a different size for gas wells."
8.
See e.s. spacin~ units N and P, Tract No. 62 in Unit B. Tract No. I 7 in Unit B, and
the exclusion of the tract marked "Lots" at the southern end of Unit 4 from the spacing order
altogether.
.
9. We note that the question of variation in
with respect to many of the units noted in Note
in argument specit1cd its interest to be primarily in
but which is not so misshappen as to be illegal.

size :1nd shape was not raised as a legal issue
4. Westrans raised a question generally, but
Unit E-which could well be made more even,
Pennzoil. which has interests in Units A, A',

:
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It may be that our exclusion of the area underlain by the fault
zone, dealt with infra. will make it desirable, and even requisite, to
restructure the spacing units in the entire Roaring Run Pool and. indeed.
we will make provision for that. But that does not make the units as
initially delineated invalid.
3. Is tlze division of Pemz:oif's four J•oluntary units legally
invalid?
We have already held that the department was justified, on the
facts, in setting approximately 3:20 acre spacing units for the en tire Roaring
Run Pool, including the portion of that pool covereJ by voluntary units.
We also hold that the department is not legally precluded from designating
320 acre units for the portion of that pool covered by the voluntary units,
merely because voluntary unitization agreements have been entered into.
The only situation in which the department is precluded, by the
Oil and Gas Conservation Law, supra. from varying voluntary agreements
is in the issuance of integration orders, under § 8 of the Oil and Gas
Conservation Law, supra. 58 P.S. §408, which provides in relevant part:
"(a) When two or more separately owned tracts are
embraced within a spacing unit. or when there are
separately owned interests in all or a part of a spacing
unit, the interested persons may integrate their tracts or
interests for the development and operation of the
spacing unit. !n the absence of ~·oluntary imegration,
the commission, upon the application of any operator
having an interest in the spacing unit, shall make an order
integrating all tracts or interests in the spacing unit for
the development and operation thereof and for the
sharing of production therefrom. The commission as part
of the order establishing a spacing unit or units shall
prescribe the terms and conditions upon which the
royalty interests in the unit or units shall, in rlze ahsence
of voluntar_l' agreement. be JeemeJ to be integra teJ
without the necessity of a subsequent separate order inte-

9.

(Continued)

B, B', C, C', D and D', did not complain of their shapes-and indeed has formed voluntary units
including these areas.
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grating the royalty interests."
(emphasis added)

This section refers to the integration of royalty interests within
a spacing unit. The department's decision relative to the delineation of
spacing units is not affected by the provisions of § 8.
We cannot see why the voluntary agreements-contracts- between
Pennzoil, J. & J. Enterprises, and the lessor-lando"Yners should preclude
the designation of spacing units different from those specified in such
agreements. Even if a single landowner had leased to a drilling company
prior to the spacing order, there is nothing in the Oil and Gas Conservation
Law that would make it illegal for the department to divide that owner's
tract be~ween two spacing units, if the application of the various criteria
in § 7 of that law led to such a result. Nor is there anything in that
law that would make an agreement between several landowners and the
same drilling company any more inviolate. If the facts as assessed by the
department call for the oivision of such voluntary "units" into smaller,
or different units, and the department's assessment is not arbitrary and
capricious. there is nothing in the law that prevents such a division.
It should be noted that this conclusion does not depend on
whether Pennzoil's "voluntary units" are considered "Declared Units" or
"Voluntary Units" as those terms as defined in Texaco. Inc. r. Vermilion
Parish School Board. 145 So. 2d 383 (La. App. 19 59) and Humble Oil
and Refining Co. v. Jones, 157 So. 2d 110 (La. App. 1963), cert. den.
345 La. 568, 159 So. 2d 284 ( 1964 ), and discussed in the briefs. Whether
or not Pennsylvania would recognize such a distinction for any other
purpose, the distinction is not relevant here.
4.
When the department divides one or more units that were
operated as voluntary 640 acre units each into two 3:!0 acre units. may
it order the shutting in of the wells previously operating on those units
until new wells are drilled on the newly created "second half"?
The department's finding and order relative to the shutting in
of wells on "voluntary units" A, B, C, and D are found in Findings of
Fact #7 and Paragraph Nos. 7, 8, 9, and I 0 of the order section of Spacing
Order No. 12:
Findings of Fact
7.
In order to protect the correlative rights of the
royalty owners formerly included in the voluntary

..
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designated units, A _- B - C - D but now included
in the Department established units of A' - B' - C'
- D' it is established that the wells now completed
or producing on units A - B - C - D be shut in
until a well is completed on the divided part of the
original 640 ± acre voluntary unit.
Order Paragraph Nos. 7, 8, 9, and 10
7.
Well on Unit A as designated on map marked
Roaring Run Pool Exhibit A' - Modified by shut
in until well is completed on Unit A' to and through
the Onondaga Chert-Oriskany horizons.
8.

Well on Unit B as designated on map marked
Roaring Run Pool Exhibit A' - Modified be shut in
until well is completed on Unit B' to and through
the Onondaga Chert-Oriskany horizons.

9.

Well on Unit C as designated on map marked
Roaring Run Pool Exhibit A' - Modified be shut in
until well is completed on Unit C' to and through
the Onondaga Chert-Oriskany horizons.

10.

Well in Unit L) as designated on map marked Roaring
Run Pool Exhibit A' - Modified be shut in until well
is completed on Unit D' to and through the
Onondaga Chert-Oriskany horizons.

The only specific provision in the Oil and Gas Conservation Law,
supra. for the shutting in of wells is contained in § 7 (9) of that law, 58
P.S. §407 (9), which provides:
"(9) In the event a permit to drill is refused because of
a pending application for a spacing order, as provided
in subsection (a) of section 6, and the lease containing
the location on which the permit has been refused is being
drained of oil or gas by a well or wells on adjoining lands.
the commission shall have the power, after notice to the
operator of the well or wells affected, and hearing, to
shut in such well or wells on adjoining lands if necessary
to protect correlative rights, until and only until, such
time as applicant has had the opportunity to obtain a
spacing order under section 7. 1961, July 25, P.L. 325,
§7."
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If the shutting in of wells were necessary in order to prevent
waste, as defined in § 2 ( 12) of the Oil and Gas Conservation LJw, supra.
58 P.S. §402 (12), 10 the department could presumably order the shutting
in of wells under §4 of that law, 58 P.S. §404.
No evidence that would tend to show that waste would occur
if these wells are not shut in was presented to the department, or to this
board. Indeed it does not appear that this situation is one that would
be covered by the definition of waste. 1 1 The reason given by the
department for ordering the shutting in of the wells was the protection
of the correlative rights of the royalty interest holders.
Given the specificity of § 7 (9) of the Oil and Gas Conservation
Law, we conclude that the department has no legal authority to order the
shutting in of wells in other circumstances, unless there is positive evidence
that waste will otherwise occur. A fortiori is this so where the only royalty
owners whose correlative rights might be adversely affected have already
previously agreed to any such possible adverse effect. 1 2 Accordingly we
held that Paragraph Nos. 7, 8, 9, and 10 of Spacing Order No. 12 were
not legally entered, :md must be vacated.
5.
Was there interference between rlze Cunterbun·-Wesrrans Fee
Well and tlze Pennzoil R.R. #1 Well that would indicate tlzat Spacing Order
No. 1:: should be altered?
Mr. Bruce Zeigler, who made the initial decision relative to
10.

TI1at section defmes "waste" as follows:

"(l)
Physical waste. as the term is generally understood in the oil and gas industry,
which includes"A.
Permitting the migration of oil, gas or water from the stratum in which it is
found to other strata, if such migration would result in the loss of recoverable oil or oas or both:
The dr.o:nning with water of any stratum or part thereof capable ~f producing
otl or gas m paymg quantities. except for secondary recovery purposes, or in hydraulic fracturing
or other completion practices:
"C.
The unnecessary or excessive surface loss or destruction of oil or gas, :.~nd
"D.
The inefficient or improper use, or unnecessary dissipation of rcservo._ir encrgv.
"(ii)
The drilling of more wells tha.n :.~rc rea.sonably required to recover.
efficiently :.~nd economically, the maximum a.mount of oil :.~nd gas from :.~ pool."

.

·:B. .

ll.
The fa.ult, here, if there is one, is not in the drilling of too many weUs. but in the drilling
of too few.
-

12.
We note that it was agreed that one well would eventuaUy-in a.bout 75 years-drain the
entire Roaring Run PooL Any adverse affect on the a.tTected royalty holders would therefore
presumably be only that their royalty payments would be received more slowly than they might
otherwise hope.

------------'------·
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Spacing Order No. 12 for the department, testified that he did not consider
the possibility that there was interference between these two wells in
deciding on the spacing units chosen, because (a) the testimony that was
presented was inconclusive on this question, and (b) one key witness, who
could have cleared up at least one element of inconclusiveness, was not
produced. This testimony of Mr. Zeigler took the issue out of the case,
so far as our review of the department's decision was concerned. We might
add that we agree that the testimony that was presented was, indeed,
exceedingly inconclusive.
Was it proper to include tlze area underlain hy tlze fault ::one
6.
.. within the spacing order?
We hold that it was not.
A spacing order is defined by § 7 of the Oil and Gas Conservation
Law, supra, to divide a "pool" into spacing units, for the purposes and
according to the criteria therein specified. A "pool" is defined in § :2 ( 10)
of the Oil and Gas Conservation Law, supra, 58 P.S. § 402 (1 0), as follows:
"(1 0) "Pool" means an underground reservoir containing
a common accumulation of oil and gas. or both. not in
communication laterally or vertically with other
accumulation of oil or gas."

The testimony of witnesses for the department was that they did
not know whether there was gas in the fault zone or not. Mr. Bruce Zeigler,
who wrote and signed Spacing Order No. 12, testified that, while he did
not know, he assumed that the persons who petitioned for the spacing
order had information on such matters, and that they would not have
included the fault zone within the area covered by the petition if that
information indicated no gas was there. Thi~ seems to be an application
of a principle analogous to the presumption of administrative regularity
to private corporate decision makers. We do not think such a principle
exists: it should not, therefore, be applied here.
Furthermore, what little testimony was presented tended to show
that witnesses for Pennzoil did not know either-they testified they thought
there was probably gas there (on what basis was unclear), but that the
risk of not finding gas would be so great that drilling (at a cost of about
$125,000 per well) would be an unwise decision.
The fault zone in question is a strip about 1,300 feet wide,
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stretching north-northeast south-southwest roughly along the southeastern
edge of the Roaring Run Pool. and was included within the area covered
by Spacing Order No. I:. The fault is a down thrust fault, with the
Onondaga and Oriskany (and other) formations being about 1,000 feet
lower on the southeast side of the fault zone than on the northwest (the
Roaring Run Pool is on the northwest side of the fault). Rather than
a simple fault, however, along a single plane of slippage, there is a zone,
with varying degrees of slippage within the zone (a reasonable interpretation
of the seismographic data was presented. as a map, at the hearing before
the department, as Pennzoil Exhibit 3).
The testimony indicates that it is unlikely that any gas that is
within the fault zone is in communication with the main Roaring Run P0ol,
11
so as to ·be part of the same underground reservoir containing a common
accumulation 11 of gas. As testified to by the department's witnesses, a
fault may act either as a drain for gas, or as a trap. If it is a drain, then
the closer a well gets to it, the lower the pressure and the less profitable
the well. If it is a trap, then the closer one drills to it. the more profitable
will be the well.
It is noteworthy that Mr. Charles Updegraff. Petroleum Engineer
for the department who analyzed this spacing order application. testified
that he took into account the relatively large open t1ow from the
Canterbury-Westrans Fee Well, thinking that it indicated that they might
be getting close to the fault zone, which acted as a trap. But if it acted
as a trap, that would indicate that there was no (or at least very little)
gas flow across the near edge of the fault zone-i.e., that any gas that might
be in the fault zone was not in communication with or part of the Roaring
Run Pool.
If it was not, then it does not make sense to apply the criteria
of § 7 of the Oil and Gas Conservation Law, supra, to it, as though it
were part of the Roaring Run Pool. Those criteria speak to a situation
where there is a common pool. If an adjacent area. underlain by gas. is
unconnected with the common pool, then it does not make sense to apply
economic and physical criteria relative to the efficient extraction of g<!S
from the pool to that adjacent area-if gas is to be withdrawn from the
adjacent area it will have to be drilled and pumped separately anyway.
Furthermore, just by the language of §7, spacing orders are to apply to
a pool-areas that are not part of a pool may not properly be included

-,

··-·.
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within spacing orders under that section. A decision to include an area
should be based on more than merely "lack of knowledge to the contrary,"
and should also be based on more than a legally unsupportable presumption
that an applicant for a spacing order has a rational geophysical basis for
including the area within the application.
Accordingly we hold that the area underlain by the fault zone
should be deleted from Spacing Order No. 12, unless and until affirmative
evidence is accumulated that the fault zone contains gas that is in
communication with and part of the Roaring Run Pool. Since this may
require some reorganization of spacing units. the case will be remanded
to the department for this purpose. In view of the strong interest in
providing for the further orderly development of the Roaring Run Pool.
and in view of the fact that additional information accumulated since
April 17, 1973, may require some time-and yet more information-to
analyze, we will provide for the designation of temporary spacing units
under § 7 of the Oil and Gas Conservation Law. supra. if such rearrangement
is to take longer than 30 days.
CONCLUSIONS OF LAW

I.

This board has jurisdiction over this case and over the parties

before it.
'
This board's jurisdiction over this case .is a quasi-judicial
appellate jurisdiction under § 1921A (a) of the Administrative Code of 1929,
P.L. 177, and amended, 71 P.S. §51 0-21 (a). We do not have initial decision
making jurisdiction as the inheritor of the powers of the Oil and Gas
Conservation Commission under the Oil and Gas Conservation Law. Act
of July 25, 1961, P.L. 825, 58 P.S. §§401, et seq .. and §1921A (b) of
the Administrative Code of 1929, supra. 71 P.S. §510-21 (b).
3. The department's selection of approximately 320 acre
spacing units for the Roaring Run Pool was reasonable in light of the criteria
specified in the Oil and Gas Conservation Law, supra. and was based on
substantial evidence.
4. The spacing units as designated in Spacing Order No. 12 are
not so irregular in size and shape as to be legally invalid under the provisions
of § 7 of the Oil and Gas Conservation Law, supra.
5.
Having selected 3 20 acres as the appropriate size for spacing
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units in the Roaring Run Pool, it was both reasonable and legal for the
department to divide the entire pool, including those portions previously
divided into 640 acre "voluntary units" by Pennzoil. into spacing units
of approximately 320 acres each.
6. The Oil and Gas Conservation Law. supra, permits the
department to order the shutting in of wells only for the purposes specified
in §7 (9) thereof, 58 P.S. §407 (9), and to prevent waste. The provisions
of Spacing Order No. 12 ordering the shutting in of the wells on Spacing
Units A. B, C, and D are not for these purposes. and are therefore legally
invalid.
7. The conclusion that the fault zone along the southeastern
edge of the. Roaring Run pool contained gas which was integrally a part
of the Roaring Run Pool was not supported by substantial evidence. Spacing
Order No. 12 may not, therefore, legally be made to cover the area
underlain by that fault zone.
ORDER

AND NOW, this 26th day of July, 1974. it is ordered that:
1. The decision of the department, in Spacing Order No. 12,
to divide the Roaring Run Pool into approximately 3:20 acre spacing units
is affirmed.
2. Paragraphs 7, 8, 9, and 10 of Spacing Order No. 1:2 are
vacated.
3. The area underlain by the fault zone, as designated on
Pennzoil Exhibit 3, is hereby deleted from the area governed by Spacing
Order No. 12, unless and until affirmative evidence is accumulated that
there is gas in the fault zone that is part of the Roaring Run Pool.
4.
Spacing Order No. 12 is hereby remanded to the department
for possible revision in light of the deletion of the area underlain by the
said fault zone.
5.
If s:uch revision of Spacing Order No. 12 is to take longer
than 30 days from the date hereof, the department should promptly
designate temporary spacing units under § 7 of the Oil and Gas Conservation
Law, supra, in order to provide for the orderly development of the Roaring
Run Pool pending the designation of more permanent spacing units.
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DAVID TRAUTNER

73-459-W

A D J U D I C .A T I 0 N
By PAUL E. WATERS. Member, August 1. 1974

This matter comes before the board as an appeal from the refusal
of a permit for an individual on-lot sewage treatment system with discharge
to a small nearby stream in Hepburn Township, Lycoming County,
Pennsylvania.
The Department of Environmental Resources. hereinafter
department, desired the township, which has evidenced some growth. to
m~ke a comprehensive study of its sewage needs. When the application
here in question was made, the department refused to approve a submission
made by the township for the purpose of amending its Act 537 plan and
allowing the treatment plant which appellant wants to install.
The
department's refusal was based on departmental regulation 91.31 of Chapter
25 which requires comprehensive planning for sewage needs and § 91.32 1
which authorizes treatment facilities like the one proposed by appellant.
to be instalkd only in mral areas where the land is isolated. 2
A view of the premises was conducted by the board and the
findings of fact reflect tltis, in addition to the evidence presented at the
hearings.
FINDINGS OF FACT

1.
I.

Appellant, David Trautner, filed an application (41 73407)

We nme that the wording of regulation 91.32 captioned Private Proiects. states:

"(a)
The Department shall look with disfavor upon applications for sewerage projects
to be located within the built-up parts of cities. boroughs. and tirst and second class townships.
"(b)
In general, issuance of such sewerage permits shall be limited to proper private
sewerage projects located in the rural parts of tirst and second class townships. and t"or which
areas there appears to be no present necessity for public sewerage."
2.

The order of the department from which the appeal was taken gives the reasons as tallows:

"1.
"2.

,:

' ...

-- ·..

., .•· -· ·,·, •.•

••'

, '." '•· •. , .,,,. -- •

The Act 537 Official Plan Revision has been disapproved.
The policy adopted in the Department of Environmental Resources for such cases
allows for the construction of such projects for individual residences in isolated
locations only. Your proposal is not located in an isolated area ... "

c·-~
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for a permit to install an individual sewage treatment plant at a home to
be constructed on a six (6) acre tract of land owned by him in Hepburn
Township, Lycoming County, Pennsylvania.
,
The land in question is located in an area of the township
which has few homes. and the location on this tract where appellant intends
to build his home is surrounded by large pine trees and is more than
200 yards to the nearest house to the east, while no houses are visible
downstream therefrom.
3. The land in question is considered to be isolated due to the
slope of the land, its proximity to other homes and the density of the
trees and foliage thereon and surrounding it.
· 4. The land in question is located in a rural part of the township
and there does not appear to be a present necessity for public sewerage.
The necessity may, however, appear in the not too distant future due to
development.
5. The department raises no objection to the propriety or
ability of the private treatment system for which application was made
to perform its intended purpose. ~o long as it is regularly serviced by
appellant.
6.
Appellant has lw.d extensive contact with individual
treatment systems and their care and maintenance.
7. The department refused to accept a proposed amendment
of Hepburn Township to its Act 5 37 plan, as not being in proper form,
after an agent for the department, with apparent authority, had previously
advised the township that the form was a proper one and that, in fact,
that very form had previously been accepted by the department in another
case.
8.
Neither the Township of Hepburn nor appellant has complied
with or supplied the information to the department required by regulation
71.15.
CONCLUSIONS OF LAW

I.

The board has jurisdiction over the parties and subject

matter.
2. The department may properly require townships to again
study an area where there have been changes since the Act 537 plan was

271.

David Trautner

completed and to revise their plan for present or future public sewage needs,
within a framework of comprehensive water quality management. as
provided in departmental regulations 71.15 and 71. I 6.
3.
Where the department has advised a township regarding the
form acceptable to the department for an amendment to an Act 537 plan,
it cannot then refuse to accept the proposed amendment made by township
resolution, as advised, on the basis that it is not in proper form.
4.
When a private project has been approved by a township,
the department may :.1pprove :.1n amendment to an Act 537 plan for a
specific project or individual treatment facility under regulation 91.32
without requiring the same detailed compliance with regulation 71.15 and
71:16 as would be called for generally.
5. The appellant's application for a private project should have
been granted, inasmuch as it is to be located in an area of Hepburn Township
which is rural and isolated and for which there does not appear to be a
present plan or necessity for public sewerage.
DISCUSSION

This case raises an important question regarding the Sewage
Facilities Act and the regulations thereunder.
Directing our attention tirst upon the order from which this
appeal was taken, we must comment on the failure of the department to
give the appellant all of the information he needed to determine what his
real problems were. The department's letter of December 4, 1973, to the
appellant stated simply that the Act 537 Official Plan Revision was
disapproved. This information. while true, was certainly not informative
or helpful. The net effect of the disapproval was to start a circular :.1rgument
which this board hopes to prevent in the future. The department would
not allow a private sewage treatment facility because it was not shown
on the township's Act 537 plan for sewage facilities. The township, desiring
to permit this sewage system, passed a resolution 3 so providing. The
department then refused to approve the plan revision. This sounds more
like a new version of the old game of bureaucratic shuffle than a recitation
3. TI1e Resolution passed by the Township Supervisors on October 2, 1973, concluded:
"That the Township of Hepburn docs hereby revise said Township's official plan in order to provide
for the individual residential sewage treatment facility for the David A. Trautner property."
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of the sequence of events in the Pennsylvania Department of Environmental
Resources.
At the cmx of the matter, it appears. is the department's effort
to deal with two distinctly separate. though related problems. by only one
action. If the department believes that the township's official plan. with
or without revision, is inadequate for its needs, the department is specifically
authorized by regulation 71.16 to issue an order requiring the township
to submit a revision of the plan within 120 days. There was no evidence
presented to indicate that the department did this or intended to do this.
It is such a compulsory revision which would require all of the informarion
and approvals referred to in regulations 71.15 and 71.16. The plan revision
which is. relevant to our discussion of this appeal, however, is required by
and for the sole purpose of showing compliance with regulation 91.31. This
regulation requires that a private project conform with a comprehensive
program of water quality management. One test of whether or not it does
so conform, is its inclusion in the Act 537 plan, hence the necessity for
a revision of the plan if the private project is not alre::tdy included therein.
The plan revision which may be required in order to show
compliance with regulation 91.31 4 is not required to have the same detail
or formality as revisions under regulation 71.15 and 71.16.
If the
department wants a detailed survey or updated sewage facility data. it need
only issue an order therefor to the township under regulation 71.16. What
it may not do is wait until a request for a private project under regulation
91.32 is made and approved by the township in a manner suggested by
the department, and then deny the application on grounds that the
information which was never requested under § 71.16 is now not being
provided under regulation 91.32.
4.

The regulation provides in part:

"(a) The Department shall not approve a project requiring such approval under the act
or the provisions of this Article unless the project is included in and conforms with a comprehensive
program of water quality management and pollution control. PROVIDED. HOWEVER, that the
Department may approve a project which is not included in a comprehensive program of water
quality management and pollution control if the Department finds that such a project is necessary
and appropriate to abate existing pollution implementation of the comprehensive program.
"(b)
The basis for determining whether a project is included in and conforms to a
comprehensive program of water quality management and pollution control shall be:
"(1) Appropriate Cpmprehensive Water Quality Management Plans approved
by the Department; and
"(2) Official Plans for Sewage Systems which are required by Chapter 71 of
of this Title."
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If the appellant had failed to qualify under regulation 91.32
because the land in question was not isolated or in a rural unserviced area,
or because the treatment plant did not meet department standards,
obviously the application could properly be denied on such grounds. These,
however, are not the facts of this case.
, One final word about the requirement for a private project, like
the one proposed by appellant-that it be in a rural township area where
there is no present necessity for public sewerage. The department construes
this language to mean simply that the land must be isolated. Although
we are not sure it was intended to be that limited, in any event, we now
decide that if the department believes public sewers may be necessary, then
it must use its ample specific authority to make that determination and
to accomplish that end. The department may not indirectly require the
township to carry out its duty under regulation 71.16, by holding up a
single private landowner from the use of his land under regulation 91.31,
after the township has clearly indicated approval of the private project.
In conclusion, we believe that, inasmuch as appellant has indicated
that this private sewage treatment plant is to remain in operation only until
public sewers are available, and that the township has approved the project
in a manner prescribed by the department, the appeal must be sustained.
ORDER

AND NOW, this 1st day of August, 1974, the appeal of David
Trautner is hereby sustained and the department is ordered to issue a permit
onapplication no. 4173407.
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CHESTER COUNTY HEALTH DEPARTMENT

Docket No. 73-097-B

vs.

G. WILLIAM JACOBS
ADJUDICATION
By ROBERT BROUGHTON, Chairman, August 8, 1974

This matter is before the board on an appeal filed by G. William
Jacobs (appellant), from the decision of the Chester County Health
Department (Chester County), whereby appellant's applications for permits
to install two individual on-lot sewage disposal systems on land situate in
West Cain Township, Chester County, were denied.
A hearing on this appeal was held before Louis R. Salamon,
Esquire, Hearing Examiner, on Feb mary 25, 1974.
Appellant was not represented by counsel at the hearing. He
did, however, recognize that he had the privilege to be represented by
counsel, and he voluntarily chose to be unrepresented. (N.T. 9)
FINDINGS OF FACT

1. Appellant is a builder and developer who has purchased or
who has a contract to purchase twenty lots, the size of each being one
acre, in West Cain Township, Chester County, Pennsylvania (N.T. 10)
2. This property in which appellant has an interest was
approved for subdivision by West Cain Township, pursuant to an order of
the Court of Common Pleas of Chester County, in Decem~er I972, and
appellant has recorded a subdivision plan in the office of the Recorder
of Deeds of Chester County. (N.T. II, I2)
3.
At all times material to this proceeding, Chester County was
the entity which was responsible for the administration of section 7 of
the Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P.L.
(1965) 1535, as amended, 35 P.S. §750.7, 1 and the standards adopted
l. This section provides, inter alia, that no person shall install an individual sewage disposal
system without first obtaining a permit indicating that the site and the plans and specifications
of such system comply with the provisions of the Pennsylvania Sewage Facilities Act, supra, and
the standards adopted pursuant thereto.
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by the Department of Environmental Resources pursuant thereto, in West
Cain Township. (Stipulation N.T. 7)
4.
In September 1972, appellant applied to Chester County for
permits to install three on-lot sewage disposal systems to serve twelve of
the twenty lots in which appellant had an interest. (N.T. 13)
5. On a date or on several dates between September 1972 and
December 12, 1972, appellant revised his plans and submitted applications
to Chester County for permits to install three on-lot sewage disposal systems
to serve six of the twenty lots in which appellant had an interest. (N.T.
38, 40)
6. On December 12, 1972. Chester County, by its Supervising
Sanitarian, David A. Jackson, refused to issue the permits which appellant
requested. (N.T. 38-40) Pursuant to the request of appellant, a hearing
on said refusal was held before the Director of Chester County on
December 27, 1972, and Mr. Jackson's decision was sustained. (N.T. 41,
42)
7. Thereafter, appellant revised his plans in an attempt to satisfy
Chester County. (N.T. 42)
8. On March 11, 1973. appellant submitted his final revised
applications and plans to Chester County. (N.T. 46)
9. By virtue of these final revised applications and plans,
appellant sought permits to install three on-lot sewage disposal systems to
service the following lots:
(a) one such system to service a dwelling to be constructed
on Lot. 1 and a dwelling to be constructed on Lot 4
(Application No. 204253, Exhibit E-1, N.T. 6);
(b) one such system to service a dwelling to be constructed
on Lot 2 and a dwelling to be constructed on Lot 3
(Application No. 204254, Exhibit E-2, N.T.6);
(c) one such system to service a dwelling to be constructed
on Lot 5 and a dwelling to be constructed on lot 6
(Application No. 204255, Exhibit E-3, N.T. 6).
10.
On March 29, 1973, Chester County issued a permit to
appellant which authorized him to construct and install an individual on-lot
sewage disposal system on Lot 1 to service a dwelling to be constructed
on Lot I. (N.T. 48, 49) appellant's application for a permit for an on-lot
sewage disposal system to service a dwelling to be constructed on Lot l
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and a dwelling to be constructed on Lot 4 (Application No. 204253) was
withdrawn and is not the subject of the present appeal. (N.T. 49, 50)
11.
Each system which appellant proposes to install is an
"individual sewage system" within the definition of that term which is found
in Section 2 of the Pennsylvania Sewage Facilities Act, supra, 35 P.S.
§ 7 50.2(1) and which is repeated in the rules and regulations of the
Department of Environmental Resources, chapter 71, 25 Pa. Code §71.1,
and chapter 73, 25 Pa. Code § 73.1. (Stipulation N.T. 8)
12.
There are no soil or geological conditions on or in any of
the land wherein the proposed systems would be located which would
preclude safe and proper operation of the individual sewage systems
proposed by appellant. (Stipulation N.T. 8)
13. The system which appellant plans to install to service
dwellings to be constructed on Lots 2 and 3 would, according to
Application No. 204254, be situate, in part, on Lot 4. (N.T. 69)
14.
Appellant submitted a plot plan to Chester County on
October 17, 1972, upon which there was shown the twenty lots in which
appellant had an interest. On the face of this plot plan, appellant indicated
that ten lots would be on one side of a strip of land, sixty feet in width,
and that ten lots would be on the other side of said strip of land. Appellant
indicated that the on-lot sewage disposal systems that would be installed
to service each dwelling to be constructed on each said lot would be located
within said strip of land. (Respondent Exhibit D; N.T. 13, 20, 97-107;
Exhibits E-1, E-2 and E-3)
15.
This sixty foot wide strip of land was designated by appellant
to be the area contained in an easement which he would grant to an entity
to be known as Rolling Hills Service Company. Rolling Hills Service
Company was to be granted this easement for the purpose of maintaining
the on-lot sewage disposal systems contained in the sixty foot wide strip
of land. (N.T. 13, 20, 97-l 07; Respondent Exhibit D)
16.
Chester County refused to issue the permits which appellant
requested because appellant refused to abide by Chester County's
prerequisite for the issuance of those permits, to-wit, that appellant first
cause an easement agreement, prepared for the most part by counsel for
Chester County, to be recorded. (N.T. 75-79, 87-91; Respondent Exhibit
A)
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17. This "easement agreement" contains provisions which inter alia:
"(a) describe, generally, the easement area;
"(b) indicate that the on lot sewage disposal systems
proposed by Appellant would be placed
entirely in the easement area;
"(c) set forth the entity and/or the persons which
or who would have access to the easement area
for the purpose of repairs and maintenance of
the systems:
"(d) restrict the use to be made of the easement
area;
"(e) authorize judgment by confession against any
responsible party who or which is in default
of its or his obligations to repair, replace or
maintain
the systems.
(Respondent
Exhibit A)"
18.
It is most probable that on-lot sewage disposal systems will
malfunction. (N.T. I 12) To avoid or to delay or to decrease the adverse
effects to the public health from malfunctioning on-lot sewage disposal
systems, such systems must be properly maintained, including pumping of
the treatment tank. Furthermore, prompt and expeditious action must be
taken to correct the malfunction. (N.T. I 07-112)
19.
In order to facilitate regular maintenance of on-lot sewage
disposal systems and in order to permit prompt repair of on-lot sewage
disposal systems which are malfunctioning by, inter alia, people whose
homes are connected to such systems, such people must have access to
those systems, unfettered by the right of other landowners to deny such
access. (Stipulation N.T. 154, 155)
DISCUSSION

In the usual case where the Department of Environmental
Resources or other approving body has denied an application for an on-lot
sewage disposal permit, this board is called upon to determine whether soil
or geological conditions on or in the land upon which the proposed sewage
disposal system be located would preclude safe and proper operation of
such system.
In this case, however, there is no such problem. Here, Chester
.. "
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County has reviewed appellant's applications for on-lot sewage disposal
systems and has found that these systems would be constructed, in part,
on lots which would not be owned by those persons whose homes would
be connected to such systems. Although it is conceded that the applications
and an accompanying plot plan disclose that appellant will place these
systems wholly within the confines of an easement strip which would be
common to the homes which would be connected to such systems, Chester
County, has refused to issue permits to appellant for· the installation of
these systems.
Chester County has refused to issue these permits to appellant
because appellant will not record this easement before the issuance of the
permits and before the first lot in which he has an interest is sold, because
appellant will not provide that each property owner whose home would
be connected to this easement or the sewage facility service company which
appellant has designated will have unfettered access to each system and
because appellant will not provide that such property owner or designated
sewage facility service· company will be subject to judgment by confession
if he or it defaults in his or its responsibility to share in the cost of
maintenance or repair of the system.
Chester County has based its refusal to issue the requested
permits, for the reasons hereinbefore set forth, on the following provision
contained in Chapter 71 of the rules and regulations of the Department
of Environmental Resources, supra:
"§71.55.
Denial and Revocation of Permits
"A permit may be denied or revoked by the
approving body at any time for any one or more of the
following reasons, which will be incorporated into the
written denial:

"
"
"
"(4) Failure of the proposed system to
adequately protect the public health and prevent
pollution.
"
n

"

Appellant contends that Chester County has, by refusing to issue
the requested permits to him for the above described reasons, in effect

Chester County. Health Department

279.

arbitrarily created standards which are not authorized by the Pennsylvania
Sewage Facilities Act, supra. or by the mles and regulations of the
Department of Environmental Resources adopted pursuant thereto.
Appellant contends, furthermore, that section 71.55 (4), supra. does not
provide Chester County with the authority to deny permits to him for
the reasons which Chester County has set forth as being the factual basis
for such denials.
The parties have stipulated that Chester County was, at all times
material to this proceeding, the entity responsible for administration of the
Pennsylvania Sewage Facilities Act, supra, and the standards adopted by
the Department of Environmental Resources pursuant thereto 2 .
One such standard is contained in section 71.55 (4), supra. if the proposed system fails to adequately protect the public health and
to prevent pollution, the approving body may refuse to issue the permit.
It is not here contended that the soils or that the geological
conditions on appellant's land will endanger the public health if on-lot
sewage disposal systems are installed thereupon or that such systems will.
without more, create pollution problems.
However, considerations of the protection of the public health
and the prevention of pollution demand that each and every aspect of such
systems be carefully scrutinized.
One such aspect is the location of such systems generally. In
this case, this aspect is made more significant because appellant has planned
for two single systems, each of which will serve two homes located on
different lots and because parts of each such single system will be located
on a lot which will not be served by it.
We can take administrative notice of the fact that on-lot sewage
disposal systems need regular maintenance, including but not limited to,
pumping of solids from the treatment tank. Furthermore. even with regular
maintenance. such systems frequently malfunction and raw or inadequately
treated sewage may be discharged to the waters of the Cornmonwe:.I!th
therefrom.
If there are any impediments to access to such systems by those
persons to whose homes they are connected, there is a real and clear danger

2.

See our finding of Fact No. 3, Page 274.
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to the public health by virtue of the inevitable discharge of raw or untreated
sewage from such systems caused by improper maintenance of or by
malfunction of the systems.
If appellant does not take proper steps to provide for unfettered
access to the systems which he proposes, there will surely be such
impediments.
Appellant agrees that unfettered access to these systems is
necessary and to that end he has provided for an easement strip common
to each lot included in his applications. However, appellant disagrees that
this easement must be recorded before his permits are issued and before
any of his lots are sold.
We find that, if this easement is not pre-recorded before the sale
of the first lot by appellant and, if all potential buyers from appellant
are not put on notice of the existence of such an easement by virtue of
such recording, such easement could be unavailing or, at the least, law suits
would be needed to determine its effect on such buyers. 3
We find that the impediment to access to these systems, which
could be created by a lot owner whose title to his property would be
unaffected by the easement which appellant does not want to pre-record.
could easily create a danger to the public health :md could easily create
a situation where pollution could not be prevented or at least could not
speedily be abated.
We find that Chester County was authorized, under the terms
of section 71.55 (4), to refuse to issue the requested permits to appellant
unless he guarantees all lot owners free access to the systems which will
be connected to their homes through the vehicle of pre-recording the
easement which appellant has planned. 4
Appellant complained during the course of the hearing that
section 71.55 (4), supra. is a "catch all" which enables an approving body
to refuse to issue a permit without a legally sufficient reason.
3. This problem could perhaps be solved if the easement (or system for reciprocal easements)
were set forth in all of the deeds out from appellant, with other easements cross-referenced. But
a requirement for such a set of individual deed provisions would be considerably more complex,
and extremely difficult for a county department of health to enforce.
4. We note that this problem of access to the on-lot sewage disposal systems proposed by
appellant could very easily have been solved if West Cain Township would have insisted, pursuant
to a subdivision and land subdivision ordinance enacted pursuant to sections 501 and 503 of the
Pennsylvania Municipalities Planning Code, Act of July 31, 1968, P.L. 805, as amended, 53 P.S.
i 0501 and 53 P.S. 10503, that such access to these systems would be a prerequisite to subdivision
approval.
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We disagree with appellant and direct his attention to the
numerous cases where our courts have held that such a general standard
as is contained in section 71.5 5 (4 ), supra. is proper and constitutionally
adequate. See Commonwealth of Penns.vlmnia 1'. Hannar Coal Cornpany.
452 Pa. 77, 306 A.2d 308, 316 ( 1973); DePaul v. Kaufmann. 441 Pa. 386,
272 A.2d 500 (1971 ); Water & Power Resources Board v. Green Springs
Company, Inc., 394 Pa. 1, 145 A.2d 178 (1958); In Re O'Hara's Appeal,
389 Pa. 35, 131 A.2d 587 (1957); In Re Issuance of Restaurant Liquor
License To Tate, 196 Pa. Superior Ct. 193, 173 A.2d 657 (1961).
We will agree with appellant, however, that Chester County cannot
lawfully require that appellant provide all the prerequisites which Chester
County has demanded.
We find that Chester County cannot lawfully refuse to issue the
permits which appellant has requested for the reason that he will not provide
that each property owner or designated sewage facility service company
will be subject to judgment by confession if he or it defaults in his or
its responsibility to ·maintain or repair the system.
We hold that such a requirement by Chester County is not related
to the protection of the public health or to the prevention of pollution.
We hold, furthermore, that Chester County has no authority under the
Pennsylvania Sewage Facilities Act. supra, under the rules and regulations
adopted pursuant thereto or under any other environmental protection law
currently in force, to require a provision which would, in effect, adjudicate
obligations between private parties. See National Licorice Co. v. National
Labor Relations Board. 309 U.S. 350, 84 L. Ed. 799, 60 S. Ct. 569, 576
(1940); Elias v. Environmental Hearing Board, 10 Pa. Commonwealth Ct.
489, 312 A.2d 486, 489 (1973); Lacy v. East Broad Top Railroad & Coal
Co .. 168 Pa. Superior Ct. 351, 77 A.2d 706, 710 (1951).
We hold that, in the interest of the protection of the public health
and the prevention of pollution and, by virtue of the authority contained
in section 71.55 (4), supra, Chester County may refuse to issue permits
for the requested on-lot sewage disposal systems to appellant unless he:
(1)

-·.

·.·... ·.: ....

first records the easement which he has designated
to be the area in which the proposed systems will
be located; and
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(2)

includes language in that easement or records a
writing wherein each purchaser of one of his lots
is put on notice that other purchasers shall have
unfettered access to such systems.

We hold that appellant need do no more in order to be lawfully
entitled to receive the permits which he has requested.
CONCLUSIONS OF LAW

I. The Environmental Hearing Board has jurisdiction of the
parties and the subject matter of this appeal.
2. At all times material to this proceeding, Chester County was
the entity which was responsible for the administration of section 7 of
the Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P.L.
(1965) 1535, as amended, 35 P.S. §750.7, and the standards adopted by
the Department of Environmental Resources pursuant thereto, in West Caln
Township, Chester County.
3. Chester County Health Department may lawfully administer
the provisions of chapter 71, section 71.55 (4) of the mles and regulations
of the Department of Environmental Resources, 25 Pa. Code § 71.5 5 (4 ),
and said provisions are applicable to appellant in the present matter.
4. Any impediments to access to the on-lot sewage disposal
systems proposed by appellant which would operate against those persons
whose homes would be connected to those systems will create a situation
where those systems will fail to adequately protect the public health and
prevent pollution.
5. Chester County Health Department acted in accordance with
the provisions of section 71.5 5 ( 4 ), supra, when it denied to issue permits
to appellant for installation of certain on-lot sewage disposal systems unless:
(a) Appellant first records the easement which he has
designated to be the areas in which the proposed systems will be located;
and
(b) Appellant includes language in that easement or records
a writing wherein each purchaser of one of his lots is put on notice that
other purchasers shall have unfettered access to such systems.
6. Chester County Health Department may not lawfully refuse
to issue permits to appellant for installation of certain on-lot sewage disposal
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systems on the grounds that the easement provision does not contain a
confession-of-judgment clause.
ORDER

AND NOW, this 8th day of August, 1974, it is ordered that the
action of Chester County Health Department, in denying the applications
of appellant herein for on-lot sewage disposal systems is affirmed in part,
and reversed in part, consistent with the language contained in our discussion
and consistent with the language contained in· our Conclusions of Law,
Number 5 and 6.

East Pennsboro Township Authority
EAST PENNSBORO TOWNSHIP AUTHORITY
and EAST PENNSBORO TOWNSHIP

Docket No.

73-287-W

ADJUDICATION
By JOSEPH L. COHEN. Member, and ROBERT BROUGHTON, Chainnan, August 9,

1974

This matter is before the board on petition of the Pennsylvania
Department of Environmental Resources, filed on March 13, 1974, for
reargument and reconsideration of the board's adjudication in this matter
entered March 8, 1974, in which this board issued, inter alia, the following
order to the Department of Environmental Resources:
"The Department is further ordered to issue the
necessary sewer extension permit to M.L.W. Construction
Company upon compliance with all formal requirements."
The petition for reargument and reconsideration is directed only
at that portion of the board's prior adjudication quoted above. There are
essentially two contentions set forth in the petition: (1) The department
properly denied an application for a sewer extension on the basis of an
independent review of the application for a sewage extension permit, and
(2) the board lacked jurisdiction to hear and determine any question relating
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to the sewer extension application for the reason that an appeal from such
denial was not timely filed.
Although the facts of this case are set forth in a previous
adjudication of this board, it will facilitate an understanding of the issues
involved to recapitulate them in an abbreviated form.
On August .24, 1974, the Pennsylvania Department of
Environmental Resources issued an order to East Pennsboro Township and
East Pennsboro Township Authority forbidding them to permit sewer
connections to the East Pennsboro sewer system from that time forward.
Three days prior to the issuance of the sewer connection ban the
M.L.W. Construction Company, intervenor in this matter, was issued
building permits for 224 apartment units which were under construction
at the time the adjudication was issued. The Department of Environmental
Resources has a stated policy with respect to sewer connection. bans which
permits connections after the date of issuance of the ban in those cases
in which building permits were issued prior to the issuance of the ban.
Inasmuch as the ban was issued on August .24, 1973, and the building
permits were issued to intervenor on August .20, 1973, intervenor could.
under this policy, connect the .224 apartment units for which building
permits had been issued to the East Pennsboro sewer system.
The apartment units for which construction permits had already
been issued were located some 700 feet from the main line of the sewer
system. M.L.W. Construction Co., rather than have separate lines running
from each apartment unit to the main sewer line, proposed to install an
extension from the main line to a point where the apartment units could
easily connect to the extension. This would effectuate a substantial cost
savings. To accomplish its purpose M.L.W. Construction Company applied
to the Department of Environmental Resources for a sewer extension permit
that would enable it to serve the apartment unit in its development. On
August 22, 1973, the department denied the application for a permit for
On September .24, 1973. M.L.W. Construction
the sewer extension.
Company tiled with this board a petition to intervene in this proceeding
which the board subsequently allowed. The denial by the department of
the application for the sewer extension effectively denied intervenor the
right to connect in an economically efficient manner the apartments to
the sewer system, although the apartments were not within the preview
of the ban, for reasons stated above.
In its previous adjudication the board stated:
.. · -;-, .
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"Turning now to the Intervenor M.L.W. Construction Corporation, we believe that, inasmuch as the
building permits were issued prior to the imposition of
the sewer ban, it comes within an exception long
recognized by this Board in re: Alan Mitchell Corp.,
EHB Docket No. 71-108 (issued June 7, 1972).
"In addition, the order issued by the Department
on August 24, 1973, specifically states regarding the
sewer ban: "This prohibition does not apply to sewage
discharges to be generated as a result of new construction
for which building permits were issued prior to the date
of issuance of the Order.'

"It is therefore clear that the Department may not
now employ the device of denial of a sewer extension
permit to indirectly nullify what has been so directly
stated."
Upon reconsideration of our adjudication of March 8, 1974, and
after oral argument upon the department's petition and after the submission
of briefs, we reaffirm our previous adjudication for the reasons set forth
below.
The order of this board which is the subject matter of these
proceedings does not require the department to forego its regular procedures
with regard to the review and evaluation of applications for sewer extension
permits. In the normal situation where a sewer extension permit is denied
and the reasons for denial are deficiencies which are corrigible by the
applicant, the applicant by either amending the old application or submitting
a new one may receive approval if the deficiencies giving rise to the original
denial are corrected. Nothing in our prior adjudication would mandate the
department approving an application for a sewer extension permit made
by intervenor if the application contained such deficiencies. To put such
a construction on our order is both unreasonable and unnecessary. We
mandated the issuance of the permit for the sewer extension only if other
requirements for issuance of the permit had been met and the only
outstanding objection being the fact that the sewer system of East
Pennsboro Township was hydraulically overloaded.
At oral argument and in the parties' briefs submitted thereafter
much attention was given to the question of whether the pipe which formed
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the subject matter of the sewer extension application was in fact a sewer
extension. Although there is no case cited to this board nor any other
source defining the term 11 sewer extension", we are of the opinion that
the proposed pipe constituted a sewer extension. In our view the term
11
sewer ex tension" is a term of art which refers to any outreach of a sewer
system the design and purpose of which is to facilitate sewer connections
with such system. We are not persuaded by intervenor's contention that
the proposed line is not a "sewer extension" for the reason that it would
be solely on the property owned by intervenor.. We cannot understand
how the circumstance of ownership would in any way be determinative
of whether such line was a sewer extension.
We agree with the department's position that the proposed line
was a sewer extension and in need of a permit under the provisions of
§207 of The Clean Streams Law, Act of June 24, 1937, P. L. 1987, as
amended 35 P. S. § 691.1. However, whether the line in question is a
sewer extension and therefore requires a permit from the department is
not dispositive of the correctness of the board's previous action. We believe
that it is the failure of the department to understand the nature of the
board's order and the basis therefor that gave rise to its petition for
reargument and reconsideration.
In its brief the department concedes that if the development in
question were located in relationship to the existing sewer line such that
each home or each apartment unit would have a separate connection to
the sewer line, then it is true that the department would probably consider
each connection a hookup rather than a sewer extension. In that case,
the department concedes, since the permits were issued before the ban was
imposed, the terms of the order and department policy would allow the
hookup.
The board is advised by the department that even if intervenor's
application for a sewer extension were in all other respects proper, it would
nevertheless refuse to grant the permit for the reason that the township
sewage system is hydraulically overloaded. This attitude of the department
fails to take into consideration that, as long as the sewer ban is in effect,
new hookups to the extension could only occur within the constraints of
the order of this board issued March 8, 1974. This order provides in essence
that connections to the sewer system cannot exceed in the entire township
more than three dwelling units per month unless otherwise agreed to by
the parties.
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The department would have this board rule that, even though
the apartment units would be entitled to hookup to the sewer system under
departmental policy irrespective of the ban and, even though the application
for the sewer extension was in all other respects proper and would have
been approved but for the same reasons that gave rise to the issuance of
the ban, the department would still be unwilling to grant the permit for
the sewer extension. Able counsel for the Commonwealth by letter dated
May 30, 1974, informed the board of this departmental position in
unequivocal language. He stated:
"Even assuming that the problems with the
application referred to above are resolved, the
Department would not favorably consider the application
or grant the permit but for the requirement in the
Environmental Hearing Board Adjudication that it do
II
so. . . .
The fact that a sewer extension requires a separate permit cannot
justify the department in refusing to grant such a permit in a situation
where, tmder the facts, permits would be granted for sewer hookups
conveying an equal volume of sewage from the same apartment units. Under
the facts of this case, the difference between a sewer extension and a sewer
hookup is one of form, not substance. Thus, we are still of the opinion
that our adjudication in respect to intervenor should be affirmed as being
consistent with avowed departmental policy. Nothing which appears of
record would tend to vitiate the board's order in this regard.
With regard to the issue of jurisdiction, we are constrained to
observe that nothing in· the record would indicate that the intervention
occurred more than 30 days after intervenor received notice of the refusal
of the extension permit. Section 21.21 of the rules of practice and
procedure before this board require that appeals be taken within 30 days
after written notice is received of departmental action.
ORDER

AND NOW, this 9th day of August, 1974, upon consideration
of the departmental petition for reargument and reconsideration, it is hereby
ordered that the adjudication of this board issued on March 8, 1974, is
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affinned in all respects.

Anthony Toma
ANTHONY TOMA AND ALICE TOMA

Docket No. 73-406-C

his wife
ADJUDICATION
By JOSEPH L. COHEN. Member, August 13, 1974

This matter comes before the board on the appeal of Anthony
and Alice Toma, appellants, purportedly from the actions of the Department
of Environmental Resources, appellee, in facilitating the issuance of a sewage
facilities permit by the Township of North Sewickley, Beaver County, to
Carl Daufen, both the township and Mr. Daufen being intervenors. Although
the appeal in this case names the Pennsylvania Department of Environmental
Resources as appellee, it is apparent that the appeal should have named
North Sewickley Township as appellee for the reason that the township's
action in granting the permit to intervenor Daufen is the action of which
appellants are complaining.
At the conclusion of a hearing before the ·writer of this
adjudication on May 16, 1974, the appellee and intervenors moved to
dismiss this appeal at the conclusion of appellants' case in chief. It is the
purpose of this adjudication to dispose of these motions. .
FINDINGS OF FACT

1. The appellants in this case are Anthony and Alice Toma who
reside at 1305 Simons Avenue, North Sewickley Township, Beaver County,
Pennsylvania.
The appellee in this matter is the Pennsylvania Department
of Environ men tal Resources.
3. The intervenors m this matter are the Township of North
Sewickley, Beaver County, Pennsylvania, and Carl Daufen, 1315 Simons
Avenue, North Sewickley Township, Beaver County, Pennsylvania.
4. The Pennsylvania Department of Transportation condemned
for a right of way for highway purposes land owned by Palmina Pace Wilson

. ·.:··...;.·.

Anthony Toma

:289.

in North Sewickley Township, Beaver County, Pennsylvania. The said
property of Palmina Pace Wilson abuts the southern boundary of appellants'
property.
5. On the westerly portion of the Wilson property there stood
a three story house with aluminum siding. The house had to be removed
for the reason that it was on the proposed right of way for the highway.
6. The Pennsylvania Department of Transportation solicited
bids for the raising or removal of the three story aluminum siding house
on the property formerly owned by Palmina Pace Wilson but now acquired
by the Commonwealth of Pennsylvania.
7.
Intervenor Carl Daufen purchased the house with a view
toward removing it to another place.
8. The Pennsylvania Department of Transportation took only
so much of the Wilson property as was necessary to accommodate the right
of way. Carl Daufen, t/a Daufen, Inc., purchased from Palmina Pace Wilson
the land remaining after condemnation. A deed between the parties was
executed on July 17. 1973. Intervenor Daufen proposed to move the house
to that portion of the Wilson property which he purchased.
9.
Prior to its removal from its original location the three story
aluminum siding house was connected to a septic tank and a tile field for
sewage disposal purposes. When the house was removed to its new location,
the existing septic tank was destroyed but the tile field was left intact.
10.
Intervenor Daufen proposed to install a new septic tank on
that portion of the property to which the house was removed and connect
the same to the existing tile field.
On September :26, 1973, Barry Herr of the Bureau of
11.
Community Environmental Control, Pennsylvania Department of
Environmental Resources, visited the site of the. proposed septic tank at
the request of George Robinson, then sewage officer for North Sewickley
Township. At that time Mr. Herr met with Mr. Robinson and intervenor
Daufen to discuss whether a septic system at this site could be accomplished
in a manner consistent with the requirements of the Pennsylvania Sewage
Facilities Act, Act of January 4, 1966, P.L. 1535, as amended, 35 P.S.
§715.1 et seq. (1974-1975 Supp.).
At that time Mr. Herr advised
Mr. Robinson and Mr. Daufen if a new tile or drainage field was to be
used, tests to determine the soil's percolation rate at the site should be
conducted. Later in time, Mr. Herr advised Mr. Robinson that if the old
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tile field was to be used, its adequacy as to capacity and location in terms,
of whether or not it was on Mr. Daufen 's property would have to be
determined.
12.
On October 17, 1973, Barry Herr wrote a letter to the Board
of Supervisors of North Sewickley Township regarding the conditions under
which, in his opinion, the existing leach field could be used for effluent
from Mr. Daufen's proposed septic tank. These conditions were as follows:
"1. No part of the existing leach field is presently
located on the Penn-DOT right-of-way.
"2. A permit is obtained for the placing of a new
1,000 gallon septic tank on the lot to be used with the
old field.
"3. If any part of the existing leach field is located
on the Penn-Dot right-of-way, a new leach field or seepage
bed must be constructed and meet the standards of today
as set forth in Chapter 73, Standards for Sewage Disposal
Facilities."
On November 2. 1973, Mr. Herr again wrote the Board of
13.
Supervisors of North Sewickley Township reiterating the conditions in his
letter of October 17, 1973, but adding another condition with regard to
the property's use as a multiple dwelling.
On November 5, 1973, the Solicitor of North Sewickley
14.
Township directed a letter to intervenor Daufen, advising Mr. Daufen that
any sewage facilities permit issued by the township to Mr. Daufen would
carry the conditions set forth in Mr. Herr's letter of November 2, 1973.
Mr. Daufen was to indicate his approval of such condition by affixing his
signature to that letter of November 5, 1973.
On November 8, 1973, Mr. Daufen made application to
15.
North Sewickley Township for a permit to construct a septic tank on his
property at 1315 Simons Avenue, North Sewickley Township, Beaver
County, Pennsylvania. Subsequent thereto, although the date is uncertain,
North Sewickley Township issued Mr. Daufen a permit to install such a
septic tank.
On November 23, 1973, appellant filed an appeal with this
16.
board from the action of the Department of Environmental Resources as
set forth in the letter of Barry K. Herr on October I 7, 1973, to the North
Sewickley Board of Supervisors.
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DISCUSSION

It is clear from the record that the Commonwealth's motion to
The letter of Barry Herr under date of
dismiss must be granted.
October 17, 1973, setting forth conditions that should accompany the grant
of a sewage disposal system permit to intervenor Daufen by intervenor North
Sewickley Township conceivably could be construed as an order to North
Sewickley Township, but could not possibly affect the interests of appellants
within the meaning of the Administrative Agency Law, Act of June 4, 1945
P.L. 1388 as amended, 71 P. S. §1710.1. In fact, theletterofOctober 17.
1973, may be construed as favorable to the interests of appellants. Thus,
appellants cannot be considered aggrieved parties with reference to that
letter.
Furthermore, inasmuch as North Sewickley Township was
administering the provision of the Pennsylvania Sewage Facilities Act, Act
of January 4, 1966, P.L. 1535, as amended, 35 P.S. § 750.1 (1974-1975
Supp.), the letter of Mr. Herr of October 17, 1973, could only be construed
as advice to North Sewickley Township, not as an order or an adjudication.
Thus, inasmuch as the board can only entertain appe:1ls from adjudic:1tions.
this board lacks the jurisdiction to entertain an appeal from this action.
This board has only the jurisdictioP conferred upon it by statute. Section
1921-A of the Administrative Code of 1929, Act of April 9, 1929. as
amended 71 P.S. §51 et seq .. set forth the jurisdiction of the Environmental
Hearing Board. It is clear from this provision of law that the board can
only hear appeals from departmental or other action when the same would
constitute an adjudication as that term is defined in the Administrative
Agency Law, supra. Inasmuch as the letter may not be so construed. this
board has no jurisdiction in entertaining an appeal therefrom.
With regard to the intervenors' motion .to dismiss it is clear that
the reasons set forth in appellants' appeal state no valid re:1son for the
denial of a permit to intervenor Daufen under the provisions of the
Pennsylvania Sewage F:1cilities Act, supra. At most, these allegations. :1nd
the evidence sought to be introduced in their support, do not run to the
essentials of the Pennsylvania Sewage Facilities Act, supra. Each one of
the allegations are concerned with alleged noncompliance by Mr. Daufen
with ordinances of North Sewickley Township and a contract with
PennDOT. How the contract for removal of the house with PennDOT
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has any relevance to this proceeding is difficult to understand.
Appellants' theory that noncompliance with North Sewickley
Township sewage ordinances constituted noncompliance with the
Pennsylvania Sewage Facilities Act, supra. is untenable. In order to establish
violation of that act it is necessary to fmd that the action of North
Sewickley Township violated some provision of the act itself or the rules
and regulations promulgated under the act by the Department of
Environmental Resources. This has neither been alleged nor attempted to
be proved. As Commonwealth Court said in Committee to Preserve Mill
Creek v. Secretary of Health. 3 Commonwealth Ct. 200. 281 A.2d 468
(1971):
"We have included above a verbatim rendering of
portions of the appellants' appeal to the Secretary. Our
purpose was to. indicate that most of the grounds relied
upon would not justify relief if proved, and hopefully
thereby to avoid the flood of appeals anticipated by the
Secretary.
The appellants' interest entitled to the
protection by appeal is that the facility to be constructed
on their neighbor's lot be installed in accordance with
official standards. That the application may be inartful.
or that appellants were not consulted by the County
Health Department, or that the percolation tests :ue
inconsistent with a government soil survey, or that
appellants are of the opinion that the grant of the permit
will result in 'grave danger to health and welfare of
surrounding landowners and the community at large,'
accord the appellants no standing. Their allegations that
the permit as granted is contrary to standards of the
Department and inconsistent with the application, do."
3 Commonwealth Ct. at 207-208, 281 A.2d at 472.
We entertain serious doubt as to whether, under the circumstances
of this case, this board may enter into the merits of the permit grant.
Nothing in the record indicates that appellants took an appeal from the
action of the township. Because there may have been some confusion on
the part of the appellants on how to proceed in this matter, we prefer
to rest our decision on the fact that appellants have not asserted a
meritorious claim within the purview of the Pennsylvania Sewage Facilities
Act, supra, rather than on a procedural irregularity.
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CONCLUSIONS OF LAW

I. The letter of October 17, 1973, from the Department of
Environmental Resources to the Board of Supervisors of North Sewickley
Township is not such an action of the department as can form the basis
for an appeal to the Environmental Hearing Board.
2. Appellants Anthony and Alice Toma were not aggrieved by
the action of the Department of Environmental Resources as set forth in
its letter to North Sewickley Township SuperVisors under date of October
17' 1973.
3.
Appellants Anthony and Alice Toma have not set forth any
valid reasons in their appeal to set aside the action of North Sewickley
Township in granting Carl Daufen a sewage disposal permit to install a septic
tank on his property on 1315 Simons Avenue, North Sewickley Township,
Beaver County, Pennsylvania.
ORDER

AND NOW, this 13th day of August. 1974, the appeal of Anthony
and Alice Toma is hereby dismissed against all parties to this proceeding.

Real-Act, Inc.
Docket No.

REAL-ACT, INC.

74-131-C

ADJUDICATION
By JOSEPH L. COHEN, Member, August 13, 1974

This matter is before the board on the appeal of Real-Act. Inc ..
appellant, from an order of the Department of Environmental Resources.
appellee, under date of April 9, 1974, rt>quiring Real-Act to submit to the
department a plan for the control of erosion and sedimentation and to
implement such plan. appellant filed the appeal with this board on May 24,
1974. Appellee on May 28, 1974, filed with this board a motion to dismiss
the appeal because it was not timely filed. For the reasons set forth in
this adjudication, the motion to dismiss must be granted.
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FINDINGS OF FACT

1. Appellant in this matter is Real-Act. Inc., a Pennsylvania
corporation which owns a tract of land known as the Curry Hill
Development in Vernon Township, Crawford County, Pennsylvania .
..,
Appellee in this matter is the Pennsylvania Department of
Environmental Resources.
3. On April 9, 1974, appellee issued ~n order to appellant
requiring it to submit to the appellee a.plan for the control of sedimentation
and erosion for the Curry Hill Development in Vernon Township, Crawford
County, Pennsylvania, and to implement same.
4. On May 24, 1974, appellant filed with this board an appeal
from the April 9, 197 4, order of the appellee.
5. Section 21.21 of the rules of practice and procedure before
the Environmental Hearing Board provide in subsection (a) thereof:
"In cases where Appeals are authorized by statute
or regulation of the Department, such Appeal shall be
in writing and shall be filed with the board 30 days from
the date of service of written notice of an action of the
Department or local agency, unless a different time is
provided by statute."
6. Appellant received the order of April 9, 1974, on the
following day, April l 0, 1974.
7. On May 24, 1974, appellant filed with this board its appeal
from the order of appellee under date of April 9, 1974, and contained
in said appeal is appellant's petition for the allowance of the appeal, nunc
pro tunc.
8. On May 28, 1974, appellee filed with this board a motion
to dismiss appellant's appeal as not having been timely filed.
DISCUSSION

Tiris appeal must be dismissed for the reason that it was not timely
filed. The order of appellee from which this appeal is taken was issued
to appellant on April 9, 1974, and was received by it on April 10, 1974.
This appeal was filed on May 23, 1974, more than 30 days after the service
of the order on appellants. Section 21.21 (a) of the rules of practice and
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procedure before this board requires that appeals be filed within 30 days
from the date of written notice of an action of the department. Subsection
(e) of §:21.21 allows for the filing of an appeal, nunc pro tunc for good
cause shown.
The law is clear regarding those circumstances which justify the
granting of appeals nunc pro tunc. In Anthony et ux v. Sanitary Water
Board, 178 Pa. Super. 78, 113 A.2d 152 (1955), the court set forth the
applicable rule in this area as follows:
"There may be extenuating circumstances which
permit appeals nunc pro tunc as where an administrative
officer fails to give required notice, Nixon v. Nixon, 329
Pa. 256, 261, 198 A. 154; Peter Adoption Case, 176 Pa.
Super. 6, 107 A.2d 185, or where a party has been
prevented from appealing by fraud or anything equivalent
thereto, or by the wrongful or negligent act of a court
official, Singer v. Delaware, Lackawanna & Western
Railroad Co., supra, 254 Pa. 502, 505, 98 A.l 059." 113
A.2d at 154.
See also Luckenbach r. Luckenbach. 443 Pa. 417. 281 A.2d
169( 1971 ): Shellem v. Springjzeld School District. 6 Pa. Commonwealth
Ct. 527, 297 A.2d 179 (1972); Washington !Hall l'. Board for the Assessment
and Revision of Taxes, Washington County, 4 Pa. Commonwealth Ct. 251,
285 A.2d 885(1971).
In requesting allowance to file an appeal nunc pro tunc appellant
set forth in his appeal the following reason:
" ... Real-Act, Inc. has refrained from appealing the Order
previously upon the premise that the Order should have
been issued to the party responsible for evacuation and
therefore is nugatory with respect to Real-Act, Inc.
However, the allowance of this appeal nunc pro tunc will
facilitate resolution of the question of liability at the
administrative level and will preclude the need for judicial
action in this matter."
Such reason for delay in the filing of the appeal in this case is
not consistent with §21.21 (3) of the rules of practice and procedure for
the Environmental Hearing Board. It does not amount to good cause .
.............
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Appellant's contention that, even if there is insufficient cause to
warrant an appeal nunc pro tunc, the board should, nevertheless, allow the
appellant to appeal at this time for the reason that the order in question
in this case was entered without authority. The simple answer to this
contention is that appellant's failure to appeal to this board within the
mandatory time period precludes it from having this question adjudicated
by the board. Appellant analogizes its contention with respect to the lack
of authority in the Department of Environmental Resources to issue the
order in question to the status of a judgment or decree entered by a tribunal
having no jurisdiction to enter same.
However, this analogy is not
persuasive. Jurisdiction refers to competency of the tribunal to hear and
determine a given class of cases. Even assuming that the department did
not have· authority to issue the order appealed from, that fact would not
in and of itself give this board jurisdiction to hear the appeal. We are
of the opinion that appellant's failure to file the appeal in a timely manner
forecloses it from litigating before this board the question of the authority
of the department to issue the order.
CONCLUSIONS OF LAW

1. Section 21.21 (a) of the rules of practice and procedure
before the Environmental Hearing Board specifying a 30 day appeal period
from notice is mandatory upon the Environmental Hearing Board, and may
not be enlarged except for reasons which involve fraud or its equivalent
or some breakdown in the operation of the department through a default
of its officers.
2. An appeal nunc pro tunc will not be allowed where the
failure to file an appeal within the mandatory appeal period is not due
to any act or omission of the department.
3. The contention, even if correct, that the Department of
Environmental Resources did not have the authority to issue the order of
April 9, 1974, to appellant, Real-Act, Inc., is not a sufficient basis to grant
an appeal nunc pro tunc.
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ORDER

AND NOW, this 13th day of August. 1974, the appeal of
Real-Act, Inc. is hereby dismissed for the reason that the appeal was filed
after the appeal period of 30 days had expired.

David D. Beitman
DAVID D. BEITMAN, and
AMITY TOWNSHIP AND AMITY
TOWNSHIP MUNICIPAL AUTHORITY,
Intervenor

Docket No. n-385-B

ADJUDICATION
By ROBERT BROUGHTON, Chainnan, August 20, 1974

This matter is before the board on an appeal filed by David D.
Beitman (appellant) from the grant of a sewerage permit no. 0672409.
by· the Department of Environmental Resources (department) to Amity
Township Municipal Authority. (Amity Authority).
Amity Authority t1led an application for this sewerage permit to
construct a collection system, interceptor sewers, pumping stations and a
sewage treatment plant, with the department, at its regional office in West
Reading, in February 1972.
Appellant became aware of the fact that this application had been
filed; he notified the department that he objected to the issuance of such
a permit; and, in August 1972, he attended a meeting at the offices of
the department in West Reading for the purpose of further discussion of
his objections.
By letter dated October 13, 197'2, the department, by John P.
Durr, P. E., Regional Sanitary Engineer. notified appellant that it had
recommended approval of the permit requested by Amity Authority. In
this letter, Mr. Durr advised appellant that he could appeal such action
to this board.
Appellant filed an appeal to this board from said action of the
department on or about October :24, 1972.
On or about February 5, 1973, the department filed a motion
to dismiss this appeal, alleging that since the requested permit had neither
,.
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been granted nor denied, no action had been taken by the department from
which an appeal would lie. Appellant filed an answer to this motion, and
on March l, 1973, we denied the motion, without opinion.
We scheduled a hearing on the merits of this appeal for March :22,
1973, and on that date, appellant, the department and Amity Authority
were represented.
After a short colloquy between Gerald H.
Goldberg, Esq., then a member of this board, who. was assigned to preside
over this appeal and counsel for the department, appellant and Amity
Authority, it was stipulated that all proceedings in the case would be
continued until the department took final action with regard to the Amity
Authority Application. It was also stipulated that Amity Authority would
become .a party to this proceeding without formal petition for intervention.
On April 9, 1973, the department issued sewerage permit
no. 0672409 to Amity Authority, and this appeal was reactivated. A
hearing on the merits thereof was held, before Hearing Examiner Louis R.
Salamon, Esq., on September 27, 1973.
In support of his appeal, appellant contends:
l.
That it w:as improper and unlawful for the department to
issue this permit for sewage collection and treatment facilities as those
treatment facilities (a sewage treatment plant) would be located in an are::J.
which is located in a t1ood plain and which has been t1ooded from time
to time:
2. That it was improper and unlawful for the department to
issue tltis permit for sewage collection and treatment facilities to Amity
Authority, for the reason that Amity Authority had elected to disregard
the original Master Plan for Berks and Montgomery Counties, developed
in accordance with the requirements contained in the Pennsylvania Sewage
Facilities Act, Act of January 24, 1966, P.L. (1965), as amended, 35 P.S.
§ 7 50.1 et seq .. in that Amity Authority would construct facilities which
would not serve all of Amity Township.
There were only two witnesses who gave testimony at this hearing,
appellant and John Blenk, an engineer for the company which planned and
designed the facilities which Amity Authority intends to have constmcted,
who was called by appellant as for cross examination. Neither the
department nor Amity Authority presented testimony.
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FINDINGS OF FACT

1.

Appellant, a mechanical and electrical engineer, owns a home
situate at 325 Old Philadelphia Pike, Douglassville, Pennsylvania. (N.T. 14)
,
Appellant's home is located approximately 1,000 feet east
of the location which has been proposed for the sewage treatment plant
to be owned and operated by Amity Authority, as authorized under
department sewerage permit no. 0672409, issued to Amity Authority on
April 9, 1973. (Appellant Exhibit A-1, Exhibit E-6, N.T. 16)
3.
This proposed sewage treatment plant will be situate at a
point approximately 400 feet northeast of the easterly side of the Schuylkill
River (Appellant Exhibit A-1, N.T. 70)
4. This proposed sewage treatment plant will be situate at a
point which is between 140 feet and 143 feet above sea level. (N.T. 68,
69, 70)
5.
Appellant's home is situate at a higher elevation above sea
level by approximately l 0 feet, than the elevation above sea level of this
proposed sewage treatment plant. (N.T. 16, 19)
6. When the Schuylkill River flooded in June 1972, JS the result
of Hurricane Agnes, the waters rose to an elevation of 157 feet above sea
level at the proposed location of this sewage. treatment plant. (N .T. 7_0,
71)
7.
When the Schuylkill River flooded in June 1972, as the result
of Hurricane Agnes, the waters rose to a point where there was 9 feet
of water above the first floor level of appellant's home. (N.T. 16, 17)
8. There is a ·"continuous run" of homes downriver from
appellant's home extending into West Pottsgrove and into Pottstown. (N.T.
18) The elevations above sea level of these homes are approximately the
same as the elevation above sea level of appellant's home. (N.T. 18) These
homes were flooded in June 1972. (N.T. 18)
9. The land upon which this sewage treatment plant is proposed
to be constructed was completely flooded in June 1972. (N.T. 18)
10.
The Schuylkill River flooded in 1942 and in 1945, and on
each occasion the waters rose to a point where there was 6 inches to 1 foot
of water above the first floor level of appellant's home. (N.T. 58)
11.
Mast Engineering Company, Inc., was retained by Amity
Authority for the purpose of planning and designing the sewage collection

;
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and treatment facilities which have been authorized under department
sewerage permit no. 0672409. (N.T. 67)
12.
Mast Engineering Company, Inc., considered the following
sites for treatment of the sewage generated in Amity Township. (N.T.
67)
a.

the site of the existing Amity Township Sewage
Treatment Plant, the elevation above sea level
of which is several feet higher than the
elevation above sea level of the site which was
chosen. (N.T. 67, 68, 69)

b.

the site which was chosen (N.T. 68)

c.

the existing Pottstown Sewage Treatment Plant
(N.T. 68)

d.

a site situate downriver from the site which was
chosen and opposite to the site which was
chosen (the elevations of this site and the site
which was chosen are approximately the same).
(N.T. 68)

13.
No explanation was presented to this board at the hearing
of September· 27, 1973, as to the reasons for the choice of the site which
was chosen for this proposed sewage treatment plant.
14.
In order to prevent tlooding of this proposed sewage
treatment plant, Mast Engineering Company, has provided for the
installation of flood pumps which will be engaged if the river water backs
up into the plant's outfall line and which will pump water and sewage
into a manhole, and for the construction of a dike, the highest point of
which will be 148 feet above sea level, which will encircle this proposed
sewage treatment plant (N.T. 96, 97, 70)
15.
The decision that such a dike was to be constructed to a
height of 148 feet above sea level was made as the result of the
consideration of several factors, to-wit:
a.
Plans of the Pennsylvania Department of Transportation
which indicated that the high water mark at the area of the Douglassville
Bridge (situate some 800 feet downriver from the site of the proposed plant
(N.T. 20) was 144.7 feet above sea level (N.T. 103);
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b. Personal contact with residents whose homes are situate
m the vicinity of the site of the proposed plant (N.T. 102);
c.
The recommendations of the department (N.T. 99,101,
106, 107. 108, 115, 116)
16.
No evidence was presented to this board at the hearing in
September 27, 1973, as to the basis for any recommendations by the
department that this dike should be 148 feet above sea level.
17. This proposed sewage treatment plant has been designed to
service the populated areas of Amity Township, and certain portions of
Union, Douglas and Exeter Townships (N.T. 83); this proposed sewage
treatment plant has the capacity to service the above mentioned areas to
the year 1990. (N.T. 83)
18.
It would appear that the only entity other than Amity
Township which is interested in causing sewage generated within its borders
to be conveyed for treatment at this proposed sewage treatment plant is
Union Township. (N.T. 72, 83-84)
DISCUSSION

I.
Appellant has proved that the site upon which Amity
Authority proposes to construct its sewage treatment plant is subject to
flooding.
He has proved that should the waters of the Schuylkill River rise
to the extent that they rose during the flood of June 1972 in the area
of this proposed plant, this plant will be flooded.
He has demonstrated that if this proposed plant is flooded,
untreated sewage will reach the waters of the Commonwealth, will flow
downriver, will adversely affect a public water supply and will add,
measurably, to the damage which would be caused to downriver property
owners, including himself.
We have found no Pennsylvania statute or department regulation
which expressly prohibits the construction of a sewage treatment plant on
land which is subject to flooding.
We do know, however, that the department is cognizant of the
problems which could arise by virtue of the construction of a sewage
treatment plant in such an area. On page 26 of its Sewage lvtanual,
Publication No. 1, 3rd Edition, Bureau of Water Quality Management of
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the department, the following provision appears:
"40.
Sewage Treatment Works
"41.
General
"41.1
"41.2
Plants should be located at an elevation
which is not subject to flooding or otherwise be
Plants
adequately protected against flood damage.
constructed with public funds shall not be located within
the 100 year flood plain unless such facilities are so
constructed or protected to prevent flood damage ....... "
We heard testimony from engineer Blenk that this proposed
sewage treatment plant will be protected against flood damage by virtue
of the fnstallation of flood pumps which will be engaged if the river water
backs up into the plant's outfall line and which will pump water and sewage
into a manhole, and by virtue of the construction of a dike, the highest
point of which will be 148 feet above sea level, which will encircle the
plant.
Mr. Blenk testified that the decision as to the height of this dike
was made. in part, as the result of the recommendations of the department.
Unfortunately, no evidence was presented to this board which
sets forth the basis for these recommendations. We do. not know whether
the site of this proposed sewage treatment plant is situate within the
100 year flood plain. We do not know the frequency with which the
waters of the Schuylkill River could be expected to rise in excess of
148 feet above sea level at the site of this proposed plant and overtop
the dike and flood the plant. Perhaps the chances of this happening are
so remote that it was reasonable for Amity Authority to plan for a dike
which is 148 feet above sea level. Perhaps the chances of this happening
are so likely that it would be prudent for Amity Authority either to choose
another location the elevation above sea level of which is higher than the
elevation above sea level of the site which was chosen or to construct its
dike to an elevation which is higher than 148 feet above sea level.
We find that appellant has sufficiently alerted this board to the
problems which could arise by virtue of the decision to locate this proposed
sewage treatment plant on a site which is subject to flooding so that either
Amity Authority or the department has the duty to come forth with clear
and concise evidence as to whether this decision was prudent.
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Article I, Section 27 of the. Constitution of Pennsylvania provides
as follows:
"27.
Natural resources and the public estate
The people have a right to clean air, pure water, and
to the preservation of the natural, scenic, historic and
esthetic values of the environment. Pennsylvania's public
natural resources are the common property of all the
people, including generations yet to come. As tmstee
of these resources. the Commonwealth shall conserve and
maintain them for the benefit of all the people.
Adopted May 18, 1971.)"
As we stated in our interlocutory amended adjudication in
Commonwealth of Pennsyh,ania Department of Environmental Resources
v. Mrs. Cyril G. Fox Natural Lands Trust. Inc. and Community College
of Delaware County. E.H.B. Docket No. 73-078 (issued June 18, 1973)
and in our final adjudication in that same case, E.H.B. Docket No. 73-078-B
(issued May 16, 1974 ), the agency for the trustee, Commonwealth. charged
with the duty to decide whether a permit to constmct sewage treatment
facilities should be granted, is the department.
The statutory provisions which extend this duty to the
department and which set forth the various factors which the department
must consider in reaching its decision are found in the Pennsylvania Sewage
Facilities Act, supra, The Clean Streams Law, and the Act of June 22,
1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. and the Act of
December 3, 1970, P.L. 834 (amending the Administrative Code of 1929,
the Act of April 9, 1929, P.L. 177, as amended) 71 P.S. §510-l et seq.
These factors are further delineated in the mles and regulations adopted
by the Environmental Quality Board pursuant to the Pennsylvania Sewage
Facilities Act, supra, and The Clean Streams Law, supra.
It can easily be argued that by virtue of the existing statutory
and regulatory provisions to which we have referred above, the department
has the duty to consider:
1. Whether the location chosen for this proposed sewage
treatment is proper, in view of the fact that this location is subject to
flooding; and
2. Whether the plans which have been made to protect this
proposed plant (at said specific location) from flooding are sufficient and
..

•

;· , :-

~

-_

·.

.

,';

.. ,-

- ._ ..

.

'.

···~

...

:

304.

David D. Beitman

prudent. See Chester County Health Department !'. G. William Jacobs.
E.H.B. Docket No. 73-097-S (Issued August 8, 1974); Commonwealth of
Pennsylvania Department of Environmental Resources J'. Creel Brothers.
E.H.B. Docket No. 73-071-B (issued March 25, 1974).
Furthermore, we hold, that the department must make these
considerations by virtue of the existence of the trust mandate which is
found in Article I, section 27, supra. See Commonwealth of Pennsylvania
Department of Environmental Resources v. Mrs. Cyril G. Fox Natural Lands
Trust. Inc. and Community College of Delaware Count_v, supra. (both
adjudications).
Since we did not learn whether the department made these
considerations prior to the granting of sewerage permit no. 0672409 to
Amity Authority at the hearing on September 27, 1973, we will remand
this matter to the department and we will direct the department and Amity
Authority to submit to this board, and to appellant answers to the following
questions within 20 days from the date of this adjudication:
1.
Is the specific location chosen for this proposed sewage
treatment plant within the 100 year flood plain.
,
To what elevation above sea level would the waters of the
Schuylkill River be expected to rise at or near to the specific location chosen
for this sewage treatment plant in the event of the occurrence of a flood
the frequency of which is
1 year
a.
5 years
b.
25 years
c.
100 years
d.
Is the construction of a dike to an elevation of 148 feet
3.
above sea level, which dike would completely encircle this proposed sewage
treatment plant, sufficient to protect this plant from being completely
flooded in the event of the occurrence of a flood the frequency of which
is from l to 100 years.
When we receive the answers to these questions, we will be better
able to decide whether the decision of the department to grant this permit
to Amity Authority was proper. There remains the possibility that further
testimony will be needed in this matter, but such a decision as to the need
for further testimony will abide the submission of the requested answers
by the department.

,...
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II. . Appellant has contended that his appeal should be sustained
because Amity Authority has elected to disregard the original Master Plan
for Berks and Montgomery Counties. developed in accordance with the
requirements contained in the Pennsylvania Sewage Facilities Act. supra.
in that Amity Authority would construct facilities which would not serve
all of Amity Township.
Appellant also contends that his appeal should be sustained
because in granting this permit to Amity Authority for a treatment facility
which will serve only a portion of Amity Township and Union Township,
the department has breached its duty, which arises under and by virtue
of The Clean Streams Law, supra, The Pennsylvania Sewage Facilities Act,
supra, and the rules and regulations adopted by the Environmental Quality
Board pursuant to said statutes, to consider regional comprehensive plans
for sewage collection and treatment facilities.
We are not satisfied that appellant has presented sufficient
testimony in proof of these contentions, and we see no reason to require
that the department supply us with evidence in this regard.
We learned from the testimony of Mr. Blenk that this proposed
sewage treatment plant was designed so that it would have sufficient
capacity to adequately treat sewage generated in the populated areas of
Amity Township, in Douglas Township, in Exeter Township and in Union
Township.
If the department deems it to be necessary and proper to require
that the entire area of Amity Township be served by this plant and/or
that Douglas and Exeter Townships cause sewage generated within their
borders to be conveyed to this plant for treatment, the department can
and should issue orders to each said municipal entity accordingly. Clearly,
such authority has been granted to the department in sections 4, 5 and
203 of The Clean Streams Law, supra, 35 P.S. §691.4, 35 P.S. §691.5
and 35 P.S. §691.203.
CONCLUSIONS OF LAW

I. The Environmental Hearing Board has jurisdiction over the
parties and the subject matter of this appeaL
2. Where it has been proved that the site upon which a sewage
treatment plant is to be constructed is subject to flooding, the department,
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in deciding whether to grant a permit for such facility, is required by The
Clean Streams Law, supra. the Pennsylvania Sewage Facilities Act, supra,
and article I, section 27 of the constitution, supra, to determine whether
such site is a proper one and to determine whether plans which have been
made to protect such proposed facility from t1ooding are sufficient and
prudent.
3. The department offered no evidence in this matter.
Therefore, the Environmental Hearing Board has no information from which
we can conclude that such determinations showed that Amity Authority
will adequately protect such proposed facility from t1ooding.
4. Where the department has failed to offer evidence to the
Environmental Hearing Board that it has complied with its statutory duties
and its constitutional mandate, we may remand a matter to the department
and require that such evidence be furnished by the department to this board.
5. Appellant has failed to prove that the department has
breached its duty, which arises under and by virtue of The Clean Streams
Law, supra. the Pennsylvania Sewage Facilities Act, supra, and the rules
and regulations adopted by the Environmental Quality Board pursuant to
said statutes, to consider regional comprehensive plans for sewage collection
and treatment facilities for Amity Authority, Amity Township and
surrounding communities.
ORDER

AND NOW, this 20th day of August, 1974, it is ordered as
follows:
This matter is remanded to the department. Within twenty (20)
days from the date of this adjudication, the department shall in conjunction
with Amity Authority, the permittee, submit to this board and to appellant,
David D. Beitman, the answers to the following questions: ·
l.
Is the specific location chosen for this proposed
sewage treatment plant within the 100 year flood plain.
2. To what elevation above sea level would the waters
of the Schuylkill River be expected to rise at or near
to the specific location chos.en for this sewage treatment
plant in the event of the occurrence of a flood the
frequency of which is
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a.
b.
c.
d.

l year
5 years
25 years
l 00 years

Is the construction of a dike to an elevation of 148
3.
feet above sea level, which dike would completely encircle
this proposed sewage treatment plant, sufficient to
protect this plant from being completely flooded in the
event of the occurrence of a flood the frequency of which
is from l to l 00 years.
Upon receipt by this board of the answers to the questions set
forth above, this board will notify the parties as to whether we deem it
to be necessary to take further testimony in this matter: The board retains
jurisdiction over this matter to consider the answers which we have directed
the department to submit to us.
CONCURRING OPINION

By

JOSEPH L. COHEN, Member, August 23, 1974

The stance of the Department of Environmental Resources in this
case disturbs me. It would have been fairly simple for the department
at the hearing or prior thereto to have indicated to the appellant in this
case that it had taken into consideration forecasts as to flooding which
would exceed the 148 foot level and had made its decision with that in
mind. In light of the havoc brought by Hurricane Agnes, Beitman had
a legitimate fear in relation to the proposed sewage treatment facility.
However, the department did nothing to assuage Mr. Beitman's fear, but,
on the contrary, the department took a narrow legalistic position and did
not even have the departmental witnesses available at the time of hearing.
The department merely rested on the administrative law principle that it
is the appellant's burden to show that the department acted in an
unreasonable, arbitrary or capricious manner. While this may be a sound
principle of law, in some cases the department should not rely solely on
legal principles.
This is such a case. Appellant, a down stream landowner of the
proposed treatment facility, had a legitimate interest in ascertaining whetherthe department took the flood forecasting information into account in
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making its decision. Moreover, the department could immensely enhance
its public image by spreading upon the record whether it took this
information into consideration. Its reluctance to do so raises a question
in my mind as to the willingness of the department to allow its decision
making processes to be available for public scrutiny.
Governmental secrecy might be justified in terms of national
security or matters of that magnitude and sensitivity, but it is hardly
appropriate in a case such as this.
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ADJUDICATION
By ROBERT BROUGHTON, Chairman, August 20, 1974

This case is an appeal from the denial by the Department of
Environmental Resources (department) of an application, by Glasgow
Quarry, Inc., (Glasgow) for a permit under the Surface Mining Conservation
and Reclamation Act, Act of November 30, 1971, P.L.
, as amended
52 P.S. § 1396.1, et seq .. to operate a quarry, known as the McCoy Quarry,
in Upper Merion Township, Montgomery County, Pennsylvania. The
department denied the permit application by a letter dated September 19,
1973, on the ground that the blasting procedures proposed by Glasgow
11
do not adequately safeguard the health, safety and welfare of the citizens
of the Commonwealth. 111
FINDINGS OF FACT

1. On May 3, 1973, Glasgow Quarry, Inc., submitted an
application, no. 8073 SM2, for a permit to operate a quarry, historically
known as (and sometimes herein referred to as) the McCoy Quarry, located
east of the intersection of Church Road and Flint Hill Road in Upper Merion
1. Letter denying permit application, W. E. Guckert to Mr. Jack Rath, September 19, 1973.
Tiris might more accurately, in light of the contentions of the department during the hearing, have
been phrased that the department believed that Glasgow's proposed blasting procedure would result
in the continuation of a public nuisance.
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Township, Montgomery County, Pennsylvania. Said application was for a
"permanent" permit. i.e. until the limestone-dolomite deposit being quarried
was exhausted. predicted to be about the year 2000.
....,
Both prior to the submission of said application. and
afterwards, there were extensive discussions between personnel and
consultants associated with Glasgow and associated with the department,
relative to blasting procedures used at the McCoy Quarry. Large numbers
of citizen complaints (communicated for the most part to the department,
and not to Glasgow) had convinced the department that there was a
problem.
3. The complaining citizens live in an area to the north, west,
and. south of the McCoy Quarry, generally within about one-half mile of
the quarry. To the north is the community of Swedesburg and the Borough
of Bridgeport, to the south is the community of Swedeland, and to the
west an unnamed neighborhood along Church Road and Flint Hill Road.
The Pennsylvania Turnpike and the Trenton Cut-off of the Penn-Central
Railroad
run east and
west between the quarry and the
Swedeland-Bridgeport area. Southeast of the quarry is the Matsunk Sewage
Treatment Plant, serving Upper Merion Township, and further away. the
Alan Wood Steel Company plant.
4. On May 14, 1973, the department directed a letter to
Glasgow stating as follows:
As discussed during our meetings in Harrisburg on
April 13, 19?3, and at Glasgow on May 9,1973, the
Department of Environmental Resources will accept a
permit application from Glasgow Quarry, Inc. for surface
mining that contains, inter alia, descriptions of procedures
for its blasting operations as follows:

"1. Diameters of holes related to heights of face shall
be as follows:
a. 3 l/2 in. holes for 30 foot faces;
b. 3 1/2 in. holes for 40 foot faces;
c. 4 in. holes for 60 foot faces;
d. 5 in. holes for 80 foot faces.
"2. Stemming in all size holes shall be composed of wet
to moist sand or a mixture of damp clay and sand.
The minimum amount of stemming material per inch
of hole shall measure 2.6 feet stemming material per
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inch of hole diameter. In case of wet holes, grade
1-B limestone stemming shall be used to get out of
water and then sand shall be used to height required.
"3. All holes shall be measured with a tape measure after
power is loaded before stemming is put in.
"4. The Quarry will not use instaneous or zero-delay
caps in multiple hole shooting.
"The Department is willing to review a permit
application containing alternative procedures if the
Department determines such procedures will have
equivalent effects."
5. After accepting all of the suggestions in said letter except
those relating to hole diameters, Glasgow responded, through its attorney,
on June 29, 1973, as follows:
"In accordance with our most recent conversation.
we do not propose to alter the present method of blasting
at the McCoy Quarry in Upper Merion Township. We
shall continue to use the DuPont systems and
Quarrymen's Supply Company as our experts in this
portion of our operation. In addition, we continue to
monitor our operation m accordance with past
performance.
"You have my authority to treat this letter as an
addendum to the application now pending before your
Department and if you have any questions, please do not
hesitate to call. "
6.
Subsequent meetings and communications between
representatives of Glasgow and the department tended to concentrate on
whether specific measures suggested by the department would or would
not help to reduce complaints. The department suggested several things,
including especially reduced hole diameters and multiple rows of holes.
Glasgow claimed (a) there was no real problem, since the seismographically
recorded vibrations from its blasting were so low, (b) smaller shots would
mean more frequent blasting, which would result in an increase in
complaints, and (c) the only variable that really affected vibrations in the
surrounding area was the pounds per delay of explosive used .
..
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7. Blasting is conducted at this quarry (and indeed almost
universally at the present time) with charges of explosive being loaded into
holes drilled vertically some distance from the rock face to be worked.
There may be one or two rows of holes. The distance from the rock
face to these rows is called the "burden "-it is this rock that is broken
by the blast. The distance between holes is called the "spacing." If the
holes are drilled below the floor of the quarry (often necessary in order
to get a clean, even break, level with the quarry floor) it is known as
"subdrilling." After explosives are loaded into each hole. material is placed
in the hole on top of the explosive material to keep the explosive energy
from blowing out the top of the hole; this material placed in the top of
each hole is known as "stemming."
The entire group of holes is not set off simultaneously. Instead
"millisecond delay caps" are used. These provide for a 25 (or more, up
to about 100) millisecond delay period between the explosion of each
charge. This practice does not significantly, if at all, reduce rock breaking
efficiency, but does significantly reduce "waste" vibrations to the
community (called "waste" because the energy of these vibrations is energy
that was not used in, and is left over from, breaking rock). "Maximum
pounds per delay" thus refers to the maximum amount of explosive that
is set off by any one millisecond delay cap.
A hole or holes may be "decked," that is, more than one layer
of explosives placed in it, each set off on a different millisecond delay
period, with some stemming material placed between the "decks."
Even if more than one charge is set off with simultaneous caps,
the timing on the caps is designed to be somewhat random with a variation
about plus or minus 8 milliseconds. This means that the likelihood of
exactly simultaneous firing is very small, which is desirable from the point
of view of reducing vibrations to the community.
8. The most important single factor that affects the waste
vibrations received by a community from blasting is the maximum pounds
of explosive per delay. Other factors that may significantly affect the degree
to which the community is affected by blasting include: (a) Total
explosives used; (b) Number of delays; (c) Number of holes: (d) Hole
diameters; (e) Amount of stemming; (f) Hole depth; (g) Decking; (h) Delay
patterns; (i) Subdrilling; U) Direction of face relative to affected
community(ies), height of face, specific geology and continuity of rock
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formations between blasting locations and affected community(ies); (k)
"Powder factor": (pounds of explosive per ton of rack broken by a
particular shot); (l) The pattern and amount of spacing; (m) Depth of
burden; (n) Weather: (o) Time of day; (p) Frequency of blasting. The
last two of these may relate primarily to the community's perception of
the blasting activities. The others relate primarily to the real effects of
blasting on citizens and structures in the vicinity of the blasting activity.
All experts, for all parties, agreed that blasting is an art, not a science,
and that one could not predict in advance on a theoretical basis with any
degree of certainty how a particular charge would affect blast 'ribrations
from a particular quarry. We so find.
9. There was disagreement as to how to determine those effects.
The department's experts felt that one should monitor community response
as well as seismographic measurements of ground vibrations. Glasgow's
experts felt that seismographic measurements of ground vibrations were the
only valid, "scientific" way of determining the effects of blasting on the
community. We hold, for reasons discussed in the discussion section of
this opinion, that community response (including both the responses of
citizens and buildings) is one valid-and even necessary-component of
information one must have in order to assess the effects of blasting on
the surrounding community. The problems with replicability, and with
the uncertainty principle, 2 while real, do not make the data on community
response less valid, or less "scientific" than seismographic measurements
of ground vibrations. They are complementary, not exclusive.
10. After considerable communication between the department
and Glasgow, regarding measures to reduce community effects of Glasgow's
blasting operations, Glasgow wrote a letter dated August 21, 1973, to the
department, · setting forth Glasgow's final position vis-a-vis blasting
procedures. In the interest of fully setting forth Glasgow's position, the
body of that letter is set forth herein in full:
I

"In accordance with the request of Mr. Robert Davis
and Mr. Robert Biggi at our meeting on August 15, 1973
we are forwarding to you the following information
2. 'This term refers to the problem that arises when one knows that the fact that one is
making observations of some variable affects the variable being observed, but one is uncertain how,
and how much. 'This sort of uncertainty is obviously very common in any observations of people.
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concerning the blasting procedures at our McCoy Quarry.
This is intended as a more detailed explanation of
Paragraph (3) in our letter of July 16, 1973 3 , and
therefore should be made an integral part of the above
referenced application.
"Since assuming ownership of the McCoy Quarry in
June of 1972 Glasgow Quarry, Inc. has devoted a great
deal of time, effort and money to the problem of citizens'
complaints concerning blasting. It should be clearly
understood, however, that to the best of our knowledge
neither Glasgow nor our predecessor has ever approached
the damage criteria as established by current law. In our
opinion, the situation here at McCoy can best be
understood by referring to Section 3.10 of United States
Department of the Interior Bureau of Mines Bulletin
No. 656 dated 1971 and entitled "Blasting Vibrations
and Their Effects on Structures". Particular reference
is made to page 28 of this publication.
"Following is a tabulation of some of the more
significant steps our company has taken with regard to
blasting procedures during our first fourteen months of
operation.

"1. Seismic data on all shots is recorded at three
separate locations.
Information developed from
these recordings is used not only to assure the public
and the Commonwealth that we are operating well
below any conceivable damage threshold, but also
to safely plan and execute ensuing blasting
operations.
"2. Maximum pounds per delay throughout the
quarry has been reduced from approximately 800
pounds to approximately 400 pounds. As a direct
result of our analysis of the above referenced seismic
data, we have reduced maximum pounds per delay
in certain areas to as low as 100 pounds. In other
areas we are blasting with 200, 250 and 300 pound
limits.
"3.
3.
1973.

The maximum blast hole diameter throughout

According to the testimony, this was a typographical error and should have read August 13,
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the quarry has been reduced from 6. 7 5 inches to
6.25 inches. In those areas where lower loadings
are used, 5 inch, 4 inch and 3 l /'2 inch holes are
drilled. Holes are decked regardless of diameter if
this is necessary to meet our own maximum pounds
per delay criteria.
"4. Peak particle velocities in the Swedesburg area
have been reduced considerably as a result of this
program.
The maximum velocity . recorded in
Swedesburg so far this year is 0.32 inches per
second. Since April 23. 1973 we have shot Ill
times and have not exceeded a peak particle velocity
of 0.10 inches per second in this area.
"5. Beginning in late April of this year, sound and
over-pressure have been recorded ~ Swedesburg for
all of our shots. Data indicates that air blast as
measured in pounds per square inch is infinitesimal.
Sound is being recorded over the full range,
including sub-audible as well as audible frequencies.
We are trying to correlate sound with blast locations,
pounds per delay, hole diameter, weather conditions.
citizens' complaints. etc. So far. no such correlation
is evident, and we are continuing our efforts in this
direction.
"6.
At the suggestion of Penn DER, and in
accordance with Bulletin 656, a minimum of
2.6 feet of top stemming per inch of hole diameter
has been used since our discussions here at the
quarry in March of this year.
"7.
At the suggestion of Penn DER, we have
stopped using instantaneous caps in conjunction
with multiple delay blasting.
"8. All faces developed by Glasgow Quarry, Inc.
since assuming ownership have been 40 feet or less
in height. Our present plans include reducing higher
faces left by our predecessor to 50 feet or less as
soon as practical.
"9. Faces formerly worked in a north or south
direction - and hence "looking at" the Swedesburg
and Swedeland residential areas - have been turned
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to an east-west orientation to further reduce noise
and· air blast in these complaint areas. Every effort
is being exercised to reduce shooting of north or
south faces to an absolute minimum.
11

10. At the request of Penn DER, blasting practices
in Western Pennsylvania were observed and studied
by Mr. Tom Ryan of Explo-Tech and the
undersigned in the company of Mr. L. V. Clark. On
April 30, 1973 an extensive series of experiments
involving the comparison of various blasting
techniques was conducted at McCoy Quarry in
conjunction with Penn DER. At that time detailed
procedures recommended by the Department were
carefully followed with regard to hole sizes, delay
patterns, pounds per delay, stemming, etc. Shots
using these procedures were compared with those
using our standard methods. Data was recorded and
analyzed by Vibra-Tech Engineers, Inc. of Hazleton,
Pa., L. Don Leet of Harvard University and A. B.
Andrews, Technical Specialist for DuPont.
No
significant difference between the two methods was
evident either in the data developed or in the
subjective human response.
11

11. In conjunction with the consultants named
above, we are continuing to search for correlation
between citizens' complaints and the many variables
inherent in any blasting operation in an effort to
clearly define the problem if indeed there is one.
Known complaints are carefully logged in the hope
that some pattern may become evident that will
enable us to further alleviate this situation. As of
this date, we have been. unable to find any
relationship between complaints and shot location,
hole size, pounds per delay, wind and weather
conditions, time of blasting, sound levels, explosive
velocity, rock structure, etc.
"We believe that the above rather verbose
explanation of our blasting procedures and research
techniques clearly reveals that we are second to none
on our concern for the public and its reaction to
our operations. We also feel that this letter complies
with the request of Mr. Davis and Mr. Biggi for a
more detailed explanation of Paragraph (3) of our

315.

316.

Glasgow Quarry, Inc.
letter dated July 16, 1973, and look forward to
speedy approval of the above referenced
application."

ll.
The department had earlier hired as a consultant. Dr. Robert
Koerner, Professor of Engineering, specializing in structural and foundation
engineering at Drexel University, in order to study the existence and extent
of any casual link between Glasgow's quarry blasting and the complaint
of damages to structures in the surrounding communities. Dr. Koerner
visited the area twice prior to the permit denial. On April 26. 1973, he
visited a number of buildings in the Swedesburg and southern Bridgeport
area north of the quarry, and in the Church Road-Flint Road area west
of the quarry. On September 16, 1973, again at the request of the
department, Dr. Koerner visited the same structures, and also visited
additional structures in eastern Bridgeport to the northeast of the quarry,
and in the Swedeland area, to the south of the quarry. Comparing his
first visit with his second, Dr. Koerner noted a very high rate of
mobilization of cracks, and a large increase ir: the number of cracks visible
on his second visit. The increase in dimensions and number of cracks was
in his experience abnormaL and attributable only to some outside
force-other than defects in construction, settling of foundations. and other
more normal causes of structural cracking. There being no other possible
cause for the large and abnormal rate of cracking in structures of so many
different ages, during the period April through September, 1973,
Dr. Koerner concluded that the structural damage was caused by vibrations
from quarry blasting.
12.
In addition to the high rate of structural damage between
April and September, 1973, Dr. Koerner based his conclusion that quarry
blasting caused structural damage in the vicinity of the quarry in part on
the nature of some types of damage. Two may be mentioned specifically:
(a) A garage. in eastern Bridgeport, owned by Stanley Mateja. showed
horizontal movement just above the second story windows and a somewhat
greater [about one (1) inch] horizontal displacement of a corbelled brick
decorative facing above the second story itself. While the secgnd story
and the corbelled facing were emplaced later than the first story, were not
tied to the rest of the structure, and undoubtedly the cracks occurred at
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weak points, a horizontal movement of the magnitude observed would not
occur simply due to settling or structural weakness. In addition Mr. Mateja
testified that the additions were made in the 1930's and 1940's but the
cracking occurred after the fall of 1972. 4 Some substantial outside force
would be necessary.
(b) In the Swede land area, three neighboring
structures, in a row, showed a crack running through all three, top to
bottom, across all parts of the buildings almost as though it were a single
crack. Again, it is not reasonable to suppose that this sort of consonance
could be caused by structural defects or settling. An outside force is the
only plausible cause.
We find, in agreement with Dr. Koerner, that there is no
13.
outside force in the vicinity of Glasgow's McCoy Quarry operation capable
of producing the high rate and incidence of damage observed by
Dr. Koerner other than quarry blasting at the McCoy Quarry.
14.
In
January
1974, Dr. Koerner returned (with a
photographer) to visit all the structures visited earlier and, in addition,
visited the Matsunk Sewage Treatment Plant, operated by Upper Merion
Township, located to the southeast of the quarry. This is one of the
structures near which Glasgow records the seismographic results of every
shot. Dr. Koerner compared the cracking observed at his January 1974,
visit with that he characterized as a thorough pre-blast type survey,
conducted by Remo Molino, of Vibra-Tech Engineers, in January of 1973.
Dr. Koerner found many new cracks, evidencing in his opinion a much
higher than normal rate of cracking for a building of this kind. The building
is of masonry construction with a poured concrete foundation. Merely
comparing these two dates might not rule out completely causation due
to the earthquake that occurred in the Philadelphia area in about February
1973, except for the testimony of Paul Kelly, superintendent of the plant
since it was built seven years before. Mr. Kelly testified that he first began
to feel that what he thought was the blasting from the quarry was "getting
bad" in June of 1973. He kept records from July 25. 1973, through
January 4, 1974, and these show very good (though not 100%) correlation
with Glasgow's blast reports, leading to the conclusion that, what he thought
were quarry blasts, really were. He also started to notice new cracks
4. Mr. Mateja first noticed the cracking in the early summer of 1973, after having painted
the house in the fall of 1972. This docs not absolutely exclude causation by an earthquake that
struck the Philadelphia area in about fo'cbruary 1973. However, testimony of a number of witnesses
indicated that the earthquake did not appear to have caused significant damage.
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appearing in both the masonry walls and in the foundation in September
of 1973, which tend to eliminate the earthquake.
On September 19, 1973, after orally conferring with
15.
Dr. Koerner, the department denied Glasgow's permit application of May 3,
1973.
16.
An appeal was received by this board on September 28,
1973, together with a petition for supersedeas. After a conference telephone
call, and with the agreement of all parties, a supersedeas order was issued
requiring an interim permit to be granted on condition that the blasting
procedures be changed pending the hearing and decision by the board.
Hearing dates were set for November 14 and 15, 1973. When it proved
impossible to complete the hearing in two days, the supersedeas was
modified by oral agreement, but the modifications, while appearing in the
record, were never formalized in writing. The "modified supersedeas" has
continued to the issuance of this adjudication, however.
17.
Although required by law to monitor only shots where the
scaled distance (scaled distance equals the distance to the nearest structure
divided by the square root of the maximum pounds per delay) is 50 or
less, Glasgow, has in fact been monitoring, with three seismographs, all shots.
This means that it has a complete record of the seismographic results of
every shot, at three locations: (a) At the residence of James Zugay, on
the comer of Church Road and Flint Hill Road; (b) Near the Matsunk
Sewage Treatment :Plant; (c) At the south end of Madison Avenue, in
Swedesburg.
18. These blast reports show, generally, peak particle velocities
below 0.3 inches per second, with a few in the range of 0.5 inches per
second, and occasional readings-mostly at the Zugay residence-as high as
0.8 - 1.
19.
Bulletin 656 of the Bureau of Mines, United States
Department of the Interior, "Blasting Vibrations and their Effects on
Structures" (1971 ), admitted into the record as Exhibit A-15) discusses
a number of experiments on the effects of vibrations of varying intensities
on structures. The authors of Bulletin 656 conclude that if peak particle
velocity from a blast is kept below 2.0 inches per second at a structure,
then the probability of that structure being damaged is negligible. According
to Bulletin 656, 2.0 inches per second is a figure with a considerable margin
of safety. Glasgow and its expert consultants accept this conclusion.
Glasgow attempts to keep peak particle velocities at neighboring structures
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below 1.0 inches per second, with an almost (but not quite) 100% rate
of success.
20.
Dr. Anthony J. Petro, President of Vibra-Tech Engineers,
Inc., an expert in seismograph .technology and the nature and effects of
vibrations from blasting, testified that, at the generally low levels of peak
particle velocities from quarry blasting by Glasgow, it would be impossible
for such blasting to have caused the extensive structural damage complained
of in the vicinity of the McCoy Quarry. He based this conclusion on his
own experience and on Bulletin 656. For reasons that will be elaborated
in the discussion, we find that it would not be impossible for quarry blasting
by Glasgow at the McCoy Quarry to have caused such structural damage.
21.
John Krisovensky testified that when he returned home on
June l, 1973, he was greeted by his children who said "Daddy, they blasted
again. The steps dropped." The timing of this blast correlated with Shot
No. 291 at the quarry. Recorded peak particle velocities at the Swedesburg
seismograph station, at the foot of Madison Avenue, were 0.10 inches per
second for this shot.
,.,,.,
Joseph Mingo testified to an occasion on May 23, 1973,
when he was talking on the telephone at his home-office when a blast
occurred that was subjectively disturbing, and a piece of plaster fell off
the ceiling onto his desk. This event correlates with Shot No. 282 at the
quarry. Recorded peak particle velocities at the Swedesburg seismograph
station were less than 0.10 inches per second, although peak particle velocity
at the sewage treatment plant on the south side of the quarry and much
closer to the shot location was 0.80 inches per second (for longitudinal
wave motion, motion along a radius from the shot location).
23.
On October 17, 1973, Joseph Mingo heard a slate fall off
the rear roof of his house at about 5: 17 p.m., just after he heard a quarry
blast. This correlates with Shot No. 73, at the quarry. Recorded peak
particle velocities at the Swedesburg seismograph station were below
0.05 inches per second.
24.
Mrs. Leona R. Cottone testified that, on either April 1 l th
or 13th, 1973, at between 4:00 and 5:00 p.m., a blast shook the house,
and two cellar windows "popped right out of the wall and broke."
(Tr. 1734). This would correlate with either Shot No. 235 or Shot
No. 237 at the quarry. Shot No. 237 produced a peak particle velocity
of 0.40 inches per second (verticle component) at the Swedesburg
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seismograph station. Shot No. 235 produced a peak particle velocity of
0.07 inches per second at the same station.
25.
On February 1, 1973, at the Upper Merion Township
Municipal Building, State Representative Richard A. McClatchey, Jr.. of
Pennsylvania's 149th Legislative District, attended a meeting at the request
of citizens of the vicinity of the quarry. He described the crowd as "large
an d angry. "
He agreed to receive complaints about the quarry blasting by
phone, but testified that, due to the volume of calls, he thereafter made
out forms on which citizens could record the date. time. and any special
comments about any blasts they thought were significant. These were
referred to at the hearings as "McClatchey reports," and a number of them
were introduced into the record. A comparison of these with Glasgow's
blast reports reveals approximately 11% of the entries that cannot be
reasonably correlated with particular blasts. Overall. the correlation is good
enough that it is possible to say that, ordinarily, if the citizens think a
blast has occurred at the McCoy Quarry, one has. We so find.
26.
Given this finding, we find that significance must be attached
to particular allegations of events occurring when "blasts went off." even
where the event was not tied down by date and hour to the extent that
it could be equated to a specific blast report.
27.
Relative to the disturbance to the peace and quiet of the
communities surrounding the quarry, the weight of the testimony was that
the intensity and emotionality of citizens' disturbance is related to their
belief that the quarry blasting is causing structural damage. There were,
it is true, a few people for whom the noise and feel of the vibrations from
blasting was quite disturbing. Most, however, accompanied their description
of what a blast feels like with a description of damage they believed was
being caused to their residences, and with an expression of fear that further
damage would occur. Apart from this fear, we conclude that the vibrations
and noise from quarry blasting at McCoy Quarry would not be so unbearable
as to be an undue interference with enjoyment of life or property of the
average citizen of the area.
28.
Apart from the few examples given, we do not make any
finding with respect to other specific structures. We do find generally,
however, that quarry blasting by Glasgow at the McCoy Quarry has caused
extensive property damage in the vicinity of that quarry, and that a high
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percentage of the damage which the residents of the communities in the
vicinity of the quarry believe has been caused by quarry blasting at the
McCoy Quarry has been so caused. We make no finding relative to any
continuing causal relationship after or even as of the date of the last hearing,
given the changes in the blasting procedures used by Glasgow since
November, 1973.
29.
It is possible to conduct this quarry operation without
causing damage of any kind to structures in the vicinity of the quarry.
DISCUSSION
I.

AUTHORITY FOR DENIAL

The department denied Glasgow's permit application on the
ground that the blasting procedures proposed to be used by Glasgow in
its quarrying operation would be a public nuisance.
While some question was raised at the hearing relative to the
sufficiency of the statement of reasons for the denial, sent to Glasgow on
September 19, 1973. we are convinced that, taking the letter of denial
sent on that date in the context of the other extensive oral and written
communications between Glasgow and the department over the course of
approximately six months. Glasgow understood why its permit application
was being denied. Some of Glasgow's protestation on this issue appeared
to be one of several formats for expressing two basic legal arguments:
(1) The department cannot deny a permit on the grounds that
a public nuisance would be created, but must tie the denial to violation
of specific quantitative standards contained in statutes or regulations.
(2) Since, with respect to blasting, there is a specific quantitative standard
set by statute, then (a fortiori) the department cannot deny a permit on
public nuisance grounds where that statutory standard is being met.
To take the second argument first, § 3(b) of the Blasting Code.
Act of July 10, 1975, P.L. 685, as amended 73 P.S. ~ 166(b). provides
in relevant part as follows:
"(b) In all blasting operations, except as hereinafter
otherwise provided, the maximum peak particle velocity
of any one of three mutually perpendicular components
of the ground motion in the vertical and horizontal
directions shall not exceed 2 inches per second at the
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immediate location of any dwelling house, public
building, schooL church, commercial or institutional
building."
Some question was raised whether the Blasting Code applies to quarry
operations at all. We do not decide that question. We are satisfied that,
even if it does apply, that fact would not preclude .a finding that, under
particular circumstances, blasting operations producing peak particle
velocities of less than two inches per second at the nearest structure might
constitute a public nuisance.
It is undoubtedly true that the legislature could, in adjusting the
rights of various classes of people, expressly permit some activity that would
otherwise be a public nuisance, just as it may declare to be a public nuisance
some activity that would not otherwise be so regarded. 5 See W. Prosser,
Law of Torts 606-607 (4d ed., 1971 ). The mere fact that it has legislated
a maximum limitation on blasting vibrations escaping to the community
does not exempt users of explosives from untoward consequences of lower
levels of vibration, any more than legislatively mandated 55 miles per hour
speed limits exempt drivers from liability for having caused injuries to others
while they are driving at 40, 25 or even 10 miles per hour.
We think the Blasting Code limitation of two inches per second
peak particle velocity is, like motor vehicle speed limits, intended to set
a presumptive maximum, the exceeding of which would constitute a crime
and a basis for a fmding of nuisance per se, and perhaps, presumptive
causation. We do not think it was intended to license peak particle velocities
of less than two inches per second regardless of the consequences.
Relative to first argument, we are convinced that the department
does have the legal authority to deny a surface mining permit on the grounds
that an aspect of the operation of that surface mine will create a public
nuisance. Section 3 of the Surface Mining Conservation & Reclamation
Act, supra, as amended, 52 P.S. § § 1396.4, provides in relevant part as
follows:
"(b) Upon receipt of an application, the department·
5. In both instances, of course, there may be constitutional limitations of due process,
and taking clause and the equal protection clause.
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shall review the same and shall make such further
inquiries, inspections or examinations as may be necessary
or desirable f9r a proper evaluation thereof. Should the
secretary object to any part of the proposal, he shall
promptly notify the operator by registered mail of his
objections, setting forth his reasons therefor, and shall
afford the operators a reasonable opportunity to make
such amendments or take such other actions as may be
required to remove the objections."
Since the standards the secretary is to apply in denying a permit are set
forth in this section in general terms only, we must look to the purposes
of the act to determine the limitations on the secretary's action. Water
and Power Resources Board v. Green Springs Company, Inc., 394 Pa. 1,
145 A.2d 178(1958); In re Issuance of Restaurant Liquor License to Tate,
196 Pa Super. 193, 173 A.2d 657(1961 ).
Reading the Surface Mining Conservation and Reclamation Act,
supra, as a whole it appears that the primary purpose of the act is to prevent,
and/or repair, permanent damage to the earth's surface from surface mining
activities. It is in that sense a land conservation measure. It is not solely
that, however. It also contains provisions designed to protect the waters
of the Commonwealth 6 and, in §4, 52 P.S. §1396.4b (a) and (b), to
protect the health and safety of the citizens of the Commonwealth
generally:
"(a) Except as otherwise provided hereunder, all
surface mining operations coming within the provisions
of this act shall be under the exclusive jurisdiction of
the department and shall be conducted in compliance
with such reasonable rules and regulations as may be
deemed necessary by the secretary for the health and
safety of those persons engaged in the work and for the
protection of the general public. Separate rules and
regulations shall be promulgated for each mineral. The
secretary through the mine conservation inspectors shall
have the authority and power to enforce the provisions
of this act and the rules and regulations promulgated
thereunder by him. In addition, should the secretary
6. 'Tilis is obviously closely related to the land conservation objective of the act, since anything
done to land will ordinarily affect adjacent and downhill waters.
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determine that a condition caused by or related to surface
mining constitutes a hazard to public health or safety,
he shall take such measures to abate and remove the same
as are provided by section 1917-A of the act of April 9,
1929 (P.L. 1 77), known as ".The Administrative Code of
191 9," ~md as otherwise provided by law for the
abatement of nuisances. For the purposes of this section,
any condition which creates a risk of fire, landslide,
subsidence, cave-in or other unsafe, dangerous or
hazardous condition, including but not limited to any
unguarded or unfenced open pit area, highwall, water
pool spoil bank :.md culm bank. abandoned structure,
equipment. machinery. tools or other property used in
or resulting from surface mining operations or other
serious hazards to public health or safety, is hereby
declared to be a nuisance within the meaning of section
1917-a of "The Administrative Code of 1929."
(b) The use of explosives for the purpose of blasting
in connnection with surface mining shall be done in
accordance with regulations promulgated by and under
the supervision of the secretary."

Furthermore, in its stakment of purpose it provides as follows,
52 P.S. § 1396.1:
"This act shall be deemed to be an exercise of the
police powers of the Commonwealth for the general
welfare of the people of the Commonwealth, by providing
for the conservation and improvement of areas of land
affected in the mining of bituminous coal by the open
pit or stripping method. to aid thereby in the protection
of birds and wild life, to enhance the value of such land
for taxation, to decrease soil erosion, to aid in the
prevention of the pollution of rivers and streams, to
prevent combustion of unmined coal, and generally to
improve the use and enjoyment of said lands."
It would seem a surprising result to hold that. in a c:1se where
the department believes that operations pursuant to a particular permit
would result in a public nuisance, the department must issue the permit
and then (simultaneously) proceed to issue an order to abate the nuisance.
We do not think that the basic authority of the department in this regard
changes simply because the regulations issued pursuant to § 4(b ), quoter
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above, do not explicitly cover the situation involved in a particular case.
We hold that it may refuse to issue the permit, giving as a reason
therefore that some specified aspect of the operation would result in a
public nuisance.
We take note of Glasgow's contention that, to be constitutionally
valid, any requirements placed on Glasgow's operations must be identical
to the requirements placed on all other quarry operators in the state.
Unfortunately for this contention, it is the nature of public nuisance law
that what is a nuisance in one situation may not be a nuisance in another.
Public nuisance law is not thereby unconstitutional. Commonwealth l'.
Barnes & Tucker Co .. 455 Pa. 392 A.2d (1974). If the object is to protect
the health, safety, and welfare of the citizens of the Commonwealth, then
there is no reason why vibrations should be held to the same level in rural,
isolated areas as in cities. Indeed, even the "specific standards" of the
Blasting Code, quoted supra, apply only at the nearest structure, and may
to that extent be different for different quarry operators. We do not agree
that any standard must be identical as applied to every quarry operator
in the state to be constitutionally valid.
Glasgow also raises the question whether "not creating a public
nuisance" is sufficiently definite to provide a standard to which they may
be required to comply. This is essentially a "void for vagueness" argument.
The issue has been litigated in connection with the statutory definition
of "air pollution" in § 3(5) of the Air Pollution Control Act, Act of
January 8, 1960, P.L. 2119, as amended, 3 5 P.S. § § 4003(5) et seq .. which
is essentially a public nuisance definition. In Air Pollution Commission v.
Coated Materials, Inc., 92 Dauph. 274 (No. 778 C.D. 1969), and in
Commonwealth v. Rushton Mining Co., Centre Co. (Centre Co. Ct. C.P.,
No. 133 -1973, issued December 11, 1973), that definition has been upheld
as not overly vague. Indeed, while a public nuisance standard may not
be precise in the way that a peak particle velocity limit is precise, it is
surely too late in history to successfully claim that the concept of public
nuisance is unconstitutionally vague.
While holding that a permit may be denied on public nuisance
grounds, we would add that, where the ordinary and usual requirements
of a permit application are satisfied, but the department believes that a
public nuisance would be created due to some other aspect of the operation
for which the permit is applied, then the normal rule that the burden of
proof falls on the applicant in a permit denial case does not apply. In
• .
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a case such as this, the burden of proof is on the department (as it would
be in the case of an abatement order under §4 of the Surface Mining
Conservation and Reclamation Act, quoted supra) to prove the existence
of a public nuisance. 7
II.

NUISANCE

Given that the department has the authority to deny a permit
to operate a surface mine on the grounds that the operation of that mine,
as proposed by the applicant, would constitute a public nuisance, we must
decide whether the evidence in this case supports the department's
conclusion.
We start with the observation that for the department to deny
a permit on the ground that the operation would be a nuisance, it must
be showh to be a public nuisance. The distinction is an important one.
See, e.g., Pennsylvania R. R. v. Sagamore Coal Co., 281 Pa. 233, 126 A.
386(1924); Commonwealth v. Barnes & Tucker Company, 455 Pa. 392,
, A.2d, ( 1974) (pp. ·19 - 24 of slip opinion) In both public nuisance
and private nuisance cases what is involved is action that unreasonably
interferes with the rights of others: but in public nuisance cases the rights
interfered with are the rights of the public, as distinguished from the rights
of one or a few individuals. As stated by William Prosser, Law of Torts
583 -586 (4th ed., 1971) (footnotes omitted):
"No better definition of a public nuisance has been
suggested than that of an act or omission "which
obstructs or causes inconvenience or damage to the public
in the exercise of rights common to all Her Majesty's
subjects." The term comprehends a miscellaneous and
diversified group of minor criminal offenses, based on
some interference with the interests of the community,
or the comfort or convenience of the general public. It
includes interferences with public health, as in the case
of a hogpen, the keeping of diseased animals, or a malarial
pond; with the public safety, as in the case of the storage
of explosives, the shooting of fireworks in the streets,
7. Tiris conclusion is also based in part on our observation that it would be difficult, if
not impossible, to prove that a public nuisance would not exist in the future due to operation
of a particular facility in a particular way. The holding is obviated somewhat in this case by the
fact that the department acceded to the assumption of the burden of proof.
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harboring a vicious dog, or the practice of medicine by
one not qualified; with public morals, as in the case of
houses of prostitution, illegal liquor establishments.
gambling houses, indecent fights, or public profanity;
with the public peace. as by loud and disturbing noises.
or an opera performance which threatens to cause a riot;
with the public comfort, as in the case of bad odors,
smoke, dust and vibration; with public convenience, as
by obstructing a highway or a navigable stream or creating
a condition which makes travel unsafe or highly
disagreeable, or the collection of an inconvenient crowd;
and in addition. such unclassififed otTenses as
eavesdropping on a jury, or being a common scold.
"To be considered public, the nuisance must affect
an interest common to the general public, rather than
peculiar to one individual, or several. Thus the pollution
of a stream which merely inconveniences a number of
riparian owners is a private nuisance only, but it may
become a public one if it kills the fish. It is not necessary,
however, that the entire community be affected, so long
as the nuisance will interfere with those who come in
contact with it in the exercise of a public right. The
most obvious illustration. of course, is the obstruction
of a public highway, which inconveniences only those
who are travelling upon it. It is, futhermore, rather
obvious that any condition or activity which substantially
interferes with the private interests of any considerable
number of individuals in a community is very likely to
interfere also with some public right, such as the
comfortable use of the highway; and for this reason the
question of the number of persons affected has seldom
•
II
ansen.
Here, the public alleged to be affected by Glasgow's historical
(and current) methods of blasting is all the residents of the communities
of Swedeland, Swedesburg, the southern portion of Bridgeport. and the
vicinity of Church Road-the communities surrounding the quarry. The
"unreasonable interference" consists of (a) property damage alleged to be
caused by Glasgow's blasting, and (b) the noise a~d vibration of the blasting
as it affects the peace and quiet of the communities in question. We are
satisfied that we are dealing with an issue of public, not private, nuisance
in this case .
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While it is important to distinguish public from private nuisance,
it is also important not to overdraw the distinction. Both public and private
nuisances involve an action by someone which is unreasonable in light of
the. rights of others. In both areas, a balancing is required 8 whether the
actor's conduct is or is not reasonable relative to the claimed interference
with the rights of the public. Or, in the terms of the Restatemenr of
Torts § 826 0 939), whether a nuisance exists or not, depends on whether
the utility of the actor's conduct is or is not outweighed by the gravity
of the harm. See also Prosser, Law of Torts, Ch. 15 (4th ed. 1971; J. L.
Cohen and L. Sharon. "Noise and the Law: A Survey," 11 Duq. L. Rev.
133 ( 1972). It does appear, however. that the courts will more readily
hold particular conduct to be unreasonable where the rights of the public
are involved than where the property rights of one or a few individuals
are involved. Compare Pennsylvania Coal Co. v. Sanderson, 113 Pa. 126,
6 AI. 453(1886), 9 with Pennsylvania R.R. v. Sagamore Coal Co., supra.
In a private nuisance case, the rights interfered with must be
property rights, whereas with public nuisances the right must simply be
one common to the public. See Prosser, Law of Torts, 583 - 586 (4th
ed., 1071 ), quoted supra. That is not a significant distinction here. where
allegations of public impact relate primarily to property, and its use and
enjoyment. What may be relevant is that, in any private nuisance case
where an injunction is sought, once it is determined that a nuisance exists,
it is necessary to go further, to determine whether, in balancing all the
effects of the injunction, the harm to the defendant (and the public) from
granting an injunction would outweigh the benefit to the plaintiff (and
the public) therefrom. If this process of "balancing the equities" results
in a conclusion that no injunction should be granted, then plaintiff will
be left to his remedy in damages. Elliot Nursery Company v. Duquesne
Light Company, 281 Pa. 166, 1:26 A.345 (1924 ); Alexander v. Wilkes-Barre
Anthracite Coal.Company, 245 Pa . .28, 91 A.213 (1914). The equities
are not so balanced in a public nuisance case-although there is still an
. 8. In cases involving statutorily declared nuisances, this balancing may be performed
differently or not at all. See e.g. Bortz Coal Co. v. Commonwealth, 2 Pa. Commonwealth Ct.
441 (1971); Bortz Coal Co. v. Commonwealth, 7 Pa. Commonwealth Ct. 362 (1973); Commonwealth v. Barnes & Tucker Company, supra.
9. This case has been virtually overruled recently in Barnes and Tucker Co. v. Commonwealth.
supra, (p. 20 of slip opinion). Tilat does not make its citation for comparative purposes in the
textual context inappropriate, however.
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initial balancing involved in deciding whether there is a nuisance at all.
Pennsylvania R.R. v. Sagamore Coal Co .. supra: W. Prosser, Law of Torts,
Ch. 15 (4th ed. 1971); J. L. Cohen and L. Sharon, "Noise and the Law:
A Survey," 11 Duq. L. Rev. 133 (1972):
In Waschak v. 1Vloffat, 379 Pa. 441, 448, 109 A.2d 310, (1954);
Pennsylvania adopted the Restatement Rule as to what constitutes a
nuisance:
"Section 822. GENERAL RULE.
"The actor is liable in an action for damages for
a non-trespassory invasion of another's interest in the
private use and enjoyment of land if,
"(a) the other has property rights and privileges
in respect to the use or enjoyment interfered with; and
"(b) the invasion is substantial; and
"(c) the actor's conduct is a legal cause of the
invasion; and
"(d)
the invasion is either (i) intentional and
unreasonable; or (ii) unintentional and otherwise
actionable under the mles governing liability for
neg!igen t, reckless or ultrahazardous conduct."
While Waschak was a private nuisance case, we believe that the
definition and principles set forth in the Restatement can be applied in
a public nuisance context as well 1 0 -taking due consideration that, in
balancing the utility of Glasgow's conduct against the gravity of the harm.
the gravity of any harm to the public, or an entire community, is weighed
more heavily than is a similar harm to one or a few individuals.
Before getting into an analysis of the facts, as these principles
apply to them, two contentions of the department must be disposed of:
I.
The department contends that this situation is one of
"absolute nuisance," citing Federoff 1'. Harrison Construction Co.. 362
Pa. 181, 66 A.2d 817 (1949). The Federoff case is certainly relev:l!1t as
showing that Pennsylvania recognizes that damages may be recovered-and

10. We note that no public nuisance case was cited in either brief. Our own research reveals
no public nuisance cases relating to blasting in Pennsylvania. We will nevertheless attempt to apply
principles of nuisance law, using many private nuisance cases of necessity by analogy, to this public
nuisance case.
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are legally cognizable-for injury from concussion and vibration from
blasting; it is not necessary that rocks or debris be physically cast onto
someone's property for a nuisance to exist. On the other hand, we read
Wasclzak as abandoning the concept of absolute nuisance in Pennsylvania.
and substituting the Restatement Rule. Furthermore, in this case. the
principal contentions relate to (1) whether in fact the harm complained
of was caused by the blasting by Glasgow, and (2) whether the utility of
Glasgow's conduct outweighed the gravity of that harin, assuming causation.
Neither of these issues would be eliminated from the case even if we adopted
the position that blasting, as an ultrahazardous activity, constituted an
absolute nuisance. See Prosser, Law of Torts 582 - 583 (4th ed., 1971 ).
We conclude that we should deal with this case, not in the context
of the ·concept of absolute nuisance, but in the context of more general
principles of nuisance, as set forth in the references cited above .
..,
The department argues that this should be treated as a case
of nuisance per se. A common law, as distinguished from statutory, nuisance
per se was defined in Penns_vlvania Co. F. Sun Co., 290 Pa. 404, 410-411,
138 A.2d 909, ( 1975), as follows:
"The law has determined that some businesses are,
under certain conditions, nuisances per se. A nuisance
per se, as relating to private persons, is an act or use
of property of a continuing nature offensive to and legally
injurious to health and property, or both. A given
condition may be, at all times and places, a nuisance per
se.
As related to business, its inherent qualities or
elements must be such that it must reasonably follow,
in a particular locality or surrounding that there will be
an injury to property or a discomfort to the individual,
with a resulting injury to property. The difference
between a business, which, no matter how it is conducted,
is a nuisance per se as to certain location and surrounding,
and a business which is being so conducted as to become
a nuisance, lies in the proof, not in the remedy. In the
former, the right to relief is established by averment and
proof of the mere act; in the other, proof of the act
and its consequences is necessary: Dennis v. Eckhardt,
2 Grant 390. A given business is in itself a nuisance
pet se when it is generally known to be injurious to health
and to cause legal damage to property in certain localities
and surroundings, regardless of how it may be carried
on. 'The common experience of mankind, of which the
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courts take judicial notice, has found, in certain localities
and surroundings, certriin to property, no matter how
carefully conducted.' Such pursuits are, in given places,
nuisances per se. The following circumstances attending
a business or property that give rise to a nuisance per
se are, offensive or noxious odors or smells, undue noise
of crowds,
music, motors, gambling, improper
construction of buildings, and the like that are injurious
to morals, life, health and property. As illustrating a
business that is perfectly lawful, becoming unlawful and
a nuisance per se as in a certain locality, reference is made
to those cases where it has been judicially determined
that the business was unlawful near dwellings or in built
up sections.
"In Evans v. Fertilizing Co., supra, the manufacture
of bone fertilizer near the home of a fanner was held
to be a nuisance per se because noxious odors and
offensive smells were inseparable from the manufacture.
This circumstance was a fixed fact. the knowledge of it
was common to everybody,the court could take judicial
notice of it. The same was true of the use of property
in a city as a livery stable (Houghton v. Kendrick, 285
Pa. 223) and a stockyard (Eckels v. Weibley, 232 Pa. 54 7)
in a residential section; a public garage which is
inseparable from the noise of pounding metals, noxious
odors, racing motors, and other affecting causes)
Phillips v. Donaldson, 269 Pa. 244; Hibberd v. Edwards,
235 Pa. 454; Prendergast v. Walls, '257 Pa. 547), a saw
mill in the same character of district (Kroeker v.
Westmoreland Planing Mill Co., :274 Pa. 143), an
amusement park near dwellings, with its unfailing
accompaniment of crowds, music and noise until late at
night, and other detractions (Edmunds v. Duff, 280 Pa.
355), as a powder mill (Wier's App., supra). All of these
uses were held to possess inherent q uali ti tes which, as
to a given locality, have been condemned by the courts
as nuisances per se. In other words, though the business
be lawful, as, for instance, a powder mill in an outlying
district (Dilworth's App., 91 Pa. '247), it becomes
unlawful because of location and surroundings."
In this case it is not alleged by anyone, nor has it even been
attempted to be proved, that Glasgow cannot operate in this locality at
all without being or becoming a public nuisance. The department's

332.

Glasgow Quarry, Inc.

allegations and proof went solely to their contention that the particular
manner of operation constituted a public nuisance. The intervenor's
contentions also went to the manner of operation.
In view of the testimony of a number of witnesses for the
department that the quarry could be operated without being a public
nuisance, we do not see that we could find this quarry is a nuisance per se
in this neighborhood. Indeed, if anything, the "common experience of
mankind" tends to show that it is possible to conduct blasting operations,
even in a residential area, without it necessarily constituting a nuisance.
provided that the blasting procedures used are appropriate to the area where
the blasting is taking place.
We conclude that we are not concerned with a nuisance per se
in this case.
III.

THE FACTS

The fundamental issue of fact is whether Glasgow has caused any
of the harm alleged. The two types of harm alleged to be caused by Glasgow
are (1) property damage, and (2) unreasonable disturbance of residenti:ll
peace and quiet by the vibrations emanating from the quarry blasting. Of
these, that a large number of the citizens resident in the area are disturbed
by the vibrations emanating from the quarry blasting is undisputed. To
the extent that that disturbance could be characterized as unreasonable,
however, it is because many (perhaps most) of those citizens believe that
the quarry blasting is causing their houses to disintegrate. Were it not
for this belief, the quarry blasting would not disturb them as much-and
we think it would not rise to the level of being a nuisance.
If the quarry blasting, however, is in fact causing significant
property damage in the vicinity, then we think, based on the principles
enunciated above, that the "gravity of the harm" is such that a nuisance
would exist. 1 1
11. The factors we will consider in evaluating the gravity of the harm and the utility of
Glasgow's conduct are those set forth in the Restatement, 827-828, as follows:
§827. In determining the gravity of the harm from an intentional invasion of
another's interest in the use and enjoyment of land, the following factors are to be
considered:
a). the extent of the harm involved.
b). the character of the harm involved;
c). the social value which the law attaches to the type of use or enjoyment
invaded;
d). the suitability of the particular use of enjoyment invaded to the character
of the locality;
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It is clear from the record, as noted above, that a large number
of citizens believe that the quarry blasting is causing damage to their houses.
That belief does not prove that the belief is in accord with fact, however. 1 2

To test that issue we must look elsewhere.
Two principal theories were testitied to relative to the question
of causation:
(1) A theory espoused by Glasgow, and its experts, especially
Dr. Anthony Petro, of Vibra-Tech Engineers, Inc., based principally on
United States Bureau of Mines Bulletin 656, "Blasting Vibrations and their
Effects on Structures" (1971) (Exh. A-15). Various research studies
summarized in Bulletin 656 tend to show that at a peak particle velocity
of less than 2.0 inches per second damage to structures does not occur.
Since blasting by Glasgow produces peak particle velocities usually below
0.4- 0.5 inches per second, and essentially always below 1.0 inch per second,
Glasgow's experts contend that it is not possible that the observed damage
could have been caused by blasting at the quarry.
(2) A theory testified to by a consultant for the Jepartment.
Dr. Robert Koerner. Dr. Koerner observed a number of buildings in the
area on April 26, 1973, and again on September 16, 1973, and January
1974. At the two areas that were visited in April and September, he noted
an increase in severity of damage to the structures-length, width, and
number of cracks especially-that was in his opinion not natural or normal.
He also noted a similar pattern of recent damage to structures in an
approximately circular area around Glasgow Quarry. After an analysis that
to his satisfaction eliminated all other possible causes for the amount and
11.

(Continued.\

e). the burden on the person harmed of avoiding the harm.
§828. In determining the utility of conduct which causes :~n intentional
invasion of another's interest in the use and enjoyment of land. the following f:~ctors
are important.
a). social value which the law attaches to the primary purpose of the conduct;
b). suitability of the conduct to the character of the locality;
c). impracticality of preventing or avoiding the invasion.
We will discuss factors relating to the "utility of the conduct" of Glasgow, infra.
12. We allowed a number of citizens to attribute, on the record, cracks and other damage
to their houses to quarry blasting by Glasgow, over objection, on the understanding that such
statements would be taken only as expressions of belief. The citizens were not qualified as experts
and, except for a few instances where specific events occurred simultaneously with a quarry blast
(the times of which can be verified from shot reports), no connnection between the blasting :~nd
the damage could be testified to by them.
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rate of cracking shown, Dr. Koerner concluded that the observed damage
was caused by the quarry blasting.
There are weaknesses with both these theories. One weakness
with Dr. Koerner's theory is that he had no explicit control group-no group
of structures anywhere other than the circle around this quarry was
specifically examined in connection with the case. A second was that
Dr. Koerner took no notes when he visited the area. In saying that there
was a large increase in the dimensions and num!Jer of cracks he saw in
his September 1973, visit as compared with his April 1973, visit, he was
. depending solely on his unrecorded memory of what the buildings, walls,
and cracks looked like five months earlier.
. Against this second weakness must be placed the fact that the
only cracks testified to with much specificity by Dr. Koerner were major
breaks such as the vertical one inside the east wall of the Saints Peter and
Paul Church School or around the porch at the Mount Carmel Rectory.
In most cases, his testimony was that the general quantity and size of the
cracks had increased in a greater than normal fashion. Buildings that showed
some cracking in April showed unexpectedly more in September. Buildings
that showed no, or insignificant. foundation cracking in April. showed
significant foundation cracking in September. Given this character of his
testimony, we are inclined to accept the comparisions Dr. Koerner made
as valid observations.
The fact that there was an abnormal rate of cracking in many
structures between April and September 1973, does not, of course, prove
that quarry blasting by Glasgow caused it. The heart of the analysis of
the casual connection is Dr. Koerner's elimination of other possible causes,
and Dr. Petro's elimination (based on other arguments) of quarry blasting
as a possible cause.
Dr. Koerner eliminated other causes based on comparison with
an implicit control group of structures he has viewed and seen in the past.
He testified that, in his experience, cracks from temperature variations,
freezing and thawing, and humidity variation, would not be expected, at
least at this rate, in the period between April and September. There were
no unusual weather conditions during that period (as there were for example
with Hurricane Agnes in 1972). He also testified that one would not
anticipate significant natural settling to occur in buildings as old as most
of those he viewed. (The youngest building was the school of the Church
of Saints Peter and Paul, ten years. The others ranged to over forty).
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Nor, if natural settling or co~struction defects were the cause, would one
expect to find such similar, abnormally large rates of cracking in so many
structures of such different ages.
Against this, Dr. Petro eliminated blasting as a possible cause
largely on the basis that the peak particle velocities produced by Glasgow's
blasting were so low that it would be unreasonable to conclude that that
blasting could cause structural damage. The basis for this conclusion is
found in Bureau of Mines Bulletin 656 (Exh. A-15), and in Dr. Petro's
experience in blasting analysis over many years. Bulletin 656 analyzes
several experiments and research studies on blasting damage to structures,
and concludes that (a) peak particle velocity is better correlated with damage
than is either acceleration, frequency, or amplitude of the vibrations, and
(b) if peak particle velocities are held below 2.0 inches per second, no
damage will occur. These conclusions must, of course, be examined for
internal consistency with their data base, for the validity of the experimental
method, and the relevance of that experimental methodology to the blasting
and the structures involved in this case.
An examination of the data discussed in Chapter 3 of Bulletin
656 reveals that 6% 1 3 of the "minor damage" occurrences. taking all data
points from four different studies, took place at peak particle velocities
below 2.0 inches per second. Two of these data points were approximately
1.0 and 0.84 inches per second. 14 Given the extremely small number of
data points involved in most of these studies, these much lower data points
cannot be ignored.
One study described by Bulletin 656 was not included in the
various graphs and tables leading to and setting forth the recommendations
of the Bureau of Mines. That study, by Dvorak, A., published in 1962, 15
examined specifically the effects of blasting on brick houses. The study
was rejected by the authors of Bulletin 656 on the grounds that the results

13. This ligure is from p. 23 of Bulletin 656.
14. Looking at Figures 3.4 and 3. 7, and applying Equation (3.4 ), p. 22. assuming the motion
was harmonic.
15. Dvorak, A., .. Seismic Effect of Blasting on Brick Houses," Prace Geosyrikenilza Ustance
Ceskoslovenski Akademie Ved. No. 169 Geofysikalni Sbornik, 1962. pp. 189 · 202.
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showed damage to structures at peak particle velocities much lower than
other studies, and that the differences may have been due to instrumentation
problems. The differences may also have been due to structural differences
in the buildings tested, however-greater brittleness, different resonant
frequencies of the buildings themselves. It may be significant that most
of the structures which are claimed to be damaged in this case are of
masonry construction. At most, the instrumentation problems of the
Dvorak study should make one cautious about accepting Dvorak's finding
of minor plaster cracking at peak particle velocities as low as 0.4 inches
per second. The existence of that study, even with those problems. certainly
suggests that one should also be cautious about concluding that structural
damage is impossible at peak particle velocities below 1.0 (or even 0.84)
inches per second.
The experimental methodology of the studies that were accepted
in Bulletin 656 as valid were quite variable. They range from field
observations of the effect of blasting for a construction project in Sweden
on a variety of different types of structures. to a laboratory type subjecting
of a free standing plaster wall panel to vibrations of varying intensities.
Not enough information is given, in a number of instances. to determine
how close the study conditions are to the actual conditions in the vicinity
of this quarry-although Dr. Petro testified, and several other witnesses
(including Dr. Leroy Clark and Dr. Joseph Fiedorek, who testified for the
department) agreed, that Bulletin 656 has been widely applied in practice,
with generally good results.
We note that, while nearly all of the recorded peak particle
velocities in the Swedesburg-Bridgeport area are below 0.4 inches per second,
there are a number of peak particle velocities that exceed 0.75 inches per
second at the Zugay residence, at the corner of Church and Flint Hill Roads,
just west of the quarrry, and some at the Matsunk Sewage Treatment Plant.
Even at the very low peak particle velocities recorded by the seismographs
in the Swedesburg area, we are not sure that we would attach so great
a significance to the conclusions of Bulletin 656 as to be willing to find
that it is impossible that such damage as was testified to was caused by
Glasgow's quarry blasting.
Indeed, some of the specific citizen testimony was that a few
items of damage there correlated in timf' with specific quarry blasts. (1)
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John Krisovensky testified that when he returned home on June 1, 1973,
he was greeted by his children who said "Daddy, they blasted again. The
steps dropped." 16 The timing of this blast correlated with Shot No. 291
at the quarry.
Recorded peak particle velocities at the Swedesburg
seismograph station, at the foot of Madison Avenue, were 0.10 inches per
second for this shot. (2) Joseph Mingo testified to an occasion on May 23,
1973, when he was talking on the telephone at his home-office when a
blast occurred that was subjectively disturbing, and a piece of plaster fell
off the ceiling onto his desk. This event correlates with Shot. No. 282
at the quarry. Recorded peak particle velocity at the sewage treatment
plant on the south side of the quarry and much closer to the shot location
was. 0.80 inches per second (for longitudinal wave motion, motion along
a radius from the shot location). (3) on October 17, 1973, Joseph Mingo
heard a slate fall off the rear roof of his house at about 5:17 p.m., just
after he heard a quarry blast. This correlates with Shot No. 78, at the
quarry. Recorded peak particle velocities at the Swedesburg seismograph
station were below 0.05 inches per second. Mrs. Leona R. Cottone testified
that on either April 11th or 13th, 1973, at between 4:00 and 5:00 p.m.,
a blast shook the house, and two cellar windows "popped right out of
the wall and broke." (Tr. 1734). This would correlate with either Shot
No. 235 or Shot 237 at the quarry. Shot No. 237 produced a peak particle
velocity of 0.40 inches per second (verticle component) at the Swedesburg
seismograph station. 1 7 Shot No. 235 produced a peak particle velocity
of 0.07 inches per second at the same station.
If one starts with the premise that none of these things could
be caused by vibrations in the range of magnitude shown by the seismograph
reports, then one is driven to the conclusion that the events listed were
pure coincidence or that the witnesses were exaggerating or worse. If one
believes the witnesses were truthful, as we do, then coincidence is the only
alternative explanation-and was, indeed, the one suggested by Remo
Molino, of Vibra-Tech Engineers, who testified for Glasgow. But all of
16. (Tr. 578) This statement, while technically hearsay, was admitted under the res gestae
exception to the hearsay rule.
17. Titis was, interestingly, about eight (8) times as large as the peak particle velocity at the
sewage treatment plant, although the Swedesburg seismograph station was nearly four (4) times
farther from the shot location.
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the occurrences listed (except for the falling shingle) are rather unusual,
and would not be expected in the absence of some sort of stress, such
as vibrations from blasting. Furthermore, when one adds these concurrences
to a doubt we already have relative to the meaningfulness of the peak
particle velocity conclusions of Bulletin 65 6, these concurrences tend to
confirm the conclusion of Dr. Koerner that the abnormally high rate of
damage in structures in the vicinity of the quarry can be attributed to
blasting at the quarry.
We reject the argument that it is impossible that damage could
occur to structures at seismograph readings such as those submitted by
Glasgow. It appears that the seismograph readings themselves are accurate.
But we are not satisfied that those readings contain all the relevant
information about the effects of the quarry blasting on the structures in
the area.
First, the concurrences described above represent, we think, events
that were definitely caused by the quarry blasts in question. If they could
be so caused, despite the very low seismograph readings, other damage could
also be caused by quarry blasting-again despite very low seismograph
readings.
Second. the argument of Glasgow's experts that the vanous
damages "could" be from settling or other weaknesses is not convincing.
It is certainly true that any structure, when subjected to stress, will break
at weak points before it breaks at strong points. But the rate of structural
disintegration present in the vicinity of the quarry would not occur in the
And despite the presence of the
absence of some abnormal stress.
Pennsylvania Turnpike, the Trenton Cutoff of the Penn-Central Railroad,
and several heavy industries (in particular Alan Wood Steel Corporation)
in the vicinity, nothing other than the quarry blasting capable of producing
the kind of distress necessary for such a widespread high rate of structural
damage has been suggested.
Third, as already noted, we have doubts relative to the absolute
character of the conclusions reached by Bulletin 656. We are, in particular,
not convinced that peak particle velocities give all the information that
is relevant to the effects of blasting on structures. We base this conclusion
both on the testimony of Dr. Alday B. Andrews, of the DuPont
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Corporation, who testified for Glasgow, and on Chapter 4 of Bulletin 656.
The latter chapter suggests that vibrations from blasting cannot be assumed
to conform to simple harmonic motion. (See also p. 22, Ch. 3 of Bulletin
656.) If it is not harmonic. then ground motion created by blasting, and
imparted to structures, may have characteristics that are relevant to
potential (or actual) structural damage that are not revealed by a peak
particle velocity figure.
Fourth, there may be some aspect of ground vibration, or of the
transmission of ground vibrations to structures, that is not revealed by the
seismograph readings. On Shot No. 237, for example. we have already
noted that the Swedesburg seismograph statement reported peak particle
velocities eight (8) times larger than the sewage treatment plant seismograph
state.ment, despite the fact that the latter was 570 feet from the shot and
the former 2,200 feet from it. Ordinarily, other things being equal, one
would expect an attenuation proportional to distance to the 1.6th power. 1 8
As one looks through the blast reports, one sees other anomalies. Obviously
other things are not always equal. On the other hand, the most recent
group of seismograph readings, set forth in Exhibit A-22, comparing readings
from a fourth instrument placed at varying locations in Swedesburg with
Glasgow's traditional location at the south end of Madison Avenue. showed
no clearly significant differences. Again, we conclude, as we concluded
tentatively during the hearings that there is (are) some factor(s) here that
are not accounted for in the seismograph reports.
We conclude that Glasgow's quarry blasting is causing significant
damage to structures in the communities in the vicinity of the quarry.
Balancing the gravity of this harm against the utility of Glasgow's
conduct, we note that everyone-Glasgow, the department, and even the
citizen intervenors-believed that changes could be made in blasting
procedures that would allow blasting to take place without damage. No
one suggested that Glasgow would have to shut down. Even Glasgow
suggested only that operation would be more expensive. We are thus not
confronted with a problem of whether a taking may have occurred under
the United States or Pennsylvania Constitutions. Commonwealth v. Harmar
Coal Co.. 452 Pa. 77, 306 A.2d 308 (1973). The conduct, the utility
lo
1
1
18. Expressed algebraically, D=j)Tllwhere o
1 = in tensity at the source.
0

= intensity

at distance D. D

= distance,

and
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of which is being judged, is not the operation of the quarry, but the
continued use of a particular blasting procedure. This is not a significant
factor balanced against the harm we have found.
Complaints might still occur 1 9 with a different blasting procedure.
but damage could be controlled. Exactly what the nature of the changes
in blasting procedure might be, we cannot now say. The department
suggested smaller hole diameters. One experiment, conducted by Glasgow
on April 30, 1973, suggested that this factor was not significant. That
experiment was challenged at the hearing, on the other hand. :1s
(a) involving too few data points for statistical significance. :1nd (b) not
controlling all other relevant variables.
One of the problems of predicting what will work is that there
is not a great deal of certainty as to just what the relevant variables :1re,
and how and whether any particular variable affects the result. Glasgow
argued fairly consistently at the hearing that the principal relevant variable
was pounds of explosives per delay. They did not, however, argue that
pounds per delay was absolutely the only relevant variable. As gleaned
from several experts. any or all of the following may also affect vibrations
in the area surrounding blasting operations: (a) Total explosives used: (b)
Number of delays: (c) Number of holes: (d) Hole diameters: (e) Amount
of stemming: (f) Hole depth: (g) Decking: (h) Delay patterns: (i) Subdrilling:
U) Direction of face relative to affected community(ies), height of face.
specific geology and continuity of rock formations between blasting
locations and affected community(ies); (k) Powder factor (pounds of
explosive per ton of rock broken by a particular shot); (l) The pattern
and amount of spacing; (m) Depth of burden: (n) Weather: (o) time of
day; (p) Frequency of blasting. 20
All experts agreed that blasting is an art, not a science. That
being the case, it would appear that additional experimentation should be
carried out to determine how that art should best be applied in this c:.1se.
In the past, Glasgow has resisted extensive experimentation on the ground
that, given the seismograph readings, it was impossible that Glasgow's
19. If such a change in blasting procedures meant blasting more frequently with smaller charges,
and if Glasgow's belief that the number of complaints is a function of frequency of blasts is correct,
then complaints might even increase.
20. See Finding of Fact No. 8.
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blasting could be causing a problem. We find that their blasting is in fact
causing a problem, and that experimentation to control that problem would
be in order. 2 1
Accordingly, we will uphold the department's denial of Glasgow's
permit application as submitted. We will, however, reverse the department's
cease and desist order, and instead require that Glasgow be permitted to
experiment, with the advice and consent of the department, with techniques
for reducing the community impact of its quarry blasting.
Such
experimentation should be carefully monitored, and subject to temporary
operating permits. It might also be useful to computerize the information
contained, respectively, in the blast reports and the citizen complaint form,
in order to determine whether correlations exist between a variety of factors
such as shot location hole depth, number of holes, face of quarry, etc ..
and the subjectively felt level of community impact. 22
CONCLUSIONS OF LAW

I.

This board has jurisdiction over tllis case and over the parties

before it.

2. The department has the authority, under § 3 of the Surface
Mining Conservation & Reclamation Act, Act of November 30. 1971,
P.L.
, as amended, 52 P.S. § 1396.4, to deny a permit on the grounds
that a public nuisance would be created by a continuation of the blasting
procedures proposed in an application for such a permit would result in
a public nuisance.
3. If the department denies a permit on such grounds, the
21. Since November 1973, some limited experimentation has been going on pursuant to the
terms of the modified supersedeas. There was still some subjective dissatisfaction expressed by
citizens with the quarry blasting, but there was some suggestion that structural damage rates might
be less. The testimony on this latter point was too fragmentary to allow a conclusion to be reached.
but it should be followed up, :1long with other action under our tina! order in this case.
22. One does not really know, of course, whether the subjectively felt magnitude of a blast
The subjective correlations might
still be a good starting point, however. The writer initially hoped to be able to go through the
various "McClatchey Reports" and make some correlations himself. It rapidly became apparent.
on making some preliminary surveys of them, that the volume of data was such that a manual
correlation study was out of the question, whereas a computer cross correlation survey would be
comparatively trivial and cheap.
is related to the potential of that blast to damage structures.
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department has the burden of proving that such a public nuisance would
result.
4. The denial of a permit on grounds that a public nuisance
would be created is not a violation of the Constitution of the United States
or of the constitution of Pennsylvania, on either equal protection or
vagueness grounds.
5. The department has satisfied its burden of proof that the
continued operation of the McCoy Quarry using the blasting procedure as
proposed by Glasgow would result in a public nu1sance.
ORDER

AND NOW, this 20th day of August 1974, it is ordered that
the action of the department in denying the application of Glasgow for
a permanent permit to operate the McCoy Quarry is affirmed. It is further
ordered, in accordance with suggestions made by the department at the
hearings and at oral argument, that one or more interim permits be granted
to Glasgow in order that Glasgow may experiment with different blasting
procedures so as to ascertain some blasting procedure that will not result
in the perpetration of a public nuisance.

Paul K. Miller
PAUL K. MILLER
MOBILE HOME PARK

Docket No. 72-408-B

ADJUDICATION
By ROBERT BROUGHTON, Chairman, August 27, 1974

This case is an appeal by Paul K. Miller (hereinafter Miller), owner
and operator of Paul K. Miller Mobile Home Park (hereinafter park), from
the denial, by the Department of Environmental Resources (hereinafter
department) of a permit to construct a sewage treatment plant in connection
with the enlarging of the park. The park now consists of 19 units, serviced
by a subsurface disposal system. Miller desires to expand to 85 units, and
build a sewage treatment plant capable of meeting the standards of The
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Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. § 609.1 et seq. The proposed plant would discharge to a tributary
of Deer Creek.
Following a public hearing- a "fact finding" hearing following
a legislative hearing format-in York, Pennsylvania on March 2, 1972,
relating to this and two other permit applications, the department denied
Miller's permit application, by letter dated November 13, 1972.
The other two permit applications referred to, by Heritage Farms,
Inc., and Reybold Corporation, also for permits to operate sewage treatment
plants to service trailer parks, were granted. Those two were appealed by
citizens resident in the area and downstream from the proposed facilities,
at E. H. B. Docket No. 73-414-B. Initially, all three cases were consolidated
but, upon considering the fact that the issues and the ultimate burden of
proof in the Miller case (where the permit was denied) were reversed relative
to the other two (where the permits were granted), and also the fact that
it appeared that the Miller case could be decided on briefs and a stipulation
of the relatively few factual questions, this case was severed from the other
two.
The Miller case above captioned was then submitted, not on the
basis of a formal stipulation, but on the basis of briefs each con raining
a statement of facts largely in agreement. With regard to one set of facts
contained in Miller's brief, pertaining to economic issues, the department
does not admit the relevancy of those facts, but admits their truthfulness
and accuracy.
The department also moved that the evidence submitted in the
other .two cases be considered in this one. Because those cases are now
continued pending apparently probable withdrawal or settlement and,
because of the burden of proof problem, that motion is denied. The only
item that has been introduced into the record in those two cases that is
considered in any way here is the set of United States Geologic Survey
7.5 minute topographic maps of the entire area.
Based on the hriefs and documents submitted therewith, we make
the following:
FINDINGS OF FACT

1.

Miller is the owner of a fifteen-acre wooded tract situate
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in Hopewell Township, York County, Pennsylvania, fronting on PennDOT
Highway No. 66123. Hopewell Township is a second-class township. This
tract is presently improved as a mobil home park accommodating
nineteen ( 19) units. The tract is in an agricultural zone under the Hopewell
Miller is operating a subsurface waste
Township Zoning Ordinance.
treatment facility to accommodate the nineteen mobil home units in
accordance with a permit previously issued. Miller desires to further develop
his tract to accommodate a total of eighty-five (85) units and has obtained
zoning approval from the township authorities. His proposed expansion
is in accordance with a plan prepared by William E. Sacra and Associates,
consulting engineers, dated June, 1971.
'1
. ...:....
The proposed mobile park is located in Hopewell Township,
York County, approximately two and one-half (2.5) miles east of
Shrewsbury and about three (3) miles northwest from Stewartstown.
3.
Miller submitted his application dated December 14, 1971,
to the department requesting a sewage permit for the construction of a
waste water treatment sewage facility. The effluent of the proposed facility
was to t1ow into a tributary of Deer Creek at a point which has been
investigated by department personnel by an on-site inspection which
investigation determined that the creek was adequate to Jccept the effluent.
Submitted with the application was a plan and profile of a waste water
treatment facility, dated November 16, 1971, prepared by William E. Sacra
and Associates. The plan calls for the construction of a sewage facility
which meets the technical standards of The Clean Streams Law, supra, and
the Sewage Facilities Act of January 24, 1966, P.L. 1535, as amended,
35 P.S. §750.1, et seq.
4. The proposed effluent from the treatment facility, as
described in the application, would not cause the stream standards
established by department regulations for the receiving stream to be
exceeded.
5.
Deer Creek is a cold water stream having a better quality
than the applicable water quality criteria and the discharge into said
watershed of Miller's proposed sewage effluent would have the effect of
degrading the said water, though not to the point where it would violate
the applicable water quality criteria.
6.
On March 2, 1972, the department held a public fact-finding
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hearing in York, Pennsylvania, notice of which was published in the local
newspapers prior to the said date. The purpose of the hearing was to
gather facts and information to aid the department in its decision on Miller's
permit application, as well as on applications submitted by two other
applicants for similar treatment plants in the same general area as appellants.
7. By letter of Elvin F. Hoover, P.E., Regional Sanitary
Engineer, dated November 13, 1972, Miller was informed that his permit
application was denied. The reasons stated in the notice of denial are as
follows:
"The reason for denial is that a permit for sewage
treatment facilities to serve your mobile home park will
not be consistent with good wastewater management
planning as required by the Rules and Regulations of the
Department, Chapter 91, Section 31 and 32 and Sections
4 and 5 of the Clean Streams Law. The mobile home
park will be located approximately one mile from the
Deer Creek pump station of the Shrewsbury Borough
system to be constructed in the near future. The park
will be located in a potential rapid growth area of
Hopewell Township. It appears likely that extension of
a sewer from the pumping station to the area to serve
the mobile home park and other present and future uses
would be feasible.
It is necessary that the project
conform to the sewerage plan of Hopewell Township."
8.
Miller's proposed sewage treatment facility is located in a
position whereby a connection to the Shrewsbury Municipal Sewerage
System could be obtained by installation of approximately six thousand
(6,000') lineal feet of eight (8 ") inch pipe. No pump stations would be
required.
9. The Shrewsbury Municipal Sewerage System has adequate
capacity to accept and treat Miller's proposed discharge.
10.
On June 5, 1972, Mr. James V. Donato prepared a document
entitled "Summary of Proposed Sewage Treatment Projects on the Deer
Creek Watershed", which was submitted to Mr. Elvin F. Hoover, then
Regional Sanitary Engineer, and Daniel B. Drawbaugh, Chief, Division of
Water Supply and Sewerage. This document was used by the department
as an aid in making its decision on Miller's application, as well as two other
applications for similar systems in the same geographic area.
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ll.
On September 13, 1972, Mr. Daniel B. Drawbaugh sent a
memorandum relating to all three permit applications to Dr. Maurice K.
Goddard. Secretary of the department, recommending, among other things
that the Paul K. Miller application be denied. The relevant paragraph of
that memorandum read as follows:
"Paul K. Miller Mobile Home Park- Existing park
utilizing on-lot disposal facilities with capacity for up to
19 units. Request is to expand to 85 units. Park is
located approximately one mile from the Deer Creek
pump station of the Shrewsbury Borough system to be
constructed in the near future. Park is located in a
potential rapid growth area of Hopewell Township. It
appears likely that extension of a sewer from the pumping
station to this area to serve the mobile home park and
other present and future users would be feasible.
Recommendation: That the permit for sewage treatment
facilities to serve 85 units be denied on the basis that ·
such facilities would be inconsistent with good
wastewater mar:!agement planning."
12.
On October 11, 1972, Hopewell Township adopted as its
official plan. under the Sewage Facilities Act, supra. the York County
Planning Commission's Comprehensive Plan, Ja ted May 1972.
13.
The York County Comprehensive Plan does not provide for
a private sewage treatment facility atthe site of the proposed Paul K. Miller
facility.
On November 13, 1972, the department issued sewerage
14.
permits to Reybold Corporation and Heritage Farms, Inc. for the
construction and operation of private sewage treatment facilities with
discharge to the Deer Creek Watershed.
15.
The proposed Reybold and Heritage Farms treatment
facilities are further from available or proposed public sewage treatment
collection· facilities than is the Paul K. Miller facility, and the cost of
connection thereto would be significantly greater for Reybold and Heritage
than similar costs for Paul K. Miller.
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16.
The proposed Reybold and Heritage Farms treatment
facilities would require pump stations and forced pumping in order to
connect to available or proposed public sewage treatment collection
facilities, while the Miller facility could rely on gravity tlow to connect
to the Shrewsbury system. A gravity tlow line is significantly less expensive
to construct and operate than is a force main, requiring pumping.
17.
The Heritage Farms and Reybold discharges would discharge
downstream from an area which has been identified to the department as
a proposed public drinking water supply, while the Miller discharge would
be immediately upstream from the said area.
18.
A comparison of costs between Miller's connecting to the
closest municipal sewage plant and constructing the private facility in
accordance with his request for a permit was submitted by Miller's engineer
as an exhibit attached to his application. This comparison has since been
revised primarily due to increasing construction costs and the now-known
rates for treatment of the municipal system, and is as follows:
I.

Primte Treatment Syste111:
a.

II.

I 2,000 gallon ex tended
aeration package plant
with sand filters and
all appurtenances

b.

Yearly Cost (Operation)
$4,500=$5 3/yr/unit

c.

Capital expenditures for
20-year financing

s

42,000

=
7,000

Interceptor to Shrewsbury Collection System:
a.

6,000 lineal ft. min
8" pipe installed at
$14.00/ft.

84,000

20 Manholes at $500 each

10,000

Engineering and Right-of-Way

14,000

-=-s--~o.;_8....:....,o....;.o-=-o-
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b.

Yearly Costs:
85 units x $140/unit
treatment at New
Freedom Plant

$

85 units x S20/unit
transportation in Shrewsbury
interceptor

1.700

Total Yearly Cost=$160/yr./unitS
c.

Capital expenditures for
20-year financing

11.900

13,600

s

15,500

19.
The following is an outline of applicant's present capital
investment in his property:
Manager's home

10.000

Garage and Workshop

7.000

Laundry Building

5.000

Streets

15.000

Concrete Pads for Mobile Homes

60.000

Present subsurface Sewage
System excluding labor

4,500

Water Supply System

3,000

Street Lighting

3,000

Gas Distribution System

4.500

Maintenance Equipment:
Backhoe
Snow removal equipment
2 Dump Tmcks
Pickup Truck
3 Mobile Homes
*

The original J.djudication stated the totJ.l amount to
be S 138.300. Error found in the process of edit in!,!.

10,000

s

9.500
131 ,500*

Paul K. Miller

349.

Much of the Miller's own labor is not included in the above costs.
Miller commenced improving his tract in May of l 968. He works regularly
for Black and Decker from 3:00 in the afternoon until 11:00 at night.
Each week-day he has been devoting seven (7) hours of labor to improving
his tract as well as each weekend. It is estimated that the worth of his
labor exceeds $20,000. The total capital investment existing at present is
conservatively estimated at one hundred sixty-five thousand ($165 ,000)
dollars.
20.
Miller's Mobile Home Park is located in a potential rapid
growth area of Hopewell Township and the installation of an interceptor
to the Shrewsbury system would enhance rational development of the said
area.
DISCUSSION

The department denied Miller's application, not because it would
violate The Clean Streams Law, supra. or the Sewage Facilities Act. supra.
but because, under §91.32 of the regulations, the department is required
to look with disfavor upon private sewage treatment plants, and is required
to consider, where feasible, consolidated, regional or municipal sewage
treatment plants. 1 In addition, this plant was not provided for by the
Sewage Facilities Act Plan adopted by Hopewell Township, and that plan
would have had to be amended, before a permit could have been issued
by the department under §91.31 of the regulations. 2
\.

§91.32 Private projects.
(a) The Department shall look with disfavor upon applications for sewerage permits for
private sewerage projects to be located within the built-up parts of cities, boroughs. and tirst and
second class townships.
·
(b) In general, issuance of such sewerage permits shall be limited to proper private
sewerage projects located in the rural parts of the tirst and second class townships. and for which
areas there appears to be no present necessity for public sewerage.
2.

§91.31. Comprehensive water quality management.
(a) The Department shall not approve a project requiring such approval under the J<.:t
or the provisions of this Article unless the project is included in and conforms with a wmprchensivc
program of water quality management and pollution control. PROVIDED. HOWEVER. that the
Department may approve a project which is not included in a comprehensive program of water
quality management and pollution control if the Department tinds that such a project is necessary
and appropriate to abate existing pollution or health hazards and that said project \vill not preclude
the development and/or implementation of the comprehensive program.
(b) The basis for determining whether a project is included in and conforms to a
comprehensive program of water quality management and pollution control shall be:
(l) Appropriate Comprehensive Water Quality Management Plans approved by the
Department; and
(2) Official Plans for Sewage Systems which are required by Chapter 7\ of this
Title.
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We disagree with the department's contention that the cost and
capital investment data submitted by Miller with his application, and in
his brief, are irrelevant. The very heart of the decision as to whether it
is feasible in a particular case to connect to a potentially "available"
municipal sewage treatment plant depends on such financial data. The
department's decision, for example, would probably have been very different
if what were involved here had been two or three houses, or two or three
mobile home units, than where what was involved was an increase of
66 mobile home units. Indeed, the department's decision in the other two
cases in the Deer Creek watershed-Heritage Farms, Inc., and Reybold
Corporation-was different and the difference was based on just the sort
of financial data that the department is here claiming is irrelevant.
We are mindful also of the policy statements and requirements
of § §4. and 5 of The Ciean Streams Law, supra. 35 P.S. § § 691.4 and
691.5, which provide as follows:
§ 691.4

Declaration of policy
(1) Clean, unpolluted streams are absolutely
essential if Pennsylvania is to attract new manufacturing
industries and to develop Pennsylvania's full share of the
tourist industry;
(2) Clean, unpolluted water is absolutely essential
if Pennsylvanians are to have adequate out of door
recreational facilities in the decades ahead;
(3) It is the objective of The Clean Streams Law
not only to prevent further pollution of the waters of
the Commonwealth, but also to reclaim and restore to
a clean, unpolluted condition every stream m
Pennsylvania that is presently polluted;
(4) The prevention and elimination of water
pollution is recognized as being directly related to the
economic future of the Commonwealth; and
(5) The achieventment of the objective herein set
forth requires a comprehensive program of watershed
management and control.
§ 691.5

Powers and duties
(a) The board and the department, in adopting
rules and regulations, in establishing policy and priorities,
in issuing orders or permits, and in taking any other
action pursuant to this act, shall, in the exercise of sound
judgment and discretion, and for the purpose of

-~~~---'--
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implementing the declaration of policy set forth in
section 4 of this act, c"onsider, where applicable, the
following:
( 1) Water quality management and pollution
control in the watershed as a whole:
(2) The present and possible future uses of
particular waters:
(3) The feasibility of combined or joint treatment
facilities:
(4) The state of scientific and technological
knowledge;
(5) The immediate and long-range economic impact
upon the Commonwealth and its citi=ens.
(b) The board shall have the power :1nd its duty
shall be to:
(1) Formulate, adopt, promulgate and repeal such
rules and regulations and issue such orders as are
necessary to implement the provisions of this act.
(2) Establish policies for effective water quality
control and water quality managment in the
Commonwealth of Pennsylvania and coordinate and be
responsible for the development and implementation of
comprehensive public water supply, waste managment
and other water quality plans.
While holding that the economic data submitted by Miller is
relevant, however, we cannot say that the decision of the department is
unreasonable. Given the policy of The Clean Streams Law, supra. and the
Sewage Facilities Act, supra. and of the regulations promulgated thereunder,
all in favor of sewage treatment on a coordinated basis for watersheds as
a whole, we think that the requirement that Miller connect to the sewage
treatment plant instead of constructing his own private plant is, while costly
to Miller, not so costly as to be unreasonable.
We will not uphold the denial, however, but will remand to the
department. Sections 4 and 5 of The Clean Streams Law, quoted supra.
and Article I, § 27 of the Constitution of Pennsylvania both require that
broader environmental and other implications of an action be considered
than appear to have been considered here. Fox v. Commonwealth. E.H.B.
Docket No. 73-078 (issued June 12, 1974); Pa_vne l'. Kassab. 11 Pa.
Commonwealth Ct. 14,312 A.2d 86 (1973); Bucks County Board of
Commissioners v. Pennsylvania Public Utilities Commission. 11 Pa.
Commonwealth Ct. 487, 313 A.2d 185 (1973). Here, from the documents
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submitted (especially the transcript of the March 2, 1972, public hearing,
and the memoranda referred to in Findings of Fact No. l 0 and 11) the
main environmental consideration seems to have been water pollution
treatment and prevention-or, as put in the memo from Daniel B.
Drawbaugh to Secretary Maurice K. Goddard, "good wastewater
management planning". We do not want to be misunderstood as saying
that good wastewater management planning is unimportant. It is, but other
problems must also be considered.
Here, there are three problems that seem not to have been
considered. First, about a mile of the 6,000 feet of sewer line that would
have to be built by Miller to connect to the Shrewsbury Sewage Treatment
Plant would be built down a relatively developed stream valley. What is
the impact of such a sewer line location and placement on that stream
valley? Second, and related, it appears to have been assumed that the
sewer line to be built to service Miller's Mobile Home Park would also
serve other development in the vicinity of that park. But it would not
necessarily have the capacity to do so if Miller built it to serve only his
facility-and there is no particular reason why Miller should build a larger
sewer line, at least no reason that appears on the record. 3 If. given the
department's decision, Miller constmcted a line to service his mobile home
park, a later public sewer line might be required to serve other development
in the area. This would require that the stream valley (or bed) in question
be dug up a second time for the emplacement of this public line.
Third, if the Miller interceptor were built with enough capacity
to serve the area, it would, as suggested by the department and as we have
found, enhance development. How much would a sewer line with some
given capacity enhance development, and how much of such enhancement
is desirable? What consideration, if any, has been given these issues by
the relevant municipal and/or regional comprehensive plans?
It seems to us that § 5 of The Clean Streams Law. supra. and
Article I, Section 27 of the constitution, read together, require the
department to consider these impacts before making a decision that requires
action thaf results in these impacts. Fox v. Commonwealth. supra; Pa.vne
3. We must assume that this permit denial is not being used as a means of forcing development
of public sewerage services in the area. If it is. that is improper. Trautner v. Commonwealth,
E.H.B. Docket No. 73-359-W, (Issued August 1, 1974)

Paul K 1VI iller

353.

v. Kassab. supra; Bucks County Commissioners l'. Pennsylvania Public
Utilities Commission. supra.
We cannot find that the department did
consider these impacts. We therefore remand to the department to explicWy
consider these impacts. As in Fox. supra. we emphasize that we take no
position on what the end result of that remand should be.
CONCLUSIONS OF LAW

l.

This board has jurisdiction over this case and over the parties

before it.
'"'
In considering an application for a sewage treatment facility
to serve an individual facility, such as a mobile home park, the department
is required to consider, in connection with its application of § 91.3 2 of
the regulations, the economic and financial ability of the applicant to
connect· to a public sewage treatment facility.
3.
In our consideration of such economic and financial ability
in this case, we conclude that the department did not act unreasonably
in denying to Miller a permit to constmct a private sewage treatment plant
on the grounds that connection to a public sewage treatment plant was
feasible.
4.
In considering :1ny application for a sewage tre:J.tmenr
facility, however, the department is also required to consider the other
factors listed in § 5 of The Clean Streams Law, supra. and in Article I.
Section 27 of the constitution of Pennsylvania.
5.
In this case the department did not consider the impact of
the construction of one, and possibly two, sewer lines upon the area through
which that sewer line necessary to connect Miller's facility with the
Shrewsbury Sewage Treatment Plant would pass. or upon the area to be
served by such sewer line(s), and in this respect the department's
considerations leading to its decision in this case were not legally adequate.
ORDER

AND NOW, this 27th day of August, 1974, the action of the
department denying a permit to Paul K. Miller to operate a private sewage
treatment plant to serve the Paul K. Miller Mobile Home Park is reversed.
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and the case is remanded to the department for further analysis and action
consistent with this decision.

August Degujj'ro_\'
AUGUST AND VIOLA DEGUFFROY, et al

Docket No. 73-455-C

ADJUDICATION
By JOSEPH L. COHEN, Member, August 28, 1974

This matter is before the board on the appeal of August and
Viola Deguffroy, Moise J. and Norma J. Deguffroy, Samuel and Grace
Petrill and Dennis and Karen Simon from the action of the Pennsylvania
Department of Environmental Resources in approving the application of
Penn Township, Westmoreland County, Pennsylvania for the constmction
of a tertiary sewage treatment plant to serve a residential development in
the township known as "The Bar-M Ranch Estates". Appell::uns live in
the vicinity of the proposed treatment plant and protest the issuance of
the permit for a variety of reasons set forth in their appeals. The reasons
set forth in the various appeals range from those of a general environmental
nature to more specific ones related to the possibility of contamination
of water wells and offensive odors.
The Pennsylvania Department of Environmental Resources did not
take an active part in this matter, but Penn Township and Line Engineering
and Construction, Inc., the developer of the Bar-M Ranch Estates.
participated actively in this matter in support of the issuance of the permit
under contention.
For the reasons set forth below, the action of the Pennsylvania
Department of Environmental Resources in issuing the permit for the sewage
treatment facility to serve the Bar-M Ranch Estates in Penn Township.
Westmoreland County, Pennsylvania is hereby affirmed.
FINDINGS OF FACT

1. Appellants, all residents of Penn Township, Westmoreland
County, Pennsylvania, are as follows:

.'
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(a) August and Viola Deguffroy, 400 Richmond Lane,
(b) Moise J. and Norma J. Deguffroy, 308 Richmond Lane.
(c) Samuel and Grace Pefrill, 350 Richmond Lane, and
(d) Dennis and Karen Simon, 390 Richmond Lane.
All appellants, except Dennis and Karen Simon, were represented
by William M. Acker, Esquire. Dennis and Karen Simon, although they
received due notice of the hearing in this matter, neither appeared at the
hearing nor otherwise took an -active role in these proceedings except by
the filing of an appeal.
Appellees in this matter are the Pennsylvania Department
of Environmental Resources, the Township of Penn, Westmoreland County,
Pennsylvania, and Line Engineering and Construction. Inc., a corporation
organized and doing business under the laws of the Commonwealth of
Pennsylvania.
3.
Line Engineering and Construction Inc., (hereinafter Line)
is the owner and developer of a tract of land of approximately 24 acres
in Penn Township, Westmoreland County, Pennsylvania known as The Bar-M
Ranch Estates. Line proposes to build approximately 95 dwelling units
on its property and treatment plant and collection facilities.
4. The Bar-M Ranch Estates are located to the southeast of
appellant's residences.
5. The proposed sewage treatment facility will be loca.ted at
the southwesterly corner of the Line property and approximately I ,200
feet to the southwest of appellants' properties.
6. The point of discharge for the proposed sewage treatment
plant is to a wet weather stream, which is tributary to Brush Creek and
downstream of appellants' residences.
7. The water supplies for appellants' residences are derived from
wells on their respective properties. The said wells are located above the
proposed point of discharge of the sewage treatment facility in question.
8.
Although the proposed sewage treatment facility will be
constructed and operated by Line, the Township of Penn made application
to the Pennsylvania Department of Environmental Resources for a permit
to construct and operate such facility for the reason that the said
Department of Environmental Resources has a policy which generally
precludes private developers from making application for permits for waste
water treatment facilities for the treatment of domestic sewage.
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9.
On December 6, 1973, the Pennsylvania Department of
Environmental Resources issued to Penn Township, Westmoreland County,
Pennsylvania, permit no. 6573437 in response to an application made by
the township on July 3. 1973. The said permit contained the following
special condition:
"A. The plant hereby approved is required to effect
tertiary treatment of the sewage which it receives.
Tertiary treatment is treatment that will, for the purpose
of this permit. produce an effluent that will contain an
organic load, :.1s me:.1sured by the 5-day bio-chemical
oxygen demand test. of not more than l 0 mg/1 :.1s an
average of five consecutive samples or 10 mg/1 at any
time; will limit the total suspended solids to 25 mg/1 or
less; will limit the volatile suspended solids to l 0 mg/1
or less; will provide effective disinfection to control
disease producing organisms; will provide satisfactory
disposal of sludge: and will reduce the quantities of oil.
grease, Jcids, alkalis. toxic, taste and odor producing
substances inimical to the public interest to l~vels that
will not pollute the receiving stream."
10.

Permit no. 6573437 authorizes the construction of the
proposed ~;,~wage treatment facility and the discharge of treated sewage
therefrom in accordance with the conditions of the permit.
I I.
The discharge from the plant will be to J very small unnamed
stream approximately 200 to 300 feet upstream of its junction with a
second unnamed stream which was once a tributary of Brush Creek. In
1960 or thereabouts. the valley of this tributary was strip mined for the
Pittsburgh coal lying at a depth of approximately 50 feet. This stripping
extended from about 100 feet downstream of the junction of the first
unnamed tributary downstream to within approximately 500 feet of Brush
Creek. Since that time the stream has disappeared underground within
several hundred feet of entering the strip mined area.
11.
Geologically the Jrea is underlain by rocks of the Pittsburgh
Formation of the Monongahela Group of the Pennsylvanian Age Strata.
The rocks consist of interbedded shale, saf!dstone, limestone and coal. At
the base of the unit is the Pittsburgh coal, which comes closest to the
surface under the stream near the sewage treatment plant discharge point
where it lies at a depth of approximately 50 feet. Overlying the Pittsburgh

__________
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coal is interbedded shale and sandstone. About 60 feet above the Pittsburgh
coal is the redstone, limestone and coal. Above this is about 80 feet more
of shale with some limestone and sandstone beds. Finally, there is a
sequence of limestone beds separated by shale beds through a thickness
of about I 20 feet. The strata dipped to the west northwest at about 60-.
13.
The well on the property of August and Viola Deguffroy
is finished in and obtains its water from parts of the upper 120 feet of
dominant limestone strata of the Pittsburgh formation.
The well is
bottomed 120 feet above the Pittsburgh coal.
14.
The well on the property of Moise J. and Norma J. Deguffroy
is near the base of the upper limestone section.
15.
The well on the property of Samuel and Grace Petrill is
bottomed about 35 feet above the Pittsburgh coal and is finished in the
redstone coal horizon.
16. The water in the Petrill well enters the well from the same
horizon as that of the Moise J. and Norma J. Deguffroy well.
17.
The mine pool into which the stream which disappears
underground flows is at an elevation of between 900 and 950 feet.
18.
No water from the mine pool presently enters or affects any
of the aforementioned wells of the appellants.
19.
The discharge of treated sewage from the Bar-M Ranch
Estates will not adversely affect the groundwater in the area.
20.
The discharge of treated sewage from the proposed sewage
treatment plant will not adversely affect the water supply of appellants.
21.
Because of odor problems that may arise with respect to
the operation of sewage treatment plants generally, the Department of
Environmental Resources does not permit the location of sewage treatment
plants nearer than 200 feet from a residence.
22.
There is no residence within 200 feet of the proposed
treatment facility.
23.
If operated properly, odors emanating from the plant will
not unreasonably interfere with the appellants' use and enjoyment of their
properties.
DISCUSSION

Appellants have appealed from the grant of a permit by the
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Pennsylvania Department of Environmental Resources on December 6,
1973. The permit authorized Penn Township to constmct sewage treatment
facilities and discharge the effluent therefrom in to a unnamed tributary
of Brush Creek. Under the terms of the permit the sewage effluent is
required to receive teritary treatment prior to its discharge into the unnamed
tributary of Brush Creek. Tertiary treatment is the highest degree of
treatment required of municipal sewage in the Commonwealth. The
requirement of tertiary for sewage discharges int? wet weather streams is
generally for the purpose of preventing the coating of the stream bottom
by suspended solids. (R. l 06).
The proposed sewage treatment facility for which the permit was
issued is to serve a residential development known as Bar-M Ranch Estates.
This development is a 24-acre tract of land to the southeast of appellants'
residences. When fully developed, there will be approximately 95 homes
located therein from which the domestic sewage will flow to the proposed
treatment plant.
Appellants object to the treatment plant for the reason that they
fear that it will cause offensive odor problems and result in a discharge
which may contaminate the waterweils on their property. With respect
to the problem of groundwater contamination, the parties agreed at the
hearing held on April 3, 1974, to have an investigation performed by a
geologist from the Department of Environmental Resources who would
thereafter render a report which would become available to the parties.
(R. 186-187).
Accordingly, John A. Moser, a geologist from the
Department of Environmental Resources, conducted a field investigation
of the area on Thursday, April 18, 1974, and made a written report to
Thomas Burke, Special Assistant to the Attorney General, counsel for the
department in this proceeding, on June 12, 1974. This report was made
available to all parties to the proceeding and the writer of this adjudication.
In the conclusion to his report Mr. Moser stated:

"It is apparent that water from the mine pool does
not presently enter or affect the wells in question. It
is also apparent that the stream sinks into the mine
workings in the Pittsburgh Coal. I observed sewage from
malfunctioning on-lot sewage systems entering the stream.
I therefore conclude that the discharge of treated sewage
from the Bar-M Ranch Estates will not adversely affect
the groundwater in the area. I believe that Messrs. A.

359.

August Deguffroy
Deguffroy, M. Deguffr~y, J. King, S. Petrill and
P. Kelly can be confident that the proposed sewage
discharge will not affect their water supplies although
they are certainly justified in having raised the question."

Insofar as the question of malodor is concerned, the residences
of appellants are not that close to the proposed sewage treatment facility
that there should be a problem with the proper operation of the treatment
plant. With regard to the proper operation of the treatment facility, it
should be noted that its operation and maintenance will be under the
supervision and direction of Line until such time as the plant is conveyed
to the township. After that time the township will be responsible for its
operation and maintenance. While testimony produced at the hearing
discloses that the township has a "spotty" record with regard to the
maintenance of its own treatment facilities, it was the opinion of the
department that the developer should not be held responsible for the
delinquent acts of a municipality. (R. 212) It further appears that the
township is making efforts to upgrade the maintenance of its presently
owned and operated facilities.
Whether the department should have issued the permit herein
under consideration is, under the facts of this case, within the sound
discretion of the department. This board may not substitute its discretion
for that of the department. It is the department under The Clean Streams
Law, Act of June 22, 1937, P. L. 1987, as amended, 35 P. S. §691.1
et seq., which is clothed with the authority to administer that law. Its
discretion is not reviewable unless its action demonstrates a manifest and
flagrant abuse of discretion or a purely arbitrary execution of its duties
and functions. Belin et al v. Department of Environmental Resources. 5
Commonwealth Ct. 677(1972); Sierra Club et a/ v. Sanitarv Water Board.
3 Commonwealth Ct. 110(1971 ).
Inasmuch as nothing in this record
indicates that the action of the Department of Environmental Resources
in issuing a permit to Penn Township amounted to a manifest abuse of
discretion or error in law, the action of the department must be upheld.
CONCLUSIONS OF LAW

1.
this appeal.

The Environmental Hearing Board has jurisdiction to decide
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Under The Clean Streams Law, Act of June 22, 1937, P.
L. 1987, as amended, 35 P. S. § 691.1 et seq.. the Department of
Environmental Resources has the authority to issue permits to municipalities
for the discharge of treated sewage into the waters of the Commonwealth.
3.
There is no substantial evidence in the record which would
indicate that the Department of Environmental Resources abused its
discretion when it issued to Penn Township, Westmoreland County,
Pennsylvania, Water Quality Management Permit No. 6573437.
4.
The Department of Environmental Resources did not commit
any legal error in issuing Water Quality Management Permit No. 6573437
to Penn Township, Westmoreland County, Pennsylvania.
"'

ORDER

AND NOW, this 28th day of August, 1974, the action of the
Department of Environmental Resources in issuing Water Quality Management Permit No. 6573437 to Penn Township, Westmoreland County,
Penn- sylvania, is hereby affirmed and the appeal of August and Viola
Degutfroy, Moise J. and Norman J. Deguffroy, Samuel and Grace Pctrill,
and Dennis and Karen Simon is hereby dismissed.

Chairman Robert Broughton did not participate in this decision.

Kuziak & Kuziak
Kuziak & Kuziak

Docket No.

74-093-W

ADJUDICATION
By PAUL E. WATERS, Member, September 5, 1974

This matter comes before the board as an appeal from the grant
of a variance by the Department of Environmental Resources (hereinafter
department) to the Pennsylvania Power and Light Company (hereinafter
PP~L) intervenor. The appellants are owners of 560 acres of land adjoining
the PP&L plant site in Montour County, Pennsylvania, and seek to prevent

---
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further emissions and dust which settles on their property coming from
the use of large volumes of coal in the plant operation. Specifically, the
variance was granted to an application filed September 1~. 1972, for the
period to July 1, 1975. for the burning of coal with a sulfur dioxide content
not to exceed 2.5%.
FINDINGS OF FACT

1.
Appellants are the owners of 560 acres of farm land in Derry
Township, Montour County, adjacent to a steam electric plant owned by
PP&L.
2.
Appellants' farm is located to the south east of the PP&L.
steam electric plant, and they have a common border of approximately
5,000 feet.
3. The appellants' property receives blowing coal dirt from the
plant's stock pile, stack emissions and, more recently, from large trucks
which haul coal to the plant.
4.
Appellants' lived at this location prior to the operation of
the plant by PP&L.
5.
Another nearby property owner (Mr. Foust) made previous
protests regarding the fugitive emissions and blowing coal dust. but his farm
was purchased by and has now become a part of the PP&L property.
6.
The PP&L plant produces more electricity than is needed
for its own customers, an<;i it sells the excess under a contract arrangement
to other electric companies, some of which are in areas which may be more
restricted than the Montour Pennsylvania area, with regard to air quality
and emissions standards.
7. The PP&L plant is the single most significant industrial firm
in the area having any effect on air quality.
PP&L presently has plans which. if carried out. will
8.
substantially increase its electricity production capacity by the 1980's.
9. The department, responding to complaints by appeiian~s. set
up a monitoring station to measure the concentration of $Ltlfur
dioxide (S0 2 ) at the residence of appellants.
10.
The apparatus used for monitoring was apparently defective
or improperly utilized, and it is unlikely that the results have sufficient
probative value.
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11.
On September 12. 1972, PP&L timely submitted to the
department a petition for variance pursuant to chapter 141 of the rules
and regulations of the department.
12. The petition requested, among other things, a variance until
July 1, 1975, from the sulfur oxides limitations set forth in section 123.22
of chapter 123 for the bituminous coal fired steam generating boilers
(Units 1 and 2) located at PP&L's Montour Steam Electric Station at
Washingtonville, Montour County, Pennsylvania.
13. The Montour Steam Electric St:rtion consists of two
generating units constructed during the period 1968 to 1973. The units
burn bituminous coal and are rated at 750 megawatts each. Unit 1 began
commercial operation on March 6, 1972.
Unit 2 began commercial
operation on April 30, 1973.
14. A variance to July 1, 1975, from section 123.22 of the
department's rules was requested to permit PP&L to construct additional
coal cleaning facilities at subsidiary and affiliated coal mines to reduce the
sulfur content to required levels.
15. On September 12, 1973, a public hearing was held by the
department at which time PP&L presented testimony in support of its
variance. The hearing was held at Williamsport and was conducted by Mr.
Morris Malin, Chief of the Case Section, Division of Abatement and
Compliance, Bureau of Air Quality and Noise Control. Appellants were
also present at the hearing and. testified in opposition to the granting of
the petition for variance.
16. In an order issued on March 6, 1974, the department granted
PP&L's petition for variance, finding, among other things, that:

"1. The granting of such a variance will not prevent or
interfere with attainment or maintenance of ambient air
standards within the time prescribed by the Federal Clean
Air Act and Rules and Regulations promulgated
thereunder.
"2. The emissions from the source are likely to comply
with Chapter 123 at the expiration of the variance period.
"3. The granting of the variance, as requested, is
reasonable inasmuch as the intermediate dates, and the
completion date set forth in the petition and incorporated
into this order, indicate that the company intends to
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effect the control or the sources as quickly as is
reasonably practicable."
l 7. Since the granting of the variance, PP&L has complied with

the terms and conditions contained therein and expects to meet the July 1,
1975, deadline.
18. The plant is presently able to operate within the department
regulations only by burning a low sulfur content coal.
19. Coal from various areas has different sulfur content. which
can be predetermined and, although the coal which is mined first usually
has a low sulfur content, this tends to increase with further extensions
into the deposit.
20. PP&L is presently building a plant at a cost of $8.1 million
dollars at the coal source (Greenwich mine) which will clean the coal to
be burned at two units of the Montour plant, and will keep the coal within
prescribed limits.
21. Section 123.22 of the department regulations provides that
the sulfur dioxide (S0 2 ) content of coal burned at the plant should not
exceed 2.5 per cent.
22. The coal being burned by the plant is presently, on ::1
monthly average, below the required levels of so2' ~ven without the
granting of the variance in question.
23. Because the source of coal supply may require the use of
coal with a higher S0 2 content before the coal cleaning plant. which must
be custom made, is in operation, the variance was requested so that the
Montour plant would not be in violation of regulations while awaiting
delivery of new and expensive equipment.
24. Appellant offered no qualitative or quantitative testimony
of sulfur dioxide omission or S0 2 coal content at the Montour plant.
CONCLUSIONS OF LAW

1. The board has jurisdiction of the persons and subject matter
of this appeal.
2. The department is authorized under chapter I 41 to grant
temporary variances from sulfur dioxide limitations, subject to rules
established by the Environmental Quality Board.
3. Appellants have the burden of proof in an appeal from the
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grant of a variance under chapter 123 section 123.22 and 123.2 of the
department regulations, regarding limitations on sulfur oxides.
4. The appellants have failed to carry their burden and have
presented no substantial evidence, either to show any actual or potential
threat to health by grant of the so:! variance, or that there has been
noncompliance with the temporary variance as granted.
DISCUSSION

The unpleasant but not uncommon occurrence of feuding
neighbors brings this matter before the board for resolution. On another
level it is the environmentalists and industry at it again. Those of us who
sometimes complain the loudest when the power industry encroaches upon
our constitutional rights to a clean environment, are equally as vocal with
undeleted expletives when the refrigerator or air conditioner goes off for
a few minutes because of a power shortage. It is a dig only at human
nature to state that we do want it both ways.
Appellants have appealed from the grant by the department of
a temporary variance to PP&L, intervenors in this proceeding. Application
was made in September 1973, and the variance (74-953-V) was granted
March 6, 1974, after public hearing. The variance is granted to July l,
1975, and provides primarily that the sulfur dioxide (S0 2 ) content of the
coal burned by PP&L at its Montour Plant, may not exceed 2.5 per cent.
Appellant has presented very extensive, and, indeed, convincing
evidence that PP&L has been, is and will continue to sell large amounts
of electricity to other power companies in other states. The difficulty
with all of this testimony is that PP&L has done nothing which is in violation
of any law or regulation, to which our attention has been directed by
appellants. It is abundantly clear that appellants do not like what is going
on practically in their back yard, but the selling of energy is-number one,
not regulated by the board and, number two, legal in Pennsylvania.
The appellants next are incensed and, with some justification it
appears, because of the excessive amounts of coal dust to which their
property is treated two or three times each year. It is unsightly, annoying,
and requires much extra work in cleaning and repainting. Again, we cannot
give relief-only sympathy. This appeal was taken from the grant of a
temporary variance from the sulfur oxide limitations of § 123.22 of the
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departmental regulations. The coal dust problem presumably existed prior
to the grant of the variance and, no doubt it will exist after its expiration
in July of 1975. There are, of course, fugitive emission standards which
the department and PP&L must observe. This appeal did not concern itself
with those standards, and appellant is free to take such further steps as
are deemed necessary if such violations exist. We urge the department
to cooperate in this effort. 1
Moving to the final issue and, actually, the only issue properly
before us. appellant alleges that t~e so~ variance should not have been
granted and, we assume in the alternative. noncompliance by PP&L
therewith.
Appellant, having filed this appeal, must carry the burden of
proving that there is some detriment to himself and/or to the environment
in the grant of a temporary variance to PP&L. The board freely admits
its limited knowledge of the quantitative and qualitative properties and
propensity of sulfur oxide. Appellant has offered no enlightenment and,
therefore, has failed to carry its burden of proving the department acted
arbitrarily, capriciously or without due regard to appellants' well-being.
which was the very base upon which their case must stand or fall. It
falls.
This board was not established to arbitrate private disputes which
inevitably arise from property ownership. 2 The board is concerned with
damage to the environment which is broad enough in scope to be public
in nature. Specifically, the limited temporary variance which is the subject
of this appeal does not permit the board to reach the serious and important
questions which appellant seeks to litigate.

1.
It is clearly beyond the scope of this adjudication to resolve the coal dust issue. but
it would certainly seem realistic for PP&L to meet with appellant in an etiort to make arrangements
to restore the property on the occasions when excessive coal dust causes visual damage.

2.

The courts of common pleas of the county where the damage occurs is a proper forum.
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ORDER

AND NOW, this 5th day of September, 197 4, the appeal filed
m the above matter is hereby dismissed.

Chairman Robert Broughton did not participate in this decision.

Lower Paxto11 Township
Docket No.

Lower Paxton Township

74-099-W

ADJUDICATION
By

PAUL E. WATERS, Member, September 16, 1974

This matter comes before the board as an appeal from a refusal
of the Department of.Environmental Resources. hereinafter department. to
reimburse the appellant township for one-half of the expenses incurred by
the township in enforcing for 1973, the provisions of the Sewage Facilities
Act, Act of January 24, 1966, P. L. 1535: 35 P.S. 750.1 er seq.
FINDINGS OF FACT

1. Appellant, Lower Paxton Township, carried out certain
functions pertaining to enforcement of the Sewage Facilities Act during
the calendar year 1973.
2. The expenses incurred in the enforcement program for the
township were $4,615.60.
3.
During the calendar year 1973, the township issued some
permits for on-lot sewage disposal systems which lots the department later
found to be unsuitable for such systems.
4. Although there is no township ordinance allowing holding
tanks in the township, this was allowed by the township on at least one
occasion.
5. The township enforcement officer frequently made no
independent verification of certain information provided to the township
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for the purpose of obtaining approval of an on-lot disposal system.
6.
Despite the same continued practice carried on by the
township in enforcement of the act, the department made no objection
to these procedures when application for the 197?. reimbursement was
submitted, and paid by the department.
7.
The Secretary of Environmental Resources did not, at any
time, pass upon the application submitted by the township. A refusal
thereof was made by John A. Sheffer, Jr. in a letter to the township dated
March 27. 1974. from which this appeal was taken.
CONCLUSIONS OF LAW

1.
The board has jurisdiction over the parties and subject matter
of this proceeding.
2.
The township made a proper application for reimbursement
pursuant to section 9 of the Sewage Facilites Act, Act of January 24. 1966.
P. L. 1535; 35 P. S. 750.1.
3. The Act provides:
"Municipalities complying with the provisions of this
act in a manner deemed satisfactory by the secretary shall
be reimbursed annually by the Department from funds
specifically appropriated for such .purpose equal to
one-half of the cost of the expenses incurred by the
municipalities in the enforcement of the provisions of this
act." 1966, Jan. 24, P. L. (1956) 1535, §9.
4.
The Department of Environmental Resources did not
properly deny the application submitted by the township, inasmuch as the
matter was not passed upon by the Secretary of Environmental Resources,
who is specifically required to do so under the Act. 1
5.
The secretary, as opposed to the department, may find under
all of the evidence, that the township has not performed its statutory duty
so ineffectively as to require the harsh sanction of denying reimbursement.
Although the evidence will support such a decision, the discretion granted
1. We decide only that the secretary has not made a determination on the application and,
even if a determination of authority is permitted. it was not shown to have occurred.
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to the secretary is broad, and other facts may lead him to a different exercise
thereof.
ORDER

AND NOW, this 16th day of September. 1974, this matter is
hereby remanded to the Secretary of Environmental Resources for his
disposition.

Lower Pax ton To wnslzip
Docket No.

Lower Paxton Township
and
Amos Shutt, Intervenor

73-353-W

ADJUDICATION
By PAUL E. WATERS, Member. September 16, 1974.

This matter comes before the board :.1s an appeal from the
revocation of the Township of Lower Paxton's Authority to administer the
Pa. Sewage Facilities Act, Act of January 24. 1966. P. L. 1535, 35 P. S.
750. The Department of Environmental Resources, hereinafter department, alleges that it revoked the authority of Lower Paxton Township.
hereinafter township, because it failed to carry out the provision of the
above act and issued sewage permits for installation of on lot disposal
systems on lots which were unsuitable. The lots in question are located
in a development. (Mt. View Acres) owned by one Amos Shutt, who
intervened in the proceedings. The intervenor has spent, and has contracted
to spend, substantial amounts of money to develop Mt. View Acres, and
went forward believing that he would have no problems with soil suitability.
FINDINGS OF FACT

1.
By order of October 2, 1973, the department, pursuant to
section 8 of the Sewage Facilities Act, 35 P. S. § 750.8, and section 610
of The Clean Streams Law, 35 P. S. §691.610, and section 71.31 of 25
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Pa. Code, chapter 71, revoked the authority of Lower Paxton Township
to administer the provisions of said Sewage Facilities Act.
,
Prior to the issuance of the department's order of October
2, 1973, Lower Paxton Township had issued two permits for subsurface
sewage treatment facilities on the Mountain View Acres subdivision, which
permits were issued to: (a) Mr. John Bednar for lot no. l on Eshenaur
Drive, permit no. 200864, and (b) to Mr. E. Bryce Wolford for a lot at
2330 Marion, permit no. 245552.
3. On July 19, 1974, the department. through its
representatives, including a soils scientist, investigated the Mountain Vie\v
Acres subdivision area, including the investigation of soil profiles, on more
than four areas. All of these areas evidenced mottling, 1 which is an
indication of a seasonal high water table, at such depth as to render the
sites unsuitable for subsurface sewage treatment facilities under department
regulations.
4. Following the investigation of July I 9. 1973, Mr. Tritt, the
soils scientist, provided a report of his findings based on the investigation
to Mr. Elmer Knaub, of the Bureau of Community and Environmental
Control, responsible for the area in which Lower Paxton Township is
included. This report concluded that the Mountain View Acres subdivision
area was unsuitable for on-lot, subsurface sewage disposal systems.
5.
Following the July 19, 1973, investigation. Mr. Elmer Knaub
informed the township and Mr. Shutt, in writing, of the findings of the
soils scientist and the lots were unsuitable for subsurface sewage treatment
facilities.
6. After informing the township and the subdivider, Mr. Shutt,
of the unsuitability of the site for subsurface sewage treatment facilities,
the department, at the request of the township, held a meeting, on
August 13, 1973, during which the position of the department was further
explained. The township officials were informed that the subdivision was
l.
Mottling is, in simplest terms, a variation in the coloring of soils. When that variation
shows a concentration of redder colors in some spots, and grayer colors in others-a variation in
"chroma", in particular-it will almost invariably be due to segrega£ion of iron compounds from
other components in the soil, and especially segregation of reduced (ferrous) iron compounds from
oxidized (ferric) iron compounds. Iron compounds in the soil in the presence of air for any extended
period of time will oxidize to the ferric state; ferric compounds are gene:rally red. If the water
table rises to a given level for prolonged periods of time, then the relative absence of oxygen produces
reducing conditions, and the ferric compounds are changed to fenous compounds. Ferrous
compoupds are generally grayer-of a lower chroma. The ferrous compounds tend to migrate, and
collect m nodules; when the water table drops, many of these nodules will be exposed to air. and
oxiduze to ferric iron. Nodules that for some reason the air did not reach. and areas of the soil
from which much of the iron had earlier mig:rated, will appear gray.
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unsuitable for the installation of subsurface sewage treatment facilities.
7. On August 16. 1973, the department's soils scientist visited
the lot owned by Mr. John Bednar and evaluated a soil profile in a backhoe
pit dug for the purpose of such evaluation; this evaluation indicated a
shallow depth of the seasonal water table, as evidenced by the depth to
mottling and the structure of the soil, which rendered the site unsuitable
for subsurface sewage disposal.
At this time, Mr. Bistline, sewage
enforcement officer for the township, observed the mottling in the soil,
although he disputed the depth thereof.
On August 16, 1973, an evaluation was made of a soil profile
8.
exposed on the lot of Mr. E. Bryce Wolford. This profile was exposed
at the site of excavation done on the lot in anticipation of the foundation
of construction for the house. This examination indicated a shallow depth
of the seasonal high water table such as to render the site unsuitable for
on-lot subsurface sewage treatment facilities.
9. On August 16, 1973, Mr. Knaub, Mr. Tritt and other
representatives of the department performed soils evaluation and informed
Mr. Jack Hurley, township supervisor, and Mr. Merle Bistline. sewage
enforcement officer, that the two lots in question-the Bednar and Wolford
lots-were unsuitable for subsurface sewage disposal systems.
10.
On August 21. 1973. the township issued a permit to Mr.
John Bednar for a subsurface sewage treatment facility on the lot that the
department had determined to be unsuitable for such sewage treatment
facility.
11.
On August 27, 1973, the township issued a sewage permit
to Mr. E. Bryce Wolford for the lot that the department had previously
determined was unsuitable for such system.
On September 27, 1973, the township held a hearing 2
12.
concerning the denial of a building permit to Mr. Amos Shutt for lot 19,
section B, Mountain View Acres subdivision, the department was notified
of this hearing on September 19, 1973.
By letter of September 18, 1973, the township, through its
13.
solicitor, Mr. Wix, informed the department as follows:

2. Although we agree with the appellants that it would have been better had the department
elected to attend the hearing which its actions precipitated, it did have the prerogative which was
exercised.
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"the purpose of this letter is simply to advise you
that the Board of Supervisors did vote to direct the
sanitation officer to issue a permit for this lot (lot
No. 19), and any others which pass the percolation test"

14.
Because of soil limitations, a surface malfunction of the
sewage disposal system would be a very high probability on the Bednar
lot and the Wolford lots.
15.
Pollution of the groundwater is likely if subsurface systems
are installed on lots with the soil characteristics and seasonal high water
limitations of or on the Bednar and Wolford lots. and the other areas
examined in the Mountain View Acres subdivision.
16.
Mr. Brooks and his family moved into their home in
Mountain View Acres in March of 1973, and by December of that year
a surface malfunction of the subsurface sewage system had occurred.
17.
The Sewage Facilities Act planning done by the township
as of the date of the hearing did not include provisions for collection and
treatment of sewage in the vicinity of the Mountain View Acres subdivision.
18.
Responsible officials of Lower Paxton Township knew. or
should have known, that the Bednar and Wolford lots were unsuitable for
subsurface sewage treatment facilities. and that said lots did not meet the
requirements of the regulations of the department for subsurface systems.
CONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and subject matter
of this appeal.
2.
Although the lots in question were able to pass percolation
tests, the department's regulations provide that:
"Percolation rates shall not apply where soils are
mottled as a result of seasonal high water tables or where
perched water tables preclude adequate effluent
renovation." 25 Pa. Code 273.13 (d).
3. The department properly revoked the authority of Lower
Paxton Township to administer the Sewage Facilities Act, Act of 1966,
January 24, P. L. 153 5, in that portion of the township known as Mountain
View Acres for its failure to administer the act as required by law.
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4. The department is authorized to revoke the authority of any
municipality which "should fail to administer the Act in conformity with
the standards of the Department and thereby permit and allow conditions
inimical to the public health to occur. .. "
5. The intervenor. Amos Shutt, failed to prove that any
statements which the department by its agents. made regarding Mt. View
Acres, were justifiably relied upon by him to his detriment, giving rise to
the doctrine of estoppel.
DISCUSSION

This is one in a series of cases that arose out of the department's
action revoking certain on-lot sewage disposal permits and the authority
of Lower Paxton Township to administer the Sewage Facilities Act in a
portion of the township known as Mt. View Acres. 3 The department's
action, revoking the permits issued to two parties who had commenced
construction in reliance on the sewage permits, was reversed on the basis
of an estoppel, without reaching the question now before us.'~ We must
now decide whether the department acted properly in revoking the authority
of the township under the Sewage Facilities Act. We believe that it did.
The facts as shown in the extensive record, in this and the related
cases, show clearly and beyond doubt that the department did have
substantial evidence upon which to base its revocation decision. One of
the questions we must answer is: Are the professional and technical
employees of the department credible on the issue of soil suitability? We
believe that they demonstrated a thorough knowledge of· the Mt. View
Acres, and its soil limitations. The record demonstrates many efforts where
the benefit of doubt was weighed in favor of the permit applicants in an
effort and, indeed, with the hope of resolving, matters to their satisfaction.
We believe that the department, based on all of the voluminous
testimony, was left with no choice but to either turn its back on professional
judgment or take the action which it did. It was not the prerogative of
a soil scientist to ignore evidence of permits which he found to be
3. The department refused to reimburse the township for one half of the expenses incurred
in administration of the act, and this was the basis of appeal in DER v. Lower Paxton Township,
EHB Docket No. 74-099-W.
4.

DER v. Wolford & Bednar, EHB Docket No. 73-351-W, (Issued January 25, 1974 ).
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improperly issued by the township. The board previously reversed the
department. not because of any facts disclosed regarding the soil in question,
but only because of a procedure that gave rise to an estoppel as to the
Wolford and Bednar properties already under construction before the
revocation was received.
The township and the intervenor are in positions different than
Bednar and Wolford with regard to the inadequacy of the soil due to a
high water table which was clearly evidenced not only by the mottling,
but also by other testimony .5 The township had

:.1

responsibility to know

of this soil limitation before any permits were issued.
know, or did not care.

[t either did not

Either way, we are satistied that the department

under these circumstances properly revoked the township's authority to
issue more permits in Mt. View Acres.

Although the statute does not

specifically authorize the department to revoke the municipality's authority
in all of the municipality "or any part thereof", we believe that a liberal
construction 6 of statute clearly permits the greater to include the lesser
portion. and we so hold. This issue was raised by intervenor only bec:lUse
the department allowed the township to continue issuing permits in ::ill of
the township except Mt. View Acres.
The intervenor, of course. has no greater rights in the township's
authority to issue permits than does the township itself. He could however
establish his right to on-lot sewage permits independent of the township's
administrative problems.

The intervenor, therefore, argues that he was led

to believe that he would have no problem getting on-lot sewage permits
and, on this basis, made large expenditures of money for curbs and other
improvements.
It should be too obvious to require mention, that the department
could not possibly be expected to pass upon the suitability of Mt. View
Acres for development without first inspecting and testing the soil there.
If it knew in advance that the soil was suitable it would make no sense
to test and inspect it.
If the township or any of its agents made
5.

Mr. Brooks testified to the clear water which created some problems with his septic system.

6.

Statutory Construction Act of 1937, May 28. P.L. 1019, 46 P.S. 558.

374.

Lower Paxto11 Towllslzip

representations regarding future events, obviously the department could not
be bound thereby. The testimony shows that Mr. Shutt made expenditures
and incurred obligations without reliance or even contact with the
department. It is therefore clear that no estoppel can arise. because there
was no reliance by intervenor on representations made by the department.
On the contrary, the testimony of intervenor himself indicates that, even
after he had reason to believe a problem was developing with the
department, he went ahead with development of curbs and other
expenditures. 7
The intervenor has argued at some length regarding Mountain
Dale, a development on the same mountain range but to the west three
to six miles. It is suggested that the department knew about sewage disposal
problems in that area and is now estopped from revoking the township's
authority to tssue on-lot sewage permits because it failed to notify the
intervenor, Mr. Shutt, before he made substantial development
commitments. It cannot be argued that the intervenor relied upon any
departmental representation in this regard as none are alleged. The board
is unable to find any authority for the imposition of any such departmental
duty as on this, and none has been supplied by intervenor or appellant. 8
Although the issue is touched upon in the testimony, it appears
that the intervenor does not seriously contend that the lots are suitable
for on-lot sewage disposal, but rather relies heavily upon the legal infirmities
7.

Testimony of Mr. Shutt at page 361 of Notes of Testimony:
"Q At that meeting, did he say anything to you about what might or might not happen
as a result of his inspection of your land?
"A He said that we don't want to shut nobody off. We just want to look it over.
And that is what he did.
"Q What did he say, if anything, that he might do as a result of your-of his inspection
of your land?
"A Well, at that time, he didn't say what he was going to do. And I a~ked him whether
he has any intention of dosing me up or anything like that. And just like I said before. He
said no, we don't want to shut nobody off. And everything just went the opposite way then,
I had dug the hole and percolated the job and I was closed down for no reason."
Notes of testimony page 363:
"Q How far had you gotten'?
"A Well, I will tell you, they had shut me off two days after the curb was in."
8.

Notes of testimony · Page 385:
"The Examiner: Your argument is the Department has the obligation to go over that
entire mountain range and give notices? I don't know ..• (that it has) a duty.
"Mr. Fearen: It has-at least they have an obligation in my view to notify planning
agencies.
"The Examiner: I would have to have some citation of that authority."
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in the departmental procedures in denying him the needed permits. It
is argued that the department has exceeded its authority in refusing permits
withour actual proof of the contamination of waters of the Commonwealth.
The Clean Streams Law, (35 P. S. 691. 202), and the permit regulations
of the department would require an absurd result if the department could
not act until after the actual degradation of underground water occurred.
If this was intended, there would be no need for a sewage disposal permit
system. Anyone could install an on-lot system in any soil, and no action
would be taken by the department until after the malfunction occurred.
In summary, it is clear that the township issued permits 9 , and
clearly intended to continue issuing on-lot sewage permits. without regard
to. the departmental regulations' 0 pertaining to seasonal high water table
(73.11 ). This act of defiance in our opinion justified the department in
taking over the administration of the Sewage Facilites Act, supra, at least
in Mt. View Acres.
ORDER

AND NOW, this 16th day of September, 1974, the appeals of
Lower Paxton Township ~111d Amos Shutt. intervenor. arc hereby dismissed.

9.
Although the township failed to update its official Sewage f-acilities r\<.:t plan in violation
of department regulation 71.6. we bdieve this alone would not have justified the a<.:tion of the
department in revoking its authority under the Sewage f-acilities Act. supra.
I 0.
The township advised the department by letter on September 28. 1973. that it would
continue to issue permits for any lots which passed the percolation test. It is clear that soil can
pass the percolation test and still pollute underground water, if there is insufficient soil to filter
the sewage discharge before it reaches the water table.

STEAK AND ALE RESTAURANTS
OF AMERICA

Docket No. 74-039-W

ADJUDICATION
By PAUL E. WATERS, Member, September 17, 1974

This matter comes before the board as an appeal from the denial
of a permit to appellant for connection of a commercial establishment,
a Steak and Ale restaurant. to the south plant of the East Pennsboro
Township Authority. The sewage treatment plant in question was the
subject of a previous order of the board which found an hydraulic overload
at the plant and limited future connections to three new residential dwellings
per month unless the parties agreed to some other equivalent distribution
of the three permits on a case by case basis, until the plant capacity problem.
which was being addressed, was completely solved.
Appellant presented testimony at the hearing to support an appeal
based on a belief that, if the sewage was released from its business
establishment :lt night. then the plant design limit of 1.12 million gallons
per day would not be adversely affected.
A motion to dismiss the appeal was made, but was denied when
appellant raised another issue concerning the lack of due process by
permitting some connections and prohibiting others. It is argued that there
11
11
11
11
must be an all or none rule applied, and any other solution is
constitutionally inappropriate.
FINDINGS OF FACT

l.
Appellant, Steak and Ale Restaurants of America, Inc ..
applied for a sewage permit for connection to the south plant of the East
Pennsboro Township Authority, which is presently under a partial sewer
ban.
2.
The partial sewer ban presently in effect at the plant was
imposed by order of this board as a modification of a complete ban which
had previously been imposed by the Department of Environmental
Resources in response to an overload of the plant capacity.
3.
The south treatment plant of East Pennsboro Township has
a capacity of 1.12 million gallons per day, but has been and is receiving
flows in excess of that amount.
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4. The board, in modifying the complete sewer ban to a limited
ban, found no organic overload, and found that the authority was making
substantial efforts to solve the hydraulic overload.
5. Considering all of the circumstances of that case, a complete
sewer ban was not deemed to be reasonable by the board.
6.
Appellant had informal meetings with the department to
obtain the permit it seeks, but these meetings were not fruitful, and
appellant now feels that due consideration was never really given to its
application.
7.
Appellant has devised a system whereby all of the discharge
from its establishment into the sewage system would be made by a time
release at night when the south plant receives a low flow.
CONCLUSIONS OF LAW

I.

The board has jurisdiction over the parties and the subject

matter.
2. The introduction of sewage into a public system going to
a treatment plant which is already hydraulically overloaded cannot be
allowed on the basis that it will be released at a time of lowest tlow to
the plant during the 24 hour period.
3. The board may properly modify a sewer ban by allowing
a limited number of new connections when there is no substantial organic
overload, and where limited connections present no public health hazard.
4. The board must permit the department to carry out its
discretionary administrative function in determining which connections pose
the least threat to an hydraulically overloaded treatment plant, so long as
the decisions are not arbitrary or unreasonable.
5. The Clean Streams Act authorizes the department to prohibit
any additional sewer connections to a municipal system, and this authority
includes the power to limit the number of such connections under proper
circumstances.
6. The order of the board issued in the matter of East
Pennsboro Township Docket No. 73-287-W permitting three residential
dwellings per month and only such other connections as were agreed upon
between the department, township, and township sewer authority, is not
so vague as to violate the due process clause of the state or federal
Constitution.
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7.
Equal protection of the law guarantees only that all persons.
within a particular classification, shall be treated equally before the Ia w
provided that the classes themselves have some reasonable and proper basis
for distinction.
DISCUSSION

Appellant desires to establish a restaurant in East Pennsboro
Township and to discharge to a hydraulically overloaded treatment plant.
It is clear to us that, if this is to be permitted. it will not be
on the basis of any theory that turns on the time of day (or night) that
is selected for the discharge of sewage into the public system. It would
seem to be beyond question that, if a treatment plant has a capacity of
1.12 million gallons per day, that same system does not gain additional
capacity at night. The hearing in this proceeding was largely given over
to the above proposition, and we would have granted the motion to dismiss
the case if this were the sole issue raised by this appeal. 1 It is the
department's position that appellant may not now attack the order issued
by the board in March 1974, and appealed only by the township. We
disagree. Appellant had neither reason nor standing to appeal the order
until the application for a permit was denied. 2
Appellant raises three issues, two constitutional and one statutory.
which now deserve our attention. First, it is argued that under The Clean
Streams Law the board is without authority to limit the total number of

l.
AppeUant raised a question about the limited consideration which was given to its proposal.
and suggested that there was some new information that was never considered at all by the
department. The board indicated that it would remand the case to the department without a hearing
if that was to be an issue before the board. Appellant then waived any consideration oi the
"appealable order" issue.

2.
In the face of arguments that appeUant ca!Ulot challenge the validity of the order at this
time, it seems to us that this is clearly the time to do so. The sewer co!Ulection ban order, as
modified by the board, has some characteristics of a regulation-it applies generally to all future
applicants for building permits in East Pennsboro Township. The only time appellant can attack
our earlier decision is after that decision comes to be applied to it. The department, which had
the discretion to grant an exception despite the "three dwellings" limitation, chose not to. TI1e
fact that the board had this discretion does not, we think, obviate the issue of the validity of
the rule itself as applied to appeUant.
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connections to a public sewage. system. It is argued that the law allows
all applications to hookup or, where there is danger to public health, no
applicant may hookup. 3 What the department or this board may not do,
appellant urges, is impose a monthly quota on connections. At first blush
this appears to be a weighty and cogent argument. If this argument were
applied to a case where an organic overload was the sole issue, we would
agree emphatically. This, however, is not the case. Here we are dealing
with a limited ban imposed because of much more speculative, and difficult
to prove, danger to public health. which comes from exceeding the plant
capacity due to infiltration of water. usually from a source having nothing
to do with sewage, i.e. rainwater and surface water. It is for this reason
that we believe a limited sewer connection order was proper in the first
instance. The Clean Streams Act states that the department orders:
" ... may
prohibit sewer systems extensions,
additional connections, or any other action that would
result in an increase in the sewage that would be
discharged into an existing sewer system or treatment
facility." 691.203, as amended 1970, July 31, P. L. 653.
We believe this language was intended by the legislature to have a liberal
construction. 4 It is axiomatic that the greater includes the lesser. Where
the department is authorized to prohibit all connections beyond J given
number, this is deemed to be the maximum that will permit the plant to
operate without posing a threat to public health. It is admittedly difficult
if not impossible to determine the exact number, any excess of which would
create a danger to health. There is no "magic" number. We strove only
for some reasonable limitation on additional connections, until such time
as corrective measures could bring the plant infiltration problem under
control. True, it is an administrative function to reach the indicJted
determination. It is our view, however, that the board may properly enter
any final order in an Jppeal. which could have and, indeed, should hJve
been issued by the department, if there is substantial evidence offered to
support each order.
3.

The Oean Streams Act, Act of June 22. 1937, P.L. 1987,as amended, 35 P. S. 691.203(a)

et seq., authorizes the department to issue an order to a municipality when necessary to properly
provide for the prevention-of
4.

il

public health nuisance.

Statutory Construction Act. Act of 1937, May 28 P.S. 1019. §558.
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In any event, we fail to see how this first argument, advanced
by appellant, can possibly aid his cause. If. as has been suggested, the
department has only two alternatives (either to allow all connections, or
ban all of them) then nothing could be more clear than that the department
would elect to allow no connections-including appellants .
Moving to the first constitutional argument, appellant alleges a
violation of his right under the federal and state constitutions, to due
process.
Specifically, he believes the board order, which limited East
Pennsboro Township to three dwelling connections per month unless
otherwise agreed between the department and the township, is too vague
to be enforceable.
Due process of law is, after all, simply a constitutional test of
fairness under all of the particular circumstances. In Hannach et a/ l'. Larch
er a/ 363 U.S. 420 ( 1960). the U.S. Supreme Court said:
" ... 'Due process' is an elusive concept. Its exact
boundaries are undefinable. and its content vanes
accrording to specific factual contexts.
Thus. when
governmental agenctes adjudicate or make binding
determinations which directly affect the kgal rights of
individuals. it is imperative that those agencies use the
procedures which have traditionally been associated with
the judicial process.
On the other hand. when
governmental action does not partake of an Jdjudication,
as for example, when a general fact-finding investigation
is being conducted, it is not necessary that the full
panoply of judical procedures be used. Therefore, as a
generalization it can be said that due process embodies
the differing rules of fair play, which through the ye:.1rs,
have become associated with differing types of
proceedings. Whether the Constitution requires that a
particular right obtain in a specific proceeding depends
upon a complexity of factors. The nature of the alleged
right involved, the n:.~ture of the proceeding, and the
possible burden on that proceeding arc all considerations
which must be taken into account."
As frequently occurs in the area of administrative law, a case
by case factual determination must be made before particular regulations
or prohibitions are applied. Indeed this is one of the chief distinctions
between judicial and administrative justice. Such delegations of authority
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to administrative agencies are necessarily more vague than other statutory
provisions such as our criminal laws. We, therefore, believe that cases cited
under our criminal laws are not here applicable to the due process question
in this context. There is. of course. nothing vague about a requirement
that three dwellings each month be allowed to connect to the township's
public sewage facility. With regard to the department's being given the
administrative discretion to determine which connections beyond that
number are to be allowed, we believe the previous discussion is explanatory.
In our view the legislature delegated this power to the department. The
board has simply recognized it. If this constitutional question arose in
a context other than in administrative law, perhaps our decision would be
different.
The final question is a related, though different one, and is based
on the Equal Protection Clause of our U.S. Constitution. Inasmuch as
the department can determine who can and cannot hook-up to the
township's system, and has refused appellant's application, appellant argued
that commercial establishments. such as his, are not being treated equally
with residential dwellings. The short answer is. of course. that commercial
establishments have never been treated, in law, the same as residential
dwellings. The constitution requires only that all classes of structures be
treated the same as any others within that class.
We do believe, however, with the appellant. that if any commercial
establishments are permitted by agreement of the township and the
department, then all must be given an equal chance to obtain a permit.
This may simply mean that all such applicants be considered on a first-come
first-served basis if there are no other distinguishing factors and the three
allowed dwelling connections are either not used, or are exceeded. by
agreement of the parties.
It is the department which is best suited, by its professional and
technical staff, to determine which connections will offer the least likelihood
of a threat to public health. 5 This board does not have the desire. authority
or expertise, to run the department. Where a proposed departmental action
is arbitrary or unreasonable, this board is simply empowered to say so.
In conclusion, the appellant has offered no evidence to show a
5.
It was our view that the parties may decide in a particular month to allow a connection
other than residential in lieu of such three residential connections where reasons dictated.
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violation of his rights to equal protection of the law. It is therefore
necessary for us to dismiss the appeal. We do this, however, with the
caveat that the department or the township have the authority to permit
any commercial establishments to connect to the municipal sewage system
and, if and when this is allowed, appellant must be considered along with
other such applicants on some fair and reasonable basis.
ORDER

AND NOW, this 17th day of September. 1974, the appeal of
Steak and Ale is hereby dismissed without prejudice.
CONCURRING OPINION
By JOSEPH L. COHEN, Member

While I concur generally m this adjudication, I cannot concur
in the reasons set forth therefor in the adjudication insofar as they relate
to rulings on the constitutionality of the previous order of the board in
Commomvealtlz 1'. East Pennsboro Towns/zip. EHB Docket No. 73-287-W
(issued March 8, 1974). It is clear that appellant is seeking to question
the validity of a past adjudication of this board by means of a collateral
attack thereon. I have difficulty in agreeing that an inquiry into the
propriety of our former adjudication is warranted in this situation. But.
even if the appellant's "cause of action" did not arise until after the appeal
period for appeals from board orders has expired, it is clear that the previous
adjudication of the board in Commonwealth v. East Pennsboro Township.
supra. did not adversely affect the interests of appellant. Whatever
aggrievement appellant suffered was from the action of the department,
not from that of this board. The adjudication of this board in the East
Pennsboro matter, supra, did not in any way preclude the department from
permitting appellant to tap into the sewer system. As a matter of fact.
the order of the board in that matter specifically permitted other
connections to the system under conditions which allowed the department
to exercise its discretion. That being the case, it is difficult for me to
understand how the previous action of this board adversely affected
appellant's rights.
For the reasons set forth above, I am of the opinion that appellant
lacks standing to contest the constitutionality of our prior order in

Steak and Ale Restaurants of America

383.

Commonwealth 1'. East Pennsboro, supra.
Had our previous order not
contained a provision allowing additional connections with the agreement
of the department, the township and the township sewer authority, perhaps
appellants could have properly raised a question concerning the propriety
of our previous order. However, since the order did contain such a
provision, there was no reason to rule on the constitutional issues with
regard to our previous adjudication other than by denying appellant's
standing to raise them.
Insofar as the action of the department is concerned from which
this appeal is taken, it is perfectly proper for appellant to raise issues of
constitutionality relative to that action; however, I do not believe he can
raise the issue with regard to the board's previous order.

Greaser. Greaser, Vischer
Greaser, Greaser, Vischer, et al

Docket No.

73-452-C

v.
and G. & W. H. Corson, Inc., Intervenor
ADJUDICATION
By JOSEPH L. COHEN, Member, September 23, 1974

This matter is before the board on the appeal of a number of
residents living in the vicinity of the Corson Lime Quarry from the granting
of a variance to the. quarry from certain air pollution emission control
requirements set forth in the rules and regulations of the Environmental
Quality Board of the Commonwealth. For the reasons set forth in this
adjudication, the appeal of these residents must be sustained and the matter
remanded to the department.
FINDINGS OF FACT ·

1.
Appellants, all residents of Whitemarsh Township,
Montgomery County, Pennsylvania, are Dr. and Mrs. Thomas J. Yischer,
6005 Cricket Road; Maylin and Ruth Greaser, 6000 Cricket Road; John R.
and M. Jane Wilson, 6015 Cannon Hill Road; Mr. and Mrs. Frank Curry,
6000 Cricket Road; Fred and Margaret M. Keeler, 6006 Cannon Hill Road.
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Appellee

is

Department

of

Environmental

Resources.

Commonwealth of Pennsylvania.
3.
Intervenor is G. & W. H. Corson. Inc., Whitemarsh Township,
:'vfontgomery County. Pennsylv:mia.
4.
The subject matter of this appeal is an order no. 73-867-V
(order) issued by the Commonwealth of Pennsylvania, Department of
Environmental Resources (department) to G. & W. H. Corson, Inc.,
Plymouth Meeting,_ Montgomery County (Corson).
5.
Said order gr:111ted Corson a variance from the applicability
of department regulations 123.13 and I 23.41 as said regulations :.1pply to
the particulate and visible emissions from the Miracle Plant pressure hydrator
(Miracle Plant) at the Corson facility.
6.
Under the terms of said order, Corson will be allowed to
exceed the limitations set forth in regulations 123.13 and 123.41 until
May 15. 1975, at which time emission control equipment for the Miracle
Plant shall have been installed and be operational.
7.
The department issued said order upon receipt of a petition
for v:1riance submitted by Corson on June 15, 1973. Said petition outlined
the repeated efforts of Corson to control emissions from the \lir:1cle Pl:1nt
and set forth a schedule for achieving compliance with regulations I 23.1.3
and 123.41.
8.
The i'vliracle Plant includes a pressure vessel in which
quicklime and water are blended to produce hydrated lime. During the
process, steam is given off which carries some particles of hydrated lime.
a fme white powder.
9.
Corson has always operated the Miracle Plant with emission
control devices. Prior to Febm:1ry 1971, emissions were controlled by a
low energy scrubbing system. In February of that year Corson installed
a Venturi scrubber and Ducon separator to improve the control of emissions.
10.
A brown gritty dust settles on appelbnts' properties in the
vicinity of intervenor's plant and in all likelihood is the result of the
operation of intervenor's quarry, although said dust is not the result of
emissions from intervenor's Miracle Plant.
11.
The order granting the variance reads in relevant part as
follows:

--~----------.-:'~---------
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"Upon a review of the petition and accompanying
materials, testimony (if any) received at public hearing,
and upon other information available to the Department
dealing with the availability of technology to control
emissions from hydrated lime processes. the Department
finds that:

"1.
The granting of such a variance will not prevent
or interfere with attainment or maintenance of ambient
air standards within the time prescribed by the Federal
Clean Air Act and Rules and Regulations promulgated
thereunder.

"2.
The emiSSions from the source are likely to
comply with Chapter 123 at the expiration of the
variance period.
"3.
The granting of the variance, as requested, is
reasonable inasmuch as the intermediate dates, and the
completion set forth in the petition and incorporated into
this order, indicate that the company intends to effect
the control of the source as quickly as is .reasonably
practicable.
"NOW, THEREFORE. this II th day of December.
1973, the Department hereby grants a variance. as
requested in the petition Ia copy of said petition and
amendment is attached hereto and marked Exhibit 'A'),
and further orders that G. & W. Corson, Inc., its
successors and assigns, shall:
"(a) on or before May 15, 1975, complete the
implementation of the control plan set forth in the
aforementioned petition for a variance, which plan is
hereby incorporated herein and made a part hereof:
"(b) on or before Jan uarv 3 1. 1974,, submit details
of the company's plans to the. Department:. setting forth
a detailed description of the methods or devices to be
used to control the emissions and a schedule indicating
the dates upon which each intermediate step of the plan
is to be completed;
"(c) place purchase orders for equipment necessary
for compliance with paragraph (a) of this order no later
than March 1, 1974, and submit proof thereof to the
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Department within five (5) days after such orders are
placed;
"(d) initiate on-site constmction or installation of
emission control equipment on or before September 15.
1974;
"(e) complete on-site construction or installation of
emission control equipment on or before April 15, 1975:

.

on and after May 15. 1975 operate its Miracle
Plant Pressure Hydrator located at its plant in Whitemarsh
Township, Montgomery County, Pennsylvania in such a
manner as to maintain the emissions of particulate matter
to within the limits specified in Chapter 123 of the Rules
and Regulations of the Department of Environmental
Resources; and,
"(f)

"(g) submit quarterly progress reports to the
Department of Environmental Resources, commencing on
January 1. 1974 and continuing thereafter until
compliance with paragraph (a) of this order is achieved."
12.
In granting the variance to intervenor, the department did
not set forth any findings relative to affects on health, safety and welfare
with reg1.rd to emissions from intervenor's Miracle Plant.
DISCUSSION

This matter must be remanded to the department for the reason
that it did not follow its own rules and regulations with regard to the
issuance of variances. On January 27, 1972, the Environmental Quality
Board of the Commonwealth adopted 25 Pa. Code§ 141.1 et seq. providing,
inter alia, for the granting of variances from emission limitations set forth
in board rules and regulations relating to the emission of air contaminants
into the outdoor atmosphere. Section l41.2(b) of these regulations provide
as follows:
"The Department shall grant any petition for a
temporary variance, in whole or in part, upon a review
of the petition and accompanying material, and upon any
additional investigations which the Department may
conduct, provided the Department finds that:
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11

(1) Such action will not prevent or interfere with
attainment or maintenance of any ambient air quality
standard contained in this Article within the time
prescribed for the attainment of such ambient air quality
standard by the Clean Air Act.
11
(2) The quantity and level of emissions from the
source at the expiration of the temporary variance are
likely to comply with the applicable standards of this
Article;
11
(3) Such action is reasonable, considering the
toxicity and other effects of such emissions on the public
health, safety and welfare. the meteorological factors
affecting the dispersion of the emissions, the land use
characteristics of the areas affected by the emissions,
efforts taken by the petitioner to comply with those
orders and regulations of the Department that were in
effect prior to the effective date of this Chapter and that
are related to those contaminants which are the subject
of the petition, the status of compliance of the petitioner,
and any other relevant factors."

These regulations require that a variance shall issue provided that
the department makes certain findings. It is clear on the face of the variance
order that the department made explicit findings with regard to §l4l..2(b)
( l) and (.2). but that the finding of reasonableness in numbered paragraph
three of the variance order does not conform to the requirements of
§ l41.2(b) (3) of the variance regulation. At a minimum, this regulation
requires that there be a finding of reasonableness considering the toxicity
and other affects of such emissions on public health, safety and welfare.
Such a finding is the raison d'etre for regulatory action of the part of
the department in the field of air pollution control. Although there is
an inference in the record that the department may have been of the opinion
that the emissions from the Miracle Plant had no adverse effect upon public
health, safety and welfare, the absence of a finding of reasonableness wirh
regard to these. factors constitutes a lack of compliance on the part of
the department with the regulation.
Appellants in this case have shown that there is a substantial air
pollution problem which is affecting the comfortable enjoyment of their
lives and property in the vicinity of the quarry. While it is true that
appellants have not shown that the problem originates from the Miracle
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Plant, nevertheless they have shown that a problem of air pollution exists
as a result of the operation of intervenor's plant. Surely, for the department
to grant a variance in the face of strong public protest without articulating
on the record whether the granting of the variance will have an affect on
health. safety and welfare. is not only a failure to follow regulations. but
also is a serious error in judgment. The failure to make such a finding
could reasonably lead the affected public to the conclusion that the
department had not investigated th.is aspect of its responsibility and had
not adequately taken their concerns into consideration.
When the department is in the process of acting upon a petition
for a variance under chapter 141 of its regulations, its obligation is at a
minimum to consider the impact of the granting of the variance on the
interests which the Air Pollution Control Act, supra, seeks to protect. We
are of the opinion that it must affirmatively appear as of record, either
in the variance document itself or through extrinsic evidence, that the
department considered the impact of the grant of the variance on public
health. safety and welfare. Failure to do so runs counter to the requirements
of § 14l.~(b) (3) of the regulations.
We arc not suggesting that the department failed to take these
matters into consideration in this case. but only that it did not appear
as of record at the hearing or in the variance document itself that it had
done so. We are only requiring that it affirmatively appear that the
department has considered these matters in the process of reviewing the
variance application and has made a determination with respect thereto in
its action on the application.
The intervenor raised preliminary objections in the nature of ( l)
a motion to dismiss, (2) a motion to strike the appeal and (3) a motion
for more definite and certain pleadings. These objections \viii be considered
seriatim.
As part of its motion to dismiss. intervenor lists three reasons
therefor:
l.
Appellant's notice of appeal lacks conformity to the rules
of practice and procedure of the board in that it does not comply with
the requirement of those rules with regard to setting forth the name. address
and telephone number of each appellant; that the rules require entries of
appearance to be filed with the board and served upon every other party
to the proceeding; that the rules require certain pleadings to be verified.
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The state of the pleadings and the record in the appeal does
not adequately disclose the number or identity of appellants of record.
3.
Appellants may not add as parties a class of all other persons
similarly situated.
The motion to dismiss will not be granted. Section 21.21 of
the rules of practice and procedure before the board set forth the
requirements for the taking of appeals before the board. There is no
requirement in that section that notices of appeal be verified. It is clear
that this section of the rules is an exception to § 21.18 which pertains
to pleadings and their conformity with the Pennsylvania Rules of Civil
Procedure. While rule three of the Pennsylvania Rules of Civil Procedure
provide for the verification of appeals from the actions of administrative
agencies, it is clear that that rule has no application in the present
circumstances for the reason that § 21.21 of the rules of practice and
procedure before the board is clearly an exception to § 21.18 of these rules.
Therefore, there is no requirement that appeals before the board be verified.
With regard to the requirement of §21.12(c) of the rules of
practice and procedure before the board that entries of appearances be filed
with the board and served on the other p:1rties to the proceedings. the
fact that appellant's counsel is set forth on the notice of appe:.ll which
has been served on all parties to this proceeding is sufficient to comply
with that provision.
More serious, however, are those portions of the motion to dismiss
which relate to the identity and the number of appellants of record.
Appellant's counsel was put on notice by the filing of this motion and
by specific direction of the board that a legible typewritten list of all the
appellants in this proceeding be furnished to the board and to the adverse
parties. Appellant's counsel on two occasions at the hearings held in this
matter assured the board that this would be done. Until advised by the
writer of this opinion that he had not complied with this mandate. counsel
for appellants made no effort to supply said list.
Intervenor has the right to know the identity of the persons
bringing the appeal. The list of appellants appended to the notice of appeal
is illegible, making the names extremely difficult or impossible to ascertain.
Therefore, although the motion to dismiss will not be granted, the interests
of justice require that the appellants in this case be limited to those persons
whose identity could unmistakably be ascertained at the time of the hearing.
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Therefore, only those persons and their spouses, if any, who appeared at
the hearing and whose names appear on the typewritten list supplied to
the board will be considered as appellants. All others, whose names appear
on the typewritten list. will be stricken as appellants.
We are of the opinion that by not making the identities of
appellants indisputably clear, intervenor was deprived of its right to ascertain
whether all the appellants have standing. This is a sufficient legal detriment
to justify the sanction taken above.
Intervenor's motion to strike and motion for more definite and
certain pleadings is denied for the reason that § 21.18(a) of the rules of
practice and procedure before this board make it abundantly clear that
the Pennsylvania Rules of Civil Procedure apply except where the board's
rules provide otherwise. Section 21.21 of the board's rules do provide
otherwise w1th regard to the form and content of the notice of appeal.
Therefore intervenor's motion to strike off pleading and motion for more
definite and certain pleading are hereby denied.
CONCLUSIONS OF LAW

s

1. The provisions of 25 Pa. Code
141.2 authorize the
Department of Environmental Resources to grant temporary variances from
emission standards set forth in air pollution control regulations.
2. The effect of a grant of a variance under. the regulations
is to place the party to whom a variance is granted in a status of compliance
with the provisions "of the Air Pollution Control Act, Act of January 8,
1960, P. L. 2119, as amended 35 P. S. §4001 et seq., as long as said
party complies with the conditions under which the variance is granted.
3. 25 Pa. Code § 141.2 requires, inter alia, that a finding of
reasonableness be made by the Department of Environmental Resources
before a variance is granted.
4.
A finding of reasonableness must be predicated upon an
evaluation of the emission to be allowed under the variance in terms of
their effects on public health, safety and welfare.
5. The grant by the Department of Environmental Resources
of the variance to G. & W. H. Corson, Inc., Miracle Lime Plant was improper
for the reason that there was no specific finding with regard to whether
the granting of such variance would have any effect on public health, safety
or welfare.
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ORDER

AND NOW, this 23rd day of September, 1974, the appeal of
Greaser, Greaser, Yischer, Wilson. Curry and Keeler is hereby sustained and
the action of the Department of Environmental Resources in granting a
variance to G. & W. H. Corson Inc. for its Miracle Lime Plant in Whitemarsh
Township, Montgomery County, Pennsylvania, is hereby set aside and
remanded to the department for action in conformity with this adjudication.

Westmoreland-Fayette Municipal Sewage Authority
WESTMORELAND-FAYETTE
MUNICIPAL SEWAGE AUTHORITY
SCOTTDALE BOROUGH and
EVERSON BOROUGH

Docket No. 73-171-B
Docket No. 73-172-B
Docket No. 73-1 93-B

ADJUDICATION
By ROBERT BROUGHTON, Chairman, October 7, 1974

On May 16. 1973. the Department of Environmental Resources
(department), issued an order to each of the following municipal entities:
Everson Borough (Everson), Scottdale Borough (Scottdale), and Westmoreland-Fayette Municipal Sewage Authority (authority).
In each such order the department first made a finding that East
Huntingdon Township, Westmoreland County, is discharging and permitting
the discharge of untreated or inadequately treated sewage to the waters
of the Commonwealth in violation of sections 201, 202 and 203 of The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§ 691.201, 35 P.S. § 691.202 and 35 P.S. §691.203. The department
then found that such discharge has resulted in water pollution and other
health hazards on the East Huntingdon Township side of Porter Avenue.
The department found, finally, that abatement of said pollution and other
public nuisances in a manner consistent with sections 4, 5 and 203 of The
Clean Streams Law, supra, 35 P.S. § 691 .4, 35 P.S. § 691.5 and 35 P.S.
§ 691.203, and with section 91.31 of chapter 91 of title 25, rules and
regulations, Department of Environmental Resources, general provisions,
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requires East Huntingdon Township to construct and operate sewerage
facilities to collect said sewage discharge and to convey such sewage to
treatment facilities of the Westmoreland-Fayette Municipal Sewage
Authority.
The department ordered Everson. Scottdale and Authority to
outline their proposals for complying with this order at a meeting with
the department at the State Office Building in Pittsburgh, Pennsylvania,
on May 31, 1973, and within thirty days from the date of each order
to negotiate. develop and execute with each other and with East Huntingdon
Township agreements and documents necessary to implement the abatement
of said sev..1ge discharge in the manner above set forth in accordance with
the schedule set forth in an order which was issued to East Huntingdon
Township, a copy of which was attached to each of the May 16, 1973
orders. 1
Everson, Scottdale and Authority each filed an appeal to this
board from the May 16, 1974 order which the department issued. but East
Huntingdon Township did not file such an appeal.
The thrust of these appeals was three-fold.
Each ~lppellant
contended that the department had no lawful authority to order a municipal
entity which was not in violation of The Cle~m Streams L.1w. SllfJta. to
enter into agreements to treat the sewage generated in J municipality \vhich
was in violation of The Clean Streams Law, supra. Everson and Authority

1.
In the order to East Huntingdon Township, dated May 16, 1973, the department found,
inter alia, that untreated and inadequately treated sewage from residences located on Porter Avenue
in East Huntingdon Township was being discharged to the waters of the Commonwealth and that
abatement of the poUution and public health nuisances which result from said discharge requires
that the township construct and operate sewage conveyance facilities to collect this discharge and
convey this sewage to the treatment facilities of the Westmoreland-Fayette Municipal Sewage
Authority. The township was ordered to outline its proposal for complying with this order at a
meeting with the department at the State Office Building in Pittsburgh. Pennsylvania. on :\1ay 31.
1973; to negotiate, develop and execute with Everson. Scottdale and Authority agreements and
documents necessary to implement the abatement of said sewage discharge in the manner set forth
in the order to the township within thirty days from the elate of the order to the township: to
submit or cause to be submitted applications for a permit for construction of sewerage facilities
to convey said sewage to the treatment facilities of the Authority \\ithin thirty days from the
date of the meeting with the department of May 31, 1973; to begin construction of these sewerage
facilities within thirty days from the date of issuance of the permit by the department: to complete
construction of said sewerage facilities and begin operation thereof in accordance with the permit
within 45 days from the start of construction: and, to advise the department. in writing, of the
initiation of construction and completion of construction within ten days of the occurrence of
same.
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contended that it was physically impossible to negotiate, develop and
execute the agreements and documents prescribed in the May 16, 1973
orders within thirty days from May 16, 1973. Everson contended that
the other municipal entities previously refused to participate in the
abatement project which the order to it mandated, and as such negotiations
with these municipal entities were impossible.
On July 3, 1973, we entered an order by the terms of which
these appeals were consolidated.
We assigned hearing examiner Louis R. Salamon. Esquire. to
preside at the hearing on these appeals. and on January 9, 1974. the
examiner held a pre-hearing conference with reference to these matters.
This pre-hearing conference was attended by representatives from
the. department, East Huntingdon Township, Scottdale and Authority. 2
During the course of this pre-hearing conference there was a full
discussion as to the reasons why these municipal entities, including East
Huntingdon Township, had not complied with the terms of the orders of
May 16, 1973. Tllis pre-hearing conference was reported and the statements
made therein were transcribed. although none of these statements were made
under oath.
A representative of the department. Terry A. Pallas. indicated that
raw or inadequately treated sewage from twelve to twenty homes. situate
along Porter Avenue in East Huntingdon Township. was being discharged
to the waters of the Commonwealth. Attorney James J. \1anderino.
Solicitor for East Huntingdon Township, indicated that the township was
cognizant of these sewage discharge problems and was willing to participate
in a reasonable sewage abatement program and attorneys Robert P. Boyer,
Solicitor for authority and Joseph A. Hudock, Solicitor for Scottdale
indicated that authority and Scottdale were willing to treat this sewage
at the authority treatment plant.
The stumbling block, as it almost always is in this type of case.
was the allocation of financial responsibility to complete this projecL In
particular, the parties were unable to resolve the question of whether tap-in
fees were to be charged to residents of East Huntingdon Township.

2.
Although Everson was fonnally notified by this board of !he time and place of this
pre-hearing conference, no representative from Everson attended. nor was an explanation offered
for such failure to attend.
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At the conclusion of this pre-hearing conference, the parties
stipulated that there was no necessity to proceed with a hearing on the
merits of these appeals. (Tr. 49) They stipulated. further. that if appellants
did. in fact. enter into the agreements pursuant to the May 16. 1973 orders.
there could be economic consequences to each of them and they could
be required to spend funds which they would not otherwise be required
to spend if they were not required to treat the sewage generated in East
Huntingdon Township.
DISCUSSION

On June 18. 1973. this board issued its adjudication in
Departrrient of Environmental Resources l'. City of Uniontown. E.H:B.
Docket No. 72-203. We there held that the department has the authority,
under The Clean Streams Law, supra. to order a municipality which itself
is not causing pollution by virtue of sewage discharges. and is therefore
not in violation of The .Clean Streams Law, supra. to enter into agreements
with a municipality which is causing pollution by virtue of sewage disch:.1rges
and which is in violation of The Clean Streams Law. supra. to treat such
sewage in its sewage treatment plant and to cure the violations of The
Clean Streams Law. supra.
We followed our adjudication in Department of Enl'ironmenral
Resources 1'. City of Unionwwn. supra, with the adjudications in
Department of Environmental Resources 1'. Township of Monroe. E.H.B.
Docket No. 73-177-W (issued November 26, 1973) and Department of
Emironmental Resources 1'. Silver Spring Township, E.H.B. Docket
No. 73-201-W (issued December 19, 1973). In these adjudications, we:

.

-

(l)

affirmed
the
holding
in
Department
of
Environmemal Resources 1'. City of Uniontown,
supra, to which we have above referred:

(2)

held that it was incumbent upon the department to
demonstrate that joint sewage abatement action was
necessary and that such joint sewage abatement
action was in accord with the best overall long-range
planning for the present and future needs of the area
involved: and

(3)

also held that the terms of any agreement for joint
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sewage abatement
reasonable.

action

must
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be

fair

and

We are aware of no court decision which overrules our adjudication in Department of Enl'ironmental Resources 1·. City of Uniontown.
supra.
These orders, issued by the department to municipalities which
are not in violation of The Clean Streams Law, supra. by the terms of
which they are required to negotiate and develop agreements with each
other and with a municipal entity which is in violation of The Clean Streams
Law. supra. to treat the sewage generated in such last mentionedmunicipal
entity, are no different in content from the order which we upheld in
Department of Em•ironmentaf Resources 1'. City of Unionwwn, supra.
Since appellants waived their right to a hearing on the merits
of their appeals 3 , we must assume that they no longer desire to challenge
either the necessity for the issuance of such orders or the reasonableness
or the provisions contained therein.
Therefore. there is no reason. either in fact or in law. why we
should not reach the same result with regard to these appeals as we reached
in Department of Enl'iromnenral Resources 1'. City of Uniontmvn. supra.
Although what is required of these appellants upon compliance
with these orders could adversely at'fect them economically, we have
consistently held that economic adversity is not a sufficient reason to vitiate
such orders. See In The Matter of Barr Township, E.H.B. Docket 73-081-C
(filed June 17, 1974) and Department of Environmental Resources r.
Ramey Borough, E. H. B. Docket No. 73-1 08-B (filed December 31, 1973),
see also the court cases cited in the latter.
CONCLUSIONS OF LAW

1.
The Environmental Hearing Board has jurisdiction over the
parties to these appeals and the subject matter thereof.
.,
The Department of Environmental Resources has the

3. We hold that Everson is bound by the waiver by virtue of its failure to attend the
pre-hearing conference and by its failure to take any further action on its appeal.
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authority under The Clean Streams Law, Act of June 22, 1937, P.L. 1987,
as amended, 35 P.S. § 691.1, et seq .. and under Section 91.21 of Chapter
91 of Title 25, Rules and Regulations, Department of Environmental
Resources, General Provisions, to issue orders to municipal entities which
are not themselves violating The Clean Streams Law, supra. by which such
municipal entities are required to negotiate and enter into agreements with
each other and with another municipal entity which is violating The Clean
Streams Law, supra. for joint treatment of the sewage which is generated
in the municipal entity which is in violation of The Clean Streams Law,
supra.
ORDER

AND NOW, this 7th day of October, 1974, the appeals filed by
Westmoreland-Fayette Municipal Sewage Authority, Scottdale Borough and
Everson Borough, from the orders of the Department of Environmental
Resources issued to each of them on May 16, 1973, are dismissed.

Edwin Trask
EDWIN TRASK, OWNER
TRASK MOBILE HOME PARK

Docket No. 72-372-B

ADJUDICATION
By ROBERT BROUGHTON, Chairman, October 7, 1974

On September 27, 1972, Gary L. Metzger, Sanitarian I, Region
II, N Commonwealth of Pennsylvania.
Department of Environmental
Resources, (department), issued the following "Order To Cease And
Desist", (order), to Edwin Trask (incorrectly referred to as Edward Trask),
(Trask):
"NO. 1
TO: Mr. Edward Trask
Owner, agent or occupier of premises situated in Richmond Township,
Tioga County, State of Pennsylvania.
In accordance with Title 25, Chapter l 79 - Mobile Home Parks, Article
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2, Section 179.2 of the Rules and Regulations, Pennsylvania
Department of Environmental Resources, approved September 18,
1971, you are hereby ordered to:
1.

Cease and desist immediately any work that has begun
in the construction. remodeling or alteration of a mobile
home park.
(a)

Properly prepared plans and specifications must be
submitted to and approved by the Department of
Environmental Resources of the Commonwealth of
Pennsylvania, prior to resumption or continuation
of this work.

(b) The plans and specifications shall include where
applicable, data relating to the grounds, buildings,
equipment, sewage disposal, and such other
information as may be required by the Department.
At the present time you have failed to submit the necessary
plans and to receive approval of the same from the Department
of Environmental Resources prior to the present addition to
your mobile home park. The subject plans must be submitted
and approved prior to any such constmction."
Trask filed an appeal to this board from saiJ order on or about
October I 0, 1972. The department filed a trial brief, pursuant to our
pre-hearing order, on November 13, 1972. Trask filed his trial brief on
March 15, 1973, and a hearing was held on this appeal, before Louis R.
Salamon, Esquire, board hearing examiner, on June 20, 1973.
The board makes the following
FINDINGS OF FACT

1. Trask has owned and operated a mobile home park, which
is situate along Route 15 in Richmond Township, Tioga County, since the
fall of 1965. (Tr. 99)
2.
On a date subsequent to the date when this mobile home
park was first opened, Trask received written approval from the Pennsylvania
Department of Health, the predecessor entity to the department, to maintain
24 mobile homes on 24 lots in his mobile home park. (Tr. 44, 99)
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3. On or prior to January 4, 1971, Trask's wife and Robert
Ulan. Supervising Sanitarian for the department, had a discussion. by
telephone. with regard to an addition to the Trask mobile home park, and
with regard to the method of sewage disposal which would be required
to serve the proposed ::tddition. (Tr. 50)
4.
Mr. Ulan wrote a letter to Mrs. Trask on January 4, 1971,
wherein he advised that soils data would have to be obtained for the area
wherein the proposed addition would be constructed before the type of
sewage disposal system necessary to serve the proposed ::tddition could be
determined. (Tr. 50)
5. Trask commenced work on this proposed ::tddition in the
spring of 1971. He graded the area where this proposed addition was to
be located; he used fill in a portion of this area. (Tr. 27, 100)
6. This addition, in which eight (8) lots are situate. is adjacent
to and south of the existing mobile home park. (Tr. 44, 63)
7. Trask claimed that. at the time when he first began to grade,
he submitted a detailed map to Jack Stabley, a sanitarian employed by
the department. (Tr.l 00)
8. Trask also claimed that in September 1971, he submitted
detailed plans with regard to his proposed addition to Mr. Stabley which
set forth. inter alia. the location of the septic tanks and effluent distribution
lines for this proposed addition. (Tr. l 00)
9.
Although Trask admitted that the department never
approved these plans and that he never received a permit from the
department, (Tr. 120), he claimed that Mr. Stabley authorized him to install
septic tanks and effluent distribution lines for this proposed addition in
November 1971. (Tr. 110)
10.
Trask testified that he installed four 1,000 gallon cement
septic tanks with 250 feet of leech line in sand (Tr. 109); Trask claimed
that this installation was performed according to Mr. Stabley's instructions.
(TR. (109)
11.
Trask suffered heavy damage to the existing mobile home
park in the June 1972 flood (Tr. 108); Trask claimed that after this flood
it was suggested by the department that he complete the proposed addition
and do nothing with the damaged area. (Tr. I 09)
12.
Trask placed a mobile home onto a lot in this addition on
September 25, 1972 (Tr. 11 ); this mobile home was connected to one of
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the previously installed septic tanks. (Tr. 116)
13.
Jack Stabley was not present at the hearing of this appeal.
Neither party requested that the board issue a subpoena to him to require
his presence at the hearing. It was indicated that Mr. Stabley was ill on
the date of this hearing. (Tr. 57-58) Neither party requested a continuance
because of the absence of Mr. Stabley. Neither party sought leave to engage
in discovery as to the testimony of Mr. Stabley.
14. Trask did not retain copies of the map and the plans which
he allegedly submitted to Mr. Strabley. (Tr. 111. 127)
15.
According to M~. Ulan. there is nothing in the records of
the department to suggest that plans were ever submitted to the department
by .Trask for the construction of the addition to his mobile home park.
(Tr. 59-63)
16.
James Rayburn is a soil scientist who has been employed
by the United States Department of Agriculture, Soil Conservation Service
for 37 years. (Tr. 7)
17.
Mr. Rayburn has physically and personally inspected the soil
which is found on the land wherein the Trask mobile home park addition
is situate prior to and subsequent to the time when said addition was
constructed. (Tr. 9, 18)
Mr. Rayburn has prepared and compiled several reports based
18.
upon his physical examination of the land area of Tioga County. The
first such report is entitled, "Tioga County, Pennsylvania Interim Soils
Report, Volume II, Soil Maps", (Soil Maps). (Tr. 7 & 8) The second
such report is entitled, "Tioga County, Pennsylvania Interim Soils Report,
Volume 1, Soil Interpretations, (Soil Interpretations). (Tr. 11 & 12)
19.
According to the Soil Maps:
A. The vast majority of the native soil which is found on
the land wherein the Trask mobile home park addition is situate
is classified as Tioga gravelly loam. (Tr. 11)
B.
The remaining native soil found on this land is known
as Middlebury silt loam. (Tr. I 1, 11)
20.
According to Mr. Rayburn, Tioga gravelly loam is a well
drained soil which is subject to flooding (Tr. I 7); its depth to bedrock
is usually about 6 feet (Tr. 18); it is not "mottled" or discolored due to
the presence of water therein (Tr. 10, 18); its depth to groundwater ranges
from 3 to 6 feet plus (Tr. 18); due to the texture of this soil, there would
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be rapid permeability as to liquid traveling through it. (Tr. 23)
21.
Mr. Rayburn concluded that Tioga gravelly loam has a severe
limitation for sewage effluent disposal due to flooding (Tr. 13) and due
to the rapid permeability relative to the liquid which would travel through
it. {Tr. 26)
According to Mr. Rayburn, Middlebury silt loam is subject
22.
to flooding (Tr. 12, 13); its depth to bedrock is 6 feet plus (Tr. 1 7); it
is mottled at a depth of 18 inches from the surface (Tr. I 7); its depth
to groundwater is l-1/2 to 3 feet (Tr. 17); there would be slow permeability
of the liquid which would travel through it. (Tr. I 2 & 13)
23.
Mr. Rayburn concluded that Middlebury silt loam has a
severe limitation for sewage effluent disposal due to the presence of the
seasonal high water table near to the surface thereof (Tr. 13), due to
flooding (Tr. 12 & 13) and due to the slow permeability relative to the
liquid which would travel through it. (Tr. 13)
24.
Mr. Rayburn was unable to identify the soil classification
of the material placed as fill in a portion of the area where this addition
is located, although he characterized it as mixed alluvial land which is a
conglomerate mixture of soils. (Tr. 19)
25.
Mr. Rayburn made no tests on the Trask property to
substantiate the conclusions at which he arrived with regard to the
unsuitability of this soil for on-lot sewage disposal. (Tr. 24)
26.
Douglas J. Lorenzen, who is employed by the department
as a soil scientist, (Tr. 72) personally inspected the Trask mobile home
park, including the addition which Trask established, on October 31, 1972.
(Tr. 74)
27.
During his inspection of the land where this addition is
situate, Mr. Lorenzen found that the soil placed as fill therein by Trask
had an excessive amount of coarse fragments (Tr. 76); he was unable to
drill a hole in to this fill area with an auger because the soil therein was
stony. (Tr. 74)
28.
Mr. Lorenzen concluded that this type of coarse gravelly soil
does not have the properties necessary for proper and effective sewage
effluent renovation. (Tr. 78)
29.
Mr. Lorenzen also found that the natural undisturbed soils
of the land where this addition is situate contained an excessive amount
of coarse material (Tr. 83): he concluded that this natural undisturbed soil
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did not have the properties necessary for proper and effective sewage
effluent renovation. (Tr. 83)
30.
Mr. Lorenzen noticed that there was a mobile home on the
land where this addition was situate (Tr. 86); Trask told him that there
was a septic tank and drain field installed on the site (Tr. 86); Mr. Lorenzen
did not know and did not attempt to determine if the mobile home was
connected to the septic tank. (Tr. 86)
31.
There was no testimony whatsoever at the hearing in this
matter that sewage was being discharged from the mobile home situate on
the Trask addition directly or indirectly to the waters of the
Commonwealth.
32.
There was no finding made by any representative of the
department that Trask was discharging or permitting the discharge of sewage
to the waters of the Commonwealth, either directly or indirectly, from
the mobile home situate on the Trask addition.
DISCUSSION

It is clearly stated in 25 Pa. Code § 179.2 1 that properly prepared
plans and specifications must be submitted to and approved by the
department before work is begun on the construction, remodeling or
alteration of a mobile home park.
Furthermore, it is provided, in 25 Pa. Code § 179.6/· that all
sewage disposal systems serving a mobile home park shall be approved by
the department and that such approval shall be based "upon satisfactory
compliance with the provisions of Chapter 73 of this Title (relating to
standards for sewage disposal facilities) and The Clean Streams Law, Act
of June 22, 1937, P.L. 1987, as amended P.S. §691.1, et seq.
Robert Ulan, the department's supervising sanitarian for the area
in which this mobile home park addition is situate, testified that neither
he nor anyone under his supervision ever received plans and specifications
for either the construction of this addition or for the installation of sewage
disposal systems to serve this addition. He also testified that the department

1. Section 179.2 of Chapter 179 Rules and Regulations of the Department of Environmental
Resources, Mobile Home Parks.
2. Section 179.6 of Chapter 1 79 Rules and Regulations of the Department of Environmental
Resources, Mobile Home Parks.
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has never approved either the mobile home park addition or the sewage
disposal systems which Trask has placed thereupon.
Trask claims that he submitted detailed plans for the construction
of this addition and for the installation of septic tanks and distribution
lines to serve this addition to Jack Stabley, a sanitarian employed by the
department. Trask claims that Stabley gave him informal approval to
construct this addition and to install sewage disposal systems thereupon.
Trask conceded that this approval was never formalized by the department
but he claimed that he relied on the oral approval which he received from
Mr. Stabley.
Mr. Stabley should have been produced to testify at the hearing
in this matter. His testimony would have enabled this board to better
evaluate ·the truth of Trask's claim. In view of Trask's claim of reliance
upon the informal approval of Stabley, we find that Trask had the burden
to produce him. Trask's failure so to do leads us to conclude that Stabley
would not have corroborated Trask's claim. See Bayout v. Bayout, 373
Pa. 549, 96 A.2d 876 (1953).
We find that Trask has not rebutted the testimony of Robert
Ulan to which we have referred, that Trask has constmcted tltis mobile
home park addition and has installed sewage disposal systems thereupon
without the authorization and approval, either formal or informaL of the
department and that Trask has violated sections 179.2, supra. and 179.6,
supra.
We are faced at the outset with the question of whether the
department had the power and the authority to issue this cease and desist
order to Trask solely because Trask was in violation of sections I 79 .2, supra,
and 179.6, supra.
The department contends that its power and authority to issue
such an order is contained in section 20 the The Administrative Code of
1929, Act of April 9, 1929, P.L. 177, as amended by the Act of
December 3, 1970, P.L. 834, 71 P.S. §51 0-17, which provides, in pertinent
part, as follows:
"§51 0-17 (Adm.
Nuisances.

Code

§ 1917-A).

Abatement of

"The Department of Environmental Resources shall
have the power and its duty shall be
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" ( 1) To protect the people of this Commonwealth
from unsanitary conditions and other nuisances, including
any condition which is declared to be a nuisance by any
law administered by the department.
II

"(3) To order such nuisances including those
detrimental to the public health to be abated and
removed."
We would agree with the department that this language does
provide the department with the authority to issue cease and desist orders;
however, in order for this statute to apply in this case. the department
must be able to prove that Trask has created an unsanitary condition, or
that he has created a nuisance, or that what Trask has done has been
declared to be a nuisance by any law administered by the department.
The department has proved that Trask added an eight-lot addition
to his mobile home park, that Trask installed four 1,000 gallon septic tanks
with 250 feet of leech line in sand, that Trask placed one mobile home
onto a lot in this addition and that this mobile home was connected to
one of the four septic tanks.
On the basis of this proof. we conclude that Trask has violated:
A. Sections 179.2 and 179.6, supra. of the department's
mobile home parks regulations;
B. Section 7 of the Pennsylvania Sewage Facilities Act, Act
of January 24, 1966, P.L. (1965) 1535. as amended, 35 P.S.
750.7 (which requires that one who seeks to install an on-lot
sewage disposal system must have a permit so to do and that
no such system may be covered until proper approval has been
obtained);
C.
The
provlSlons
contained ~n 25
Pa. Code
3
§ § 71.51-71.54 , (which relate to the requirements that one who
seeks to install an individual sewage system must submit a
complete application for a permit to instatl it and must receive
that permit prior to such installation)~
3. Sections 71.51-71.54 of Chapter 71, Rules and RegllliDa!ions of the Department of
Environmental Resources. Administration of Sewage Facilities Act.
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D. The provisions contained in 25 Pa. Code § 71.57 4
(which relate to inspection of a sewage disposal system before
it is covered).
There is no evidence in this record nor have we been cited to
any authority for the proposition that an addition to a mobile home park
and that the installation of an on-lot sewage system create, without more.
unsanitary conditions or nuisances.
We are aware of no law which declares that violations of the
above mentioned sections of the regulations of the department constitute
nuisance. We are aware of no statute which provides the authority to the
department to issue a cease and desist order upon the violation of any
of the above mentioned sections of the regulations of the department.
There is no authority in the Pennsylvania Sewage Facilities Act,
supra. for the issuance of a cease and desist order to restrain violations
thereof. The remedies set forth in the Pennsylvania Sewage Facilities Act,
supra. for violations thereof are the civil injunctive remedy 5 and the criminal
remedy 6 .
The department presented a great deal of evidence :.1t the hearing
in this matter which was designed to convince us that the soil conditions
in the Trask addition would preclude the safe and proper operation of an
on lot sewage disposal facility placed thereupon. The department called
two experts, both of whom had visited the property comprising the addition.
and each testified at length with regard to the fact that proper sewage
effluent treatment and disposal could not be achieved in view of the soil
characteristics and composition which they observed.
Neither expert conducted any thorough scientific test to support
these conclusions. What is more significant is that although both experts
testified that they visited this addition subsequent to the time when Trask
had installed the septic tanks and subsequent to the time when Trask

4.
Section 71.57 of Chapter 71, Rules and Regulations of the Department of Environmental
Resources. Administration of Sewage Facilities Act.
5.

The Pennsylvania Sewage Facilities Act, supra, Section II. 35 P.S. §7 50.11.

6.

The Pei:msylvania Sewage Facilities Act, supra, Section 12. 35 P.S.

~750.12.
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connected a mobile home to one of the septic tanks, neither expert
conducted any tests at this mobile home to determine if there was a
discharge of effluent therefrom to the system.
Finally, the department contends that Trask has violated The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. 691.1, et seq.
While it is clear that one who discharges sewage to the waters
of the Commonwealth without a permit or without other authorization
from the department, has violated Section 202 of The Clean Streams Law,
supra. 35 P.S. 691.202, and, while it is clear that such discharge is declared
therein to be a nuisance, there was absolutely no proof presented in this
record that Trask has permitted one drop of sewage to reach the waters
of this Commonwealth from any source. Therefore, the department did
not prove that Trask violated The Clean Streams Law, supra.
We must conclude that the department did not have the authority
to issue the cease and desist order to Trask, dated September 27, 1972,
because the department did not {JI"Ove that Trask created an unsanitary
condition by anything that he did, because the department did not prove
that Trask created a public nuisance by anything that he did, and because
the department did not prove that Trask did anything which any law
declares to be a nuisance.
It is well established that the power and authority to be exercised
by the department must be conferred by clear and unmistakable legislative
language. See Green, et al. v. Milk Control Commission, 340 Pa. 1, 16
A.2d 9 (1940), cert denied 312 U.S. 708; Elias v. Environmental Hearing
Board, 10 Pa. Commonwealth Ct. 489, 312 A.2d 486 (1973). Since there
is no such clear language which empowers the department to take the action
which the department took in this case, we must sustain this appeaL
We note, in closing, that the department is not without its
remedies against Trask for the violations which he has committed. We
have alluded to the remedies available to the department under the
Pennsylvania Sewage Facilities Act, supra.
CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdiction of the
parties and the subject matter.

406.

Edwin Trask

"'
The Department of Environmental Resources has the power
and the authority to issue a cease and desist order, under and by virtue
of Section 20 of The Administrative Code of 1929, Act of April 9, 1929,
P.L. 177, as amended by the Act of December 3, 1970, P.L. 834. 71 P.S.
§51 0-17, to any person who has created an unsanitary condition, or who
has created a nuisance, or has created a condition which is declared to
be a nuisance by any law administered by the department.
3. Although the Department of Environmental Resources has
proved that appellant, Edwin Trask, Owner, Trask Mobile Home Park, has
violated Section 7 of the Pennsylvania Sewage Facilities Act. Act of
January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. 750.7, and certain
of the rules and regulations of the Department of Environmental Resources,
to-wit, ·25 Pa. Code § 179.2, 25 Pa. Code § 179.6, 25 Pa. Code
§§71.51-7.54, and 25 Pa. Code §71.57, the department has not proved
that appellant Trask created an unsanitary condition, or that appellant Trask.
created a public nuisance, or that appellant Trask did anything which any
law declares to be a nuisance.
4. The Department of Environmental Resources has failed. in
this matter, to prove that the prerequisites for the issuance of a legally
effective order as set forth in Section 510-17, supra. are here present.
ORDER

AND NOW, to-wit, this 7th day of October, 1974, the captioned
appeal is hereby sustained.

The Chesterbrook Conservancy
THE CHESTERBROOK CONSERVANCY

Docket No. 73-418-W

and
THE FOX COMPANY, Intervenor
ADJUDICATION

By PAUL E. WATERS, Member, October 18, 1974

This appeal is taken by the Chesterbrook Conservancy, a group
of citizens interested in conservation in the Chesterbrook area, from the
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grant of Erosion and Sediment Control Permit No. 1573801 covering
approximately eighty (80) acres in the northeast corner of Chesterbrook,
designated Phase I, Sections I and ~Chesterbrook is directly adjacent to Valley Forge State Park, the
park being to the north and northeast of Chesterbrook in Tredyffrin
Township, Chester County, Pennsylvania.
FINDINGS OF FACT

I.
On November 13, 1973, the Pennsylvania Department of
Environmental Resources (DER) issued permit no. 1573801 (permit) to the
Fox Company (permittee) approving an erosion and sedimentation control
plan for an eighty (80) acre area in Tredyffrin Township, Chester County,
Pennsylvania. The eighty (80) acres drain to a small creek, known as
Stream B, which is a tributary of Valley Creek.
2. The eighty (80) acre area is part of an 1 1:2 acre area which
is planned as a single family residential subdivision of which approximately
thirty-two (3:2) acres are to be set aside permanently Js open space. The
remaining eighty (80) acres to be developed have been subdivided into l 20
lots, as shown on the Erosion And Sediment Control Plan (E&S plan).
3.
Present uses on the 11:2 acre area are as follows: cultivated
land, 29 per cent; pasture, 30 per cent; woods, 39 per cent; ::tnd farmstead,
two per cent.
4. The 112 acre area is bounded to the east by Valley Forge
Road and to the north by the Pennsylvania Turnpike. It is part of a larger
tract of 865 acres known as Chesterbrook, which the permittee plans to
develop.
5. Permittee has building permits issued by Tredyffrin
Township for twelve ( 1~) lots on the eighty (80) acres. These lots are
the only lots on the eighty (80) acres within the drainage area of the Upper
Merion Township Sewage Treatment Pbnt. Tredyffrin Township c::tnnot
issue building permits for any of the remaining !08 lots on the eighty (80)
acres until sewer facilities for these ·lots are approved by the issuance of
a permit by DER. Tredyffrin Township has assured DER that it will not
issue building permits for any of these lots until sewer facilities for them
are approved by DER.
6. The original submission of material was made by permittee
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pursuant to DER's request as part of the overall environmental evaluation
it was making of Chesterbrook. At that time (May 1973), no permit was
required for earth-moving activities. but permittee agreed to the evaluation
of its erosion and storm water control plans under the chapter l 02
regulations which had not yet become effective.
7. The erosion and storm water control plans were among the
first such plans submitted to the regional DER office. At the time, the
DER Soil Erosion and Sedimentation Control Manual. containing guidelines,
was not available.
8.
It is the opinion of the district conservationist of the Soil
Conservation Service (SCS) 1 who reviewed the plans submitted in May 1973,
by Yerkes Associates that the approved plans satisfy the chapter 102
regulations, and that development pursuant to the plans will control erosion
and siltation and storm water runoff.
9.
Based upon its review, the Division of Dams and
Encroachments advised the regional DER office in Norristown that both
the temporary and permanent basins would have to be made larger in
accordance with the calculations it had made.
10.
Although the developer disagreed with the recommendation
of the Division of Dams and Encroachments that the permanent basins
should be made larger, it made all of the changes recommended by the
division and resubmitted the plans to the division on June 26, 1973. The
plans as resubmitted contained the modifications recommended by the
division and were approved by the division.
This approval was
communicated to the regional DER office.
The Division of Dams and Encroachments concluded that
11.
the plans as resubmitted would protect against adverse effect on high water
flows on Valley Creek and its tributaries as a result of development of
the eighty (80) acres.
12.
Based on the review of the erosion and storm water control
plans which was conducted by DER and the Soil Conservation District and
on the resubmission of the plans with the suggested changes, the regional
DER office advised permittee by letter of July 5, 1973, that the plans
as resubmitted were acceptable. DER further advised permittee that a
formal application would have to be submitted in order to obtain a permit.
l.

Soil Conservation Service of Chester County.
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13.
A formal application for permit for earth-moving activities
on this eighty (80) acres was submitted by permittee to DER on August 28 .
. 1973. The application included copies of the plans which had already been
received and approved.
14.
On September
1973, a notice appeared in the
Pennsylvania Bulletin. volume 3, page 2114, announcing that an application
for approval of erosion and sedimentation control measures had been filed
with DER by permittee for the area in question, and that the application
would be acted upon in the near future. The notice stated that any protests
should be filed within fifteen (I 5) days.
The public notice in the
Pennsylvania Bulletin contained the following statement in the preamble
section preceding the notices, which was on the same page as the notice
itself:
"A copy of each application is on file at the office
indicated, and is open to public inspection. Each of the
following applications includes, where appropriate, the
application, name and address of applicant, action
requested. general description and location of facilities
or operations."
15.
The reasons advanced by the Chesterbrook Conservancy in
opposing issuance of the permit were considered by DER prior to issuance
of the permit. As a result of the first reason advanced by the conservancy,
regarding continued maintenance of the basins, DER responded by imposing
a special condition on the permit which requires that responsibility for
maintenance cannot be transferred from the permittee without written
approval of D ER.
16.
As a result of a request by the conservancy prior to the
issuance of the permit, the department agreed to undertake further
environmental investigation, and arranged a meeting with the developer
which was held on May 14, 1973. Counsel for Chesterbrook wrote to
Mr. Beechwood and requested notice of any meetings to be held with the
developer, but was neither informed of nor invited to the meeting of
May 14, 1973. Another follow-up letter from counsel on July 2, 1973,
likewise was not responded to.
17.
The permit application was filed on August 28, 1973. The
conservancy received notice from its counsel by letter dated September 25,

410.

The Chesterbrook Conservancy

1973, and the conservancy, without benefit of counsel, exchanged
correspondence with Mr. Beechwood concerning objections to the
application. This correspondence raised issues which, if pursued by the
department, may have led to factors relevant to the application process.
18.
The permit was issued on November 13, 1973, accompanied
by a letter of transmittal dated November 8, 1973. following which the
conservancy filed its appeaL
19.
Much of the material admitted in to eVidence in these hearings
was not made available to the conservancy prior to the hearings and was
not reviewed by it except in the course of the hearings.
20.
Applications for E&S permits are submitted initially to the
County Soil Conservation District, an agency of county government, which
in turn refers them to the Soil Conservation Service of the United States
Department of Agriculture for review. SCS submits the plans to the
department with a recommendation concerning approval. The review by
SCS does not include a check on the storm water run-off calculations
submitted by the developer's engineers, and this review is performed by
the department.
21.
In this case. the E&S plans had been prepared by the
developer prior to July l, 1973, and therefore prior to the requirement
of obtaining a permit from the department. The plans had been reviewed
by SCS to see if they met township requirements, but had not been
compared to the regulations. By memorandum dated May 21, 1973,
Mr. Beechwood requested Mr. George Coller of SCS to review the plans
and narrative of the application for compliance with the regulations,
Ch. 102. Mr. Coller replied recommending approval, and it was based upon
Mr. Coller's recommendation, together with the storm water run-off review
by the Division of Dams and Encroachments, that the permit was approved.
22.
Mr. Coller agreed that the E&S guidelines suggest that
vegetative and mechanical stabilization methods should be tied into an
earth-moving schedule, but that this was not done in this plan in detail.
23.
The plan does require stabilization by vegetative cover. More
detailed plans submitted by permittee have not yet been reviewed by the
department (l-30).
24.
Valley Creek flows through the Chesterbrook tract and
proceeds down stream to Washington's Headquarters which sits adjacent
to the confluence of Valley Creek with the Schuylkill River. Flooding
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has occurred along Valley Creek and, during Hurricane Agnes in June of
1972, the flood waters approached the steps of Washington's Headquarters.
Other storms have endangered bridges across Valley Creek, including an
historic covered bridge.
25.
The effect of siltation basins is to delay the entry of water
into the receiving stream, so that water reaches the stream over a longer
period, in this case a longer period than was true prior to development.
If that delay causes the water from the basins to reach the stream when
the stream is at a lower level than it would have been if the water had
not been delayed, the danger of flood is decreased.
26.
The eighty (80) acres covered by the instant permit
ai>plication were considered by themselves and not reviewed environmentally
as the first step in a total development, but the E&S control measures
could have a cumulative effect over the entire tract when developed.
27.
In the materials submitted as part of the permit application.
the developer indicated that Chesterbrook would tie into the new sewage
system to be constructed as part of the Valley Forge Joint Sewer Authority
Project. The permit review and approval proceeded on the basis of this
assumption. This has not received final approval.
28.
At the time that the permit was issued and as of this date
there is no sewage for the tract, and it is not known when, if ever. building
permits will in fact be approved for this tract.
29.
The activities allowed by the E&S permit would be in vain
if building permits do not become available.
30.
Concerns for the effects of development on aquifer recharge 2
were raised prior to the time that the permit was issued and were still
outstanding when the permit was issued. Mr. Beechwood, who issued the
permit, was aware of these concerns at that time.
31.
His concern was such that the letter of transmittal of the
permit states:
"By the issuance of the subject permit. the
Department does not imply any assurance that you will
be issued further soil erosion and sedimentation control
permits for the Chesterbrook Development until the
aquifer considerations have been resolved."
2. Titis pertains to the maintenance of adequate underground water supply from rain and
other sources as water is being used from the supply.
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While the letter speaks in terms of lack of assurance,
Mr. Beechwood testified that in fact he would not issue another permit
until the aquifer considerations had been resolved.
33.
In order to avoid delays of waiting for the regional sewage
treatment plant, the developer indicated it would seek permission to erect
a plant for this development only. Also, in order to provide additional
water for aquifer recharge, the developer proposed spray irrigating storm
water and treated sewage effluent from the package plant onto parts of
Chesterbrook.
34.
Permits from the department are required for the erection
of a package treatment plant, for spraying treated sewage effluent and for
spraying storm water. Department policy does not encourage such package
plants. No applications for the above permits have been filed to date and
no permits have been issued. Neither interim sewage treatment facilities
nor mechanisms were made conditions of the E&S permit.
35.
A submission on the aquifer was made by the developers
as late as June 21, 1974, after five sessions of the hearings had already
been held, but neither the conservancy nor the department had an
opportunity to ~valuate that report. :1nd its conclusions were not admitted
into evidence. ~o aquifer recharge information was submitted with respect
to the E&S application, no calculations concerning it were made for that
application, :1nd none was taken into account in the design of the plans.
36.
The department lacks the facilities and manpower to police
all of the activities occurring in the Commonwealth which might have
adverse effects on the environment. For this reason, the department
depends upon public participation and encourages it.
The Chesterbrook Conservancy has played a significant and
37.
constructive role in environmental protection by notifying the department
of its concerns in this matter and by prompting the environmental review
which followed. This action has resulted in significant issues being reviewed
and in many modifications being made to the original plans of the developer.
38.
The determination of which areas of the 112 acre area were
to be left undeveloped was based primarily on preserving the areas of natural
vegetation. In addition, the open space areas and existing vegetation lines
are shown on the approved plans. Final design of houses has not yet been
done, so that the precise areas of development within each lot are not
yet determined. However, not more than 30 to 50 per cent of the lot
area will be disturbed.
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39.
Under the worst storm conditions, where the main stem of
a stream and its tributaries show a cumulative peaking effect, the use of
retention basins to hold back runoff prevents an increase in the peak flow
of the main stem. Thus, assuming proper design of the basins, the flood
stage will not be increased in such a storm even though development may
cause some increase in runoff. It is environmentally sound to plan flood
control facilities for the worst conditions, as the occurrence of a storm
with these characteristics is a real po~sibility, particularly where the worst
storm is likely to move from west to east and the main stream flows from
west to east.
40.
The amount of additional runoff as a result of impervious
surface .diminishes to an insignificant amount during a storm of a 50 or
100 year interval. This is because during such a storm ground infiltration
capacity is reached, so that almost all additional rain becomes runoff,
regardless of whether the ground has impervious cover. This was also the
conclusion of the Bureau of Engineering of the Department of
Environmental Resources in their study entitled "Hydrologic Study of
Valley at Valley Forge State Park".
41.
The most important means of controlling flood conditions
in a watershed is to increase basin lag time. Placement of retention basins
wherever development occurs in a watershed accomplishes this objective
by causing each development to hold back the additional runoff it causes.
Such placement of retention basins or comparable storm water retaining
facilities is now a prerequisite for development as a result of the chapter
102 regulations, and such basins are now being used for all development
on Valley Creek.
42.
The permanent retention basins in the approved plans are
designed to hold a quantity of water equal to the amount by which runoff
from the 80 acres after development would exceed runoff prior to
development in a I 00 year interval storm.
43.
The only area between the eighty (80) acres in question and
the bottom of the Valley Creek drainage area is Valley Forge State Park.
which is undeveloped land. The only evidence of flooding in Valley Forge
Park which threatened any historic structure was the flooding during
Hurricane Agnes.
The historic structure threatened was Washington's
Headquarters.
44.
The flooding condition at Washington's Headquarters was
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created primarily by the backup of the Schuylkill River, which was at a
flood stage of a well over l 00 year interval.
45.
Significant t1ood control projects for the Schuylkill River
upstream from the mouth of Valley Creek are in construction or planning.
The Blue Marsh project is already under construction, with scheduled
completion on May 7, 1978, and will provide 33.000 acre feet of water
storage for flood control.
46.
At the time the pennit was issued, several alternatives for
sewage for the Chesterbrook d-evelopment were under active consideration.
These were the proposed Valley Forge Sewage Treatment Plant. an
arrangement to pump back into the Upper Merion Sewage Treatment Plant.
and an on-site sewage treatment plant utilizing spray irrigation.
47.
The seismic study conducted by the developer was the first
study of its kind done by a developer for DER and was of unusually high
quality.
As a result of the foregoing studies, which were reviewed
48.
and evaluated by DER, DER concluded that spray irrigation of sewage
effluent on the Chesterbrook site was feasible. The only remaining data
required from the developer concerning spray irrigation is detail which
would not affect the conclusion of DER that spray irrigation of sewage
effluent on the Chesterbrook site is feasible.
49.
Issuance of a permit allowing earthmoving activities in the
absence of final sewer approvals, where the developer-permittee has provided
extensive information concerning sewer facilities, and the feasibility of
adequate sewer facilities has been demonstrated, was the procedure
followed.
50.
The permittee has sewer facilities and building permits for
12 lots, and can now start the construction on these lots. The fact that
the developer can proceed with model homes increases the period of time
in his development schedule before which he needs to have final sewer
approval.
51.
DER evaluated the effects of earth-moving activities pursuant
to the permit in the absence of construction of homes, and concluded that
there would be no adverse effect on the environment. DER specifically
considered the decrease in erosion and sedimentation which such activities
would cause, as stated in a report from the Soil Conservation Service, and
the absence of adverse effect on groundwater recharge.
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Chesterbrook represents the first time that DER has raised
groundwater recharge as an issue in permit issuance.
53.
The permittee has cooperated fully in providing DER with
all the information it has requested concerning groundwater recharge, and
has provided extensive data to DER on this subject. The most recent
submission of the permittee includes a detailed breakdown of the entire
865 acre Chesterbrook tract by type of soil and land use, determination
of the number of acres in each defined category, determination of runoff
values for each category through the Soil Conservation Service method,
computation of runoff, evaportranspiration. soil moisture utilization and
groundwater recharge for each land category for each month of the year,
using l 00 year precipitation records. All of these computations were
performed for each land category as it exists before and after development,
so that the consequence of the proposed development could be determined.
No other developer has ever supplied this scale of information concerning
groundwater recharge to DER.
54.
At the time the permit was issued, DER knew that the
groundwater recharge concern was being addressed by the permittee. and
that the means were available to supplement groundwater recharge. if this
was necessary. The permittee's extensive work with respect to spray
irrigation was particularly relevant in this regard. because that work
contained considerable information concerning groundwater. and because
spray irrigation is also a means of groundwater recharge.
DISCUSSION

This important controversy has arisen, we believe, more because
of the procedure than of the substantive issues. Procedure can, of course,
in some factual situations, play so crucial a part as to control the outcome
of the dispute. This is not such a case.
The issues raised in this appeal can best be dealt with by dividing
them into the above two categories. The conservancy has alleged certain
violations of statute or regulations of the department and violation of the
Pennsylvania constitution.
The department granted a sedimentation and erosion control
permit to the permittee for earth moving activity on an eighty (80) acre
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tract of land in Tredyffrin Twp., Chester County, Pennsylvania, pursuant
to chapter l 02 of its rules and regulations on November 8, 1973. It is
from that action of the department that this appeal was taken on behalf
of Chesterbrook. To fully understand and evaluate the department's action,
it is necessary to realize that this was the first major project to come under
the newly promulgated rules requiring an E&S permit. The department
freely admitted its limited experience and expertise in this newly developed
(and developing) area. We are not sitting to determine whether the
department has perfectly administered the E&S control permit system. (It
has not.) Rather, we are called upon to decide whether it has reasonably
done so. For this board to refuse to consider the fact that the challenged
permit was the result of a new discipline for the department requiring new
techniques, review procedures, and a broad delegation of authority, would
indicate a conscious effort to avoid, not to find, the truth.
What is arbitrary, or unreasonable, when a program area has been
developed and has been operating for many years is quite different from
the minimum standards expected of a newly administered program. 3 If
the department had elected to delay the institution of the program until
it could take over all phases of it with fully trained professional personnel.
this would hardly have served appellant's interests m this case.
Reasonableness, then, must be measured against the alternative courses of
action available-not imaginable.
The key question of whether the department acted reasonably
in issuing an E&S permit for eighty (80) acres when it knew the final and
complete project would encompass more than 800 acres, now deserves our
attention. To properly answer this question we must also consider what
else the department knew about the future development. It is clear and
undisputed, that the department also knew that Tredyffrin Township would
not issue any building permits unless and until the sewer and water problems
were solved on the entire 800 acre development. 4
The department knew that these two important road blocks to
any construction on the site were being addressed by the permittee in a

3. The department manual from which appellant cross-examined witness at length was not
even available when Fox first submitted data to the depanmcnt in an effort to obtain a permit.
4. This might better have been made a condition of the permit, but we are satistied that
not doing so was not in violation of law.
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proper manner. It is this key information which supported the department's
action in granting the permit. To take the opposite view would practically
eliminate 'phases' for future large construction projects. The permit was
granted for the first phase only. Appellant Chesterbrook argues that the
prohibition against construction on the site should have been a written
condition in the E&S permit. Although we agree that this would have
been a better procedure, we cannot say that the procedure followed was
unreasonable. The same, of course. applies to the aquifer and sewer
problems, which were unresolved when the E&S permit was issued. 5 So
long as there was no construction, it follows that there would be no aquifer
or sewer "problem". Further, the overriding concern of the department.
the conservancy and this board is that the environment be preserved. If
the· aquifer and sewer problems are not properly resolved, the project will
not go forward, and we can perceive no environmental harm beyond the
eighty (80) acres. With regard to the eighty (80) acres. we have indicated
that the E&S plan is adequate for its intended purpose. In any event.
we would expect the department to require proper restoration measures
if needed on the eighty (80) acres if the project does not go forward.
Directly to the point. we believe the department need not now pass upon
the proposed jitture development phases for the Fox Company development.
We do believe, however. that phase two and any future development plans
must be viewed in light of the already approved or completed development.
That is to say, if problems appear in phase one, tins could cause some
substantial revisions before phase two is approved-if at all-and so on
throughout the future development.
The two most important factors that underly all that we have
said and which move us toward our decision are, first, the fact that appellant
Chesterbrook is free at all times throughout future development phases to
appeal any permit-sewer. water, building or future E&S-which it believes
to have been improperly issued 6 to the Fox Company. Secondly, we are
cognizant of the fact that it is, after all, Fox which really takes the risk
that its future problems can be solved satisfactorily. If they cannot be.
then it has 800 acres of land which cannot be developed.
5. The intervenor's exhibit dealing in a comprehensive :lind detailed way, with the aquifer
and sewer problem solutions, as well as other matters not here relevant. was 1-30.
6.
Appeals must. of course. be taken to the proper reviewing :IUthority, which may not be
this board in all cases.
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As previously indicated, the conservancy has based a large portion
of its case on procedural defects which it alleges surrounded the issuance
of the permit. It is argued that the public was not fairly dealt with and
the Commonwealth, trustee under article I, section 23 of the constitution,
has breached its duty to the detriment of the beneficiaries, by negotiating
with the permittee prior to formal application having been made. We do
not believe the department acts improperly by discussing plans and proposals
with prospective applicants in an effort to fmd. and resolve potential
roadblocks to issuance of a permit before the fact. In our view, this is
a sound administrative policy, and is, in the long run, clearly in the best
interests of all concerned. This is true because the requirements of the
statutes and regulations remain the same after notice if finally given that
an application has been filed, as they were before. Viewed in the light
of the facts in this case, the conservancy has had a full and fair opportunity
to air its many grievances regarding the issuance of the E&S permit, and
we fail to see any prejudice to the citizens of the Commonwealth generally,
or to the conservancy specifically, which even approaches a breach of trust
in this procedure.
The main thrust of the conservancy's appeal, as it relates to
substantive matters, is concerned with the inadequacy of the E&S plan to
protect the environment. Specifically, they argue that the proposed basins
will not prevent flooding of Valley Creek or, in the alternative, the planning
that went into the basins was insufficient. We are satisfied that every
precaution reasonably dictated by the facts has been taken by the permittee
to insure that the E&S plan will work to maintain the surface flow of
water from the eighty (80) acre tract, to a level at or below the present
discharge, without development.
The conservancy is, however, in the enviable position of being
able to again raise this important issue should the experts of both the
department and the permittee be wrong. It can surely resolve tllis dispute
long before phase 2 of the project is under way, simply by adopting the
Biblical admonition to "wait and watch". We, of course, believe the
department has an even greater responsibility to monitor the progress and
environmental impact of development as it continues from one stage to
the next.
This continuing burden upon the department obviously must turn
upon a factual ·determination in each case coming before it. We believe
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this case clearly calls for such follow up, to see whether the run off
calculations were accurate and to view the overall impact of future
development, in light of the daily and yearly changes in the total
environment of the Chesterbrook area.
The conservancy has made much of the fact that a great deal
of information was made available to it for the first time while this case
was in the hearing stage, just a few months ago. Inasmuch as it appeared
that this data was only recently compiled and, in fact, was submitted mostly
in response to requests by the department for more information on future
development and plans beyond the scope of the present permit. we fail
to see any prejudice to the conservancy by this procedure. When and if
it appears that future permits are not justified, this is subject to review
in due course. The conservancy would have us, at this point, assume that
the department will grant all future permits which are requested (even
though it is not yet clear what they will be), revoke the one permit already
granted, and order the permittee to go back to square one. We refuse.
The appellant has cited the Rostosky case 7 for the proposition
that this board takes a dim view of the department's action in issuing a
permit and only thereafter obtaining the data to sustain that action. This
would appear, at first blush, to be contrary to the board's policy of
admitting evidence into the record at hearing, which evidence was not
available to the department when the permit was tirst issued, for the purpose
of sustaining the department's action. We have followed this latter course
in this case and in the matter of DER v. Cyril Fox, EHB Docket No. 73-078
(issued May 16, 1974). In this case, the major new evidence which was
presented for the first time at hearing was admitted only for the limited
purpose of showing that the permittee was engaging in an extended effort
to resolve the problems of sewage disposal and acquifier recharge. The
detailed proposals were submitted to the department but were not acted
upon, and this board did not then, and does not now, comment on the
merits of these proposals. This board will continue to admonish the
department not to depend on the rule in the Fox case, where the admissions
of such new evidence allows the appellant to properly claim surprise and
it appears he is unprepared to analyze the merits of it. In short, although
we affirm our remarks in the Rostosky case, we will continue seeking basic
7.
In the matter of Joseph Rostosky d/b/a Joseph Rostosky Coal Co., EHB Docket No.
73-178-C, (issued June 26, 1974).

420.

The Chesterbrook Conservancy

fairness throughout the evidentiary hearing. In limiting the purpose for
which the major new studies made by permittee were admissible at the
hearing, we believe that the above outlined principles have been fully
observed.
Appellant has also questioned the validity of the permit on the
grounds of noncompliance by the department with the public trust doctrine,
as set forth in article I, section 27 of the constitution of Pennsylvania,
and interpreted in DER v. Fox. supra; Commonwealth v. Gettysburg
Battlefield Tower. Inc., 8 Pa. Commonwealth Ct. 2.31, 302 A.1d 886 aff'd
454 Pa. 193, 311 A.1d 588 ( 1973); Payne 1·. Kassab. 11 Pa. Commonwealth
Ct. 14, 312 A.2d 86 ( 1973); and Bucks County Commissioners 1'.

Pennsylvania Public Utilities Commission, 11 Pa. Commonwealth Ct., 487,
313 A.2d. 185 (1973). Specifically appellant urges that various detailed
requirements of the law of trusts were violated, among them the duty of
loyalty to keep the beneficiary informed and not to delegate its fiduciary
responsibilities. While we think the law of private trusts is a starting point
for the consideration of the duties of the Commonwealth as public trustee.
we do not believe that by use of the trust concept, it was intended to
literally impose. in cases like this. the law of trusts as developed on a case
by case basis over the centuries, without regard to the differences inherent
in this new field of environmental law, and without regard to the fact that
the trustee is the government of the Commonwealth. We do not believe
that those principles as argued by appellant are controlling herein.
The conservancy has undertaken a monumental task and has, we
believe, performed a public service as watchdog of the environment.
Although the department did cooperate at most stages of the controversy,
we believe that more openness could have been exhibited in some instances.
If it were within our legal authority to award counsel fees as
requested by appellant, this is a case in which such request would deserve
serious consideration. We have no such authority. 8
In conclusion, to paraphrase Payne v. Kassab. supra. which we
of course must follow:

8. We believe the legislature must specifically grant us this authority in order for us to exercise
it, inasmuch as we are not a court of law.
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". . . it becomes difficult to imagine any activity
in the vicinity of (River St.) Chesterbrook that would
not offend in the interpretation of Article L Section 27
which (plaintiff) the Conservancy urges upon us. We hold
that Section 27 was . intended to allow the normal
development of property in the Commonwealth, which
at the same time constitutionally affixing a public trust
concept to the management of public natural resources
of Pennsylvania. Tlze result of our holding is a controlled
development of resources rather than no del'elopment. "
CONCLUSIONS OF LAW

I . The board has jurisdiction over the parties and the subject
matter of this appeal.
The department has a continuing responsibility under article
I, section 27 to assess the environmental impact of an entire project as
each phase is developed. This must, of course. be done when each new
permit is issued by the department, but this should also be done, even
in the absence of a future permit requirement, when the facts indicate
monitoring as a reasonable safeguard to protect the environment.
3.
It is not unreasonable for the department to issue an erosion
and sediment control permit upon proper application for eighty (80) acres,
even though the permittee does not have solution to future sewer and water
problems, where a municipal government has advised the department that
no building permits would be issued unless and until those problems were
solved.
4.
When a new permit program is undertaken by the
department, this board will determine the reasonableness of the procedures
used in granting permits with due regard to the realities and limitations
of governmental administration.
5. The department has properly issued :m erosion and
sedimentation control permit to Fox Company, intervenor in this
proceeding.
6.. Although the conservancy has performed a public service by
its vigilance in bringing to the attention of the department matters which
required further study, this quasi-judicial board does not have the legal
authority to award counsel fees on the theory that counsel for the
conservancy meets the requirements of a private attorney general.
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ORDER

AND NOW, this 18th day of October, 1974, of the appeal of
Chesterbrook Conservancy is hereby dismissed.

Gilpin Towns/zip Sewage Authority
GILPIN TOWNSHIP SEWAGE AUTHORITY

l>ocket No. 74-079-C

ADJUDICATION
By JOSEPH L. COHEN, Member, October 22, 1974

·This matter is before the board on appeal by Gilpin Township
Sewage Authority, Leechburg, Armstrong County, Pennsylvania. The appeal
is from the action of the Pennsylvania Department of Environmental
Resources in refusing to accept an application for Federal funds for the
construction of a sewer system to serve Gilpin Township, Armstrong
County, Pennsylvania. For the reasons set forth below, the appeal is
sustained and the action of the department is reversed.
FINDINGS OF FACT

Appellant in this case is Gilpin Township Sewage Authority,
R.D. 1, Box 132, Leechburg, Armstrong County, Pennsylvania.
2. Appellee is the Pennsylvania Department of Environmental
Resources (hereinafter department).
3. The department administers a program by which it certifies
to the Federal government such sewage construction projects within the
Commonwealth which are eligible for Federal grants under the provisions
of Title II of the Federal Water Pollution Control Act, 33 U.S.C. § 1251,
et seq. In the administration of the program, the department is required
to certify to the Federal government those projects which are consistent
with an applicable State plan and to assign a priority to such project in
accordance with the State plan.
4. The department, in administering its responsibilities relative
to the Federal grant program, has established a procedure by which it
receives applications from municipalities claiming entitlement to Federal
1.
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grants for the construction of sewage treatment facilities. Upon receipt
of such applications and supporting data and documents, the department
reviews the submission to determine whether the proposed facility is entitled
to be given a priority and whether the facility is in conformity with the
departmental plan in force at the time of the submission.
5.
Under the rules and regulations of the Environmental Quality
Board of the Commonwealth (25 Pa. Code, § 103.1 et seq.) it is required
that prior to or concurrent with an application for a Federal construction
grant there must be submitted to the department an acceptable application
for a State permit which contains necessary :md sufficient documentation
to support the application for the permit. 25 Pa. Code § 103.3(b).
6.
Under the provisions of 25 Pa. Code § 103.4(a) it is provided
as follows:
"The Department shall annually prepare a priority
list of projects from applications on hand as of March I.
This list shall remain intact until the allocation of fiscal
year funds for which the list was prepared have been
obligated. except that projects becoming ineligible shall
be removed from the list."
7.
Ordinarily, any application for a Federal grant received by
the department with regard to any fiscal year must, under Environmen tQl
Quality Board regulations, be received by the department on or before
March l of the previous fiscal year.
8. On December 17, 1973, the department sent a notice to
consulting engineers, including Chester Engineers, appellant's engineers,
which read in relevant part as follows:
"Because of problems that we have encountered
with several sewerage applications submitted in 1973. I
think it is important that you be made aware of several
requirements that will be strictly enforced this year. As
you know, the Sewerage iV!anual requires the submission
of properly completed and attested application forms.
modules, and construction plans and specifications. A
check in the amount of $25.00, a project evaluation form,
a soil erosion and sedimentation control plan prepared
in strict accordance with the Erosion and Sedimentation
Control Manual. and all requirements of Act 537 or
appropriate municipal letters and resolutions are also
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required. Application must also be made concurrently
for stream encroachments including stream crossings,
outfalls and headwalls, which can be done on our new
application forms.
You must also concurrently file
applications for stream relocations with our Division of
Dams and Encroachments in Harrisburg. A copy of the
stream relocation application must be filed with your
sewerage application for our records. I further call your
attention to Sections 12 and 13 of the Sewerage Manual
which list the requirements for submission of plans and
specifications.
"Failure to follow the requirements will result
non-acceptance of your sewerage application and loss
grant eligibility for your clients. This policy will
followed statewide and should not be considered
applicable only to the Pittsburgh Office."

in
of
be
as

9. On February 7, 1974, the department sent another notice
to consulting engineers, including Chester Engineers, substantially similar
to the letter of December 17, 1973, which contained, inter alia. the
following additional language:
"In the past, our Regional staffs have been lenient
in the quality of plans, specifications and other
documents accepted for grant-eligible projects. This
situation has led to serious problems both in project
application processing and the effective use of Federal
grant funds allocated to Pennsylvania. While the new
adopted
by
the
grant
processing
regulations
Environmental Quality Board on December 20, 1973 (see
Volume 3, Pennsylvania Bulletin, page 2957) allow that
plans and specifications suitable for advertising for bids
are not required until projects are certified, they still
require that plans and specifications suitable to allow for
Department review of the project must accompany the
application. We will no longer accept partially complete
plans, modules and specifications or improperly
documented applications."
10.
On February 28, 1974, appellant submitted to the
department an application for a Federal construction grant together with
a permit application for a sewer system and pumping station designed to
collect domestic sewage from Gilpin Township and convey the same to
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the Kiski Valley Water Pollution Control Authority, a joint authority of
13 municipalities in Armstrong and Westmoreland counties.
On March 7, 1974, the department advised appellant that
11.
it could not accept appellant's application for a Federal construction grant
for fiscal year 1975 for the reason that the application on file as of March l.
1974, was materially incomplete as to items in letters of December 17,
1973, and February 7, 1974, and therefore, would be ineligible for
consideration for the construction grant for fiscal year 1975.
12.
Prior to the year 1974, region V of the department had a
practice of accepting incomplete applications for Federal funds on or before
March 1 of any year and working with the applicant to complete its
application within a reasonable time thereafter. Although such practice
was not in conformity with departmental regulations, it nevertheless
continued for many years prior to 1974.
13.
Appellant had completed the engineering phase of the Gilpin
Township project in the latter part of April 1974. and, had the prior
practice of region V (Pittsburgh office) of the department been in effect
in 1974, appellant would have been considered as eligible for a Federal
construction grant for the fiscal year 197 5.
14.
Appellant's consulting engineers, Chester Engineers. on
December I 7. 1973, and thereafter, were diligently working to compiete
the necessary engineering phase of appellant's application for Federal funds.
15.
But for the newly adopted practice on the part of region V
of the department strictly to adhere to the March 1 deadline for completed
applications, which policy was mandated by the central office of the
department, appellant's application for Federal funds would not have been
summarily rejected.
16.
The change of policy on the part of the department occurred
at a time with regard to appellant's project as to disappoint expectations
that hitherto would have been fulfilled.
l 7.
Given the degree of completion of the engineering phase of
appellant's project even as of December 17, 1973, the notice of the change
of policy on the part of the department did not give appellant's engineers
sufficient time within which, relying on the past conduct of the department.
to complete its application by March 1, 1974.
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DISCUSSION

This case involves consideration of administrative efficiency,
expediency and reasonableness, general fairness in the administration of the
Federal grant program by the department and fairness to appellant in light
of the expectations built up by the department's past practice in region V.
It is further complicated by the fact that the issues raised by appellant
may be moot for the reason that the Federal fupds for the construction
grant for the fiscal years 1973 and 1974 have been substantially impounded
by order of the President in December of l 972. However, there are several
civil actions in the Federal courts by states seeking to have these
impoundments set aside. See New York City v. Train, 494 F .2d 1033
(D. C. Cir., 1974) and the list of cases set forth in footnote two of that
opinion as being filed as of December 12, 1973. On April 29, 1974, the
Supreme Court of the United States granted certioraris in New York City
J'. Train, supra, and Campaign Clean Water. Inc.. l'. Train, 489 F.2d 492
(4th Cir., 1973). Depending upon the outcome of these cases in the
United States Supreme Court, and congressional action with regard to
appropriations for this grant program. the issue of mootness of this case
will be determined. However. inasmuch as there is a possibility that the
above referred to impoundments may be declared illegal, we deem it
appropriate to adjudicate this matter at this time.
Under the provisions of the Federal Water Pollution Control Act,
33 U. S. C. § 1251 et seq., the Federal government makes grants to states
and municipalities for construction of sewage treatment facilities. Under
the provisions of this act and its predecessor legislation (commonly "P. L.
660") state water pollution control agencies determine priorities for
construction grants for sewage treatement projects within each state. Within
Pennsylvania, the Department of Environmental Resources administers this
program. The regulations of the Environmental Quality Board, which set
up the method of administration of this program, are found in 25 Pa. Code
§ 103.1 et seq. These regulations, and their predecessor regulations of the
now defunct Sanitary Water Board, require that prior to or concurrent with
the filing for an application for a Federal construction grant there be filed
an application for a permit for the treatment facilities or sewers concerning
which the application is made. 25 Pa. Code § 103.3(b). This provision
reads as follows:
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"An acceptable applic<1;tion for a State permit which
contains necessary and sufficient documentation to
support the application shall be submitted concurrent
with or prior to submission of an application for a
construction grant." (Emphasis added.)
Section l03.4(a) of these regulations requires the department to
establish a priority list of projects from applications on hand as of March l.
Inasmuch as appellant's application concededly did not strictly co~ply with
the requirements of § 103.3(b) of these regulations, its application was
returned and was not considered on hand as of March l. 1974. Therefore.
appellant could not be assigned a priority for the receipt of a Federal
construction grant for the fiscal year 1975.
Under the prior practice, however, there is a substantial likelihood
that appellant's application for a construction grant would not have been
returned, but that the department would have given appellant a reasonable
time within which to complete its application. Under the policy of strict
compliance with the regulations mandated by the central office of the
department. region V of the department felt impelled to return the
admittedly incomplete application.
We have no quarrel with the department policy requiring strict
compliance with the requirements of 25 Pa. Code § 103.3(b ). [f the only
issue in this case were that of strict compliance, we would have no hesitancy
in upholding the department in this case. However, when the department
decides after a substantial period of leniency to require that it no longer
adheres to such practice but, on the contrary, will thereafter require strict
adherence to the letter of the regulations, it must then be prepared to
justify its action in terms of the time it notified applicants and their
consulting engineers of the new policy. Especially is this so where, as in
this case, there is no question but that the appellant's consulting engineers
were diligent in their actions to complete the application within the requisite
time period. The record in this case is clear that Chester Engineers were
substantially complete in their engineering work with regard to appellant's
application within the requisite time period. The record in this case is
clear that Chester Engineers were substantially complete in their engineering
work with regard to appellant's application when the change of policy on
the part of the department occurred. Thereafter, they acted with due
diligence and all deliberate speed to meet the requirements of the
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aforementioned regulations. There was no way, however, that they could
have submitted the application in its entirety on March 1, 1974. But this
would not have been fatal to appellant's application in prior years.
Appellant would have received under the old dispensation a reasonable time
within which to comply.
For reasons that are not clear on the record the department
decided to change its policy in this regard approximately two months before
it became effective. This being the case, we are of the opinion that the
department unreasonably chose a time within which to implement an
otherwise reasonable and desirable policy by giving applicants insufficient
time to adjust their priorities in such a manner as to attempt realistically
to comply with the mandate of the regulation. With regard specifically
to the appellant and its consulting engineers, the record is clear that they
were caught "off balance" by the department's action of December 17,
1973. Up to that time, they were working on the assumption that their
submittal of March l, 1974, would be sufficient to comply initially with
department requirements and that they would be allowed a reasonable time
within which to submit additional data. However, when the new mandate
arrived, the engineers for appellant could not realistically take any action
which would have met the requirements of the regulations by March 1,
1974. Under these circumstances, we think that the department acted
unreasonably in not giving appellant an additional reasonable time within
which to submit an application which could be reviewed on its merits. For
this reason, we reverse the department's action in this case.
CONCLUSIONS OF LAW

The board has jurisdiction over the parties and the subject
matter of this proceeding.
'1
..... Neither Gilpin Township Sewage Authority nor its consulting
engineers, Chester Engineers, were guilty of any negligence or delay m
submitting its application for Federal funds to the Department of
Environmental Resources on February 28, 1974.
3. The application submitted by Gilpin Township Sewage
Authority to the Department of Environmental Resources on February 28,
1.
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1974, was not a complete application as that term is understood in the
engineering profession.
4. The requirement of the Department of Environmental
Resources that the mandate of 25 Pa. Code § 103.3(b) be strictly adhered
to is not in itself an unreasonable policy for the department to pursue.
5. The announcement of the policy of strict compliance with
the requirements of 25 Pa. Code § 103.3(b), representing a change in prior
practice, was not made within a reasonable time to allow applicants and
their engineers to make appropriate changes in their activities.
6. The action of the department in refusing to accept the
submission of appellant, Gilpin Sewage Authority, because of its
incompleteness, was unreasonable under the circumstances of this case.
ORDER

AND NOW, this 22nd day of October, 1974. the appeal of Gilpin
Township Sewage Authority is hereby sustained and the action of the
Department of Environmental Resources in refusing to accept their
application for Federal construction funds for the tiscal year 1975 is hereby
set aside. It is further ordered that the department shall consider for review
the application of Gilpin Township Sewage Authority for Federal
construction funds for the fiscal year 1975 when said funds, if ever, become
available and decide what priority rating the said township is to receive.

Apple Valley Racquet Club
APPLE VALLEY RACQUET CLUB

Docket No. 74-150-C

ADJUDICATION
By JOSEPH L. COHEN, Member, October 23, 1974

This matter is before the board on the appeal of Apple Valley
Racquet Club, the owner and operator of a swimming pool, from an order
of the Pennsylvania Department of Environmental Resources, issued
June 20, 1974, ordering appellant immediately to cease operation of the
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pool and drain it promptly. Concurrently with filing its appeal, appellant
petitioned the board to grant it a supersedeas to stay the enforcement of
the order pending adjudication. On July 26, 1974, the date scheduled
for a hearing on the petition for supersedeas, the parties stipulated before
the writer of this adjudication that the supersedeas be issued pending
adjudication of this matter and that the process of adjudication be expedited
by filing with the board a stipulation of facts material to the disposition
of this case together with the submission of briefs by each party setting
forth its legal position with regard to the facts so stipulated.
The parties having so stipulated to the facts and having submitted
briefs in support of their legal contentions, this matter is now ripe for
adjudication. The legal issues to which this adjudication directed itself are:
(1) Whether the Public Bathing Law, Act of June 23, 1931, P.L. 899, as
amended, 35 P.S. §672 et seq., applies to swimming pools owned and
operated by private clubs for the use and enjoyment of their membership
and invited guests. and (2) Whether the stipulated facts of this case
constitute a sufficient legal basis upon which the Department of
Environmental Resources may order the pool closed and drained.
FINDINGS OF FACT

1. Apple Valley Racquet Club, hereinafter referred to as
appellant, is a non-profit corporation organized and existing under the laws
of the Commonwealth of Pennsylvania, having been incorporated on
March 20, 1961.
2. Appellant is the owner of certain real estate on Livermore
Road in West Mead Township, Crawford County, Pennsylvania, upon which
is constructed a swimming pool and other facilities for the exclusive use
and enjoyment by the shareholders and guests of shareholders of the
appellant.
3. Ownership of appellant is held by forty-five (45)
shareholders, each of whom holds a share of common stock issued by the
appellant. Each share entitles one family to full use of all facilities.
Appellant employs no restrictive policy as to the opportunity for purchasing
shares of stock.
4.
Each shareholder, when he desires, can sell his share for the
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going value of the stock to any interested buyer approved by the board
of directors.
5. The routine hours of operation of the facility are from
1 :00 P.M. to 9:00 P.M. excepting seasons when such operation is limited
from 1 :00 P.M. to dusk. The l :00 P.M. to dusk timetable is generally
operative in the months of May and September. The pool operates routinely
seven (7) days per week. During all hours of operation a qualified lifeguard
is regularly on duty.
6.
Each member is privileged to bring an unlimited number of
guests to use the facilities with the restriction that the member pay a fifty
cent ($.50) fee per guest and with the restriction that guests may only
swim in the deep end of the pool upon acquiring lifeguard approval.
7.
A log is maintained by the lifeguard of the appellant which
log is for the purpose of recording the number of users of the pool.
8. The pool operates from Memorial Day to Labor Day during
each calendar year.
9. The pool has operated continuously and without interruption
from 1969 to the present inclusive at the present site on Livermore Road.
10.
Generally the ownership has fluctuated on an average change
of two (2) shareholders per year. During 1974 the ownership fluctuated
by ten ( 10) shareholders.
11.
Appellant has taught approximately one hundred fifty ( 150)
persons to swim or improve swimming techniques since initiation of
operation.
12.
The approximate length of appellant's pool is sixty (60) feet.
The approximate width of appellant's pool is thirty (30) feet,
13.
and it is rectangular in shape.
14.
The depth of appellant's pool is approximately two (2) feet
seven (7) inches from the shallow end for a distance of approximately
twenty (20) feet at which point the depth increases uniformly to its deepest
level of approximately eight (8) feet. Approximately eighteen ( 18) feet
from the beginning of the shallow end and two (2) feet prior to the change
in slope a floating safety line crosses the pool acting as a separation.
15.
The walls of the pool are vertical from the water level to
a depth of approximately two (2) feet seven (7) inches at which point
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the walls slope to the eight (8) foot depth of the pool in excess of one
foot horizontal to five (5) feet vertical.
16.
At the level of two (2) feet seven (7) inches from the surface
of the water there exists a ledge which encompasses the perimeter of the
pool from the depth of two (2) feet seven (7) inches to a depth of eight
(8) feet.
17.
The above mentioned ledge is approximately eight (8) inches
in width along the deep end of the pool and five (5) to six (6) inches
in width along the sides of the pool. The slope of the ledge approximates
one (1) foot vertical to four (4) feet horizontal.
From the point in the pool approximately twenty (20) feet
18.
from the shallow end where the slope changes and the depth increases to
the eight. (8) foot depth, the slope approximates one (1) foot vertical to
three (3) feet horizontal.
19.
The pool contains four (4) skimmers.
20. The pool contains nine (9) inlets-one of which is located
along the thirty foot shallow end. two of which are located along the thirty
foot deep end of the pool and the remainder evenly spaced along the sides.
21.
The recirculation residual minimum permitted is 0.4
milligrams per liter chlorine residual. The two tests of such chlorine residual
conducted by the department indicates on one date in 1973 a residual of
0.2 milligrams per liter and, one day in 1974, a residual of 0.6 milligrams
per liter. The department does not, by policy, conduct such testing regularly
on facilities not under permit.
22.
The pool contains two (2) drains-one at the shallow end
and one at the deep end.
There exists surrounding the pool a chain link fence at the
height of seventy-two (72) inches, the gate of which opens at the shallow
end.
24. The chlorine disinfection of the facility is accomplished by
hand feeding of such. There exists an automatic chlorinator at the site,
but appellant prefers to hand feed the chlorine for better quality
chlorination.
25. There exists at the site a complete filtration system.
26. The sand filter at the facility backwashes to a basin
1
1
approximately 2 X 2 X 18" in depth, and there exists no air gap between
such sand filter and basin. The backwash materials are discharged from
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the basin without quiescent settling.
27.
There is no evident cross connection with the potable water
supply.
28.
There exists on the site no 24 unit first aid kit, re:H.:hing
pole or throwing buoys of sufficient size with line attached.
29.
Appellant possesses no electrical inspection certificate.
30.
The wading pool formerly used at the site has been
completely filled in with concrete and is no longer used.
31.
The pool contains four (4) ladders-two of which are located
at the deep end and two at the shallow end.
32.
A drinking fountain exists near the bath house of the pool.
33.
Two formerly used diving boards have been removed and
no diving boards now exist at the facility.
34.
There exists on the deck near the shallow end of the pool
a fill spout approximately 6" in height. Appellant has recognized that
this fill spout may constitute a safety hazard and has recommended
correction of such hazard.
35.
A deck area extending the perimeter of the pool of sufficient
width is currently in evidence.
There exists wall coping around the entire pool of sufficient
36.
design.
37.
There are inadequate depth markers along the sides of the
pool.
There exist some possible minor operational problems which
38.
are easily correctable by appellant.
DISCUSSION

Appellant contends that the Public Bathing Law. Act of June
1931, P. L. 899, as amended, 35 P. S. § 672 et seq. exempts swimming
pools owned and operated by private clubs for the use and enjoyment of
the club membership and their invited guests.
The validity of this
contention depends upon the legislative intent of the general assembly in
enacting the Public Bathing Law, supra. as revealed by the provisions of
that law:
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Section 1 of the act defines a public bathing place as follows:
11

A public bathing place shall mean any place open
to the public for amateur and professional swimming or
recreative bathing whether or not a fee is charged for
admission or for the use of said place, or any part
11
thereof.
Section 5 of the act, relating to permit requirements, provides
in relevant part as follows:
11

(a) It shall be unlawful for any person or persons,
club, firm,
corporation, partnership,
institution,
· association, municipality or county to construct, add to
or modify, or to operate, or continue to operate, any
public bath house, bathing, swimming place or swimming
pool, natatorium, or any structure intended to be used
for bathing or swimming purposes, indoors or outdoors,
without having first obtained a permit so to do or being
m possession of an unrevoked permit.
11

(b) Permits shall be obtained in the following
manner:
Any person or persons, firm. corporation.
co-partnership, associations, institution. municipality or
county, or other body, desiring to construct, add to or
modify, or to operate and maintain any public bathing
place or structure, indoors or outdoors, intended to be
used for hire for bathing or swimming within the
Commonwealth, shall file with the department, on blanks
prepared by it, an application for permission to operate
such bathing place or swimming pool."

the act,
11

On the basis of the above quoted provisions of § § 2 and 5 of
appellant argues that permits are only required with respect to
11

public bathing places as defined in the act. Further, that the act so
11
defines the term "public bathing place as to exclude those facilities which
are owned and/or operated by private clubs which admit to their facilities
only members thereof and their invited guests. Completing the syllogism,
appellant argues that its swimming pool does not constitute a public bathing
place and hence is not subject to the provisions of the Public Bathing Law,
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This contention. we believe, must fall.
Although no court in this Commonwealth has had occasion to
11
construe the term public bathing place 11 as defined in the Public Bathing
Law. supra. the courts in this Commonwealth have had occasion to pass
11
11
on the terms public eating and drinking place" and public accom11
modation • In Commonwealth l'. Moose Lodge, 17 D and C 2d, 546 (195 8)
appeal quashed, 188 Pa. Superior Ct. 531 (1959) the Court of Quarter
Sessions of York County, on an appeal from a summary conviction. held
that the eating and drinking facilities of a private dub are not within the
scope of the Act of May 23. 1945, P. L. 962, as amended. 35 P. S. ~655.1
11
et seq.. pertaining to public eating and drinking facilities". The court
held that, inasmuch as the lodge operated an eating and drinking facility
only for the use and enjoyment of its members and their invited guests.
the lodge was not subject to the provisions of the 1945 act which requires
public eating and drinking places to be licensed by health authorities. The
court reasoned as follows:
supra.

"The case presents a very narrow issue: Namely,
is or is not the lodge conducting a public eating :md
drinking place within the meaning of the act of assembly?
Our research has disclosed no cases construing this
provision of the act nor has counsel on either side referred
us to any such cases in their briefs. Webster's New
International Dictionary, 2d Ed., defines 'public' as
follows:
" 'The general body of mankind or of a nation, state
or community; the people indefinitely.'
"Under the facts of this case there is no question
that the general pub lie is not admitted to the lodge
premises and cannot avail themselves of the eating or
drinking facilities located therein. The mere fact that
the lodge has a substantial membership does not
overcome the fact that the membership is a restricted
one and that no one may be admitted to membership
except upon compliance with the rules and regulations
as set forth in the constitution and by-laws of the lodge.
"Defendants' counsel refer to the case of Everett v.
Harron, 380 Pa. 123 (1955). That is a case where certain
individuals, who had been denied admission because of
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their race to a swimming pool operated by defendants
filed a complaint in equity praying for an injunction
restraining defendants from denying their admiss4on to
the swimming pool. One of their chief contentions was
that
a
swimming
pool constituted a public
accommodation and that under section 654 of The Penal
Code of June 24, 1939, P. L. 872, they could not
lawfully be refused admission to the swimming pool.
Defendant, among other things, pointed out that the pool
is operated as a club and that membership in the club
was a prerequisite to admission to the pool. The court
found as a fact that the club was a mere subterfuge and
that its only purpose was to set up a system whereby
persons of the Negro race could be excluded by being
denied membership in the club, and that for all practical
purposes the swimming pool was operated as a public
accommodation and, therefore, an injunction was granted
restraining defendant from denying admission to
plaintiffs. The court in its opinion nowhere indicates
that a bona fide private club would be considered in
violation of that section of The Penal Code. but based
its decision on the fact that the club in that case was
not bona fide. There is no indication in this record
anywhere that the Loyal Order of Moose is anything
other than a bona fide club. There is nothing in the
Act of 1945 to indicate that the word 'public' shall have
assigned to it any meaning than that which is normally
contemplated by ordinary usage." 17 D & C 2d, at 546.
On appeal to the Superior Court, the appeal was quashed for
the reason that the Commonwealth could not appeal a not guilty verdict.
However, prior to quashing the appeal, the Superior Court felt impelled
to state its agreement with the court below in the interpretation of the
term "public eating and drinking place" as that term is used in the 1945
act. Although the decision of the Superior Court has been cited many
times in subsequent cases, it has never been cited for its dicta as to what
constitutes a public eating and drinking place.
In the above quoted passage of the opinion of the Court of
Quarter sessions of York County in Commonwealth v. Moose Lodge, supra.
that court seeks to distinguish Everett v. Harron, 380 Pa. 123 (19 55), from
the case before it on the basis of the fact that the court in Harron found
that the swimming club was a mere subterfuge to set up a system whereby
persons of the Negro "race" could be excluded by denying them
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membership in the club, and that for all practical purposes the swimming
pool was operated as a "public accommodation." The court's construction
of the El'erett case is considerably weakened by Pennsylmnia Human
Relations Commission 1'. Loyal Order of .l/oose. Lodge 1(} 7. 448 Pa. 451.
294 A.2d 594 ( 1972). In that case the Supreme Court of Pennsylvania
held the eating and drinking facilities of Moose Lodge No. I 07 to be a
place of public accommodation within the meaning of the provisions of
the Pennsylvania Human Relations Act, Act of October 27, 1955, P. L.
745, as amended 43 P. S. § 9 51 er seq. It. therefore. sustained the action
of the Pennsylvania Human Rebtions Commission which ordered the lodge
to cease and desist denying to Negro guests of club members or other
persons who are guests of club members, because of their race, color,
religious creed, ancestry or national origin, the accommodations, advantages,
facilities or privileges of its dining room and bar so long as the lodge
maintains a policy or practice of permitting members to bring their guests
to the said dining room and/or bar. The Human Relations Commission
purported to act pursuant to § 5 of the Pennsylvania Human Relations Act.
Act of October 27, 1955, P. L. 745, as amended, 43 P. L. §951 et seq.
This section provides in part as follows:

"It shall be an unlawful discriminatory practice, .
in the case of a fraternal corporation or association,
unless based upon membership in such association or
corporation . .
"(i)
for any person being the owner, lessee,
proprietor, manager
of any place of public
accommodation . . to
11

(1) Refuse, withhold from, or deny to any person
because of his race, color . . . either directly or
indirectly, any of the accommodations, advantages.
facilities or privileges of such place of public
accommodation, . . . . "
11

The term place of public accommodation, resort or amusement"
is defined in §4 of the Pennsylvania Human Relations Act, supra. as " .. ,
any place which is open to, accepts or solicits the patronage of the general
public, . . . in upholding the commissicn's right to issue the order, the
court, reversing the Superior Court and the Court of Common Pleas of
Dauphin County, held:
11
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"We believe that the Superior Court dissenters were
correct in concluding that 'by its practice of opening its
dining room to non-members, subject only to the
limitation that they be of the Caucasian race and invited
by a member. (the lodge) has brought itself within the
ambit of a "public accommodation"' as defined by the
act. Having done so it has also brought itself within the
prohibition of § 5, as above set out, at least to the extent
of its dining and bar facilities. Section 4 of the act,
43 P. S. §954, defines a place of public accommodation
as 'any place which is open to. accepts or solicits the
patronage of the general public . . . but shall not include
any accommodations which are in their nature distinctly
private.' The lodge concedes that any member of the
general public who is of the Caucasian race and who is
invited by a member of the lodge is welcome in its dining
room. As aptly stated by the Superior Court dissenters:
"The interests of privacy and exclusiveness of
association which the Act acknowledged by creating its
exclusion for fraternal organizations have been
compromised by the policies of the organization itself.
Any member of the public, regardless of affection or
disaffection for the (lodge) and regardless of eligibility
for membership (as in the case of women and children)
may intrude upon the privacy and exclusiveness of the
Moose dining room, so long as there is some member
of the Moose who will·stand accountable for his conduct
while on the premises * * * that is, any Caucasian
member of the public."'

Surely, if the eating and drinking facilities of Moose Lodge 107
is a place of public accommodation within the meaning of the public
accommodation provisions of the Pennsylvania Human Relations Act, supra.
for the reason that by its practice it opened its dining room to non-members.
subject only to the limitation that they be of the Caucasian "race". then
it necessarily follows that appellants' swimming pool is no less a place of
public accommodation by virtue of the fact that each member of appellant
is privileged to bring an unlimited number of guests to use the swimming
facilities, that the member pay $.50 per guest, and that guests may only
swim in ·the deep end of the pool upon acquiring approval of the life guard.
Since appellants' swimming pool would be a place of public accommodation
under the reasoning of Pennsylvania Human Relations Commission v. Loyal
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Order of Moose, supra. it is perforce a public bathing place within the
meaning of the Public Bathing Law, supra. Consequently, the logic of the
second Moose case supports the department's contention that appellant's
swimming pool falls within the definition of a public bathing place, as that
term is defined in the Public Bathing Law, supra.
We also find persuasive the trend of decisions in other states that
have considered legislation similar to our Public Bathing Law, supra: In
Askew v. Parker, 31 ~ P.1d 341 (Cal. D. Ct, App., 1957) a case in which
an owner and operator of a swimming place sought to prevent the health
authorities from inspecting the swimming facilities because. according to
the owner, they were not public swimming facilities, the court made the
following observations:
"The term 'public' is a term of most varied and indefinite
connotation. a convertible term, and does not have a
fixed or definite meaning. When the word 'public' is
employed with its ordinary signification for its meaning
on the subjects to which it is applied. and must be
interpreted in each case according to use and intent.
Hence, we must turn to the statute itself to determine
its meaning by considering the evil the legislature
intended to remedy by its enactment. by considering the
interpretation it has received, and by considering other
statutes similar in nature. Turning to the statute in
question, it is readily apparent that we are here concerned
with a public health statute enacted for the purpose of
protecting the citizens of California from the dangers
which may easily lurk in contaminated waters of
improperly equipped and maintained swimming pools. A
brief glance at the regulations of the State Department
of Public Health indicates the wide variety of dangers
(See
which may be present in uninspected pools.
regulations found in Title 17, California Administrative
Code, Chapter 5, Subchapter 1. Group 6.)
"The evident purpose of such rules is to protect
persons who are using swimming pools which are used
by many persons on a reasonably constant basis. In such
a situation the word 'public' must be given as broad a
definition as is necessary to provide the protection to
the public which the legislature sought to provide. (3
Sutherland on Statutory Construction, 3rd Ed., Sec
7202, P. 397.) A pool may be public although all
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persons do not have a right to be admitted, and a pool
may be public even though certain persons can be legally
excluded from it. Whether a charge is made for admission
is not necessarily a determining factor. The public health
is not particularly affected by the transfer of money from
patron to operator, but it is affected by the physical
contact of many persons with a particular swimming pool
unless precautions are taken.
Edwards v. Hollywood
Canteen, 27 Ca. 2d 802, 167 P.2d 729.) 312 P.2d, at
344-345."

In Raponorti 1·. Burnt-Mill Arms. Inc.. 273 A..2d 372 (N.J. Sup.,
1971, our neighboring state of New Jersey, following Askew l'. Parker.
supra, applied its rationale to an apartment house swimming facility. In
the course of its opinion the New Jersey Court said; 273 A.2d at 376:
"We agree with the views expressed in other
jurisdictions that a swimming pool, for all practical
purposes, may be a "public pool" even though no
separate fee is charged for its use by guests or members
and the general public is excluded. See annotations in
48 A.L.R.2d l 04 (1956) and l A.L.R.3J 963-96~
( 1965); Rovegno v. San Jose Knights of Columbus Hall
Assoc., l 08 Cal. App. 591,291 P. 848 1D.Ct.App.l930)
(a private dub pool); Tucker v. Dixon. 144 Colo. 79.
355 P.2d 79 (Sup. Ct. 1960) (motel pool); Gordon v.
Hotel Seville, Inc., 105 So.2d 175 (Fla.App.l958), cert.
den. 109 So.2d 767 (Sup. Ct. 1959) (hotel pool).
· "We construe N.J.S.A. 26:4A-l to exclude from its
provisions only such swimming pools or public swimming
places maintained for use by a family and its guests. See
Lucas v. Hesperia Golf & Country Club, 255 Cal.App.
2d 241, 63 Ca. Rptr. 189 (D.Ct.App.l967), where a
comparable Califonia statute was held applicable to a
private country club, and where a regulation of the state
board of health made the statute applicable to swimming
pools at apartment houses (among other categories)."
The question as to what is public and what is private has a dual
aspect to it. On the one hand, there is the question of the scope of the
duty under the law of torts, which the owner and operator of a pool may
have with regard to those who use it. On the other hand, there is the
question of the scope of public health regulations. The California District
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Court of Appeals noted this distinction in Lucas v. Hesperia Golf &
Country Club. 63 Ca. Rptr. 189 (1967), in which it said:
11

• • • The issue in 0 'Keefe, supra. however, was the
status of the plain tiff and not whether the premises were
subject to inspection and regulation by the State
Department of Public Health. Clearly the fact that a
pool may be subject to such inspection and regulation
does not transform it into one available to use by the
general public so that anyone using it would be an
invitee . . . . . 11 63 Cal. Rptr. at 195.

Section 8(b) of the Public Bathing Law provides as
follows:
"If it be determined upon such examination and
investigation that any bathing or swimming place is being
maintained contrary to the provisions of this act, such
bathing and swimming place forthwith shall be closed to
all persons, and the bathing or swimming pools be drained
and kept dry until provision is made to comply with this
law and permission given by the department to reopen
the same. Prosecutions also shall be brought and carried
to final judgment by the department against each and
11
every person violating any of the provisions of this act.
Inasmuch as appellant is required by the Public Bathing Law,
supra, to have a permit prior to the construction and operation of its
swimming facilities, the operation of its swimming pool without a permit
from the department constitutes a violation of the act. See § 5(a) of the
act. It is clear, therefore, that the department was acting within its authority
to order the draining of the pool.
Section 12 of the act provides that bathing facilities constructed,
operated or maintained in violation of the law's provisions constitute a
public nuisance.
Although the order of the department from which
appellant appeals contains a declaration that the operation of appellant's
swimming pool constitutes a public nuisance, it is not necessary for us to
reach that conclusion in order to uphold the departmental order in question.
We construe the purpose of § 12 of the act to form the legal basis upon
which an action to abate a public nuisance may be brought by the attorney
general for violations of the act. Consequently, we do not feel impelled
to rest our decision on § 12 of the act, but rather on the plain language
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of §8(b).
CONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and the subject
matter of this controversy.
2. The Public Bathing Law, Act of June 23, 1931, P. L. 899
as amended, 35 P. S. § 672 et seq. requires that all public bathing places
in the Commonwealth be under permit from the Department of
Environmental Resources.
3.
A swimming pool maintained and operated by a private
swimming club for the use and enjoyment of its members and guests is
a public bathing place within the meaning of the Public Bathing Law. supra.
4.
A public bathing place which is operated without a permit
from the Department of Environmental Resources pursuant to the Public
Bathing Law, supra. may be ordered closed and drained and kept dry until
its operation complies with the act.
5. The order of the Pennsylvania Department of Environmental
Resources issued June ~0. 1974, ordering Apple Valley Racquet Club to
cease operation of its pool and drain it promptly is a lawful exercise of
the powers of the department under the provisions of the Public Bathing
Law, supra.
ORDER

AND NOW, this 23rd day of October, 1974, the order of the
Pennsylvania Department of Environmental Resources issued to Apple
Valley Racquet Club on June 20, 1974, ordering it to cease operation of
the pool and to drain the same is hereby affirmed and the appeal of the
said Apple Valley Racquet Club is hereby dismissed. The supersedeas
previously granted in this matter is hereby dissolved. Apple Valley Racquet
Club shall not operate a swimming pool on its premises on Livermore Road
in West Mead Township, Crawford County, Pennsylvania, at any time
subsequent to the issuance of this adjudication unless it is in possession
of a valid and unrevoked bathing place permit therefor from the Department
of Environmental Resources.

443.

Kennetlz G. Bissey
KENNETH G. BISSEY

Docket No. 72-338-B
ADJUDICATION

By ROBERT BROUGHTON, Chairman, October 24, 1974

In an order dated March I 0, 1972, the Department of
Environmental Resources (department) imposed a sewer connection ban
upon the Borough of Sellersville (Sellersville) the basis for which was that
the sewage treatment facilities of the Perkasie Borough Authority, to which
the Sellersville sewer connection system is tributary, were receiving :.1 waste
load equal to or in excess of the load for which those facilities were
designed.
Sellersville filed an appeal from this order and we scheduled a
hearing thereupon to begin on September 7, 1972.
On August 23, 1972, Kenneth G. Bissey (appellant) filed an appeal
to this board. On the face of this appeal, appellant stated that the appeal
was being taken from the order dated March I 0, 1972. However, by the
averments presented in support of this appeal, it appeared that appellant
was actually objecting to the refusal by Sellersville's building inspector.
based upon the existence of the sewer connection b:m. to issue building
permits to him for the construction of homes on five lots which he owned
in Sellersville.
The department filed a petition to dismiss appellant's appeal the
basis of which being that appellant did not qualify for an exception to
this sewer connection ban under existing policy and procedure of the
department. We denied this petition by our order dated October 17. 1972.
On July 31, 1973, this board entered an adjudication wherein
we dismissed the appeal of Sellersville and wherein we affirmed the order
of March I 0, 1972.
On September 10. 1973, a hearing on appellant's appeal was held
before Hearing Examiner Louis R. Salamon, Esquire. The sole question
presented during this hearing was whether appellant was entitled to an
exception from the sewer connection ban.
The board makes the following
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FINDINGS OF FACT

1.

Appellant

operates

a

building and general contracting

business known as Bissey Construction Co .. Inc. (N.T. 9)
.,
In 1971, appellant purchased a tract of land, situate

~llong

Eyre Avenue in the Borough of Sellersville, for the sum of ten thousand
dollars.

(N.T. 9, 10)

3.

In February 1968 the previous owner of this tract filed a

subdivision plan with Sellersville by which the tract was subdivided into
ten lots.

(Appellant Exhibit A-1. N.T. 10. 11. 13)

this subdivision plan in March 1968.

Sellersville approved

(Appellant Exhibit A-1, N.T. 10)

This same subdivision plan was adopted by appellant and describes the lots
involved in the present appeal.

(Appellant Exhibit A-1, N.T. 13)

4.
On July 12, 1971, appellant, as president of Bissey
Construction Co., Inc. and Sellersville entered into an agreement under the
subdivision ordinance of Sellersville. and they entered into an escrow
agreement for guarantee of completion and maintenance ;.md repairs for
one year thereafter. (Appellant Exhibits A-2. A-3. N.T. II. 12, 13)
5.
Pursuant to said agreements. appelbnt pbced thl? sum of
twenty-five thousand dollars in escrow in a bank to guarantee the
construction of the street. curbs. sidewalks. sanitary sewer. storm sewer
and water facilities in his subdivision. (N.T. 16)
6.
Appellant applied for and received building permits from
Sellersville for lots 4 and 5 in his subdivision in the fall of 1971. (N.T.
14, 21, 22) He did not apply for building permits for the remaining lots
in his subdivision at that time because he was not prepared to submit
blueprints for homes to be built on the remaining lots in the fall of 1971.
(N.T. 22. 32) He did not need other building permits at the time. (N.T.
22. 32)
7.
The department issued an order to Sellersville on March I 0.
1972, by which a sewer connection ban was imposed in Sellersville. (N.T.
5, 6)
8.
Appellant had notice, prior to March 10, 1972, that there
were problems at the sewage treatment plant to which sewage generated
in Sellersville was conveyed which might result in a situation where he could
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not secure building permits from Sellersville for the construction of homes
on lots 6. 7. 8. 9 and 10 in his subdivision.
Appellant.

9.

who

seeks

(N.T. 28, 30, 31)

::m exception

from

this

sewer

connection ban in order to construct homes on lots 6, 7, 8, 9, and I 0

in his subdivision and in order to connect these homes to the Sellersville
sewer system,

neither applied for nor received building permits for

construction of homes on these lots on or prior to March 10, 1972. (N.T.
13, 22, 32)
10.
9 and 10.
11.
almost

Appellant has not constructed any homes on lots 6, 7. 8.
(N.T. 32)
As of the date of the hearing on this appeal, appellant had

completed

the

improvements required under the subdivision

agreement with Sellersville, the twenty-five thousand dollars previously held

in escrow had been released and appellant pledged his share of the stock
in a real estate holding company, worth twenty thousand dollars, as security
for the completion of said improvements.
12.

(N.T. 16, 17, 18, 19)

The connection of five homes to the Sellersville sewer system

would increase the tlow of sewage to the sewage treatment plant of the
Perkasie Borough Authority. to which the Sellersville sewer system is
tributary.

(N.T. 33. 39, 40)
DISCUSSION

As we previously stated, the sole issue to be decided by the board
is whether appellant is entitled to an exception from the sewer connection
ban imposed by the department against Sellersville in the order dated
March l 0, 1972, the validity of which was upheld by this board in our
adjudication dated July 31, 1973.
The department. on page 900-9.:2 of its Sanitary Engineering
Policy and Procedures Manual, has delineated the types of situations which
must exist before the department will consider the granting of exceptions
to sewer connection bans.

They are as follows:
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A. Where a building permit for new construction was issued
by the municipality prior to or on the date of receipt of the

ban. 1
B. Where the connection will serve an existing occupied
dwelling built prior to the date of receipt of the ban.
C. Where the connection will result in no increase in sewer
flows to the overloaded facilities.
The evidence in this case is clear that appellant's request for an
exception from the sewer connection ban of March 10, 1972. does not
fall within the ambit of the types of situations above set forth.
We have, however, discovered that the department will, under
certain circumstances, recognize exceptions based upon facts other than
those set. forth in its sanitary engineering policy and procedures manual.
In In The Matter of Mrs. Elsie Strawley, E.H.B Docket
No. 71-109 (issued May 8, 1972), we found, pp. 3, 4, that the department
would recognize an exception to a sewer connection ban where a delay
in the granting of a building permit, which would otherwise have been
granted before the imposition of such ban, was caused by governmental
action for which the applicant for an exception was not responsible.
Similarly, in In Tlze Matter Of Alan J/itchell Corporation, E.H.B Docket
No. 71-108 (issued June 7, 197'2), we received testimony from the
department from which we made a finding that the department would
recognize an exception to a sewer connection ban where a delay in the
granting of the application to connect to a sewer system was caused by
the government itself, prior to the imposition of the ban. 2
In the present case, appellant testified that he did not apply for
building permits to construct homes on lots 6, 7, 8, 9 and 10 in his
subdivision on or before March 10, 1972. Furthermore, there is no
indication in this record that appellant applied for such building permits
1.
ln Hoffrruzn v. Commonwealth of Pennsylvanill, Department of Environmental Resources,
E. H. B. Docket No. 73-409-W (issued April 22, 1974 ), we held that the effective date of a sewer
connection ban as to a property owner seeking a building permit is the date of publication or
receipt of notice of the existence of the ban.

2.
By virtue of our holding in Hoffman v. Department of Environmental Resources. supra,
we would substitute the words "prior to the date when said ban became effective" as to an applicant
for the words "prior to the imposition of the ban".
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immediately following March 10, 1972, and before such sewer connection
ban became effective as to him. Indeed, there was no testimony presented
as to when, if ever, appellant filed applications to Sellersville's building
inspector for such building permits.
Appellant did testify that prior to the imposition of the ban he
was told by a Mr. Croll, Sellersville's secretary, that by virtue of his existing
agreements with Sellersville, he "was all right"-"he was protected". In
the first place, there is no indication in this record that appellant refrained
from applying for building permits in reliance upon this "commitment"
by Mr. Croll and there is no indication that he was ready to apply for
building permits at that time.
In the second place, the board has no way to evaluate the truth
of· this allegation because appellant failed to call Mr. Croll as a witness
to corroborate it. We are left with appellant's hearsay testimony as to
the existence of this "commitmene' by Mr. Croll. While we are not bound
by technical rules of evidence, we cannot base such a potentially crucial
finding upon incompetent testimony.
See Glen Alden Coal Co. v.
Unemployment Compensation Board of Review. 168 Pa. Superior Ct. 534,
79 A.2d 796 ( 1951 ); In Tlze ,l/atrer of David C. Starr. E.H.B Docket
No. 72-266 (issued November 16, 1972).
We have held that this board, governed by settled equitable
principles, may grant an exception not specifically and previously authorized
by department regulations. See In The Matter of Alan Mitclzell Corporation.
supra.
Appellant argues, in light of the fact that he had approval of
this subdivision long prior to the effective date of this sewer connection
ban and in light of the fact that he has spent a great deal of money for
construction of the public improvements in this subdivision, that it would
be equitable for this board to grant an exception to him.
Appellant is, in effect, asking this board to substitute the date
of subdivision approval for the date of issuance of a building permit :1s
the cut-off date for allowing an exception to a sewer connection ban.
The Commonwealth Court of Pennsylvania was faced with this
identical request in F. & T. Construction Company, Inc, v. Department
of Environmental Resources, 6 Pa. Commonwealth Ct. 59, 293 A.2d 138
(1972), and such request was refused. The court there found that the
date of issuance of the building permit as the cut-off date for allowing

448.

Kenneth G. Bissey

an "exception" to a sewer connection ban was a reasonable standard.
We see nothing that distinguishes appellant's request in the present
case from the request with which the court was faced in F. & T.
Construction Company, Inc. J'. Department of Environmental Resources.
supra.
Therefore, we must deny appellant's request for an exception
from the sewer connection ban of March 10, 1972.
CONCLUSIONS OF LAW

I. The board has jurisdiction over this case and over the parties
to this appeal.
. 2. The use of the date of issuance (or application for) a building
permit as the cut-off date for the effectiveness of a sewer connection ban
is a reasonable standard.
3. Since there is no evidence in this case that appellant applied
for building permits on or before the date when the sewer connection ban
became effective as to him, he is not entitled to an exception.
ORDER

AND NOW, this 24th day of October, 1974, the action of the
department in refusing to grant an exception from the sewer connection
ban of March 10, 1972, is sustained and the appeal therefrom of
Kenneth G. Bissey is hereby dismissed.

James L. Flynn
JAMES L. FLYNN

Docket No. 74-138-W
ADJUDICATION

By PAUL E. WATERS, Member, October 31, 1974

This matter arises from the action of the Department of
Environmental Resources, hereinafter department, wherein it requested
Middle Paxton Township, hereinafter township, to revoke an on-lot sewage

James L. Flynn

449.

disposal permit previously issued to appellant, James L. Flynn. The
department had inspected the lot in question and determined that it was
not suitable for such an on-lot system. Appellant, however, relying upon
the permit, had already begun construction of a home on the premises.
The action of the department and the township in ''suspending" the permit
brings this matter before us for resolution.
FINDINGS OF FACT

l.
On or about January ll, 1974, Mr. James L. Flynn received
an on-site sewerage permit from the sewage enforcement officer of Middle
Paxton Township, Dauphin County, for a lot located south of Pennsylvania
Route 3'25 and between that route and Clarks Creek, about three-quarter
of a mile north of the Borough of Dauphin in Dauphin County,
Pennsylvania.
,
The soil on said lot is mapped as "Bashers silt loam". a soil
which is characteristically deep, moderately well drained and subject to
seasonal high water table conditions in the range of 18 to 36 inches.
3.
\:1r. Flynn has constructed a dwelling upon said lot at a cost
in excess of $50,000.
4.
On May l 0, 1974, departmental officials conducted :.1n
on-site soils evaluation at said lot and observed a depth to mottling in the
range of six (6) to twenty-four (24) inches as well as a water table in
the same range in a series of ditches and test holes exposed upon said
lot. The department officials were unable to conduct an investigation of
the site covered by the permit issued to Mr. Flynn by the Middle Paxton
Township sewage enforcement office, i.e., permit 245620, because this site
was covered by a road.
5. On May I 3, 1974, the department requested Middle Paxton
Township to revoke the sewage disposal permit 245620 issued by the
township sewage enforcement officer for the above-described lot.
On June 3, 1974, the Supervisors of Middle Paxton Township
6.
suspended permit 245620 pending a determination by this board of the
suitability of the aforesaid lot to receive a sewage disposal system. The
township supervisors stated that they would be bound by the decision of
this board and would revoke the aforesaid pennit if this board found said
lot to be an unsuitable area for the installation of a sewage disposal system
under permit 245620.
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7.
8.

Mr. Flynn's house is designed to withstand periodic flooding.
Although a fish hatchery is located downstream from the

aforesaid lot, there was insufficient evidence to prove that it would be
affected by 1 a septic system located on appellant's lot.
DISCUSSION

We deem this case to be factually analagous to the Wolford and
Bednar2

matters which came before tllis board some months ago.

The

controlling facts there, as here, are that the township, invested with the
authority to do so, issued a sewage permit to the appellant, who then
proceeded to construct a home.

The department intervened at this point

to revoke, or urge a revocation of, the township permit.

From a legal

standpoint the Sewage Facilities Act, Act of January :24, 1966, P.L. 1535,
as amended, 35 P.S. § 750.1 er seq., was more heavily relied upon in the
Wolford case, while here The Clean Streams Law, Act of June :22, 1937,
P.L. 1987, an amended, 35 P.S. §601.1. et seq., is argued to be a basis
for the department's authority.

A recent amendment to the Sewage

Facilities Act, supra. would seem to specifically grant the authority in
question, 3 but that amendment did not become effective until after the
present controversy arose.

We specifically conclude that the above

amendment is not retroactive, so as to apply to any grant, revocation, or
denial of a permit that took place prior to the effective date of the recent
amendments.

Commonwealth ex ref. Greenawalt v. Greenawalt, 34 7 Pa.

510.
We believe the same legal principle of estoppel operates to prevent
the department action in this case as it did in Wolford, supra. In any
event, it is clearly an unreasonable action and we will not sustain it. We
affirm our earlier conclusions stated in the Wolford case:
1. We note that it is appellant that runs the risk of having to respond in damages for any
injury shown to have been caused by him to the fish hatchery.

2.
Wolford and Bednar v. Commonwealth of Pennsylvania, Department of Environmental
Resources, EHB Docket No. 73-351-W (issued, January 25, 1974) . .
3. Sewage Facilities Act, Act of January 24, 1966, P. L. 1535. as amended, 35 P. S. §750.1
et seq. Act 208 signed July 22, 1974.
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"In short we believe that, where the government has
issued an on-lot sewage permit and subsequently the party
receiving the same, without fraud or improper conduct,
begins construction on the property, the permit may not
then be revoked, unless the government proves actual
harm to the waters of the Commonwealth-not merely
potential harm. The government would in my opinion
have the option to seek court injunction, as previously
mentioned."
ORDER

AND NOW, this 31st day of October, 1974, the appeal of James
L. Flynn is hereby sustained and the department's action in ordering a
suspension of permit 245620 is hereby reversed.

Grange Construction Company, Inc.
GRANGE CONSTRUCTION COMPANY, INC.

Docket No. 74-104-C

ADJUDICATION
By JOSEPH L. COHEN, Member, November 6, 1974

This matter is before the board on the appeal of Grange
Construction Company from an action of the Pennsylvania Department of
Environmental Resources under date April 4, 1974, refusing to grant
appellant an exception to a sewer connection ban in effect in the Borough
of Folcroft, Delaware County, Pennsylvania. For the reasons set forth
below, the action of the department must be sustained and the appeal of
Grange Construction Company dismissed.
This matter is being adjudicated without a formal evidentiary
hearing. On August 7, 1974, counsel for the parties appeared before the
writer of this opinion at a pre-hearing conference to discuss whether there
were any material facts in dispute and, if not, whether the parties would
be agreeable to stipulate to facts material to the disposition of this matter
and to submit briefs on their respective legal positions. It appearing at
the pre-hearing conference that the parties were agreeable to do so, an order
was issued on August 10, 1974, which provided in relevant part:
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"l. On or before August 27, 1974, the parties shall
file with the Board a stipulation of facts material to the
disposition of the above entitled matter.

"2. On or before September 16, 1974, counsel for
the Commonwealth shall file with the Board any motion
it considers appropriate to its legal position and a brief
m support of such motion.
"3. On or before September 26, 1974, counsel for
Appellant shall fik with the Board a reply brief in support
of its appeal."
The parties having submitted the material facts to which they
could agree, although more in the form of a complaint and answer including
admissions and denials than a stipulation, and motions and legal briefs in
support of their respective legal positions, we make the following
adjudication.
FINDlNGS OF FACT

I.
Appellant, Grange Construction Company, Inc .. (hereinafter
Grange) is a Pennsylvania corporation with its principal place of busin~ss
at I 00 South Shaddand Avenue. Drexel Hill. Delaware County.
Pennsylvania.
Appellee,
Department
of
Environmental
Resources
(hereinafter department) is the agency of the Commonwealth of
Pennsylvania charged with the administration of The Clean Streams Law.
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1, et seq.
3. Grange is the owner in fee of two tracts of land located
on both sides of Grant Road. north of its intersection with Delmar Drive
in Folcroft Borough, Delaware County, Pennsylvania.
4.
On or about May I 0, 1972, after a public hearing, the
Folcroft Borough Council approved a change of zoning application by
Grange for the re-zoning of the aforementioned two tracts of land from
A-1 Residential District to B-1 Business District. In a B-1 Business District,
apartments are permitted if a special exception to the zoning regulations
is granted.
5.
Having been granted a change of zoning classification as
aforesaid, Grange applied for a special exception to permit the construction
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of 144 apartments and 60 towne house units.
6.
On April 16, 1973, after public notice and hearing, the
Folcroft Zoning Hearing Board granted Grange a special exception subject
to certain conditions. Among these conditions was the following:
"Applicant must present to the plumbing and
building inspectors studies conducted by the Department
of Environmental Resources and from the Muckinipates
Sewer Authority which verify that the present sewer
svstem will be able to handle the additional sewa2:e that
~ill be created by his construction and use." 7.
Following the issuance of the zoning hearing board's order.
Grange promptly made application to the Folcroft building inspector for
a building permit. Upon his refusal to issue the permit because of Grange's
inability to comply with the condition of paragraph l I of the order of
the zoning hearing board, Grange filed a complaint in mandamus in the
Court of Common Pleas of Delaware County against the building inspector
to compel the issuance of a building permit. Both the application for a
permit and the complaint in mandamus were filed prior to January 24.
1973.
8.
On July 24. 1973. the department issued an order to the
Muckinipates Sewer Authority banning additional sewer connections to the
sewer system. Said order is still in effect.
9.
On January 14, 1974, and on March 4, 1974, the Folcroft
Borough Council refused to pass an ordinance permitting the construction
of on-site sewage disposal systems.
l 0.
On March 24, 1974, Grange requested the department to
grant it an exception to the aforesaid connection ban.
On April 4, 1974, the department denied the request of
I 1.
Grange for an exception to the sewer connection ban.
12.
On April 19, 1974, Grange filed an appeal with this board
from the action of the department in refusing to grant it a sewer ban
exception.
DISCUSSION

In its proposed stipulation of facts

filed with this board on
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August 29, 1974, Grange sets forth its position in the following language:

"It is Grange's position that: (a) the condition
imposed by the Zoning Hearing Board is unlawful; and
(b) that as a result of the imposition of the unlawful
condition, Grange stands in a position of one issued a
building permit prior to the ban and entitled to an
exception under Chapter 91.33.
"Petitioner further stipulates as follows:
"A. Petitioner places no challenge to the
constitutionality of the ban imposed by the Department
of Environmental Resources.
"B. No building permit issued to Petitioner prior
to the issuance of the ban.
"C. A connection to the Muckini pates Sewer Authority by Petitioner would increase the total volume to
be processed: and
11

D. Petitioners had not begun construction prior to
the issuance of the ban.
11

For Grange to prevail in this proceeding it must appear that the
department acted wrongfully in refusing to grant it an exception from the
sewer connection ban issued to Muckinipates Sewer Authority which serves.
inter alia, the Borough of Folcroft in Delaware County. Inasmuch as a
sewer connection ban was issued to Muckinipates Sewage Authority, the
provisions of 25 Pa. Code §91.33(a) which would have otherwise permitted
connection to the sewer system of the authority without a permit from
the department do not apply. It therefore became necessary for Grange
to obtain approval from the department prior to connecting to the
Muckinipates Sewage Authority Sewer System. However, such departmental
approval would not be granted unless Grange fell within the departmental
policy permitting exceptions to the sewer connection ban. The relevant
policy, which was found reasonable in F. & T. Construction Company v.
Department. of Environmental Resources, 6 Commonwealth Court 59, 293
A.2d 138 (1972), permits an exception to a ban where a building permit
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for new construction was issued by the municipalities prior to or on the
date of receipt of the ban. 1
Clearly, the facts of this case do not establish Grange's entitlement
to an exception from the sewer ban issued to Muckinipates Sewer Authority.
The sewer connection ban was issued by the department to Muckinipates
Sewer Authority on July 24, 1973. Neither prior to that time nor on
that date nor thereafter did the Borough of Folcroft issue a building permit
to Grange for new construction on its two tracts of land herein involved.
This, we believe, is determinative of Grange's rights.
Grange seeks to bring itself within the aforementioned
departmental policy, even though it has not been issued a building permit,
by the following chain of reasoning:
1.
The Folcroft Borough Zoning Hearing Board imposed an
"illegal" condition on its grant to Grange of a special exception to the
Folcroft zoning ordinance.
2. The failure on the part of Grange to meet this "unlawful"
condition was the occasion upon which the Folcroft building inspector
refused to issue Grange a permit.
3.
(f this "unlawful" condition were not imposed upon the
grant of the special exception to the zoning ordinance, the Folcroft building
inspector would have issued Grange a building permit prior to July 24,
1973.
4. Therefore, inasmuch as the imposition of the condition was
unlawful, the department should have treated Grange as having been issued
a building permit for new construction prior to the imposition of the sewer
connection ban.
Grange's legal contentions presuppose that this board possesses
the jurisdiction to review actions of local zoning hearing boards. We cannot
acquiesce in such a contention. Our jurisdiction extends only to those
matters that are set forth in the legislative grant of jurisdiction to the board
and to such other matters which are necessarily implied from the legislative
l. Other bases for granting an exception, not relevant here. are (a) if a building permit would
have been issued but for a delay by the issuing authority after application has been duly made;
(b) if a new connection is being substituted for an old connection on the same property; and (c)
situations equitably indistinguishable from one of the other bases. See Hoffman v. Commonwealth,
EHB Docket No. 73-409-W (issued April 11. 1974, opinion on rehearing issued June 4. 1974);
Bissey v. Commonwealth, EHB Docket No. 72-338-B (issued October 24, 1974 ); Moon Nurseries
v. Commonwealth, EHB Docket No. 72-395 (issued December 31, 1973).
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grant. Under § 1921-A of the Administrative Code of 1929, Act of April
9, 1929, P.L. 177, as amended, 71 P.S. §51 et seq .. this board may only
hear and determine matters relating to actions of the Department of
Environmental Resources. The action of the department involved in this
case is the denial of a request for an exception based upon the policy
of the department to which reference has been made, supra.
The
department refused the request of Grange on the basis that it did not in
fact have a building permit for new construction. To overturn such a
patently reasonable application of its policy, we would be forced to review
the action of the Folcroft Zoning Board of Appeals. This we cannot do,
for a variety of reasons.
In the first place, there is no express statutory grant of power
to the b·oard which would enable it to review decisions of local zoning
boards. Nor is the grant of authority to the board such that a necessary
implication arises that the board has such jurisdiction. Therefore, a review
of the propriety of the zoning hearing board's decision is beyond our
jurisdiction.
Second, if appellant was aggrieved by the action of the Folcroft
Zoning Hearing Board, it could have pursued its statutory remedy available
to parties aggrieved by such actions. ·The record is bereft of any action
on the part of Grange to seek judicial review of the zoning hearing board's
action, except by the commencement of an action in mandamus against
the Folcroft building inspector. Failure to pursue remedies for review of
the zoning hearing board's decision renders that decision immune from
collateral attack before this board.
Thirdly, when Grange abandoned its mandamus action against the
building inspector for the reason that the sewer ban was issued, it did so
in the belief that the issuance of the ban rendered the mandamus action
moot. It cannot now come to this board to ask for relief when it took
unequivocal action in abandoning its mandamus litigation. It is logically
inconsistent to abandon that litigation and then come before this board
asking for essentially the same relief.
Further, even if this board could review the action of the Folcroft
Zoning Hearing Board, we find nothing in the condition complained of
which is in any way unreasonable.

The condition as set forth in Finding

of Fact No. 6 of this adjudication is consistent with the public interest
and certainly 1s not beyond the power of the zoning hearing board to
require.
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CONCLUSIONS OF LAW

I.
The board has jurisdiction over the parties and the subject
matter of this proceeding.
1
The Environmental Hearing Board lacks the jurisdiction to
review actions of local zoning hearing boards.
3.
Grange Construction Company, Inc. not being in possession
of a building permit for new construction on or before the Muckinipates
Sewer Authority received an order from the Department of Environmental
Resources instituting a sewer connection ban. is not entitled to an exception
from such ban for its proposed development in the Borough of Folcroft.
Delaware County, Pennsylvania.
ORDER

AND NOW, this 6th day of November, 1974, the action of the
Pennsylvania Department of Environmental Resources in refusing to grant
Grange

Construction

connection

ban

111

Company.
effect

111

Inc..

an

Folcroft

exception
Borough.

from
Del a ware

the sewer
County.

Pennsylvania. is hereby sustained and the appe:1l of Grange Construction
Company. Inc. is hereby dismissed.

D. Herbert 1Vlorton
D. HERBERT MORTON

Docket No. 74-172-W
ADJUDICATION

By PAUL E. WATERS, Member. November 8, 1974

FINDINGS OF FACT

This matter comes before the board on stipulated facts and a
motion for judgment on the pleadings. The appellant, D. Herbert Morton.
hereinafter appeliant, on September 4, 1973, applied for a permit under
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the Pennsylvania Water Obstmctions Act 1 to change a stream channel and
received from the department a conditional permit therefor on March 5,
1974, to relocate the Wyomissing Creek at a point at which it crossed his
property in Cumru Township, Berks County, Pennsylvania.
The permit contained a number of standard conditions, one of
which provides that the permit itself shall not become effective unless and
until there is a written acceptance of its terms within thirty (30) days.
The appellant gave no written notice to the departm~nt, and on June 28,
1974. was advised that the permit was revoked for non-compliance with
condition No. 11 2 . The department has offered no reason or explanation
for the permit revocation except the above indicated.
DISCUSSION

At the outset the Commonwealth argues that the matter of the
department's revocation order of June 28. 1974, is not properly before
us because, as I understand it, the appellant failed to appeal the imposition
of condition no. I l which was a part of the permit issued March 5, 1974.
Having failed to appeal within thirty (30) Jays of the permit issuance uate,
it is suggested that the appeal on that issue is untimely. If the appellant
now argues that the department has placed an unreasonable interpretation
on condition no. 1 I and, based on that, has improperly revoked the permit
in question, we fail to see how appellant could have possibly made this
argument prior to the department's revocation order of June 28 to which:
we now turn. Although the department has broad discretion in issuing
and revoking permits like the one here in question, that discretion is not
without limitation. Administrative agencies have traditionally been required
to act in a manner that upon review is deemed to be neither unreasonable
nor arbitrary. See Sobley v. State Bel. of Pharmacy, 40 D&C, 15.
The facts in this case indicate that the department has interpreted
a condition of its permit, issued to appellant, requiring notice to the
department, to mean that failure to give this required notice shall render
I.

Act of June 25, 1913, P.L. 555, 32 P.S. 684 .

.,
The permit provides: "II. This permit shall not become effective until and unless the
permittee shall file with the Department within thirty ( 30) days from the date thereof. upon a
form furnished by the Department. its written acceptance of the terms and conditions imposed
therein."

----'-----------·--~--------

D. Herbert 1'vlorton

459.

the permit null and void. This interpretation is so prejudicial to the rights
11
11
of the would be permittee that we believe it is unreasonable for the
department to enforce it, without specifically stating these consequences.
The terms were, of course, drafted by the department, and it is a rule
of construction that such terms should be construed against the party
preparing the language, where the meaning is unclear.
A further question arises under the interpretation urged by the
department, and that is whether a permit has been issued at all. If the
language of condition no. ll is given a literal interpretation, then there
has been no permit ejfectire!y issued until notice of acceptance is received
by the department. In legal terms, the department has merely offered to
issue a permit at some time, within thirty (30) days in the future. Clearly,
this construction of the language serves to point up the ambiguity in the
permit and appended cOnditions. If, in fact, the permit never became
effective, the question arises as to how it can be revoked. Obviously, the
purpose of this discussion is not to answer the questions posed, but simply
to point out that the language is ambiguous. and does leave something to
be desired, in the way of clarity.
It is not unreasonable for the permit to contain a provision which
allows the Jepartment to determine whether the project has been abandoneJ
by the permit applicant. This would :1ppear to be the legitimate purpose
of condition no. ll.
The problem, however, is that condition no. 9 specifically proviJes
11
11
that the permit shall be null and void if the work is not completed before
December 31, 1975. This would seem to meet the needs of the department
as they relate to abandoned approved projects. If this is true. then the
question arises as to what purpose condition no. l I serves. 3
This is especially a matter of concern because condition no. 2
provides for supervision and inspection by the department as to the work
in progress in accordance with maps, plans and s.pecifications.
In conclusion, we believe that if the department intends to req u.ire
a written notice of the acceptance of a permit, for which proper application
has been made and approved, it may do so. If. however, the department

3. Condition no. 6 of the permit requires notice to !he department of the commencement
of work and a further notice within two weeks of the probab[e completion of the work.
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desires to go further, and construe this requirement to mean that failure
to give such written notice in timely fashion shall render the permit null
and void it must specifically so declare, in bold type, conspicuously placed
as a condition on the permit. Anything short of this. in light of the other
conditions of the permit. is misleading and therefore unreasonable. We
cannot help but note, that the department has failed to offer any
explanation or reason for its action. other than the ambiguous language
of condition no. 11, which it drafted.
CONCLUSIONS OF LAW

1. The board has jurisdiction of the parties and subject matter
of this appeal.
.,
The department may require written acceptance of a permit
for which application has been properly made and approved by the
department.
3.
Where the department intends to revoke a properly issued
permit solely on the grounds that a timely written acceptance has not been
received by it, this intention must cle:uly. specifically and conspicuously
appear as one of the conditions in the permit.
4.
The permit issued to appellant did not properly notify him
that failure to comply with the acceptance provision of condition no. 11
of the permit would render the permit null and void.
The action of the department was unreasonable.
5.
ORDER

AND NOW, this 8th day of November, 1974, the action of the
department revoking the permit of appellant D. Herbert Morton is hereby
reversed, and the appeal is sustained, upon the condition that appellant
comply with requirement #II of the permit within twenty (:20) days from
the date hereof.

Benner and Benner
BENNER AND BENNER

461.
Docket No. 73-350-B

ADJUDICATION
By ROBERT BROUGHTON, Chainnan and JOSEPH L. COHEN, Member, November 25, 1974

This case is an appeal by Donald H. Benner and his wife. Ruth
L. Benner, from a decision of the Board of Supervisors of Worcester
Township, which affirmed the township sanitarian's denial of a permit for
an on-site sewage disposal system on the Benners' property in Worcester
Township, Montgomery County.
The Benners contend that the determination by the state
sanitarian and township enforcement officer that there was a seasonal high
water tabl~ on their property, which resulted in the denial of their first
application for on-site sewage disposal system, was incorrect. The basic
issue here, however, is whether the Benners' second application for a permit
to install a "built-up" sand filter system designed to take account of the
alleged high water table should have been denied.
In the background of this case is some jurisdictional disagreement
between the Department of Environmental Resources (the department) and
the local approving body, Worcester Township, as to which agency is or
should be responsible for the denial of the permit. Apparently, the township
enforcement officer, Russell H. Place, denied the second application only
because he was required to do so by the department. Five days before
the scheduled hearing in this matter the township solicitor notified the
Environmental Hearing Board that no township representative would appear
to defend the denial. The department then asked and was permitted to
intervene to defend the denial. Mr. Place, the township sanitarian who
issued the denial, did not attend the hearing.
At the hearing the department representative's position was. in
essence, that no on-site sewage system other than a holding tank could
be permitted where there was a seasonal high water table of one foot as
represented on the Benner's application. Worcester Township does not have
the necessary ordinance to enable the Benners to install a holding tank.
See department regulation §71.61.
Hearing Examiner Denworth submitted a proposed adjudication
that is being adopted by the board with a few modifications.
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FINDINGS OF FACT

l.
Donald H. and Ruth L. Benner are the owners of two
identical, contiguous tracts of land of approximately 1 1 acres on Landis
Road in Worcester Township. Montgomery County. Their residence, which
they built in 1949, is on the southwesterly lot.
They bought the
northeasterly lot in 1953, and they now want to convert a stable on that
lot into a residential dwelling for which a sewage disposal system is
necessary .
.,

On August 23. 1973. the Benners submitted

:1n

application

for a permit for an on-site sewage disposal system to Russell H. Place,
enforcement officer for Worcester Township.
3. On August 31, 1973, the application (Exhibit A-6), marked
denied and signed by Mr. Place. was returned to Mr. Benner with an
accompanying explanatory letter.
4.
Mr. Place's letter (Exhibit A-3) indicates the denial was based
on an on-site deep hole inspection by himself and Ed ward Prout. a
department sanitarian in the Montgomery county office, on August 23.
1973, which 11 contirmed the County Soil Survey (issued 1967) that the
soil here at the site of the deep hole has severe limitations for the installation
11
of sewage disposal systems, due to a seasonal high water table • At the
deep hole inspection Mr. Prout's conclusion was based on his observation
of mottling 1 at a depth of 18 inches.
11
Mr. Place's letter also advised Mr. Benner to feel free to
5.
engage an engineer to design a system around the conditions that he finds
where he might take soil tests, that would be acceptable to the Department
11
of Environmental Resources.

l.
"Mottling is, in simplest terms. a variation in the coloring of soils. When the variation
shows a concentration of redder colors in some spots, and grayer colors in others-a variation in
"chroma", in particular-it will almost invariably be due to segration of iron compounds from other
components in the soil, and especially segregation of reduced (ferrous) iron compounds from oxidized
(ferric) iron compounds. Iron compounds in the soil in the presence of air for any extended period
of time will oxidize to the ferric state; ferric compounds are generally red. If the water table
rises to a given level for prolonged periods of time, say eighteen inches, ... then the relative absence
of oxygen produces reducing conditions, and the ferric compounds are changed to ferrous compounds.
Ferrous compounds are generally grayer-of a lower chroma. The ferrous compounds tend to migrate,
and collect in nodules; when the water table drops, many of these nodules will be exposed to
air, and oxidize to ferric iron. Nodules that for some reason the air did not reach, and areas
of the soil from which much of the iron had earlier migrated, will appear gray." Fabiano v.
Commonwealth, EHB Docket No. 73-051-B (issued August 1, 1973).
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6. The Benners hired Mr. Richard Urwiler. a professional
engmeer specializing in sewag~ disposal systems, to design an acceptable
system. Mr. Urwiler spoke to Mr. Place about the Benner property and
accepted as a design limitation Mr. Place's information that the seasonal
high water table was at one foot. He did not make any independent
determination of the water table level, though in February of 1974 his
pe::·sonal observations of the deep hole and percolation rates at various places
on the property led him to disagree that there was a water table problem.
7. On September 24, 1973. Mr. Urwiler submitted an
application for the Benners for a sewage system that would consist of either
a septic tank or an aerobic tank, whichever the department preferred,
combined with a built-up seepage bed of dirty sand to maintain four feet
of separation from the water table. The application stated that the water
table was at one foot and also that no percolation tests had been performed
because they would have been "meaningless".
8. The Benners' application was denied on September 27, 1973,
. by a letter from Mr. Place saying that the department would not approve
the application.
9.
Mr. Urwiler's design (Exhibit A-4) conforms with a design
for an on-site sewage disposal system where there is a seasonal high water
table or impervious soil that was proposed by Dr. F. Glade Loughry, chief
of the department's soil science unit in an inter-departmental memorandum
dated November 10, 1970. Mr. Urwiler's design also substantially conforms
to the specific technical requirements for a sand filtration system that are
stated in a department "Policy and Procedure on Alternate On-Lot Sewage
Disposal Systems" dated. November 20, 1970, and directed to regional
sanitarians and environmental service directors.
DISCUSSION

Preliminarily, the Benners' contention that the determination that
there is a seasonal high water table of 18 inches or less on their property
was incorrect must be rejected because they accepted that determination
and did not take any appropriate steps to refute it. Although the deep-hole
inspection by the department sanitarian for Montgomery County and the
township sanitarian was not a thorough soii test and Mr. Prout's
observations of mottling seemed somewhat cursory, a presumption of
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correctness attaches to his conclusions because of his experience in observing
soil conditions. His conclusion is supported by the Montgomery County
Soil Survey which indicates that most of the Benners' land is Penn silt
loam which has "severe limitations for use as a disposable field in the
effluent from septic tanks". (N.T. P 129) The Benners did not ask for
soil tests by a departmental soil scientist. Mr. Place's letter to Mr. Benner
denying his first application indicates that the Benners must have been aware
that they could have soil tests made. The Benners' engineer, Mr. Urwiler,
also accepted the one-foot water table limitation.
Mr. Urwiler and
Mr. Benner's later observations that one of the deep holes remained dry
after a heavy rain and that the soil percolated well are some evidence that
the soil conditions are not as bad as the soil survey would indicate. It
is also significant that the soil survey description indicates that the limitation
of Penn silt loam is that it is shallow to bedrock, and neither Mr. Urwiler
nor, evidently, Mr. Prout observed any bedrock in the seven foot hole.
However, without a soil test this evidence is insufficient to rebut the
department representative's conclusion.
The real question here then is whether it was proper to deny
the Benners' second application for a built-up sand filter system. It :.1ppe:.1rs
from the evidence that Mr. Prout was responsible tor the denial of both
of the Brenners' applications. In his testimony he gave essentiallv two
reasons for denying the second application:
1. The application was incomplete in that the
blocks specifying depth to bedrock and percolation rate
were not filled in, and
2.
In his opinion and according to his
interpretation of the Department regulations, if there is
a seasonal high water table at one foot any system other
than a holding tank will result in pollution of the groundwater.
Denial of an application simply on the ground that it is incomplete
is not proper in the face of department regulation § 71.53 which states:
"When the approving body has found an application
incomplete, the applicant shall be notified in writing
within seven days and the time for acting thereon shall
be extended seven days beyond the date of receipt of
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adequate supplementary or amendatory data."
If Mr. Prout thought the missing information necessary to a correct
determination of the case. he should have asked the Benners to provide
it. Instead. he simply denied the application, which indicates that the real
basis for his decision was that stated in paragraph 2 above.
Mr. Prout testified that in his opinion the proposed design did
not meet the requirement of regulation § 73.11 (c) that the "maximum
elevation of the groundwater table shall be at least four feet below the
bottom of the excavation for the subsurface absorption area". In his
opinion, § 73.11 (c) means, as applied to this case, that the bottom of the
excavation area would be at one foot and that the maximum groundwater
table could therefore be no more than five feet below the surface of the
ground. His interpretation obviously would preclude any type of built-up
sewage disposal system. Mr. Prout also objected to the proposed system
on the ground that since there were no percolation tests performed, the
system could not meet the requirement of § 73.ll(d) that the percolation
rate be within the proper range. ~vir. Prout did not acknowledge that
standards for alternate systems, other than those described in the
regulations, exist within the department or that alternate systems are ever
approved, although Mr. Urwiler contended that a number he had designed
had been approved.
Because of Mr. Prout's position, the Board of
Supervisors of Worcester Township concluded that the regulations do not
permit built-up systems and affirmed the denial of the permit.
It is true that chapter 73 of the regulations refer to and describe
subsurface sewage disposal systems. However, even though § 73.11 is
entitled "Overall Requirements," it does not purport to be exclusive. The
department has formulated standards for alternate systems in a "Policy and
Procedure on Alternate On-Lot Sewage Disposal Systems" which was issued
on November 20, 1970, by the Director of the Bureau of Housing and
Environmental Control to regional sanitarians. The policy and procedure
clearly indicates that it is for the guidance of department personnel in
evaluating proposed alternate systems and that it applies to systems that
are not described in the regulations. It recommends as one of two alternate
systems an aerobic treatment tank combined with sand filtration, and
contains standards for such alternative systems that correspond to the
requirement of §73.11-for example, that there shall be a minimum of
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four feet of separation between the effluent disposal pipe and the water
table or impervious layer, and that the absorption area be based on a
percolation rate of one inch in 46-60 minutes or a minimmn of 990 square
feet of altered seepage area. Attached to the policy and procedure is a
memorandum from Dr. L. Glade Loughry. chief of the department's soil
science unit, which describes, with drawings, a built-up sand filter system,
such as the one designed for the Benners, that he believes can be used
where there is a "seasonal high water table or impervious soil".
In a recently-decided, similar case, Swartley v. Buck<; County
Department of I-!ealtlz. EHB Docket No. 73-262-B. (issued July 24. 1974 ),
the board decided that the applicants had made out a prima facie case
that their design for an aerobic tank and a built-up sand filtration bed
complied· with the department requirements for alternate systems, and that
it was, therefore, improper for Bucks County to deny their application
without demonstrating that the proposed system would result in pollution
under The Clean Streams Law. Act of June 20, 1937, as amended, 35 P. S.
§691.1 et seq.
We think the same conclusion is warranted in this case. With
one exception, the design for the Benners' system complies with the
technical requirements of the department's policy and procedure as well
as the design proposed in Dr. Loughry's accompanying memorandum. The
exception is that Mr. Urwiler proposes to use dirty sand as opposed to
"quarry washed sand" for the filter bed. Mr. Urwiler justified this difference
on the ground that tests performed in the last several years (since the policy
and procedure was issued) have shown that dirty sand has better renovating
qualities than clean sand. This assertion, as well as Mr. Urwiler's assertions
that his design did comply with department standards for alternate systems
and would not result in pollution, were unrebutted by any evidence from
the department.
Aside from the technical objections discussed above, the
department's position in this case amounted to the simple statement by
Mr. Prout that in his opinion the proposed system would result in pollution
of the groundwater. His position was not supported by reference to any
doc~ment of the department or any other substantiating evidence. It might
be that a system such as the one proposed could result in pollution if
it were shown, for instance, that the effluent would not be completely
renovated by the sand filter and would pass directly into the groundwater.
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However, as the board concluded in Swartle.v. supra. in view of the evidence
that systems of this sort are acceptable to the department and, in the
opinion of key people in the department, do not result in pollution, it
was incumbent on the department to show how and why the proposed
system would result in pollution in this case. \1r. Prout. who has a B.S.
in chemistry and training as a sanitarian, was not really qualified to testify
as to the technicalities of adequate sewage treatment under limiting soil
conditions, and the department did not put on any other witnesses.
Evidently there is some disagreement within the department
concerning standards for alternate systems. While there may be some
justification for the Montgomery County office's position, they had the
burden of showing what that justification is.
The Benners indicated their willingness to do anything that was
necessary to satisfy the department. As Mr. Prout acknowledged, they
cannot install a holding tank since there is no enabling ordinance for holding
tanks in Worcester Township. The department's position would therefore
mean that the Benners cannot make residential use of their land. We do
not think the department can take this extreme position without presenting
convincing evidence that the proposed systems would result in pollution.
CONCLUSIONS OF LAW

1.

The board has jurisdiction over the parties and over this

appeal.
'"'
The appellants made out a prima facie case that their
proposed on-lot sewage disposal system complied with department standards
for alternate systems where there is a seasonal high water table. and that
it would not result in pollution under The Clean Streams Law.
3.
The department had no substantial evidence on which to
base its denial of the application for a system consisting of an aerobic
treatment tank and a built-up sand seepage bed of 990 square feet. which
would be in conformity with the department's policy and procet.!ure on
alternate on-lot sewage disposal systems.
ORDER

AND NOW, this 25th day of November, 1974. the appeal of Mr.
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and Mrs. Donald Benner from the decision of the Board of Supervisors
of Worcester Township affirming the township sanitarian's denial of a permit
for an on-site sewage disposal system is sustained, and the township
sanitarian is ordered to grant the applicants a permit for a system m
conformity with the department's standards for alternate systems.
DISSENTING OPINION
By PAUL E. WATERS, Member, November 25, 1974

Although I agree with most of the findings of fact and conclusions
of law, it is clear that the status and interpretation of the department's
regulations regarding alternate systems has created some confusion in this
proceeding. It is my view that the department should have the opportunity
to resolve this confusion rather than for this board to issue a permit without
regard to it. I would therefore remand the proceedings for a further
determination of the property of an alternate system and its suitability
under the regulations, requiring specific action within thirty (30) days. This
is called for because the board's action is based in part upon a proposal
contained in an
inter-department memorandum dated ~ovember l 0,
1970
In my view this case requires, :.1t the verv le:.1st, :.1 remand.
11

11

•

Greene Township Supervisors
GREENE TOWNSHIP SUPERVISORS

Docket No. 74-001-B

ADJUDICATION
By ROBERT BROUGHTON, Chainnan and PAUL E. WATERS, Member, November 26, 1974

On December 20, 1973, the Commonwealth of Pennsylvania,
Department of Environmental Resources (department), by its Bureau of
Water Quality Management, Meadville Regional Office, issued water quality
management permit no. 2573410 (permit), to Harbor Greene Mobile Home
Park, a corporation (Harbor Greene). 1
l.
Although the permit was issued to Harbor Greene Mobile Home Park, this board received
and granted a petition to intervene fl.led by Harbor Greene Development Corporation. We will
assume, for purposes of this adjudication, that Harbor Greene Mobile Home Park and Harbor Greene
Development Corporation are identical entities.
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By the terms of the permit, Harbor Greene received authorization
for the construction of extended aeration, sand filter disinfection,
phosphorus removal sewage treatment facilities in Greene Township, Erie
County, and for the discharge of treated sewage from those facilities to
a wet weather tributary of Sixmile Creek.
On January 7, 197 4, the following persons appealed to this board
from the grant of said permit by the department:
A. Greene Township Supervisors (Supervisors), Docket No.
74-00 1-B:
B.
\1r. and ~'Irs. Charles P. Paszko (Paszkos), and Mr. and
Mrs. Michael L. D'Amico (D'Amicos), Docket No.
74-002-8:
C.
Mr. and Mrs. Joseph T. Burney, Sr. (Burneys), Docket
No. 74-003-B.
On February 12, 1974, we entered an order by which these
appeals were consolidated under the caption of the case, Greene Township
Supervisors, Docket No. 74-001-8.
On February 8, 1974, we received a petition to intervene in the
above matters from Harbor Greene, and on February 14. 1974, we entered
an order by which the petition to· intervene was granted.
The supervisors based their appeal upon the contentions that
Harbor Greene has failed to comply with an ordinance of Greene Township
under which an applicant for a mobile home park must submit complete
blueprints of such park and that Harbor Greene built its sewage treatment
facilities without first obtaining department and Greene Township permits
authorizing such construction.
In the appeal flied by Paszkos and D'Amicos. it is contended
that Harbor Greene does not have sufficient water on its property to operate
these facilities, that Harbor Greene built these facilities without a permit
so to do, that there are existing use restrictions applicable to Harbor
Greene's property which bar the establishment of a mobile home park
thereupon and that the sewage treatment facilities as constructed were
different from the sewage treatment facilities described in plans submitted
to the department by Harbor Greene.
In the appeal filed by Burneys, it is contended that these sewage
treatment facilities are so close to the Burney property line, to their well
and to their residence as to create a health hazard to the Burney family
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and that the effluent from these facilities will be discharged onto the Burney
property.
We note that neither the supervisors nor Paszkos and D'Amicos
filed pre-hearing memoranda. although all parties were ordered so to do.
We also note. at the outset, that although the department was
represented by counsel at the hearing on these appeals which was held on
June 12, 1974, the department elected not to pres~nt any evidence at said
hearing. As a matter-of fact. no representative from the Meadville regional
office was even present at this hearing. It would :1ppear that Harbor Greene
notified these representatives from the department to be present at the
hearing, but they were unable to attend. (N.T. 150-152) Hearing Examiner
Louis R; Salamon, Esquire, before whom the hearing was conducted,
indicated that the record would remain open to afford Harbor Greene the
opportunity to call these representatives to testify, but Harbor Greene
elected not to take advantage of this offer. (N.T. 215)
Hearing Examiner Salamon submitted a proposed adjudic:.1tion
that is being adopted by the board with a few modifications.
The board makes the following
FINDINGS OF FACT

1. Harbor Greene owns and/or is in possession of a certain
parcel of land situate in Greene Township, Erie County. (Commonwealth
Exhibit 1)
2. This parcel of land is bordered on the north and on the
east by property owned by Burneys. (Burney Exhibit 1; N.T. 18)
3.
In 1971, Harbor Greene filed an application with the Zoning
Board of Appeals of Greene Township in which Harbor Greene sought a
conditional use to place a mobile home park on tltis parcel. (N.T. 94)
The zoning board of appeals refused to grant this conditional use to Harbor
Greene; Harbor Greene appealed this decision to the Court of Common
Pleas of Erie County, and on November 8, 1972, the court sustained the
appeal and· ordered the zoning board of appeals to issue a building permit
to Harbor Greene for said mobile home park. (Commonwealth Exhibit
1; N. T. 79-80)
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4.
On or about April 30, 1973, the Division of Sanitary
Engineering of the Erie County Health Department received an application
from Harbor Greene for a permit to construct and to operate a sewage
treatment plant to service a 220 unit mobile home park to be built on
said parcel. This application was forwarded to the Meadville regional office
of the department for processing. (Commonwealth Exhibit l; N.T. 9-10)
5.
In this application, prepared by Richard A. Deiss, a registered
professional engineer, it was proposed that this plant would be an extended
aeration. sand filter disinfection. phosphorus removal sewage tre:ltment plant
(Commonwealth Exhibit l)
6. This plant was designed to remove phosphoms contained in
the raw sewage which would flow to the plant to the extent that one
milligram per liter or less thereof would be contained in the final effluent.
(N.T. 15.7)
7.
This plant was designed to effect removal of 95 percent of
the organic suspended solids contained in the raw sewage which would flow
to the plant. The type of treatment wherein such a result is achieved
is called tertiary treatment. (N.T. 13. !57)
8.
This plant was to be constructed m two phases.
(Commonwealth Exhibit l: N.T. 183)
A.

B.

In the first phase, the facilities were designed to treat
the sewage generated in 1 I 0 mobile homes in which
it was projected that 275 people would live.
(Commonwealth Exhibit I) It was also projected
that the per capita flow of sewage to the plant in
the first phase would be 70 gallons per day.
(Commonwealth Exhibit I; N.T. 167) The plant was
designed to treat 20,000 gallons of sewage per day
in the first phase. (Commonwealth Exhibit I: N.T.
122, 123, 206)
In the second phase. the treatment capacity of the
plant would be increased by the addition of
treatment components identical to those employed
in the first phase. (Commonwealth Exhibit I; N.T.
183) With the increased treatment capacity designed
in the second phase, the facilities will treat the
sewage generated in an additional l I 0 mobile homes,
in which it was projected that an additional 275
people would live.
(Commonwealth Exhibit l;
N.T. 183) It was also projected that the per capita
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flow of sewage to the plant in the second phase
would be 70 gallons per day.
(Commonwealth
Exhibit 1; N.T. 167) The plant was designed to
treat an additional 20,000 gallons of sewage per day
in the second phase. (Commonwealth Exhibit 1)

9.
In the application, it was provided that the effluent passing
through these sewage treatment facilities would be discharged, after
treatment to a wet weather tributary of Sixmile Creek. (Commonwealth
Exhibit l; N.T. 133)
l 0.
A wet weather tributary is a stream or other body of water
which does not have a continuous flow at all times of the year. (N.T. 13 5)
11.
The wet weather tributary to which treated sewage effluent
from the· Harbor Greene mobile home park would be discharged is situate,
in part, on property owned or in possession of Harbor Greene and on the
adjoining Burney property. (Burney Exhibit B: N.T. 27)
12.
Although there is aquatic life present in this wet weather
tributary, which indicates that a flow is maintained therein for a "good
period of the year", there are times during the year when little or no tlow
is maintained therein. (N.T. 133, 196, 28-31. 44-45. 147-148)
13.
Harbor Greene substantially completed construction of these
sewage treatment facilities by September 1973. although it had not received
a permit from the department by which such construction was authorized.
(N.T. 111-113)
14.
These sewage treatment facilities are located at a point which
is:
a.
26 feet from Burneys property line; (N.T. 22)
b.
96 feet from Burneys water well: (N.T. 22)
c.
110 feet from Burneys mobile home. (N.T. 22)
15.
Burneys have opposed the construction and existence of
these sewage treatment facilities on the theory that their health and the
health of their family will be jeopardized and that their enjoyment of their
property will be greatly decreased as the result of the close proximity of
these facilities to their property line, to their water well and to their mobile
home and as the result of the fact that the receiving stream for the treated
effluent to be discharged from these facilities would be the wet weather
tributary which runs across their property. (N.T. 44)
16.
On August 23, 1973, the department held a meeting at its
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Meadville regional office for the purpose of discussing the application
submitted by Harbor Greene and for the purpose of discussing the objections
to the granting of a permit for the facilities requested in said application.
(N.T. 65) Mary Ann Burney attended this meeting and submitted to the
department her reasons for opposing the grant of such permit to Harbor
Greene. (N.T. 64, 71)
17.
On December 20, 1973, the department, by its Bureau of
Water Quality Management, Meadville regional office, issued water quality
management permit no. 2573410 to Harbor Greene. (Commonwealth
Exhibit 2; N.T. I 2. 14)
By the terms of this permit, Harbor Greene received
18.
authorization to construct and operate the sewage treatment facilities
contemplated by this application. (Commonwealth Exhibit 2)
19.
This permit was made subject to numerous sewerage standard
conditions and to the following special condition:
"A. The plant hereby approved is required to effect
treatment of the sewage which it receives that will. for
the purpose of this permit, reduce the organic waste load
at least 95% BOD removal based on a five consecutive
day average of values; will remove practically all of the
suspended solids: will provide effective disinfection to
control disease producing organisms; will provide
satisfactory disposal of sludge; and will reduce the
quantities of oil, grease, acids, alkalis, toxic taste and odor
producing substances, color, and other substances inimical
to the public interest to levels that will not pollute the
receiving stream.
The effluent is not to contain more than 1.0 mg/l total
phosphorous as P. Sludges containing phosphorous must
be disposed in a satisfactory manner."
20.
Gerald Allender is the Director of the Division of Sanitary
Engineering of the Erie County Health Department.. (N.T. 9) Mr. Allender
is familiar with the contents of the application filed by Harbor Greene;
he is familiar with the nature and operation of the sewage treatment facilities
which Harbor Greene has constructed on its parcel~ he has inspected these
sewage treatment facilities on said parcel; he has seen the wet weather
tributary to which treated sewage effluent from the Harbor Greene mobile
home park is being or will be discharged; he is familiar with the contents

474.

Greene Township Supervisors

of the permit issued to Harbor Greene; and, he is familiar with the past
conduct of Harbor Greene with regard to the construction of these facilities
and with regard to the operation of these facilities. (N.T. 9-13. 110-116.
118, 131-136)
21.
According to Mr. Allender, these facilities were designed with
the specific purpose of providing a high degree of treatment of the sewage
flowing to them in order that no health hazard would be created even
if the effluent being discharged from these facilities would not receive the
benefit of dilution as it flowed into and in the wet weather tributary. (N.T.
134-135)
Lynn Snyder is employed by Richard A. Deiss & Associates.
(N.T. 154) Mr. Snyder has an undergraduate degree in biology and
chemistry, he has taken engineering courses and he has taken many courses
in water pollution control. (N. T. 15 5) Mr. Snyder performed the office
design work on the sewage treatment facilities constructed by Harbor
Greene, although he has never inspected these facilities as actually
constructed. (N.T. 155, 163)
23.
According to Mr. Snyder. the degree of treatment which will
be provided by these facilities will cause the quality of the effluent being
discharged from these facilities to exceed the quality of the water presently
flowing in most, if not all, of the local streams. (N.T. 16.2-163)
24.
In order to insure that tertiary treatment with phosphorus
removal will be continuously provided in this plant, the plant must be
pro~erly operated. (N.T. 164, 212) This plant should be maintained by
an experienced sewage treatment plant operator.
(N.T. 164) Daily
inspection of this plant is necessary to insure that the components thereof
are functioning properly and that there is proper disinfection. Furthermore,
daily sampling and analysis of the biochemical oxygen demand and the
amount of suspended solids in the treated effluent is absolutely necessary.
(N.T. 164, 165, 193)
25.
Prior to the date of the hearing before this board on the
several appeals, administrative action, in the form of a cease and desist
order, and summary criminal action had been instituted by the department
against Harbor Greene as the result of the fact that Harbor Greene
substantially completed the construction of these sewage facilities without
a permit from the department by which such construction was authorized.
(N.T. 112, 113) Harbor Greene complied with this cease and desist order.
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(N.T. 113) Harbor Greene was found. guilty in the summary criminal action.
(N.T. 112)
26.
On the date of the hearing before this board on the several
appeals. a criminal action was pending against Harbor Greene the basis of
which was that Harbor Greene had, on at least one occasion after these
facilities were constructed. discharged sewage to said wet weather tributary
without complete treatment in said facilities. (N.T. 117, 118)
27.
On the date of the hearing before this board on the several
appeals. there were unresolved questions as to whether Harbor Greene was
in compliance with the applicable zoning ordinances of Greene Township
as they apply to these sewage treatment facilities and as they apply to
the entire mobile home park. Furthermore. there were unresolved questions
as to whether Harbor Greene had complied with the conditions of a building
permit for this mobile home park which Greene Township issued to Harbor
Greene on May 8. I 974. (N.T. 82-90, 100-103)
:28.
On the date of the hearing before this board on the several
appeals, there was an action pending in the Court of Common Pleas of
Erie County. brought by 0' Ami cos to the use of the County of Erie :.1gainst
Harbor Greene. in which it is contended that a major portion of the parcel
upon which the Harbor Greene mobile home park is or will be placed is
part of a subdivision. It is contended. further. that Harbor Greene is in
violation of a statute of the Commonwealth of Pennsylvania in that Harbor
Greene has failed to record such subdivision. (N.T. 141-143)
29.
On the date of the hearing before this board on the several
appeals, D'Amicos and Paszkos contended that Harbor Greene cannot
lawfully place a mobile home park upon their said parcel for the reason
that there are existing restrictions which bar such a use of this parcel. (N.T.
138-141)
DISCUSSION

We have heard testimony from William T. Jorden, Esquire.
Solicitor of Greene Township, that Harbor Greene is not in compliance
with the applicable zoning ordinances of Greene Township as they apply
to these sewage treatment facilities and as they apply to the entire mobile
home park. Attorney Jorden has also testified that Harbor Greene has
not complied with the conditions of the building permit for this mobile
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home park which Greene Township issued to Harbor Greene on May 8,
1974.
We were advised by counsel for D 'Arnicas that a major portion
of the parcel upon which the Harbor Greene mobile home park is or will
be placed is part of a subdivision. Counsel indicated that there was an
action pending in the Court of Common Pleas of Erie County, brought
by D'Amicos to the use of the County of Erie against Harbor Greene, in
which it is contended that Harbor Greene has violated a statute of the
Commonwealth of Pennsylvania in that Harbor Greene has failed to record
such subdivision.
We were also advised by counsel for D'Amicos that the D'Amicos
purchased property from Harbor Greene which is situate near the parcel
upon which the Harbor Greene mobile home park is or will be placed,
that there are restrictions which appear in instruments of record in the
Office of the Recorder of Deeds of Erie County which bar the use of this
parcel as a mobile home park and that Harbor Greene, by its president.
Walter Kuhl, made representations to D'Amicos when the corporation sold
land to them that no mobile home p:uk would be placed upon Harbor
Greene's remaining parcel of land.
We are urged to find that the department should not have issued
the permit to Harbor Greene because these problems cxisted and were
unresolved.
It is clear that this board does not have the power or the authority
to adjudicate questions of whether a given use of land is in accord with
the provisions of a zoning ordinance, whether a given use of land is in
compliance with the terms and conditions of a building permit which has
been granted pursuant to a zoning ordinance. whether there has been a
violation of a statute relating to the recording of a subdivision, or whether
there are existing restrictions by and between a grantor and its grantee
which bar :1 certain use of remaining land owned by the gr:1ntor. See the
Administrative Code of lC)29.A.ctofApril l).ll)lC), P.L. 177,Artick .'\IX.
added December 3, 1970, P.L. 834. Section 20, 71 P.S. ~ 510-21.
Furthermore, the possibility that there are use restrictions as
between Harbor Greene and D'Amicos, which would bar Harbor Greene
from placing its mobile home park on its parcel of land is a wholly private
dispute between Harbor Greene and D' Arnicas. It is well settled that
<ldministrative agencies cannot adjudicate obligations between private
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parties. National Licorice Co. v. National Labor Relations Board. 309 U.S.
350, 84 L. ed.799, 60 S. Ct. 569, 576 (1940); Lac_v v. East Broad Top
Railroad & Coal Co .. 168 Pa. Superior Ct. 351, 77 A.2d 706, 710 (1951):
Department of Environmental Resources r. National Wood Presen·ers. er al.
E.H.B. Docket No. 73-249-S, (issued January 7, 1974).
We find no authority in either The Clean Streams Law, Act of
June 22, 1937, P.L. 1987, as amended, 35 P.S. § 691.1, et seq .. or in
the Pennsylvania Sewage Facilities Act, the Act of January 24. 1966, P.L.
(1965) 1535, as amended, 35 P.S. § 750. 1. et seq.. for the proposition
that the department must resolve zoning questions. building permit
problems, subdivision recording problems and problems relating to the
existence of use restrictions before it issues a permit authorizing the
constmction and operation of sewage treatment facilities on a parcel which
is the subject of these problems.
We note, however, that the legislature has recognized that under
certain circumstances such a permit could, in effect, be rendered inoperative.
In section 5 of The Clean Streams Law, supra, it is provided. in pertinent
part. as follows:
11

§ 691.202

Sewage discharges

No such permit shall be constmed to permit any
action otherwise forbidden by any decree, order, sentence
or judgment of any court, or by the ordinance of any
municipality, or by the rules and regulations of any water
company supplying water to the public, or by laws
11
relative to navigation . . . . .
If the entity or entities which have the jurisdiction to adjudicate
these questions, to-wit, the Greene Township Zoning Hearing Board and/or
the Court of Common Pleas of Erie County, hold that Harbor Greene c:.mnot
lawfully utilize its parcel of land as a mobile home park or that Harbor
Greene is not in compliance with the terms and conditions of its building
permit, the permit issued to Harbor Greene wi1I, in effect, be a nullity.
We now turn to the issues which have been raised by appellants
which directly relate to the environmental impact of the granting of this
permit to Harbor Greene.
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In order to resolve these issues, we have the duty to review the
action taken by the department, to-wit, the granting of the permit to Harbor
Greene. and to decide whether. in so doing, the department committed
a manifest abuse of discretion. a purely arbitrary execution of its duties
and functions or an error of law.
Belin. ct a/. 1·s. Deparrment of
Enl'ironmental Resources. 5 Pa. Commonwealth ·ct. 677, 291 A.2d 553
( 197'2); Degujfroy, er a/. l'S. Departmem of Environmental Resources.
E.H.B. Docket No. 73-445-C (issued August 28, 1974).
We must also review the action of the department to determine
whether the department has Jischarged its fiduciary duty, set forth in
article I, section 27. of the constitution of Pennsylvania to conserve and
maintain the public natural resources here involved for the benefit of the
people. See Commonwealth of Pemzsylvanill 1'. Beilman (Amit_v Township.
et alJ. Intervenors. EHB Docket No. 72-385-B (Issued August 20, 1974);
Commonwealtlz of Pennsylmnia v.. Hrs. Cyril G. Fox ..Yatural Lands Tmst.
Inc. and Community College of Delaware County. EHB Docket No. 73-078
(Interlocutory Amended Adjudication Issued June 18. 1973, Second
Interlocutory Adjudication Issued December 21. 1973. Final Adjudication
Issued \1ay 16. !974): Collli/Wil\l'Caltli nf Pcnnsyll·ania 1·. Paul !\.. l!iller.
EHB Docket No. 72-408-B (Issued August 27. 1974 ).
These tasks are made extremely difficult by reason of the fact
that there were no representatives of the department present at the hearing
on these appeals to offer evidence as to the nature of the process by which
it was determined that this permit should issue to Harbor Greene. The
only "insight" into this decision-making process which we received came
in the form of a document, submitted by counsel for the department,
entitled "Commonwealth of Pennsylvania, Department of Environmental
Resources, Bureau of Water Quality Management-Internal Review and
Recommendations."
(Commonwealth Exhibit 3)
This docwnent is
woefully inadequate as an aid to our adjudication of these environmental
issues.
Although we deplore the fact that the representatives of the
department who were responsible for making the decision to issue this
permit to Harbor Greene were not present at the hearing, we will not take
action on that basis alone which would penalize Harbor Greene. If anyone
is to be penalized as the result of this failure by the department, it should
be the appellants because the appellants had the burden of proceeding and
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the burden of proof. See section 21.42 of chapter 21 of title 25. rules
and regulations, Department of Environmental Resources, rules of practice
and procedure. We see no reason why the appellants did not take the
steps necessary to insure that these representatives would be present. We
will review these environmental issues raised by appellants to determine
whether appellants have sustained their burden of proof that this permit
should not be granted.
Burneys contend that these sewage facilities are so close (96 feet)
to their water well as to create a problem of infiltration. They offered
no proof that such an event has occurred and they offered no scientific
proof that such an event would be likely to occur. As such, we must
dismiss this contention. Mr. Burney indicated that he detected a small
odor when sewage was pumped into a "leach bed" without full utilization
of the sewage treatment facilities. There was, however, no proof offered
that such an odor would exist when such facilities are fully utilized.
Burneys also contend that these facilities are so close to their
property line and their mobile home as to jeopardize the health of their
family and as to decrease their enjoyment of their property.
Our independent research has made us aware of the fact that
the department is cognizant of problems which could arise by virtue of
the construction and the existence of a sewage treatment plant in dose
proximity to an occupied area. On page 26 of its Sewerage .tlanual.
Publication No. 1, 3rd Edition, Bureau of Water Quality Management of
the department, the following provision appears:

"40.
41.

Sewage Treatment Works
General

41.1
41.2

Plant Location:
In general to avoid local
objections, a sewage treatment plant site should
be as far as practicable from any present built
up area or any area which will probably be built
up within a reasonable future period. The
direction of the prevailing winds should be
considered when selecting the plant site. If a
critical location must be used, special
consideration must be given to the design and
type of plant provided . . . . "
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On page 55 of its Sewerage Manual. supra, the department
discusses extended aeration sewage treatment facilities and makes the
following recommendation:
11

72.2

Extended Aeration

7'2.21

Location:
Recommended at least 250 feet
11
from dwellings.

Presumably, the department was aware that these facilities would
be located nearer than 250 feet from the Burneys mobile home prior to
the date· when this permit was granted.

Although Harbor Greene gave

inaccurate information in this regard in its application (Commonwealth
Exhibit 1, Module l, pages l-6), we must assume in the absence of proof
to the contrary that Mrs. Burney informed the department, at the meeting
of August 20, 1973, of the close proximity of these facilities to the Burney
mobile home.

Furthermore,

uS

we stated above. this statement as to the

250 feet distance between an extended aeration facility and a dwelling is
merely a recommendation.

It is not contained in a regulation and is not

binding. See Harmar Coal Corp. r. Commonwealth. 452 Pa. 77. 306. A.2nd
308, (1973).

Thirdly, the Burneys were unable to provide any concrete

proof that the close proximity of these facilities to their mobile home,
standing alone, created a health hazard to them.

We emphasize again,

however, that this is precisely the type of issue which could have been
completely resolved, if the Burneys, who were represented by counseL had
required department representatives to be present at this hearing.
Burneys object to the fact that the receiving stream for the treated
effluent to be discharged from these facilities would be the wet weather
tributary which runs across their property.
We have found that there is a tlow of water maintained in this
wet weather tributary for a substantial portion of the year.

It is clear,

however, that at certain times of the year. the tlow in this wet weather
tributary will consist almost entirely of effluent from Harbor Greene's
sewage treatment facilities.
We are satisfied with the. testimony of Mr.

Allender and
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Mr. Snyder that the degree of treatment which will be provided by these
facilities and, indeed, which must be provided pursuant to the terms of
the permit, and especially special condition A contained therein, will provide
a discharge of effluent to this wet weather tributary which will be of high
quality and which will not create a condition which is hazardous to the
health and safety of anyone.
Our expression of satisfaction with the above testimony must be
somewhat tempered by the testimony of Mr. Snyder and of David H.
Wurst, the man who installed these facilities for Harbor Greene, that the
high degree of treatment which these facilities are designed to provide can
be achieved and maintained only if these facilities are properly operated.
A question can be raised as to the reliability of Harbor Greene
in this regard in view of the fact that ( l.) Harbor Greene violated The
Clean Streams Law, supra, and the rules and regulations adopted by the
Environmental Quality Board pursuant thereto when Harbor Greene
substantially completed these facilities without first having a permit so to
do, and C.. ) that following the issuance of this permiL Harbor Greene may
have violated The Clean Streams Law, supra. the rules and regulations. supra.
and the terms and conditions of the permit by discharging sewage to the
wet weather tributary without complete treatment in these facilities.
The department had the power to withhold the issuance of this
permit to Harbor Greene on the basis of the above first mentioned violation.
if the department found that such violation demonstrated a lack of intention
on the part of Harbor Greene to adhere to the terms and conditions of
the permit. See section 16 of The Clean Streams Law, supra. 3 5 P.S.
§ 691.609. We must presume that the department made no such finding,
since it issued the permit several months after this violation occurred. We
will not substitute our discretion in this regard for that of the department.
Degujji·o_v, et al. ~·s. Department of Envirollmemal Resources. supra.
The department has the power to revoke this permit in the event
that it can be proved that Harbor Greene has violated The Clean Streams
Law, supra. the rules and regulations. supra. or the terms and conditions
of the permit. See sections 4 and l 7 of The Clean Streams Law, supra.
35 P.S. § 691.5 and 35 P.S. § 691.610. We would urge the department
to closely monitor Harbor Greene in the operation of these facilities, in
order that any such violations or deviations from the terms and conditions
of the permit can be expeditiously curtailed.
We find that appellants have not produced sufficient evidence that
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the department has committed a manifest abuse of discretion, a purely
arbitrary execution of its duties and functions or an error of law in granting
this permit to Harbor Greene. Furthermore. appellants have not convinced
tllis board that the department has breached its constitutional trust mandate
in this matter. They have raised questions of the future reliability of Harbor
Greene in regard to its operation of these facilities, but none are so
overwhelming as to cause us to disturb the discretion exercised by the
department in granting this permit to Harbor Greene.
We have alluded to the fact that appellants may have remedies
before other administrative or judicial bodies, the successful pursuance of
which could, in practical effect, provide to them the relief which they have
sought from this board. This is especially true as to the Burneys if they,
as riparia·n owners along this wet weather tributary, can prove that they
are injured or damaged as the result of the discharge of this effluent thereto.
See Belin, et al. vs. Department of E1_zvironmen tal Resources. supra. 291
A.2d at 556.
There is no evidence from which we could conclude that the
department's duties as trustee under article I section 27 of the constitution
of Pennsylvania have been violated.
See Pavne 1·. Kassab. I I Pa.
Commonwealth Ct. 14, 312 A.2d 86 (1973): Bucks Countl' Board of
Commissioners Jl. Pennsylvania Public Utilities Cummission. 1 1 Pa.
Commonwealth Ct. 487, 313 A.2d 185 ( 1973): Commonwealth of
Pennsylvania v. JV!rs. Cyril G. Fox. .Vatural Lands Trust. Inc. and
Community College of Delaware County, supra: and Paul K. ,Hiller. EHB
Docket No. 72-408-B, supra.
CONCLUSIONS OF LAW

1.
The Environmental Hearing Board has jurisdiction over the
parties to these appeals and over the subject matter thereof.
2.
Under The Clean Streams Law, Act of June 22. I G37,
P.L. 1987, as amended, 35 P.S. § 691.1 et seq.. the Department of
Environmental Resources has the authority to issue permits to private
persons for the discharge of treated sewage to the waters of the
Commonwealth.
3.
Neither the Environmental Hearing Board nor the
Department of Environmental Resources has the power or the authority

----------------------~-
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to resolve or to adjudicate questions of whether a given use of land is
in accord with the provisions of a zoning ordinance, whether a given use
of land is in compliance with the terms and conditions of a building permit
which has been gran ted pursuant to a zoning ordinance. whether there has
been a violation of a statute relating to the recording of a subdivision.
or whether there are existing restrictions by and between a grantor and
its grantee which bar a certain use of remaining land owned by the grantor.
4.
When a private party appeals on action of the Department
of Environmental Resources wherein the Department of Environmental
Resources has granted a permit to :.mother person or entity, such appellant
has the burden to prove that in so acting, the Department of Environmental
Resources has committed a manifest abuse of discretion, a purely arbitrary
e·xecution of its duties and functions, an error of law or a breach of its
tmst mandate under article L section 27 of the constitution of
Pennsylvania.
5.
Appellants in this rna tter did not sustain their burden of
proof as to the action of the department in granting water quality
management permit no. 2573410 to Harbor Greene \1obil~ Home Park.
ORDER

AND NOW, this 26th day of November. 1974, the action of the
Department of Environmental Resources. in issuing water quality
management permit no. 2573410 to Harbor Greene Mobile Home Park,
Erie County, Pennsylvania, is hereby affirmed and the appeals of Greene
Township Supervisors, Mr. and Mrs. Charles P. Paszko, Mr. and Mrs.
Michael L. D'Amico and Mr. and Mrs. Joseph T. Burney, Sr. are hereby
dismissed.
DISSENTING OPINION
By JOSEPH L. COHEN, Member, November 16, 1974

I dissent but will not file a dissenting opinion.
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BOROUGH OF BECHTELSVILLE

Docket No. 73-398-W

v.
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES
GREAT AMERICAN KNmiNG MILLS, INC., Intervenor
ADJUDICATION
By PAUL E. WATERS, Member, December 4, 1974

This matter comes before the board as an appeal from the issuance
of an industrial waste treatment permit by the Department of Environmental
Resources .(hereinafter department) to Great American Knitting Mills, Inc ..
intervenor. The Borough of Bechtelsville (hereinafter appellant) alleged that
the permit should not have been issued because the proposed facility to
treat waste from the Knitting Mills operation will discharge into West Swamp
Creek which is of a high quality, and that, inasmuch as the borough has
a municipal treatment system. the intervenor. Great American. should use
it.
Despite statements to the contrary. the real thrust of this appeal
by the Borough of Bechtelsville is the loss of revenue which will be suffered
by the borough if the intervenor goes forward with its own waste treatment
facility plans. If there is genuine concern for the future water quality
of West Swamp Creek, we find that concern is shared by all parties to
this proceeding, and not only the appellant. The department through
scientific analysis has proven that there will be no diminution of the high
water quality in West Swamp Creek as a result of the Knitting Mills
discharge. Intervenor's facility is specifically designed to treat the waste
load from its operations and is better suited to handle these wastes than
is appellant's treatment facility. Although the borough has provided enough
capacity in its facilities to treat the waste load from the mill, there remains
some serious doubt as to whether this treatment would he comparable to
that provided by the intervenor, Great American.
The real problem faced by appellant is that the burden of proof
is upon the borough to show that the department has acted arbitrarily or
unreasonably in issuing the permit here in question. Appellant has totally
failed in this regard. In fact the evidence is overwhelmingly to the contrary.
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CONCLUSIONS OF LAW

1.

Section 5 of The Clean Streams Law, Act of June 22, 1937.

P. L. 1987, as amended. 35 P.S. §691.5, authorizes the department to
issue permits for industrial waste treatment facilities.
2.
The department properly considered. in issuing the industrial
waste permit to intervenor, all of the statutory and regulatory considerations
required.
3. The appellant has failed to carry its burden of proof as to
any improper action of the department.
ORDER

AND NOW, this 4th day of December. 1974, the appeal filed
by Borough of Bechtelsville is hereby dismissed, and the department's
issuance of industrial waste treatment permit no. 66118 to Great American
Knitting Mills. intervenor, is hereby sustained.

Curtis B. Ul!re
CURTIS B. UHRE

Docket No. 74-143-W

v.
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES, and
CODORUS TOWNSHIP and DONALD MILLER, INTERVENOR
ADJUDICATION
By PAUL E. WATERS, Member, December 26. 1974

This matter came before the board as an appeal from the grant
of a sewage disposal permit (249897) to one Donald B. Miller by Codorus
Township, York County, pursuant to the Pennsylvania Sewage Facilities
Act, Act of January 24, 1966 (P.L. 1535) as amended.
The permit was issued on May 14, 1974, and Curtis B. Uhre,
an adjoining landowner, filed this appeal protesting the permit issuance on
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the grounds that there is false information given in the application as to
slope, that pollution of his spring-fed pond will result. and that there was
a violation of chapter l 02 regarding a soil aqd erosion plan. There is a
one lane dirt road which separates the land of Miller, the intervenor
permittee and Uhre. the appellant.
On October 3, 1974, a hearing was scheduled for December 4,
1974, at l 0:00 a.m. in the Environmental Hearing Board hearing room in
Harrisburg, Pennsylvania, after one previous continuance had been granted
in the case.
On Tuesday. December Jrd, at about 4:00p.m. the board received
a call from appellant seeking a continuance of the hearing. Mr. Uhre was
advised that a continuance would be granted at this late date only with
the consent of the parties to the case, but primarily the permittee,
Donald B. Miller. Nothing more was heard from Mr. Uhre. He did not
appear in person nor was he represented at the hearing the following day.
Counsel for all parties present indicated that there had been no contact
made by appellant seeking consent to a continuance of the hearing. After
waiting a reasonable amount of ti.me after the appointed hour has passed.
a hearing was held and ample testimony was introduced to indicate that
the permit in question was properly issued.
The notice of hearing which was sent to appellant and all parties
to the case indicates that Requests for Continuances should be filed five
(5) days prior to the Hearing.
The request in this case was made as
previously indicated late on the day preceeding the scheduled hearing and
was denied.
The appellant, by offering no testimony, has of course failed to
carry his burden of proving that the permit was improperly issued. We
therefore enter the following:
11

11

ORDER

AND NOW, this 26th day of December, 1974, after hearing and
due consideration, the appeal of Curtis B. Uhre is hereby dismissed.
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Docket No. 73-419-W

FERRALL! & FERRALL!

v.
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and ERIE COUNTY DEPARTMENT OF HEALTH
ADJUDICATION
By PAUL E. WATERS, Member, December 26. 1974

This matter comes before the board as an appeal from the refusal
of an on-lot above surface sewage disposal permit by the Erie County Health
Department. Appellants allege that they purchased the lots in question
because of an assurance by an agent of the county health department, that
he would grant the permit in issue. It is conceded by all parties that.
the lots in question could not qualify for a standard subsurface on-lot
disposal system under present department regulations.
FINDINGS OF FACT

1.
Appellants. Anthony Ferralli and his wife. reside in the City
of Erie. Erie County, Pennsylvania .
.,
On or about April 27, and again on :vtay 1q. 1972. the
appellants signed an agreement to purchase lots no. 40-42 in Fairview
Township, Erie County, Pennsylvania.
3.
On May 11., 1973, an authorized agent of the Erie County
Department of Health inspected appellants' lots at their request. and advised
them that a standard subsurface sewage disposal system would not be
permitted, although no formal application for permit had been filed at that
time.
The unsuitability of the soil was the reason that :Jn on-lot
4.
subsurface system was not permitted.
5.
During this same period of time. the Erie County Health
Department was permitting above surface sewage disposal systems in the
same general area where appellants' lots are located, and appellants were
advised of how they could proceed to obtain such permit.
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6.
Appellants never applied for an on-lot sewage permit for a
subsurface or for an alternate type system prior to July 13. 1973.
On July 13, 1973, the Department of Environmental
7.
Resources ordered the Erie County Department of Health to issue no more
permits for alternate on-lot systems.
8.
On August 7, 1973, the appellants, for the first and only
time, applied for an on-lot sewage disposal permit.
9.
During the period from May 1973 to August 1973 appellants
had no contact with either the Erie County Department of Health or the
Department of Environmental Resources. and neither party knew of
appellants' continuing interest in obtaining a permit.
10.
The lots in question cannot qualify for permit for an on-lot
subsurface sewage disposal system.
CONCLUSIONS OF LAW

l.
The board has jurisdiction over the parties and subject matter
of this appeal.
There was no showing that the department acted outside
of its discretionary power in directing the Erie County Health Department
to grJnt no more permits for alternate on-lot sewage disposal systems after
July 13. 1973.
3.
No estoppel can arise under the facts of this case.
4.
The action of the Erie County Department of Health was
proper in denying the permit here in question.
DISCUSSION

This case illustrates the hardship that can arise from a lack of
communication. The appellants believe themselves entitled to a permit for
sewage disposal because an agent of the Commonwealth indic:J.ted that th~y
could obtain a permit, some months prior to their actual application
therefor.
We believe that the Erie County Department of Health would
have a continuing obligation to keep appellants informed of any changes
or impending changes in the administration of the permit program only
if appellant had either filed an application or specifically agreed with the
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department that this would be done.

In fact, the appellants did not file

the applications, rejection of which has led to this appeal, until almost
one month after the department ceased issuing the kinds of permit appellant
needed.

The appellant has neither alleged nor proven that there was a

specific agreement that the department would keep them advised on any
regular basis of changes in their procedures.

It is of course a regrettable

hardship that appellants have purchased land based on their belief that they
would be able to obtain the necessary sewage and building permits. Our
view of the estoppel issue raised in this case might be different if a permit
had already been granted and construction begun. See Commonwealrli r.
Wolford and Bednar.

EHB Docket No. 73-351-W, (issued January 25.

1974).
It is clear that the economic hardship caused appellants must be
attributed to their failure to include in the May 19 purchase :1greement
for the lots, the same saving clause contained in the April 27 agreement.
It is a costly oversight, but one that cannot properly be used by tltis board
J.S

a reason to overturn a proper action taken by the Erie County Health

Departmen r.
ORDER

AND NOW, this 26 day of December, 1974. the appeal of Ferralli
and Ferralli, appellants, is hereby dismissed, :1nd the action of the Erie
County Department of Health is sustained.

;V/onongahela and Ohio Dredging Co.
MONONGAHELA AND OHIO DREDGING CO.

Docket No.

71-388-B

ADJUDICATION
By ROBERT BROUGHTON, Chairman, December 27, 1974

Following the issuance of our adjudication In this case, the
Department of Environmental Resources (defendant) duly petitioned the
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board for reargument en bane on the question of whether the board's
conclusion of law that it had no jurisdiction over the case was correct.
Since the issue of the board's jurisdiction was raised sua sponre. and there
was never an opportunity for counsel to argue or brief it, we granted the
petition for reargument.
The

petition.

and

the

department's

brief,

challenged

our

conclusion that the order appealed from was a "!!on-order," unauthorized
by law, not affecting appellant's legal relationships to the department. and
having no more lepl consequences than a letter of advice.
The findings of fact in our original adjudication issued March 25,
1974, remain unchanged.
· On reconsideration we agree that the order appealed from does
have legal consequences and does change appellant's (M & O's) legal status.
First, we find that there is authority in section 5 of the Act
of June 25,

1913, P. L. 555, as amended. 32 P. S. §681 er seq., 1 •

(hereinafter Act of 1913) to issue :1 cease :1nd desist order not necessarily
tied to the abatement or removal of some specitlc water obstmction.
Second, and more import:m tly, we arc convinced that the order
appealed from does have legal consequences and therefore Joes affect the
legal relationships of M & 0.
It is not entirely clear from the language of the Act of 1913
taken by itself that what the appellant has been doing is in violation of
said Act.

The "cease and desist order" of the department amounts to

an administrative interpretation of the Act of 1913, a conclusion of law
which, if correct, is to the detriment of appellant. 2
The last paragraph of section 5, 32 P.S. §685, provides as follows:
"It is the legislative intent that the provisions of this act shall extend to and include
all types of water obstructions. regardless of the date when they were constructed. and whether
or not the same were constructed by permission. express or implied. of the Commonwealth. or
of any authorized agency therof. and whether temporary or permanent. and to all changes in the
course, current or cross section of any stream or body of water. whether such change be temporary
or permanent. The Water and Power Resources Board is authorized and t.!mpowcred to hold hearings.
subpoena witnesses, perform any and all such acts, make and enforce such rules and regulations
and issue such orders, not inconsistent with this act, as it may deem necessary and proper for
carrying out the purposes of this act.
l.

2.
Because, as noted in our original adjudication, it would require appellant to conduct its
operations in a more expensive mariner and, even if not more expensive, it would restrict appellant's
freedom.
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Whether the order of the department affects the legal relationships
of appellant so as to be an adjudication, within the meaning of § 2 of
the Administrative Agency Law, 3 seems to us to depend on whether
appellant could collaterally attack this administrative interpretation in an
enforcement proceeding. If the department's conclusion of law could not
be collaterally attacked, then the "order" making that conclusion would
have legal consequences, since M & 0 would be bound by it even though,
had it been attacked directly, the conclusion of law might have been held
incorrect. In our original adjudication we concluded that. in an enforcement
proceeding, appellant could defend by (a) proving that it was not doing
what the order prohibited it from doing, or (b) convincing a court that
what it was prohibited from doing was not within the purview ·of the Act
of 1913.
The first defense would effectively be that appellant was
complying with the order, and would not represent an attack on the validity
of the order. The second defense would represent a collateral attack on
the validity of the order.
It is clear that an order of the department may be collatero.lly
attacked only with respect to certain aspects of its validity. If it is on
its face not an order at all, as for example, where it simply advises that
the department plans to investigate some matter further. and may take legal
action at the conclusion of that investigation, then no appeal will lie.
Standard Lime and Refractories Co. v. Department of Environmemaf
Resources, 2 Pa. Commonwealth Ct. 434, A.2d ( 1971 ). Or if, on its face,
it was an order that the department had no authority to issue, as for example
if the Department oCEnvironmental Resources were to issue an order having
to do solely with compliance with the liquor laws or the professional
licensing laws of the Commonwealth, then it could be attacked collaterally.-+
Here, the order of the department purports to resolve a doubtful
question of law, and to put M & 0 under an obligation to conform to
the department's interpretation of the Act of 1913. The statute involved
is one of the enforcement and administration of which is entrusted to the

3.

Act of June 4, 1974, P. L 1388, as amended, 71 P. S. §1710.2 ( ).

4. Though an appeal would still lie to this board to challenge the authority of the department
to issue the order.
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department. 5 The order is therefore one within the general area of authority
of the department-it is not on its face outside the department's authority.
Furthermore, section 5 of the Act, quoted in footnote 1. supra.
does give the department an extremely broad power to issue such orders
as may be in furtherance of its enforcement of the Act. That language
is broad enough to cover almost anything, and at least prima facie a cease
and desist order such as the one issued and appealed from in this case.
The ultimate issue, then, is not the statutory authority of the
department, but whether the order appealed from has any legal
consequences so as to make the appellants aggrieved parties. If it does
not, then, as with the letters of advice in Standard Lime and in ;l!cKinley !'.
Wackerman, 5 Pa. Commonwealth Ct. 42, A.2d (1972), cited in our original
adjudication we concluded that the order of the department in this case
On
did not have any more legal consequences than those letters.
reconsideration we are convinced we were wrong.
It is settled that a judgment of a court cannot be attacked
collaterally (as, e.g., in an enforcement proceeding), unless it is void on
its face because ( l) the court had no jurisdiction over the subject matter.
(2) the court had no jurisdiction over the parties, or (3) the court lacked
power or authority to render the particular judgment. Roberts r. Gibson.
214 Pa. Super. 220, 251 A.2d 799 (1969): Commonwealth l'. City of
Philadelphia, 5 Pa. Commonwealth Ct. 358, 2.90 A.2d 734 (1973); Limbers'
Estate, 284 Pa. 346, 731 A. 244 (1925). It is also settled that under
appropriate circumstances and for appropriate purposes an administrative
tribunal may be viewed as a court. Merchants Warehouse Company v.
Gelder. 349 Pa. 1, 36 A.2d 444 (1944). The latter case involved the
Auditor General and State Treasurer, sitting as a special board to arbitrate
and settle claims against the Commonwealth pursuant to the Act of
March 30, 1811, P. L. 145 (5Sm.L. 228) and the Fiscal Code. Act of
April 9, 1929; P. L. 343, as amended 72. P.S. § 1 et seq. i\s agJinst a
claim by the Attorney General that they must seek and follow his advice
relative to the legality of making or ordering a payment of state moneys
pursuant to their duties as such a board, the court said:

5. The Act of 1913 empowers the Water and Power Resources Board to administer and
enforce its provisions. The functions and duties of that board were, by § l 90 l·A of the Administrative
Code of 1929, Act of April 9, 1929, P. L. 177, as amended in particular by the Act of December
Act 275), 71 P. S. §510-1.
, 1970 P.L
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"[W] hen [the Auditor General and State Treasurers]
as here. constitute (as was said in Fitter v.
Common~vealtlz. 31 Pa. 406, 408) 'the first tribunal
provided by the Commonwealth' for the settlement and
adjustments of claims against it, they are not acting as
a part of the executive branch of the government of the
Commonwealth and are not subject to the Administrative
Code. They are a judicial tribunal to which claims against
the Commonwealth may be submitted for determination
upon its own independent judgment as to both law and
facts. The Attorney General is not 'the next appointed
tribunal' (quoting from the Fitler case, supra) and
whatever advice he gives this tribunal is merely gratuitous.
By Article V, Section I of the Constitution the judicial
power of this Commonwealth is vested in the courts
expressly named in that section, 'and in such other courts
as the General Assembly may from time to time
establish.' The Board of Claims, established by the Act
of 1811 and prior and subsequent legislation herein set
forth. must be considered as such a court. Otherwise
it would follow that the constitutional permission set
forth in Section 11, Article L that 'suits may be brought
against the Commonwealth in such manner, in such courts
and in such cases as the legislature may by law direct.'
has not been availed of by the legislature and that there
is no forum in which claims against the Commonwealth
may be adjusted and settled. Certainly since 1872. the
General Assembly has reposed this judicial duty in its
fiscal officer or officers. As further evidence of the
legislative intent to permit such claims to be adjudicated,
it provided that if the claimant is dissatisfied with the
adjudication and determination of it he may appeal to
the Court of Common Pleas of Dauphin County, subject
to like proceedings in common suits in this court. The
Commonwealth may confer or withhold the right of
appeal from these decisions. The legislature conferred
upon the Commonwealth no right to such an appeal.
"The decision of the Auditor General and State
Treasurer, herein complained of, has the force and effect
of a final judgment which cannot 'be questioned either
collaterally or directly in an action brought to recover
the amounts thus ascertained to be due'."
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The order appealed from is adjudicatory m nature.

It is not

general and of future application; it has particular application to the present
actions of this appellant.

It interprets the law with regard to the

department's authority to act vis a vis M & O's particular activities.
No prior hearing was held, as was the 9ase in Mere han ts Warehouse
Company

l'.

Gelder, supra. but the possibility of a hearing was legislatively

provided for before the action of the department became final. The fact
that no hearing was held before the order became final would not. in and
of itself, mean that the order was a non-adjudication which, when it became
final, could be collaterally attacked. For authority that orders of the
departm~nt, issued without prior hearing, may be regarded as adjudications
for purposes of the possibility of collateral attack, see Standard Lime and
Refractories Co. F. Department of Environmental Resources. supra:
Commomvealtlz l'. Derry Township, 10 Pa. Commonwealth Ct. 619, 314
A 2d 868. 874 (1973). Certainly it is the rule in other jurisdictions that
adjudicatory decisions of administrative agencies may not be collaterally
attacked.
As stated in Elbow Lake Cooperation Grain Conzpa11_1· r.
Commodity Credit Corporation, 44 F. Supp. 54, 59-60 <D.C. Minn .. l 956).
"Where, as here, the action of an agency is of a
quasi-judicial character, it is well established that the
validity of its order cannot be attacked by collateral
proceedings. Callanan Road Imp. Co. v. United States.
1953, 345 U.S. 507, 73 S. Ct. 803, 97 L.Ed. 1206;
Stanley v. Supervisors of Albany County, 1886, 121
U.S. 535, 550, 7 S. Ct. 1234, 30 L.Ed. 1000:
Reconstruction Finance Corp. v. Lightsey, 4 Cir.. 185
F.2d 167."
And in Foy v. Sclehiter, I N.Y. 2d 604,
(1956) the court said:

, 136 N. E. 2d 883, 887

"It is well established that determinations which
were made within the jurisdiction of the official or body
concerned, stand unless they are avoided by a direct
attack where the infirmity is alleged to be that the action
has been arbitrary or capricious."
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We also note that, in Pennsylvania, a method has been provided by the
legislature for direct attack on orders and actions of the department-appeal
to this board. and thence to Commonwealth Court. Such legislative
remedies are ordinarily pursuant to the Act of March 12. 1806, P. L. 558,
4 Sm. L. 326. 46 P. S. § 156, constmed strictly. Commonwealth ex ref.
Slzumaclzer 1'. New York & Pennsylvania Compan_v. 367 Pa. 40, 79 A.2d
439 ( 1951 ); CollegeJ 1i!le Borough v. Philadelphia Suburban Water Company,
377 Pa. 636, l 05 A.2d 722 (1954). It would follow that where the
department makes an adjudicatory determination, evidenced by a cease and
desist order. that an act administered by it applies to a particular company.
such a determination could be attached directly by appeal to this board.
but not collaterally in an enforcement proceeding.
It is especially noteworthy that in the case of a court judgment,
even an interpretation relative to jurisdiction which is later determined to
be incorrect cannot, if it was litigated and decided. be attacked collaterally.
In Clzicot County Drainage District 1'. Baxter State Bunk. 380 U.S. 371.
376 ( 1940), the court said:
"Lower Federal Courts are (Owrts of limited
jurisdiction. Nevertheless they have jurisdi.cction w Jecide
their own jurisdiction, "and for this pm]:H\)!Se to construe
and apply the statute under which they are: asked. to 3ct.
Their determinations of such questions. while open to
direct review, may not be assailed coHatterJUy."
See also In re Trindle Company, 4 79 F. 2d I 03 0 913)~ Stoll 1'. Gottlieb.
305 u.s. ! 65 (1938).
In this appeal, the department was malk:ing an adjudicatory
determination that was essentially jurisdictional Lim character. that the Act
of 1913 applied to the particular activities of appdhmt Js described in our
original adjudication so as make a permit reqllllDs;ite n:o continue those
activities.
The department clearly has the aun:lhl«J>Ifiilty to make such a
jurisdictional determination, at least initially, subje-d tro1 rd\nrec£ :.lttack before
this board with appeal to the courts. Jlyers r: lf!l~tMe:&ern Shipbuilding
Corp., 305 U.S. 41 (1938); flllacavley v. WatermeGFTJ S. S. Corp.. 327 U.S.
540 (1945); McDevitt v. Gunn. 182 F. Supp. 335 ~E. D. Pa. I 960); ct.
Insurance Department v. Clawson. 89 Dauph. 39.>41- 0 968).
Given the jurisdictional character of the d!eJ!Kll.rtment's conclusion
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of law in this case, the remarks of the United States Supreme Court in
Stoll t'. Gottlieb, 305 U.S. 165,171-172 (1938), are peculiarly appropriate
(footnote omitted):
"A court does not have the power. by judicial fiat,
to extend its jurisdiction over matters beyond the scope
of the authority granted to it by its creators. There must
be admitted however, a power to interpret the language
of the jurisditional instrument and its application to an
issue before the court. Where adversary parties appear.
:.1 court must have the power to determine whether or
not it has jurisdiction of the person of a litigant, or
whether its geographical jurisdiction covers the place of
the occurrence under consideration. Every court in
rendering a judgment, tacitly, if not expressly, determines
its jurisdiction over the parties and the subject matter.
An erroneous affirmative conclusion as to the jurisdiction
does not in any proper sense enlarge the jurisdiction of
the court until passed upon by the court of last resort,
and even then the jurisdiction becomes enlarged only
from the necessity of having a judicial Jetermination of
the jurisdiction over the subject matter.
When :.1n
erroneous judgment, whether from the court of first
instance of from the court of final resort, is pleaded in
another court or another jurisdiction the question is
whether the former judgment is res judicata. After :1
federal court has decided the question of the jurisdiction
over the parties as a contested issue, the court in which
the plea of res judicata is made has not the power to
inquire again into that jurisdictional fact. We see no
reason why a court, in the absence of an allegation of
fraud in obtaining the judgment should examine again
the question whether the court making the earlier
determination on an actual contest over jurisdiction
between the parties, did have jurisdiction of the subject
matter of the litigation. In this case the order upon the
petition to vacate the confirmation settled the contest
over jurisdiction.
Courts to determine the rights of parties are an
integral part of our system of government. It is just as
important that there should be a place to end as that
there should be a place to begin litigation. After a party
has his day in court, with opportunity to present his
evidence and his view of the law, a collateral attack upon
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the decision as to jurisdiction there rendered merely
retires the issue previously determined."
This board exists for the purpose of just such a direct attack.
Since such a forum exists, for the purposes of providing a hearing and
litigative determination of the legal validity of the department's
jurisdictional determination, we conclude that, if the order were not
appealed, it would become final, and the legal-jurisdictional-determination
could not later be attacked collaterally. Standard Lime & Refractories
Co. v. Department of Em·ironmental Resources. supra: Commonwealth t'.
Derry Towns/zip, supra; Illinois Beej; Local & Wesrem Shippers. Inc. v.
Henning, 76 Dauph. '260, :269-270 (1960).
This is certainly a significant legal consequence of the order
appealed from, and it certainly does change the legal relationships of M &
0 to the department. We conclude that the order is not equivalent to
a letter of advice, that it does affect the legal relationships of M & 0 and
the department. and that we do have jurisdiction over the case.
As an additional reason in support of our conclusion. we believe
that to the extent there is any doubt whether an action of the department
may be attacked directly through an appeal to this board, or must :1wait
collateral attack in an enforcement proceeding, it is more in accord with
wise judicial (and ·quasi-judicial) procedure to permit direct attack. Cf
Pennsylvania Life Insurance Company 1'. Pemzsylrania National Life
Insurance Company, 417 Pa. 168, :208 A. 2d 780 (1965).
For the foregoing reasons we reverse the conclusion of law we
made in our adjudication of March 28, 1974, in this case. In substitution
therefor, and based on the above and on the portions of the discussion
in the aforesaid adjudication that were there labeled dictum, we now make
the following
CONCLUSIONS OF LAW

I. The Environmental Hearing Board has jurisdiction to decide
this case, and over the parties of this case.
2. The regulation of maintenance dredging in navigable and
non-navigable waters in the Commonwealth of Pennsylvania is not within
the exclusive jurisdiction of the federal government.
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3.
The regulation of maintenance dredging by the department
under the Act of July 25. 1913, P. L. 555, as amended. 32 P. S. § § 681
et seq .. is not pre-empted by federal regulation under federal statutes also
governing maintenance dredging.
4.
The Act of July 25. 1913. P. L. 555. as amended. 32 P.
S. § 681 et seq. is applicable to the procedures used by appellant to dispose
of materials dredged by appellant, as described in Findings of Fact Nos.
4 and 5, set forth in our original adjudication or March 25, 1974.
5.
The permit issued to the Municipal Authority of the City
of New Kensington to construct and maintain a water intake does not cover
the disposal procedures used by appellant at Sycamore Island, as described
in Findings of Fact Nos. 4 and 5. supra.
6.
Appellant is therefore required, by § 2 of the Act of July 25.
1913, P. L. 555, as amended, 32 P. S. §§682, to secure a permit for
its said dredge disposal operations at Sycamore Island.
ORDER

AND NOW, this 27th day of December. 1974. the order of
October 12, 1972. of the Department of Environmental Resources is hereby
affirmed.
DISSENTING OPINION

Board Member Joseph L. Cohen does not concur with this decision and
will file a dissenting opinion at a later date.
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TOWNSHIP OF UPPER SALFORD

Docket No. 73-067-S

v.

S.E.B., INC.
ADJUDICATION
BY THE BOARD, December 28, 1974

On October 13, 1972, S.E.B., Inc., caused to be filed with the
Township of Upper Salford (township) separate applications for permits
to install an on-lot sewage disposal system on each of two lots owned by
S.E.B. and situate in the township.l
On October 20, 1972, the township, by its sanitation officer,
refused to issue the requested permits.
On or about November I, 1972, S.E.B. appealed this decision
to the Board.of Supervisors of the township, 2 and the Board of Supervisors
held a hearing on this appeal on February 13, 1973.
On February 16, 1973, the Board of Supervisors issued a written
determination whereby the action of the sanitation officer was affirmed
and the appeal was dismissed.
On or about March 5, 1973, S.E.B. filed an appeal to this board
from the decision of the township supervisors. 3
A hearing on this appeal was held before Louis R. Salamon,
Esquire, hearing examiner, on January 18, 1974.
Hearing examiner Louis R. Salamon submitted a proposed
adjudication that is being adopted by the board with some modifications.
FINDINGS OF FACf

1.

S.E.B. is a Pennsylvania corporation which has owned a tract

1. Authorization for the township to receive and to act upon applications for pcr.mits to
install on-lot sewage disposal systems on land situate within its boundaries is contained Ill ~8(a)
of the Pennsylvania Sewage Facilities Act, Act of January 24, 1966. P.L. (1965), 1535. 35 P.S.
!i750.8(a), as then in effect.
2. This appeal was properly befor~ the Board of.~upervisors of t~e township by virtue of
the provisions of §7(e) of the Pennsylvarua Sewage Facilities Act, supra, ,5 P.S. n50.7te), as then
in effect.
3.
The present appeal is properly before this
of the Rennsylvania Sewage Facilities Act, supra, 35
of the Act of April 9, 1929, P.L. 177, as amended
No. 275, §20, 71 P.S. §510-21, this board assumed
of Health, to hear and determine tllis appeal.

board by virtue of t~e provisions of.§~ 2.1
P.S. §750.12(a_). By ~1rtue of the proVISions
by the Act of _December 3. _1970, P.L. 834,
the duty, preVIously vested In the Secretary
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of land in the township since 1955. On or about April 15, 1962, the
township approved the subdivision of a portion of this tract into eighteen
lots.
2. On October 13, 1972, S.E.B. filed with the. township
application nos. 213179 and 213181 for permits to install on-lot sewage
disposal systems on lots no. 15 and 16 in its subdivision. Lot no. 15 and
16 in this subdivisioi1 are presently owned by S.E.n., are each slightly larger
than one acre and are the only lots which are involved in this appeal. On
February 16, 1973, the Upper Salford Township Board of Supervisors
denied the said applications: The letter of denial was received on
February 19, 1973, and was appealed March 5, 1973.
3. Lot no. 15 has an elevation of 394 feet above sea level at
its northerly end and an elevation of 370 feet above sea level at its southerly
end. Lot no. 16 has an elevation of 406 feet above sea level at its northerly
end and an elevation of 382 feet above sea level at its southerly end. Each
lot would, therefore, drain from north to south. The absorption areas for
the on-lot sewage disposal systems which S.E.B. proposes to install on
lots no. 15 and 16 are located at the southerly end of each said lot.
4. The soil on lot no. 15 is Lehigh Channery Silt Loam,
moderately eroded. The seasonal high water table in Lehigh soils is from
one to two feet below grade and the percolation rate is slower than
two-tenths of an inch per hour.
5. The soil on lot no. 16 is Lehigh Channery Silt Loam,
moderately eroded, and Croton Silt Loam, moderately eroded. The seasonal
hjgh water table in Croton soils is from zero to one and one-half feet below
grade and the percolation rate is slower than two-tenths of an inch per
hour.
~ 6.
Lehigh Channery Silt Loam and Croton Silt Loam have
severe limitations for installation of the type of on-lot sewage disposal
system which S.E.B. proposes to install on said lots due to the presence
of the high water table.
7.
With respect to each of the permit applications, the vertical
distance between the bottom of each excavation for the proposed absorption
or leaching areas and the groundwater table is less than four feet.
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DISCUSSION

As we have indicated previously, S.E.B. has filed an appeal to
tlus board from the action of the Board of Supervisors of... the township,
in wluch the Board of Supervisors affirmed the earlier action of the township
sanitation officer, such earlier action being the denial to S.E.B. of permits
to install on-lot sewage disposal systems on lots. no. 15 and 16 in its
subdivision.
In support of tills appeal, S.E.B. argues, first, that it was denied
due process of law as the result of the hearing before the Board of
Supervisors on Febmary 13, 1973.
S.E.B. contends that this denial of due process of law is
immediately apparent for the reason that at tlris hearing the Board of
Supervisors acted as the judge, the jury and the adversary. S.E.B. contends,
further, that it was unlawful for the township solicitor to participate in
the hearing before the Board of Supervisors to the extent that he examined
and cross-examined witnesses in a capacity adverse to. S.E.B.
When S.E.B. sought to install on-lot sewage disposal systems on
its said lots, S.E.B. had to first obtain a permit indicating that the site
of these systems and the plans and specifications of these systems complied
with the provisions of the Pennsylvania Sewage Facilities Act, supra, 35
P.S. § 750.1, et seq., and with the rules and regulations adopted by the
Environmental Quality Board pursuant to the Pennsyhm.nia Sewage Facilities .
Act, supra. 4
S.E.B. was required to submit applications for such permits to
the township for its review. 5
When the appropriate township employee (in this case the
sanitation officer) refused to issue the requested permits, S.E.B.'s initial
remedy was a request to the township for a hearing, wluch the township
was required to honor. 6
When the township refused to issue t.he requested permits after.
its hearing of February 13, 1973, S.E.B. was provided with the opportunity

4. See §7(a} of the Pennsylvania Sewage Facilities Aet, s.upB. 3S P.S. §750.7(a), as then
in effect.
.
5..· See §8(a} of the Pennsylvania Sewage Facilities Act, !l1J611Kfl, 35. P.S. §750.8(a), as then
·
in effect.
6. See §7(e) of the Pennsylvania Sewage Facilities Act~
in effect.

!NIIpa.

35 P.S. §750. 7(e), as then
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to appeal such refusal to this board. 7
It was the duty of this board to hold a hearing and to issue
an adjudication in such an appeal under the provisions of the Administrative
Agency Law, Act of June 4, 1945, P.L. 1388, as amended, 71 P.S. § 1710.1,
et seq. 8 The hearing before this board is de 1101'0.
S.E.B pursued this initial procedure and these remedies. Even
if we were to assume that S.E.B. was denied due process of law as the
result of the proceedings at the township level, 9 we would not sustain the
instant appeal on that ground since S.E.B. received a full and impartial
hearing on the merits of this appeal before this board.
We do not find that the fact that the township appeared at the
hearing before this board and, through its solicitor and its sanitation officer,
defended its decision, was violative of due process. Under our rules of
practice and procedure, § 21.2(7), the township was a proper party to the
hearing before this board. It cannot be said that the township did not
have the right to defend its decision before this board since, as we have
indicated, the township has the duty to administer the Pennsylvania Sewage
Facilities Act, supra, and the rules and regulations adopted pursuant thereto
within its boundaries.
We must now consider the issue of the maximum elevation of
the groundwater table on lots 15 and 16 in the areas proposed by S.E.B.
to be the absorption or leaching areas for the on-lot sewage disposal systems
which S.E.B. proposed to install on these lots. We must determine whether
the maximum elevation of the groundwater table is higher than four feet
below the bottom of the excavation which will be made on each said lot
for such absorption or leaching areas. We must assume, in the absence
of evidence to the contrary, that the bottom of each such excavation will
be twenty-four inches below the natural surface of the ground.
The testimony with regard to the maximum elevation of the
groundwater table is almost completely conflicting. While Mr. Urwiler,
7. See §12.1 of the Pennsylvania Sewage Pacilities Act, supra, 35 P.S. §750.12a, as then
in effect.
8. Sec the Act of April 9, 1929, P.L. 177, as amended by the Act of December 3 1970
P.L. 834, No. 275, §20, 71 P.S. §510-21, as it then applied to this matter.
'
'
9. We note that we do not find that the combination of functions in the township or the
limited participation by its solicitor at the hearing of February 13, 1973 constitute without more
a violation of S.E.B.'s right to due process of law. See Wasniewski l'. Stat~ Civil Sen•ice Commission:
7 Pa. Commonwealth Ct 166. 299 A.2d 676, 678 (1973); Bortz Coal Company v. Air Pollution
Commission, 2 Pa. Commonwealth Ct. 4.:! 1, 279 A.2d 388, 392 (1971): Appeal of 71zompson
55 D & C 2d 7 (1971).
'
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S.E.B.'s engineer, conceded that m the U.S. Soil Conservation Soil Survey
Map for the area in which these lots are situate, it is stated that Lehigh
Channery Silt Loam soil and Croton Silt Loam soil (the soils of which
these lots are comprised) have severe limitations for installation of the type
of on-lot sewage disposal systems which S.E.B. has proposed. due to the
presence of the high water table, he stated that his independent testing
proved otherwise.
According to Mr. Urwiler, during his inspection of two six foot
deep test holes which were excavated on these lots in September 1972.
he saw no evidence of mottling 1 0 of the soil. Although Mr. Crwiler saw
water in each hole on other occasions, he did not attribute these findings
to the presence of the water table.
According to Mr. Dangremond, the township's engmeer and
sanitation officer, during his three inspections of these test holes in
September 1972, and October 1972, he found that both of the holes were
less than six feet deep and that there was water in each hole on each
inspection. He also made a finding. :H least on one date. that the soil
m or from each test hole was mottled.
In Junzba 1·. ComnwnH·ea/tlz. EHB Docket No. 73- I I 2 (issued
April 15. 1974), we held that the most reliable indication of the presence
of the high w:1ter in soil is whether the soil is mottled.
Since on the issue of whether the soil in or from these test holes
was mottled there is an irreconcilable contlict between Mr. Dangremond
and Mr. Urwiler, we are constrained to decide which of the two witnesses
was most credible.
Although Mr. Dangremond did not describe, with any
particularity, the mottling which he found, we find him to be the most
credible witness. He was able to give an acceptable definition or the term
"mottling" :1nd he was able to describe the method by which he would
search for mottling.
10.
.\1ottling is, in simplest terms, a variation in the coloring oi soils. When th:Jt variation
shows a concentration of redder colors in some spots. and grayer colors in others-a ''ariation in
"chroma", in particular-it will almost invariably be due to scgreation of reduced I ferrous) iron
compounds from oxidized (ferric) iron compounds. Iron compounds in the soil in the presence
of air for any extended period of time will oxidize to the ferric stare; ferric compounds are generally
red.
If the water table rises to a given level for prolonged periods of time. say eighteen
inches, , .• then the relative absence of oxygen produces reducing conditions, and the ferric
compounds are changed to ferrous compounds. Ferrous compounds are generally grayer-of a lower
chroma. The ferrous compounds tend to migrate, and collect in nodules; when the water table
drops, many of these nodules will be exposed to air, and oxidize to ferric iron. Nodules that
for some reason the air did not reach. and areas of the soil from which much of the iron had
earlier migrated, will appear gray." Fabiano v. Commonwealth. EHB Docket No. 73-0SL·B (issued
August 1, 1973).
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His finding of mottling is buttressed by (l) his finding of water
in these test holes on three occasions, (2) by his finding that the sides
of each test hole were damp, and (3) by the fact that the soils on these
lots are of types that would be expected to have a high seasonal water
table. since they are described by the Soil Conservation Service as generally
having severe limitations for installation of on-lot sewage disposal systems
due to the presence of a high water table.
We find that there is a groundwater table in the areas on these
lots where the proposed absorption or leaching areas would be located.
We find that if the bottom of each excavation for the proposed absorption
or leaching areas would be situate at a point which is twenty-four inches
from the natural surface of the ground, there will not be a separation of
four feet between the bottom of each excavation and the groundwater
table.
Although we find nothing in either of the applications filed by
S.E.B. with the township for permits to install said on-lot sewage disposal
systems on these lots which would lead us to conclude that S.E.B. intended
to place the bottom of each excavation at a point other than
twenty-four inches from the natural surface of the ground. 1 1 such :.1
contrary intention was expressed subsequent to the date when these
applications were filed.
Mr. Urwiler stated, :.1t the hearing before this board and.
apparently, at the hearing before the Board of Supervisors on February 13.
1973, 12 that the required separation of four feet between the bottom of
each excavation and the groundwater table can be achieved if topsoil, in
sufficient quantity, is added to the top of the entire absorption area.
Mr. Urwiler also testified, before this board at least, that the added
material, whether it is topsoil or dirty sand, would have the qualities
necessary to achieve the renovation of the sewage effluent passing into the
absorption or leaching areas which is so crucial to the effluent and pollution
free operation of any on-lot sewage disposal system. He indicated that
11.
This finding has been made after a study of each application and by studying, in particular,
the drawing entitled "Typical Trench Cross-Section" which was attached to each application.
12.
We say that this testimony "apparently" was presented before the Board of Supervisors
at the hearing of February 13, 1973, because at the hearing before this board there was testimony
which showed that Mr. Urwiler had made such a statement at the hearing of February 13, 1973.
See N.T. 137, 157-158. We did not receive the transcript of this earlier hearing at the hearing
before this board.
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this technique could be utilized without the necessity of providing for the
installation of an aerobic sewage treatment tank instead of a standard septic
tank.
On the other hand, Mr. Dangremond objected to such technique
and flatly stated that the implementation thereof would create a situation
where effluent from the systems could be discharged onto the surface of
the ground at a point beyond the absorption areas. Furthermore, Lee
Gemmill, a sanitarian employed by the Department of Environmental
Resources. stated that the utilization of such a technique would result in
a system which would malfunction after four or five years. He also testified
that if on-lot sewage disposal systems were installed. wherein said technique
to achieve separation was utilized, a higher degree of initial treatment of
the sewage effluent-perhaps even a chlorination thereof-would be
necessary.
The township has . taken the position that the technique as
described by :-.1r. Urwiler is prohibited by the provisions contained in § 73.3
and § 73.11 of the rules and regulations of the Department of Environment::ll
Resources. 25 Pa. Code § § 73.3 and 73.11.
In our recent adjudication Benner l'. Commomvealrlz. E.H.B
Docket No. 73-350 (issued November 25, 1974), a matter in which.
apparently, Y1r. Urwiler was also involved. the significant issue was whether
it was proper for the approving municipal entity to deny an application
for a permit for a sewage system that would consist of either a septic tank
or an aerobic tank, combined with a "built-up seepage bed of dirty sand
to maintain four feet of separation from the water table".
We resolved this issue in favor of the applicants and we stated,
at paged 6-8 of our adjudication, as follows:
"Mr. Prout testified that in his opinion the proposed
design did not meet the requirement of Regulation
§73.ll(c) that the 'maximum elevation of the ground
water table shall be at least four feet bdow the bottom
of the excavation for the subsurface absorption area'. In
his opinion, §73.ll(c) means, as applied to this case, that
the bottom of the excavation area wouJd be at one foot
and that the maximum ground water table could
therefore be no more than five feet below the surface
of the ground.
His interpretation obviously would
preclude any type of built-up sewage disposal system. Mr.
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Prout also objected to the proposed system of the ground
that since there were no percolation tests performed, the
system could not meet the requirement of § 73.11 (d) that
the percolation rate be within the proper range. Mr.
Prout did not acknowledge that standards for alternate
systems, other than those described in the Regulations,
exist within the Department or that alternate systems are
ever approved, although Mr. Urweiler contended that a
number he had designed had been approved. Because
of Mr. Prout's position, the Board of. Supervisors of
Worcester Township concluded that the Regulations do
not permit built-up systems and affirmed the denial of
the permit.

"It is tme that Chapter 73 of the Regulations refer
to and describe subsurface sewage disposal systems.
However, even though § 73.11 is entitled 'Overall
Requirements', it does not purport to be exclusive. The
Department has formulated standards for alternate
systems in a "Policy and Procedure on Alternate On-Lot
Sewage Disposal Systems' which was issued on
November 20. 1970. by the Director of the Bureau of
Housing and Environmental Control to Regional
Sanitarians. The Policy and Procedure clearly indicates
that it is for the guidance of Department personnel in
evaluating proposed alternate systems and that it applies
to systems that are JIM described in the Regulations. It
recommends as one of two alternate systems an aerobic
treatment tank combined with sand filtration and
combines standards for such alternative systems that
correspond to the requirements of § 73.11-for example,
that there shall be a minimum of four feet of separation
between the effluent disposal pipe and the water table
or impervious layer, and that the absorption area be based
on a percolation rate of one inch in 46-60 minutes or
a minimum of 990 square feet of altered seepage area.
Attached to the Policy and Procedure is a memorandum
from Dr. F. Glade Loughry, Chief of the Department's
Soil Science Unit, which describes, with drawings, a
built-up sand filter system, such as the one designed for
the Benners, that he believes can be used where there
is a 'seasonal high water table or impervious soil'.
"In a recently-decided, similar case, Swartley v.
Bucks County Department of Health, E.H.B. Docket No.
73-262-B, (issued July 24, 1974), the Board decided that
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the applicants had made out a prima facie case that their
design for an aerobic tank and a built-up sand filtration
bed complied with the Department requirements for
alternate systems. and that it was, therfore, improper for
Bucks County to deny their application without
demonstrating that the proposed system would result in
polluting under the Clean Streams Law, Act of June 20,
1937, as amended, 35 P.S. §691.1, et seq."
The crucial difference between the factual situation m Benner.
supra. and the factual situation in the matter presently before us. is that
in Benner. supra. Mr. Urwiler had designed a system which much more
closely complied with the technical requirements of the "Policy and
Procedure on Alternate On-Lot Sewage Disposal Systems" propounded by
the Department of Environmental Resources and with the design proposed
in the accompanying memorandum by Dr. Loughry, than does the
technique suggested by Mr. Urwiler in the present matter. 1 3
We cannot approve a technique for on-lot sewage disposal which
deviates even from those technical requirements which have been set forth
for an alternate system. Furthermore. we take the position that even if
S.E.B. would seek to install the type of system on these lots as was approved
in Benner. supra. S.E.B. must file new applications. the township should
be mindful of our adjudication in Benner. supra. and of the fact that S.E.B.
should be given an opportunity to install sewage disposal systems which
will permit S.E.B. to make residential use of its said lots provided such
systems can be shown to prevent water pollution and health hazards.
In view of our findings, as above stated, we must dismiss this
appeal.
CONCLUSIONS OF LAW

I.
The board has jurisdiction over the parties to this appeal
and over the subject matter thereof.
. .,
Since there is a seasonal high water table higher than four
feet below the bottom of the excavations which will be made on the lots
that are the subject of these applications, Upper Salford Township was
13.
Mr. Urwiler did not propose the use of an aerobic sewage treatment tank. nor did he
expressly state that sand would be used for the filter bed.
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reasonable in concluding that § 73.11 of the regulations of the department,
adopted in conformity with § § 3 and 5( c) of the Sewage Facilities Act,
Act of January 24, 1966. P.L. 1535 P.S. § § 750.3 and 750.5(c) would
operate to bar the issuance of the requested permits to S.E.B .. Inc.
3.
When an applicant for a permit for an on-lot sewage disposal
system submits an application to the approving agency in which there is
a design for an alternate on-lot sewage disposal system, which conforms
to the standards set forth in a "Policy and Procedure on Alternate On-Lot
Sewage Disposal Systems". issued by the Director of the Bureau of Housing
and Environmental Control of the Department of Environmental R.:sources.
attached to which is a descriptive memorandum from Or. F. Glade
Loughry, Chief of the Social Science Unit of said department. the
application must be considered by such approving agency.
4.
In the instant appeaL S.E.B., Inc., failed to submit
applications for on-lot sewage disposal systems to the Township of Upper
Salford which conformed to the standards set forth in said "Policy and
Procedure on Alternate On-Lot Sewage Disposal Systems". supra.
ORDER

AND NOW, this 28th day of December. 1974, the
S.E.B., Inc., from the decision of the Board of Supervisors of the
of Upper Salford affirming the township sanitation officer's
permits for on-lot sewage disposal systems on each of two lots
S.E.B., Inc., and situate in the Township of Upper Salford is

appeal of
Township
denial of
owned by
dismissed.
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WELCH FOODS, INC.

Docket No.
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ADJUDICATION
By ROBERT BROUGHTON, Chairman, December 30, 1974

This case is a complaint for civil penalties brought by the
Department of Environmental Resources (department) against Welch Foods,
Inc. (Welch), for two violations of The Clean Streams Law, Act of June 2::2,
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1937. P. L. 1987, as amended. 35 P. S. §691.1 et seq.. and the regulations
of the department duly promulgated thereunder. The first violation was
for permitting certain lagoons at Welch's plant in the Borough of North
East. Pennsylvania. to become (and remain for five days) full to the brim
in violation of §I 01.4 of the regulations of the department, which requires
that there be at least two feet of freeboard in lagoons at all times. 1 The
second violation was occasioned by the first, and was the discharge of
4,000,000 gallons of liquid from the lagoons. which liquid had a biological
oxygen demand (B.O.D.) well m excess of Welch's permit requirements.
over a period of five days. 2
Welch admitted the acts it was accused oL but denied legal
liability for them based on the grounds that (a) an agreement with the
department on February 28, 1972 (or March 9, 1972) which related to
an earlier incident, a discharge that occurred in November of 1971,
exonerated and excused Welch from liability for both these violations, and
(b) the discharge in this case was with the consent of, and pursuant to.
an order of the department. These issues. plus the question of the amount
of civil penalties. will be dealt with in the discussion. infra. 3
FINDINGS OF FACT

1.
Welch, a New York corporation registered to do business
m Pennsylvania, owns and operates food processing facilities located in
North East Borough, Erie County, Pennsylvania.
2.
As part of their industrial waste treatment for said processing
operations, Welch uses three treatment lagoons, each with a different
capacity. The capacities are three, five and ten million gallons.
3.
In November of 1971, Welch had a discharge from its
lagoons.
l.
Of three lagoons. one was full to the brim: all three had less than two feet ot' freeboard.
f-reeboard is defined as the vertical distance between the top of the liquid in a lagoon and the
top of the lagoon wall.
2.

Discharges took place on only four days of this five-day period.

3. The department moved at the close of its presentation of its case that judgment be entered
for it at that time. Because of the residual legal issues relating to liability, plus the question of
damages, that motion is denied.
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4.
The November 1971 discharge was caused by persons
unknown opening a valve.
5.
As a result of this incident, the department's Environmental
Pollution Strike Force was contacted to negotiate a solution from any
possible recurrence.
After negotiation, the result waS- an agreement
designated Environmental Hearing Board Exhibit # 1.
6. The department and Welch entere? into an agreement
whereby Welch was to take certain measures to prevent the recurrence of
the November 1971 incident.
7.
Environmental Hearing Board Exhibit No. l was prepared
by counsel for the Commonwealth and signed by counsel for Welch on
Febraury 29, 1972. Even though counsel for the Commonwealth did not
sign the agreement until March 9, 1972, counsel for the Commonwealth
agreed in the course of the hearing that the agreement would have been
in effect during the negotiations which occurred betWeen March 1, 1972,
and March 5, 1972.
8.
Paragraph 4 of Exhibit No. 1 contains an agreement by Welch
to operate its lagoon system at maximum efficiency, and to operate the
lagoons in a manner calculated to prevent violations of The Ckan Streams
Law.
9.
Paragraph 8 of Exhibit No. 1 contains a force majeure clause
which would relieve Welch of its obligations contained in Paragraph 4 of
the agreement if the violation in question was caused by floods, acts of
God, or any other cause not within the control of Welch and which Welch,
by exercising reasonable diligence would be unable to prevent.
10.
In § 101.4 of the regulations of the department, which were
adopted September 2, 1971, the Environmental Quality Board enacted a
regulation requiring a two-foot freeboard for impoundments similar to the
Welch lagoon system. No agent of Welch had found out about the existence
of § 101.4 until they were told on March 3, 1972, that Welch was in
violation. There was no showing, or even suggestion, that § 10 1.4 was not
adopted and published in conformity with the provisions of the
Commonwealth Documents Law Act of July 31, 1968, P. L. 769, No. 240,
as amended, 45 P. S. § 1101 et seq. (197 4-197 5 supp. ).
11.
On February 28, and 29, and on March 1, 2, and 3, the
freeboard in Welch's three lagoons was less than the required two feet.
12.
The water level in the lagoons was high at the beginning
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of March because. after unusual weather conditions had caused a diversion
ditch to fill with ice so that subsequent rain and melt water flowed across
the ditch and into the lagoon system. said diversion ditch was not cleared
of ice immediately.
13.
Representatives of the department noticed that the lagoons
were full to the brim (waves were washing over the top of the largest of
the lagoons) on March l, 1972. A meeting was held on March 3, 1972.
to determine ways to reduce the water level quickly. At that meeting
the department agreed that Welch would be allowed to decant the lagoons.
discharging directly into Sixteen \file Creek. in violation of Welch's permit
conditions and the regulations of the department, provided (1) the discharge
was according to a rate and schedule set by the department to minimize
impact on the creek. and (2) a payment of money, to be agreed upon.
was made into The Clean Streams Fund. Apparent agreement was reached
with respect to the latter during a telephone conference call on March 4,
197'2. Said apparent agreement was abrogated on the advice of the principal
counsel for Welch. John W. Beo.tty. who was on vacation on \1arch 4. 1974.
Jnd gave his opinion when he returned from vac:Jtion, that the :Jgreement
of February 29. 1972. (or ~hrch 9. I 972) covered both the freeboard and
disch:uge violations. and advised his client not to sign it.
On Ylarch 3. 1972. the dep:.lftment orally ordered Welch to
14.
begin discharging from the lagoons into Sixteen :\'file Creek so that the
freeboard could be lowered since the department reasonably believed that
an immediate and serious hazard existed and so that a possible disaster
(both with respect to human safety and with respect to ecological damage
to the creek) could be averted.
15.
At the time Welch was initially ordered to begin decanting
the lagoons to alleviate the possibility of a disaster, no agreement had been
reached concerning what :Jmount of money should be paid by Welch to
the Commonwealth.
I 6.
The decanting of the lagoons. in violation of the \Vdch
permit, was only one of various alternatives which then existed for lowering
the water level in lagoons.
The water level in the lagoons could have been lowered
17.
without violating Welch's permit by reducing the flows of industrial waste
in to the lagoons. repairing the diversion ditch, and decanting at a faster
than usual rate to the municipal sewage treatment plant of the Borough
of North East.
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18.
The decanting of the lagoons, which occurred on four days
between March 3, 1972, and March 8, 1972, had no adverse effect on the
environment, due to the scheduling of the discharges and consequent control
over the rate of discharge by the department, although the B. 0. D. and
C. 0. D. content of the liquid being discharged was considerably in excess
of Welch's permit requirements, and 4,000.000 gallons were discharged.
19.
Welch would have suffered an economic loss had they not
been permitted to decant contrary to their permit terms.
DISCUSSION

The principal issue in this case is the amount of civil penalties
to be enforced. Welch admits the violations of the regulations complained
of, but argues several poi.I)ts in mitigation of damages therefore.
First and foremost, Welch argues that an agreement. dated
March 9, 1972. but executed by Welch and agreed to orally in late February
1972, contained a force majeure clause that legally exonerat~?d Welch from
;.my liability for these violations.
Secondly, as to the discharge violation. Welch J.rgues that it was
ordered by the department to discharge, J.nd that it c:mnot. therefore. be
held liable for so doing. The departmL:nt Jdmits the order to discharge.
but argues that this was pursuant to Jn agreement with Welch. rc:.1ched
orally on March 4,' 1972, that Welch would pay S20,000 into The Clean
Streams Fund in exchange for the privilege of discharging.
Both Welch and the department :.1rgued strenuously, at the
hearing, regarding the relationship of the agreement of March 9, 1972. and
the abortive agreement of March 4, 1972, to this case.
Relative to the March 4. 1974, agreement, the department seemed
to be arguing that since Welch had agreed to pay S20.000, that was what
they sought as civil penalties.
Assuming the unsigned agreement WJS
enforceable, this board cannot enforce it. We have no power under~ 1921-A
of the Administrative Code of 1929, Act of April 9, 1919, P. L. l 77, as
amended 71 P.S. §51 0.21. or any other legislation, to enforce agreements
or orders of the department. While recognizing the department's emotional
attachment to the $20,000 figure, therefore, we will ignore it in deciding
upon the amount of civil penalties.
At the -same time, we do not think that the department's order
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to decant the lagoons on March 3-7, 1972, necessarily entirely exonerates
Welch from liability for the discharge. First the discharge did occur because
the lagoons became so full that decanting was necessary in order ro :.1bate
an apparent public safety hazard. Second. the decision to decant was not
the only possible course of action. The plant could have been shut down
for several days and the lagoon contents decanted to the North East Borough
Sewage Treatment Plant. Presumably this would have been more costly.
Whether it would have been more costly or not. the decision to decant
directly to the waters of the Commonwealth. in violation of The Clean
Streams Law. supra. is made by that law. a sanctioned decision. If the
decision to decant was chosen. liability follows. Third. such liability follows.
and should follow. even if the department agrees to allow that discharge
to occur, based on what it perceives as an overriding and supervening hazard
to public safety. Certainly we must take the department's action ordering
Welch to decant into account in judging the willfulness of Welch's action.
But we must also take in to account the facts ( 1) that the direct discharge
of lagoon material into the stream was only one of at least two alternatives.
( 2) that the selection was Welch's not the Jcpartment 's. ~111d ( 3) that tilt:
department's oruer was issueu. albeit conditionally. to confirm Welch's
Jecision.~

There was some disagreement as to when the agreement that is
, Jated \larch 9, 1974. became effective. The attorney for Welch. John \V.
Beatty. Esquire, signed a copy that had been forwarded to him by
Richard S. Ehmann, Esquire, then counsel for the department, 5 on
February 29, 1972, and mailed it back to Ehmann. and Ehmann and
,\1arvin A. Fein, Esquire, then signed it for the department, the last to
sign it 6 dating it March 9. 1972. We would have some doubt that this
agreement became effective before it was fully executed by both parties,
even though it is dear that both parties agreed to its substantive content
as of f-'ebruary 29. 1972. 7 Even had it been effective on February ..,q
~.

\lie reiter:lte that we have no power

to

enforce the oral condition.

5.
\1r. Ehmann withdrew. after the complaint in this \:aSe was filed, when it became apparent
that he would be a \vitness at the hearing. and Robert J. Shostak. Esquire was assigned as counsel.
6.

.-\pparently Ehmann, judging from the handwriting.

7.
There was an apparent ~tipulation that it was effective set forth in the transcript. Since
this would be stipulations or" a legal point, not of fact, we arc unsure of the stipulations's le?:tl
df.:~t. Since. as we elaborate below. we do not think the :t?rcement would affect this proccedin!!,
it becomes unimportant whether the effective date was February 29, 1972, or \larch 9,
1972-although we are inclined to believe that the effective date w:ts March 9, 1972.
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1972, however, it does not appear that the agreement would bar this action.
The two relevant paragraphs of that agreement are nos. 8 and 9, which
provide as follows:
"8. That in the event that Welch fails to have
complied with the various obligations it assumes herein
within the times specified in each paragraph, the
Commonwealth shall be free to pursue any remedy
available to it at law or equity; provided however, that
in the event that Welch's failure to meet these obligations
is caused solely by floods, revolutions, wars, acts of
enemies, strikes, fires, acts of God or any other cause
not within the control of Welch, its agents, servants and
employees, and which Welch, by exercising reasonable
diligence, is unable to prevent, then Welch shall be
relieved of its obligations to comply with that paragraph;
provided further, that Welch shall only be entitled to the
benefit of this provision if it submits a written report
to the aforesaid Bureau's office in Meadville within
five (5) days of the occurrence of each such event:
"9. That in full satisfaction for any claim or claims
which the Commonwealth may have against Welch arising
from violations of the Clean Streams Law pertaining to
its North East, Pennsylvania plant operation, Welch agrees
to pay the sum of One Thousand ($ 1,000.00) Dollars
to the Commonwealth, which money shall be payable
within fifteen ( 15) days from the date hereof and the
Commonwealth agrees not to institute any action for civil
or criminal penalties under the Clean Stream Law against
Welch arising from pollution which has emanated from
the lagoon and treatment facilities of Welch prior to
June 1st, 19 72, as long as these discharges are of the
type which occur in compliance with Welch's Industrial
Waste Permit:"
Paragraph 9 is perplexing. Read literally it says the department,
in consideration of $1 ,000 paid into The Clean Streams Fund, will not
seek criminal or civil penalties, provided Welch does nothing for which such
penalties might be sought. The June 1, 1972, date further confuses the
interpretations. The paragraph gives what appears to be a very broad
immunity for anything done by Welch prior to June 1, 1972, and then
in the last clause completely eliminates that immunity. What the language
was intended to cover, if anything, beyond the incident of November 1971,
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we can only speculate. It does not .appear to cover the discharge violation
in this case, since that discharge was not "in compliance with Welch's
Industrial Waste Permit". The freeboard violation is not covered by the
paragraph at all, even without the last clause. We might note that we
believe that we should ordinarily be hesitant to read exoneration clauses
overly broadly to allow future uncontrolled violations of environmental
protection laws. Perhaps the department has the power to grant broad
immunity from future violations, but we should not assume it has done
so unless such an intent is clear.
Paragraph 8 sets forth a broad form act of God exoneration for
violations of the agreement. The violations charged in this complaint would
be a violation of paragraph 4 of the agreement of March 9, I 972, if that
agreement were in force. 8 While, again, we do not conclude that it was,
we do not think the violations charged in this action were proximately
caused by an act of God.
The events that Welch argues constituted an act of God are that
the weather pattern at about the last few days of February through the
first few days of March I 972, was a very unusual combination of a
snowstorm, followed by alternating thawing and freezing temperature shifts
and a great deal of precipitation. As a result of this weather pattern. the
ditch that ran along the uphill side of the lagoon area and ordinarily
prevented surface water from tlowing into the lagoons filled with ice, and
a great deal of water flowed across the now-inoperative ditch and into the
lagoon system. Enough water flowed into the system that waves were
overtopping the wall of the largest lagoon.
At that point, Welch had only one option to avoid a direct
discharge of the untreated contents of the lagoons: slow down the inflow
of liquid to the lagoons to a level equal to or less than the volume that
could be adequately treated. This would require (a) making the ditch
operative again, and (b) curtailing plant operations to reduce the volume
of process wastewater discharged into the lagoons. There was no testimony
that anything was done about the ditch-only testimony that "it had never
8.

Paragraph 4 provides as follows:
"That Welch shall continue to operate its industria.! waste treatment
facility at its maximum eftieiency and shall continue all general operations
or maintenance procedures calculated to prevent the discharge of industrial
wastes in violation of the Clean Streams Law:"
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happened before." There was testimony that, by shutting down two
production lines out of seven. the two-foot freeboard requirement could
have been restored in about three weeks. 9 There was no testimony as
to how long it would have taken if all seven lines had been shut down. 1 n
At any rate. there was a meeting on Friday, ~arch 3. 197:. at
which the department indicated how seriously it took the freeboard
requirement, 1 1 and indicated also that it would do whatever was necessary
to get the water level in the lagoons reduced, quickly. Welch did not want
to close down its plant and, after considerable discussion. the department
agreed to allow Welch to discharge into Sixteen Mile Creek pursuant to
a schedule designed by the department to minimize harm to the creek.
The discharges were monitored and, although "before and after" biological
comparison studies were not made, the department's expert testified that
no harm was done to Sixteen Mile Creek.
Since there were alternatives open to Welch other than the
discharge into the stream. it is hard to see how the discharge was due to
an act of God. On the contrary. it was due to a deliberate choice on
the part of Welch.
In addition. it is not clear why the ditch that was filkd with
ice. so that surface water tlowed across it into the lagoons. was not manu:1lly
cleared :1s soon as the problem was perceived. Cleaning ice out of a ditch
in a freezing rain is not the most pleasant task in the world. But suppose
the water had been tlowing into the home of one of the Welch executives
who testified to the uniqueness of the situation. It is difficult to imagine
that that person would not have been out there with a pick-ax and shovel
at least trying to make the diversion ditch operative again. 1 2 The fact
that the ditch remained inoperative for so long was not because of the
weather. It was because of the low priority that was given the task of
cleaning it. Ultimately, the reason Welch did not do anything is that they
9.
This would have involved the municipal sewage treatment plant for the Borough ot
North East taking somewhat larger than usual quantities of wastewater trom the lagoons for th:ll period.
10.
We do not know the relative sizes or. more to the point. relative amounts of wastewater
generated from the various lines.
ll. This was shortly after the Buffalo Creek disaster in West Virginia, when a mining company's
spoil-dam gave way, causing the deaths of many people in the path of the released tlood w:~ters.
12.

Or, if health or other reasons precluded that, hiring someone to do it quickly.
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did not perceive the problem-their testimony at the hearing indicated that
no one at Welch even knew there was a freeboard requirement. 1 3 Again.
this is not an act of God. Perceiving the problem. and doing something
about it. are Wdch's responsibility.
The agreement of March 3, I 972., allowing Welch to reduce the
lagoon water level by discharging into Sixteen Mile Creek also contemplated
that some money payment would be made, by Welch. into The Clean Water
Fund in return for being allowed to discharge. A telephone conference
call was held on Saturday, March 4. 1972., at which representatives of Welch
and the department agreed to 5.20.000. as that payment. The representatives
of Welch involved in the two meetings did not include John W. Beatty,
Esquire, principal counsel for Welch, who had negotiated and signed the
March 9, 1972. agreement, because he was on vacation. When he returned
and was presented with the agreement of March 3 and 4. 1972, reduced
to written form, he advised his client not to sign it on the ground that
the agreement of March 9. 1972.. allowed Welch to do what was done,
with no additional liability beyond the payment provided in that agreement.
We have concluded that he was incorrect. :J.nd that the ~1arch 9. 1972..
agreement did not cover either the freeboard violation or the discharge
violations.
Were it not for this :J.ction. we would have thought the agreement
of March 3 and 4, 1972. was in existence and valid. ft provided that
Welch might cure its freeboard violation by discharging into Sixteen Mile
Creek according to a schedule set forth by the department, provided Welch
paid S I 0,000 into The Clean W:J.ter Fund.
Since performance of all
provisions except the payment of S'J.O·,ooo was contemplated prior to the
time the agreement was to be reduced to writing, the reduction to writing
must be regarded as a mere formality, and not essential to the validity
of the agreement. Performance of all provisions of the agreement occurred.
as contemplated, except for the payment of the S'J.O.OOO. One is led to

13.
See Finding of Fact No. !0. supra. It is Welch's responsibility to keep track of what
the regulations are. Welch's assertion that it does not do so can onlv be taken as a willful disregard
of its -legal duties under The Clean Streams Law, supra. Far fro~ decreasing our assessment of
degree of willfulness as was urged by Welch, such deliberate failure to lind out what its duties·
were increases our assessment of degree of willfulness inhering in the freeboard violation.
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the conclusion that there was a valid contract. and that performance of
the one remaining provision of that contract could have been enforced.
On the other hand. as noted above. it cannot be enforced before
(, this board. We do not have the power to enforce contracts entered into
)by the department. This particular contract amounted to a pre-litigation
( settlement of a civil penalties action. The sub sequent bringing of a ci vii
penalties action before this board amounts to an assertion by the department
that the contract was invalid and/or did not exist. Welch also asserted
the invalidity and/or non-existence of that contract. Since both parties
asserted that the contract did not exist we would be hard put to find
it did. See SA Corbin on Contracts. § 1236 ( 1966). An oral recission
would appear to be valid despite the appearance. in this case. of what
amounts to a gift discharge, see SA Corbin on Contracts. § 12 40 (1966),
since there is, here, at least a formal substitution of statutory civil penalty
obligation for the contractual obligation of Welch. We conclude that we
should treat this "agreement" as we would treat any nearly successful
settlement negotiations-we should ignore it, and decide. completely
independently, what civil penalties should he assessed.
A problem. however, is that it is very difficult' to weigh the
willfulness of Welch's discharge given the ap{Jarenr ex:isknce of the contr:1ct
at the time the discharge took place. While the discharge. as noted already.
was deliberate, it was consented to by the department. such consent being
communicated orally to Welch on March 3, 1972, and evidenced in writing
by an order issued by the department on March 8, 197"2. Indeed the order
contemplated that not just two feet, as specified in § 101.4 of the
regulations, but three feet of freeboard might be attained by the discharge.
The department's consent 14 may have been conditionaL but it
does not appear that the department's consent was obtained by fraud such
that we may now say that the consent was completely void. insofar as
such a void consent might affect, or more accurately reduce. our assessment
of Welch's degree of willfulness. The substitution of a statutory civil
penalties action for an action on the contract is not, therefore. an entirely
satisfactory substitution. Not only is the department involved in the act
for which civil penalties are sought-it ordered that action. In the context

c:.\[

14.
The department's position in bringing this suit and alleging that the deliberateness of
Welch's discharge amounts to willfulness, reminds one somewhat of the story of the woman who
tried to pay for a purchase with a twenty dollar bill. and when it was rejected as counterfeit
exclaimed. "I've been raped!"
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of the contract, that order appears ~o have ~een perfectly reasonable-it
was an order that contemplated a deliberate violation of law, resulting
hopefully in minimal damage to the stream and its regimen. in order to
avert what was believed to be a substantial risk of a disaster. Even the
agreement of S20,000 as a substitute for civil penalties appears reasonable.
considering that the hopefully minimal damage to the stream was then
unknown, and considering the nature of the risk if the lagoon wall broke
before the water level was lowered.
Now, however. we must assess civil penalties on hindsight. Welch's
act was deliberate and. while the consent of the department was given.
and may have been reasonably given under the circumstances. such pollution
of the waters of the Commonwealth, even with the consent of the
enforcement agency, should not be completely free and unsanctioned. The
discharge. after all, was primarily to allow Welch to avoid a slowdown or
shutdown of its plant operations. even at some risk of harm to the waters
of the Commonwealth or its uses. Furthermore, the discharge would not
have occurred at all but for Welch's violation of the freeboard requirement.
On the other hand. we cannot overlook the fact that there was actu:.~lly
no damage to the waters of the Commonwealth (according to the
department's testimony).' 5
Given the nature and vobtme of the t.lischarge. the fact that it
actually caused no damage even though the potential for damage was
substantial, and given the fact that we must relate the degree of willfulness
in making the discharge to a rather high degree of fault we have found
in permitting the lagoons to become over full, we find that small, but more
than nominal civil penalties should be awarded. The maximum for five
days of discharge would be S I 1,500, twenty percent of that would be
$2,340. We will award two thousand five hundred dollars ( S2.500).
For the insufficient freeboard violations. we find that there were
no adverse effects directly from that, and that in this case there were no
adverse effects indirectly either, since we cannot find that the discharge
caused harm to the stream. The risk of harm from the freeboard violations
was substantial, however.
Four million gallons of high B. 0. D. food
I 5.
We might have thought that four million gallons of high B. 0. D. discharge did at least
some damage to the stream. but we can hardly challenge the department's expert on that.
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processing wastes were acttially discharged.
If that amount had been
discharged all at once, through a lagoon break, the damage to the stream
as well as to human life and property could have been substantial.
Furthermore, if the lagoon wall broke, up to ten million gallons might have
been discharged.
Furthermore. this violation did involve a substantial
"degree of willfulness", in that Welch did not bother to find out what
the regulations were, and did not bother to take steps that could have
prevented the violation, or made it significant.
The maximum civil penalty, here, would be S 1 :2,000. We hold
that one half of that amount, or six thousand dollars ! S6.000) would be
a proper amount to assess as civil penalties.
CONCLUSIONS OF LAW

l.
The board has jurisdiction over the subject matter of this
case and over the parties before it.
'1
Welch violated §§301 and 307 of The Clean Streams Law,
Act of June 22, 1937, P. L. 1987, as amended. 35 P. S. ~ ~691.301 :md
691.307, by discharging industrial waste water in violation of its p..:rmit
conditions on four (4) days between l\1arch 3 and \larch ;-), !97:2.
3.
Welch violated § 101.4 of the regulations of the department
by maintaining less than two (2) feet of freeboard in its bgoons at
North East, Pennsylvania, on February 28 and 29, and \1arch 1, 2, and
3, 1972.
4. The agreement of March 9, 1972, between Welch and the
department relating to a November 1971 incident did not exonerate Welch
from liability for the above violations.
5.
Considering all of the factors set forth in ~605 of The Clean
Streams Law, supra. 35 P. S. §691.605, legal and proper assessment of
civil penalties for violation of § §301 and 307 of The Clean Streams L.1w.
supra. is two thousand five hundred dollars ( S2,500.00).
6.
Considering all of the factors set forth in § 60 5 of The Clean
Streams Law, supra. 35 P. S. §691.605, legal and proper assessment of
civil penalties for violation of §I 01.4 of the regulations is six thousand
dollars, ($6,000.00).
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ORDER

AND NOW. this 30th day of December, 1974, Welch Foods. Inc.,
is hereby assessed civil penalties at eight thousand five hundred Jollars
(58.500.00) for violations of The Clean Streams Law, supra. and rh~
regulations of the Department of Environmental Resources.
Tllis amount is due and payable into The Clean Streams Fund
immediately. The Prothonotary of Erie County is hereby ordered to enter
these penalties as liens against any private property of the aforesaid
defendants. Wdch Foods Inc .. with interest J.t the rate of 6r-:.- per :1nnum
from the date hereof. ~o costs may be assessed upon the Commonwealth
for entry of the lien on the docket.

Ronald Brown
RONALD BROWN d/b/a RON BROWN LANDFILL:

Docket No. 73-370-C

ADJUDIC.-\TION

By JOSEPH L. COHEN, Member, December 30, 1974

This matter is before the board on the appeal of Ronald Brown
d/b/a Ron Brown Landfill (Brown) from an order of the Pennsylvania
Department of Environmental Resources, issued October 9, 1973. by which
the department ordered appellant immediately to cease operation of his
landfill and to terminate such operation in a manner consistent with the
provisions of paragraph one of the operative portion of the order. The
department also ordered Brown to abate the pollution resulting from
leachate discharges caused by the action to be taken and intended to be
taken in compliance with the departmental order.
On October 23, 1973, Brown filed an appeal with this board from
the said order of the Department of Environmental Resources. Thereafter.
appellant filed a pre-hearing memorandum with the board pursuant to an
order to do so.
The Department of Environmental Resources filed
preliminary objections to the appeal of Brown and to his pre-hearing
memorandum. Thereafter, this board issued a rule to show cause why the
preliminary objections in the nature of a demurrer should not be sustained
and the appeal dismissed. In an effort to narrow the legal issues in this
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matter, the board held a prehearing conference at which the parties agreed
to submit legal briefs in support of their respective position. This the parties
have not done.
This matter is being decided without an evidentiary hearing on
the basis of the preliminary objections raised by the Commonwealth. The
preliminary objections are being treated as a motion to dismiss.
FINDINGS OF FACf

1. Appellant Ronald Brown is an individual doing business as
Ron Brown Landfill in Wyalusing Township, Bradford County, Pennsylvania.
"'
Appellee is the Pennsylvania Department of Environmental
Resources,. (hereinafter department).
3.
Appellant operates a landfill m Wyalusing Township,
Bradford County, Pennsylvania, without a permit from the department. as
is required by the Pennsylvania Solid Waste Management Act. Act of
July 31, 1968, P.L. 788, No. 241, as amended, 35 P.S. §600 l l!t seq.
4. . On October 9, 1973, the department issued the :.1ppel!ant
an order to ce:.1se immediately the operation of his landfill :.1nd to terminate
the operation in conformity with the provisions of paragraph one of the
operative portion of the order which reads as follows:
"Brown shall immediately cease all operation of said
landfill and shall terminate the operation in accordance
with Title 25, Chapter 75, Rules and Regulations of the
Department. This termination procedure shall include
but not be limited to:
(a) A final layer of clean cover soil, compacted to
a minimum uniform depth of two (2') feet shall be placed
over the entire surface of the area affected by the
deposition of solid waste.
(b) Grade all slopes on the landfill to not less than
one ( 1%) percent, nor greater than fifteen ( 15%.) percent:
and graded so as to minimize the ponding of surface
waters on the landfill area.
(c) Implement a
plan
for
surface
water
management to minimize drainage onto the landftll area
and percolation of surface water through the landfill.
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(d) Revegetate the surface and slopes of the landfill
area according to the requirements of Title 25,
Chapter 75."
5. The department also ordered appellant to abate the pollution
resulting from leachate discharges caused by the operation of the landfill
and to provide the department with preliminary plans of action to be taken
and intended to be taken to comply with the departmental order.
6.
On October 23, 1973, appellant filed a timely appeal with
this board from the said order of the department. Thereafter. pursuant
to an order to do so, appellant filed a pre-hearing rnemomndum with this
board.
7._ The department filed preliminary objections to the appeal
and pre-hearing memorandum of appellant. Said objections were in the
nature of a demurrer. The board issued a rule to show cause upon the
appellants why the preliminary objections should not be sustained and the
appeal dismissed.
8.
In his notice of appeal :1ppellant set forth the following
reasons for setting aside the department order:
"I. Appellant has hired a professional engineer to
perform engineering services for the design of a sanitary
landt111 for solid waste disposal and to help the appellant
in the preparation of a permit for a solid waste disposal
landfill. Attached hereto and marked Exhibit 8 is a
con tract with Wyoming Sand and Stone Company
concerning the preparation of the design for a sanitary
landfill.
"2. The appellant has complied with the Solid
Waste Act.
"3. The appellant collects solid waste in a
three-county area, which includes seven (7) townships and
two (2) boroughs. The appellant collects all solid waste
from the Wyalusing Area School District once a Jay.
"4. The appellant collects solid waste from 50
commercial establishments twice a week.
"5. The appellant collects solid waste from 900
individual homes once a week.
"6. The appellant collects solid waste from 250
additional summer homes once a week during the months
of June through September.
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"7. There are no acceptable municipal landfills
within the area which the appellant serves.
"8. The action of the Board in ordering the
appellant to cease all operation of said landfill is not in
the best interests of the citizens of the area involved and
will be Jetrimental to the public health and welfare."

9.
In his pre-hearing memorandum, appellant reiterates the
reasons set forth in his notice of appeal and further contends that the
Pennsylvania Solid Waste Yianagement Act. supra. and The Clean Streams
Law. Act of June :::. 1937. P. L 1987. as amended. 35 P.S. §691.1 t'f 'ieq ..
are unconstitutional.
DISCUSSION

Appellant Brown operates a solid waste disposal facility located
m Wyalusing Township. Bradford County, Pennsylvania. Said landfill is
being operated contrary to the provisions of the Pennsylvania Solid Waste
\bnagement Act. Act of July 31. 1968. P. L. 788, No. 241. as amended
35 P.S. ~()001 cr seq .. in that it is being operated without a permit as
is required by the act. The appellant has sd forth no reason in his appeal
or in any document filed with the board subsequent to the appeal which
in any manner cast doubt upon the legal validity of the order of the
department. Even assuming, as the department has done in its demurrer.
that all the averments of fact in appellant's notice of appeal and pre-hearing
memoranda are true, appellant has set forth no reasons why he should be
entitled to operate a landfill without a permit from the department. The
law is clear on this matter. Section 7 of the act makes it unlawful to
conduct a landfill without a permit.
Furthermore, appellant has alleged that the Pennsylvania Solid
Waste Management Act, supra. :md The Clean Streams Law. Act of June 22.
1937. P.L. 1987. as amended. 35 P.S. §691.1 er seq .. arc uncons1:tutional
in that they prevent him from using his property as a landfill. With r~spt>:t
to the consitutionality of The Clean Streams Law, supra. Comlnomvc·altfz
v. Harmar Coal Compan_v, 452 Pa. 77, 306 A.2d 308 (1973), is dispositive
of this issue. As the court in Hamwr said at 306 A.2d 316:
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"We disagree with the Commonwealth Court's
analysis. There is no question as to the constitutionality
of either the I 965 or I 970 forms of the Clean Streams
Law as applied to these cases. A state in the exercise
of its police power may, within constitutional limitations.
not only suppress what is offensive, disorderly or
unsanitary, but enact regulations to promote the public
health, morals or safety and the general well-being of the
community. Bacon v. Walker, 204 U.S. 311, 27 S.Ct.
289, 51 LEd. 499 (1907). This power has been used
to prevent industrial practices in the use of private
property which were injurious to the public.
The
Slaughter House Cases, 83 U.S. 36, 16 WaiL 36. 21 LEd.

394 (1873)."
We are of the opinion further, that the Pennsylvania Solid Waste
Management Act. supra, is a legitimate exercise of the police power of the
Common wealth and that it therefore does not offend either the 14th
Amendment of the Federal Constitution or Article I. Section 10. of the
Pennsylvania constitution. Both acts, being reasonable exercises of the
police power, cannot be construed as taking of property for which
compensation must be made. The applicable principles in this rcg:.lfd arc
stated in 16 Am. Jur.2d, Constitutional L1w. ~ 30 I. pages 5(J0-59! Js
follows:
"The fact that police laws and regulations prevent
the enjoyment of certain individual rights in property
without providing compensation therefor does not
necessarily render them unconstitutionaj as violating the
due process clause or as appropriating private property
for public use without compensation. Such laws, when
reasonable and adapted to the scope and objects covered
by the police power, are not considered as appropriating
private property for public use, but simply as regulating
its use and enjoyment by the owner. If be suffers injury,
it is either damnum absque injuria. or. nn tt:hc theory of
the law, he is compensated for it by sh;1ring in the general
benefits which the regulations are intended and calculated
to secure.
"Under the foregoing
a general rule, regulations
the proper exercise of its
the use of property are

principles. i£ ns settled that as
which the st::llte :1uthorizes in
police power with respect to
entirely indepem:ient of any
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question of compensation for such use. Hence, acts done
in the proper exercise of the police power, which merely
impair the use of property, do not constitute a taking
within the meaning of the constitutional requirement as
to the making of compensation for the taking of property
for public use, and accordingly do not entitle the owner
of such property to compensation from the state or its
agents or give him any right of action for the injuries
sustained. The power which the states have of prohibiting
such use by individuals of their property as will be
prejudicial to the health, morals, or safety of the public
is not burdened with the condition that the state must
compensate such individual owners for pecuniary losses
they may sustain by reason of their not being permitted.
by a noxious use of their property, to inflict injury upon
the community ... "(Footnotes omitted.)
CONCLUSIONS OF LAW

1.
Ronald Brown d/b/a Ron Brown Landfill illegally operates
a landfill in Wyalusing Township, Bradford County. Pennsylvania. in
violation of the Pennsylvania Solid Waste Management Act. Act of July 31.
1968. P.L. 788, No. 241. as amended 35 P.S. ~6001 cr seq.
,
Both the Pennsylvania Solid Waste \1anagement Act. supra.
and The Clean Streams Law, Act of June 22, 1937. P.L. 1987, as amended.
35 P.S. § 691. i er seq., are valid exercises of the police power of the
Commonwealth of Pennsylvania and do not violate the due process clauses
of the Federal or State Constitutions.
3. Appellant has set forth no basis upon which the order of
the department should be set aside.
ORDER

AND NOW, this 30th day of December, 1974. the order of the
Department of Environmental Resources issued to Ronald Brown d/b/a Ron
Brown Landfill and issued on October 9, 1973, is hereby affirmed and
the appeal of said Ronald Brown is hereby dismissed.
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74-066-C

ADJUDICATION
By JOSEPH L. COHEN, Member. December 30, 1974

' This matter is before the board on appeal by Hanover Township,
Washington County, Pennsylvania. The appeal is from the action of the
Pennsylvania Department of Environmental Resources in refusing to accept
for review appellant's application for a permit to construct a sewer system
to serve a portion of Hanover Township. For the reasons set forth below
the appeal is dismissed and the action of the department is sustaineu.
FINDINGS OF FACT

I.
Appellant IS Hanover Township, Washington County.
Pennsylvania (hereinafter Hanover).
1
Appellee is the Pennsylvania Department of Environmental
Resources (hereinafter department).
3.
The department administers a program by which it certifies
to the feueral government such sewerage construction projects within the
Commonwealth which are eligible for federal grants under the provisions
of Title II of the Federal Water Pollution Control Act. 33 U.S.C. ~ 125 I.
er seq. In the administration of the program. the department is requireu
to certify to the federal government those projects which are consistent
with an applicable state plan and to assign a priority to such project in
accordance with the state plan.
4.
The department in administering its responsibilities relative
to the federal grant program has established a procedure by which it receives
applications from municipalities claiming entitlement to federal grants for
the construction of sewage treatment facilities.
Upon receipt of such
applications and supporting data and documents. the department reviews
the submission to determine whether the proposed facility is entitled to
be given a priority and whether the facility is in conformity with the
departmental plan in force at the time of the submission.
5.
Under the rules and regulations of the Environmental Quality
Board of the Commonwealth (25 Pa. Code, §I 03.1 er seq.) it is required
that prior to or concurrent with an application for a federal construction
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grant there must be submitted to the department an acceptable application
for a state permit which contains necessary and sufficient documentation
to support the application for the permit. ~5 Pa. Code § l03.3(b).
6.
Under the provisions of 25 Pa. Code § 103.4(a) it is provided
as follows:
"The Department shall annually prepare a priority
list of projects from applications on hand as of March 1.
This list shall remain intact until the allocation of fiscal
year funds for which the list was prepared have been
obligated. except that projects becoming ineligible shall
be removed from the list."
7. Ordinarily, any application for a federal grant received by
the department with regard to any fiscal year must, under Environmental
Quality Board regulations, be received by the department on or before
March l of the previous fiscal year.
8. On December 17, 1973, the department sent a notice to
consulting engineers, including Chester Engineers. appellant's engmeers.
which read in relevant part as follows:
"Because of problems that we have encountered
with several sewerage applications submitted in 1973. i
think it is important that you be made aware of several
requirements that will be strictly enforced this year. As
you know, the Sewerage Manual requires the submission
of properly completed and attested application forms,
modules, and construction plans and specifications. A
check in the amount of $15,000, a project evaluation
form, a soil erosion and sedimentation control plan
prepared in strict accordance with the Erosion and
Sedimentation Control lvlanual, and all requirements of
Act 537 of appropriate municipal letters and resolutions
are also required.
Application must also be made
concurrently for stream encroachments including stream
crossings, outfalls and headwalls, which can be done on
our new application forms. You must also concurrently
flle applications for stream relocations with our Division
of Dams and Encroachments in Harrisburg. A copy of
the stream relocation application must be filed with your
sewerage application for our records. I further call your
attention to Sections 12 and 13 of the Sewerage Manual
which list the requirements for submission of plans and
specifications. 'Failure to follow the requirements will
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result in non-acceptance of your sewerage application and
loss of grant eligibility for your clients. This policy will
be followed statewide and should not be considered as
applicable only to the Pittsburgh Office'."
9.
On March I. 1974, appellant submitted to the department
an application for a federal constmction grant together with a permit
application for a sewage collection system designed to serve a portion of
Hanover Township known as "Paris Village". The permit application for
the sewage collection system did not contain complete detailed plans and
specifications concerning the project nor did it contain copies of an erosion
control plan to cover earth moving activities. While the application
contemplated that the proposed system would connect to the sewage
treatment facilities of the city of Weirton, West Virginia, no copies of
agreements between Hanover and Weirton, West Virginia were appended
to the application. Furthermore, at the time of the submission of the
application it did not appear that that portion of the system of Weirton.
West Virginia. which would pick up the tlow from the Hanover collection
system had yet been designeu.
10.
On March 7, 1974, the department udvised Hanover that it
could not accept its application for a permit to constmct sewers for the
Paris area of the township for the following reasons:
"The subject application regarding a sanitazy sewer
system to serve the Paris Area of the Township was
received in this office on March I, 1974 for consideration
for a State permit in conjunction with the P.L. 92-500
construction grant program. However, upon examination
of the material received by the Department, we find the
material submitted to be unacceptable for review.
Specifically, complete, detailed plans and specifications
concerning this project have not been submitted, as well
as copies of an Erosion Control plan to cover any
earthmoving activities, agreements to discharge to the
system of another permittee, and information on the
treatment plant, as requested on page 6-4."
On December 6, I 973, Chester Engineers informed its client,
11.
Hanover, that in order to file an application for the proposed sewer
collection system for Paris Village, it would be necessazy to have
authorization to proceed to prepare plans and specifications for the project
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no later than December 15, 1973. Hanover, by letter dated December 18,
1973, authorized Chester Engineers to prepare plans and specifications for
the Paris Village project. Chester Engineers received the authorization from
Hanover on or about the same time that it received the letter from the
department, dated December 17, 1973.
Chester Engineers did not commence any work in the
12.
preparation of the Hanover application prior to its receipt of the letter
from the department under date of December 17, 1973. Despite being
put on notice that failure to comply with the requirements of 25 Pa. Code
§I 03.2(b) by March 1, 1974, would result in non-acceptance of the proper
application and the loss of federal grant eligibility for its clients, 01ester
Engineers never intended to submit Hanover's application to the department
by March· 1, 1974, in such form as would conform to the requirements
of 25 Pa. Code § l 03.2(b) and the interpretation thereof set forth in the
departmental letter of December 17. 1973.
DISCUSSION

The department administers a program by which it certifies to
the federal government such sewerage construction projects within the
Commonwealth as it finds are eligible for federal grants under the provisions
of Title II of the Federal Water Pollution Control Act, 33 U.S.C. § 1:251,
et seq. In the administration of the program, the department is required
to certify to the federal government those projects which are consistent
with an applicable state plan and to assign a priority to such project in
accordance with the said plan. In administering its responsibilities relative
to the federal grant program, the department has established a procedure
by which it received applications from municipalities claiming entitlement
to federal grants for the construction of sewerage facilities.
The
departmental certification process is carried out in conformity with
regulations of the Environmental Quality Board of the Commonwealth,
which regulations are set forth in 25 Pa. Code §I 03.1 et seq.
Those provisions of the aforementioned regulations applicable to
the matter now before the board are 25 Pa. Code § l03.2(b) and § l03.4(a).
The first of these regulations require that prior to or concurrent with an
application for a federal construction grant there must be submitted to
the department an acceptable application for a state permit which contains
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necessary_ and_ sufficient. docum~ntation to support the applkation for the
permit. Section I 03 .4(a) of these regulations provides that the department
shall prepare annually a priority list of projects from applications on hand
as of March I. Tltis section provides further that projects becoming
ineligible shall be removed from the list.
Clearly, these regulations contemplate that the department will
not accept for review an application for a federal construction grant unless
prior thereto or contemporaneously therewith the applicant submits an
application for a state permit pertaining to the project for which the grant
is sought. \'1oreover. such permit application must be in ccnformi[y with
the provisions of 25 Pa. Code, §I 03.2(b) which provides in relevant part:
"An acceptable application for a Commonwealth
permit which contains necessary and sufficient
documentation to support the application . . . "
The parties to this proceeding have stipulated that Hanover's
application for a permit for the Paris Village project did not contain [he
necessary and sufficient documentation to support the application. (R.4)
Ordinarily. such a stipulation would conclude this matter.
However.
appellant contends that it did not have sufficient time to comply with the
mandate of the regulations as have been interpreted in the departmental
letter of December I 7, I 973, and that it. Hanover Township. should have
a reasonable time after March I, I 974. within which to comply with a
strict reading of the regulation.
We must consider the present appeal in light of our adjudication
in Gilpin Township Sewage Authorit_v v. Commonwealtlz of Pennsylmnia.
Department of EnPironmental Resources. E.H.B. Docket No. 74-079-C
(issued October 22, I 974). In Gilpin, the Department of Environmental
Resources refused to accept for review an application for a federal
construction grant for the reason that the permit application submitted
therewith was not in conformity with 25 Pa. Code § l03.2(b), in that it
did not contain necessary and sufficient documentation to support the
application. We reversed the department in Gilpin and directed that it
consider for review Gilpin's application for a federal construction grant for
the fiscal year 1975. There are, however, substantial differences between
the case now before us and the facts of Gilpin.
The record in Gilpin evidenced a course of conduct on the part
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of Chester Engineers, consulting ~ngmeers to Gilpin Township Sewage
Authority, constituting due diligence on its part to comply with the
requirements of '25 Pa. Code § 103.2(b) as interpreted by the departmental
letters of December 17. 1973. and February 7. 1974. Moreover. the record
showed that substantially prior to December 17, 1973, Chester Engineers
were already engaged in active engineering work on the Gilpin Township
Sewage Authority application. Chester Engineers had already committed
substantial resources to the Gilpin application at the time they received
the departmental letter of December l 7, 1973. Although the Gilpin
application was not complete when submitted to the department on
February 28. 1974, Chester Engineers had made every practical effort to
comply with the departmental application regarding the filing of applications
for federal grants.
The equities which persuaded us to· rule in favor of Gilpin
Township Sewage Authority are not present in the matter now before us.
Hanover Township did not engage Chester Engineers to prepare and submit
an application for a federal grant for its Paris Village sewage collection
system until December l 8, 1973. which Chester Engineers had received in
due course. The letter from the department and the ktter of o.uthorization
from Hanover were received by the ~ngineering firm more or less
concurrently. The record shows, however, that Chester Engineers did not
commence work on the Hanover application before it received the
departmental letter of December 17, 1973, in which the department o.dvised
consulting engineers generally that it would no longer accept applications
which did not meet the requirements of '25 Pa. Code § 103.2(b).
Inasmuch as Chester Engineers did not begin work on the Hanover
application prior to the receipt of the departmental letter of December 17,
1973, whatever reliance it placed upon the past conduct of the department
with regard to such application could no longer form a valid basis for its
action in regard to federal construction grant applications.
It is this
foreknowledge of the department's requirements with respect to the
Hanover application that distinguishes this case from Gilpin. Clearly, the
letter of the department was received in respect to the Gilpin application
substantially after engineering work on that application had commenced.
It would have been fundamentally unfair under those circumstances to allow
the department to prevail against Gilpin Township Sewage Authority.
However, that is definitely not the situation before us now. The facts
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of Gilpin are dearly distinguishable from those in the prese_nt case and
- cannot- be relied (lpon- a-s --precedent therefor.
Whether Chester Engineers conveyed to its client, Hanover. the
information contained in the letter of December 17, 1973. from the
Department of Environmental Resources, Hanover is charged with that
knowledge under the usual principles of agency. Corn Exchange .Vationaf
Bank and Trust Co. v. Burkehart. 40 I Pa. 535, 165 A.2d 612 (1960).
Hanover, therefore, knew or should have known that the application that
its engineers intended to submit on March I, 1974, would not conform
to the requirements of the Jepartmental letter of December I 7, 1973.
Moreover, it is not clear in the record whether the department
would have accepted Hanover's application for the purposes of review, even
if the change in practice as set forth in the departmental letter of
December 17, 1973, had never occurred. It is conceded that the application
submitted on March I, 1974, did not contain sufficient documentation for
a proper review. This being the case, Hanover would not have been entitled,
even under the old dispensation, to have its application reviewed.
Whether Hanover ought to be given a reasonable time within
which to submit a complete application is, under the circumstances of this
case, not for this Board to determine. The requirements of the departmental
regulations are clear: the application of Hanover did not conform to these
requirements, regardless of the letter of December 17, 1973.
CONCLUSIONS OF LAW

I. The board has jurisdiction over the parties and the subject
matter of this proceeding.
2. The requirement of the Department of Environmental
Resources that the mandate of 25 Pa. Code § 103.2(b) be strictly adhered
to is a reasonable policy for the department to pursue.
3. The application submitted by Hanover Township.
Washington County, Pennsylvania, to the Department of Environmental
Resources on or before March I, 1974, for a permit for a sewer system
to accommodate the Paris area of the township was not a complete
application as that term is understood in the engineering profession and
did not conform to the requirement of 25 Pa. Code §l03.2(b).
4.
Hanover Township, Washington County, Pennsylvania, having
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constructive knowledge prior to the commencement of work upon its
application that the department would require strict compliance with 25
Pa. Code § l03.2(b) had no right to rely upon a pnor more lenient
administration of the said regulation.
5. The action of the department 111 refusing to accept a
submission of Hanover Townshp, Washington County, Pennsylvania. because
of its incompleteness, was reasonable under the circumstances of this case.
ORDER

AND NOW, this 30th day of December, 1974, the appeal of
Hanover Township, Washington County, Pennsylvania is hereby dismissed
and the ac.tion of the Department of Environmental Resources in refusing
to accept such application for review is hereby affirmed.

