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FORWARD
In this volume are contained all of the final adjudications of the
Environmental Hearing Board issued during the calendar year 1972. In
addition, It contains the Board's Rules of Procedure in effect on the date
tltis volume is going to press (December, 1974). Subsequent volumes will
contain any changes in the rules of procedure.
The Environmental Hearing Board was created by the Act of
December 3, 1970, P. L. 834, which amended the Administrative Code
of 1929, Act of April 7, 1929, P. L. 177, as amended. The Act of
11
11
December 3, 1970, commonly known as Act 275 , was the Act that
created the Department of Environmental Resources. Section 21 of that
Act, § 1921-A of the Administrative Code, provides as follows:
'§ 1921-A
Environmental Hearing Board
(a) The Envirq_nmental Hearing Board shall have the
power and its duties shall be to hold hearings and issue
adjudications under the provisions of the act of June 4,
1945 (P. L. 1388), known as the 11 Administrative Agency
11
Law, or any order, permit license or decision of the
Department of Environmental Resources.
(b) The Environmental Hearing Board shall continue
to exercise any power to hold hearings and issue
adjudications heretofore vested in the several persons,
departments, boards and commissions set forth in section
1901 -A of this act.
(c) Anything in any law to the contrary
notwithstanding, any action of the Department of
Environmental Resources may be taken initially without
regard to the Administrative Agency Law, but no such
action of the department adversely affecting any person
shall be final as to such person until such person has had
the opportunity to appeal such action to the
Environmental.Hearing Board; provided, however, that any
such action shall be final as to any person who has not
perfected his" appeal in the manner hereinafter specified.
,.··'
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(d) An appeal taken to the Environmental Hearing
Board from a decision of the Department of
Environmental Resources shall not act as a supersedeas,
but, upon cause shown and where the circumstances
require it, the department and/or the board shall have the
power to grant a supersedeas.
(e) Hearings of the Environmental Hearing Board
shall be conducted in accordance with rules · and
regulations adopted by the Environmental Quality Board
and such rules and regulations shall include time limits
for the taking of appeals, procedures for the taking of
appeals, locations at which hearings shall be held and such
other rules and regulations as may be determined advisable
bythe Environmental Quality Board.
(f) The board may employ, with the concurrence
of the Secretary of Environmental Resources, hearing
examiners and such other personnel as are necessary in
the exercise of its functions.

(g) The Board shall have the power to subpoena
witnesses, records and papers and upon certification to
it of failure - to obey any such subpoena, the
Commonwealth Court is empowered after hearing to enter,
when proper, an adjudication of contempt and such other
order as the circumstances require.'
In addition, the Board hears civil penalties cases pursuant to the Clean
Stream Law, Act of June 22, 1973, P. L. 1987, as amended and the Air
Pollution Control Act of January 8, 1960, P. L. 2119, as amended.
During the period between January 19, 1971 , when the Act
became effective, and February 15, 1972, when appointments had been
made and Rules of Procedure adopted and the three member Board was
certified by the Governor and began to function, the Department of
Environmental Resources performed the functions of the Board. Since then
the Board has functioned independently.
Although the Board is made, by § 62 of the Administrative Code,
an administrative board within the Department of Environmental Resources,
it is functionally and.legally separate and independent. Its members are
appointed directly by the Governor, with the consent of the Senate. Its
..···
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secretary 1 is appointed by the Board with the approval of the Governor.
The Department is a party before the Board in most cases 2 and has even
appealed decisions of the Board to Commonwealth Court.
The first members of the Board were Michael H. Malin, Esquire
of Philadelphia, Chairman, Paul E. Waters, Esquire of Harrisburg, and
Gerald H.. Goldberg, Esquire of Harrisburg. In December of 1971,
Michael H. Malin resigned to return to private practice. and
Robert Broughton, Esquire, a professor of law at Duquesne University Law
School was appointed Chairman on January 2, 1973. Gerald.H. Goldberg
left, also to return to private practice, in June of 1973, and 1oseph 1.
Cohen, Esquire, an associate professor of health law at the Graduate School
of Public Health, University of Pittsburgh, was appointed, on December 31,
1973, to replace him.
· The range of subject matter of the cases before the Board is probably
best gleaned from a perusal of the index and the cases themselves in this
and subsequent volumes.

1.
The current Secretary of the Board is Antoinette S. Caswell.
Secretary to the Board was Charlotte B. Abbott.

Her predecessor and first

2.
The one exception has been appeals from decisions of municipalities and county health
departments under the Sewage Facilities Act, Act of January 24, 1966, P. L. 1535, as amended.
That exception was recently eliminated for the future by amendments to the Sewage Facilities Act
enacted July 22, 1974, (Act 208) •
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CASES BEFORE THE
ENVIRONMENTAL HEARING BOARD
COMMONWEALTH OF PENNSYLVANIA

County of Bucks
Docket No. 71-094

County of Bucks
Nockamixon Township
Bucks County
Applicant

ADJUDICATION
By MICHAEL H. MALIN, Chairman, March 21, 1972

This is an appeal by Nockamixon Township from the grant to
the County of Bucks of Solid Waste Permit No. 100678 under the
Pennsylvania Solid Waste Management Act of July 31, 1968, P. L.
No. 241, 35 P.S. §6001 et seq. for the operation of Hidden Valley Landfill
in Nockamixon Township. Originally, Appellant also appealed from the
grant of Industrial Waste Permit No. 0971204 under The Clean Streams
Law, but this part of the appeal was withdrawn at the hearing held in
tllis matter.
The Township argues that the permit should not be issued for
operation of the landfill until such time as a leachate collection and
treatment system is installed and operating. It also argues that the collection
system approved iri Permit No. 100678 is inadequate because part of the
· system is a contingency plan, to be constructed only if the original part
of the system fails to collect all of the leachate emanating from the land fill.

2.

County of Bucks
FINDINGS OF FACT

I.
Bucks County is the owner and operator of Hidden Valley
Landfill, located in Nockamixon Township.
2.
In December 1970, the Township initiated an action in
equity in the Court of Common Pleas of Bucks County, Pennsylvania,
December Term, 1970, No. 1252, to enjoin the operation of Hidden Valley
Landfill by the County.
3. At that time the County did not have a p•~rmit for operation
of the landfill, nor had an application for a permit been filed.
4. On Febmary 27, 1971, the Court of Common Pleas of Bucks
County entered judgment against the County based" upon admissions
contained in the pleadings in that action and the Landfill was closed.
5. On May 28, 1971, the County applied for a Solid Waste
Disposal Permit and on June 4, 1971, was granted Permit No. 100678.
That permit has not been revoked and continues in effect.
6. The permit covered operation of solid waste disposal sites
designated as A and B on the plan submitted as part of the application.
Site A contained the site which was then being operated as a landfill, and
site B was a new area to be filled after the completion of operations at
site A.
7. The permit required the County to apply for and obtain
an Industrial Waste Permit for the construction and operation of a treatment
facility by July 2, 1971.
8. The County filed an application for a Water Quality
Management Permit on July 7, 1971, and an amendment thereto dated
August 3, 1971. Permit No. 0971204 was issued on August 17, 1971.
9.
Reports filed by members of the Pennsylvania Department
of Environmental Resources, based upon visits to the site, indicated that
the site was not an appropriate one for a landfill unless a collection and
treatment system was provided.
10.
Application No. I 00678 provided for a collection system
based upon trenches which will surround the landfill area and collect liquids
which flow horizontally.
11.
Stephen F. Curran, Jr., geologist in the Division of Water
Quality, Bureau of Sanitary Engineering, Department of Environmental
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Resources, suspected that vertical fracturing in the rock structure underlying
the landfill area might permit liquid effluent to flow vertically downward,
thus escaping collection in the surface trenches, and then moving with
ground water into the surrounding streams.
12.
Valley Forge Laboratories, Inc., consulting engineering
engaged by the County, conducted additional tests and submitted data to
Mr. Curran which indicated that there was no substantial fracturing of the
rock and vertical flow would not occur.
13.
Although the data indicated that there would be no vertical
flow and Mr. Curran's fears of such flow were based upon visual observation
rather than technical data, the Department required the County to amend
its application by adding provisions for a contingency collection system,
to be constructed and operated in the event the original system did not
capture all of the leachate emanating from the landfill.
14. Construction of the ·contingency system would require
additional land acquisitions and, in addition to the cost of the acquired
land, the expenditure of $20,000 to $100,000 on work and equipment.
15. The existing landfill is producing leachate, a highly
concentrated pollutant, which is flowing into the waters of the
Commonwealth and there are no facilities presently existing which can
collect and treat that effluent.
16. Operation of the landfill at the present site and at any
additional sites will continue to produce leachate, for which no collection
and treatment facilities presently exist.
17.
Application No. 100678 and the data submitted with it
support the Department's conclusion that the collection and treatment
system as designed will, when constructed, be adequate to handle the
effluent generated by the landfill.
18. Provision for additional collection and treatment facilities as
a contingency, rather than as part of the original system, is a reasonable
conclusion by the Department in light of the available data and the high
cost involved in providing for the contingency.
DISCUSSION

We
..··· cannot agree with township's argument that the contingency
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collection system must be made part of the original system. No data
submitted in connection with this matter supports a conclusion of vertical
fracturing within the site that would lead to discharges which will escape
the original collection system. While observations of discharge at or near
stream level give cause for concern, the results of test data submitted to
the Department all indicate that there is no vertical fracturing within the
site. The permit provides for an observation period of approximately two
months after construction of the original system, followed by construction
of an additional collection system within another two months in the event
that a pollutional effluent escapes the original system. Considering the
trouble and expense which would be necessary to guard against a discharge
which might never occur, providing for this as a contingency plan is not
an unreasonable conclusion by the Department.
. A more serious question arises with respect to the grar:tt of the
Pennsylvania Solid Waste Management Permit prior to construction of the
original collection system. The parties agree that a pollutional discharge
is emanating from the landfill and that there are no facilities presently
available to collect and treat this effluent. Construction of the collection
and treatment facilities, if the original schedule were adhered to, would
be not completed and in operation until May I, 1972, or June 1, 1972.
It is likely that the litigation surrounding this project will extend those
dates by many months. Therefore the question is whether it was proper
for the Department to grant a permit with respect to a landfill which
was producing a pollutional discharge for which treatment facilities were
not available at the time the permit issued.
Section 7 of the Pennsylvania Solid Waste Management Act makes
it unlawful to operate a solid waste disposal area without a permit from
the Department.
Section 9 (4) of the Act makes it unlawful to store, collect,
transport, process or dispose of solid wastes contrary to the rules,
regulations, standards or orders of the Department or in such a manner
as to create a public nuisance.
While no language of the Act specifies the criteria to be used
by· the Department ln passing on an application for a permit, it appears
clear from Section· 9 (4) and from other sections of the Act that the
Department··· may not grant a permit for conduct which is in violation of
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the Act or of Department rules and regulations. This is confirmed by
§ 75.41 of the regulations of the Department of Environmental Resources,
which provides that planning, design and operation of any solid waste
disposal facility shall be in accordance with the standards of the Department.
Section 75.42(a) of the regulations provides: 11 All areas of s0lid waste
management systems, including all processing and disposal facilities, shall
be operated in such a manner as to prevent health hazards and environmental
pollution. 11
Since it is agreed· by all parties that the Hidden Valley Landfill
is producing an untreated effluent which is causing environmental pollution,
operation of the landfill is in violation of regu~ation § 75.42(a), is therefore
in violation § 75.41(a), and is unlawful conduct under Section 9 (4) of
the Pennsylvania Solid Waste Management Act. Furthermore, such a
discharge constitutes a nuisance under § 3 of The Clean Streams Law, Act
of June 22, 1937, P.L. 1987, 35 P.S. § 691.3, as amended. The existence
of this nuisance is established as a matter of law by the Order of the Court
of Common Pleas of Bucks County of February 26, 1971. Since the
operation of the landfill constitutes a nuisance, this also puts it in violation
of § 9 (4) of the Pennsylvania Solid Waste Management Act.
Because the Pennsylvania Solid Waste Management Act is a new
statute and many landfills were in operation prior to the time that its
provisions became effective, the Department has adopted a policy of seeking
compliance with the Act over a reasonable period of time rather than forcing
the closing of every existing landfill in the State which does not meet the
requirements of the Act and the regulations adopted pursuant to it.
Therefore if this present case involved only the question of lack of
enforcement of the precise terms of the Act by the Department, we might
hold that the Department is acting within the bounds of a reasonable
exercise of discretion. However, this is a different situation. Rather than
merely the lack of enforcement by the Department, we have here a situation
in which the Department has issued a permit for a landfill which is
generating pollution, is not treating that pollution, and therefore is in
violation of The Clean Streams Law and doctrines of public nuisance. To
clothe such conduct· with legality by issuing a permit is incorrect. The
grant of a permit should indicate that the Department has determined an
existing operation or a proposed operation will meet all applicable provisions
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of law at the time that the permit becomes effective for the conduct
sanctioned by the permit. The Department, in Permit No. 100678, has
conditioned the filling of a new site, Area B, upon completion and
operation of the collection and treatment system. If the same were true
of the existing landfill site, Area A, issuance of the permit would not be
unlawful because it would apply only when the operation meets all of the
applicable provisions of the statute and the regulations.
In its brief, the Department argues that fill created pursuant to
the permit may be considered as a landfill seperate and apart from those
layers of refuse already on the site before the permit was granted. Such
a fiction cannot be justified. Site A is all one landfill, some layers of
which have been filled' in the past and some of which will be filled in
the future. Surface water filtering through the refuse will pass from one
layer to another without distinction based on whether that layer was created
before or after the permit was granted. The effluent which emerges will
be just as toxic and just as harmful to everything it touches, whether formed
with or without a solid waste permit. Operation of this site as an entity
is producing pollution and the activity cannot be broken into fictional parts.
The County Solicitor made a statement at the hearing to the effect
that it takes from 18 to 36 months for surface water to sink through the
refuse layers and emerge at the bottom as leachate, that the County did
not own the landfill at the time that the liquid presently emerging began
its journey from the surface, and that liquid which began the process when
the County acquired the landfill will not emerge for many months. From
this, the Department argues in its brief that Protestants failed to show the
Applicant is causing pollution.
There are two responses to this argument. First, the solicitor's
statements are not supported by any evidence in the record, and they were
not agreed to by the parties so as to become stipulated facts. Second,
even if the facts were accepted as stated, they do not lead to the suggested
conclusion. This is another attempt to create a fictional fractionalization
of a unified and continuous process. If the Department's argument
prevailed, the provisions of the Pennsylvania Solid Waste Management Act
could be avoided merely by transferring ownership of a landfill every 18
months, or within. whatever period for leachate generation is determined
.for· a giver( landfill. Such a result would not be within the intention of
the Act.

"7
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to

Grant of the permit was erroneous because the grant became
effective even in the absence of a collection and treatment system at a
time when a pollutional _discharge was being generated and was flowing
into the waters of the Commonwealth.
CONCLUSION OF LAW

The grant of a permit to operate Hidden Valley Landfill at a
time when a pollutional discharge is emanating from the landfJ.ll and no
treatment facilities are available is erroneous as being contrary to the terms
of the Pennsylvania Solid Waste Management Act.

ORDER
. The appeal of Nockamixon Township is sustatined and Solid
Waste Disposal Permit No. 100678 is hereby revoked. Said permit may
be reissued only upon the condition that it becom~ operative from and
after the time that the collection and treatment system provided for in
the application is constructed and operational.

Kenmar Hotel
Kenmar Hotel
New Kensington
Westmoreland County

Docket No. 72-163

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, April 14, 1972

AND NOW, to wit, this 14th day of April, 1972, the Appellant,
having fully admitted all of the facts alleged by the Department in its Notice
of February 11, 1972, and there being no dispute with respect to the law
applicable, the appeal is hereby dismissed .

...··
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Docket No. 71-111

Middletown Township
Municipal Authority
Respondent

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, May 2, 1972

This matter comes before the Environmental Hearing Board on
a complaint for a $3,500.00 civil penalty pursuant to Section 605 of the
"Clean Streams Law," Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. Section 691.1.
The Commonwealth alleges:
l.
that the Authority violated an adjudicated order of the
Sanitary Water Board, 1 prohibiting further sewer connections after
December 15, 1970. 2
2. that it violated water quality _regulations of the Department
of Environmental Resources and, accordingly, the conditions of its sewers
and appurtenances permit.
By agreement of the parties, there were no issues of fact requiring
an evidentiary hearing. The matter is before the Board on the facts admitted
in the pleadings and on legal briefs without oral argument.
The Respondent does not contend that the amount of the Civil
Penalty requested is excessive.
FINDINGS OF FACT

1. Middletown Township Municipal Authority is organized
under the Act of May 2, 1945, P.L. 382, as amended, 53 P.S. 301. At
all relevant times it owned sewer lines located in Middletown Township,
Bucks County, Pennsylvania.

pipes

2.
and

Respondent constructed sewerage facilities consisting of
lines pursuant to Commonwealth Sewerage Permits,

1:

ln 1970 the Sanitary- Water Board became part of the Department of Environmental Resources

2.

There are other exceptions not relevant here.

Middletown Township
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Nos. 767S059 issued December 22, 1967, and 767S062 issued January 29,
1968.
3. The sewerage collected in the Authority's lines is treated at
the Falls Township Treatment Plant and is thereafter discharged into
Neshaminy Creek, a stream located in Bucks County, in the Commonwealth
of Pennsylvania. Respondent does not own or operate treatment facilities.
4. From January of 1970, and for an indeterminate time prior
thereto, the treatment provided by the Falls Township sewage treatment
facility was and is inadequate. and endangered and continues to endanger
the public health and welfare. On January 16, 1970, the Commonwealth
issued an order prohibiting Respondent from permitting further sewer
connections into its lines.
5. The Middletown Township Municipal Authority, under an
agreement with the Township of Middletown, owns .the sewer lines and
all facilities relating thereto, but has assigned operating authority to
Middletown . Township.
Such an agreement has been in effect since
construction of the facility. Middletown Township is solely authorized to
permit sewer connections to the system.
6. On December 15, 1970, the Sanitary Water Board issued an
adjudication which upheld the order prohibiting the Respondent Authority
from constructing or permitting the construction of sewerage lines which
would increase the collection and input of sewage to the Falls Township
treatment plant (except under certain circumstances not relevant here).
7. Despite the ban on sewer connections, connections were
made to 1461 Hollywood Avenue on or about May 18, 1971, and to
1360 Hollywood Avenue, Middletown Township, Bucks County, on or
about June 8, 1971. Respondent entered in to at least one line sewer
extension agreement for such connections. Said agreement required the
developer to abide by the orders of the Sanitary Water Board. The
Authority never gave its specific permission to the developer to actually
connect residential discharge to its sewer lines. Such permission, however,
was given by the supervisors of Middletown Township.
8. On or after March 22, 1971, Panelrama, Inc., on West
Lincoln Highway, was issued a building permit and permitted to connect
to the Middletown· Township Authority sewer lines by the Township of
Middletown;· without the actual knowledge of the Middletown Township
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Municipal Authority.
9. Other connections of undetermined number were made to
the Respondent's facilities after December 15, 1970, of which Respondent
did not have specific actual prior knowledge.
10. The Respondent's sewer extension agreements with
Middletown Township were at all relevant times made subject to the orders
and prohibitions of the Sanitary Water Board. This procedure was followed
in all cases except with respect to Panelrama, Inc.
11.
The connections made to Middletown Township's facilities
since notification of January 16, 1970, of the inadequacy of the Falls
Township treatment facility have further overloaded such facility and have
caused pollution of Neshaminy Creek and the waters of the Commonwealth.
DISCUSSION

The Authority admits that connections have been made causing
additional sewage to flow into an overloaded facility, but disclaims any
responsibility therefore under "The Clean Streams Law", the regulations
of the Department of Environmental Resources, or its predecessor, the
Sanitary Water Board, on the grounds that it assigned its authority to
authorize sewer connections to Middletown Township. The Authority
further claims that a civil penalty should not be assessed against it inasmuch
as the Civil Penalties Section of "The Cleam Streams Law" was not added
until July 31, 1970, and the order forbidding it to make any further
connection was issued on January 16, 1970, on which order an adjudication
dated December 15, 1970 was issued upholding the propriety of the order.
We disagree with the Respondent Authority on both counts.
A sewer construction permit is, in effect, a contract between the
Commonwealth and another party permitting construction of sewage
facilities subject to certain regulations. Those conditions are established
by regulations promulgated by the appropriate Commonwealth authority,
in this case, the Sanitary Water Board and its successor, the Department
of Environmental Resources. The Authority, by leasing its facilities to
·Middletown TowJ.:lship claims that it is not responsible for connections
permitted by Middletown Township without its actual knowledge even
though Jt appe_ars that it either knew or should have known that such
connections were being made. Indeed, the Authority must have known

Middletown Township
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when it extended sewer lines to properties under construction that
connections would be made.
As a condition of its permit, the Authority is charged with
knowledge of all sewer connections:
Standard Condition 11 provides in relevant part:
11
••• on or before Decemi:ler thirty-first of each year
the permittee shall file in the office of the State
Department of Health satisfactory record ... showing
the correct plan of all sewers and sewerage structures
.as actually constructed during that year... 11
(emphasis supplied) .
It is a basic rule of contract law and, indeed, jurisprudence
generally, that a party to a contract may not unilaterally assign its
obligations thereunder. The Authority can no more assign its obligation
to abide by its contract with the Commonwealth than a debtor can relieve
himself of his obligation · to pay a valid debt by assigning it to an
impecunious individual. Only rights can be assigned. Obligations are not
assignable.
Warren Petroleum v. F.P.C., 282 F.2d 312, 4 Am. Jur.,
Assignments §·§ 103, 104.
We believe that it is well settled law in the Commonwealth and
indeed in American jurisprudence that a holder of a permit or franchise
may not escape responsibility for complying with the terms of the franchise
by engaging another to carry out the responsibilities thereof. In Kissell
v. Motor Age Transit Lines, Inc., 357 Pa. 204 (1947), the Supreme Court
recognized the principle in holding that a permittee of an ICC license was
responsible for destruction of a shipment of goods caused by the negligence
of another party who carried the goods in his own trucks and subject to
his control. The Court said at p. 209:

...

"The shipment by Lyons was an interstate shipment
by a public carrier for which Lyons had an Interstate
Commerce Commission permit. Direct had no such
franchise. Without this permit, the transportation
could not legally have been furnished. Lyons could
not transfer its responsibility and liability to one
who .did not have such certificate. To permit this
to be done would render ineffective the
requirements of the Federal Motor Carrier Act and
regulations based thereon. The relationship of
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independent contractor whereby Direct was to carry
the shipment in question and assume responsibility
and liability could not validly be created: Kimble
v. Wilson, supra, 281-282; Pennsylvania R.R. Co. v.
Cameron, 280 Pa. 458, 466, 124 A. 638."
See also Meechem, Outlines of Agency, Fourth Edition §484 et. seq.
(1952).
We believe the tort analogy to be apropos. The Restatement
of Torts, Second, §416-429, deals with the problem of the liability of one
who contracts with a carefully selected independent contractor. §424
provides:
"Precautions Required by Statute or Regulation.
One who by statute or by administrative regulation ·
is under a duty to provide specified safeguards or
·precautions for the safety of others is subject to liability
for harm caused by the failure of a contractor employed
by him to provide such safeguards or precautions."
The fact that. Respondent required the Township and developer
to abide- by the applicable orders and regulations is of no moment. § 416
of the Restatement of Torts provides:
"Work Dangerous in Absence of Special Precautions.
One who employs a;n independent contractor to do
work which the employer should recognize as likely to
create during its progress a peculiar risk of physical harm
to others unless special precautions are taken, is subject
to liability for physical harm caused to them by the
failure of the contractor to exercise reasonable care to
take such precautions, even though the employer has
provided for such precautions in the contract or
otherwise."
Even if we were to find that Middletown Township occupied an
agency relationship to Respondent, Respondent would still be liable. There
is ample authority for the proposition that agents or employees may commit
acts which are the legal responsibility of a principal or, in this case, a
permittee. See, e.g., Southern Outing Club of Pittsburgh Liquor Licenses
Case, 166 Pa. Super. 555 (1950). Moreover, the Authority could have
applied to the Commonwealth for a transfer of its permit to Middletown
Township, -Which -it did not do, and chose to retain the responsibility of
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a permittee.
We find that the Respondent has violated standard condition 14
of the Regulations of the Sanitary Water Board.
Standard Condition 14 provides:
"If at any time the sewerage system of the
permittee, or any part thereof, or the discharge of
sewage therefrom, shall have created a public
nuisance, or such discharge is -or may become
inimical and injurious to the public health or to
animal or aquatic life or to the use of the receiving
water for domestic or industrial consumption, or for
recreation, the permittee shall forthwith adopt such
remedial measures as the Sanitary Water Board may
advise or approve." (emphasis supplied)
Respondent has also violated the Department of Environmental
Resources regulation 91.33, "Permit Requirements," the relevant part of
which is as follows:
"No ... authority shall authorize or permit the added
discharge of sewage .. .into a sewer ...
... owned or operated by such... municipality without
written authorization from the Department where
. such... municipality has previously been notified by
the Department that the sewer.. .is not capable of
conveying... additional sewage." (emphasis supplied)
The Authority does not claim that it was not notified of the
condition of the Falls Township Plan because the order of January 16,
1970, and the subsequent hearing and adjudication were ample notice.
The Respondent Middletown Township Municipal Authority's
final contention is that the Civil Penalties section of the Clean Streams
Law was enacted after the date of the Commonwealth's order not to permit
further sewer connections and is therefore not applicable to Respondent.
The legislation was clearly made applicable to violations of the Act occurring
after the effective date, or July 31, 1970, when the proscribed connections
took place in this case. Section 605 reads as follows:
SECTION 605.
...

CIVIL PENALTIES

"In addition to proceeding under any other remedy
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available at law or in equity for a violation of a provision of this
act or a rule or regulation of the board or an order of the
department, the board, after hearing, may assess a civil penalty upon
a person or municipality for such violation. Such a penalty may
be assessed whether or not the violation was wilful. The civil
so
assessed
shall
not
exceed
ten thousand
penalty
dollars ($10,000), plus five hundred dollars ($500) for each day
of continued violation. In determining the amount of the civil
penalty the board shall consider the wilfullness of the violation,
damage or injury to the waters of the Commonwealth or their uses,
cost of restoration, and other relevant factors. It shall be payable
to the Commonwealth of Pennsylvania and shall be collectible in
any manner provided at law for the collection of debts. If any
person liable to pay any such penalty neglects or refuses to pay
the same after demand, the amount, together with interest and any
costs that may accrue, shall be a lien in favor of the Commonwealth
upon the property, both real and personal, of such person but only
after. same has been entered and docketed of record by the
prothonotary of the county where such is situated. The board ·
may, at any time, transmit to the prothonotaries of the respective
counties certified copies of all such liens, and it shall be the duty
of each prothonotary to enter and docket the same of record in
his office, and to index the same as judgements are indexed, without
requiring the payment of costs as a condition precedent to the
entry thereof."
Respondent violated Section 605, by violating the order of
January 16, 1970.
Respondent also violated Section 91.33 of the
Regulations of the Department of Environmental Resources, and
Regulation 14 of the Sanitary Water Board, a condition of its permit which
violations resulted in causing pollution to the waters of the Commonwealth.
We do not consider it a retroactive application of Section 605
of the Clean Streams Law to hold Respondent liable for a civil penalty
for pollution caused in violation of an order issued prior to enactment of
the civil penalty provisions when violations did occur thereafter. We do
not believe Respondent acquired any vested rights under the order of
January 16, 1970, or the adjudication of December 15, 1970, which
prohibited further connections.
Accordingly, subsequently enacted
legislation did not deprive Respondent of any acquired right. Furthermore
t.he civil penalty a,mendment constitutes reasonable remedial legislation
affecting
th~ public welfare which legislation would be valid even if it had
.
..··
.
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some retrospective effect.

See generally 7 P.L.E. §253-55.
CONCLUSIONS OF LAW

1. The Middletown Township Municipal Authority is liable for
Civil Penalties for extending its lines and permitting connections in violation
of the conditions of its permit, the Regulations of the Department of
Environmental Resources, the Order of January 16, 1970, and Adjudication
of December 15, 1970.
2. Respondent is not relieved of its obligation to abide by the
conditions governing use of its permit by leasing its facilities or assigning
its operating authority to another party.

ORDER
In accordance with Section 605 of The Clean Streams Law, Act
•
of June 22, 1937, P.L. 1987, 35, P.S. §601.1 et. seq:, a Civil Penalty· in
the amount of $3,500.00 is assessed against the Middletown Township
Municipal Authority and in favor of the Commonwealth of Pennsylvania
"Clean Water Fund." The Prothonotary of Bucks County is hereby ordered
to enter this penalty as a $3,500.00 lien against the aforesaid Middletown
Township Municipal Authority with interest at the rate of 6% per annum
from the date hereof. No costs may be assessed upon the Commonwealth
for entry of the lien on the docket.

Host Enterprises
Host Enterprises
Swatara Township
Dauphin County

Docket No. 72-144

Applicant
ADJUDICATION
By MICHAEL H- ~fALIN, Chainnan, May 2, 1972
...··

This is an appeal by Host Enterprises, Inc. from an Order of the
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Department of Environmental Resources, Division of Water Supply and
Sewerage, dated December 20, 1971, in response to Application #22711 02,
denying a permit for construction of an indoor swimming pool in Swatara
Township, Dauphin County.
FINDINGS OF FACf

Host Enterprises, Inc. ("Applicant") has filed an application
for the construction of an indoor swimming pool as part of a motel resort
to be known as Host Inn Harrisburg Motel which it is constructing.
2. The application was filed in August of 1971. Construction
of the motel had begun in July, 1971, and was approximately 65%
completed at the time of the hearing in this matter.
3. Plans submitted as part of the application show that the pool
will have a walk-way on one side of only two feet in width, and will have
two columns directly adjacent to the edge of the pool on the other side.•
4. This configuration does not conform to Department
guidelines which provide, in relevant part, "There shall be provided,
completely around every swimming pool a clear, unobstructed, paved walk
or deck not less than four feet wide, . . . . "
5. Applicant was given no reasons why it could not have
designed and built its pool in accordance with Department guidelines.
6. Applicant was fully aware of Department requirements at
the time it designed and started construction of its facilities.
7. The guidelines are not unreasonable and their application in
this case is not unreasonable.
1.

DISCUSSION

Permits for the construction of swimming pools are required by
the Public Bathing Law, Act of June 23, 1971, P.L. 899, as amended, 35
P.S. §672 et seq. Pursuant to that Act, the Department of Environmental
Resources has enacted regulations at Chapter 193 of the Rules and
Regulations of the Department. Section 193.41 of those Regulations states:
"Constructi~n, equipment, operation and maintenance at all
bathing places shaU be such as to reduce to a practical minimum the danger
o'f mjury to' persons from drowning, falls, collisions, fires, nuisances or
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hazard of any kind."
Section 193.14 refers to the Department's pamphlet, Public
Bathing Place Manual, and states that it may be used as a guide for
determining compliance with the Regulations. Paragraph 2.6.8 of the Public
Bathing Place Manual contains the language quoted in Finding of Fact No. 4
above, relating to an unobstructed four foot walk around each swimming
pool.
Representatives of the Department testified that the guidelines
were based upon considerations of safety and were fashioned after models
promulgated by the American Public Health Association in conjunction with
the United States Public Health Service. Applicant presented no evidence
that the requirements were unreasonable, except to state that no known
accidents had occurred at two other pools owned and operated by
Applicant, which pools also deviate from the guidelines.
The testimony shows that the earlier of these two pools was
erected prior to publication of the Department guidelines, and a variance
was granted for construction of the ~econd pool because the guidelines were
then newly developed and Applicant's construction project had progressed
to the point where it was felt to be unfair to impose strict compliance
on Applicant.
The main. thrust of Applicant's position in this matter is that
since it escaped compliance with Department guidelines in two earlier cases,
it would be unfair to 'make Applicant comply in this third case. Carried
to its logical conclusion, this argument would mean that Applicant is forever
free of complying with Department guidelines. Obviously, such a position
is unacceptable. Indeed, while we are not called upon to decide the
propriety of the permit granted in the second case, it appears highly.
questionable for the Department to have granted the permit out of
sympathy for the engineer for the Applicant and based on "a gentleman's
agreement between two engineers" (N.T. 104) that it would not happen
again. Since, in the present case, Applicant was fully aware of these
requirements and elected to begin its construction without complying, any
· burden now placed upon Applicant is as a result of its own choosing.
,.···
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CONCI:.USIONS OF LAW

The Department of Environmental Resources, Division of Water
Supply and Sewerage, acted properly in denying application No. 2271102.
ORDER

The appeal of Host Enterprises, Inc. from the Order of December
20, 1971 is hereby dismissed.

Mrs. Elsie Strawley
Docket No. 71-109

MRS. ELSIE STRAWLEY

ADJUDICATION

By MICHAEL H. MALIN, Chairman, May 4, 1972

This matter comes before the Environmental Hearing Board to
review an Order issued by the Department of Environmental Resources on
June 24, 1971, denying Applicant's request to connect to the Central
Delaware County Sewer Authority's sewage treatment system.
A hearing was held on December 8, 1971, before Jack C.
Sheffler, Hearing Examiner for the Department of Environmental Resources.
The Applicant, Mrs. Elsie Strawley of Marple Township, Delaware County
was represented by William J. Davies, Esquire, Media, Pennsylvania. The
Bureau of Sanitary Engineering was represented by Allan M. Neff, Assistant
Attorney General.
FINDINGS OF FACT

The Central Delaware County's sewage treatment plant is
both hydraulically and biologically overloaded, because sewage flow to the
plant is greater than the plant's designed capacity.
2. Central Delaware County's permit No. 7317 was based on
an average daily flow of 9.1. M.G.D. (Million Gallons a day).
3~·
Present maximum flows range as high as 14 to 17 million
1.
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gallons a day.
4. The Department placed a ban on any additional connections
to the Central Delaware County's Sewer System on June 24, 1971, because
of the overloading of the facility.
5. The Applicant, Mrs. Elsie Strawley, desires to construct a
single dwelling home for her personal occupancy and has been obtaining
the necessary appraisals for construction since November, 1970.
6. In November 1970, the Applicant entered into a contract
to build the dwelling in question and paid $1,200.00 to the contractor
as a deposit.
7. The Applicant was required to have permission from the
Planning Commission to subdivide her lot before building.
8. On December 28, 1970, the Applicant's engineering firm,
Berger and Hayes, Inc., of Coatsville, Pennsylvania, presented preliminary
subdivision plans to the Marple Township Planning Commission.
9. On March 23, 1971, an interview with the Applicant was
scheduled by the Marple Township Planning Commission, which the
Applicant was unable to attend due to illness.
10. The meeting was rescheduled for April 27, 1971, which the
Applicant did attend.
11.
On June 14, 1971, by Resolution No. 704, the Board of
County Commissioners of Marple Township recommended approval of the
subdivision agreement and it was subsequently executed on June 30, 1971.
12. The builder applied for a building permit and was advised
that a sewer ban had been put into effect on June 24, and was advised
further that a building permit could be issued only if an on-lot disposal
system could be used.
13. On-lot disposal in this area has proven unsatisfactory and
cannot be used.
14.
A building permit was delayed because the Planning
Commission requested and received from Mrs. Strawley a waiver of her
right to a decision on the subdivision plan within 40 days.
15. The Applicant was denied the building permit two weeks
after the ban was in effect.
,.···
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DISCUSSION

The

Applicant

started

her

preliminary

negotiations

for

constructing the dwelling in November of 1970. The Applicant spent a
considerable sum of money in the form of a contract with the builder
before she learned that a subdivision agreement would be necessary for
dividing the lot on which she intended to build. The Applicant did submit
the necessary plans as required by the Planning Commission and they were
approved on June 14, 1971. By the time the agreement was written and
executed the ban was put into effect. The unavoidable delays involved
in processing the applications were no fault of the Applicant and beyond
her control. These include her sickness, which delayed processing one
month and was further delayed by an extension requested by the Township
for processing the application. Without these delays the building permit
would have been issued before the ban was placed in effect. It is our
opinion that a, permit should be granted because of these delays due to
unforeseeable circumstances and governmental actions beyond the control
of the Applicant.
CONCLUSIONS OF LAW

1. The Department of Environmental Resources has the
authority to issue sewer bans and to make exceptions thereto in appropriate
circumstances.
2. It is Department policy to make exceptions to sewer bans
where delay in issuing a building permit was caused by the necessity for
State approval or where a party was displaced by a State highway and
moves to another location.
3. The delay in issuing a building permit before the sewer ban
and thereby preventing the Applicant from coming squarely within a defmed
exception to the sewer ban was occasioned by governmental actions for
which the Applicant was not responsible as well as by her unforeseen illness,
which delays toll the sewer ban cut off date.

ORDER
'AND NOW, to wit, this 4th day of May, 1972, it is Ordered
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as follows:
The Department of Environmental Resources is hereby directed
to issue a permit nunc pro tunc to the Applicant, Mrs. Elsie Strawley of
Marple Township, Delaware County, Pennsylvania, allowing her to connect
to the Delaware County Sewer Authority's sewer system.

Township of Nether Providence
TOWNSHIP OF NETHER PROVIDENCE
DELAWARE COUNTY
Applicant

Docket No. 71-107

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, May 8, 1972

This matter comes before the Environmental Hearing Board to
review an Order issued by the Department of Environmental Resources on
September 23, 1971, denying Applicant's request to connect to the Nether
Providence Township's sewer system.
A hearing was held on December 9, 1971, ·before Jack C.
Sheffler, Hearing Examiner for the Department of Environmental Resources.
The Applicant was represented by John W. Wellman, Esquire. The Bureau
of Sanitary Engineering was represented by Hershel J. Richman, Special
Assistant Attorney General.
FINDING OF FACT

1. The Central Delaware County Authority's sewage treatment
plant is both hydraulically and biologically overloaded.
2. The flow discharged to the sewage treatment plant is greater
than that which the plant was designed. to treat. Central Delaware County
Authority is not treating to the requirements of its permit.
3. The permit, when issued was based on a seven million gallon
flow per ·day.
4. The present daily flow per day is 9.1 million gallons.
5 . . . The Department placed. a ban on any additional connections
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to the Central Delaware County sewer system on June 24, 1971, because
of the overloaded treatment plant.
6. Various bans have been in effect and enforced throughout
the Commonwealth since 1969.
7. The Applicant has requested to connect eight dwellings not
yet constructed and twelve that were constructed in 1959.
8. The twelve homes constructed in 1959 are located on Penn
Valley Road and have on-lot systems.
9. There is a sanitary sewer main on Penn Valley Road with
capped laterals to the Township sewer system.
10.
Four of the twelve homes are presenting an immediate
serious health hazard.
The four residences on Penn Valley Road creating said health
hazards. are:
a. The Bennhart family at 907 Penn Valley Road.
b. The Maile's family at 971 Penn Valley Road.
c.
The Pfeiffer family at 913 Penn Valley Road.
d. The Desiderio family at 915 Penn Valley Road.
11.
Presently 8 of the 12 homes with on-lot disposal systems
are working properly and not creating an immediate serious health hazard.
12.
The soils in this area are not suitable for on-lot sewage
disposal.
13. The "Blue Route" expressway is being constructed through
the Township, and forty-six homes that are presently on the system are
scheduled to be demolished during highway construction, five of which have
already been demolished.
14.
Even if all forty-six homes above mentioned are demolished,
the Central Delaware County Authority Sewage treatment plant will still
be in violation of its permit.
15.
A builder's escrow agreement for construction was executed
and signed by the builder and Township on July 6, 1971.
16.
Building permits for the proposed homes on Oak Valley
Road were not issued before the ban was in effect.
CONCLUSIONS OF LAW

··i

The Applicant did not have building permits for the eight
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new homes at the time the ban was imposed.
2. The Applicant was not delayed by an unusual or unforeseen
occurrence beyond his control in obtaining a building permit and therefore
there is no reason why. the ban should not apply to the Applicant.
DISCUSSION

Although the Applicant started his preliminary negotiations for
8 of these dwellings before the sewer ban was imposed; he did not have
a building permit at the time the ban was imposed. Of the twelve homes
that were constructed using on-lot systems, eight are operating satisfactorily
and four are creating a serious health hazard: Based upon the fact that
the soil in this area is not suitable for on-lot disposal, it is reasonable to
conclude that the eight homes with this type system presently operating
will in tiine develop problems.
The purpose intended to be served by the sewer ban provisions
of The Clean Streams Law (35 P.S. 691.1 et. seq.) is the protection of
public health. Where, as in this case, homes have been constructed and
occupied prior to the issuance of the sewer ban, and continued use of
malfunctioning on-lot sewage disposal systems has caused and will continue
to cause an immediate and serious hazard to public health, it would be
irresponsible to deny relief to the residents of the area solely in order to
preserve inviolate the terms of the sewer ban.
With respect, however, to those units which are unoccupied or
still under construction, as well as those where an on-lot system appears
to be functioning in such a manner as to create no immediate and serious
risk to public health, the ban must remain in effect. As to those units
with on-site systems, should the Department subsequently find' that said
systems are malfunctioning so as to create an immediate and serious health
problem, they too, must be permitted to "hook up". TI1e overriding
consideration clearly must be the prevention of an immediate risk to the
health of the occupants and neighbors of said units.
ORDER

AND NOW, to wit, this 8th day of May, 1972, it is Ordered
as follows: ,/
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1. The eight dwellings not yet under construction shall not be
permitted to connect to the sewer system of the Township of Nether
Providence.
2. Of the twelve dwellings that are constructed, the four
dwellings which are occupied and are causing an immediate and serious
health hazard shall be connected to the sewer system forthwith. The balance
of the twelve shall be permitted to connect only as the Department certifies
that serious malfunctions in this on-lot systems have occured which have
caused or may cause an immediate and serious health hazard.

Bucks County Water and Sewer Authority
Docket No. 71-110

Bucks County Water and
Sewer Authority
Bucks County

ADJUDICATION
By MICHAEL H. MALIN, Chairman, May 11, 1972

This is an appeal from an Order of the Department of
Environmental Resources, Division of Water Supply and Sewerage, dated
October 5, 1971, denying the Appellant's application No. 0971409 for
permission to extend the Pine Run Interceptor of the Central Bucks Sanitary
Sewer System into Plumstead Township. The ground for denial was that
the plant into which the Pine Run Interceptor feeds has reached and
exceeded its hydraulic capacity.
FINDINGS OF FACT

1. The Bucks County Water and Sewer Authority has applied
for permission, under The Clean Streams Law, Act of June 22, 1937,
P.L. 1987, as amended, 35 P.S. § 691.1 et seq., for permission to extend
the Pine Run InterGeptor of the Central Bucks Sanitary Sewer System into
. Plumstead Towns~p, Bucks County.
:f. Sewage
from the Pine Run Interceptor is fed into and treated
.··
.
at the Chalfont-New Britain Joint Sewer Authority Treatment Plant and
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the treated effluent is discharged into Neshaminy Creek.
3. The present design capacity of the Chalfont-New Britain
plant is 1.4 million gallons per day.
4. Since at least April 25, 1969, the system feeding into the
Chalfont-New Britain plant has experienced difficulties with infiltration, a
process by which ground water enters the sewer system during periods of
wet weather and creates a larger flow of liquid through the plant than
would be true if only sewage were flowing through the system.
5. The increases in flow caused by infiltration frequently have
reached such levels in excess of plant capacity that it has been necessary
to by-pass some of the treatment steps for the flow above rated capacity,
thereby permitting the discharge of sewage which has been only partially
treated.
· 6. The effect of by-passing is to permit discharge of an effluent
which does not meet applicable Department regulations and does not meet
the requirements of the permit under which the plant is operated.
7. The base load on the plant,_ measured in dry weather, is
approximately 1 million gallons per day (mgd), leaving a theoretical excess
capacity of 0.4 mgd.
8. The estimated increase in load to be created by the extension
into Plumstead Township is 0.22 mgd, which is within the limits of the
theoretical plant capacity.
9. In contrast to the theoretical figures, actual figures supplied
from the plant show that it frequently is grossly overloaded (Exhibit C-3):
Month (1971)
February
March
September
October

10.
Oil' March 7.
great number
11 •.·

Average Flow
1,490,985
I ,691,997
1,585,895
1,423,054

Daily total flow reached a peak in 1971 of 2,952,000 gallons
Many· daily figures in 1971 were well over 2 mgd and a
were· over design Capacity of 1.4 mgd.
Even the total daily flow figure does not indicate the fulf
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degree of overloading on the plant, since there are slack periods during
the day and peak periods. The peak periods must go well above rated
capacity for the daily total to approach or exceed rated capacity.
12. The plant can sustain an overload for only about three hours,
after which by-passing becomes necessary.
13.
The plant meter measuring peak load goes only as high as
3 mgd, and this limit has been exceeded in the past.
14.
The program to reduce infiltration has eliminated
approximately 0.9 mgd from the system, but it is estimated that another
1.0 mgd is still to be eliminated.
DISCUSSION

The figures show indisputably that infiltration has caused the
plant to· be grossly overloaded. The overload results in less than adequate
treatment, either because the flow rate is so high that the treatment
processes are not as effective as they should be, or because the flow rate
becomes so great that some of the treatment processes are not as effective
as they should be, or because the how rate becomes so great that some
of the treatment steps must be by-passed altogether for part of the flow.
Appellant does not challenge these figures (indeed, the figures are supplied
by the plant itself) or the conclusion drawn from them. But, Appellant
urges that steps to cure the infiltration and to enlarge the plant capacity
to 7.0 mgd are being taken and that the sewer extension program should
be permitted to move forward at the same time.
Appellants' witnesses estimate that construction of the extension
will take approximately two years, and that all of the anticipated tie-ins
by users will be made over an additional 4 year period. It is argued that
by that time the plant will be able to handle the existing and additional
loads. But the evidence shows that the infiltration problem has persisted
at least since early 1969 and is not yet corrected. The proposed increase
in plant capacity form 1.4 mgd to 7.0 mgd was scheduled for completion
first in 1973, then in 1974, and currently in 1975. Any conclusion as
to when the overloading problems will be cured can be only speculative
.at this time.
J'he Department offered Appellant the alternative of building the
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sewer extension but keeping it capped. This would permit construction
to go forward, but would prevent additional overloading on the plant until
adequate capacity was provided. Appellant rejected this proposal because
of the financial requirements involved in the construction. Unless Appellant
can show lenders that the system will produce revenue, it cannot sell its
bonds to finance this project, and a capped sewer line produces no revenue.
Granting appellant the right to extend its lines would create additional
loading on an already overloaded facility without any assurance that the
overloading will ever be eliminated. Appellant has not sustained its burden
of showing that it can and will eliminate the infiltration causing the
overloading and consequent pollution of the waters of the Commonwealth.
CONCLUSION OF LAW

The Department of Environmental Resoutces, Division of Water
Supply and Sewerage, properly denied Application No. 0971409.

ORDER
The appeal of Bucks County Water and Sewer Authority from
the Order of October 5, 1971, is hereby dismissed.

Darhun. Inc
DARHUN, INC
Milmont Park
Delaware County

Docket No. 72-138

Appellant
ADJUDICATION

By MICHAEL H. MALIN, Chainnan, May 15, 1972

This is an Appeal from an Order of the Department of
Environmental Resources dated December 29, 1971, refusing Appellari't's
application . ..for a ~ewage permit to permit construction of two twin houses
in Ridley Township, Delaware County.
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FINDINGS OF FACT

1. Appellant is the owner of a lot at 210 Ohio Avenue, Ridley
Township, Delaware County, on which there exists a dilapidated single
family dwelling.
2. - Appellant plans to demolish the house standing on the site
and erect two twin homes. Appellant seeks a sewage permit in order to
obtain a building permit for erection of the new homes.
3. The sewage system in Ridley Township feeds into the Central
Delaware County Authority sewage treatment plant.
4. That plant is hydraulically and organically overloaded, and
the Department of Environmental Resources (Department) imposed a ban
on new connections feeding the system as of June 24, 1971.
5. Appellant purchased this lot on October 1, 1971, after the
ban on new connections had been imposed. It seeks an exception to the
ban on the grounds of economic hardship.
· 6. Appellant is a construction company which seeks to erect
the new homes to be re-sold.
7. The erection of two twin homes on this lot would increase
the load on the sewer system from this lot over the load that would have
been created by the single family dwelling if it were occupied.
8. It is estimated that between 80 and 100 homes in Ridley
Township have been or will be demolished as part of a highway constntction
program and these homes will not be replaced by new buildings on those
sites. None of the homes to be demolished due to highway constntction
is owned or occupied by Appellant or its principals. Furthermore, the
reduction in load on the Central Delaware County Authority plant due
to these demolitions will not substantially reduce the overload on the plant.
DISCUSSION

Appellant also seeks an exception to the sewer ban on the grounds
that a sewage permit relating to one of the lots taken for highway purposes
may be "borrowed" by Appellant and assigned to the lot in question in
this case.
Appellant is one of many owners of real estate who find that
· they cannot carry through with their plans for new construction because
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of the sewer ban in Delaware County. All such parties face substantial
economic hardship as the result of the ban. On the other hand, the sewage
treatment plant involved is severely overloaded and has created pollution
and the threat of pollution to the waters of the Commonwealth.
The Department of Environmental Resources, in carrying out its
mandate under The Clean Streams Law, Act of June 22, 1937, P. L. 1987,
as amended, 35 P.S. §691.1 et. seq., has issued Orders to the Central
Delaware County Authority and the municipalities whose sewer systems
are connected to its plant that new connections may not be made from
and after June 24, 1971. The Department as a matter of policy permits
certain exceptions, one of which is where a building permit was issued prior
to the effective date of the ban, which is not Appellant's situation.
Appellant does not claim that exce:tJtions have been made arbitrarily or
unreasonably and that it is denied equal protection of the laws.
The ecomonic hardship claimed by Appellant is not substantially
different from the impact on all other builders of new constmction in the
affected areas.
For good reason the "borrowing" theory suggested by Appellant
is unavailing. The purpose of the ban is not only to prevent additional
loading on the plant, but hopefully to substantially reduce the load on
the plant to the p0int where it is operating within the limits of its permit.
The demolition of from 80 to 100 homes will somewhat reduce the
overloading, but. will in no way eliminate it. To provide for the transfer
of sewage connection privileges from those lots to other lots where there
is new construction proposed would work in the direction opposite from
that which the Department is trying to encourage, and would be contrary
to the policy of The Clean Streams Law which provides inter alia:
"§4 (3) It is the objective of the Clean Streams
Law not only to prevent further pollution of the waters
of the Commonwealth, but also to reclaim and restore
to a clean, unpolluted condition every stream in
Pennsylvania that is presently polluted."
Act 394,
June 22, 193 7, as amended.
ORDER

'9Ie Appeal of Darhun, Inc. from the Order of the Department
of Environmental Resources dated December 29, 1971, is hereby dismissed.
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ECOLOGICAL PROTECTION SOCIETY INC.,
AND HAYDON PRITCHARD

Docket No. 72-198

APPEAL FROM DECISION OF DEPARTMENT
OF ENVIRONMENTAL RESOURCES
ADJUDICATION
By PAUL E. WATERS, Member, May 24, 1972

This matter comes before the Board as an appeal from a decision
of the Department of Environmental Resources to spray a pesticide 1 over
81 0 2 acres of privately owned forest land located in Northampton County,
Pennsylvania. The purpose of the proposed spraying is to control an
expected attack by the Gypsy Moth 3 in the spring and summer of 1972.
This appeal of the Ecological Protection Society, Inc., a nonprofit
corporation with an interest in preserving the environment of Northampton
County, and an individual Haydon Pritchard4 was flied alleging that they
had been given no opportunity to be heard on the decision to use an aerial
pesticide spray, that such spray was unsafe and that there were acceptable
alternatives to deal with the Gypsy Moth problem. A supersedeas was
requested by appellant, but at the hearing the parties agreed that, inasmuch
as no spraying was contemplated in the area, before a final decision was
rendered by this Board, the supersedeas question was moot.
The law clearly provides that the requirements of due process
are met so long as a hearing is provided at any stage in the proceeding
before final action is taken 5 •

1.

Dylox 80% S.P.A. + oil.

2.
Two areas, one composed of 610 acres and one composed of 200 acres. This is only a small
part of the proposed 1972 Gypsy Moth Aerial Spraying Control Program in Pennsylvania which
will cover seven counties and 23, 000 acres.
3.

Scientifically known as Porthetria dispar.

4.
Dr. Pritchard, who is Vice President of the Society, was not an original party, but was permitted
by amendment to join the .proceeding individually as a resident of the proposed spray area.
5.

Act June 4, 1945, (P. L. 1388), Act 275 approved December 3, 1970, Sec. 1921 (c).
,.···
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The Department of Environmental Resources, hereinafter called
"Department" contends initially that the Appellant, Ecological Protection
Soci~ty, Inc., hereinafter called "Ecological", lacks standing to take this
Appeal. It is its position that, in any event, the proposed Gypsy Moth
program is an environmentally safe and effective method of immediately
dealing with a difficult infestation problem in Northampton County.
The pesticide problem was first brought into sharp focus in this
country by Rachel Carson in her celebrated and (berated) book Silent
Spring. Despite the overwhelming evidence there presented of the danger
of pesticide residues, public and governmental apathy often persist. 6
Juxtaposed with the environmental impact of pesticides is the
extremely destructive Gypsy Moth, which in its larval or caterpillar stage
is an unsightly leaf-eater, whose population density rapidly increases 7 to
a point at which it can in a few weeks denude an entire forest of oak
trees. 8
FINDINGS OF FACT

1. The Department has properly determined that there will be a
heavy infestation of the Gypsy Moth in certain areas of Northampton
County in 1972 and, unless some action is taken, substantial damage will
result to many trees in the area. (N. T. Vol. II, p. 86)
2. The Gypsy Moth, in one of its stages of development, is an
unsightly, defoliating, destructive, prolific pest. (N. T. Vol. 1, p. 55,
Vol. II, p. 61-87)
3. Appellant Haydon Pritchard, a naturalist and nearby resident of
the proposed spray area, has substantial interest in maintaining and
presetving the natural environment of the proposed spray area. Ecological
Protection Society has not shown such interest. (N. T. 26, 32-36)
4. On February 18, 1972, the Department notified the County of
Northampton of its finding evidence of Gypsy Moth infestation and offered
6.
Congressman Jamie L. Whitten of Mississippi, Chairman of the House Appropriations
Sub-Committee on Agriculture, has stated, "The worst residue problem we have to fact today is
the residue of public opinion left by Rachel Carsonsts book, Silent Spring."
7.
The female Gypsy · Moth can lay up to 800 eggs in one season.
· 8. · It is esti,mat ed that over one half million acres will be defoliated in Pennsylvania this year.
Only 23,000 acres wiD be sprayed State-wide. (N. T. Vol. II, p. 52·53)
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to fmance two-thirds of the cost of a project to use an aerial spray over
an area of the County, with the cooperation of the County, to control
the Gypsy Moth. (Dept. Ex. 6)
5. The County of Northampton by Resolution of March 16, 1972,
and by various methods including regular mail, radio and newspapers,
attempted to advise the owners of the 1,975 acres (known as spray areas
8 and 9), of the proposal, and to elicit objections from those opposed
to having their property sprayed. (Dept. Ex. 7)
6. As a result of objections and complaints received from Bangor
Water Company and Blue Mt. Consolidated Water Company, the intended
spray area was reduced from 1,975 to 810 acres. (N. T. Vol. I, p. 44)
7. Some residents of the proposed spray area did not receive
adequate personal notice of the intentions of the Department and the
County to spray the area. (N. T. Vol. I, p. 44, N. T. Vol. III, p. 102)
8. The Department proposes to spray, from helicopters, trichlorfon,
a chemical formula produced by Chemagro Corporation and known as
"DYLOX" (80%). (N. T. Vol. III, p. 58)
9. The formula which the Department proposes to use is not fully
registered with the Federal Government 9 for use against the Gypsy Moth,
although another formula, (U.L.V.), which has basically the same
properties! 0 is so registered. (N. T. Vol. III, p. 82)
10. The formula Dylox (80%) has been used in small test areas, and
in 1972 it was given a temporary registration which permits its use in larger
test areas. This is the procedure whereby information on the effects of
a chemical pesticide is obtained which can then be used to apply for full
registration of the pesticide for use against the Gypsy Moth. (N. T.
Vol. III, p. 82, I 04, 11 0)
11. The proposed spraying in Northampton County is intended to
accomplish not only the immediate control of the Gyspy Moth infestation,
but also will be used as part of a program to gather additional scientific

9. .Presently with the Enviwnmental Protection Agency. Registration of pesticides was formerly
required with the U. S. Department of Agriculture, Division of Pesticides.
10. There is, nevertheless, some testimony which indicates that there are substantial differences
in' the· environm,ental effect of the two formulas.

.····..._
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information on the environmental impact of the Dylox (80%) formula when
used over a large area. (N. T. Vol. II, p. 103, 110, 112)
12. There is some scientific evidence which indicates that the formula
of Dylox (80%) can persist in the environment up to 126 days on leaf
litter, produces a product called vapona upon chemical breakdown which
can be five times more toxic than the original formula, it (Dylox) can
deplete the immediately available food supply for certain birds and cause
them to leave the area, and when used contrary to directions, can have
discomforting effects on humans. (Dept. Ex. 4, p. 61, Dept. Ex. 11,
p. 23, N. T. Vol. III, p. 17)
13. Although all studies to date of the effects of Dylox (80%)
indicate that it is, when properly used, an effective measure (95%) to bring
the Gypsy Moth under rapid temporary control, without known major or
long te.rm detrimental effects on the environment~ other treatment methods
appear to be more promising as permanent solutions to the Gypsy Moth
problem. (Comth. Ex. 11, p. 13)
14. More scientific information is needed on the long and short range
effects of the Dylox formula (80%) on aquatic insects, certain birds and
,:, wildlife and the environment generally. (N. T. Vol. III, p. 58)
15. The Bushkill Watershed Association of Northampton County
passed a Resolution on May 5, 1972, opposing the aerial spraying of the
chemical pesticide as proposed, in the confines of the Bushkill Watershed.
(N. T. Vol. I, p. 32, Appellant Ex. 1, N. T. Vol. II, p. 39-42)
CONCLUSIONS OF LAW

On the basis of the foregoing Findings of Fact, the Environmental
Hearing Board concludes as follows:
l. The Environmental Hearing Board has jurisdiction in this case.
2. The individual Appellant, Haydon Pritchard, has standing to take
this Appeal; the Ecological Protection Society, Inc., ·does not.
3. The burden of proof is upon Appellant, to show that the decision
of the Department is arbitrary, unreasonable, unsafe or, for some reason,
not properly directed to solve the problem for which it was designed, and
,is, therefore, an abuse of discretion.
4. Jhe Appellant has failed to present evidence sufficient to require
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a reversal of the decision of the Department, except as indicated hereinafter.
5. Notice of the proposed spraying given to residents of the proposed
spray area was inadequate.
6. Objections to the spraying raised by and in the area of the Bushkill
Watershed Association are reasonable and must be considered.
7. Under authority granted by Act 275 of 1970, Section 1902-A
(4) the Department has the right to spray the pesticide Dylox (80%) for
the emergency treatment of Gypsy Moth infestation in the proposed areas
of Northampton County, excluding, however, a part of the Bushkill
Watershed.
DISCUSSION

To spray or not to spray, that is the question. This is the first
!llajor c3:se involving the large scale use of pesticides in the environment,
to come before the Board. The case is both unique and thorny, because
it presents a situation in which even the. conservationists · and
environmentalists are divided among themselves.
To spray, is to place into the air by which we all live a chemical
pesticide which has not been registered by the Federal Government and
all of the results of which are not fully known to science. Not to spray,
is to abandon large segments of our beautiful wooded recreation and
residential areas in Northampton County to the ugly, rapidly multiplying
Gypsy Moth, which will surely damage and kill thousands of trees if not
immediately checked.
This appeal was brought by a corporation, the Ecological
Protection Society and Dr. Haydon Pritchard, an individual. We find that
only Dr. Haydon Pritchard has standing, because of the uncertainty of the
membership of the corporation. (Sierra Club v. Morton, No. 70-34 U. S.
Supreme Court ( 1972), Environmental Hearing Board Rule 6 (b).)
In Committee to Preserve Mill Creek et al. v. Sec. of Health,
et al., 258 C. D. 1970, the Court denied standing to an organization which
had described itself as a "a group of citizens ... concerned with the
preservation of the M~l Creek Valley and its flood plain as a public asset."
The Court there said, after finding that the individual appellants did have
standing: "The Committee to Preserve Mill Creek is on an entirely different
footing. It not the owner of land near the site and it is not the authorized
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agent of any such owner and cannot, therefore, in the legal sense be
aggrieved by the grant of the permit or have a direct interest in the denial
of the appeal to the Secretary. See Cleaver Appeal, 24 D. & C. 2d 483."
The Department proceeds under the powers and duties given to
it by Act 275, Section 1902-A (4), which is an amendment to the
Administrative Code, the Act of April 9, 1929, (P. L. 177). That law
specifically imposes upon the Department the duty ... "to protect all forest
land in the State from ... , insects, and other enemies, to promote and
develop forestry and knowledge of forestry throughout the State." In
addition, the Department is authorized to "promote and advance any other
activity in local forestry which the Department may deem helpful to the
public interest."
It is therefore clear that the Gypsy Moth program is an exercise
of the police power of the State. The police power, which authorizes a
State to make all laws for the general health, welfare and safety of its
citizens 1 1 is, of course, not unlimited. The laws must not be unduly
oppressive and the means employed must have a real and substantial relation
to the objects sought to be attained. 1 2
Inasmuch as there is a presumption in favor of the propriety of
the actions of government officials, the burden of proof is clearly upon
Appellant to show that proposed Gypsy Moth program is not a proper
exercise of the authority granted.
Investigation by the Department and previous experience has
shown that, by all indications, Gypsy Moth infestation and damage will
be great unless some immediate treatment is undertaken. Although there
is some question about the predictability o'- future damage of the Gypsy
Moth, 13 there is no serious dispute about the heavy temporary damage
that it can inflict.
Is the Department's proposal
The question then becomes:
reasonable under the circumstances?
11.

Buffalo Branch Mutual Film Corp. v. Breitinger, 250 Pa. 225.

12. Com. ex. rei. Woodside v. Sun Ray Drug Co., 383 Pa. 1.
13. · Some evidence indicates that, after two years, there is no real threat to trees. Many trees
put out leaves again within a few weeks and the attack can hardly be discerned.
See: Ehrlich & Holdem "The Gypsy Moth Backlash" Saturday Review, October 2, 1971,
J?age 71 and Hinckley "The Gypsy Moth" Environment Vol. 14, No. 2 March 1972.

.

,.···
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As might be expected, it is at this point where the battle of the
experts begins in earnest.
14 Let us examine the alternatives debated at length.
The various alternative treatment methods available include the
following:
A.

GROUND SPRAY
Here the time and cost involved as well as the fact that there
is less control of the quantity of spray placed on each tree
make this method less desirable.

B.

PAINTING THE EGGS WITH INSECTICIDE
This process is even more painstaking and difficult than the
ground spray operation. It takes a trained eye to find the
eggs and many are missed altogether. Over a large area the
total result would not be satisfactory.

C.

BACILLUS THURINGIENSIS (Bt) a bacteriological spray
which is itself still undergoing tests to determine its long
range effects. It is a promising alternative but not yet fully
registered for use over large areas. 1 5

D.

BANDING
This control method, which requires a band to be placed
around the tree to prevent the moth in its caterpillar stage,
from returning up the tree after it once leaves, might be
ideal to protect a few important large backyard shade trees,
but is impractical over a forest. 16

E.

ALLOW GYPSY MOTH TO RUN NATURAL COURSE
This is an alternative that has had varying results in different
areas. The Department has elected to treat this area because

14. Witnesses included experts in Entomology, Biology, Forestry, Toxicology, Geology, Chemistry
and Botany.
15. This list does not purport to be exhaustive.
As recently as May 4, 1972, the Pittsburgh Post-Gazette reported that Dr. William G. Yendol
of Penn State University claimed the development of a new Gypsy Moth killer. It is a virus called
nuclear polyhedrosis.
16. The Chemical Sevin used extensively in the .past, would presumably meet with some of the
5ame objections as Dylox (80%). It also has an adverse effect on honey bees.
,.··'

Ecological Protection Society Inc., & Haydon Pritchard

37.

it is used for both recreational and residential purposes.
Many thousands of unused forest acreage where some damage
is expected will go untreated.
Much testimony related to the problem of" drift" of the pesticide
while being sprayed from the air.
Indeed, the major complaint of the Appellant, Dr. Pritchard, a
biologist, was not about the use of the pesticide Dylox but the method
of aerial, as opposed to a ground, spray application.
We find that the detailed safety precautions to be used at the
time of spraying 1 7 are adequate, with one exception. It was indicated
that there were no pl~ns to notify hikers or others entering the spray area
while the operation is taking place.
This omission we find fo be
unreasonable.
· An important conclusion reached from the lengthy expert
testimony in this case was that each witness was found to be well qualified
in his field, candid and credible. Inasmuch as the opinion testimony was
to some extent contradictory, at first blush this would appear to further
complicate the matter and defy solution. In fact, it leads directly to our
resolution.
The major difficulty faced by each expert witness was the fact
that there is limited information available on the long and short range effects
of the pesticide formula in question upon the soil and water of a large
forest area. Testing is, after all, the very heart of the scientific process,
and very little testing has been done over large areas with this formula. 1 8
In their excellent study Aerial Application of Insecticides for Control of
the Gypsy Moth, C. C. Doone and P. W. Schaefer 19 after finding the
17. Spraying will take place only in the early morning hours, will cease if the wind goes above
5 mph, and will be controlled both from the air and the ground. The spray nozzle to be used

appears to give excellent and safe control of the quantity and direction of spray. Some drift
is expected and desirable in an effective operation. The amount of pesticide to be used is equivalent
to one pound per acre.
18. There have been a number of laboratory tests with this formula and extensive outdoor testing
with Dylox (U.L.V.). The tests that have been conducted with this formula indicate that, although
there are some differences in their environmental effect, there is no evidence of either causing major
harmful effects. The Dylor (U.L.V.) formula has been found to be harmful to the paint on certain
cars.

19. Department's Exhibit II.
,.···
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formula of Dylox (80%) about 99% effective against the Gypsy Moth,
concluded " ... the effect of systematic insecticide coverage on large
townships <J.ppears detrimental to some birds, particularly to any nestlings
which require considerable amounts of food at a time when the insect
biomass has been decimated. This bird-insect control relationship should
be studied in depth.
The need for additional testing of the Dylox formula is one reason
why it is important to Chemagro and others2 0 that this Gypsy Moth
program go forward. More information is needed about the environmental
effects of the spray other than upon the Gypsy Moth.
The only way new information can be obtained is by further
testing. To prohibit this is to choke off at its inception the attempt to
develop what could be an extremely effective, safe, emergency weapon in
man's fight against the Gypsy Moth.
Therefore, it is the very paucity of scientific information with
which the Appellant's expert witnesses were faced which made it impossible
for Appeilant to carry its burden of proof. Upper Darby Natl. Bank v.
Finnegan, 68 Dauph. 53, Vol. I, P.L.E. Adm. Law 83. In effect, he could
not prove the environmental harm of the proposed spraying would outweigh
the benefits involved, because there is still much that can only be learned
by further large scale testing. 2 1
As the testimony indicated, the Dylox (80%) formula in question
was not yet fully registered because additional information first had to be
gathered from large area tests and submitted to the Federal Government. 2 2
If each State were to completely prohibit any further aerial
spraying of this pesticide formula, until it is fully registered. then the very
information needed to obtain registration would be put beyond reach. It
20. There will be observers from the U. S. Forest Service who will gather infOI'mation from the
project.
21. The U. S. Department of Health, Education and Welfare Secretary's Commission on Pesticides
and their Relationship to Environmental Health Report {1969) found, afle:r a thoi'Ough review of
scientific literature, that additional research needs are urgent and irrefutable. (Mr.da Report).
22. Laboratory tests and tests on areas up to 200 acres have already taken place without major
deleterious effects•

.··
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would in effect be a vicious circle, held together by a Gordian knot.
We conclude that the Appellant has failed to offer substantial
evidence to support his allegation that the proposed spraying will be
detrimental to the health, welfare and safety of the residents of
Northampton County.
One final matter requires our attention.
Although form letter notices of the proposed pesticide spraying
operation were sent to residents in the spray area, and other attempts were
made to notify the property owners of the project, the testimony
nevertheless shows that some residents were not previously, properly or
adequately notified.
The requisites of due process are just as applicable in
administrative proceedings as in judicial proceedings.
Borough .of
Bridgewater v. P.U.C., 181 Pa. S. 84, West Penn Power Co. v. P. U. C.,
174 Pa. S. 123.
The most basic of rights and, indeed, the very cornerstone of
our Constitution, Williams v. Yellow Cab Co., 200 F.2d 302, is the
requirement of due process. The keystone of due process is notice, andopportunity to be heard. National Automobile Service Corporation of
Pa. v. Barfod, 289 Pa. 307. Here we have the prospect that a property
owner may have his trees sprayed with a pesticide without his knowledge,
let alone his consent. Clearly, this cannot be permitted.
The letters which were sent to residents of the area, calling for
a response only if the property owner objected to the proposal, is just
another way of trying to exhume the now discredited doctrine of silence,
being construed as consent. Cohen v. Johnson, 91 F. Supp. 23.
In the same vein is the plan to spray at an appointed hour with
no notice being given to persons who might for various legitimate reasons
find themselves in the spray area at that time. We do not propose the
impossible, but we do insist that every reasonable measure be taken to
give actual personal notice to all persons who may be affected by the
proposed aerial spraying. 2 3
23. The letter sent by the County Commissioner to residents in the spray area stated, "The spray
materials to be- used are "safe to humans. . • wildlife . • • with the possible exception of small
qutdoor goldfish or similar backyard type fish ponds." We note that, under the terms of the
agreement between the County and the Department, it is the County's responsibility to give notice
to residents. This requirement, however, is of constitutional magnitude, and both governmental
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Finally, the Appellant and Bushkill Watershed Association
indicated that they are opposed to spraying in the area covered by the
Watershed. Its boundaries, however, are somewhat inexact. We feel that,
inasmuch as there is some dispute as to the effect of Dylox (80%) on certain
aquatic life, and since the headwaters of the Little Bushkill Creek run far
beyond the confines of the spray area and the spray area was previously
altered substantially to delete from the spray proposal other property where
large a~ounts of water are located, we believe aerial spraying over this
area should be prevented.
ORDER

1. The Department or the County of Northampton shall give
individual written notices, by certified mail or personal service, to each
The notices shall indicate the
resident of the proposed spray area.
approximate date and time of spray and any special precautions deemed
appropriate.
2. The Department shall conspicuously post at least Qne notice
along each road leading into the spray area, containing the same information
required in the notice to residents. One hour prior to spray, during spray
and until one hour thereafter, the mainly traveled roads entering the area
shall have located at their entrance point a person to give notice of the
spraying operation to incoming persons.
3. The Department may air spray with Dylox (80%) all of the
area indicated on proposed spray charts offered into evidence as
Department's Exhibits I and 2, marked as areas 8 and 9, with the following
exception in Area 8.
4. The Department shall not spray the area referred to generally
as the headwaters of the Little Bushkill Creek, and shall use Legislative
Route 48088 as the northern most boundary of said headwaters area. No
spraying shall be carried out in Area 8 to the south of Legislative Route
23.

(Continued)

bodies must be held equally responsible for its observance. The two entities may agree between
themselves how this duty is to be carried out and by which government entity. As to a citizen
. vis a' vis the government, however, this duty to give notice is imposed jointly and severally on
the. County and State and, as such, is non·delegable.
..,.
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48088.
5. A summary of any scientific conclusions reached after a
follow up study of the spray area shall be made available to the Board
and to the Appellant.
CONCURRING COMMENTS OF GERALD H. GOLDBERG, Member, May 24, 1974

I concur in the decision and order of my colleague, the Honorable
Paul E. Waters.
The Federal Insecticide, Fungicide and Rodenticide Act (7 U.S.C.
Sections 135-135k) ( 11 FIFRA 11 ) provides for the establishment of maximum
tolerances for residues of those chemical substances which are commonly
called pesticides. The criteria employed in determining whether a pesticide
is safe for use in a public area were first adopted by the Seventh Circuit
Court of. Appeals, in Nor-Am Agricultural Products, Inc. v. Hardin,
F.2d
(July 15, 1970), vacated on other
grounds en bane,
F.2d
(Seventh Cir.
, November 9, 1970). The test used was drawn from the Legislative History
. . of the 1962 Amendments to the- Food, Drug, and Cosmetic Act, which
··.. provided, in effect, that a pesticide may not be used if it presents an
11
imminent hazard to the public 11 • Such a hazard is deemed to exist when
the evidence is sufficient to show that use of the pesticide poses a significant
threat of danger to health, or otherwise creates a hazardous situation to
the public, that should be corrected immediately to prevent serious injury,
and which cannot be permitted to continue during the pendency of
administrative proceedings. The type, extent, probability and duration of
potential or actual injury to man, plants and animals are measured in light
of the positive benefits accruing from use of the responsible pesticide in
human or animal disease control or food production.
This general standard has been adopted by Pennsylvania Law, and
all uses of pesticides in Pennsylvania, including that by the Department
of Environmental Resources, are subject to approval by the responsible State
Agency, which is the Pesticide Committee of the College of Agriculture
of Pennsylvania State University. Detailed criteria for each type of pesticide
and for each proposed use thereof have been established by the Committee,
and the specific plari of the Department for the proposed 1972 Gypsy Moth
..···
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Aerial Spraying Control Program has been submitted to and approved by
the Penn State Pesticide Committee. In fact, the details of the program,
which is predominantly a biological control program rather than a spraying
program, were worked out, in direct consultation with personnel of the
Penn State Pesticide Committee.
Ideally, of course, it would be a wonderful world if it were
unnecessary to resort to any pesticides, or if biological pests could be
destroyed on a highly selective and non-persistent basis. Research work
toward to this end is preceeding apace; at the United States Department
of Agriculture experimental station at Beltsville, Maryland, a great deal of
expenmental work has been proceeding in the use of neutered male
parasites, X-ray and chromosome technology, and other non pesticide means
of controlling insect pests. Unfortunately, at the present time, this research
work has not been brought to a practical or commercial stage. The
biological control portion of the overall Gypsy Moth plan is an extension
of a successful program which has been in effect in the State of New Jersey
for several years. The use of spraying, which is the subject of the matter
presently before us, is but a minor part of the overall program, involving
a mere 81 0 acres of a program which will cover seven (7) counties and
23,000 acres in the Commonwealth in 1972. All authorities agree that
the limited and highly selective use of pesticide application must continue
on an emergency basis, or in areas where the experimental use of biological
controls cannot be depended upon to save valuable stands of commercial
timber or valuable recreation areas. No responsible authority at any level
of government, or in the scientific community, has, to my knowledge,
disputed the necessity for such topical limited applications as those proposed
by the Department as an ancillary part of its overall control program.
With the order as modified by my brother Mr. Waters, I conclude
that there is no appreciable risk whatsoever to the public health, welfare,
or safety as a result of the proposed program, and that pending the results
of future research, there is no alternative but to use the existing technology,
with prudence, discretion, and constant concern for human welfare, in
fighting the battle against those biological enemies of mankind which
threaten his health. and well-being .
..···

:-·1 ;;.

Ecological Protection Society Inc., & Haydon Pritchard

43.

CONCURRING COMMENTS OF MICHAEL H. MALIN, Chainnan, May 24, 1974

I concur in the order made by my colleague, the Honorable
Paul E. Waters, but I arrive at the same conclusion by a d.ifferent route.
The emergency nature of this adjudication does not permit a formal
presentation and detailed analysis of my differences and agreements with
my colleague.
Gypsy Moth spraying, to be effective, must be done during the
last week in May and no later than the first few days in June when the
larvae hatch. This is the first day of the last week of May.
The burden is on the Appellant to show that the decision of
the Department of Environmental Resources to spray the areas in question
was arbitrary, unreasonable and/or a menace to the public health, safety
and welfare. We must proceed, however, from the assumption that the
use of any chemical in a natural environment may lead to unforeseen
·consequences. The Department implicitly recognizes this in its statewide
··program by limiting the area in which it will spray-23,000 out of 500,000
acres, which it believes will be infested by and subject to defoliation by
·· the Gypsy Moth. Also implicit in the Department's action is the belief
that, if left sufficiently alone, the Gypsy Moth will come into balance with
the ecology through natural control by predators, diseases and exhaustion
of food supply.
The decision to spray was brought about largely by the belief
that recreational areas in Northeastern Pennsylvania must be kept from
defoliation because of the importance of the recreation and tourist industry
located there to the economy of. Pennsylvania. The reasoning and/or
experience appears to be that people will not spend tourist dollars in
defoliated areas crawling with allegedly ugly Gypsy Moth caterpillars which .
can make one's presence in the infested area at least psychologically
unpleasant.
Accordingly, the Department is spraying only in the so-called
"high use" areas, and in what it calls "barrier" areas in an attempt to prevent
further spread of Gypsy Moth infestation. It is also experimenting with
new pesticides. This is a "barrier~' case, with a pesticide called Dylox,
requiring field testing.
The Department's decision was cautious, and considered:
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the ecological factors involved in spraying
insofar as known;
(2) the ecological factors involved in not spraying;
(3) the possible economic cost of not spraying;
(4) the desire of many in infested areas to be rid
of creeping, crawling creatures which appear
unsightly to them and which can overwhelm
residences and recreation areas and may be
found at every tum of the head.
( 1)

Nonetheless, it is my judgment that depite the presumption of
validity to be given to an administrative decision, a decision to spray
chemicals in a natural environment where the possibility of contamination
of water supply, damage to wildlife systems, and ingestion or absorption
by human beings is present, the presumption should disappear when any
evidence of possible adverse ecological effects is introduced. Such evidence
was introduced in this proceeding. This evidence includes, but is not limited
to, the dire warnings on the Dylox label, the Department of Agriculture's
conclusion that Dylox is an unacceptable alternative to other sprays, the
admitted fact that it does kill certain aquatic insects and the fact that it
is a nerve toxin. I would, therefore, conclude that the Department in this
or similar cases has the burden of showing that the risks of using a relatively
untested pesticide are acceptable in the light of the benefits to be derived.
The evidence adduced herein further indicates:
( 1) That Gypsy Moth defolia.tion lasts only a few
weeks, and the trees will refoliate with nascent
green leaves in late July and August, if
sufficient moisture is available.
(2) The forests most affected are monoculture oak
forests, where oak timber mortality may even
be desirable in order to have a more balanced
forest.
The area in question is not a
commercial forest where timber mortality
would cause economic loss.
(3) Even the loss of 60% of the oaks would not
be a disaster because of the presence of low
shrub and berry foliage which would provide
.feed for animals such as deer, pheasants and
quail to a greater extent than the tall oaks.
Shade-needing animals would not be affected.
,.··'
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(4) The Gypsy Moth may be beneficial to birds
which feed on the larvae and caterpillars.
Indeed, there is some evidence that the wild
turkey population is increasing because of the
Gypsy Moth.
(5) The necessity for experimentation with Dylox ·
as a method of control may be of marginal
importance because of the highly satisfactory
results being achieved with bacterial sprays
which are non-toxic and affect only the Gypsy
Moth.
(6) Dylox kills some enemies of the Gypsy Moth,
as well as the Gypsy Moth.
(7) Of the 61,637 acres of forest land in
Northampton County, approximately 610 will
be sprayed under this Board's order and,
furthermore, spraying will be prohibited in the
Bushkill Watershed.
(8) The possibility of harm to human beings, other
than some discomf'ort and irritation even if all
the spray in the quantity proposed to be used
were to descend on adjoining population
centers is virtually non-existent.
(9) The experimentation with Dylox may indicate
that it can be safely used in future Gypsy Moth
"emergencies" where non-toxic type treatments
were not properly or effectively used.
(10) The threat of the Gypsy Moth to the overall
ecology is probably exaggerated.
... ( 11) The spraying sought to be done will likely have
little effect on the spread of the Gypsy Moth
as it goes on its southerly course from and
along the Blue Mountain ridge.
( 12) The most careful and competent aerial spraying
can, nonetheless, lead to spray settling in areas
where spraying is unwanted.
( 13) The Department has hired highly competent
and experienced contractors with the necessary
control equipment to do the spraying.
I conclude that, because the risk to humans is minimal and the
area to be sprayed _is of such small size and with such a small potential
for ecological damage under the most adverse conditions which are
conceivable, it is not within the power of this Board to say that the
..···
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Department has not sustained its burden of showing:
( 1) that it has a valid object in spraying; i.e.,
developing an ecologically ac;ceptable non-toxic
spray to use in the future when there is deemed
to be a Gypsy Moth "emergency" especially in
high use recreational areas of economic
importance to the Commonwealth:
(2) the spraying presents little or no danger to
those living in the area of the spray;
(3) the possibility of creating ecological imbalance
in the larger region is virtually non-existent in
and around the spray area.
The additional safety measures required by my colleague will
further minimize the already small possibility of harm to humans.
I disagree that the Ecological Protection Society lacks standing
before the Board because of our newly adopted Rule 6 (b) negating the
necessity for a proprietary interest to intervene in a proceeding. I would
at least consider it an intervenor.
I join in Mr. Waters' order.

LaPlume Township
LaPlume Township
Lackawanna County

Docket No. 71-070

ADJUDICATION
BY GERALD H. GOLDBERG, Member, May 25, 1972

This matter comes before the Environmental Hearing Board for
the purpose of reviewing an Order of the Department dated June 1, 1971,
issued under authority of "The Clean Streams Law", Act of June 22, 1937,
P.L. 1987, as amended, 35 P.S. Supp. §691.203, which provide in part:
"(a) . . . if the Department finds that the . . .
construction . . . or operation of a sewer system or
treatment facility is necessary to properly provide for the
prevention of pollution of prevention of a public health
nuisance, the Department may order such municipality
t~. .··
cpnstruct .
or operate a sewer system and/or
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treatment facility. 11 (Emphasis supplied)

(b) . . . the Department may issue appropriate
orders to municipalities where such orders are found to
be necessary to assure that there will be adequate sewer
systems and treatment facilities to meet present and
future needs . . . " (Emphasis supplied)·
The basic issue before the Board is whether the ordered action
is necessary to accomplish the desired results. A Hearing was held on
July 28, 1971, before Jack C. Sheffler, Hearing Examiner. Respondent
was represented by Robert P. Browning, Esquire, and the Department of
Environmental Resources was represented by Carl L. Mease, Esquire,
Assistant Attorney General. Preliminarily, the Commonwealth conceded
that it had the burden of persuasion to convince the Examiner of the validity
of the Order.
FINDINGS OF FACT

.

1. LaPlume Township is a small rural community located in
Lackawanna County, with a population of approximately 900 persons,
according to the 1970 census (N.T. p. 24). Except for the development
of certain trailer parks and college dormitories, each of which is serviced
by separate, State sanctioned sewer systems, the residential development
in LaPlume Township has been practically nil since 1967 (N.T.pp. 46, 52,
38, 43, 90-91, I 08 ).
2. The Commonwealth admitted that there are no reported
cases of any diseases associated with sewage or water pollution in the
Township (N.T.pp. 14-15, 40-41).
3. The Order of the Department, requiring LaPlume to
"construct and operate sewer systems and/or sewage treatment facilities to
properly provide for the prevention of pollution and public health nuisances
in the Township within two (2) years of the date of the receipt of this
Order . . . 11 was dated June I, 1971.
4. A survey of LaPlume Township was made July 6, through
Ju.ly 21, 1971, and. July 23, to July 26, 1971, subsequent to the date
· pf the aforemenlioned Order. No sewage surveys were made prior to that
.time. (N.'f..p. 32). The Order was issued upon information submitted by
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Mr. Berchini (N.T.p. 66), who had never been in LaPlume, (N.T.p. 72)
and had not communicated with officials of LaPlume Township (N.T.p.
78) .. Mr. Berchini testified that his recommendation for the issuance of
the Order was based upon information received from Mr. Fetchko (N.T.p.
73); however Mr. Fetchko testified that LaPlume was in an area not within
his jurisdiction (N.T.p. 53), and that he only accompanied Mr. Davis, on
July 16 and July 21, 1971, subsequent to the date of the Order, for the
purpose of making tests (N.T.pp. 53-54). Mr. Berchini testified that he
had no first-hand knowledge of any sewage problem in LaPlume prior to
issuing his Order (N.T.p. 76).
5. Mr. Berchini testified that there was an area (in which
LaPlume was only one of four small rural municipalities) where there was
"past experience of malfunctioning sewage systems, dating back to 196 7
or 1969" (N.T.p. 75). However, upon examination, he admitted that he
knew of no "names", (N.T.p. 76), and that the only specific "history"
available to the Department r~lated to five (5) specific residences, a
commercial establishment and a trailer park, about which complaints had ·
been made more than two (2) years prior to the issuance of the Order
(N.T.pp. 16, 41). In testimony by Mr. Davis, and by Mr. Evans it became
evident that the complaints involved were substantially all made by the
Township itself to the Department of Health, and that all of these
malfunctions had been corrected (N.T.p. 96), with the exception of one
complaint by a resident, a Mr. Purdy, who requested help from the
Commonwealth in redesigning his system (N.T.p. 42). With respect to the
commercial establishments, an abattoir, and a trailer park, each of these
is the subject of separate and independent State regulation, and there is
no testimony with respect to present non-compliance by any of these
establishments.
6. In furthe:r testimony, . Mr. Berchini seemed to base his
recommendation upon "severe" soil conditions in LaPlume (N.T.p. 68). Mr.
Berchini has no first-hand knowledge of the soil conditions in the area,
and the testimony of Mr. Davis (N.T.pp. 17-22) indicates that his
information comes primarily from soil maps, rather than from first-ha1.1d
experience. The Township has passed a sewer ordinance which adopts the
State's standards for soil permeability (N.T.pp. 43-44, 94), and since the
,.···
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passage of the ordinance, no non-conforming system has been installed in
LaPlume (N.T.pp. 94-95).
7. There was testimony to the effect that the Order issued by
the Department was based upon an Act 537 Plan, (N.T.p. 68), a County
plan, in which LaPlume has not concurred (N.T.p. 48, 102-103).
8. In the survey made July 6-21, 1971 and July 23-26, 1971,
15 units were tested where Mr. Davis saw "suspicious discharges"
(N.T.pp. 7, 11, 27, 23). Of the units tested eight (8) dwellings and an
abbattoir were found to have malfunctioning sewage units (N.T.p. 46). <t > ·
There were no malfunctions at the remaining six (6) units tested (N.T.p.
46).
9. Of the dwelling units tested which were found to be
malfunctioning, Appellant has admitted that correction should be made with
respect to these units.
10. The market value of all of the real estate in LaPlume
Township is between $1,347,143 and $1,602,857 (N.T.p. 93). The cost
of building a sewage system which would meet the requirement of the
Commonwealth's Order would, in 1972 dollars, be between $457,500 and
·· $607,000, to service less than half of the Township (N.T.p. 89).
DISCUSSION

Upon the basis of the record in this matter, it is evident that
there was no reasonable basis for the issuance of the Order in the first
instance. The Order of the Department, dated June 1, 1971, appears to
have been based entirely upon surmise and inference. The "ex post facto"
tests which were conducted in July of 1971 demonstrated, at best, that
there are a small number of malfunctioning on-lot sewage units in dwelling
houses in LaPlume Township. The offered testimony with respect to "soil
conditions" was totally unpersuasive. Nor does the fact that the Order
appears to be based upon an Act 537 Plan, with respect to which there
is no evidence as to the manner in ·which it was prepared, by whom it
w~s prepared, or the .basis upon which it was established, persuade the Board
that.
there is factual
or legal authority to demand compliance therewith.
.
.
.
1.
Jhe abat~oir, of course, as well as the three (3) units in a trailer park found to
be malfunctioriing (N.T.pp. 38, 39) are subject to separate regulations, and are not properly the
subject of this Adjudication.

·
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The Act requires that the Department, in order to issue an order
under § 203 of "The Clean Streams Law" must find that the
"construction . . . or operation of a sewer system or treatment facility
is necessary to properly provide for the prevention of pollution or
prevention of a public health nuisance, . ! . ". A mere showing that a
relatively small number of isolated sewage problems exist fails to meet the
statutory requirement. Even the Commonwealth's witness, Mr. Berchini,
ultimately conceded that a termination of the discharges in question would
be an acceptable solution (N .T.pp. 72, 81-83, 29-30).
CONCLUSION OF LAW

1. The Department has failed to demonstrate that the
construction of the facilities ordered by it on June 1, 1971, "is necessary"
within the meaning of §203 of "The Clean Streams Law".
2. The Commonwealth has demonstrated that there are ·certain
specific discharges of untreated sewage to the waters of the Commonwealth
in LaPlume Township, which should be eliminated. The elimination of
these contamination sources is practically feasible, and the Department has
ample authority under "The Clean Streams Law" to issue an appropriate
order or take other action to require compliance with the law, with respect
to these individual sources.

ORDER
The Order of the Department of Environmental Resources dated
June 1, 1971 is vacated, without prejudice to the right of the Department
to issue such other orders or take such other action in compliance with
the law and in accordance with the findings herein set forth as may be
appropriate .

....·
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Danna Homes, Inc.
Docket No. 72-137

Danna Homes, Inc.
Borough of Morton
Delaware County
ADJUDICATION
By MICHAEL H. MALIN, Chairman, May 31, 1972

This is an Appeal from an Order of the Department of
Environmental Resources dated December 20, 1971 denying permission to
Appellant to connect a proposed apartment project to the sanitary sewer
system in Morton Borough. A hearing in the matter was held before
M. Melvin Shralow, Esquire, Hearing Examiner, on February 22, 1972.
During the hearing the parties were given leave to supplement the record
by submitting materials after the hearing (N.T. 69, 74), but no such
materials were submitted. The parties waived filing of briefs.
FINDINGS OF FACT

1. Appellant is the owner of a tract containing approximately
1.43 acres in Morton Borough, Delaware County, having acquired the same
on December 8, 1970.
2. The sanitary sewer system in Morton Borough feeds into the
Central Delaware County Authority (Authority) sewage treatment plant.
3. That plant operates under Sewerage Permit No. 7317 issued
by the Sanitary Water Board in February 1950 and discharges its effluent
to the Delaware River.
4. The design capacity of the plant is 7 million gallons per
day (mgd) average daily flow, peak flow 12.5 mgd. The treatment required
is removal of 35% of the biochemical oxygen demand (BOD) and of
practical.~¥ all settleable solids. The plant is designed to serve a population
of approximately 65,000 people.
5. From data supplied by the Authority and test made by the
Pennsylvania Department of Environmental Resources (Department), it has
been found that the plant is serving approximately 84,000 people, has an
.
.
average daily flow of 9.1 mgd, and a peak load of 14 to 17 mgd. BOD
removal is below 35% and removal of settleable solids is down to
approximately 47%:
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6. The Department issued orders on or about June 25, 1971,
to the Authority and to each of the municipalities connected to the system
prohibiting additional connections to the system which would add to the
load on the treatment plant.
7. On January 11, 1971 Appellant applied to the Zoning
Hearing Board of Morton Borough for a variance to permit the construction
of 55 apartments on the site.
8. The Morton Borough Zoning Board hearing was held on
February 24, 1971.
9. In March, 1971, the Pennsylvania Department of Labor and
Industry approved Appellant's plans.
10.
In April, 1971, Appellant appli~d for a building permit from
Morton Borough. In making said application, Appellant relied upon the
fact that more than 45 days had passed from the date of its hearing before
the Zoning Hearing Board without action of the Board. Appellant argued
this constituted approval of its zoning application under § 908 of the
Pennsylvania Municipalities Planning Code, Act of July 31, 1968, P .L.__ ,
53 P.S. § 10908(9). The Borough refused to issue a building permit on
this basis, and Appellant initiated an action in mandamus in the Court of
Common Pleas of Delaware County to compel the issuance of the building
permit. That action is still pending.*
11.
In May, 1971, Appellant demolished the single family
dwelling that had existed on the tract at the time it was purchased.
12.
At the same time that Appellant was attempting to force
issuance of a building permit based upon the inaction of the Zoning Hearing
Board, it was also attempting to achieve approval of zoning variance by
the Hearing Board. Between the date of the zoning hearing and the
beginning of June, 1971, Appellant worked on revisions to its plans to
meet objections of the Zoning Hearing Board.
13. On June 8, 1971, the Solicitor for the Zoning Hearing Board
wrote to Appellant's counsel and indicated that the Hearing Board would

• All findings concerning judicial proceedings are based upon representations by counsel for Appellant
which were not contradicted by counsel for the Department .

..···

Danna Homes, Inc.

53.

approve a variance upon conditions set forth in that letter (Exhibit A-1 ).
One condition was reducing the number of units from 55 apartments to
44.
14.
In June, 1971, the Pennsylvania Department of Labor and
Industry approved revised plans for 44 units and on June 22, 197 I, the
Borough engineers indicated that the sanitary sewer line which would serve
the apartment complex was sufficient for that purpose.
On July I, 1971, the Zoning Hearing Board issued its written
15.
decision granting a variance to Appellant. That decision was appealed to
the Court of Common Pleas of Delaware County by neighboring residents,
and the Court reversed the Zoning Board. That decision has been appealed
by Appellant to the Commonwealth Court, where the matter is now
pending.
DISCUSSION

This case is one of many arising from the ban on additional sewer
connections issued by the Department because of overloading of the Central
·. Delaware County Authority sewage treatment plant. That ban was issued
pursuant to The Clean Streams Law, Act of June 22, 1937, P.L. 1987,
as amended, 35 P.S. § 691.1 et. seq., and Department Regulation
§ 91.33 (b) and its predecessor, Article 400, § 6 (c).
Appellant urges that it should come within certain exceptions to
the ban which have been established by the policies and procedures of the
Department.
The orders establishing the ban state they do not apply to new
construction for which a building permit was issued prior to the effective
date of the ban. Appellant does not fall within that exception. The
Department also has stated that it will approve applications for exceptions
where a building permit would have been issued prior to the date of the
ban except for an undue delay caused by governmental agencies. Appellant
urges that it should fall within this exception.
This case really involves two situations, each of which leads to
a different conclusion .. Appellant admits that the delay between the Zoning
B~:>ard hearing of February 24, 1971 and the written decision issued by
t}J.e Board
on
July I, 1971 was created by the need for negotiation and
.
..··
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revision of plans. Appellant's president stated that there was no negligence,
in his opi.nion, on the part of governmental agencies which resulted in the
passage of that time interval. Therefore, with respect to the plans for a
44 unit development, we have a case where a building p.ermit was not issued
by the date of the ban and no exception applies. Indeed, a building permit
has not yet issued for those plans, since the permit depends upon zoning
approval, and the zoning approval is not yet fixed.
On the other hand, with respect to the application for
development of 55 units, Appellant's position is that zoning approval
occurred on or about April 12, 1971, by operation of law. If Appellant
is correct, the building permit should have issued shortly thereafter, which
would have been well before the issuance of the sewer ban. The delay
from that time to the present has been caused by the refusal of
Morton Borough to agree with Appellant's position and to issue the permit.
Accordingly, that delay is one which has been caused by a governmental
agency and. would entitie Appellant to an exception to the sewer ban if
that defay was improperly imposed.
Since the issue of whether Appellant received zoning approval
as a matter of law and, therefore, should have received a building permit
before the ban has been raised by Appellant's action in mandamu~.• this
Board should not pass upon that question of law. Rather, a decision in
this appeal should be predicated upon the decision of the Court of Common
Pleas of Delaware County in the mandamus action.
CONCLUSIONS OF LAW

l. Since a building permit was not issued to Appellant prior
to the effective date of the ban on additional connections to the Morton
Borough sewer system and the Central Delaware County Authority sewage
treatment plant, the Department of Environmental Resources properly
denied Appellant's request for permission to connect to that system.
2. If Appellant was entitled to a zoning variance as a matter
of law in April of 1971 and should have been granted a building permit
at that time, Appetlant would now be entitled to an exception to the sewer
ban on the grounds that its failure to obtain a building permit prior to
the effective date of the ban was caused by undue delay on the part of
...
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a governmental agency.
3. The Order of December 20, 1971 should be modified to
grant an exception to Appellant in the event that the mandamus action
which Appellant has initiated in the Court of Common Pleas of
Delaware County to compel issuance of a building permit is successful.
ORDER

The Order of the Department of Environmental Resources of
December 20, 1971 which refuses Appellant's request for a• exception to
the ban on additional connections to the Morton Borough sewer system
is hereby modified to provide that an exception will be granted to Appellant
in the event that Appellant presents to the Department of Environmental
Resources a certified copy of a decree of the Court of Common Pleas of
Delaware· County directing Morton Borough to issue a building permit to
Appellant on the grounds that the granting of a zoning variance occurred
as a matter of law in April, 1971, and a building permit should have issued
shortly thereafter, and as so modified the Order of December 20; 1971
is affirmed.

United States Steel Corporation
UNITED STATES STEEL CORPORATION

Docket No. 71-062

Respondent
ADJUDICATION

By MICHAEL H. MALIN, Chairman, May 31, 1972

This matter comes before the Environmental Hearing Board on
a Complaint for a civil penalty filed by the Commonwealth of Pennsylvania,
Department of Environmental Resources (Commonwealth) against
United States Steel Corporation, (Respondent) pursuant to Section 605 of
"The Clean Streams. Law", the Act of June 22, 1937, P.L. 1987, as
amended, 35 P.S. § 691.605.
TJle Commonwealth alleges that on December 3, 1970,
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Respondent, by its agents, servants and employees, discharged or permitted
the discharge of industrial wastes, including oil, from facilities at its
Homestead Works Steel manufacturing plant, in Allegheny County,
Pennsylvania, to the waters of the Commonwealth of Pennsylvania, to-wit,
the Monongahela River.
The Commonwealth contends that said discharge was contrary
to the provisions of Section 307 of "The Clean Streams Law", supra,
35 P.S. § 691.307, that said discharge was contrary to the provisions of
Article 600, Section 10 of the Rules and Regulations of the Sa~itary Water
Board, 1 adopted pursuant to "The Clean Streams Law" and that
Respondent was in violation thereof.
Respondent denie<: that it was in violation of "The Clean Streams
Law" or of the Rules and Regulations of the Department at the time and
place set forth in the complaint for civil penalty.
Respondent contends that Article 600, Section 10 of the Rules
and Regulations of the Sanitary Water Board authorized a discharge to the
waters of the Commonwealth of oil bearing waste waters containing less
than thirty parts per million of oil, that the Commonwealth failed to prove
that the discharge from its facilities contained more than thirty parts per
million of oil on December 3, 1970, and that the Commonwealth did not
prove that the large quantities of oil discovered in the Monongahela River
on December 3, 1970, immediately below its facilities were discharged
therefrom.
A hearing was held in this matter on August 25. 1971, before
Jack C. Sheffler, a Hearing Examiner appointed by the Department, and
testimony was taken.
The Environmental Hearing Board now makes the following:
FINDINGS OF FACT

I.

The Department, through its agents, servants and employees,

I.
The Sanitary Water Board, whose functions were absorbed by the Department of Environmental
Resources in January, I 9'H, was still in existence on the date when this aUeg,edty unlawful discharge
occurred.
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directs the water quality control program of the Commonwealth of
Pennsylvania, which includes enforcement of "The Clean Streams Law" and
of the Rules and Regulations adopted pursuant thereto_.
2.
Respondent is a Delaware Corporation which owns, operates,
maintains and controls a steel manufact'!:lring plant, known as Homestead
Works, situate in Allegheny County, Pennsylvania.
3. Margaret Belli was, on December 3, 1970, an Environmental
Protection Specialist employed by the Department.
4. Margaret Belli earned a Bachelor of Science degree from the
University of Pittsburgh, in 1969, with a major in biology and a minor
in chemistry.
5. Margaret Belli had investigated numerous water pollution
incidents including oil spills, in her capacity as an Environmental Protection
Specialist, prior to December 3, 1970.
6. Marvin C. Fields was, on December 3, 1970, aChiefWarrant
Officer in the United States Coast Guard.
7. Marvin C. Fields had investigated numerous water pollution
_ incidents, including oil spills, in his capacity as a Chief Warrant Officer
. in the United States Coast Guard, prior to Decemb·~r 3, 1970.
8. On December 3, 1970, the Pittsburgh Regional Office of the
Department and the Pittsburgh Office of the United States Coast Guard
received a report that oil was present on the Monongahela River, between
the Homestead Bridge and the Rankin Bridge, in Allegheny County,
Pennsylvania.
9. On December 3, 1970, Miss Belli and Mr. Fields were
directed to jointly investigate the report that oil was present on the
Monongahela River,
between
the
Homestead Bridge
and
the
Rankin Bridge.
10.
At approximately 2:00 P.M. on December 3, 1970,
Miss Belli and Mr. Fields boarded a small motorboat at Lock No. 2 on
the Monongahela River, at Braddock, in Allegheny County, and proceeded
down river, or in a westerly direction.
Miss B~lli and Mr. Fields first observed a substance on the
I I.
Monongahela River,. near the southerly side thereof, as the boat in which
t_hey_ were traveling passed under the Pittsburgh &. Lake Erie Railroad
...··
Bridge.
~
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12. The substance observed by Miss Belli and Mr. Fields was
iridescent and it reflected various colors, including black, brown and dark
blue.
13. The substance covered an increasingly greater portion of the
surface of the Monongahela River down river from the point where it was
first observed.
14. The substance showed a heavy iridescence.
15.
The Homestead Works of Respondent is situate along the
southerly side of the Monongahela River.
16.
Respondent owns, operates, maintains and controls an outfall
at its Homestead Works, which Respondendent designated as Outfall 3-28.
17.
Outfall 3-28 is a pipe which is approximately twenty inches
in diameter, and which extends several ·feet above the surface of the
Monong·ahela River at a point immediately west of the Pittsburgh &
Lake Erie Railroad Bridge.
18.
Respondent discharges waste waters from certain production
units which it operates at its Homestead Works to the Monongahela River
through Outfall 3-28.
The waste waters from these production units operated by
19.
respondent contain lubricating, cutting and hydraulic oils and greases.
20.
All of Respondent's production units, the waste waters from
which discharge to the Monongahela River through Outfall 3-28, were in
operation on December 3, 1970.
21.
On December 3, 1970, there was a discharge to the
Monongahela River from Outfall 3-28, the rate of flow of which was
approximately 2,000 gallons per minute.
22.
Specks, or nodules, which were brownish-black in color, were
present in large numbers in the discharge from Outfall 3-28.
23.
The brownish-black specks or nodules combined as they
reached the surface of the Monongahela River, became larger in diameter
and an iridescence immediately formed around them.
24.
The brownish-black material discharged from Outfall 3-28
was oily, and it left a stain on the hands of Miss Belli.
25.
This iridescent brownish-black material was not present on
of
the
the surfaG.e
,.
. Monongahela River up river from the point where the
discharge from Outfall 3-28 reached the Monongahela River.
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26.
Miss Belli formed an optmon, on the basis of her visual
inspection of the discharge from Outfall 3-28 and the appearance of said
discharge on the surface of the Monongahela River, that oil was being
discharged from Respondent's Outfall 3-28 on December 3, 1970.
27.
Miss Belli took three grab samples of the Monongahela River
at approximately 3:00 P.M. on December 3, 1970, while she was in the
small motorboat.
28. The samples were taken at an area approximately one foot
below the point where the discharge from Outfall 3-28 reached the River,
at an area three hundred fifty feet down river from the point where the
discharge from Outfall 3-28 reached the River and at an area three hundred
feet up river from the point where the discharge from Outfall 3-28 reached
the River.
29.
No sample was taken of the discharge from OutEd! 3-28,
prior to the point at which the discharge reached the River.
30.
Such a sample could not be obtained for the reason that
the small motorboat in which Miss Belli was traveling could not safely be
driven close enough to Outfall 3-28 to facilitate such sampling.
Miss Belli and Mr. Fields met with Respondent's
31.
representatives, Mr. Keitzer .and Mr. Suciu at approximately 5:30 P.M. on
December 3, 1970, at Respondent's Homestead Works.
32.
Although Miss Belli requested that Respondent's
representatives inspect Outfall 3-28 with her, such request was refused.
33.
Respondent's representatives refused to permit Miss Belli to
inspect the sector of Respondent's plant at the point of origin of the pipe
which comprised Outfall 3-28.
34. Miss Belli did not split the samples which she took on
December 3, 1970, with Respondent's representatives because oil samples
can not be split equally.
35. The three grab samples taken by Miss Belli were labeled,
marked with identifying data and on December 4, 1970, were forwarded
to the Department Laboratory, in Harrisburg with the request that they
be analyzed for the presence of oil.
36.
Lynn B. Schaffer, a chemist who is qualified to quantitatively
analyze substances; is employed by the Department at its Harrisburg
..···
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laboratory.
Mrs. Schaffer received the three grab samples taken by
37.
Miss Belli on December 7, 1970, and performed quantitative analyses on
said samples on the same date.
38.
The quantitative analysis performed of the sample taken one
foot below the point where the discharge from Outfall 3-28 reached the
river was by the petroleum ether extraction method.
39. The quantitative analysis of the above sample revealed that
the sample contained one hundred forty-five thousand parts per million
of oil.
40.
The quantitative analyses of the other samples taken by
Miss Belli was by the Soxhlet Extraction method.
41. The quantitative analysis of the sample taken three hundred
fifty feet down river from the point where the discharge from Outfall 3-28
reached the river revealed that the sample contained 5.8 parts per million
of oil.
42.
The quantitative analysis of the sample taken three hundred
feet up river from the point where the discharge from Outfall 3-28 reached
the river revealed that the sample contained no oil.
43.
Michael DeFilippo, a trained chemist with years of
experience, who is qualified to perform infrared analysis or qualitative
analysis, is employed by the Department at its Harrisburg laboratory.
On January 4, 1971, Mr. DeFilippo performed a qualitative
44.
analysis on the sample taken one foo~ below the point where the discharge
from Respondent's Outfall 3-28 reached the river.
45.
The qualitative analysis performed of the above sample was
by the infrared method.
46.
The infrared qualitative analysis of the above sample revealed
that the sample contained a slightly oxidized oil similar to some type of
motor oil.
47. The infrared qualitative analysis of the above sample revealed
that the oil in the sample could have been similar to a lubricating oil or .
to a hydraulic oil.
48.
Respondent's sole witness, Mr. 8uciu, did not observe the
·discharge from Outfall 3-28 on December 3, 1970, nor did he observe the
..•

United States Steel Corporation

61.

Monongahela River at the point into which the discharge from Outfall 3-28
flowed on December 3, 1970.
49.
Respondent employed a trained "polluter shooter" observer
named George O'Brien who, according to Mr. Suciu, observed the discharge
from Outfall 3-28 on December 3, 1970, and the Monongahela River at
the point into which the discharge flowed on December 3, 1970.
50.
Mr. O'Brien did not testify at the hearing on this matter,
held on August 25, 1971, and Respondent offered no explanation for his
failure to testify.
51.
Respondent did not offer any data or sampling information,
at the hearing held in this matter, with regard to the specific quality of
the waste waters discharged from Outfall 3-28 to the Monongahela River
on December 3, 1970.
52.
Respondent designed and was constructing an oil separator
to pick up solids and to separate and remove oil from the waste waters
. which flowed from Respondent's production units to Outfall 3-28.
53.
Respondent's oil separation facility was not in operation on
.~.December 3, 1970.
54.
An oil boom is a device which is placed on the surface of
a body of water in a specific area to contain oil thereon and to prevent .
oil from spreading to a greater portion of the water.
55.
There was no oil boom on the surface of the Monongahela
River at or near to the point where the discharge from Outfall 3-28 reached
the River on December 3, 1970.
56.
Respondent's oil separation facility was placed in operation
on March 25, 1971.
DISCUSSION

Respondent admits that greases and lubricating, cutting and
hydraulic oils, contained in the waste waters from certain of the production
units at its Homestead Works, discharged to the Monongahela River through
its Outfall 3-28.
Respondent· also admits that although it had designed and was
constructing facilities to separate a~d remove the grease and oil from these
waste waters;· such facilities were not in operation on December 3, 1970.
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On December 3, 1970, qualified personnel from the United States
Coast Guard and from the Department observed a substance on the surface
of the Monongahela River, near the southerly side thereof, which was oily,
which showed a heavy iridescence, which reflected various colors and which
stained the hands of one of the investigators.
This substance was not observed until the boat in which the
investigators were traveling passed under the point where Outfall 3-28 is
located. Brownish-black specks, or nodules, were observed in large numbers
in the heavy discharge from Outfall 3-28. · This brownish-black material
combined as it reached the surface of the river, it became larger in diameter
and it showed the above mentioned heavy iridescence. No such material
was observed up river from the location of Outfall 3-28.
The investigators formed the opinion, on the basis of what they
observed in the discharge and on the basis of what they saw on the surface
of the River that Respondent was discharging oil thereto.
Samples were taken from the river at three points: I. one foot
below the point where the discharge from Outfall 3-28 reached the River;
2. three hundred fifty feet down river from the point where the discharge ·
from Outfall 3-28 reached the River; 3. three hundred feet up river from
that point. Each of the samples were quantitatively analyzed in Harrisburg;
the analyses revealed that the first sample contained a great quantity of
oil, that the second sample contained a small quantity of oil and that the
third sample, taken up river, contained no oil. A qualitative analysis of
the first sample revealed that the oil found therein was similar to a motor
oil or to a lubricating or hydraulic oil.
Respondent produced no witness who observed the discharge from
Outfall 3-28 on December 3, 1970, although Respondent employed a
trained "polluter shooter" who allegedly observed this discharge on said
date, and who allegedly also observed the Monongahela River at the point
into which the discharge flowed. Respondent offered no explanation as
to why this trained observer did not testify to rebut the evidence submitted
by the Commonwealth. As such, an inference can be drawn that the
testimony of this trained employee "polluter shooter" would have been
adverse to Respondent. See Bayout v. Bayout 373 Pa. 549, 96 A.2d 876
('1953), Alexander v. Wilkes-Barre Anthracite Coal Co. 254 Pa. 1, 98 A.
..···

United States Steel Corporation

63.

794 (1916), Getty Oil v. Mills 204 F. Supp. 179 (D.C., Pa. 1962), Spearman
v. Sterling S.S. Co., 171 F. Supp. 287, (D.C., Pa. 1959).
The Commonwealth did not sample the discharge from
Outfall 3-28 prior to the point at which this discharge reached the river
on December 3, 1970. This, Respondent contends, is fatal to the
Commonwealth's case for a civil penalty.
Respondent directs our attention to Section 307 of "The Clean
Streams Law" which provides, in part, as follows:
"No person or municipality shall discharge or permit
the discharge of industrial wastes in any manner,
directly or indirectly, into any of the waters of the
Commonwealth unless such discharge is authorized
by the rules and regulations of the board or such
person or municipality has first obtained a permit
from the department . . . . . "
Respondent then cites Article 600, Section 10 of the Rules and
Regulations of the Sanitary Water Board, adopted pursuant to "The Clean
Streams Law", which provides as follows:
"Waste waters discharged to the waters of the
Commonwealth shall show no more than a slight
iridescence and shall at no time contain more than
30 ppm of oil or such lesser amount as the Board
may specify for a particular stream as being
necessary for the proper protection of the public
·
interests therein."
Respondent argues that since the Commonwealth did not sample
the discharge from Outfall 3-28 prior to the point at which the discharge
reached the River, the Commonwealth has no proof that the discharge
contained more than thirty parts per million of oil. Respondent reasons,
by this argument, that the Commonwealth has failed to prove that the
discharge from Outfall 3-28 on December 3, 1970, was contrary to the
Rules and Regulations of the Sanitary Water Board, and as such, that no
violation of "The Clean Streams Law" was proved.
We agree with Respondent that the Commonwealth has no proof
that the discharge from Outfall 3-28 contained more than thirty parts per
million of oil. Neither the finding of great amounts of oil immediately
below the area where the discharge from the Outfall reached the River,
nor. the vi~ual observation of large numbers of brownish-black specks or
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nodules of oil in the discharge is sufficient for a detennination that more
than thirty parts per million of oil were being discharged from Outfall 3-28.
We do not agree, however, that the Commonwealth failed to prove
a discharge of waste waters, contrary to the Rules and Regulations of the
Sanitary Water Board. Respondent overlooks the fact that Article 600,
Section I 0, supra, clearly prohibits the discharge of waste waters showing
more than a slight iridescence, in addition to its limitation on the amount
of oil which can be discharged to the waters of the Commonwealth.
The record is clear that a heavy iridescence was observed in the
River and that the Commonwealth's witnesses were able to visually trace
the source of this heavy iridescence to the large numbers of brownish-black
specks or nodules being discharged in the waste waters from Outfall 3-28.
We are aware of the principle announced by the Commonwealth
Court in Bortz Coal Company, Appellant v. Air Pollution Commission 2
Pa. Cmwlth. 441, 279 A.2d 388 (1971) and in North American Coal
Corporation v. Air Pollution. Commission 2 Pa. Cmwlth. 469, 279 A.2d
356 ( 1971) that visual observations are not adequate evidence of a violation
where recognized scientific tests are available. We believe however, that
neither Bortz nor North American is applicable to this proceeding, for the
reason that a detennination as to whether a substance shows more than
a slight iridescence necessarily and obviously requires visual observation and
not scientific testing.
We conclude that on December 3, 1970, Respondent discharged
waste waters to the waters of the Commonwealth which showed more than
a slight iridescence, contrary to Article 600, Section 10 of the Rules and
Regulations of the Sanitary Water Board. We conclude, therefore, that
Respondent violated Section 307 of "The Clean Streams Law" of
Pennsylvania, 2 supra, on December 3, 1970.
It is our belief that Respondent also yiolated Section 401 of "The
Clean Streams Law" of Pennsylvania, supra, 35 P.S. §691.401, on
December 3, 1970. This section provides as follows:

"It shall be unlawful for any person or municipality
to put or place into any of the waters of the
'2.
We find that the oil being discharged from Outfall 3-28 on December 3, 1970, was an industrial
. waste, under the definition of "industrial waste" which is set forth in Section 1 of "The Clean
Streams Law"·· of Pennsylvania, supra, 35 P .S. s 691.1.
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Commonwealth, or allow or permit to be discharged
from property owned or occupied by such person
or municipality into any of the waters of the
Commonwealth, any substance of any kind or
character resulting in pollution as herein defined.
Any such discharge is hereby declared .to be a
nUisance.
In Section 1 of The Clean Streams Law of Pennsylvania, supra,
pollution is defined as follows:
" 'Pollution" shall be construed to mean
contamination of any waters of the Commonwealth
such as will create or is likely to create a nuisance
or to render such waters harmful, detrimental or
injurious to public health, safety or welfare, or to
domestic,
municipal,
commercial, industrial,
agricultural, recreational, or- other legitimate
beneficial uses, or to livestock, wild animals, birds,
fish or other aquatic life, including but not limited
to such contamination by alteration of the physical,
chemical or biological properties of such waters, or
change in temperature, taste, color or odor thereof,
or the discharge of any liquid gaseous, radioactive,
solid or other substances into such waters."
The Commonwealth clearly proved that the discharge from
Outfall 3-28 resulted in pollution of the Monongahela River, within the
meaning of Section 401 of "The Clean Streams Law". The unrebutted
testimony of Margaret Belli that the substance was brownish-black, that
it was oily, that it showed a heavy iridescence, that it reflected various
colors and that it stained her hands, supplied the necessary proof.
Respondent argues that the Commonwealth presented no evidence
that the violation which formed the basis for its Complaint For Civil Penalty
in this action was willful. Respondent also argues that the Commonwealth
presented no evidence of the damage to the waters of the Commonwealth
or their uses or of the cost of restoration of the waters affected by the
discharge.
Section 605 of "The Clean Streams Law" which provides for the
imposition of a civil.penalty for a violation of "The Clean Streams Law"
qr a Rule or Regulations of the Sanitary Water Board, expressly authorizes
the .assessm.~nt of ~ civil penalty whether or not the violation was wilfull.
•

II
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Furthermore, there is ample evidence in the record to show that
Respondent knew that oils and grease were being discharged to the
Monongahela River without proper treatment on December 3, 1970, and
that Respondent did not place an oil boom on the river in an effort to
stop the oil from spreading over the surface of the water.
We believe that the Commonwealth did present evidence of the
The testimony of
damage to the waters of the Commonwealth.
Margaret Belli, which sustains our conclusion that the discharge from
Outfall 3-28 resulted in pollution of the Monongahela River, is equally
convincing as evidence that the discharge caused damage or injury to the
waters. It cannot be denied that an oil slick which spread over a large
portion of the river down river from this Outfall caused damage or injury
to those waters.
We do agree with Respondent that the Commonwealth presented
no evidence as to the cost of restoration of the waters affected by the
discharge of oil from Outfall 3-28 on December 3, 1970.
Respondent's final argument is that this proceeding violates the
due process guarantees of the Constitution of the United States and of
the Pennsylvania Constitution for the reason that the Department, by
institution of this action prior to the creation of the Environmental Hearing
Board, has placed itself in the posture of acting as both prosecutor and
judge in this proceeding.
This argument is now moot. This Board has thoroughly reviewed
the transcript of this proceeding and our findings and conclusions are based
upon this review. The Department is not now acting as prosecutor and
judge. 3
3.
Even if this Board had not been created, we believe that there would not have been a violation
of Respondent's due process rights in this matter. In Section 35 of the Act of December 3. 1970,
P.L. ----,No. 275, 71 P.S. 510-108, the Legislature expressly provided that aU powers granted
to the Environmental Hearing Board were to be exercised by the Department until the Environmental
Hearing Board officially came into existence. lnhnnsylyanja Publications Inc. y. Pennsylvania Pub!jc
Utility Commission 152 Pa. Superior Ct. 279, 32 A.2d 40 (1943), revd. on other grounds, 349
Pa. 194, 36 A.2d 777 ( 1944 ), the Court stated that where the legislature did not see fit to separate
the functions of an administrative body, it must be assumed that it did not intend that a reasonable
bias in favor of the enforcement of the law should invalidate the proceeding. In Bortz, supra,
th11 Court found that it was common for the employees of the adjudicating regulatory agency to
assume the rule of prosecutor, witness and judge. The Court stated that a carefuf scrutiny of
!he proceedings was necessary in such a case, but the Court did not invalidate the proceeding on
due process grounds •
..···
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In view of our finding that on December 3, 1970, the discharge
from Ot1tfall 3-28 was contrary to Article 600, Section 10 of the Rules
and Regulations of the Sanitary Water Board, was contrary to Section 307
of "The Clean Streams Law", and was contrary to Section 401 of "The
Clean Streams Law", we hold that a civil penalty should be assessed against
Respondent.
Section 605 of "The Clean Streams Law" provides for a maximum
civil penalty of $10,000.00 for these violations on December 3, 1970. We
do not believe that the imposition of the maximum civil penalty is
appropriate under the facts as developed at the hearing.
We conclude that Respondent should be assessed a civil penalty
iry the amount of $5,000.00 for the violations which it committed.
CONCLUSIONS OF LAW

1. The oil which was discharged from facilities owned, operated,
maintained and controlled by United States Steel Corporation, to the waters
. of the Commonwealth on December 3, 1970, constituted an industrial
waste as defined in Section 1 of "The Clean Streams Law".
2. Respondent violated Article 600, Section 10, of the Rules
and Regulations of the Sanitary Water Board on December 3, 1970, by
discharging waste waters to the waters of the Commonwealth which showed
more than a slight iridescence.
3. Respondent violated Section 307 of "The Clean Streams
Law" by discharging industrial wastes into the waters of the Commonwealth
contrary to Article 600, Section 10, of the Rules and Regulations of the
Sanitary Water Board.
4. The discharge o[ oil from facilities owned, operated,
maintained and controlled by Respondent, to the waters of the
Commonwealth, created pollution, as defined in Section ·1 of "The Clean
Streams Law".
5. Respondent violated Section 401 of "The Clean Streams
Law" by putting or placing a substance into the waters of the
Commonwealth resulting in pollution.
6. Respondent is liable for Civil Penalties, under Section 605
Qf "The Clean
Streams Law", for the violations of "The Clean Streams
..···
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Law" and the Rule~ and Regulations of the Sanitary Water Board which
Respondent committed on December 3, 1970.
ORDER

In accordance with Section· 605 of "The Clean Streams Law",
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. Section 601.1
et. seq. a Civil Penalty in the amount of $5,000.00 is assessed against the
United States Steel Corporation and in favor of the Commonwealth of
Pennsylvania "Clean Water Fund". The Prothonotary of Allegheny County
is hereby ordered to enter this penalty as a $5,000.00 lien against the
aforesaid United States Steel Corporation with interest at the rate of 6%
per annum from the date hereof. No costs may be assessed upon the
Commonwealth for entry of the lien on the docket.

Alan Mitchell Corporation
ALAN MITCHELL CORPORATION
Jack W. Blumenfeld and
Alan Feingold, Owners

Docket No. 71-108

ADJUDICATION
By PAUL E. WATERS, Member, June 7, 1972

This is an appeal from the refusal by the Department of
Environmental Resources of a request by Alan Mitchell Corporation and
two individual property owners in Marple Township, Delaware County,
Pennsylvania, to hookup the existing Radnor-Haverford-Marple Authority's
sewage treatment system.
The decision was made because of the presently overloaded
condition of the sewer treatment facilities, which required the imposition
of a sewer ban in 1969.
The Appellants, Alan Mitchell, et al., have spent a large sum of
rrioney constructing. what is to be an office building in the Township. If
·the Department's ·decision is allowed to stand this obviously could have
..···
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dire financial consequences for the Appellants.
FINDINGS OF FACT

1. The Commonwealth issued a pennit (8423-S) to the Radnor,
Marple Township Authority, hereinafter called "Authority", on
December 7, 1953, which authorized its sewage treatment plant to receive
a sewage flow of 3.6 million gallons per day (M.G.D.). (N. T. pg. 38,
39)
2. In 1969, the plant received an average of 6.1 M.G.D. This
has increased to 6.4 M.G.D. in 1970 and 6.6 million gallons in 1971.
. (N. T. pg. 39)
3. The Department of Environmental Resources, hereinafter
called "Department", imposed a ban on future sewer hookups to the
Authority Sanitary Sewer System on April 28, 1969. (N. T. pg. 38)
4. The · ban was imposed after an investigation by the
Commonwealth indicated that sewage was not being ·properly treated
because of the overload flow and was passing into the Darby Creek as raw
sewage, creating odor and nuisance problems. (N. T. pg. 36)
5. A building pennit was applied for by Appellants in April
1971, and was granted during the summer of 1971, for construction of
an office building at 1974 Sproul Road, Marple Township. (N. T. pg. 10)
6. Although the Appellants' proposed building plan calls for
44 plumbing units, the present plan is to have 35 units consisting of toilets,
basins, sinks and urinals. (N. T. pg. 68, 69)
7. Additional hookups have been permitted in other cases
subsequent to the ban imposed in 1969. This has been done based on
the policy of the Sanitary Water Board (now Department of Environmental
Resources), which has recognized at least four (4) classes of exceptions:
1. Where a structure existing prior to the ban is
connected thereafter.
2. Where a structure which is connected prior to
. the ban is demolished and a new structure is built, it can be
connected .
. . . 3.

Where a person relocated in the area because
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his home was taken for highway purposes, the new structure
can be connected.
4. Where the delay in the granting of the
application to connect to the system was caused by the
government itself, prior to the ban, thereafter, the delay period
is discounted in determining whether the application to
connect was timely.

(N. T. pg. 47)

8.

When the Township of Marple issued to Appellants a building
permit to construct an office building, the permit specifically stated that
an on-site sewage system was required. (N. T. pg. 20)
9. The Appellants have constructed an attractive four story
office building on the property in question at which they propose to
maintain their office.s and rent space with a total employment projection
of 120 persons. (N. T. pg. I 7)
io. There is presently on the tract, of land in question an old
building, which now serves as office quarters for Appellants, and which
has its own on-site disposal system of cesspool and septic tanks. (N. T.
pg. 16)
11.
It is proposed that this building, which has only three or
four fixtures, will be razed when the new office building is occupied. (N.
T. pg. 13)
12.
On August 16, 1971, Appellants made their first written
request to the Department to connect their office building, then already
under construction, to the Authority sewage treatment system. (N. T. pg.
13)
On September 23, 1971, the Department notified Appellants
13.
that their request to hookup to the Authority system was refused because
of the sewer ban which had been previously issued. (N. T. pg. 40)
CONCLUSIONS OF LAW

1.

The Board has jurisdiction of the parties and the subject

matter.
2. The Department properly issued a sewer ban on April 28,
· 1969, prohibiting further connections to the Radnor, Haverford, Marple

Alan Mitchell Corporation

71.

Township Authority sewage treatment systems.
3. The Department properly denied the request of Appellants
on September 23, 1971, to connect their newly constructed office building
located at 1974 Sproul Road, Marple Township, to the Authority
treatment system.
4. The Department properly determined that the Appellants did
not qualify for an exception to its sewer ban order of 1969, which was
in effect.
5. The Department has not properly promulgated rules and
regulations regarding exceptions to sewer ban orders.
DISCUSSION

The Clean Streams Law (35 P.S. 691.1) was enacted to im;ure
that the day will not come in Pennsylvania when Samuel Taylor Coleridge's
famous lines "Water, Water everywhere 1 nor any drop to drink" aptly
describes our ·condition.
In its declaration of policy, The Clean Streams Act states:
"(1) Oean, unpolluted streams are absolutely
essential if Pennsylvania is to attract new manufacturing
industries and to develop Pennsylvania's full share of the
tourist industry.

* * *
"(3) It is the objective of the Clean Streams Law
not only to prevent further pollution of the waters of
the Commonwealth, but also to reclaim and restore to
a clean,· unpolluted condition, every stream in
Pennsylvania that is presently polluted."
Pursuant to this policy, and in accordance with Section 5 of the
Act, the Department2 has adopted the following regulation:
Chapter 91, §91.33 (b)
"(b) No person or municipality shall authorize or
permit the added discharge of sewage or industrial wastes
into a sewer, sewer system or treatment plant owned or
operated by such person or municipality without written
I,

Rime of the Ancient Mariner.

2. TJlis regulation was originally enacted by the Sanitary Water Board (Article 400, § 6c) as
predecessor of the Department of Environmental Resources, under which the rules and regulations
were recodified.
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authorization from the Department where such person
or municipality has previously been notified by the
Department that the sewer, sewer system or treatment
plant is not capable of conveying or treating additional
sewage or industrial wastes, or is not operated or
maintained in accordance with the permit or applicable
orders; rules and regulations." ·
As often is the case, we are called upon to balance equities in
a situation in which economic considerations are placed on the opposite
side of the scale from environmental issues. A beautiful building worth
more than two million dollars has been erected in Marple Township,
Delaware County, Pennsylvania. The building owners have now been refused
permission to connect this structure to a sewage treatment facility 3 , which
has already exceeded its capacity to properly treat the sewage inflow before
final di~charge into Darby Creek.
Appellants are faced with this problem because they proceeded
with. construction, according to their testimony, under the impression that
the connection would be permitted. The Appellants were under this
impression because one of their employees, who was not called as a witness,
obtained this assurance from an unnamed employee of the Township. 4 Not
only are we faced with hearsay testimony on a crucial issue of Appellants
case, we are not even advised exactly who made the hearsay statement.
Clearly, no finding can stand on so shallow a basis as this. If, for example,
it appeared that the building had· been constructed on the basis of a
representation made by an employee of the Township with apparent
authority to do so, and it further appeared that the Appellants had moved
ahead based on this assurance, although improper, we might be faced with
an estoppel question. On that theory, where one changes his position based
on the representation of another, the other person is estopped from claiming
that the reliance was improperly placed on his statements. That is not
this case. Aspinwall-Delafield Co. v. Boro. of Aspinwall, 229 Pa. 1.
Weighing heavily upon us also is the fact that one of the
Appellants has had much experience and has been engaged in the
. 3.

The Authority serves Radnor, Haverford, Marple, Newton and Tredyffrin Townships.

4. Where a witness is available to a party, and is not called, it may be inferred that his testimony
would not have been· favorable to the party failing to call him. Bayout v. Bay out, 373 Pa. 549
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construction business for many years. 5 We believe that he knew, or ought
to have known, that a sewer ban existed in this area for nearly two years.
In any event, it was much less than prudent to undertake a project of
this magnitude without the written assurance of a detail as important as
the one here involved.
This case points up a need for clarification of the law which will
govern our future decisions in this area.
Appellants have placed great emphasis on the fact that other
structures have been permitted (under certain circumstances) connection
to the sewer system, and that the increase which they would cause is so
small as to be negligible. Let us explore these claims separately.
Uniformity and certainty, of course, are to be sought at all times
where they are attainable goals in this area of the law. It is a matter
of no small concern to this Board that there are no published regulations
··outlining the situations in which exceptions will be granted to a sewer ban
order of the Department. The testimony does indicate that there is a policy
· of the Department to grant exceptions in four circumstances. These
' exceptions, it appears, have been developed along lines which serve to make
"' the se.wer restriction reasonable and equitable. The law has always aspired
to nothing less.
The Appellants would argue that they have been denied equal
protection of the law in violation of the U. S. Constitution, when
exceptions are granted to some, but refused to them.
The cases are clear on this point, and the law requires only that,
where classifications are made, they must have some reasonable basis for
the different treatment accorded. The four classes of cases where exceptions
have been traditionally granted by the Department cover the connection
of previously existing buildings, new buildings after one that is connected
is razed, where a highway condemnation causes relocation and where a delay
is caused by governmental auth.orities. Empire Box Corp. of Stroudsburg v.
01estnut, 352 Pa. 418.
It is clear that these exceptions are fair and reasonable, and we
find them to be proper in substantive content. The problem is that they
5. · Mr. Blumenfeld, one of the owners, testified that he had built more than $150,000,000 worth
of projects in Pennsylvania.

.

.
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have not been promulgated as Department regulations, but merely us.ed as
policy. As this relates to Appellants, our choices are three; we could:
(a) require that all hookups made under this policy be disconnected,
(b) allow Appellants to connect because of these previous procedurally
questionable connections, or (c) maintain the status quo and set a proper
direction for the future.
We elect the latter course.
The Department may properly promulgate in accordance with
statutory procedures, any regulations it chooses regarding exceptions to its
sewer bans. The public is entitled to know in advance what the exceptions
are, if any. This Board, on the other hand, will continue to determine
whether the exceptions are being properly and fairly construed. In addition,
the Board alone, governed by settled equitable principles, may grant an
exception not specifically and previously authorized by the Department
regulations. One such set of circumstances calling for Board action was
alluded to earlier in this Adjudication.
Even if some mistakes may have been made in granting exceptions
to the ban, or there was laxity in enforcing the ban (which we do not
find), there still can be no claim of unjust discrimination. Nor does the
failure to reduce the policy of exceptions to regulations amount to anything
more than a mistake of administrative judgment which, in our view, does
not amount to unjust discrimination violative of equal protection. Sims v.
Cunningham, 203 Va. 347, cert. den. 371 U. S. 840; Mackay Tel. and
Cable Co. v. Little Rock, 250 U. S. 94.
Appellants' case does not fall within the exceptions whether
granted by administrative policy or regulation. We detect no pattern of
discrimination which would invalidate the administrative action under
review.
Turning now to the Appellants' claim, that the added load from
their new four story building containing 35 units would be negligible, only
two brief comments are required. First, we believe that this new structure
will add measurably to the present overload of the Authority sewer system
and, secondly, even if it does not, the amount is irrelevant:. inasmuch as
it' is the .-connection itself which the Department has prohibited. These
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kind of cases should not turn on the amount of added sewerage in the
individual case, because presumably this approach is what has caused the
very problem (always room for one more) that the Department has set
aut to solve by the ban.
One final point raised by this appeal requires our attention. The
Appellants allege that the law 6 requires that, after application is made to
the Department for a permit, the permit must be issued or denied within
seven (7) days, which was not done in this case.
That provision is not applicable to the facts of this case. There
would have been no requirement for a permit from the Department at all,
but for the sewer ban. The provision relied upon by Appellants is concerned
with the initial installation of an individual or community sewage disposal
system, and not an effort to hookup to an existing system.
ORDER

1. The appeal in the matter of Alan Mitchell Corporation,
Jack W. Blumenfeld and Alan Feingold, Owners, is hereby dismissed.
2. The Department shall immediately undertake to aid and
advise Appellants of the alternatives available to them in getting their newly
constructed building into compliance with Department regulations.
3. The Department shall undertake to properly promulgate its
rules and regulations regarding sewer ban exceptions.

6.

Pennsylvania Sewerage Facilities Act.

,.···

(35 P. S. 750.7)
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Docket No. 72-140

BORTZ COAL COMPANY
George Township
Fayette County

ADJUDICATION
By PAUL E. WATERS, Member, June 12, 1972

This case has had a very long and interesting history. It was
August of 1961, when the first complaints concerning emissions from the
Bortz Coal Company plant were made to the Commonwealth, by residents
of the Smithville area.
After investigations, correspondence and meetings over the years,
an abatement order was issued by the Department of Health 1 in August
1969. The order was appealed and, after a hearing .on December 1, 1970,
the Air Pollution Control Commision order was upheld with modification
only in . the time allowed for compliance by the Appellant, Bortz Coal
Company. This order was then appealed to the Commonwealth Court and,
after hearing, the Court speaking through Honorable Harry A. Kramer, on
July 9, 1971, found that the record did not contain substantial evidence
to support the order, and remanded the case for further testimony. 2
The Commonwealth Court was particularly concerned about the
lack of acceptable scientific proof of the violation alleged, and the exclusion
of evidence relating to economic consequences of the Commission order.
·It is clear that the remand order did not contemplate a hearing
de novo, but was simply to serve as a second opportunity for the
Department to meet its burqen of proof by supplementing the record, and
for Bortz to show the economic impact of the order.
The . hearing was held by the Environmental Hearing Board on
March 21, 1972, and the Department offered testimony to the effect that
there are only two practical and efficacious methods of proving a violation
1.
The Department of Environmental Resources, by Act No. 275, Act of
December 3, 1970, P. L: ----, was given the power and duties of the Air Pollution Control
Commission and the Department of Health as they relate to pollution.

2.
The Environmental Hearing Board was created by Act 275, and given the powers
and duties t!J· hold hearings previously belonging to the Air Pollution Control Commission.
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of air pollution Regulation IV, by the
alleged by the Department that because
coke oven, 3 violation can be shown only
balance estimate technique and by the

Bortz Coal Company. It is now
of the unique nature of a beehive
by what is known as the material
Ringelmann Smoke Chart test.

FINDINGS OF FACT

1. The Bortz Coal Company owns and operates 66 beehive
coke ovens in Smithville, Fayette County, Pennsylvania. (N. T. pg. 46,
98)
2. The Bortz Coal Company presently employs less than
80 persons on its coke ovens in the economically depressed area of Fayette
County. (N. T. pg. 98, 89)
3. On September 12, 1968, a qualified and authorized agent
of the Department went to the Bortz Coal Company and took pictures
which show dark smoke coming from the beehive coke ovens and entering
directly into the outside air. (N. T. 68, 71, 74), (Prev. Rec. N. T. 26,
27)
4. On November 13, 1969, qualified and authorized agents of
the Department went to the Bortz Coal Company and, without the aid
of a Ringelmann Smoke Chart, observed emissions from the beehive coke
ovens directly in the outside air. (N. T. pg. 56, 58)
5. On August 12, 1971, qualified and authorized agents of the
Department went to the Bortz Coal Company and, with a Ringelmann
Smoke Chart, measured the smoke emissions from the coke ovens entering
the outside air. (N. T. pg. 59, 66)
6. The Department has no scientific method by which it can
prove the exact quantity of the actual emissions from the Bortz coke ovens
as required by Regulation IV, Section 1.3 (2). (N. T. pg. 28)
7. The Department's Guide for Compliance with Regulation IV
authorizes the use of a "material balance" test which, in effect, measures
the difference between input weight and output weight to estimate the
emission weight/rate. (N. T. pg. 35)
. .
3.
~ beehive .cok~ ~ven is an arched, come-shaped oven in which heat is supplied by
partial combustion of coal wJthm the oven chambers and in which destructive distillation of coal
occ.u{s with n~.·· recover~ of by-products. The combustion process transforms the coal into the
des1red coke a·nd the deleterious by-products are discharged directly into the air.
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8. In employin~ the "material balance" test, the Department
used figures stated in a letter from the Bortz Coal Company as to coke
output amounts, together with estimates from a publication which was not
offered into evidence, to support the emission violation allegation.
(N. T. pg. 39)
9. The Department offered some evidence to show that the
Bortz Coal Company, under its Regulations, would be permitted emissions
of approximately two (2) pounds per hour of suspended particulate matter,
and one and one-half ( 1-1 /2) pounds per hour of particle fall.
(N. T. pg. 50)
10. The Cepartment Regulation IV, Section 1.3 (1 ), provides
that an air pollution problem shall be deemed to exist if a person allows
the emission of smoke darker than No. 2 of the Ringelmann Smoke Chart.
(N. T. pg. 26, 40, 43, and 44)
11. The Bortz Coal Company. did, on September 12, 1968,
allow the emisSion of smoke from its coke ovens, darker than No. 2 of
the Ringelmann Smoke Chart. (N. T. pg. 74)
12. On
other
occasions
(N vember 1969,
and
August 12, 1971 ), the emissions from the Bortz Coal Company exceeded
the amount authorized by Regulation IV, Section 1.3 (1 ), of the
Department. (N. T. pg. 56, 59, 66)
CONCLUSIONS OF LAW

I. The Board has jurisdiction of the persons and subject matter
of this appeal.
2. The Department has met its burden of proving that it is
not possible to employ the stack test, high volume sampler test, electrostatic
precipitator, or tests of suspended particulate matter or particle fall, to
show a violation of the Department's Air Pollution Regulations.

3. The Department has met its burden of proving that the only
two methods by which it can demonstrate a violation of its Regulations
(a) material balance estimates and,
~y beehive coke. ovens are:
(b) .Ringelm.ann's
Smoke
test.
,.··
.
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4. The Bortz Coal Company was responsible for smoke
emissions from its coke ovens, darker than No. 2 of the Ringelmann Smoke
Chart on September 12, 1968, and is, therefore, in violation of
Regulation IV, Section 1.3 (1) of the Department's Air Pollution
Regulations.
5. The Department has failed to produce substantial evidence
by the use of the material balance estimate technique to show a violation
under Regulation IV.
6. The Department has met its burden of proof regarding its
order of August 22, 1969, to the Bortz Coal Company, based on
Section 1.3 (1 ), of Regulation IV (Ringelmann test).
7. The order issued by the Department on August 22, 1969,
is fair and reasonable.
DISCUSSION

We must here face _head-on, the issue of the economic impact
of our recent awakening4 to the consequences of environmental rape.
The Bortz Coal Company, since 1898, has operated the coke ovens
here in question and, presumably, has a substantial financial investment
in their continued operation. Equally as important is the fact that the
plant is located in an area of our State which has been declared economically
depressed. Should the company be unable (or unwilling), to meet any
requirements for pollution abatement imposed by the Department, the real
weight of that decision would be borne by the employees (or ex-employees)
of the Bortz Coal Company.
On the other hand, the record of the previous hearing in this
5
matter contains extensive testimony by residents of the area near the coke
ovens, indicating the price they have paid and are paying in property
damage, and the side effects of polluted air. 6
4.
As pointed out in the opinion of Honorable Harry Kramer when this case was
previously before the Commonwealth Court, the legal framework for Environmental Law goes back
to early common law, Bortz Coal Co. v. Air Pollution Comm., 297 C. D. 1970, 2 Comth. 441.
5.

April 30, 1970.

6.

Mrs. Cecilia Redmann, a nearby resident to the plant, testified at the first hearing:

"Q. Have you any (concerns) particularly as to the health of your family?

A. Yes, I do·.
,.···

I worry about my children.
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The basic question in this case, of course, is whether the
Department has offered substantial evidence, in accordance with its own
Regulations, to prove a violation by Bortz.
Having accepted the expert testimony, unrefuted by Bortz, that
there are only two avenues open to the Department to prove its case where
beehive coke ovens are involved, we turn now to the weight and quality
of the offered proof.
I.

The material balance estimating technique, specifically authorized
by Regulation IV Guidelines; requires proof of the weight of coal put into
an oven, and the weight of the coke taken out. It is then estimated that
the weight of the emission directly into the outside air is some fixed
percentage of the difference between the input-output figures.
The
Department has attempted to use the material balance test only as a starting
point, but without having the actual weight figure of the coal used, figuring
backwards, it has arrived at the conclusion that the Bortz ovens emit
22-1/2 pounds of particulate matter per hour.
6.

(Continued)
Q.

In what respect?

A.

In all these ten years •.. in ten years we have been breathing that dirt and that's
what I worry about. My porches are filthy. The screens are filthy. It (dust
from coke ovens) goe.s even into the refrigerator. Now, it could be hard to
believe, but when we took the racks out it was underneath the racks.

Q.

May I ask you this: Were you present at the hearing when slid.es were shown
by the engineer of the Department?

A.

Yes, I was.

Q.

A number of these slides showed a very dark cloudy almost obscured condition?

A.

Yes.

Q. · I ask you:

Does this slide or did these slides fairly show the conditions in
and about your residence?

A.

Yes, sir. I am under oath.
through there.

Q.

By this you mean poor visibility and dark conditions?

A.

Right."

,.···

Believe me, that's exactly what we have to go
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Essential to this new hybrid theory is a conclusion that there
is a 25% emission loss in the coking. process. 7 It is this very emission
loss figure that we have set out to find in the first place. The Department
would have us accept the 25% as the emission percentage estimate, in order
that it can then prove the volume of the emission! This we cannot do.
In North American Coal Corp. v. Air Pollution Commission,
301 C. D. 1970, the Court said:
" ... with. regard to the use of calculations made from
industrial and scientific bulletins and standard works,
there must be proof in the record that the data used
is reasonably accurate and properly applicable."
The testimony offered does not meet that test .
. We are unable to execute the mental gymnastics necessary to
follow this reverse gear logic the Department would foist upon us.
It is as clear as crystal that the effort of the Department to prove
the violation of its air Regulations by the proposed material balance
procedure has failed.
7.
The Department witness testified that he obtained this 25% figure from a nine (9)
year old publication, "The Air Pollution Aspects of the Iron and Steel Industry". So far as we
know, the Bortz Coal Company is not engaged in the aforesaid industry. More to the point, the
publication was not offered into evidence, and when the Examiner questioned the witness concerning
the accuracy of the 25% figure his answer was: "There has been very little published and this
is one of the numbers." This followed:
"Examiner:

Have you come across any other literature on the amount of
emission loss?

Witness:

If you read in the literature the process is drive the volatiles
from the coal in order to obtain a more carbonaceons material.

Examiner:

But you are not answering my question.

Witness:

So it depends on the volatile matter, the per cent, and the
per cent does vary.

Examiner:

Do you know what the range is? Does it go as low as IS%, that is,
the emission from the coal to produce the coke, if you know?

Witness:

I do not know."

..··'

(N.T. pg. 47)
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The other theory upon which additional testimony was received
concerns the use of the Ringelmann Smoke test, both with and without
the actual chart in the field.
We have been warned about visual observations as a basis for
finding air violations when other methods are available. In North American
Coal v. Air Pollution Commission, 301 C. D. 1970, the Court said: "We
want to make it clear that visual tests do constitute admissible evidence
as a test, but, nevertheless, when recognized scientific tests are available
and practical, Courts must insist upon their use and presentation. If there
are no scientific tests possible or available, these circumstances must be
explained on the record. In such a case extraordinary care should be taken
to make certain that the visual tests are made accurately and fairly, and
constitute sufficient proof to sustain the opinions of the experts presented."
When this very case was before the Commonwealth Court, Judge Kramer,
commenting on the. same problem, said: "Visual tests and observations
are not adequate evidence of a violation where recognized scientific tests
are available."
Bortz Coal Co. v. Air Pollution Comm.,
No. 297 C. D. 1970, 2 Comth. 441.
When this case was argued before the Commonwealth Court, the
record did not indicate that the standard and usually acceptable tests were
not available.
Regulation IV, § 1.3 (1) of the Air Pollution Commission
provides:
"In the absence of a determination by the
Commission imposing more stringent or less stringent
limits, as provided for in § 1.4 of this regulation, a local
air pollution problem shall be deemed to exist:
( 1) If any person causes, suffers, allows or permits
smoke from any combustion unit, the shade or
appearance of which is darker than No. 2 of the
Ringelmann
Smoke Chart, to be emitted into the
outdoor atmosphere.

***
...

"Whenever a local air pollution problem is deemed

.

.

.

~

.

.
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";'
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to exist, the Department may, in accordance with the
procedures provided in the Air Pollution Control Act,
issue an order directing the person or persons charged
with causing, suffering, allowing or permitting such air
pollution problem to control, abate or prevent such air
pollution problem."
In Commonwealth v. Queen Coal Co., the Commonwealth sought
a preliminary injunction against the defendant coal company, based in part
on the Ringelmann test, set out above. Although the Court there ruled
that the Regulation is not prohibitory in nature, the Supreme Court 8 was
equally divided and the decision was sustained for that reason. 9 Inasmuch
as that was a suit for an injunction, and there was no department order
· involved, we feel that case can be distinguished. In any event, we are
obliged to place our interpretation on the Regulations, believing that the
Commonwealth Court will want the benefit of the construction placed on
these Regulations by the new Environmental Hearing Board, should this
matter be again before it.
In reaching our decision we have, of course, been primarily guided
··by the language of Bortz Coal Co. v. Air Pollution Commission, (supra).
The Court there invited the very evidence upon which the Department now
relies. Judge Kramer said at page 459: "If the engineering witness'
testimony can be verified by established tests, then there is no doubt that
the Commission can accomplish its purpose in this matter. We will remand
this case back to the Commission for the purpose of having the Commission
properly establish substantial evidence to prove the violation alleged in this
case. ... This Court is not unfamiliar with the Ringelmann Smoke Chart,
and therefore the Court is puzzled why such an inexpensive method of
testing was not used in this case."
The uncontradicted evidence shows that on September 12, 1968,
a qualified agent of the Commonwealth visited the Bortz coke ovens and
8.

Commonwealth v. Queen Coal Co., 2 Comth. 1, 445 Pa. 478.

9.
In a well reasoned opinion for reversal, Mr. Justice Eagen asserts: "The language
empl.oyed by the Legjslatur~; in this section leads me to conclude that although the regulations
were to be definitional in character, by their purpose, i.e., set standards to carry forward the
pr.ohibitory goal of the statute, they had to be prohibitory in nature."

..··'
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observed the large amounts of dark smoke leaving the beehive ovens and
entering directly into the outside atmosphere, which, in his opinion, was
in violation of the above Regulation.
This witness, on November 13, 1969, visited the Bortz coke ovens
and again, without the use of any measuring instrument observed the
operation of 33 ovens and their emission of smoke darker than Ringelmann
No. 2. The key fact in all of this is that the witness presented by the
Commonwealth was accepted by the Hearing Examiner as an expert in
Ringelmann smoke density measurements. His experience had been gained
and skill developed both with and without the actual use of the Smoke
Chart. 1 0
On August 12, 1971, with five coke ovens operating, the same
agent performed the Ringelmann test at the ovens with the use of the Chart.
Each oven emission was tested separately and it was determined to be
Ringelmann No. 3. The records of these tests were admitted as exhibits.
On the same occasion, two other agents used the smokescope and a Plibrico
smoke chart respectively, to cont1rm the Ringelmann finding. The witness
testified that the emissions observed, prior to the order of August 22, 1969,
were even darker than the Ringelmann No. 3, observed on August 12,
1971, when the Ringelmann Chart was used.
We would be less than candid if we failed to mention that a
heavy makeweight in this case has been the slides shown at the hearing
and admitted into evidence. If pictures speak louder than words, certainly
the slides screamed "pollution". Some of the slides were taken prior to
the order of 1969, and some thereafter. All of them offer unmistakable
evidence that, indeed, very dark smoke has been emitted into the outside
atmosphere of Smithville, Pennsylvania, by the Bortz Coal Company.
Putting all of this together, we have concluded that the Bortz Coal Company
did violate Regulation IV of the Air Pollution Regulations, and the order
issued against it on August 22, 1969, was proper. 11
10. When a witness has qualified as an expert, we feel the language of People v. Plywood
Mfg's of Calif., 291 P.2d 587 (591) is appropriate.
"In proving a violation, a witness may testify although he did not have a Ringelmann
Chart actually in the field with him at the time he made his observations. One does
not have to have a color chart in his hands to recognize a red flower, a blue sky. or
a black bird. The question is one of credibility, not competency."
11. Query as to whether the emission from beehive ovens of smoke darker than
· Ringelmann l:io. 2, in .the early stages of the coking process, is a proper matter for judicial notice.
See Griffith v. Atl. Ref. Co., 305 Pa. 386, 14 P.L.E. Evidence.
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ORDER

1.' The order issued by the Air Pollution Commission on
December 1, 1970 is hereby reinstated with the following amendments.
2. That the Bortz Coal Company shall on and after
September 1, 1972, operate the beehive coke ovens at its Smithfield Coke
Plant located in Georges Township, Fayette County, in such a manner that
the emissions from these operations do not exceed the limits set forth in
Section 1.3(1) of Air Pollution Commission Regulation IV.
3. That the Bortz Coal Company shall on or before August 1,
1972, submit to the Department of Environme~tal Resources, a plan setting
forth the procedures to be used to comply with paragraph 2 of this order.
'The plan is to contain a detailed description of the methods or devices
to be used to control the air pollution.

Lafayette Court, Inc.
Docket No. 72-148

,Lafayette Court, Inc.
Borough of Prospect Park
Delaware County

ADJUDICATION
By MICHAEL H. MALIN, Chairman, July 18, 1972

This is an appeal from an Order of the Department of
Environmental Resources dated 1anuary 19, 1972, denying Appellant
permission to connect an apartment complex of twenty-five units to the
Prospect Park Borough Sanitary Sewer System. A hearing was held on
Tuesday, April 1, 1972, before M. Melvin Shralow, Esquire, Hearing
Examiner.
FINDINGS OF FACT

I.
Appellant, Lafayette Court, Inc., is the owner of real estate
located at the corner of I Oth and Lafayette Streets in the Borough of
Prqspect Park, Delaware County, Pennsylvania, having purchased that
propez:ty in 1967.
,..
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2. There is presently erected on the site a house which is
between 70 and 75 years old and which contains five apartment units, four
of which are occupied and one of which is unoccupied.
3. On March 13, 1968 Appellant applied for a building permit
to allow the erection of the five story apartment building containing
55 apartment units.
4. In order to obtain a building permit, Appellant was required
to have its plans approved by the Borough Planning Commission and had
to meet all zoning requirements
5. Final plans were submitted by Appellant on June 21, 1971,
and were approved some time after that date and before December 28,
1971.
6. From March 1968 until the time of final approval of the
plans, Appellant submitted four sets of plans to the Borough Planning
Commission in attempts to satisfy the Commission's requirements, and
applied for and was granted a zoning exception with respect to the plans
which were finally accepted.
7. The accepted plans call for a 28 unit garden type apartment
building.
8. On June 24, 1971, the Department placed a ban on all
connections to the Prosepct Park Borough Sanitary Sewer System for new
construction unless a building permit had been issued on or before the
date of the ban.
9. A building permit had not been issued to Appellant on or
before the date of the ban.
DISCUSSION

After three years of trying to get approval for the construction
of apartments on its land, Appellant finally received that approval, only
to find that a sewer ban had been declared which prevents the issuance
of a building permit to it. Appellant claims that it falls within an exception
established by the Department for undue delays caused by a governmental
agency. The Dep~tment will grant an exception and allow connection
to the sewer system for new construction, even though a building permit
was not issued as of the date of the ban, if such a permit would have
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beeri issued except for undue delay by a governmental agency.
Appellant's president testified to the many objections to his plans
raised by the Borough Planning Commission and the revisions made in order
to meet those objections. He also told ·of his attempts, ultimately successful,
to obtain zoning approval for the project. Although this process of
·negotiation and revision was a burdensome one to Appellant wnich extended
over a period of more than three years, Appellant's witness did not point
to any single incident in which Borough officials were claimed to have acted
arbitrarily or to have created delays beyond those normally expected in
such a situation. The testimony shows that several months were required
for the review of each set of plans, after which the objections of the Planning
Commission were conveyed to Appellant. The plans were then resubmitted
to Appellant's architect, and several months were needed until revisions
were made. Although this occurred several times, Appellant made no claims
that the Plaiming Commission was acting in an arbitrary manner. Of course,
it is understandable that Appellant did not want to antagonize the
government officials from whom it was seeking approval of its plans.
Nevertheless, the record does not establish improper action by local officials.
Accordingly, the action of the Department in denying an exception to the
sewer ban was not improper.
CONCLUSION OF LAW

The Department of Environmental Resources properly denied
Appellant's request for an exception to the ban on connections to the
Prospect Park Borough Sanitary Sewer System.
ORDER

The appeal of Lafayette Court, Inc. from the order of the
Department of Environmental Resources dated January 19, 1972 is hereby
dismissed.

..···
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Joseph W. Gossett, Jr. & Lucinda C. Gossett, His Wife
JOSEPH W. GOSSETT, JR.
LUCINDA C. GOSSETT, His _Wife
5130 East Trindle Road
Hampden Township
Cwnberland County

Docket No. 71-125

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, July 25, 1971

This is an appeal from an Order of the Department of
Environmental Resources dated November 15, 1971 directing Appellants
to allow the Department or persons designated by the Department to enter
their property to remove gasoline products polluting the groundwater.
HearingS were held on January 20, February 3, and February 10, 1972
before M. Melvin Shralow, Esquire, Hearing Examiner. Appellants' request
for supersedeas was gran ted pending final adjudication.
FINDINGS OF FACT

1. Joseph W. Gossett, Jr. and Lucinda C. Gossett, his wife,
("Appellants") are the owners of real estate known as 5130 East
Trindle Road, Hampden Township, Cumberland County, Pennsylvania.
2. Appellants' land is located in an area which also contains
tank farms for the storage of refined petroleum products and pipelines for
the transmission of those products. The tank farms are owned by Atlantic
Richfield Company (Area), Gulf Oil Corporation, and American Oil
Company. The pipelines are owned by Atlantic Pipeline Co. and Laurel
Pipeline Co. The products stored in the tanks and transmitted through
the pipelines are gasoline, kerosene, and fuel oil.
3. In about the first week of June, 1969, it was discovered
that there was gasoline in the ground in the general vicinity of Appellants'
property. The Department of Environmental Resources ("Department")
immediately began an investigation to determine the source of the gasoline
and the extent of the contamination.
4. Representatives of the oil companies and pipeline companies
met with ·iepreseittatives of the Department and a joint Task Force was
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set up under the direction of Mr. Wesley Gilbertson, Deputy Secretary for
Environmental Protection.
5. It has been determined that the gasoline pool extends over
an area of approximately one-third square mile. The source of the gasoline
has not been determined and was not the subject of testimony in this record.
6. There are indications that the pool is migrating slowly into
other areas.
7. The gasoline poses a severe health and safety hazard. There
have been explosions and fires in homes in the area. Gasoline has leaked
into basements. It has appeared on the surface of the land. Its fumes
have infiltrated homes and other buildings. Several fires have broken out
as a result of it. It has made the groundwater in the area unfit for use
by humans, wildlife, and other natural life in the soils. It has killed
vegetation· in the area.
8. Since August of 1969 the Task Force has attempted to
monitor the quantity of gasoline in the groundwater and to remove the
gasoline by pumping.
9. The coordinator of the Task Force has been
Richard Rhindress, a groundwater geologist employed by the Department.
The Task Force has used labor supplied either by the Atlantic Richfield
Co. or by the Atlantic Pipeline Co. The labor has been supplied without
charge to the Commonwealth.
I 0. The situation in general and particular incidents of explosion
and fire have been investigated by the State Fire Marshall. Tests were
also conducted by the Public Utility Commission.
II. The groundwater, which carries the gasoline with it, moves
along fracture zones beneath the surface of the soil. The method adopted
for removal of the gasoline has been to drill wells at various locations
throughout the area, to monitor the wells on a regular basis to determine
when gasoline appears in them, and then to pump out the gasoline and
water from the well.
12. There are approximately 46 wells in the area which are
monitored and pumped.
One of those wells is on the property of
Appellants.
13. ..··· From the inception of the program to the time of the
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hearing, the Task Force had pumped out approximately 217,000 gallons
of gasoline. It is not known how much remains.
14. The well on Appellants' property has been one of the most
productive wells. Approximately 22+ 1/2% of the total gasoline removed
from all wells has been taken from the well on Appellants' property.
15. Damage to Appellants' property has occurred as a result of
this process. Tank trucks and other vehicles have been driven across
Appellants' property. Private vehicles of the men engaged in the work
also have been driven across the property.
16.
Damage also has been caused by the manner in which the
pumping was done. The technique had been to pump the gasoline and
water mixture into the tank truck and then drain off the water on to the
surface of the land. Appellants complained of this procedure and the Task
Force then trucked away all of the liquid for drainage at another point.
17.
Damage also was caused by the Task Force leaving the well
on Appellants' property uncapped. The well then overflowed at times of
high water table, leaving water and gasoline on the surface of the land.
This procedure also has been changed.
18. Since October, 1971, Appellants have denied the Department
and members of the Task Force access to the well on their property. Since
that time monitoring and pumping from that well have ceased.
19. Gasoline remains in the ground in the area and the extreme
hazards to life, health and property continue. In fact, the removal of large
quantities of liquid gasoline may result in increased gasoline fumes, which
create an even greater hazard than the liquid.
20.
The Department seeks access to the well on Appellants'
property for the purpose of continuing the monitoring and pumping of
the well.
21. It is the intention of the Department to continue monitoring
and pumping the well until all traces of the gasoline have been removed.
No time limit has been set or estimated for accomplishing this purpose.
DISCUSSION

It is agreed, by all

parti~s

that a highly dangerous situation exists
irt the area in which Appellants' property is located. The incidents of fire

. ,.:.·
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and explosion have been numerous, and the threat of additional occurrences
of this type continues. In fact, several families in the area have left their
residences, apparently as a result of the properties having been purchased
by the oil companies involved.
It is clear from the record that Appellants have done nothing
to cause this problem. They are suffering not only from the physical damage
caused by the presence of the gasoline and the psychological pressures from
the threat it poses· to life and property, but also from the physical damage
caused by access to and pumping from the well on their property.
Appellants' main contention is that the damage they have suffered
is so extensive that, in effect, their property has been taken from them.
They do not object to the remedial program undertaken by the
Commonwealth and the oil companies, but assert that they should be paid
for their property so that the program may continue. The order appealed
from directs Appellants to permit access to the well on their property but
does not deal with the question of damages. The issues for us are whether
the Department has the power to issue such an order and, if so, whether
the absence of a damage remedy in the order makes it invalid.
I.

The Clean Streams Law

Section 316 of The Clean Streams Law, Act of June 22, 1937,
P.L. 1987, as amended, 35 P.S. §691.316 provides, in pertinent part:
Whenever the Department of Environmental Resources*
finds that pollution or danger of pollution is resulting
from a condition which exists on land in the
Commonwealth the Department may order the landowner
or occupier to correct the condition in a manner
satisfactory to the Department or it may order such
owner or occupier to allow a mine operator or other
person or agency of the Commonwealth access to the
land to take such action. For the purpose of this section,
"landowner" includes any person holding title to or
having a proprietary interest in either surface or
subsurface rights.
•

· These powers, originally assigned to the Sanitary Water Board, were transferred to the
Department .. of Environmental Resources by Act of December 3, 1970, No. 275,
P.L. ----..4'--, 120(22), 71 P.S. s510-1(22).
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Section 1 of the Clean Streams Law, 35 P.S. § 691.1, states:
"Pollution" shall be construed to mean contamination of
any waters of the Commonwealth such as will create or
is likely to create a nuisance or to render such waters
harmful, detrimental or injurious to public health, safety
or welfare, or to domestic, municipal, commercial,
industrial, agricultural, recreational, or other legitimate
beneficial uses, or to livestock, wild animals, birds, fish
or other aquatic life, including but not limited to such
contamination by alteration of the physical, chemical, or
biological properties of such waters, or change in
temperature, taste, color or odor thereof, or the discharge
of any liquid, gaseous, radioactive, solid or other
substances into such waters.
The Department shall
determine when a discharge constitutes pollution, as
herein defined, and shall establish standards whereby and
wherefrom it can be ascertained and determined whether
any such discharge does or does not constitute pollution
as herein defined."

* * *
"Waters of the Commonwealth" shall be construed to
include any and all rivers, streams, creeks, rivulets,
impoundments, ditches, water courses, storm sewers,
lakes, dammed water, ponds, springs and all other bodies
or channels of conveyance of surface and underground
water, or parts thereof, whether natural or artificial,
within or on the boundaries of this Commonwealth.
In its order of November 15, 1972, the Department found that
the groundwater in the area which includes Appellants' property "is polluted
by gasoline products, which pollution has previously resulted in, and
presently threatens, explosions, fires and serious property damage to
occupied structures in the area," and declared such pollution to be a
nuisance and a clear and immediate danger to public health, safety and
welfare. The evidence establishes that such pollution did exist within the
waters of the Commonwealth and continues to so exist.
Appellants argue that Section 316 requires the existence of a
condition which causes pollution and that this condition may not be the
existence ....-of the pollutant or contaminant itself. In other words, it is
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Appellants' position that before the Department may utilize the remedies
provided in Section 316, there must exist some agency or activity which
produces pollution, and that these remedies are not available with respect
to a landowner when the only thing that exists on or under his land is
the pollution itself. The Department, on the other hand, argues that the
pollutant or contaminant itself may constitute the condition which justifies
remedies under Section 316.
The language of the Statute does not address itself specifically
to the issue thus raised. Therefore we must interpret the statute and in
doing so we are enjoined "to ascertain and effectuate the intention of the
Legislature." Statu tory Construction Act of May 28, 193 7, P .L. 10 19,
§51, 46 P.S. §551. That section also states:
When the words of a law are not explicit, the intention
. of the legislature may be ascertained by considering,
among other matters - ( 1) the occasion and necessity for
the law; (2) the circumstances under which it was
enacted; (3) the mischief to be remedied; (4) the object
to be attained; (5) the former law, if any, including
other laws upon the same or similar subjects; (6) the
consequences of a particular interpretation; (7) the
contemporaneous legislative history; and (8) legislative
and administrative interpretations of such law.
Many of the indications which we are directed to seek are
provided in Section 4 of the Clean Streams Law, which declares the policy
of the legislature in adopting the Act:
"(1) Clean, unpolluted streams are absolutely
essential if Pennsylvania is to attract new manufacturing
industries and to develop Pennsylvania's full share of the
tourist industry.

(2) Clean, unpolluted water is absolutely essential
if Pennsylvanians are to have adequate out of door
recreational facilities in the decades ahead;
(3) It is the objective of the Clean Streams Law
not only to prevent further pollution of the waters of
the Commonwealth, but also to reclaim and restore to
a clean, unpolluted condition every stream in
Pennsylvania that is presently polluted;
..···
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(4) The prevention and elimination of water
pollution is recognized as being directly related to the
economic future of the Commonwealth; and
(5) The achievement of the objective herein set
forth requires a comprehensive program of watershed
management and control."

It is particularly helpful to measure the consequences of the
particular interpretation urged by Appellants against the mischief to be
remedied and the object to be attained by this legislation as stated in the
declaration of policy. It is stated that clean, unpolluted water is essential
and that the object of the law is not only to prevent further pollution,
but also to eliminate existing water .pollution. The result of Appellants'
view of the law would deprive the Commonwealth of a major tool in
combating and eliminating pollution in one of the circumstances where that
tool is most needed, namely where the condition of pollution is found
to be in existence on or under land of a party who has not created that
pollution. Such a construction of Section 316 would not effectuate the
stated intention of the Legislature, but would contradict it. Permitting
the Department to take the action requested here will further the legislative
purpose of reducing the very great harm and substantial danger to the public
health, safety and welfare created by the water pollution presently existing.
A finding that Section 316 authorizes the Commonwealth to order
that access to land may be granted under appropriate circumstances need
not and does not carry with it a determination that all of the remedies
under Section 316 may be assessed against an innocent landowner. For
instance, it has been held that an action in equity to abate a public nuisance
will not lie against a party who does not own or control the land where
contamination originates nor control any of the agencies causing or
contributing to the alleged nuisance. Molino vs. Hoban, 72 Mong. 178(C.P.
1955).
The facts in this case are analogous to those in the case of McCabe
vs. Watt, 224 Pa. 253, 73A. 453 and 224 Pa. 259, 73A. 455 (1909). In
that case a small mine fire spread until it threatened a major portion of
Carbondale. Mandatory injunctions to fight the fire were sought against
the mine op.erator .and the owner of the surface property. In the opinion
at 224 Pa. 253, th~ Supreme Court refused to grant an injunction against
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the mine operator on the equitable grounds that the operator had exhausted
of its assets in fighting the flre and the situation was now one to be
dealt with by the entire community. More in point is the opinion at 224
Pa. 259, which deals with the attempt to obtain an injunction against the
surface owner. It was held that there was no right to an injunction against
the owner, since he did not start the fire anci was in no way responsible
for its burning. The Court stated that the owner owed no duty to the
plaintiffs in that case except that in the use and enjoyment of his own
property he must not willfully and wantonly do injury to his neighbors.
Nothing in his conduct brought him within the rule of willful and wanton
negligence, and the same may be said of Appellants in our case. The
language of the Court in describing what action should have been taken
is particularly pertinent:

all

I

•

· "If the lives and property of the citizens of Carbondale
are menaced by the burning coal mine and the efforts
of the owner are unavailing to extinguish the fire, the
municipality should take hold of the situation with a
strong hand, and abate the so-called nuisance just as it
would stop the flames of a surface conflagration. The
right to protect in such an emergency is not limited by
the location of the destructive agency, and the power
of the municipality to act is the same whether the fire
is in the cellar, or upon the roof, or above or below the
surface of the ground. This fire has reached the public
enemy stage, and it should be so regarded and treated
by the public authorities. To hold that a state or county
or other municipal division, each or all of them, cannot
provide protection to the lives and property of citizens
threatened with destruction by fire, would be to place
the seal of impotency on governmental functions, and
to deny that protection the law should afford an
enlightened people. To fiddle on broken strings while
Rome is burning is not in keeping with the spirit and
purpose of the present generation."

The action taken by the Department in this case is in keeping
with the above statement. The gasoline pollution is being treated as a
public danger which. the Department and the oil companies are trying to
combat. Financial. responsibility has not been assigned to Appellants, and
.their statu~.· as im;tocent victims is not challenged. But in order to fight
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this dangerous condition, the Department and those working with it must
have prompt and continuing access to the gasoline pool. Since Appellants'
well has proven to be the major means of this access, it is not unreasonable
to require that such access be made available.
The remedy which the Department has sought in this case is
appropriate under the facts, is consistent with the language of The Clean
Streams Law, will effectuate the purposes of the Oean Streams Law and
therefore we hold that it is authorized by that legislation.
II.

Compensation for Injury to Appellants' Property

The Department and Appellants have submitted briefs which
argue, respectively, that the invasion of Appellants' land by the Task Force
constitutes an exercise of the police power for which compensation need
not be made, and that this incursion and the ensuing damage are of such
a nature as to amount to a taking which requires the exercise of the powers
of eminent domain and payment of fair compensation. Thus framed, the
arguments of both parties require us to decide whether the damages suffered
by Appellants must be compensated for by the Department as a
pre-condition to re-entering Appellants' land.
It has been held that there is no right at common law to recover
damages for property destroyed in order to stop the spread of a public
disaster. In Bowditch vs. Boston, I 01 U.S. 16(1879), the Supreme Court
of the United States denied recovery to an owner whose house was blown
up in order to prevent the spread of a fire. The right to destroy private
property is a limited one, and the validity of the destruction may be tested
by an action against the public officials ordering it. See Annotation,
Constitutional rights of owner as against destruction of building by public
authorities, 14 ALR 2d 73 ( 1950). Both parties cite Pennsylvania Coal
Co. vs. Mahon, 260 U.S. 393 (1922), for the proposition that there is a
point, not clearly def"med, when the extent of damage to property is such
that a taking has occurred and compensation must be paid. The dispute
is whether that point has been reached in this case. We hold that issue
need not be decided by us.
The issue of the power and authority of the Department to take
the action embodied in the order of November 15, 1971 is separable from
the ·issues of whether that action constitutes a taking and/or whether
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compensation must be paid to Appellants for the injuries they have suffered.
In Sweet vs. Rechel, 159 U.S. 380 (1895), the Supreme Court held that
the constitutional requirement of fair compensation for property taken is
satisfied so long as the law makes adequate provision for compensation.
Just compensation need not be paid in advance of the taking. The provision
for compensation may be made under the same statute which authorizes
the taking, or under a general statute. We find that holding applicable
to this case.
Pennsylvania law has recognized the right of a landowner to
compensation for property taken for a public purpose by public officials
even though no formal declaration of taking has been made. See Griggs
. v. Allegheny County, 402 Pa. 411, 168 A.2d 123 (1961), reversed on other
grounds, 369 U.S. 84 (1962). That right has been preserved in the Eminent
Domain Code, Act of June 22, 1964, Special Sess., §502(e), 26 P.S.
§ l-502(e). Therefore, Pennsylvania
law does make provision for an action
.
.
. whereby Appellants may claim their property has been taken and seek just
· compensation for it. The issue of the right to compensation may be litigated
:fully in such an action. This fulfills the constitutional requirement of
. provision for just compensation and the order of November 15, 1971, is
not invalid for having failed to award damages or compensation to
Appellants. The power to enter· the land in response to an emergency
is not conditioned on a determination of the right to damages for that
entry.
III.

Protection of Appellants

Appellants' position is one for which we have great sympathy.
They are suffering hardships through no fault of their own. Extensive
investigations by the Department, five oil and pipeline companies, the State
Fire Marshall and the Public Utilities Commission have thus far failed to
fix responsibility for the highly dangerous conditions which exist. This
makes it clear that Appellants have a very difficult task if they wish to
fix responsibility on a private party for the damages they have suffered.
In terms of public responsibility for the damages sustained, we cannot pass
OJ:t what will be the. results of a petition under the Eminent Domain Code
and, .therefore,
this_ remedy also is an uncertain one for Appellants.
..··
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The highly dangerous and harmful conditions which exist in the
area make it cmcial to the public interest that remedial steps be continued
without interference. On the other hand, every reasonable precaution must
be taken to guard against unnecessary damage to Appellants' property in
the course of dealing with the public hazard. Therefore, the Department's
order must be modified to provide such safeguards.
CONCLUSIONS OF LAW

1. Pollution and the danger of pollution exists on and under
Appellants' land and results from a condition which exists on and under
that land within the meaning of Section 316 of The Clean Streams Law.
2. The Department of Environmental Resources is authorized
by Section 316 of The Clean Streams Law to order Appellants to allow
access to the land by the Commonwealth and its authorized agents for
the puq)ose of correcting the condition.
3. The monitoring and pumping of the well ~n Appellants'
property is a proper and necessary action for the purpose of dealing with
and attempting to correct the dangerous condition existing.

ORDER
Joseph W. Gossett, Jr., and Lucinda C. Gossett, his wife,
shall allow persons designated by the Department of Environmental
Resources in accordance with the terms of this order to enter their property
at 5130 East Trindle Road, Hampden Township, Cumberland County, for
the purposes herein set forth.
2. The Departmant shall designate in writing a maximum of
three (3) persons, employed by the pepartment, at least one (l) of whom
shall be present on all occasions of entry upon the Gossett property and
shall supervise all other persons participating in such entry.
3. No more than five (5) persons shall enter the Gossett
property at any one time to perform work in accordance with this order
without prior approval of Mr. and Mrs. Gossett or further order of this
Board. The names of all persons entering the land pursuant to this order
and their employers ·at the time of entry shall be furnished to the Gossetts
upon request.
4; Entry to the land shall take place no more than two (2)
1.
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days per week to monitor the thickness of gasoline on the groundwater
unless findings of gasoline establish that more frequent monitoring is
necessary. The Gossetts shall be given a schedule of the days of the week
and times at which such monitoring will take place, and shall be given
24 hours prior notice of monitoring beyond the two (2) days per week
schedule. Such monitoring shall be done by a maximum of two (2) persons
without the aid of vehicles.
5. When the results of monitoring indicate that is is necessary
to pump the well, a mechanical or electrical pump may be placed within
the well and the pumped liquid shall be placed in a tank truck and removed
from the Gossett property. A maximum of two (2) trucks necessary to
transport persons and equipment may be utilized in addition to the tank
truck. If an electrical pump is used, a small gasoline powered generator
may be parked near the well. Access to the well shall be by any reasonable
route designated in writing by the Gossetts. In the absence of such
designation, the Department shall designate a route reasonably calculated
to reduce injury to the property to a practical minimum. If requested
by the Gossetts, the Department shall apply crushed stone to the access
route to prevent ruts from forming.
6. All actions taken by the Department and persons under its
supervision on the Gossett property shall be done in a way so as to reduce
to a practical minimum physical damage to the property and inconvenience
and annoyance to Mr. and Mrs. Gossett.
7. Unless terminated earlier by the Department, authority to
enter the Gossett property pursuant to this order shall terminate nine (9)
months from the date hereof, following which the Department shall
re-evaluate the situation as it then exists and may make such new order
as it determines to be appropriate. Any such new or additional orders
by the Department shall not be determined by this adjudication and nothing
herein shall prejudice the rights of the Gossetts to appeal from such orders .

.··
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J. LEON & ROGER D. ALTEMOSE

Docket No. 72-157

ADJUDICATION

By PAUL E. WATERS, Member, August 1, 1972

This matter has come before the Board as an Appeal from a refusal
by the Department of Environmental Resources (hereinafter "Department")
of a permit application for an on-site sewerage system in a housing
. development. The owner of Lot No. 3, the one in question, has sold 21
of the 25 building lots available, and has constructed houses thereon, which
are presently occupied, and all are using on-site systems.
The Department has refused the permit on the basis that the soil
was unsuitable for an on-site system within the Regulations of the
Department, based on observation and tests performed by the Department.
·The Department has formally assumed the authority of the
Skippack Township in issuing sewage permits because this function was not
being properly conducted by the Township.
FINDINGS OF FACT

1. J. Leon and Roger Altemose, Appellants, are the owners of
Lot No. 3, an acre lot in a housing development in Skippack Township,
Montgomery County, Pennsylvania.
2. Appellants applied to the Department for a permit to
construct an on-site sewage disposal system for Lot No. 3, and this
application (144,414) was refused on January 28, 1972, after certain tests
had been conducted by the Department.
3. After the permit for which application had been made was
denied, the Appellants made several good faith efforts, with the cooperation
of the Department, to determine how Lot No. 3 could be made to meet
the requirements of the Department regarding sewage disposal.
4. Despite the fact that there were 21 other lots sold by the
Appellants, upon which houses constructed by Appellants are presently
occupied, Appellants were told by the Department that nothing could be
done that would meet Department. requirements on this lot after an
fuvestigation on April 26, 1972, indicated standing water in four back hoe
.
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pits at levels ranging from 30" to 75" from the surface.
to
refuse
permit
5. In
making
its
determination
application 144,414 to Appellants, the Department relied in part upon
percolation tests made by Engineers Erwiler and Walter on December 2,
1971, and the fact that during an investigation by the Department on
Janu~ry 10, 1972, standing water at various levels ranging from 5 to 10
inches from the surface was observed indicating a high water table, and
an unacceptable percolation rate.
6. The percolation check conducted by the Department was
done by using hoies which had been made more than seven weeks previously,
the investigation of the lot took place during a season of unusually heavy
rain, and the Department representative did not remain at the site for an
adequate test period.
7. The Department also relied upon the expertise of its
~mployees in making an evaluation of the soil based on appearance and
on· a dye test conducted at an adjoining property, both of which methods
were seriously questioned by Appellants.
8. Evidence of the operation of other on-site systems in the
Appellants' housing development indicated that such systems can function
properly in this area, despite evidence that there may have been problems
with two of the 21 other systems.
9. The Appellants' expert witness, a registered engineer, has
designed more than I ,200 on-site systems and, in his professional opinion,
the proposed system will properly function on Lot No. 3, in accordance
with Departmental Regulations.
10.
There is some possibility of a municipal treatment system
being constructed in the Township within two to five years which would
serve the lot in question.
CONCLUSIONS OF LAW

1. This proceeding is properly before the Environmental
Hearing Board, which has jurisdiction of the persons and subject matter.
2. Under Regulation 23.11 of the Department Subchapter B,
Ind.ividual Sewage Disposal Facilities: Overall requirements, the law provides
that:
,.··'
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(e)

(f)

The maximum elevation of the groundwater
table shall be at least four feet below the
bottom of the excavation for the leaching area.
Rock formations and impervious strata shall be
at a depth greater than four feet below the
bottom of the excavation.
The percolation time shall be within the range
indicated in § § 73.63 and 73.64 of this Title
(relating to absorption area requirements for
private residences and multiple dwellings)
(60 min. per inch)

3. The "impervious strata" referred to in the Regulation is
construed to cover the fragipan, however the fragipan is not completely
impervious from top to bottom, and at some points it becomes impervious
within the meaning of the Regulation, more than six feet from the ground
surface~ and may therefore permit a disposal system to comply with
section (3) of the Regulation.
4. The proposal .of Appellants to finally grade Lot 3 in a way
as to comply with the reguirements of Regulation 73.11 (e) is not
prohibited.
S. The percolation tests taken by Appellants indicate that
portions of the lot are within the percolation range required by
Regulation 73.11 (4) (60 minutes/in.).
DISCUSSION

The right of a man to use his land as he sees fit, while not
unlimited, is certainly not lightly to be disregarded.
The Department has properly promulgated Rules and Regulations
indicating when and how a man may make use of his own land if an on-site
sewage disposal system is to be used. Although Appellants question the
policy behind these Regulations at some points, their challenge does not
appear to be serious and, in any event, is made in the wrong forum.
This case can easily be reduced to two issues, both of which
require scientific data to resolve. We must decide whether the percolation
tests conducted on Lot No. 3 indicate a percolation rate of 60 minutes
per inch, and whether an on-site system two feet in depth can still allow
four feet of space above an impervious strata in the land. Of course, the
overridinrf and all important question is "Will the system work?" Clearly,
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this is the only legitimate interest of the Department.
The answer to the question whether there will be six feet of soil
between the final graded surface and both the groundwater table and the
point at which the fragipan on Lpt No. 3 becomes impervious, will depend
upon whom you ask. The Department has insisted that this does not appear
to be possible, based on its observations, while the Appellants' engineering
firm says that they can do it. Clearly, we are faced with a credibility
gap of some dimension. We found both expert witnesses on this question
to be intelligent, knowledgeable persons, but greatly differing in experience
and perspective. Although there was no evidence as to the continuing
responsibility of the engineer who designed the system regarding its fitness
for the purpose, we feel that our order will properly cause reflection upon
that question.
We elect to rely upon the judgment and expertise and considerable
experience of the Appellants' engineering firm. In construing the term
11
impervious strata 11 as it appears in Regulation 73.11, we believe it refers
to the fragipan, not from its uppermost part but only where it actually
becomes impervious. In this case it appears to be a matter of inches, but
then, that is precisely what the argument is about.
The second major question raised by this appeal concerns the
percolation tests. Six tests were conducted by the Appellants' engineering
firm and only one of the six indicated a percolation rate not in compliance
with the Regulation of the Department. The Department, while not itself
conducting a complete percolation test, did observe the holes which had
been used by the Appellants seven weeks previously. The fact that there
was water in these holes led the Department to conclusions which we feel
were unwarranted after such a time span.

Inasmuch as the test results

obtained by the Appellants and submitted with their application are the
only substantial evidence presented, we accept them. 1
1.

Relevant in

th~s

regard is the lack of candor displayed by the Department's witness:

Excerpt from testimony of Hearing held on June 13, 1972, page 24 ...
Are you aware of the fact that there were percolation tests conducted on this site?

Q.

A.

I .bave the .report here.

I was aware of that, yes.
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The matter of improper functioning of other systems in the area
was challenged by Appellants, who explained the results of a dye test
conducted on a neighboring property by the fact that a large truck went
over the septic system and damaged it soon after its installation. Regardless
of the conclusions to be drawn from the two systems mentioned by the
Department, the fact remains that there is no evidence of malfunction in
the other 19 systems, one of which is owned by one of the Appellants.
Our decision, which is to allow the permit to issue for an on-site
system, is not reached without some reservation. Because of this we have
seen fit to require certain things to be done to protect the ultimate purchaser
of Lot No. 3.
We are not disposed to let the ultimate buyer of this lot run
the risk of the proper functioning of his on-site system. We feel that he
is entitled to some protection.
A recent case has come to our attention which helps light the
way
through
a
very
hazy
area
of
the
law.
In
Elderkin v. Gaster, 447 Pa. 118, the Pennsylvania Supreme Court
explored the question of whether any warranties are implied by a
builder-vendor when he sells a lot and constructs a new house thereon for
the buyer. The question there was not concerned with an on-site sewerage
system, but with potable water from a well. The Court there said:
"As between the builder-vendor and the vendee, the
position of the former, even though he exercises
( 1 . Continued)
Q.

Have you any reason to challenge the results of those percolation tests?
have any reason to doubt their authenticity?

Do you

A.

Yes, I have some reason to doubt it.
in conducting those tests.

Q.

Let us assume that proper methods were used, and I have the man who ran the
tests here with me. Let us assume just for the sake of argument that the proper
methods were used. It is possible and conceivable, or are we going to talk in absolutes
again? Is it absolutely impossible that those results could have been achieved on
this lot?

A.

TeD him to rephrase the question.

Q.

Assuming the proper methods were used by the engineer who ran the percolation
tests, I am asking you: Is it absolutely impossible that those results could have
been achieved, in your professional judgment?

A.

I am not. going to answer that.

I know nothing of the method employed
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reasonable care, dictates that he bear the risk that a home
which he has built will be functional and habitable in
accordance with contemporary community standards. We
thus hold that the builder-vendor impliedly warrants that
the home he has built and is selling is constructed in
a reasonably workmanlike manner and that it is fit for
the purpose intended - habitation.
Having reached this conclusion, it remains to
consider whether the deficiency of which appellants
complain is within the purview of this warranty.
While we can adopt no set standard for determining
habitability, it goes without saying that a potable water
supply is essential to any functional living unit; without
drinkable water, the house cannot be used for the purpose
intended. Accordingly, we find the implied warranty of
habitability to have been breached by the appellee in the
instant case."
ORDER

1. The Department shall issue a permit to 1. Leon and
Roger D. Altemose for the construction of an on-site sewage disposal
system for Lot No. 3 in Pheasant Hills, Skippack Township, when the
following conditions are met.
2. Unless the system is to be installed exactly as proposed in
the application, Appellants shall submit a fmal plan to the Department
indicating the exact location of the system. This shall be at a location
at which one of the five satisfactory percolation tests was taken and, at
which with or without grading, the system installation was proposed by
the Appellants' professional engineer, unless another location is agreed upon
between the parties.
3. Appellant shall warrant the proper operation of the on-site
sewage system for 24 months after occupancy of the house and use of
the system. This warranty shall be evidenced in a legal and formal way
by Agreement with the prospective purchaser of the lot and secured by
a Bond. The Department shall be given proof of compliance with this
provision.
4. ..··The Appellants hall furnish a copy of this Order to the
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prospective purchaser of this lot before a fmal sale is consummated.

John W. Schmidt
JOHN W. SCHMIDT
R. D. 2
Lewistown, Pennsylvania

Docket No. 72-187

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, September 13, 1972

Defendant, John W. Schmidt, is the owner of a mobile home
park located in Lewistown, Pennsylvania. He has been charged by the
Commonwealth with a violation of The Clean Streams Law, 35 P.S. 691.1
and the Department now seeks to have a Civil Penalty imposed.
FINDINGS OF FACT

1.
Defendant is the owner of a mobile home park in Lewistown,
Pennsylvania, at which 27 mobile homes are situated, each of which pays
a charge of $25.00 per month.
2. The Commonwealth has made efforts beginning in 1965 to
have Defendant install and operate a proper disposal system for his trailer
court which is 12 years old.
3. Defendant has paid $300.00 to an engineering firm for a
feasibility study on connecting to the sewer system of Juniata Terrace
Borough.
4. Discussions are presently going on between Juniata Terrace
Borough and Granville Township concerning a joint disposal system ..
5. On previous occasions, Defendant was informed that it would
cost $20,000 to construct a new system and $65,000, to install a sewer
line to the nearest plant.
6. The Commonwealth has received no complaints because of
Defendant's sewage discharge.
7. Sewage drains from Defendant's septic tank into the ground
· arid runs ··through a ditch toward the Juniata River.
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8. The discharge flow cannot be traced into the Juniata River
because of an embankment and the fact that it goes underground at some
point.
9. Water drains onto Defendant's land from other sources for
which he is not responsible.
10. Defendant suffered substantial financial loss during the
recent flood of 1972.
CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdiction of the
parties and the subject matter.
2. The Defendant, John W. Schmidt, has violated Tlie Clean
Streams .Law at the site of the Schmidt Trailer Court by allowing the
discharge of sewage in a ditch.
3. A civil penalty may properly be imposed for the violation
that has occurred and continues to occur:
DISCUSSION

This is not a serious case of water pollution. The damage being
done to the waters of the Commonwealth is not clearly demonstrated, and
it is only because of the broad definition given to these words in The Clean
Streams Law, that we find a violation has been proven.
In light of what has been said, we feel that a severe penalty would
be clearly inappropriate.
The punishment should, of course, fit the violation and to this
end we impose a penalty as follows:
ORDER

JOHN W. SCHMIDT, trading as SCHMIDT TRAILER COURT,
is hereby ordered to pay a civil penalty in the amount of Five ($5.00)
Dollars per week for each and every week that the violation of The Clean
Streams Law continue~. and the Department shall certify the date of
compliance with the .law, at which time the penalty shall be terminated .
..···
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JOHN BOSCO
South Ca~ To~hip
Wayne County

Docket No. 72-172

ADJUDICATION
By PAUL E. WATERS, Member, October 5, 1972

This matter comes before the Board as an appeal from the issuance
of a sewage treatment facility permit by the Department of Environmental
Resources to the Western Wayne School Authority of Wayne County.
The treatment facility is for a new school under construction on
land adjacent to the property of Appellant John Bosco. Water and other
substances wash down to a stream on the Bosco property and it is alleged
that the stream and pond nearby are rendered unfit for fishing by this
runoff from the school property although the treatment facility is not yet
in operation.
FINDINGS OF FACT

1. Appellant John Bosco is the owner of land adjoining the
property of Western Wayne School Authority, permittee under Permit
No. 6469401 issued for the construction and operation of a sewage
treatment facility for a new school.
2. Western Wayne School Authority of Wayne County was
issued Permit No. 6469401 on October 14, 1969, for a sewage treatment
facility for a new school to be constructed by it.
3. The effluent from the treatment facility is to be discharged
500 feet above the property of Appellant John Bosco into a stream which
goes onto said property.
4. The facility approved by the Department under the permit
must provide for ninety-three (93%) per cent total biological oxygen demand
removal and less than point two milligrams per liter total phosphorous and
less than twenty milligrams per liter suspended solids.
5. Appellant has found a diminution of the number and kinds
of fish which inhabit his pond over the last few years .
. . . 6. The water in Appellant's pond has taken on a muddy color
and his fishing pleasures have been reduced.
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7. There has been a substantial runoff of soil from the
permittee's construction site due to a long building delay over which it
had no control.
8. The Appellant believes that the chemistry laboratories and
other facilities at the school when in operation, will cause added pollution
to his pond.
9. The Appellant desires to be compensated in some way for
the changed condition of his fishing pond.
CONCLUSIONS

The Environmental Hearing Board has jurisdiction of the
parties and subject matter.
2. Permit No. 6469401 was properly issued to the Western
Wayne School Authority.
3. Any legal remedy for alleged damage from a sewage
treatment facility suffered by Appellant John Bosco, must come after that
facility is in operation, and upon a showing of its improper operation.
4. Any legal remedy which would include a monetary award
for property damage allegedly suffered by Appellant John Bosco, must
come from a Court of Common Pleas in Wayne County, if at all.
1.

DISCUSSION

Mr. John Bosco, a long time resident and property owner of
Wayne County, comes before the Board on appeal from the grant of a
sewage treatment facility permit granted to his neighbor, the Western Wayne
School Authority. The Appellant had enjoyed fishing in his pond over
a period of years, but has recently discovered substantial changes for the
worse, in that pond. Samples of the water were presented for the Board's
inspection, but this alone is of little value. A request was made to the
Department for an analysis of the water, but the amount was too small
for this to be done. Mr. Bosco did not provide any information on the
actual contents of the water sample.
The problem that faces the Appellant is that his efforts are
·directed ·taward getting some recognition from the permittee who moved
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ahead with plans for construction of a large school almost in his backyard,
without any consideration first being given to him. It is really this disregard
which the permittee is alleged to have shown Appellant more than the
physical damage which led to this appeal.
The Environmental Hearing Board has no power or authority to
award money damages to Appellant under the facts of this appeal. A
complaint in trespass could, of course, be ftled by the Appellant in the
Courts of Wayne County and any rights that he has in the pond can there
more properly be enforced or compensation obtained.
In Belin, et al. v. Dept. of Environmental Resources, 5 Comth.
677, this problem was discussed and the Court said in upholding the permit
issued by the Department:
"This result does not mean that Sandvik is given
a permit to do damage to the riparian owners of land
abutting Ackerly Creek. What we have determined in
this case is that the Department properly issued a permit
to Sandvik which will permit Sandvik to discharge its
industrial waste waters under and subject to all of the
conditions and requirements which are set forth in that
permit. There is no evidence in the record of this case
which would indicate that Sandvik's proposed operation
under this permit will cause any damage or injury to the
riparian owners on Ackerly Creek. If for some unforeseen
reason, the protestants are injured or damaged as a result
of the discharge of these industrial waste waters, the
protestants will be adequately and legally protected under
the laws of the Commonwealth."
We adopt a similar view. The Department and the permittee have
shown that none of the Rules and Regulations of the Department have
been violated in the granting of the permit in question.
ORDER

AND NOW, this 5th day of OCTOBER 1972, the appeal filed
by JOHN BOSCO is hereby dismissed and Permit No. 6469401 awarded
by the Department to Western Wayne School Authority is hereby sustained.

,.···
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Schmidt & Nyce, Inc.
Docket No. 71-027

SCHMIDT & NYCE, INC.
West Bradford Towpship
Chester CoWlty

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, October 6, 1972

This matter originally commenced as a proceeding in the Court

of Common Pleas, Chester County, Pennsylvania, under the caption Schmidt
& Nyce, Inc. vs. Chester County Commissioners, Chester County
Department of Health, and George Bender, M.D., County Health Director,
at Civil Action No. 149, March Term 1971. After an initial hearing before
his Honor, Judge Carl B. Shelley, the Court directed that the matter be
transferred to the Department of Environmental Resources.< 1 > The matter
was subsequently heard by Allen M. Neff, Esquire, Hearing Examiner.
The parties have stipulated to the following case history:
1. The Appellant acquired land and obtained an approved
subdivision for 73 lots in Chester County, Pennsylvania.
2. On the 14th day of September 1970, Appellant request~d
three permits for on-lot sewage disposal systems for lots number I, 133,
and 69.
3. On the 17th day of September 1970, permits for lots I and
133 were granted by the Chester County Department of Health.
4. On the lith day of February 1971, a permit for lot number
69 was refused by the Chester County Department of Health.
5. On the 1Sth day of February 1971, the Appellant requested
a formal hearing before the Director of the Chester County Department
of Health, which was granted and the hearing was held on the 3rd day
of March 1971.
6. On the Sth day of March 1971, following the said hearing,
the Director of the Chester County Department of Health sustained the
denial of the permit for lot number 69.
7. On the 22nd day of March 1971, an appeal was taken to
1.
the law

Jurisdiction was transferred to the Environmental Hearing Board by enactment of
this Bqard.

creati~g
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the Chester County Court of Common Pleas, and by Order dated March 22,
1971, a Writ of Certiorari was issued returnable on March 29, 1971, and
a hearing was set for that date.
8. On March 26, 1971, an appeal was filed with the Department
of Environmental Resources and, on that date, by Order of the Secretary
of Environmental Resources, Allen M. Neff, Esquire, was appointed Hearing
Examiner.
9. A hearing was held on March 29, 1971, in the Court of
Common Pleas of Chester County, Pennsylvania. The said court thereupon
determined that the matter was properly cognizable before the Secretary
of Environmental Resources, and the notes of testimony and exhibits were
transferred to and made a part of the record before the Secretary of
Environmental Resources.
10.
Additional hearings were held, testimony taken and exhibits
received by the Hearing Examiner on April 14, 1971 and April 28, 1971.
FINDINGS OF FACf

The following Findings of Fact have been stipulated to by the
parties:
1. The Appellant Schmidt & Nyce, Inc., is a corporation
organized and existing under and by virtue of the laws of the
Commonwealth of Pennsylvania.
2. Since July of 1969, the Appellant has been the owner in
fee of a tract of land situated on Rt. T-430, south of Rt. U.S. 30 and
east of the Marshallton-Thorndale Road in West Bradford Township, Chester
County, Pennsylvania, and containing approximately 49.368 acres.
3. The Appellant obtained approval and has subdivided the
premises into 73 lots, which lots range in size from a minimum of
22,000 square feet to a maximum of 53,969 square feet.
4. The premises are divided by two ridge lines running generally
east and west so that there are formed three valleys or drainage areas.
Drainage Area I contains 34 lots, Drainage Area II contains 27 lots, and
Drainage Area III contains 12 lots.
5. The· elevation of the ground varies from about 460 feet at
its ·lowest . ·point ·to 550 feet at its highest point. Drainage Area I
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commences at the north property line at 420 feet above sea level and crests
at Eagle Drive at 550 feet above sea level. Drainage Area II commences
at Eagle Drive, crest (elevation 550 feet), dips to a low of 490 feet at
the lot line of lots II 0 and Ill, and rises to a crest at about the center
Of lot number 6 of about 540 feet elevation. Drainage Area III begins
at the center of lot number 6 (540 feet elevation), drops down to a low
point at the Copeland Run (460 feet elevation) and rises again to the
southern boundary of the tract to about 484 feet elevation.
6. The sole stream on · the property is located in Drainage
Area III and runs between lots I and 2 and then through lots 133 and
134. This steam is known as "Copeland Run".
7. The premises are in an area largely undeveloped consisting
primarily of woods and pasture. There is no development of any substance
in the area.
8. Surface water from Drainage Area II would normally drain
toward the clear well of the Downingtown Water Plant.
9. Surface water from Drainage Area III would normally flow
into Copeland Run.
10. The surface water from Drainage Area I does not flow into
any areas relevant to the proceeding.
11. The Downingtown Water Plant is situate near the subject
property. The plant consists of an impounding basin for raw water, a
treatment plant, a clear water basin and a closed distribution system.
12. The Appellant intends to provide a public water supply for
the proposed development through a public water company known as the
Bradford Water Company, which will, when approved by the Pennsylvania
Public Utility Commission and the Department of Environmental Resources,
operate in the area under a Certificate of Public Convenience and Necessity
issued by the P.U.C. and a permit issued by D.E.R.
13. At the time of original application for the on-lot sewage
systems in question, the sole regulations of the Chester County Department
of Health concerning sewage facilities were those regulations designated as
Regulation "Q", which are incorporated in the record and attached to the
Appellant's original Petition as Exhibit "B".
14. The aforesaid Regulations contain no provisions dealing with
the concentration of on-site sewage systems.
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15.
The sole regulations dealing with the distances between water
supplies and the septic tank and leaching system are shown in
Regulation "Q", section 8, sub-paragraph 2 - isolation distance, which
require the septic tank to be 50 feet from an individual water supply and
the leaching system to be 100 feet from an individual water supply.
16.
The sole criteria relating to standards of construction and
percolation rate are set forth in section 8 of Regulations "Q", and have
been complied with.
17.
There are presently no available public sewers or sewage
disposal system to which Appellant could connect.
It is neither economically nor functionally feasible for the
18.
Appellant to establish a community system in this development.
19.
There is no evidence that public sewers will in fact be
available within any foreseeable reasonable period of time.
20.
There is no inter-governmental agreement between West
Bradford Township and the Downingtown Regional Sewer . Authority
whereby the Authority will serve this area of West Bradford Township,
nor are negotiations for such agreement under consideration, nor in progress
for such extension of sewage facilities.
ADDITIONAL FINDINGS OF FACT

In addition to the foregoing facts to which the parties have
stipulated, the Board finds as follows:
1. The soil mantle on the premises in question is Manor Loam,
and is of sufficient thickness to comply with the technical requirements
of Regulation "Q". This soil type is acceptable soil for on-site sewage
disposal systems, and the percolation rate of 1 inch in 15 minutes is an
acceptable rate under the Chester County Department of Health regulations.
2. The soil mantle of the premises is underlain with a rock
formation known as Wissahickon Schist. This is a common rock formation
in the area, and underlays a considerable portion of the ground in Chester
County. The rock is an impervious, metamorphic rock formation and is
fOLind in thin, tight layers. Such rock weathers rapidly and is interlaced
with fractures and joints or breaks in the rock. There fractures and joints
run 'essentially perpendicular to the planes of schistosity. The underlying
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rock layer of the premises slants from the surface downward toward the
south, at an angle of inclination of from 45° to 80°, and the said angle
of inclination is relatively uniform throughout the premises.
3. To the extent that effluent did not enter the rock formation,
it would normally drain through the soil mantle and flow from Drainage
Area II toward the clear well of the Downingtown Water Plant and from
Drainage Area III into Copeland Run.
4. Although the record indicates the general direction of the
planes of schistosity in the general area, and although it is true that a fluid
entering the underlying rock formation will flow by gravity where it is
possible to do so, and will generally follow the planes of schistosity, there
is no competent proof of record as to which direction the planes of
schistosity under this specific tract of ground take, and it is therefore not
possible· to make any specific findings with respect to the ultimate point
of discharge of effluent introduced into the soil in the area.
5. The Appellant has not yet made any determination of the
actual site of the location of its proposed water supply for the residences
' of the development, and has not applied to the Department of
Environmental Resources for a permit therefore. Accordingly, it is not
possible to determine whether there is any threat or potential threat of
contamination with respect to the public water supply which the Appellant
proposes to provide through the Bradford Water Company.
6. Should the clear water well of the Downingtown water
system become contaminated as a result of the on-site sewage system
proposed by the Appellant, there is a great likelihood that such
contaminated water will reach the customers of the Downingtown Water
Company.
7. The Chester County Health Department refused the
applicant's permit for lot number 69 on the basis that the proposed system
violated section 7F(4) of the Rules and Regulations of the Chester County
Health Department, in that the proposed system would not adequately
protect the public health.
8. The clear water well of the Downington Water Plant is
relatively old, as such· systems go, and there is little likelihood that it is
lined with any clay or other material which would present a serious barrier
to· the seepage of ground water into the well. Although the top of the
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clear water well is above the level of the surrounding ground, so that it
would be unlikely that surface water would run into the well, it is quite
likely that at times the well will be seriously drawn down or develop a
leak, which would cause it to lose a substantial amount of water, in which
event, any sewage in the ground water surrounding the clear water well
could easily get into the system without being detected.
9. In addition to the foregoing, should the Bradford Water
Company, which is proposed to be constructed to service the development
in question, dig a well or wells sufficient to supply a satisfactory flow of
water to the proposed residents of the area, the drilling of such wells, and
the pumping of water therefrom is likely to create a cone of depression
in and around the wells. Such a cone of depression creates a physical
condition wherein ground water in the area of the wells will not flow by
gravity, as it might otherwise do, but will, in effect, be drawn by the vacuum
created by the cone of depression into the cone of depression itself, and
thereby into the water supply of the proposed Bradford Water Company
system.
DISCUSSION

This matter involves, basically, two issues of fact, one of which
the Board deems to be moot at the present time. The Chester County
Department of Health denied the Appellant's application for a permit
primarily because, in the Department's opinion, the construction of on-site
sewage systems in the development would jeopardize the public water supply
proposed to be provided for residents of the development by the Bradford
Water Company.
In the original application to the Department, the
Appellant designated two proposed sited for wells on the premises. It was
the Health Department's conclusion that these proposed well sites, taken
in conjunction with the proposed on-site sewage systems, would create a
clear danger to the public health of the residents of the area, since the
drilling and pumping of such wells would create what is known as a "cone
of depression". A "cone of depression" is an area in which the ground
water adjacent to a well, for an undetermined and indeterminable distance,
.would be drawn into a "vacuum", and such a "vacuum" would draw toward
. the. well any
effluent
underlying the area, even though under normal
.··
.
conditions, in the absence of the well, such effluent would drain by gravity
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Normally, a "cone of depression" is a conical

area, but the shape of the cone is determined by the underlying geology.
·It is not possible to determine in advance the exact shape of the "cone
of depression", nor can anyone safely predict the area affected thereby.
During the course of the hearings in this matter, however, the
Appellant indicated that its plans to drill wells were tentative in nature.
It indicated that it may be able to avail itself of a natural spring near
the development, and that there may be no necessity for the drilling of
wells on the premises. Since the drilling of wells, or indeed any other
source of a public water system for t4e residents of the area, is subject
to the prior approval of the Department of Environmental Resources, and
since the standards therefore have been clearly established by Departmental
Regulation, the Board views the question of pollution of a projected water
supply for the development as moot at this point. When the developers
make their application, either in person or through the Bradford Water
Company, for permits to drill wells or otherwise avail themselves of waters
of the Commonwealth for public water supply purposes, it will then be
the duty of the Department of Environmental Resources to review the
situation, and to determine, at that time, whether such a permit may
properly be granted without risk to public health. Such being the case,
it is not necessary that the Board rule upon the question at tllis time.
There was, however, a second basis for the denial of the
Appellant's permit:
the conclusion of the Chester County Health
Department that there is a potential threat to the clear water well of the
Downingtown Water Company if the Appellant is granted permission to
install on-lot sewage systems.
The Appellant strenuously argues that in the absence of a viable
plan for a community sewage system, it will be deprived of the use of
its property unless it is granted permission to install on-lot sewage systems.
The Appellant further argues, and we concur, that the economics of the
situation preclude the installation of a community sewage treatment system
or so-called "package plant" in such a small development.
Further, while the Appellant agrees that it is unable to refute
the c.ontention of the ·Health Department that the installation of on-lot
sew·age systems may · pose a threat to the clear water supply of the
Downingtown . . . Water Plant, Appellant argues that the amount of
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contamination would be "virtually insignificant , in that there is no
comparison to the quality of raw water which Philadelphia deals with,"
and that notwithstanding the quality of the raw product, contaminated or
not, it is the obligation of the water company to treat the water in such
a way as to make it safe. Such an argument must, of course, be rejected.
It is the clear and unequivocal intention ofThe Clean Streams Law to deny
any person the right to pollute a water supply in this Commonwealth, and
such contamination cannot be cavalierly permitted on the ground that it
is less than that which occurs in other places, nor can a public water
company be saddled with the responsibility of cleaning up a polluter's mess,
at public expense, simply because it is theoretically possible for the company
to do so. The Board specifically denies the Appellant's contention that
because it is the basic obligation of public utilities and public health
authorities to furnish potable and ·safe water notwithstanding the quality
of the ·raw product, this obligation constitutes a license for anyone to pollute
public water supplies.
Finally, the Appellant argues that, although the precise course
which the effluent will take in the on-lot systems in question is
unpredictable, and although there is a clear and distinct threat that some
of the sewage in question will find its way, under given conditions, to the
clear water well of the Downingtown Water Plant, the burden of proof
rests upon the County Health Department to show that such pollution is
likely to occur. We reject this contention as well. It is the conclusion
of the Board that the County Health Department has offered sufficient
evidence of record to demonstrate that there is a clear potential threat
to a public water supply if the Appellant's activities are permitted. The
Appellant attempts to deprecate, evade, and minimize this potential threat
to public health by arguing that the conditions required for such
contamination are unlikely to occur, that should they occur it is the
obligation of the water company to take care of the problem, that the
amount of contamination would not be great when compared to public
water supplies in Philadelphia or elsewhere, and that absent evidence of
actual pollution, the County has no authority to act in this matter.
·Appellant cites the case of A. P. Weaver & Sons vs. Sanitary Water Board,
284 A. 2d 515, Commonwealth Court, for the proposition that the burden
of proot>in a pollution case is upon the Commonwealth, and that the burden
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must be met by "substantial evidence". In this case, however, it is the
Appellant which is the moving party and not the Commonwealth. The
Board has found that there is a significant potential threat of pollution
to the public water supply of the Downingtown Water Plant, and the
Appellant has not denied that such a threat exists. This fmding is based
upon geological evidence of .record, and upon the testimony of qualified
experts. As a matter of law, we find that the Chester County Department
of Health has prima facie demonstrated that should the permit in question
be granted, conditions would be created which constitute a potential
pollution of a public water supply within the meaning of The Clean Streams
Law. The Appellant has failed to meet its burden of proof in rebutting
the aforesaid contention.
Notwithstanding the foregoing, however, the Board is cognizant
of the fact that the developer has made a substantial economic investment
in the property in question. Further, we sympathize with the dilemma
in which the developer finds itself. In the absence of a public sewage
system, and in view of the economics of the situation which made the
·installation of a "package plant" impracticable, the developer is left with
. •. a piece of property which cannot be used for purposes contemplated by
him. Further there is evidence of record to the effect that the Downingtown
Water Plant will be relocated within a few years, and there is some possibility
that a public sewage system will be made available at a future time. The
Appellant is strongly of the opinion that the conditions which would result
in the contamination of the clear water supply of the Dowingtown Water
Plant are unlikely to occur, and has indicated its willingness to insure against
the occurrence of such conditions. Such being the case the Board, while
specifically finding that the Appellant has failed to meet its burden of proof
in this matter, nonetheless issues the following Order:

ORDER
The permit applied for by Appellant in the above-captioned
matter shall be granted subject to compliance with the following prior terms
and· conditions:
1.
The ·Appellant shall post, with the Department of
Enviionment~ll Resources, security in a form acceptable to the Department
(which may include. an acceptable policy of insurance) in the amount of
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·$1 00,000. 00, which amount shall be available for the payment of claims
of the Downingtown Water Plant, its customers, residents of the Appellant's
development, or any other affected person or persons, on account of
contamination of the clear water supply of the Downingtown Water Plant,
or of any public water supply established for the residents of Appellant's
development by the Bradford Water Company or any other person, resulting
from the installation or use of on-lot sewage facilities in the development.
Such security shall be provided in a form which is non-cancelleable by the
Appellant, and shall remain in effect during such period as the Downingtown
Water Plant shall continue to operate its clear water supply in the present
location or until the use of on-site sewage facilities is discontinued on the
premises.
2. No public water supply for the residents of the aforesaid
development shall be constructed or installed without the specific prior
permission of the Department of ·Environmental Resources, under existing
rules and regulations therefor.

Price Poultry, Inc.
PRICE POULTRY, INC.

Docket No. 72-289
ADJUDICATION

By MICHAEL H. MALIN, Chainnan, October 10, 1972

This matter comes before the Board on a Complaint for Civil
Penalties for violation of The Clean Streams Law. The Defendant poultry
company is a large processor employing eighty-five (85) persons in Blair
County, Pennsylvania.
The plant in question does have a disposal system for the unusable
chicken waste, but there are discharges from certain lines which leak or
break from time to time causing a flow onto the ground and toward a
nearby stream.
FINDINGS OF FACT

The Defendant, Price Poultry, Inc., is a large corporation
which processes. and packages chickens in Frankstown, Blair County,
...··I.
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2. The Department of Environmental Resources, hereinafter
referred to as the "Department" upon visiting the plant on more than two
occasions discovered a discharge from the industrial waste disposal plant
system at various places, directly onto the ground.
3. Efforts have been made by Defendant to keep its waste
disposal lines repaired but this has not always been successful.
4. Defendant has made and is now making efforts to install
a system which will eliminate further waste water discharges into the waters
of the Commonwealth.
CONCLUSIONS OF LAW

l ~ The Environmental Hearing Board has jurisdiction over the
persons and subject matter of this proceeding.
2. Defendant, Price Poultry, Inc., has violated The Clean
Streams Law at the site of its/processing plant in Frankstown Township,
Blair County, Pennsylvania, by allowing the discharge of liquid industrial
waste into the waters of the Commonwealth.
3. A civil penalty may properly be imposed for the violation
that has occurred on Defendant's property.
DISCUSSION

The Department has shown Defendant's violation of The Clean
Streams Law. This law prohibits the discharge of industrial waste and
defines "waters of the Commonwealth" to include any and all rivers,
streams, creeks, rivulets, impoundments, ditches . . . and all other bodies
or channels of conveyance of surface and underground water. Clearly the
discharge of water on Defendant's property comes within this definition.
Civil penalty cases of this kind present a difficult problem because
a fmancial penalty is not really related to environmental damage in anything
more than a most abstract way. The true thrust of a penalty, then, must
be to encourage· future ·action rather than to simply penalize past conduct.
Defendant has shown by its contract with Griffith Engineering that definite
steps have been taken to put a new waste treatment plant into operation
and eventually eliminate the cause which led to these proceedings.
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We do not believe this is an example of blatant and reprehensible
disregard for our citizens and the waters of the Commonwealth which would
call for a severe penalty. This is true, despite the fact that Defendant
has had a previous legal entanglement because of the poultry processing
operation.
ORDER

AND NOW, this lOth day of OCfOBER, 1972, after due
consideration of the testimony in the above matter, PRICE POULTRY,
INC., is hereby ordered to pay to the Commonwealth of Pennsylvania, the
sum of ONE HUNDRED ($100.00) DOLLARS, per month, for each and
every month until the Department of Environmental Resources certifies that
all violations of The Clean Streams Law have terminated at the plant site
in Franks town Township, Blair County, Pennsylvania

Theodore Noon
THEODORE NOON

Docket No. 72-279

OPINION SUR MOTION TO QUASH APPEAL

By GERALD H. GOLDBERG, Member, October 16, 1972
HISTORY OF THE CASE

1. On March 20, 1972, an on-lot Sewage Permit No. 100 l 71,
held by Mr. Theodore Noon, Appellant, was revoked by the Department
of Environmental Resources. (Exhibit E-4, T.P. 3). The letter of revocation
stated the reasons for the action taken, and advised Appellant of his right
to appeal within fifteen (15) days following the date of the letter. On
or about May 10, 1972, fifty (50) days after the Order of Revocation was
issued, Appdlant's attorney filed a letter of appeal. (Exhibit E-5).
2. FolJowing the Department's Motion to Quash (Exhibit E-1)
and the issuance of a Rule to Show Cause Why the Motion should not
be granted, Appellant filed an Answer, (Exhibit E-3), alleging, in general,
that he h~d been misled by personnel of the Department of Environmental
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Resources concerning his right to appeal. Thereafter, a hearing on the
Motion to Quash was held on August 11, 1972.
LAW APPLICABLE

Chapter 21 of the Rules and Regulations of the Environmental
Hearing Board provides that "Appeals . . . and other documents required
or permitted to be ftled under these Rules shall be received by the Board
within the time limits, if any, for such ftling." ( § 2l.l(a)). The Rules
further state that the time fixed may be extended by the Board for good
cause, "upon Motion made before expiration of the time for ftling."
More specifically, the Rules state that, in cases where appeals are
authorized "such appeals shall be in writing and shall be ftled with the
Board within fifteen ( 15) days from the date of service of written notice
of an action of the Department . . . " . (§21.2(a)). Further, §21.2l(c)
states, "Failure to comply with this section shall be sufficient basis for
dismissing the appeal. The action of the Department . . . shall be fmal
as to any person who fails to ftle an appeal or to perfect an appeal pursuant
to this section." The only provision made for an extension of time is
where. there is a written request for such extension ftled with the
fifteen (15) day period, and then such extension can be had for only fifteen
( 15) additional days, or for a total of thirty (30) days after the appeal
is served.
DISCUSSION

There is no question of fact before the Board in this matter.
The only factor which the Appellant asserts as a reason for allowing the
Appeal was that he was "misled" by Mr. Ron Michalison in a meeting on
February 16, 1972, as to his right of appeal. (T.P. 5-8). Page 8 of the
Transcript sums up the substance of the alleged misunderstanding:
"Q. What did you discuss at that meeting?
A. According to them, that the ground wasn't suitable
for a s~ptic system. And he also stated that as many
appeal~ as I would put in, that they would still
revoke it.
·
Q. ·····Did you understand from this that an appeal
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wouldn't be of any avail to you?
A. That is right."
On cross-examination, however, Mr. Noon admitted that he was
specifically told at the meeting that (a) he had a right of appeal and (b) he
should contact an attorney in the matter. (T.P. 8-9). He also admitted
that he had, in fact, an attorney who was advising him of his rights at
the time of the very meeting in which he claims to have been misled. (T.P.
17-18). The Departmental representative may have given him cause to
believe that he would not be successful in his appeal, but he certainly has
no grounds for claiming that he was misled as to his right to appeal.
The uncontradicted testimony of Mr. Michalison shows that
Mr. Noon was throughly advised of what had transpired concerning the
first revocation of the permit and the reinstatement that was to follow.
(T.P. 1.4). He affirmed Mr. Noon's own testimony that he had advised
Mr. Noon of his right of appeal and that he sould contact an attorney.
(T.P. 13-14). Mr. Michalison also denied indicating to Mr~ Noon that an
appeal would be futile. (T.P. 14).
There is no testimony or allegation of any fraud or any breakdown
in the hearing system affecting Appellant's right of appeal. Indeed, the
only rationale for allowing the appeal would seem to be that Appellant
decided not to appeal (with the advice of counsel available to him) because
he believed he would not be successful, and then later changed his mind.
There is a long line of cases in Pennsylvania which express the
principle that where an appeal period is spelled out by statute, the court
lacks jurisdiction to hear an appeal filed beyond the period, unless there
is a showing of (a) fraud, (b) a breakdown in the court's operation, or
(c) an unconstitutional deprivation of the assistance of counsel (this last
ground, of course, being applicable only in criminal cases where a right
to counsel is constitutionally guaranteed. See In Re: Annexation of a
Portion of the Township of Franklin by the Borough of Delmont, 2 Pa.
Cmwlth. 496 (1971) and cases cited therein. See also Pittsburgh & Atomic
Energy Commission v. P.U.C. & Duquesne Light Company, 3 Pa. Cmwlth.
546 (1971 ), at pages 551 and 552, and cases cited therein.
The
Environm~ntal Hearing Board is in a position very similar to the Com t
· in the cited cases when ruling on an appeal from a Departmental Order.
· The powers and· duties of the Board are established in 71 P.S. §510.21.
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Subsection (e) of this section states:
"(e) Hearings of the Environmental Hearing Board shall
be · consucted in accordance with Rules and
Regulations adopted by the Environmental Quality
Board and such Rules and Regulations shall include
time limits for the taking of appeals, procedures for
the taking of appeals, locations at which hearings
shall be held, and such other Rules and Regulations
as may be determined advisable by the
Environmental Quality Board."

Chapter 21 of the Rules and Regulations was adopted in
accordance with this statutory authority, and therefore has the force and
effect of law. In this regard, the situation of this Board is exactly analogous
to that of the Court in the above cited cases.
· Ev~n if a more liberal standard of discretion were ot be followed
by the Board, there is no basis for allowing the Appeal to be heard in .
this instance. Principles of equity and fair play have not been violated .
.... On the other hand, if the Appeal is allowed, the Rules of the Board
.:., prescribing the appeal procedure and the statute upon which those Rules
are based would be rendered meaningless.
Upon the basis of the foregoing conclusions and principles the
Board issues the following Order:
ORDER

AND NOW, to wit, this 16th day of October, 1972, the Motion
to Quash filed by the Department of Environmental Resources in the
above-captioned matter is sustained, and the Appeal is dismissed .

..···
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THE HELEN MINING COMPANY
P. 0. Box 351
Seward, Pennsylvania 15954

Docket No. 72-320

ADJUDICATION
By GERALD H. GOLDBERG, Member, October 19, 1972

This matter was heard before the Honorable Gerald H. Goldberg, Member,
on SepteJ!lber 11, 1972.
FINDINGS OF FACT

I. On July 12, 1971, the Peoples Natural Gas Company applied
for a permit to drill a gas well on the Ernest L. Farkas property in Blacklick
Township, Indiana County, Pennsylvania.
2. On July 29, 1971, the Division of Oil and Gas of the
Department of Environmental Resources issued drilling permit #INI); 1608,
to Peoples Natural Gas Company for said well.
3.
Drilling operations commenced October 14, 1971, and by
accident, the well was drilled at a location other than that specified in
the application for a permit, and in fact, the bore hole of the well penetrated
coal seams which were the property of the Appellant.
4. On November 19,1971, the PeoplesNaturalGasCompany
submitted a revised plat for the well to the Division of Oil and Gas of
the Department.
5. The Appellant objected to the modification of the permit
to reflect the actual location of the well, and conferences between the
parties and the Division of Oil and Gas were conducted, followed by
evidentiary hearings on April 7 and April 12, 1972.
6. On May 22, 1972, an Order was issued by the Director of
the Oil and Gas Division requiring the Peoples Natural Gas Company to
immediately hydrofracture the well so as to immediately produce gas
therefrom at the highest rate possible and practical, in order to reduce the
pressure and volume- of gas in the well, and then to plug and abandon
the gas well. The. Order further required the.Helen Mining Company to
immediately. submit an application to the Division of Oil and Gas of the

·-
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Department for a proposed well pillar permit for the protection of the
gas well.
ISSUES, FINDINGS AND CONCLUSIONS

The Peoples Natural Gas Company was permitted to intervene
in this matter under the Rules of the Board. Helen Mining Company urged
that the recognition by the Department of Environmental Resources of the
new well location constituted an acquiescence in the action of Peoples
Natural Gas Company in placing the well upon the property of Helen
Mining. In the Appeal, Helen Mining Company further contended that
the Department has the duty of determining the size of the pillar, in order
to mitigate Appellant's damages.
·At the hearing of this matter, these arguments were abandoned
by the Appellant. No testimony_ was presented by Appellant, and no
attempt was made to pursue the question. Counsel for Appellant admitted,
that as a matter of law, it is incumbent upon the Appellant to submit
the pillar application as required by the Order of the Oil and Gas Division.
No explanation was made of the Appellant's failure to do so. It is, of
course, impossible for the Department to determine whether the size of
the proposed pillar is adequate to protect the well until the application
is made.
In the absence of any explanation of its failure to submit the
required permit application, the Board fmds that the Appeal in this matter
was capriciously filed for the purpose of delay and accordingly issues the
following:
ORDER

AND NOW, to wit, this 12th day of SEPTEMBER 1972, the
Appeal of Helen Mining Company is dismissed, and the Appellant is ordered
to me the required pillar application with the Division of Oil and Gas of
the Department of ?nvironmental Resources forthwith. In view of the
finding of the Board that the Appeal in this case was filed for the purpose
?f delay, it is further ordered that the Appellant shall pay to the Department
of Environmental ·Resources of the Commonwealth of Pennsylvania for
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deposit in such account as is lawfully appropriate therefor, the sum of
$100.00 for each day or fraction thereof, commencing with the mailing
date of this Order, and ending with the date of submission of a properly
executed permit application in accordance with the Order of Bruce· E.
Ziegler, Director of the Division of Oil and Gas for the Department of
Environmental Resources dated May 22, 1972. 1

Froehlke, Duggan, Chamberlain Manuf, Corp. ·
ROBERT F. FROEHLKE
Secretary of the Army
Room 3E718 Pentagon Bldg.
Washington, I).C. 20310

Docket No. 72-341

DANIEL E. DUGGAN
Commanding Officer
U.S. Army Ammunition Plant
156 Cedar Avenue
Scranton, Pennsylvania 18501
CHAMBERLAIN MANUFACTURING CORP.
Scranton Army Ammunition Plant
P. 0. Box 1307
156 Cedar Avenue
Scranton, Pennsylvania
DEFAULT ADJUDICATION
By MICHAEL H. MALIN, Chairman, October 19, 1972

The Commonwealth of Pennsylvania fJled a Complaint for Civil
1.

The Board has been advised that prior to the mailing date of this Order, the Appellant has
nted a pro forma pillar application with the Oil and Gas Division of the Department of
Environmental Resources; accordingly, the penalty herein ordered shall not be imposed.
However, the Board recommends that the Attorney General of the Commonwealth review this
matter with a view toward taking appropriate action under the Act of November 30, 19 55,
. P.L. 756, as amended~ and the Act of April 9, 1929, P.L. 177, as amended.
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Penalty in the above captioned action. The aforesaid Complaint was filed
on September 5, 1972. As of October 18, 1972, no answer has been filed
to the aforesaid Complaint.
The Rules of the Environmental Hearing Board as approved by
the Environmental Quality Board require an answer within fifteen ( 15)
days (Section 21.22(b).).
In accordance with the above Rule, judgement of liability is
entered against the above captioned Defendents, and the Commonwealth
of Pennsylvania is hereby ordered to appear for a Hearing for the purpose
of fixing the amount of a civil penaity on Friday, November I 0, 1972,
at 10:00 a.m. in the Lackawanna Court House located on the comers of
Spruce, Linden, Adams and Washington Streets in Scranton, Pennsylvania.
Copies of the Default Adjudication and Notice of Hearing shall
be served forthwith on the Defendants by the Commonwealth of
P~nnsylvania.

- Woods of Pebble Hill
Woods of Pebble Hill
Bucks County
Castlewood Building Company
Jenkintown, Pennsylvania 19046

Docket No. 72-155

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, October 27, 1972

This is an Appeal from an Order of the Bucks County Department
of Health dated December 17, 1971, denying applications by Castlewood
Building Company for on-site sewage permits. The applications are for
I 6 lots in the development known as Woods of Pebble Hill, and were denied
for the following reasons:
"I. Soil and geological conditions are such as to preclude safe
and proper operation· of the proposed installation.
2. The proposed systems will not adequately protect the public
health."
.-·

-I
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A hearing was held on April 20, 1972 before M. Melvin Shralow,
Esquire, Hearing Examiner.
FINDINGS OF FACT

I.
Woods of Pebble Hill is a residential development covering
a tract of approximately 60 acres purchased by Appellant, Castlewood
Building Company, in November of 1965.
2. The development consists of 54 lots, of which 36 have been
sold and built upon. Homes in the development are built by the individual
purchasers.
3. In July and August of 1971, Appellant applied for on-site
sewgge system
permits for 16 of the . remaining lots in the development.
.
A hearing was held by the Bucks County Department of Health on
December 14, 1971, resulting in the Order of December 17, 1971, from
which the instant Appeal has been taken.
4. The applications submitted by Appellant were in proper form
and met the requirements of the Bucks County Department of Health Rules
and Regulations governing individual sewage disposal.
5. The applications were based, in part, upon the results of
percolation tests conducted by Edwin F. Faunce, Jr., P.E., of Engineering
& Planning Associates, Inc., as contained in a report dated December 13,
1965.
6. As a result of the Faunce report, the Bucks County
Department of Health issued a letter to the Bucks County Planning
Commission dated December 20, 1965, stating that the tract "is considered
suitable for on-lot sewage disposal systems with on-lot water supplies." This
letter, attesting to the feasibility of the project, was a prerequisite to
recording the sub-division plan for the development.
7. Before acting upon the instant applications, representatives
of the Bucks County Department of Health visited the site on several
occasions. These visits revealed that water which had accumulated in holes
found at various loc.ations on the site was remaining in those holes and
was not receding in accordance with normal percolation.
8. There is a layer of compact clay approximately two feet
below the ilatural surface in this area which acts as a "fragipan" or natural
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barrier to ground water percolation.
9. There is evidence that the natural water table in the area
sometimes rises to within eight inches of the land surface. This probably
is a "perched water table" which rests upon the clay lay~r, rather than
the ground water table, which occurs at much greater depths below the
surface.
I 0.
Some of the homes erected on the tract have experienced
difficulties with their on-site sewage systems. The exact cause of these
problems is not known.
11. Part of the tract was ft.lled by the developer subsequent to
the submission of the Faunce report.
12. The soil types existing at this tract are not desirable for
on-site sewage systems.
13. No percolation tests were conducted at the site by the Bucks
County Department of Health, but the visual observations by its
representatives are inconsistent with the results of the tests reported by
Mr. Faunce.
DISCUSSION

Appellant has filed applications and supporting data which appear
to comply with all of the regulations of the Bucks County Department
of Health for the installation of on-site sewage systems. After submission
of the data in 1965, the developer received feasibility approval and
proceeded to make significant expenditures for streets, curbing, storm drains
and other improvements on the tract. The developer sold many lots, and
homes were erected on them by the purchasers.
In 1971 the developer applied for additional permits, and was
turned down because problems with existing on-site systems and visual
observations of water on the tract created doubts as to the reliability of
the percolation data submitted in 1965.
The on-site observations and the submitted data are irreconcilable.
If the fears of the Bucks County Department of Health are correct, a health
hazard and pollution-or danger of pollution would be created by permitting
the installation of on-site sewage systems on any additional lots in the tract.
On . the ot}J..er hand, the developer has expended substantial amounts of
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money and should not be precluded from developing the lots in the absence
of actual test data indicating the unsuitability of the soil for such systems.
An additional factor not dealt with by the submitted data is the existence
of filled areas on the tract which were created subsequent to the report.
In light of the conflicting evidence, and because of the serious
economic consequences to the developer, this matter should be remanded
for further testing to determine the suitability of the soil for on-site sewage
systems as of the present time.
Accordingly, we enter the following:

ORDER
This matter is hereby remanded to the Bucks County
Department of Health for further proceedings in accordance with this Order.
2. Appellant shall specify the exact location of the proposed
on-site sewage disposal system on each lot.
3. Appellant shall conduct new percolation tests and water table
measurements at those sites. Notice of these tests and an opportunity to
be present shall be given to the Bucks County Department of Health.
4. The Bucks County Department of Health may conduct
similar tests if it so desires. Notice of these tests and an opportunity to
be present shall be given to Appellant.
5. If any of the tests proposed by either party are objectionable
to the other party, such objections shall be referred to this Board.
6. After the submission of the results of these tests and their
evaluation, the Bucks County Department of Health shall issue such Order
with respect to each application as it shall deem appropriate.
7. Appellant shall have the right of appeal from any of such
1.

Order.
8. Nothing herein contained shall prohibit Appellant from
withdrawing its application with respect to any lot and filing a new
application, or from amending the existing application for any lot, and the
testing procedures shall be followed for the new or amended application .

...··
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Docket No. 72-266

DAVID C. STARR

ADJUDICATION
By MICHAEL H. MALIN, Chairman, November 13, 1972

This matter is before the Board on an Appeal flled by
David C. Starr ("Appellant") from an Order of the Department of
Environmental Resources ("Department") under the terms of which
Appellant was denied permission to connect a home, converted into a
duplex, and three proposed duplexes to the sanitary sewers tributing to
the sewage treatment plant of the Borough of Zelienople.
A hearing was held before Louis R. Salamon, Esquire, Hearing
Examiner, on August 25, 1972. Appellant was not represented by counsel
at the heaQng. Appellant did, however, recognize that he had the privilege
of procuring counsel; and refused a suggestion that the hearing be recessed
until counsel could be hired (N.T. 7, 58, 59). The parties waived flling
,of briefs.
The Board makes the following:
FINDINGS OF FACT

1. Appellant is the owner of a parcel of land situate in the

Borough of Zelienople, known as 100 McKim Street, which he purchased
on November 6, 1971.
2. At the time when Appellant purchased said parcel, a two
story frame house and a separate two car garage were erected thereon.
3. Appellant visited the office of the building officer of the
Borough of Zelienople and sought permission to convert the existing two
story frame house to a duplex, to erect four townhouses on said parcel
and to erect an additional duplex thereon.
4. On November 22, 1971, the building officer of the Borough
of Zelienople issued a building permit to Appellant to remodel the existing
two story frame house into a two apartment dwelling.
5. Appellant and the building officer discussed the building of
three new duplexes instead of the building of four townhouses on said
parcel .of land,. ·at the. time when Appellant visited the office of the building
officer.
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6. Appellant did not receive a written permit to construct either
new townhouses or new duplexes on November 22, 1971, or at any time
thereafter.
7. In reliance upon the permit which Appellant received to
remodel the existing two story frame house into a two apartment dwelling,
Appellant has done considerable work, including installing an exterior
stairway and erecting a considerable number of new partitions.
8. Appellant's two apartment dwelling has never been occupied
since he purchased it, although it has always been connected to the
Zelienople sewerage system.
9. On April 1, 1972, the Department issued an Order to the
Municipal Authority of the Borough of Zelienople and to the Borough of
Zelienople whereby said entities were prohibited from constucting, building,
allowing or permitting any sewage connection by any residence, commercial
business or industry to the existing sewerage system which carries sewage
for treatment to the existing Zelienople Municipal Authority Sewage
Treatment Plant.
10. This Order was issued as the result of hydraulic overload
at said Sewage Treatment Plant and as the result of excessive sewage flow
thereto, which created a condition whereby untreated or improperly treated
sewage was being discharged into the waters of the Commonwealth.
11. In early April 1972, Appellant visited the building officer
of the Borough of Zelienople, sought permission to begin construction on
his new duplexes, and was refused permission to construct due to the
imposition of the sewer connection ban set forth in the Order of April 1,
1972.
12. On April 26, 1972, and on May 19, 1972, Appellant made
written requests to the Department for permission to connect his proposed
duplexes to the Zelienople sewerage system.
13. On May 24, 1972, the Department notified Appellant that
his said requests were refused because of the imposition of the sewer ban
on April 1, 1972.
14. Appellant claims that he had verbal approval from the
building officer of the Borough of Zelienople for the erection of tluee new
· duplexes on his said land prior to the sewer connection ban of April 1,
· 1972, but' Appellant did not call the said building officer or any other
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Borough official to corroborate his claim at the hearing on this Appeal.
15. Appellant has cut down trees on his property and he has
performed some excavation thereon, but he has never commenced
construction of any new dwellings or structures on his property.
16. Appellant's failure to secure a written permit or permits for
the construction of new dwellings on his property was not the result of
a delay caused by any official of the Borough of Zelienople or by any
other governmental official or entity.
DISCUSSION

On April 1, 1972, the Department issued an Order to the
Municipal Authority of the Borough of Zelienople and to the Borou~ of
Zelienople, . by the terms of which both entities were prohibited from
constructing, building, allowing or permitting any sewage connection by
any residence, commercial business or industry to the existing sewerage
. system which carries sewage for treatment to the existing Zelienople
Municipal Authority Sewage Treatment Plant.
'This Order was issued as the result of hydraulic overload at said
Sewage Treatment Plant and as the result of excessive sewage flow thereto,
which created a condition whereby untreated or improperly treated sewage
was being discharged into the waters of the Commonwealth.
The issuance of such an Order is authorized under
Section 203 (b) of "The Clean Str..!ams Law", the Act of June 22, 1973,
P.L. 1987, as amended, 35 P.S. §691.203 (b), which provides, in pertinent
part, as follows:
"(b) . . . Whether or not such reports are required or
received by the department, the department may issue
appropriate orders to municipalities where such orders are
found to be necessary to assure that there will be
adequate sewer systems and treatment facilities to meet
present and future needs or otherwise to meet the
objectives of this act . . . . ·Such orders may prohibit
sewer system extensions, additional connections, or any
other action that would result in an increase in the sewage
that would be discharged into an existing sewer system
or treatment facility. "
..···

136.

David C. Starr

Appellant sought from the Department an exception to the sewer
connection ban in order that he could connect to the Zelienople sewerage
system an existing two story house which he has converted into a duplex,
and three duplexes which he proposed to build on. his property. The
Department rejected Appellant's request.
In its Order of April 1, 1972, by which the sewer connection
ban was imposed in Zelienople, the Department provided for no exception
from the strict terms thereof.
Although the Department has never promulgated regulations
dealing with exceptions from sewer connection bans, the Department, as
a matter of policy, has permitted such exceptions in certain situations.
Furthermore, this Board, in deciding the appeal of Alan Mitchell
Corporation, Docket No. 71-108, June 7, 1972, stated; ~-P· 6-7:
"The Department may properly promulgate in
accordance with statutory procedures, any regulations it
chooses regarding exceptions to its sewer bans. The
public is entitled to know in advance what the exceptions
are, if any. This Board, on the other hand, will continue
to determine whether the exceptions are being properly
and fairly construed. In addition, the Board alone,
governed by settled equitable principals, may grant an
exception not specifically and previously authorized by
the Department regulations."
We fmd that Appellant's request for an exception from the sewer
connection ban to connect his existing two story house, which he has
converted into a duplex, to the Zelienople sewer system should be granted,
while his request for a similar exception with regard to the three duplexes
which he proposes to build on his property must be refused.
Appellant obtained a permit to remodel his existing two story
house into a two apartment dwelling on November 22, 1971. In reliance
upon that permit, he began the remodeling and has almost completed it.
Although this two apartment dwelling was not occupied prior to the date
of the sewer connection ban, it was always connected to the Zelienople
sewerage system. We conclude that Appellant has a vested right to occupy
or to have his tenants occupy said two apartment dwelling and to connect
·the sanitary facilities therein to the Zelienople sewerage system. To deny
Appellant . an exception with regard to his existing two apartment dwelling
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would, under the circumstances, be inequitable.
Appellant's request for an exception with regard to his proposed
duplexes stands on a different footing. He has never received a permit
from the Borough of Zelienople to construct any new duplexes on his
property. He has never commenced construction on his proposed duplexes.
Appellant takes the position that he should be permitted to
connect his proposed duplexes to the Zelienople sewerage system because
the building officer verbally approved the proposed duplexes prior to the
date of the imposition of the sewer connection ban by the Department.
The Board has no way to evaluate the truth of this allegation
because Appellant failed to call the building officer or any other Borough
official as a witness to corroborate it.
We are left with Appellant's hearsay testimony as to the existence
of a verbal ·approval of his proposed construction. While we are not bound
by technical rules of evidence, we cannot base a fmding of fact upon
incompetent testimony, to which, incidentally, counsel for the
Commonwealth made timely objection. See Glen Alden Coal Co. vs .
.Unemployment Compensation Board of Review, 168 Pa. Superior Ct. 534,
79 A2d 796 (1951 ).
Although Appellant may have informally requested permission
from the building officer, there is no competent evidence in the record
of this proceeding to even suggest that approval was granted. There is
absolutely no evidence in the record of this proceeding to suggest that
Appellant was the victim of inaction, delay or discrimination by the Borough
of Zelienople or its officials and its employees: On the contrary, a study
of the record reveals that Appellant failed to properly process the request
that he made for permission to construct his duplexes.
Appellant made the claim during the hearing that the Department
permitted a property owner in Zelienople, the Old Peoples Home, to connect
a dwelling on its property to the Zelienople sewerage system after the date
of the sewer connection ban. He claimed that if the Department granted
an exception to the Old Peoples Home, he, too should be granted an
exception.
The Department admitted the granting of such an exception. It
w~ explained . that this exception was granted when a couple who had
formerly livel in the. main building of the Old Peoples Home were moved
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to a separate home on another portion of the property of the Home. The
exception was granted to the Home by the Department upon the stipulation
that the portion of the main building formerly occupied by said couple,
would not be re-occupied. As such, there would be no additional flow
of sewage to the sewerage system created by the granting of the exception.
We find that such an exception as was granted to the Old Peoples
Home by the Department was reasonable under the circumstances as above
set forth, especially since no additional flow of sewage would result. Such
would not be the case if Appellant would receive permission to connect
his three proposed duplexes to the Zelienople sewer system.
CONCLUSIONS OF LAW

1.

The Board has jurisdiction of the parties and the subject

matter.
2. The Department properly issued a sewer connection ban on
April 1, 1972, prohibiting further sewage connections to the existing
sewerage system which carries sewage treatment to the existing Zelienople
Municipal Authority Sewage Treatment Plant.
3. The Board, governed by settled equitable principles, may
grant an exception to a sewer connection ban.
4. Appellant is entitled to an exception to connect his existing
two apartment dwelling to the existing sewerage system which carries sewage
for treatment to the existing Zelienople Municipal Authority Sewage
Treatment Plant.
5. The Department properly denied Appellant's request for an
exception to the sewer connection ban to connect three proposed duplexes
to the existing sewerage system which carries sewage for treatment to the
existing Zelienople Municipal Authority Sewage Treatment Plant.
ORDER

AND NOW, to-wit this 13th day of November, 1912, it is hereby
.ordered as follows:
The Department of Environmental Resources is hereby directed
to issue . .written. authorization to Appellant, David Starr, allowing him to
connect his existing two apartment dwelling to the existing sewerage system

:
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which carries sewage for treatment to the existing Zelienople Municipal
Authority Sewage Treatment Plant.
The Appeal of David Starr from the Order of the Department
of Environmental Resources dated May 24, 1972, insofar as said Order
denies David Starr permission to connect three proposed duplexes to the
existing sewerage system which carries sewage for treatment to the existing
Zelineople Municipal Authority Sewage Treatment Plant, is dismissed.

Pocono Haven Truck Plaza
POCONO HAYEN TRUCK PLAZA

Docket No. 72-253

ADJUDICATION
By PAUL E. WATERS, Member, November .14, 1972

This action arises out of a refusal by the Department of
Environmental Resources, hereinafter called "Department 11 , of a permit
application filed by the Appellant, Pocono Haven Truck Plaza, to construct
and operate its own sewage treatment facility in East Side Borough, Carbon
County.
FINDINGS OF FACT

1. Appellant, Pocono Haven Truck Plaza, owned and operated
by Walter Sudu is located in East Side Borough, Carbon County, and also
borders Kidder Township off Interstate Route 80.
2. The business consists of eighty (80) acres, of which
approximately fourteen ( 14) are being used in a truck stop and filling
station operation serving major traffic arteries.
3. There are a number of other small businesses in the
immediate vicinity, including a steak house and another service station.
4. There are no municipal sewage treatment facilities presently
available for Appellant- or the other structures in the area.
5. There are municipal ]:Jlans in existence which could make
adequate tre~.tment facilities available in December of 1974.
6. In November 1971, Appellant obtained and by application
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for permit submitted, a final proposal for a sewage treatment facility to
serve his needs and to be made available to other businesses in the area
until such time as a municipal system is put into operation.
7. On May 10, 1972, the Department denied the request by
Appellant for a sewage treatment permit.
8. The use of holding tanks for the disposal of sewage for the
Appellant and other businesses in the area is expensive as an alternative
to a treatment facility.
9. There is raw sewage being discharged into the waters of the
Commonwealth by businesses in the area in question, which further
threatens the purity of Bisling Creek and the general health of the area.
10. The business volume of Appellant is increasing and the truck
stop in question fills a business need in the area.
· 11. There is interest on the part of other businesses in the area
in making use of a sewage treatment facility if operated by Appellant.
12. It is not clear that the water quality in Bisling Creek will
be properly protected if the proposed treatment plant is pennitted ·to be
operated by Appellant.
CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdic;tion of the
parties and the subject matter of this appeal.
2. The Regulations of the Department, Chapter 91, §91.31-32,
regarding Standards for Approval of Sewage Treatment Permits provides
that the project must conform to a comprehensive program of water quality
management and pollution control or that immediate action is necessary
to abate existing pollution or health hazards.
3. Although it is clear that the Appellant's proposal does not
qualify as a comprehensive water quality program, there is, on the other
hand, an immediate necessity to abate existing pollution and health hazards
in the area of the truck stop.
4. The. water quality of the Bisling Creek is designated as zone
No. 01.131.34 through 01.1.51 and as of March 12, 1972, is classified as
of higher..·· quality. than the established water quality criteria.
5. The Regulations of the Department (§95.1) provide that
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"Waters having a better quality than the applicable water quality criteria
as of the effective date of· the establishment of such criteria shall be
maintained at such high quality unless it is affmnatively demonstrated that
a change is justified as the result of economic or social development and
will not preclude uses presently possible in such waters."
6. The use of holding tanks required by the Department action
is an unsatisfactory solution to Appellant's sewage problem until December
1974.
7. The present discharge of raw sewage which occurs in the
area, coupled with the fact that there will be no comprehensive municipal
sewage treatment available before December 1974, requires that immediate
action be taken to abate existing pollution and health hazards.
8. There is conflicting and insufficient evidence on the water
quality of Bisling Creek, and exactly what changes can be expected there
if the permit is allowed to Appellant, and whether the discharge from the
treatment plant can meet minimum standards of the Department.
DISCUSSION

The owner of land in Pennsylvania should have wide latitude
consistent with the law and our Constitution in using it as he sees fit.
Any limitations on this basic freedom should be construed with
due regard for this principle, and it obviously must yield where clearly
necessary for the good of the society as a whole.
In this case, Walter Sudu, owner of Pocono Haven Trailer Park,
Appellant, has over the years, established a going and growing concern which
meets a real need and provides an economic benefit to the area it serves.
Because of the propitious location and no doubt great industry and sagacity
on his part, his business now requires expansion.
In an effort to meet this new development, the Appellant applied
for a permit to build a sewage treatment plant with a capacity not only
to meet its needs, but to serve a number of nearby businesses as well.
Presently, the businesses in the area are supposed to be using holding tanks
but it appears that this requirement, because of the expense and
inconvenience, is not being fully observed. Consequently, a pollution and
health hazard is developing in the vicinity of Appellant's property.
The Department by refusing the application has, if effect, said
·that AppeUant must wait until at least 1974 for an adequate solution to
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his problem. At that time, a municipal sewage treatment system may be
available for use.
Appellant takes the position, consistent with Department
Regulations and policy, that a comprehensive system is the best answer
and that he is willing to use such system when it becomes available.
Meanwhile, Appellant seeks to operate, on a temporary basis, his own
We accept this proposed temporary solution as a
treatment facility.
reasonable and valid alternative to the present conditions.
The real problem area concerns the Bisling Creek and the discharge
from the proposed facility thereinto. If it were clear on this record that
the water quality would be helped or at least not degraded by the
Appellant's treatment system we would not hesitate to order that a permit
be granted.
However, at the hearing it was made to appear that significant
changes can be _made in the system as proposed and rejected by the
Department, and that with some changes, the effluent from the proposed
plant would meet minimum State standards for discharge into Bisling Creek.
Obviously, these are matters of great importance and deserve further
consideration by the Department.
Although the burden of proof is upon the Appellant, the efforts
made to meet this burden have been undertaken in good faith and at some
expense, and inasmuch as issues involving health hazards and the interests
of third parties not before the Board are involved, we are inclined to remand
this case to the Department for further action consistent with this
Adjudication rather than to dismiss it on this record.
We expect the Department to permit the Appellant to submit
more detailed information concerning the other businesses he proposes to
serve on a temporary basis with his treatment facility.
We are not unmindful of the fact that the Appellant moved ahead
with his plans for a treatment plant even after he had notice that the
Department did not want him to do so. Although we do not condone
this conduct, we cannot allow it to control our decision on the important
questions raised by this Appeal.
It is our belief that the basic purpose of administrative law is
to find solutions to problems such as this one, where pursuit of the letter
of ·the law might serve to thwart the real legislative intention. We do not
believe that it is sound environmental policy to ignore the facts as they
are in order_...to deal \11 ith them as you would like them to be. The pollution
problems that have developed and are developing in East Side Borough
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require an immediate interim solution. The year 1974 simply is not soon
enough to answer the needs of the area.
We therefore enter the following Order:

ORDER
AND NOW, this 14th day or' NOVEMBER 1972, it is hereby
ordered that the Application of Appellant, Pocono Haven Truck Plaza, be
and hereby is remanded to the Department of Environmental Resorces for
further consideration consistent with this Adjudication.
CONCURRING OPINION By MICHAEL H. MALIN, Chainnan

I concur in the Order which returns the case to the Department
of Environmental Resources for further proceedings.
The Appellant seeks to install an interim sewage treatment plant
to treat the effluent of his and other businesses in the area. The present
holding tank method is proving unsatisfactory, and apparently extremely
expensive.
The Department desires that Appellant not be allowed to· put
in a treatment plant and discharge into Bisling Creek because in 1974
municipal sewage treatment may be available. However, there is an
immediate health and pollution problem. There is also the problem of
maintaining the degree of purity in Bisling Creek and ability to sustain
fish and aquatic life because of economic importance of tourism in this
area.
The burden of proof is on the Appellant to prove that (1) the quality
of the effluent will not degrade the stream, (2) that there are no other
practicable alternatives to the system he proposes and (3) that the quality
of the stream in which he seeks to discharge is lower than that of the
effluent with a sufficient safety factor so that at no time will the stream
be degraded, with the resulting possibility of ecological damage.
A review of this record does not indicate to me that the Appellant
has sustained any of the above burdens. I concur only because I believe
that Appellant should be given the opportunity to show why his proposed
treatment plant would perform within the parameters Appellant claims for
it and why it would not be at least as practicable to use holding tanks.
Granted the current holding tanks are not working, but clearly, properly
functioning holding tanks could solve the problem, albeit at relatively high
cost.
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I also believe it is incumbent upon the Appellant to submit
scientific tests of a high degree of accuracy with respect to the quality
of the water in the Bisling Creek. The record does not indicate to me
that this was done.
If in fact Bisling Creek is a high-quality stream, then Appellant
carries a heavy burden of going forward and proving that the actions he
proposes involve little or no possibility of ecological damage.
S & F Builders, Inc.
Docket No. 72-151

S & F BIDLDERS, INC.
Borough of Hatboro
Montgomery County

ADJUDICATION
By MICHAEL H. MALIN, Chairman, November 16, 1972

This is an appeal from an Order of the Department of
Environmental Resources, Division of Dams and Encroachments, dated
February 2, 1972, which denied Appellant's applications No. 19831 and
19832 for permission to change the course of Pennypack Creek, Upper
Moreland Township, Montgomery County, Pennsylvania, and a tributary
thereof. Application No. 19831 requested permission to change the course
of ·a segment of an unnamed tributary to Pennypack Creek, Application
No. 19832 requested permission to change the course of a segment of
Pennypack Creek. Both appeals were consolidated for hearing and a hearing
was held on April 13, 1972, before M. Melvin Shralow, Hearing Examiner.
FINDINGS OF FACT

1. Appellant, S & F Builders, Inc., is the owner of an irregularly
shaped tract of land containing approximately 88 acres in Upper Moreland
Township, Montgomery County, Pennsylvania.
2. Appellant has erected 192 units of two-story garden-type
apartments on the tract and has plans to erect approximately 488 additional
un_its. The development is known as Blair Mill Village East.
3. The. southerly boundary of the tract runs parallel to the
general course of a tributary to Pennypack Creek which runs across the
trac.t in smike-like fashion from west to east. Application' No. 19831 seeks
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to reduce the meandering of the tributary by changing its course to fewer
and .much flatter curves, and to move it southward and closer to the tract
boundary and w~mld also reduce the ·amount of land which borders on
the northern side of the tributary and is affected by it. The stream as
presently located runs approximately 1800 linar feet across the Appellant's
property.
4. The eastern boundary of the tract approximates the course
of Pennypack Creek which flows from north to south adjacent to the
property and cuts across the eastern-most tip of the tract in an arc.
Application No. 19832 seeks permission to reduce the arc of the creek
at this point to a very flat curve, thereby reducing the amount of land
between the creek and the tract boundary. This relocation involves
approximately 275 linear feet of the creek.
5. Appellant's stated purposes for both applications are to
reduce the amount of its land which is affected by periodic flooding of
Pennypack Creek and its tributary, and to increase the amount of land
. available for park land and recreational uses.
6. Appellant complied with all published requirements of the
Department governing the form of application and the supporting
documents and data to be submitted.
7. The Department denied the applications by letter of
February 2, 1972 (Exhibit E-3), which stated:
Reference is made to your applications fJ.led with
the Department of Environmental Resources for permit
to change the channel of a tributary of Pennypack Creek
and Pennypack Creek in Upper Moreland Township,
Montgomery County.
The proposal has been reviewed by the Pennsylvania
Fish Commission and they have objected strenuously to
the proposed relocation.
Since the relocation (sic) proposed are not essential
and the proposal would not be in the best interests of
the Commonwealth, approval of application file
No. 19831 ·and fJ.le No. 19832 cannot be recommended.
8. The opposition of the Pennsylvania Fish Commission was
stated in identical memoranda with respect to each application from Jack G.
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Miller, Chief of the Fish~ries Environmental Services Section, dated
January 10, 1972. Those memoranda stated:
The Pennsylvania Fish Commission is opposed to the
subject channel change which is for development
purposes~
The area should be used as a park area and
the stream left where it is.
This same company made an unauthorized channel
change on the Pennypack and appears to be very reluctant
to do anything to compensate for the destruction of the
aquatic habitat.
In view of these reasons, we recommend that this permit request
be denied.
9. The Department agrees that the second paragraph of Mr.
Miller's memorandum is in error, and that the channel change there referred
to was an authorized change made pursuant to and in accordance with
a pennit issued by the Department.
10. The Pennsylvania Fish Commission is embarked upon a
program of upgrading Pennypack Creek so that it will support fish life to
the extent that recreational sport fishing will be possible.
11.
V. R. Butler, Chief of the Division of Dams and
Encroachments of the Department, testified that in reaching his decision
on these applications he considered hydraulic and environmental factors.
None of these criteria is contained in any written rules, regulations or
standards of the Department.
Mr. Butler made three visits to this site, and conducted a
12.
visual inspection on each occasion. He also was familiar with the results
of the earlier channel change referred to in the memorandum of the Fish
Commission. Fish life is present in these streams. Moving the streams
would cause changes which would result in the destruction of aquatic life,
which would not revert to a natural state for a long period of time, perhaps
from forty to seventy-five years. The changes would result because the
bottom of the new channel would not be hospitable to aquatic life.
13.
There has been an upgrading of Pennypack Creek in terms
of" aquatic and fish ·Iife according to samplings of the Pennsylvania Fish
Commission.
14 •.·· A prior channel change in the area created an unstable
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channel, indicating a very high probability that the proposed channel would
be unstable. Instability means erosion, flooding and a shifting bottom
inhospitable to aquatic life.
15. The effect of the stream changes on potential flooding
problems would be small enough to be acceptable.
16. The proposed new channel would most likely be unstable.
To make it stable would require a concrete channel which would make
fish and aquatic life impossible. An unstable channel would make fish
and aquatic life impossible.
17. The Commonwealth declined to approve a relocation because
of environmental factors which it believes are not solvable. Its position
is based on the newly adopted § 27 _of Article I of the Pennsylvania
Constitution.
18.
Both Mr. Butler and Mr. Miller had stronger objections to
Application No. 19831 than to Application No. 19832, but this distinction
was not communicated to Appellant.
19. Specific environmental and hydraulic grounds for denying
·••· the applications were not given to Appellant prior to the hearing. Appellant
submitted no data on the effect of the stream change on aquatic life.
20. The Department does not have specific regulations which tell
an applicant what hydraulic factors will be acceptable or unacceptable in
judging an application. Hydraulic data are requested, but no criteria are
established for evaluating the data.
21.
No hydraulic data other than those submitted by Appellant
were requested in this matter. No hydraulic tests concerning these streams
were requested or conducted by the Department.
22. The Department does not have regulations which establish
criteria for judging the environmental effects of an application for stream
relocation. There is no requirem-ent by regulation for the submission of,
nor was applicant in this case requested- to submit, any environmental data.
The only notice to Appellant that environmental factors with respect to
fish life were a factor was the statement contained in Exhibit C-1, 11 On
some streams, a low flow channel may be required to provide a satisfactory
channel to maintain fish life. 11 (p. 8) Such a statement indicates that
stream velocity and its effect on aquatic life are factors to be considered.
23 ... .- The Department itself conducted no environmental surveys
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of these streams and had no environmental data.other than the statement
supplied to Mr. Butler by the Pennsylvania Fish Commission. The
Department did not use water quality criteria, if any have been established
for these streams, did not conduct a biological survey of aquatic life, and
made no survey of the vegetation in the area other -than as observed by
Mr. Butler in his walks along the streams. No data were assembled to
predict what hydraulic or environmental changes would be likely to occur
as a result of the proposed relocations.
24.
The factors involved in changing the regimen of a stream
are virtually identical with standards applied at common law for changes
affecting the rights of riparian owners and include:
1. Erosion of soil.
2. Increased · costs of water treatment by downstream
riparian owners.
3. Possibilities of flooding.
4. Destruction and failure of natural propagation of fish,
aquatic resources and wildlife and interference with
downstream or public recreational uses.
5. Loss of water for beneficial uses and purposes by
downstream owners.
6. Water pollution.
7. Increases in turbidity.
8. Deposition of silt and debris.
9.
Increases or decreases in water velocity.
10.
Increases or decreases in temperature of waters.
11.
Increases or decreases in level of waters.
12.
Necessity of the change for the reasonable use of the
property by the party seeking to change the channel.
25.
The improvement of the area for recreational purposes
resulting from the change would, at best, be marginal. The Department
was of the opinion that the channel change would do little to enhance
the recreational potential of the area and that very little if anything at
all would be accomplished at the expense of sterilizing substantial segments
of the Pennypack and its tributary for the possibility of the growth of
aquatic life.
26.
Appellant was first advised of the Departmenes concerns
over the ··effect of the change on channel stability, soil erosion, and fish
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life at the hearing in this matter. The Board offered to hold further hearings
to give Appellant an opportunity to reply to and meet the Department's
objection and offer further justification for the change, but the Appellant
declined to do so having no further ev:idence to offer.
DISCUSSION
I

The Water Obstructions Act of June 25, 1913, P.L. 55 5, as
amended, 32 P.S. § 681 et. seq., .makes it unlawful to change or diminish
the course, current or cross section of any stream without the consent or
permit of the Water and Power Resources Board. 1 By § 20 of Act 275,
Session of 1970, P.L.
, § 1908A of the Administrative Code was
enacted and transfers this function to the Department of Environmental
Resources ("Department").
Section 3 of the Act 2 authoriz~s the Department to issue orders
1.

32 P.S. s 682.

Obstructions not to be made or altered without consent.

Except as provided herein, from and after the passage of this act, it shall be unlawful
.for any person or persons, partnership, association, corporation, county, city, borough, town or
township to construct any dam or other water obstruction; or to make or construct, or permit
to be made or constructed, any change in or addition to any existing water obstruction; or in
any manner to change or diminish the course, current, or cross section of any stream or body
of water, wholly or partly within, or forming a part of the boundary of, this Commonwealth, except
the tidal waters of the Delaware River and of its navigable tributaries, without the consent or permit
of the Water and Power Resources Board, in writing, previously obtained, upon written application
to said board therefor. The director, Bureau of Municipal Services of the Pennsylvania Department
of Highways may authorize the repair of any township bridge having a span of twenty feet or
less in a township of the second class without the consent or permit of the Water and Power Resources
Board. 1913, June 25, P.L. 555, s2; 1937, May 6, P.L. 559, s2; 1965, Sept. 24, P.L. 539, s I.
2.

32 P.S. s 685.

Powers respecting existing obstructions; legislative construction.

Upon complaint, or upon its own initiative, the Water and Power Resources Doard shall
have power to cause an investigation or examination to be made of any dam, or other water
obstruction now existing or hereafter constructed. If the board shall determine that such dam
or water obstruction is unsafe or needs repair, alteration or change in its structure or location,
or should be removed as being unsafe and not susceptible of repair, or for any reason is derogatory
to the regimen of the stream, the board shall, in writing, notify the owner or owners thereof to
repair, alter, change its structure or location, or remove· the same, as the exigencies of the case
may require; such work to be commenced and proceeded with to completion within such reasonable
time as may be prescribed in such notice by the board; and it shall thereupon be and become
the duty of such owner or owners, to comply with the provisions of such notice.
If said owner or owners, notified as aforesaid, shall neglect or refuse to make such repairs,
alterations, change or changes in structure or location or to cause such removal, or if said owner
or owners cannot be found or determined, then the Board may make such repairs, atlerations, change
or changes in structure or location or cause such removal; and the board may thereafter recover,
in the name of the CommorLwealth, from the owner or owners, the said cost or expense, in the
same manner as debts are now by law recoverable.
.
It is the legislative intent that the provisions of this act shall extend to and include all
types of water obstructions, regardless of the date when they were constructed, and whether or
not th~ same we~e constr~cted by permission, express or implied of the Commonwealth, or of
any authorized agency thereof, and whether temporary or permanent, and to all changes in the
course, current or cross section of any stream or body of water, whether such change be temporary
or permanent. The Water arid Power Resources Board is authorized and empowered to hold hearings,
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with respect to water obstructions which are found to be unsafe, in need
of repair, or which are for any reason "derogatory to the regimen of the
stream". That section also contains authority to make and enforce such
rules and regulations as the Department may deem necessary and proper
for carrying out the purposes of the Act. While this section appears to
apply to existing obstructions, the last paragraph indicates the legislative
intent to apply a standard to obstruction and channel changes as prohibiting
those "derogatory to the regimen of the stream". The Pennsylvania
Supreme Court so construed the Act in Water and Power Resources Board
v. Green Springs Co., 394 Pa. 1 ( 1958).
Neither the Department nor its predecessor, the Water and Power
Resources Board, has promulgated precise regulations establishing the
criteria by which the Act is to be administered. The Board ·has issued
a pamphlet (Exhibit C-1) a copy of which Appellant received, which tells
an applicant what data are to be submitted in conjunction with an
application to change the cot.~:rse of a stream. Nothing is said about how
such applications will be judged or what the applicant can do to satisfy
the requirements of the statute or the Department's interpretation thereof.
Appellant claims that due process requires the Department to do so.
Appellants were told that Mr. Butler thought the proposed
changes were unnecessary and that the Fish Commission opposed the
applications. Appellant had no way of knowing, what, if anything, it would
do to make the changes acceptable. Until it received the letter denying
the permit applications, Appellant was not aware that any State agency
other than the Department was being asked to comment on the applications
and had no information about the basis for responses from those agencies.
The memoranda from the Fish Commission show that the opposition was
stated without supporting data or reasons. Appellant claims that such
consultation with the Fish Commission should be known and the
Commission should state its reasons for recommending disapproval.
Mr. Butler for the Department and Mr. Miller for the Fish
2. (Continued)
subpoena witnesses, perform any and all such acts, make and enforce such rules and regulations,
and issue such orders-, not inconsistent with this act, as it may deem necessary and proper for
carrying out the purposes of this act. 1913, June 25, P.L. 555, s5; 1937, May 6, P.L. 559, §3 .

..···
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Commission raised significant issues about the hydraulic and environmental
effects of the proposed channel changes. Appellant's contention is that
it was without notice that these factors were to be considered and of the
specific way in which the issues were to be formulated and decided.
Appellant learned of these matters for the first time in the hearing
conducted as part of this appeal. Appellant did not ask for any continuance
to permit it to present evidence to rebut the specific reasons for denial
stated at the hearing and declined to offer further evidence when invited
to do so by this Board.
Appellant urges that the lack of rules and regulations, and hence
the lack of notice to Appellant of the criteria by which its applications
would be judged, constitute a denial both of substantive and procedural
due process. The due process requirements of the Fourteenth Amendment
apply to administrative proceedings; see Morgan v. United States, 304 U.S.
1, 58 S. Ct. 733 (1938); Southern Railway Co. v. Virginia, 290 U.S. 190,
54 S. Ct. 148 (1933)~
The Department argues that Water and Power Resources Board
v. Green Springs Co., Inc., 394 Pa. 1, 185 A.2d 178 (1958), establishes
the validity of the Act and of the Department's action in this matter. In
that case the Court held that the Act was a proper delegation of legislative
authority in that the Act contains standards sufficient to guide the
Department in administering its provisions.
II

An issue relating to the jurisdiction of this Board arose in the
course of the hearing and must be initially disposed of. Both the
Department and Appellant assumed that the letter of February 2, 1972,
written by Mr. Butler, was an Order of the Department denying the
applications. Both parties have submitted briefs supporting tltis position
and urging that the Board retain jurisdiction of the matter. Mr. Butler,
in his testimony, claimed that he had not denied the permits, but had merely
stated that he could not recommend them for approval. He testified that
he did not have the authority to grant or deny permits, but merely made
recommendations to a superior who had such authority through delegation
by . the Secretary of Environmental Resources. Mr. Butler said he had not
,.···
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forwarded the applications and that formal action on them had not been
taken by the authorized designee of the Secretary.
A close reading of the letter (Exhibit E-J) in light of Mr. Butler's
testimony shows that technically it .is capable of being read as he intended
it. As a practical matter, however, no one reading the letter without a
microscope would come to such a conclusion. Furthermore, Mr. Butler
testified that in more than I ,800 cases in which he made recommendations
to the Water and Power Resources Board, and in 300 or 400 cases in which
he made recommendations to his superior in the Department, a permit for
stream relocation never has been issued in a case where he recommended
against it. For all practical purposes, therefore, a negative recommendation
by Mr. Butler is equivalent to a denial, and formal action by Mr. Butler's
superior would be merely a ministerial act. To require Appellant to resubmit
the applications for formal action would be to require a vain act and would
serve no useful purpose. Both Appellant and the Commonwealth take the
position that this Board has jurisdiction. Accordingly, we hold that the
letter of February 2, 1972, was a Decision or Order by the Department
from which an appeal to this Board lies.
III

The Appellant's first contention is that it has been denied due
process of law because there were no regulations concerning channel changes
promulgated by the Department of Environmental Resources. The statute
in question permits course changes which are not "derogatory to the regimen
of the stream". We disagree with Appellant's contention.
This and all statutes delegating authority on administrative bodies
to administer general standards in the execution of the law have imported
into them the requirement of "reasonableness". 1 Am. Jur. 2d,
Administrative Law § 116. Accordingly, the standard Appellant must meet
is that the proposed action will not be "unreasonably derogatory to the
regimen of the stream."
To claim lack of regulations defining the broad standard is a claim
that the general broad delegation is so vague as to be a delegation of
legislative authority and, accordingly, a power vested in the administrative
agency to make th~ law or act arbitrarily. If the general broad delegation
sets an intelligible criteria, the act has a sufficient standard to guide the
Department, there is notice to the public, and there are standards by which
.
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the Courts may review administrative actions.
The statute does not have to spell out the specifics of what is
meant by "derogatory to the regimen of a stream." Indeed, the reason
why administrative agencies exist is because the Legislature is incapable of
defining the multitudinous details of complex economic, social or scientific
facts. In determining if there is an unconstitutional delegation of legislative
powers, the area in which the powers are granted is one of the most
important elements for consideration. Here the phrase "regimen of the
stream" encompasses the entire field of Limnology (the ecology of fresh
water streams), one of the most complex of sciences. The formulation
of specific quantitiative criteria on aquatic life, velocity, flow, degree of
erosion, public benefit, etc. is impossible. In such cases, the cases are clear
and exact and precise criteria need not be set forth either in the statute
or by regulation, but a standard of reasonableness must be applied.
The history of the growth of administrative .agencies and the
decisions of the Courts on delegations of power to such agencies is one
which indicates that delegations of the kind made here are to be upheld
if it is possible to fairly do so. (Loomis v. Philadelphia School District
Board, 376 Pa. 428)
Clearly the Legislature may not delegate to
administrative agencies the determination of what the law shall be.
Broad and general standards such as the one set forth in the
statute in question are not unconstitutional. The Courts have upheld
definitions broader than that in this case. Standards of administrative action
•
II
•
II
, II nee d" , II necessary or expe d"tent II , II appropnate
,
base d upon II necessity
11
"reasonableness", just and reasonable", "fair and equitable", "sufficient",
"excessive profits 11 , "unduly complicated corporate structures and
inequitable distributions of voting power", "unfit", 11 Unsuitable",
"competency, ability and integrity", "worthy cause 11 , "decency and good
order", "substantial", "undesirable business practices", "unprofessional
conduct", "misconduct", 11 injurious substances", "danger to peace or
safety". The following standards have been held adequate: 11 just and
reasonable" (Tagg Bros. & Moorehead v. United States, 280 U.S. 420, 50
S.Ct.. 220, 221, 74 .L.Ed. 524); "public interest" (New York Central
Securities Corp. v. U.S., 287 U.S. 12, 53 S.Ct. 45, 77 L.Ed. 138); "public
convenien~e", "interest" or "necessity" (Federal Radio Commission V.
Nelson Bros:····Bond & Mortgage Co., 289 U.S. 266, 53 S. Ct. 627, 77 L.Ed.
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1166). See also: Breinig v. Allegheny County, 332 Pa. 474, 2 A.2d 842,
Annenberg v. Roberts, 333 Pa. 203, 2 A.2d 612; Bell Telephone Co. of
Pennsylvania v. Driscoll, 50 Dauphin 66; In re Marshall Impeachment Case,
363 Pa. 326, 69 A.2d 619; Kellerman v. City of Philadelphia, supra;
Commonwealth v. Franklin, 172 Pa. super. 152, 92 A.2d 272.
The Courts have. said in many cases that standards of 11 in the
public interest .. or "public convenience and advantage .. are sufficient where
the context of statute deals with intelligible and not a limitless criteria.
We believe the question to be settled by Water and Power
Resources Board v. Green Springs Co., supra. Regulations defining such
general standards seldom exist and are usually impossible to formulate. The
ecology of a fresh water stream is one of the most fragile and complex
life systems in nature. Indeed, our research into laws anQ. regulations of
other States indicates that no State has been able to formulate definite
criteria with respect to the degree of change in stream velocity, biological
life, etc. The most definite criteria we have thus far seen are those of
New York State, which list as factors to be considered:
1. Erosion of soil from banks or uplands.
2. Increased costs of water treatment.
3.
Loss of crop land and forest by flooding.
4.
Destruction and failure of natural propagation of fish
and aquatic resources.
5. Loss of water for beneficial uses and purposes.
6. Pollution of affected waters.
7. Increases in turbidity.
8. Deposition of silt and debris.
9.
Irregular variations in water velocity.
10.
Irregular variations in temperature of waters.
11.
Irregular variations in level of waters.
And these are restatements of common law rights of riparian owners with
respect to upstream channel changes. See generally 56 Am. Jr., Waters
..§...!2.:. Moreover they do nothing more than state factors certainly obvious
to any limnologi~t and, we think, to any layman confrontt!d with the
problem.
Appellant complains that the Department did not spell out
~tandard;, which the Legislature could not, and that it was misled by the
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application in that it did not know what precise objections the Department
had. The Department cannot be expected to act as a consulting engineer
for private parties and design projects to comply with the laws. It is required
to tell applicants how their proposed change is inadequate. Appellant is
charged with a knowledge of the law and that the law means that
environmental factors are important, that the phrase "regimen of the
stream" includes environmental factors,. and that the rights of other riparian
owners and the public must be taken into account.
The burden of proof was upon the Appellant here to prove that
its action did not "unreasonably change the regimen of the stream". We
are also cognizant of the fact that the purpose of this stream change was
to provide additional usable land in connection with a recreation area for
an apartment complex. It appears to be an irrefutable scientific fact that
changing the channel of any stream means destruction of aquatic and fish
life in that area except insofar as ~t may be supported by other areas of
the same stream. The Department argues that any channel change is
"derogatory to the regimen" of a stream. However, this does not mean
that all channel changes are forever prohibited. If the stream were long
and hospitable to aquatic life and the channel change short and made for
compelling social or economic reasons, we think that the Department would
be required to approve such a change because it would not be unreasonably
derogatory to the total eco-system of the stream. In this case we do not
believe that the Department acted arbitrarily or unreasonably in concluding
that the net balance of the public interest would be served by denying
the channel change. Appellant offered little or no proof that the channel
change was of any more than marginal importance, if it was important
at all, to improving the recreational potential of the area. Appellant offered
no proof that a denial of this channel change would interfere with any
reasonable use of this land, even for the recreational purposes for which
it proposes to use it. In short, no good reason, much less a compelling
reason, was offered to justify the unavoidable degradation of the affected
streams. The plain fact is that all channel changes in streams containing
fish. and aquatic life ~e environmentally derogatory and while all factors
must be considered, the ultimate question is: "Despite the environmentally
derogatory nature of this change, is there a need to do so which, on balance,
~akes the change serve the public interest?" We think that a consideration
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of the public interest includes a reasonable and efficient use of land by
private owners so that the necessity of the change for reasonable and
efficient private land use must be considered.
We believe the statute adequate to give notice to the public of
the applicable standard, but the Department did, by C-1, require certain
data, implying that conclusions from such data would determine its decision.
In fact, conclusions from other data and observations were used to deny
the application. Perhaps the Department's position would be better if it
had no pamphlet and left it to the applicant or his engineers and limnologists
to determine its position on how the change would not unduly harm the
stream. (Assuming, of course, that very astute counsel would fathom the
complexities of the basic statute and the cases construing it which set forth
the standard to be applied.) Here, information was requested, and the
decision made, on factors other than those on which information was
requested. Furthermore, when a decision was made, the Appellant was
left to wonder if the· denial was authoritative and appealable. The
Department's position was first fully. stated at the hearing before the Board.
However, Appellant gave no indication of willingness to supply information
on factors relating to the effect of the change on aquatic and fish life,
channel stability, etc. It was offered the opportunity to do so and declined.
Appellant is satisfied that it has made as good a record as it can. But,
it does appear that Appellant has been subjected to a Kafkaseque
bureaucratic nightmare.
Irrespective of the merits of a case, any
citizen/applicant deserves better than that accorded Appellant here.
CONCLUSIONS OF LAW

1. The letter of February 2, 1972, from which this appeal has
been taken is a Decision or Order of the Department of Environmental
Resources from which an Appeal lies, and this Board has jurisdiction of
the matter.
2. The absence of regulations in this case do not constitute
a violation of procedural and substantive due process inasmuch as the Water
Obstructions Act contains standards by which the Department's action may
. be reviewed to preclude arbitrary action by it.
.9· Tb,e burden of proof is on the Appellant to establish that
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the channel change will not be "unreasonably derogatory to the regimen
of the stream."
4. The Appellant did not sustain its burden of proof by showing
that its proposed channel change would not be "unreasonably derogratory
to the regimen of the stream."
5. Appellant was not denied due process by the absence of
regulations because the words "derogatory to the regimen of the stream"
have a generally accepted meaning. We judicially note that changing the
regimen would involve any of the following:
1. Erosion of soil from banks or uplands.
2. Increased costs of water treatment.
3. Loss of crop land and forest by flooding.
4. Destruction and failure of natural propagation of fish
and aquatic resources.
5. Loss of water for benefical uses and purposes.
6. Pollution of affected waters.
7. Increases in turbidity.
8. Deposition of silt and debris.
9. Irregular variations in water velocity.
10.
Irregular variations in temperature of waters.
11.
Irregular variations in level of waters.
6. Section 27 of Article I of the Constitution requires the
Department to assess channel relocation applications in light of its mandate
"As trustee of these resources, the Commonwealth shall conserve and
maintain them for the benefit of all the people." These resources are
defined as "the common property of all the people." The benefits to the
public must substantially outweigh adverse environmental factors in order
to qualify as being in the public interest. On the record Appellant has
not established that the channel change has social, economic or recreational
benefits to the public or even to Appellant which benefits outweigh the
damage to aquatic life and the channel instability which the change would
apparently cause. The final test to be applied in considering the factors
set _forth in 5 above i~ whether "the change is required for compelling social
or economic reasons despite its adverse environmental impact.'l
7. Waters of the Commonwealth which may be affected by
~harinel chahges are not without the coverage of § 27 of Article 1 because

•

158.

S & F Builders, Inc.

they flow over private land.
8. The Department's action in requiring certain information on
the stream change, but not requiring specific information on environmental
factors, did not conform with the degree of notice and fairness required
of administrative action. Such procedural failure was cured by this Board
giving the Appellant the opportunity for further hearing on the hydraulic,
environmental and public interest factors on which the Department based
its decision after those factors were enunciated at a public hearing.
ORDER

The appeal of S & F Builders from the permit denials of February
2, 1972, is hereby dismissed.

J. S. Mozzno & Co., Inc.
Docket No. 72-145

J. S. Mozino & Co., Inc.
Springfield Township
Delaware County

ADJUDICATION
By MICHAEL H. MALIN, Chairman, November 18, 1972

This is an Appeal from and Order of the Department of
Environmental Resources by Christian T. Beechwood,. Regional Sanitary
Engineer, dated November 18, 1971, which denies to Appellant permission
to connect fifteen ( 15) new stores to the sewage system feeding into nie
Central Delaware County Authority sewage treatment plant. A hearing was
held on March 23, 1972 before M. Melvin Shralow, Esquire, Hearing
Examiner.
FINDINGS OF FACT

I. Appellant is a construction company which is in the process
of erecting thirty (30) new stores on a tract of land owned by J. S. Mozino
on .the sou.th sid~ of Baltimore Pike in Springfield Township, Delaware
County, Pennsylva~ia.
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2. Fifteen of the stores which Appellant is erecting are
contiguous with each other and are separated by a thirty foot space from
the next set of fifteen stores proposed to be erected.
3. The first fifteen stores are already under construction, a
building permit for nine of them having been issued shortly after July 15,
1970, and a building permit for the remaining six stores having been issued
shortly after March I 0, 1971.
4. On June 24, 1971, the Department imposed a ban on all
new connections to the sewage systems feeding into the Central Delaware
County Authority sewage treatment plant. At that time Appellant had
not obtained a building permit for any of the remaining fifteen stores.
5. In or about September, 1971, Appellant inquired of
Springfield Township officials concerning a building permit for the
remaining stores. It was told that a permit could not issue without
permission from the Department for connection to the sewer system.
6. On September 28, 1971 Appellant wrote to the Department
and requested permission to connect to the sewage system. Said permission
was denied in the Order of November 18, 1971.
7. The entire development of thirty stores was covered by one
set of plans, which were approved by the State Department of Labor and
Industry and Springfield Township officials.
8. Initially Township officials requested that the entire project
be covered by one building. This was changed at Appellant's request because
such .an arrangement was not thought to be practical. Appellant did not
want to be bound to start the entire project at one time, and did not
want to pay all of the permit fees which would be required if the entire
project were covered by a single permit.
9. In being granted permission to obtain building permits in
stages, Appellant expressed its intention to Township officials to proceed
with and complete the entire project, and not leave the job with fewer
than thirty stores completed.
10.
Appellants' witnesses testified at the hearing that there was
a written agreement between Appellant and Springfield Township
committing Appellant to the completion of all thirty stores and authorizing
·such completion by the Township. That agreement was said to be in writing,
and Appellant was given permission to submit a copy after the hearing.
No such agreement was submitted, and therefore, we cannot find that such
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an agreement exists.
DISCUSSION

By its order of June 24, 1971, the Department banned all new
connections to the sewage system feeding into the Central Delaware
Authority sewage treatment plant except for new construction for which
a building permit had been issued prior to the date of the ban. Appellant
seeks to come within this exception on the ground that its entire project
was a single job for which the Township was obligated to issue building
permits as the work progressed. Appellant based this argument on an alleged
written agreement between it and Springfield Township treating the project
as a single entity.

Counsel for the Department indicated that mch an

agreement would have a significant bearing on the Department's decision
with regard to the sewer ban.

(N.T. 28-29).

Appellant, therefore was

given leave to submit a copy of the agreement.
Appeliant did not submit such an agreement.

Instead, it sent

a letter to the Hearing Examiner, with a copy to counsel for the Department,
attaching copies of several pieces of correspondence between Appellant and
Township officials. Counsel for the Department objected to the acceptance
of that correspondence into the record in place of an agreement, and that
objection was upheld. Nevertheless, even if that correspondence had been
admitted into evidence, it does not establish a binding commitment between
Appellant and the Township to consider the project as a single job subject
to a single building permit. While the planning covered the entire tract,
the construction stages were separate and subject to separate building
permits. Accordingly, the second phase· of the project, relating to the second
set of fifteen stores, was not constmction for which a building permit issued
on or before June 24, 1971 and Appellant was not entitled to an exception
to the sewer ban.
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CONCLUSION OF LAW

The Department of Environmental Resources did not err in
denying to Appellant the right to connect to the sewage system feeding
into the Central Delaware County Authority treatment plant.
ORDER

The appeal of J. S. Mozino & Co., Inc. from the Order of
November 18, 1971 is hereby dismissed.

Leon E. Kocher Coal Company
LEON E. KOCHER COAL COMPANY

Docket No. 72-303

ADJUDICATION

By PAUL E. WATERS, Member, November 21, 1972

This matter comes before the Board as an Appeal from an Order
of the Department of Environmental Resources, hereinafter "Department",
requiring the Appellant Coal Company to repair two water impoundments
used in its business operations.
The Department found the water
impoundments to be unsafe and ordered that they not be used until properly
repaired.
Appellant, Leon E. Kocher Coal Company has used the
impoundments for many years without incident, and takes the position that
they are safe for continued use in their present condition.
The Department also ordered the Appellant to maintain a distance
of at least ten (1 0) feet from the water level to the top of each silt basin.
A supersedeas was issued on August 25, 1972, conditional upon
Appellant maintaining a freeboard of five (5) feet in the silt basins .

..···
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FINDINGS OF F ACI'

1. Appellant, Leon E. Kocher Coal Company owns . and operates
a coal mining business in Hegins Township, Schuylkill County.
2. On May 17, June 26 and July 6, 1972, a specialist of the
Department visited the site of Appellant's silt basins and was of the opinion
that they were not structurally sound.
3. The Appellant has two impoundments or silt basins known
at # 1 and #2. Silt basin #2 was ordered to be repaired or not used by
the Department on June 9, 1972, and #1 was the subject of a similar
Order of August 17, 1972, for the reason that the basins were structurally
unsound.
4. A final visit was made by the Department on September 9,
1972, and previous decisions were confirmed.
· 5. Pond or silt basin #1 was considered the more stable
embankment, but safe only if operated with a ten (10) foot freeboard,
as any break therein could. threaten Rausch Creek and Legislative Route
53027.
6. During Hurricane Agnes, pond #2 was drained, was not being
used in compliance with the Departmental Order of June 9, 1972, and
was not subjected to the full strain of the storm.
7. A competent engineer with 25 years of experience who
examined the impoundments on Appellant's behalf was of the professional
opinion that pond # 1 is struturally sound.
8. Inspections are made on a daily basis to determine whether
the ponds show signs of weakening or of structural unsoundness.
9. The Department was unable to fully consider the base width
of the ponds or the bottom construction in making its determinations.
The Department was unable to fully consider the amount
10.
of sediment in the pond in making its determination, and did no testing
of structural strength other than by visual observation.
11. The two impoundments in question were constmcted more
than 25 years ago and have been in continuous use since that time without
a serious breach or ·failure.
12.
No stability analysis tests were conducted on either pond.
13~_...
Bas~d on the photographs and all of the evidence, pond #I

.. ·.:;

~
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is not unstable, but there is not enough information available to make a
determination regarding pond #2.
CONCLUSIONS OF LAW

The Board has jurisdiction of the parties and the subject
matter of this Appeal.
2. The burden of proof is upon the Department inasmuch as
it has ordered that an affirmative act be done by Appellant, i.e., that it
take immediate steps to eliminate the dangerous conditions existing due
to the structural unsoundness of the ponds and imposed other requirements.
3. The Department has failed to carry its burden of proof as
to pond # 1, which was the subject of its second Order dated August 17,
1972.
4. The Board has insufficient evidence to reach a final
conclusion as to pond #2, which was the subject of the first Order of
the Department dated June 9, 1972.
1.

DISCUSSION

The effects of Hurricane Agnes will be with us for many years
to come. Certainly the devastation visited upon our State has done nothing
to help or strengthen our dams, ponds and impoundments, such as the
ones which are the subject of this appeal. The Department is to be
commended for its alacrity and zeal in dealing with these potential hazards
in the best interests of all our citizens.
In an effort to prevent what could be a first class disaster, the
Department ordered the Appellant coal company to either strengthen or
cease using its two large ponds in Hegins Township, Schuylkill County,
as a part of its coal mining operation. This was done after inspections
gave rise to doubt concerning their stability.
There are really only two questions which need discussion in order
to dispose of this Appeal, they are the questions of burden of proof and
credibility.
The Rules and Regulations of the Department under which it
has proceeded provide that the burden shall be upon the landowner to
satisfy the ..·Department that its impoundments are structurally sound

-·,--
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(Chapter 101, § 101.4).
The rules of the Hearing Board (21.42) provide, with regard to
burden of proof: "The Commonwealth shall have the burden of proof
in the following cases: . . ._ Where it orders a party to take affirmative
action to abate air or water pollution or any other condition or
nuisance . . . ". It is our opinion that the Orders issued in this case fall
within the boundaries of this rule.
In as much as there is a conflict between the two Regulations,
we must decide which to apply in this case.
The Board's Rules and Regulations were specifically designed to
deal with burden of proof problems such as this. When a citizen of the
Commonwealth is ordered to make changes on his private land, certainly
due process requires no less than that proof be offered by the party making
the order~ to demonstrate the necessity thereof.
The Department has ample authority and resources to make_ its
determinations before issuing any order of the kind here in question. We
think the burden of proof should follow that authority and those resources
in this case. Clearly, a coal operator's right to use a silt pond is a substantial
one, and should not be taken away lightly, and certainly not without a
showing of some danger or threatened danger to the public at large when
he has used his impoundment for 25 years with safety as here.
We hold that where a regulation of the Department regarding
burden of proof in proceedings before this Board conflicts with any rules,
regUlation or orders of this Board, the latter shall control in hearings before
the Board. The Department is, of course, free to enforce such administrative
regulations as it deems proper in matters with which it alone is concerned.
On the question of credibility, suffice it to say that we do feel
that all expert witnesses were knowledgeable and candid. It was clear,
however, that the Department had not done sufficient testing and did not
have sufficient information on the structure of pond #I to reach the
decision which it did.
The Appellant's testimony, was detailed and
,
convincing.
The problems of proof presented by pond #2 on the other hand,
were the same for ·both the Department and the Appellant. Obviously,
.the Department could not anticipate the duty now imposed, to carry the
·burden of _ .proof.. For this reason, we feel constrained to remand the case
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in order to again give the Department an opportunity to make a full study
of pond #2. We cannot reverse the Order regarding pond #2 on this record
because there was no substantial evidence of the stability and soundness
of said pond presented by Appellant, and the Department may not have
known it would face the burden we have suggested, therefore fairness
demands this decision.·

ORDER
AND NOW, this 21st day of NOVEMBER 1972, the Order issued
to Appellant by the Department on August 17, 1972, regarding pond # 1,
is hereby vacated.
The case is remanded to the Department for further action not
inconsistent with this Opinion regarding pond #2, the subject of an Order
of June 9,. 1972. The Department shall have ninety (90) days in which
to reissue or change its Order in anyway deemed appropriate, and such
Order shall be appealable as an original Order. The conditions of the
supersedeas shall remain in full force and effect as to pond #2.
CONCURRING OPINION By the Honorable MICHAEL H. MALIN, Chainnan

This Board, by law, operates under rules approved by the
Environmental Quality Board. Those rules would place the burden of proof
in this case upon the Commonwealth.
On the other hand, the
Environmental Quality Board has also approved the Regulations of the
Department of Environmental Resources which place the burden of proof
in such situations upon the party ordered to take a certain action, i.e.,
obviate potential damage from a breached dam. The two are in conflict.
However, we must resolve this conflict in favor of the Board's rule placing
the burden on the Commonwealth inasmuch as such would clearly be the
rule at common law.
I do not believe that a Departmental regulation can change a
procedural rule of common law which has the force of a due process right.
I have no doubt that a legislative body could constitutionally impose the
burden of proof on a dam owner in view of the inherent danger of such
structures, but it has nt>t been done here. At common law there is absolute
liability for pennitting the escape of impounded fluids. In a case such
as· this, the l;l.urden of proceeding should be shifted to the Appellant, but
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the burden of proof and risk of non-persuasion remains with the
Commonwealth. I would remand and place the burden of proceeding on
the Appellant to provide evidence on stability, but require that the
Commonwealth carry the ultimate risk of non-persuasion.
It would be highly relevant to me to know the extent of the
Appellant's knowledge of the stability of his structure. His lack of detailed
knowledge and diligent surveillance of the dam over a period of years would
be stong evidence that there may be structural problems and with the little
additional evidence, the Commonwealth could carry its burden.

Ginter Coal Company & Timothy Reilly
GINTNER COAL COMPANY & TIMOTHY REILLY:

Docket No. 72-303

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, November 29, 1972

This is an appeal from an Order of the Department of
Environmental Resources ordering the Ginter Coal Company and its
principal, Mr. Timothy Reilly, to cease all operations at its Cumbola,
Schuylkill County, Pennsylvania, fine coal recovery facility until such time
as Appellants secure a license, liability insurance and permit under the
Surface Mining Conservation and Reclamation Act, the Act of May 31,
1945, P.L. 1198, as amended by the Act of November 30, 1971,
P.L.
, No. 147, 52 P.S. § 1396.1 et seq.
The Appellants filed a Petition for Supersedeas on which a full
hearing was held. Both the Commonwealth and the Appellants agreed that
all evidence which could be presented had been presented in connection
with the Petition for Supersedeas, and accordingly that hearing was the
final hearing of the matter. Both parties waived the right to me any final
request for findings .of fact, conclusions of law and briefs other than those
which had been filed in connection with the Petition for Supersedeas .
..···
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Under date of 18 October 1972, this Board denied the Petition
for Supersedeas.
The issue presented is a narrow legal issue involving the
interpretation of § 3 of the Surface Mining Conservation and Reclamation
Act 1 . Appellant contends that its operation is not within the definition.
FINDINGS OF F ACf

1. Ginter Coal Company is a corporation of which
Timothy Reilly is the President. Accordingly, Ginter Coal Company is the
real party in interest in this litigation.
2. Ginter Coal Company operates a coal processing facility in
Schuylkill County near Cumbola, Pennsylvania, located on an unnamed
tributary of the Schuylkill River and within approximately 300 yards of
the Schuylkill River itself. The ground on which the facility is operated
is leased.
The Appellant's business consists of processing old anthracite

3.

waste piles which contain fine coal discarded as unusable under prior

1. "Surface mining" shall mean the extraction of minerals from the earth or from waste
or stockpiles or from pits or banks by removing the strata or material which overlies or is above
or between them or otherwise exposing and retrieving them from the surface, including but not
limited to strip, drift, and auger mining, dredging, quarrying, and leaching, and activities related
thereto, but not including those mining operations carried out beneath the surface by means of
shafts, tunnels, or other underground mine openings. 'Surface mining' shall not include (i) the
extraction of minerals (other than anthracite and bituminous coal) by a landowner for his own
non-commercial use from land owned or leased by him; nor (ii) the extraction of such non-coal
minerals for commercial purposes in an amount less than five hundred (500) tons per acre of
aggregate or mass of mineral matter in any given year; nor (iii) the extraction of sand, gravel, rock,
stone, earth or fill from borrow pits for highway construction purposes so long as such work is
performed under a bond, contracts and specifications which substantially provide for and require
reclamation of the area affected in the manner provided by this act; nor (iv) to the handling,
processing or storage of slag on the premises of a manufacturer as a part of the manufacturing
process." 52 P.S. s1396.1, Act of May 31, 1945, P.L. 1198, as amended, Act No. 147 of
November 30, 1971.

..···
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technology. The waste piles contain, in addition to fine coal, slate and
other rock waste products which are not burnable or usable. Approximately
60% of the product is usable and 40% is discarded and deposited into a
newly constructed silt dam.
4. Appellant transports the waste pile to its coal processing
plant by means of front-end loaders where it is mixed with water and the
coal separated from the unusable and unbumable material by means of
vibrator tables.
5. The final ·refuse from processing operations is pumped
through a pipe to a new silt dam which is constructed against a hill and
is on the unnamed tributary of the Schuylkill River. The water pumped
into this silt dam has a higher acid and iron content than the water taken
from the unnamed tributary for use in the separation process.
6. The dike of the silt dam being recovered is made of heavier
refuse including slate, coal and rock as is the dike of the silt dam into
which the refuse from Appellant's facility flows.
7. The water that is used in the coal processing operation is
water which runs from an abandoned deep coal mine known as the Sharp
Mountain Tunnel and flows past the Appellant's facility. Most of the water
used in the facility is recycled.
8. The water which collects in the silt dam is acid and iron
bearing and percolates from the dam into the groundwaters of the
Commonwealth. Erosion from the collecting silt dam collects in the
unnamed tributary to the Schuylkill River.
9. There is some spillage of coal material in transportation from
the culm banks to the plant and from the open railway cars which transport
the coal to the steel plants which use it. In times of rain such spillage
is washed into the unnamed tributary of the Schuylkill River.
10.
Runoff from a culm bank not now being mined merges with
water runoff from loaded railroad cars and discharges into the unnamed
tributary of the Schuylkill River. Such water has an acid and iron content
in excess of that permitted by Chapter 97 of the Rules and Regulations
of. the Department .of Environmental Resources.
11. The ultimate effect of the Appellant's operation is to cause
siltation and add mine drainage into the groundwaters of the
·coinmonwe.alth and into the Schuylkill River which is a waterway of the
Commonwealth of' Pennsylvania.
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12. There is very little vegetation or other soil located on the
silt dam which is being reclaimed by the Appellant and there is no natural
strata on top of the silt dam such as would normally be found on coal
existing in the earth. The silt dam is of uniform consistency from top
to bottom and consists of the same silt material which is approximately
60% recoverable, usable coal fines and 40% slate, rock and other dirt.
13. The silt dam into which the ultimate refuse of Appellant's
operation is deposited, like all silt dams, creates the possibility of breaching
or overflow which would be environmentally adverse to the waters of ·the
Commonwealth. The water in this lagoon which overflows in times of
heavy rain also seeps into the groundwaters of the Commonwealth. Such
water has an acid and iron content in excess of that permitted by
Chapter 97 of the Rules and Regulations of the Department of
Environmental Resources.
14. The culm of banks in question have existed for about
30 years. There are two culm banks, each covering about 20 acres and
contained within retaining walls or dikes constructed of coarse breaker rock
: or refuse. The bank presently being worked is 30 feet high and the other,
·'"which is not being worked, is about 50 feet high.
15. There is nothing binding the loose particles of silt or
containing them. The silt bank resembles a pile of sand.
16.
In removing the material from the bank, the surface of the
earth underneath is generally not disturbed and the natural stratum and
soil is re-exposed.
17.
Appellant's exposure of new pyritic material, which is
contained in the silt, increases acid water runoff and the iron content of
runoff water to levels in excess of those permitted by Chapter 97 of the
Rules and Regulations of the Department of Environmental Resources.
18. Since commencing operations on one culm bank, Appellant
has exposed approximately 10 acres of the natural terrain which was
formerly covered with silt.
19.
During a rainstorm, fine particles of coal will run off into
streams and the grou!ldwaters of the Commonwealth and in fact do so
at Appellant's facility in Cumbola.
20. The current rate of operation of Appellant will remove all
of the silt i~ the culm dams within five years.

-I
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CONCLUSIONS OF LAW

1. TI1e Environmental Hearing Board has jurisdiction over the
parties and this action.
2. Appellant is engaged in "surface mining" within the meaning
of § 3 of the Surface Mining Conservation and Reclamation Act, supra.
3. The purpose of the Surface Mining Conservation and
Reclamation Act, supra is to insure that in an}' operation where the surface
of the earth is disturbed, whether such surface was artificially or naturally
deposited, that such operation be conducted in a way which would prevent
air and water pollution and ultimately result in the reclamation of the
affected area to enable it to sustain plant life and/or be usable for other
purposes.
DISCUSSION

The Appellant claims it is exempt from the Surface Mining
Conservation and Reclamation Act, supra (hereinafter SMCRA) because the
silt dam which it is removing was artificially deposited by human agency
some 30 or so years ago, and is of uniform silt consistency from top to
bottom and Appellant is therefore removing no 11 strata or material which
overlies or is above or between 11 the silt it is removing.
We disagree with Appellant's contention. The Act states that
it covers the extraction of minerals 11 from the earth or from waste or
11
stockpiles • Waste or stockpiles are always artificially placed and deposited.
We cannot believe that the Legislature intended the Act not to be applicable
because waste or stockpiles were not placed underneath some naturally
occurring layers, a highly unlikely event to say the least. Furthermore,
we cannot believe that the Legislature intended the Act to be applicable
only if, for example, a few inches of top soil had been placed on top
of a silt dam to permit grass to grow when the environmental effect of
removal of the silt is precisely the same for the total operation of the
waste pile removal project, and we do not believe the Legislature could
have or did intend to exclude uncovered waste piles from the Act. The
definition of surface mining states that it shall mean "otherwise exposing
· artd retrieVing them (minerals) from the· surface 11 • Of course, the initial
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layer of silt always was exposed, but Appellant is constantly exposing more.
When coal-bearing material is exposed, it oxidizes certain ferric and sulfurous
compounds which become water soluble and cause further acid drainage
problems. This Appellant does, and this is a major part of the pollution
problem which the Act seeks to remedy.
In short, failure to remove a natural or artificial stratum would
be of little consequence in fulfilling the purpose of the All Surface Mining
Act with respect to land reclamation and the avoidance of acid water
pollution.
To further substantiate our opinion on the applicability of the
Act, we look at the definition of minerals, which is as follows:
"Minerals shall mean any aggregate or mass of
mineral matter, whether or not coherent, which is
extracted by surface mining, and shall include but not
be limited to limestone and dolomite, sand and gravel,
rock and stone, earth, fill, slag, iron ore, zinc ore,
vermiculite clay, and anthracite and bituminous coal."
If Appellant's argument were correct, many minerals which occur
>naturally on the surface of the earth without any other natural coverning
would not be within the coverage of the Act, even through minerals are
defined as being limestone, sand and gravel, rock and stone, fill, slag, clay,
and even earth, all of which may be found on the surface of the earth. 2
The definition of "land affected" further substantiates our belief
that the Legislature intended to cover the removal of uniformly consistent
artificially deposited culm banks whether or not covered by any other
material. That defmition is as follows:
"Land affected shall mean the land from which the
mineral is removed by surface mining, and all other land
area in which the natural land surface has been disturbed
as a result of or incidental to the surface mining activities
of the operator, including but not limited to private ways
and roads appurtenant to any such area, land excavations,
workings, refuse banks, spoil banks, culm banks, tailings,
repair areas, storage areas, processing areas, shipping areas,
and areas in which structures, facilities, equipment,
machines, tools, or other materials or property which
result from, or are used in, surface mining operations are
situated."
2.
Wtt judicially note that earth may be found on the surface of the Earth as may
fiJI, clay, sand, rock, stone, gravel and many other minerals.
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In order to carry on its operation, the Appellant had to disturb
the land surface by digging a hole in the side of a hill for the refuse, tailings
and/or culm resulting from its processing operation of the silt. The land
surface has oeen disturbed as a result of, or incidental to, the activities
of the operator. Admittedly, our argument may be somewhat circular here
since the definition does say incidental to the "surface mining" activities
of the operation, but we believe that the legislative intent is clear that
such total operations as those contemplated here must be covered in order
to effect the legislative intent. In view of the extensive nature of such
operations in the Commonwealth, and their potential for pollution and
creation of fire haz(\fds and hazards to health and safety, such coverage
was in our judgment clearly intended. The legislative intent and purpose
which is set forth below 3 contemplated some plan for the reclamation of
the area from which the silt was removed other than mere restoration to
the former bottom of the silt dam.
The SMCRA is remedial legislation and is to be liberally construed
to effectuate its purpose. Commercial Banking Corp. vs. Freeman, 353
Pa. 562 (1946), Statutory Construction Act, 46 P.S. 558.
The circumstances of the enactment, the mischief to be remedied
and the object to be obtained compel us to conclude that Appellant's
contention that its silt mine recovery operation is not covered by the Act
is without merit. 4
3.

s 1396.1 Exercise of police power

This act shall be deemed to be an exercise of the police powers of the Commonwealth
for the general welfare of the people of the Commonwealth by providing for the conservation and
improvement of areas of land affected in the surface mining of bituminous and anthracite coal
and metallic and nonmetallic minerals, to aid thereby in the protection of birds and wildlife, to
enhance the value of such land for taxation, to decrease soil erosion, to aid in the prevention of
the pollution of rivers and streams, to prevent and eliminate hazards to health and safety. to prevent
combustion of unmined coal and generally to improve the use and enjoyment of said lands. As
amended 1971, Nov. 30, P.L.
, No. 147, 11.
4.

46 P.S. 1551.

Construction of laws; legislative intent controls

"The object of all interpretation and construction of laws is to ascertain and effectuate
the intention of the Legislature. Every law shall be constured, if possible. to give effect to all
its provisions.
When the words of a law are clear and free from all ambiguity, the letter of it is
not to be disregarded under the pretext of pursuing its spirit.
,
·
When the·words of a law are not explicit, the intention of the Legislature may be
ascertained by considering, among other matters--(!) the occasion and necessity for the law; (2)
the circumstances under which it was enacted; (3) the mischief to be remedied; (4) the object
to be attained; (5) the former law, if any, including other laws upon the same or similar subjects;
(6) the consequences-of a particular interpretation; (7) the contemporaneous legislative history; and
(8) legislative and administrative interpretations of such law." 1937, May 28, P.L. 1019, art, IV,
§51.
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ORDER

The Appeal of Ginter Coal Company and Timothy Reilly is hereby
denied and the Appellant is ordered to abide by the Order of September 19,
1972, issued by the Department of Environmental Resources to cease all
operations in the recovery of a certain silt dam or fme coal operation near
the Village of Cumbola until such time as such a permit under §4 of the
Surface Mining Conservation and Reclamation Act is obtained.

Albert Istenes
ALBERT ISTENES ·
Orlando Road, Route 18
Pottstown, ·Pennsylvania

Docket No. 72-319

ADJUDICATION
By MICHAEL H. MALIN, Chainnan, November 30, 1972

This is an Appeal by Albert Istenes from a decision of the
Department of Environmental Resources on July 6, 1972, denying
Application No. 170159 for an on-site sewage disposal system, 4.887 acres
of land owned by him at 1457 Orlando Road, Upper Pottsgrove Township,
Montgomery County, Pennsylvania. An evidentiary hearing was held before
Examiner Allan H. Starr, Esquire, on October 10, 1972, as a result of which
the Board makes the following findings of fact.
FINDINGS OF FACT

1. Appellant Albert Istenes was fully aware of the fact that he had
the right to be represented by counsel at said hearing but voluntarily and
with a full understanding of the aforesaid right to counsel chose not to
be represented by an attorney at the aforesaid hearing.
2. The Rules and Regulations of the Environmental Hearing
Board with respect to both the burden of proof and of proceeding with
evidence were read to Mr. Istenes and understood by him.
3..-· An .on-site inspection was conducted by Glen K. Stinson,
Department of Enyironmental Resources Sanitarian, on June 6, 1972, at
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Department of Environmental Resources Sanitarian, on June 6, 1972, at
which time two deep test holes were examined.
4. Said holes were located in the lower central portion of the
lot approximately 300 to 350 feet off the road.
5. The maximum elevation of the groundwater table in each
of these holes was within six inches of the ground surface.
6. There was distinct soil mottling at a distance of six inches
from the surface level and continuing downwards to the bottom of the
test holes.
7. Additional test holes were checked in the wooded area of
the site, said inspections revealing soil mottling conditions and seasonal
high-water table at one to two feet from the ground surface.
8. The Department of Environmental Resources revoked the
authority of Upper Pottsgrove Township to admi{lister § 7 of the
Pennsylvania Sewage Facilities Act and began to administer said Act itself
on January 8, 1971.
9. Appellant purchased the property in question sometime in
the spring of 1971.
10. The soil characteristics of the lot indicate a type which
maintains a high-water table.
CONCLUSIONS OF LAW

I. The Environmental Hearing Board has jurisdiction of the
parties and the action.
2. The water table on the lot in question is too high to comply
with the applicable regulations for on-lot sewage disposal systems.
3. The Department of Environmental Resources properly
denied the permit for an on-lot sewage disposal system on the property
in question.
DISCUSSION

This is an Appeal from an Order of the Department of
Environmental Resourct>s dated July 6, 1972, denying a permit for on-site
sewage facilities. An evidentiary hearing was held before the Board's hearing
examiner at which time Appellant· represented himself, with the full
..···
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understanding that he was entitled to be represented by counsel and with
the voluntary waiver of same.
This is one of many cases which come before this Board where
a private individual has expended a considerable sum of money to purchase
a lot for himself or a member of his family to build a dream house only
to have the effort turn into a nightmare because there are no sewers and
the land is unsuitable for on-lot disposal. In all such cases, on-lot disposal
would present severe health hazards, groundwater pollution and adverse
environmental effects.
Rule 21.42, Rules and Regulations of the Environmental Hearing
Board, pertaining to the burden of proof and burden of proceeding was
read to Appellant and understood by him.
The Department of
Environmental Resources introduced expert testimony to establish that the
seasonal high-water table was six inches from the surface level in the first
two test holes checked and within one to two feet of the surface level
in the additional test holes which were checked.
The Department of Envirnmental Resources has the authority to
administer § 7 of The Pennsylvania Sewage Facilities Act pursuant to a letter
issued to The Board of Supervisors of Upper Pottsgrove Township, dated
January 8, 1971. The application for on-site sewage disposal system was
denied by The Department because the seasonal high-water table level, as
set forth above, did not meet the requirements of Chapter 73 of the Rules
and Regulations of the Department, § 73.11 (c) which provides that
"maximum elevation of the groundwater table shall be at least four feet
below the bottom of the excavation of the leaching area."
Based upon the foregoing, the Board fmds that Appellant has
not sustained the burden of proof as set forth above and the Appeal must
be denied.

ORDER
AND NOW, this 22 day of NOVEMBER 1972, it is hereby
Ordered that the Order of The Department of Environmental Resources
dated July 6, 1972, .denying Application No. 170159 is hereby affirmed.

,.···
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GABRIEL ELIAS
NORTHCHESTER CORPORATION
BELLA ANGEL

Docket No. 72-153

v.
DEPARTMENT OF ENVIRONMENTAL RESOURCES
ADJUDICATION
By MICHAEL H. MALIN, Chainnan, December 14, 1972

This is an Appeal by the above named Corporation and individuals
from an order of the Department of Environmental Resources dated
February 2, 1972, as amended March 2, 1972, ordering them to correct
alleged deficiencies in a large rental housing project known as Warminster
Heights· and/or Lacey Park in Warminster Township, Bucks County,
Pennsylvania.
The Department's authority for the Order was 71 P.S. § 510-17,
1
(1972) and 71 P.S; § 510-19 (1972) 2 ._
Abatement of nuisances
The Department of Environmental Resources shall have the power and its duty shall be:
1.
To protect the people of this Commonwealth from unsanitary conditions and other
nuisances, including any condition which is declared to be a nuisance by any law administered
by the department;
2.
To cause examination to be made of nuisances, or questions affecting the security of
life and health, in any locality, and, for that purpose, without fee or hindrance, to enter, examine
and survey all grounds, vehicles, apartments, buildings and places within the Commonwealth. and
all persons authorized· by the department to enter, examine and survey such grounds, vehicles,
apartments, buildings and places, shall have the powers and authority conferred by law upon
constables;
3.
To order such nuisances including those detrimental to the public health to be abated
and removed;
4.
If the owner or occupant of any premises, whereon any such nuisance fails to comply
with any order of the department for the abatement or removal thereof, to enter upon the premises,
to which such order relates, and abate or remove such nuisance;
5.
For the purpose of collecting or recovering the expense of the abatement or removal
of a nuisance, to file a claim, or maintain an action, in such manner as may now or hereafter
be provided by law, against the owner or occupant of the premises upon or from which such nuisance
shall have been abated or removed by the department;
6.
In making examinations as authorized by this section, the Department of Environmental
Resources shall cooperate with the Department of Health, for the purpose of avoiding any duplication
of inspection or overlapping of functions. 1929, April 9, P.L. 177, art. XIX-A, s 1917-A, added
1970, Dec. 3, P.L.---- No. 275, s 20, effective Jan. 19, 1971.
1.

2.

Housing

The Department of Environmental Resources shall have the power, and its duty shall be, to
,investigate the sanitary condition of tenements, lodging and boarding houses, and when the same
are found to be a menace to those occupying the same, or employed therein, or to be overcrowded,
·to eondemn ~he same,. in such manner and subject to such limitations as may now or hereafter
be provided by law, and to notify the owners or agents thereof, in writing, setting forth the unsanitary
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This is a re-enactment of the ,prior "tenement law" administered
by the Department of Health, the expressed purpose of which was:
To establish a Bureau of H<;msing; for the sanitary
inspection and control of tenement-, boarding-, and lodging-houses;
defining its powers and -duties; and providing certain penalties.
Whereas, A very large proportion of our population
occupy overcrowded and unsanitary tenement, boarding and
lodging-houses; and,
Whereas, It is from these conditions that we derive much
personal and industrial inefficiency, inebriety, dependence,
tuberculosis, and disease in many forms, an appalling infant
mortality, and preventable deaths at all ages, a debased citizenship,
vice and crime-all of which lead to physical and moral degeneracy
and an ultimate burden upon society and upon the State; and,
Whereas, We believe that a clean and healthful habitation
for the parents works untold influence on a .. babe yet unborn, and
that such babe should be received in a home prepared to welcome
such a divine blessing, that in infancy and youth it should never
know the misery and menace of the "slum", but that its
environment should promote the highest type of physical and moral
development; therefore,Act No. 459, July 24, 1913, P.L. 1015, as amended.
SUMMARY OF SALIENT FINDINGS OF FACT

Warminster Heights is a low-income, 140-acre tenement located
in Lower Bucks County consisting of both frame and cement block units.
In 1957 it was purchased by the current ownership from the United States
Government which had built it in 1943 as wartime housing. TI1e Federal
2. Housing (Continued)
or overcrowded condition thereof, specifying the changes or alterations which shall be made thereto
for the purpose of relieving such condition and further specifying the time within such changes
or alterations shall be completed or overcrowding relieved: Provided, That in making inspections
as authorized by this section, the Department of Environmental Resources shall cooperate with
the Department of Labor and Industry, for the purpose of avoiding any duplication of inspection
or overlapping of functions.
For the purpose of making investigations authorized by this section, the officers and agents
of the department shall, at all" times, have the right of ingress into all tenement, lodging, and boarding
houses. 1929, April 9, P.L. 177, art. XIX-A, s 1919-A, added 1970, Dec. 3, P.L. ---,No. 275,
s '2 0, effective Jan. 1, 1971 .

..···
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National Mortgage Association is now the mortgagee. Lacey Park, as it
is also known, and its de facto owner and manager, psychologist-lawyer,
Dr. Gabriel Elias, have been the subject of considerable controversy and
notoriety since he assumed ownership and control.
Lacey Park, advertised as containing "modern homes" for rent,
is an anomaly in this otherwise affluent suburban setting. Its dilapidated
one and two-story asbestos-shingled and white-painted cinder block homes
contrast with modern industrial buildings and multi-storied, landscaped
apartments. It is a dismal scene of squalid buildings, potholed streets,
accumulations of trash in streams and open areas, broken only by a few
reasonably well-kept houses and sparse shrubbery. The only outward
evidence of attempts to break the solidity of this dismal scene are a few
pathetic attempts to grow flowers in the tiny front and rear yards.
There has been, and is, no preventive maintenance program aimed
at making or keeping Lacey Park habitable for its approximately six
thousand residents. It is l0cated on valuable industrially-zoned land in a
fast-growing urban-suburban area. It is clear that the goal of the ownership
is not to provide habitable, decent housing, but to build equity by paying
off a mortgage and ultimately selling it at a profit. The ownership is aided
in this venture by the desperate shortage of low-income housing in the
area, and the influx into the area of low-income whites from the
Appalachian regions of Pennsylvania and southward and Spanish-speaking
people from Miami, in their quest for opportunity. Their need for housing
forces them to accept deteriorated housing with barely functioning plumbing
and heating systems and then pay the management for needed repairs if
they want the dwelling habitable or, in the alternative, make and pay for
the repairs themselves. In many cases management will furnish materials
or paint, but it usually is of inferior quality.
The management repair staff is inadequate and obviously
incompetent. The main qualification appears to be the willingness to work
for low wages.
Dr. Elias has made it quite clear that he has no intention of
abiding by the law. The deteriorated condition of the dwellings indicates
that he has not abided by Township, County and State housing laws and
regulations in the past and has no intention of doing so in the future.
The law's,..goals are maintenance, repair and sanitation programs to provide
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habitable, safe, dignified housing. Dr. Elias' goals are to do only those
minimal and emergency repairs which keep a desperate tenant paying rent
and/or keep management out of extreme legal trouble.
Dr. Elias' cause is also aided by the fact that the small suburban
Township cannot afford the housing inspectors required to make the
inspections necessary to seek compliance and the legal staff necessary to
enforce compliance.
Dr. Elias was not in the Board's opinion a credible witness not
merely because of his bias and fianancial self-interest but because he directly
denied the existence of conditions witnessed by Board members.
The random sampling of 422 of the 1100 - 1200 units in
Warminster Heights made by the Department of Environmental Resources
which found massive housing defects in these units is statistically significant
to the ext~nt that the possibility of different findings in those which were
not inspected is statistically insignificant.
An exterior view of the premises indicates massive major and
minor violations of housing codes and standards resulting from poor
maintenance and poor repair practices.
The Board's views of Warminster Heights confirmed the findings
of massive housing defects found in other inspections not otherwise
specifically mentioned here.
Warminster Heights has a disproportionate incidence of fires and
i~ has, and will continue to have, fire hazards resulting from defective
heaters, defective wiring, abandoned dwellings and trash accumulations
which unreasonably threaten the lives and property of the residents and
to some extent the entire community.
Warminster Heights has no program for the removal of trash and
rubbish from common areas.
Warminster Heights has a severe rodent and vermin problem and
no effective control program. This infestation is a health threat to the
residents and the surrounding community as well as the residents of
Warminster Heights itself.
Trash deposited and left in streams causes pollution to the waters
of the Commonwealth. Sewage manhole overflows caused by lack of
preventive maintenance cause pollution to the waters of the Commonwealth.
Dr:. . Elias'· indifference to the law and to housing conditions of
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Warminster Heights forces tenants to spend more money on heating and
electric bills and very likely to have more illnesses, medical bills and more
lost work time. In addition, many must purchase their own appliances
and in reality, all tenants must do most of their own repair work. In
short, it is expensive housing occupied by low-income people.
Dr. Elias' unwillingness to voluntarily abide by housing codes
forces the employment and expenditure of tax money on inspections and
for legal enforcement.
Because of multiple fire hazards, rodent and vermin infestation,
stream pollution, accumulations of trash and general unsafe, unsanitary and
unhealthful conditions, Warminster Heights is a public nuisance to all of
the tenants living in it and to the surrounding community.
We find no evidence of any "conspiracy" by governmental
agencies and public officials to force the sale of Warminster Heights as
alleged by Dr. Elias and the other Appellants. In any event we fail to
see concerted action by government agencies to abate a public nuisance
as a defense to massive violations of the law.
FINDING OF FACT

1. Warminster Heights is located at County Line and
Jacksonville Roads in Warminster Township, Bucks County, Pennsylvania.
The area of the Heights is 140 acres.
2. Originally composed of 1200 units (700 units in 15 8
masonry buildings and 500 units in 113 frame buildings), about 1, 107 units
were inhabited in May, 1971. All units are rented on a monthly lease
basis.
3. Warminster Heights contains about twelve per cent of the
population of Warminster Township and about twelve per cent of the
dwelling units.
4. There are approximately twenty-eight hundred (2800) rental
units in Warminster Township.
5. Bella Angel has held record title of an undivided half interest
in Warminster Heights since 1957.
6. Gabriel Elias is controlling shareholder of Northchester
· Corporation, which Corporation has owned an undivided half of Warminster
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Heights since 1957 .
. 7. Gabriel Elias and his family own a controlling interest in
Development Investors Corporation, a Delaware corporation, which
corporation managed Warminster Heights for approximately three years in
consideration for a managing fee. Said corporation reports a profit.
Development Investors Corporation managed Warminster Heights until
January of 1972. Gabriel Elias has been an officer of said corporation.
Dr. Elias is the policymaker of all corporations. Bella Angel, mother of
Gabriel Elias, is a straw party.
8. Gabriel Elias and his family own a controlling interest in
Eastern Leasing Corporation, a franchise of Suburban Leasing. These are
the only companies which sell household heating and cooking gas in
Warminster Heights. Eastern Leasing is incorporated in New Jersey or
Delaware. Eastern Leasing is not registered to do business in Pennsylvania.
For about four or five years, until January, 1972, Eastern Leasing received
a profit override from household gas sales in Warminster Heights. Gabriel
Elias is an officer of the Corporation.
9. Gabriel Elias and his family own a controlling interest in
Lacey Corporation, a Delaware corporation. Said Corporation has been
in existence for three or four years. Lacey Corporation purchased electricity
from Philadelphia Electric Company and sold it to Northchester Corporation
for distribution to Warminster Heights residences. Lacey Corporation
received a profit override on the electrical distribution system in Warminster
Heights. Lacey Corporation ceased operating in Warminster Heights in
January, 1972.
10.
The functions previously exercised by Lacey Corporation are
now exercised by Electric Investing Corporation, a Commonwealth of
Pennsylvania corporation which has not as yet been registered. Gabriel
Elias and his family own a controlling interest in Electric Investing.
11.
Management Investing Corporation presently performs the
same function Development Investors Corporation formerly performed.
Management Investing is a Pennsylvania corporation which has not yet been
registered.
Gabriel Elias and his family own controlling interest in
Management Investing. ·
12.
Wholesale Realtors Supply Company is a partnership of
which· Gabriel" Elias· and his family have sole control and ownership.
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Wholesale Realtors buys building supplies wholesale and sells them to
Northchester Corporation.
13. None of the corporations listed in the preceding findings
except Northchester Corporation (which is a Pennsylvania corporation) are
registered to do business in Pennsylvania.
14. Gabriel Elias specializes in purchasing and managing problem,
low-income housing developments. He, or corporations in which he and
his family have controlling proprietary interest, have owned over twenty-five
hundred such rental units throughout the country.
15.
In the summer of 1971, after appraising the property, Bucks
County offered to purchase Warminster Heights from Appellants for
$3,100,000.
16. The Department of Community Affairs was also, at one time,
interested in purchasing the property in order to transfer it to the residents
of Warminster Heights as a cooperative.
17. The Federal Government National Mortgage Association
initiated proceedings to foreclose its mortgage on Warminster Heights, and
between February 3 and February 25, 1972, was in possession of.
Warminster Heights. These proceedings are still pending.
18.
Fifty-four thousand dollars has been recently allocated by
the Federal and State governments to Warminster Township to hire housing
inspectors
to
concentrate on housing code enforcement in
Warminster Heights.
19. Warminster Heights, formerly known as Lacey Park, was built
by the United States Government as wartime housing in ·1943. The
equipment and facilities installed at that time would be considered primitive
by today's standards. The housing served servicemen and dependents
stationed at the Johnsville Naval Air Test Center.
20.
Because of the location of this low-income housing area in
an otherwise affluent suburban area, it has been the subject of considerable
controversy in the Lower Bucks County area.
21.. The current owners of Warminster Heights have no present
intention of carrying out a maintenance and sanitation program designed
to provide safe and sanitary housing which reasonably complies with state,
county and municipal ordinances. The owner's object is primarily to build
equity in. . the property for eventual sale in this fast-growing suburban area
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where land prices are at a premium. Wanninster Heights is zoned for
industrial use and borders industrial buildings.
22.
Dr. Gabriel Elias, in views of the premises, denied for the
record many conditions which Board members personally observed and
cannot be considered a credible witness whose testimony can be assigned
evidentiary weight.
23.
Warminster Heights has a serious rat infestation and vermin
problem. The management has no effective program for dealing with the
problem, either by elimination of rodent harborages, extermination, or
preventing entry of rodents into dwellings by repairing cracks in foundations
and exterior walls.
24.
Appellants have never undertaken a preventive maintenance
program for the dwellings or a regular trash and garbage removal program
for the common areas of Warminster Heights.
25.
The only repair activities conducted in Wanninster Heights
are undertaken in response to tenant complaints.
26.
A substantial number of tenant service requests relating to
serious defects or conditions are completely ignored by Appellants.
27.
A substantial number, if not the majority, of tenant service
requests relating to serious defects or conditions are responded to only after
repeated notifications to Appellants by the aggrieved tenant.
28.
Appellants often respond to tenant service complaints
relating to serious defects or conditions weeks or even months after the
first notification.
29.
Appellants fail to respond to a significant number of tenant
service complaints relating to serious defects or conditions until they receive
orders or notices from Township or County housing inspectors. Often such
repairs are performed months or even years after management received the
original service complaint and had actual notice of the serious defect or
condition:
30.
Appellants have repeatedly failed to respond to notices and
orders issued by local housing and health inspectors until such inspectors
have been forced to issue a series of notices or orders regarding the same
defect or conditions. ·A significant number of repairs of serious defects
or ·conditions are made only after criminal summary offense complaints are
filed against .··Appellant Gabriel Elias by the inspectors and, in some
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fustances, only after he has been found guilty and fmed and then after
even further delay.
31. Tenants generally will not report any but the most serious
defects or conditions to Appellants because they justifiably believe it is
futile. Moderate and minor defects and conditions are rarely if ever reported
to Appellants by the tenants.
32. There exists a small group of tenants who have lived in
Warminster Heights for many years who are favored tenants because they
largely do their own maintenance and when they do request service from
management, receive preferential treatment.
33. The management of Warminster Heights has a general
reputation for indifference to tenant complaints about defective conditions
and sloppy work when they do act on such complaints.
34. Tenants are reluctant to . report even serious defects or
conditions because of their inability or unwillingness to pay the additional
repair or service charges levied by management, in many instances for
conditions or defects which existed pribr to the tenant's lease or occupancy
of the premises, or which were created by the grossly deficient workmanship
of Appellants' repairmen. Thus, many serious conditions are never even
reported to Appellants.
35.
Appellants have had and do have actual knowledge of all
the exterior defects extant in Warminster Heights, of all the defects and
conditions cited in the surveys discussed above, of all the defects and
conditions cited in tenant complaints and requests for service, and of all
the conditions cited by local health and housing code enforcement officials.
36. That repair work which is performed by Appellants is usually
temporary, inadequate and of grossly deficient and unworkmanlike quality.
37.
Because of the lack of preventive maintenance, inadequate
repair of serious defects and conditions, total failure to discover and repair
moderate and minor conditions, and the practice of ignoring even the serious
conditions which are repeatedly brought to Appellant's attention,
Warminster Heights is now and has been for at least seven years, in a state
of neglect, chronic deterioration and disrepair.
38.
Because of Appellants' willful, wanton, and grossly negligent
conduct in (managing and maintaining) Warminster Heights, there have
•..··
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existed at all times during at least the past seven years thousands of defects
and conditions, each of which pose a serious hazard to the health and safety
of the tenants, their guests and such other persons who may come in contact
with said defects and conditions, and the totality of whicl!_ pose a serious
threat to the health and safety of all of the people in Warminster Heights
and to the community in the immediate area of Warminster Heights.
39. There is a serious housing shortage throughout the
Commonwealth of Pennsylvania, the central Bucks County area, and the
area within a five mile radius of Warminster Heights.
40. There is practically no housing available in central Bucks
County or the area within five miles of Warminster Heights at rentals which
the present residents of Warminster Heights could afford.
41. The .tenants displaced by a mass eviction of 300 or more
families from Warminster Heights within a short period would be unable
to fmd minimally habitable housing, or any housing at all. Many such
persons could not afford to move to an area which had a supply of
.low-income housing sufficient to accommodate them.
42.
Appellants have, during their management of Warminster
Heights, evicted few, if any, tenants for reasons other than non-payment
of rent. Most of the tenants have lived in Warminster Heights at least
five to ten years. Appellants failed to prove, or even introduce any evidence
that it would be economically impossible to repair and abate the defects
and conditions extant in Warminster Heights. We find that any mass
evictions in response to this Board's Adjudication and Order would
constitute retaliatory evictions unless followed by the destruction of those
dwellings found uneconomical to repair. The effect of mass retaliatory
evictions would be to deter the remaining tenants from exercising their
right to seek assistance from local and state housing code officials, and
to thus impede and hamper law enforcement.
43.
The present local code enforcement activities are not capable
of effecting the removal or repair of conditions and defects within
Warminster Heights which presently endanger the public health, safety and
welfare.
It is t~e expressed attitude of Dr. Gabriel Elias that he will
44.
u~der.take act!on or~ered by any governmental agency only in response to
notices of violations of individual, specific items. Such items are usually

"
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of a serious nahtre, of the type that develop from neglect and lack of
preventive maintenance. Because of the conditions of long-term neglect
extant at Warminster Heights, neither the State, County or local law
enforcement officials could police the dwellings, issue violation notices and
enforce them. Dr. Elias' position passes on to the public the cost of
inspecting which is properly the cost of his own profit-making operation.
45.
Warminster Township has enforced the Warminster Township
Housing Code in Warminster Heights since 1967. The single Warminster
Township Housing Inspector spends approximately 70% of his total working
hours involved in code enforcement activity in Warminster Heights alone.
Seventy-five per cent of the housing complaints received by the Warminster
Township Housing Inspectors are made by residents of Warminster Heights.
46.
In 1971, the Warminster Township Housing Inspector issued
640 inspection notices to Gabriel Elias as manager of Warminster.Heights.
Each notice represented an inspection of a dwelling unit which revealed
one or more code violations.
The figure of 640 is · approximately
representative of the number of inspection notices issued every year since
1967, although there was a slight increase in 1970. In 1971, 1,572
inspection visits were made to the dwellings in Warminster Heights. The
figure includes the numbers of reinspections made to any cited unit.
47.
The 640 inspection notices issued in 1971 included a total
of 1,852 violations. Because the Warminster Township Housing Inspector
did not make a complete inspection of every house inspected, the I ,852
violations do not represent all possible violations existing in each unit. The
1971 violations included 163 defects in hot water heaters, 304 plumbing
defects, 264 electrical defects and 163 heating unit defects. The 649
violations cited by the Warminster Township Housing Inspections in 1971
do not reflect recurrent breakdowns of i.e., a heating unit. A unit which
has recurrent breakdowns are recorded as a single violation. There is
substantial probability that the number of tenant complaints received by
the Warminster Township Housing Inspectors in 1971 and the number of
violations observed by the Warminster Township Housing Inspectors in said
year are represen t~tive of the complaints and violations which will occur
in 1972 and in the future unless a drastically more extensive repair and
maintenance program is undertaken in Warminster Heights.
4S. There were approximately 150 heater breakdowns reported
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to Warminster Township in the two or three-week, severe cold period during
the winter of 1971-7~. The Township inspector could not insure the
correction of all heaters during that period within a short period of time,
but gave certain cases priority attention. Some heaters are not repaired
for three to four days after notification to the management by the Township
Housing Inspector.
49.
Before an inspection is made by the Warminster Township
Housing Inspector, the complainant must indicate that he or she has
unsuccessfully requested the management to make repairs and has waited
at least five days for a response. The Warminster Township Housing
Inspector, after making an inspection in response to a complaint, issues
a notice to Gabriel Elias which includes a time limit for compliance.
Extensions are granted if the notice is not complied with. The Housing
Inspector may also stop at the management office and remind the
management to make the required corrections. The Warminster Township
'Housing Inspector responds only to complaint referrals, and has been unable
~to undertake a concentrated code enforcement program. Since 1965 when
.:the Warminster Township Housing Inspector began enforcing the Housing
'Code, the condition of Warminster Heights has, because of such
enforcement, improved. Yet, because the management must respond to
emergency complaints, it is unable, with its present staff, to maintain the
Heights in accordance with reasonable standards of habitability. The lack
of preventive maintenance in Warminster Heights, and the management's
practice of responding only to local agency complaints, allows minor defects
to constantly become major defects.
50.
Although the Warminster Township Housing Inspector,
Mr. 1oseph Knox, has never made a thorough inspection of the entire
development, he has, in the course of 6 1/2 years as a housing inspector,
been in almost every house. Mr. Knox estimates that one would observe
about 6,000 violations if one made an exterior house-to-house inspection
of Warminster Heights. It is his opinion that the results of the exterior
inspection performed in September and October of 1971 by the State
Department of Community Affairs was accurate and fairly reflected the
number of exterior defects in Warminster Heights. He further estimates
that an exterior-interior inspection would reveal about 12,000 violations.
51. . ···Three more housing inspectors will be hired by Warminster
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Township as a result of a federal grant to Warminster Heights. These'
inpsectors, however, will police all the houses in Warminster Township and
would not be adequate to properly police Warminster Heights. Warminster
Heights will not be brought into complete code compliance within a year
even with the three additional Township inspectors and the efforts of the
present Warminster Township and Bucks County Housing Inspectors.
52.
Since August, 1971, the Bucks County Health Department
has been regularly policing the housing conditions in Warminster Heights.
Its one inspector is responsible for the housing code enforcement in three
townships. The violations cited by the Bucks County Health Department
in 1971 were not repetitive of the conditions cited by Wanninster Township,
but represented separate and distinct conditions. As of April, 1972, 310
violation notices had been issued by the Bucks County Department of
Health. (since August 1971) to Gabriel Elias, as manager of Warminster
Heights, for violation of the Bucks County Health Department mles and
regulations; 82 of those notices were second notices which were issued when
management failed to correct conditions previously cited within the time
originally specified in the Health Department notices. Since August, 1971,
436 inspection visits had been made by the Bucks County Health
Department. Violation items discovered during that period totaled 666 and
included 175 plumbing defects, 166 hot water heater defects, 141 heater
defects, 122 electrical defects and 53 roach, vector, rodent and mice
conditions. The plumbing defects include backups of water in the bathtub,
faulty drain pipes in bathroom sinks, toilets and kitchen sinks, and leaking
valves controlling the main water supply. The 166 hot water heater defects
or violations include improperly functioning control boxes, pilot lights
which did not remain lit; furnaces that snapped and shot out a flash at
the bottom of the heater when they were turned on, hot water heaters
that were not properly vented or which were not sealed to the chimney.
The 41 heating defects or violations included improper venting, inoperable
oil burners and coal furnaces that did not adequately heat the dwelling
unit.
53. The current enforcement procedures employed by the Bucks
County Health Department include inspection in response to tenant
complaints, issuance of a notice to the management and institution of
summary·· offense charges if the conditions are not corrected. When the
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management notifies the Bucks County Health Department Inspector that
it has had difficulty in securing entry into a home to correct conditions
listed on a violation notice, the Inspector confers with the management
and extends the compliance date accordingly.
54.
The management of Warminster Heights generally repairs
only part of the Bucks County Health Department violations listed in the
inspection notices. This is reflected in the fact that 82 second notices
were issued in an approximate six-month period and that the Bucks County
Health Department was forced to file 23 separate summary offense
complaints against Gabriel Elias for failing to comply with second and third
notices. The management generally responds more quickly to all Bucks
County Health Department inspection notices and orders when a number
of criminal complaints are filed against it for any violations.
55. The defective conditions described later in Items 235-241
existing at 83 Ferry, 16 Dean, 8 Neil Street, 27 Evans, 15 Finley Terrace,
16 Fenton Street,
19 Allen Street,
69 Fenton Street
and
19 Elmwood Street are representative of the types of deficiencies and
defects regularly observed by the Bucks County Health Department in
Warminster Heights in inspections regularly performed by the Health
Department housing inspector. Moreover, the management response to the
inspection notices issued by the Bucks County Health Department in respect
to those dwellings is representative in terms of delay and nature of the
response, of its behavior generally in response to Bucks County Health
Department inspection notices.
56.
There is a substantial probability that the same deficiencies
which exist at the dwellings inspected by the Bucks County Health
Department Inspector since August 1971, will exist in the dwellings in
Warminster Heights generally in the future at the same degree of seriousness
and frequency.
57.
The defective housing conditions in Warminster Heights
would not be corrected by a program which merely notified the management
of code violations, and which did not follow up with any other enforcement
me.chanisms. Even ~ith additional inspectors, Warminster Height~ can not
be brought into compliance with the Bucks County Health Department
rules and regulations pertaining to housing within five years, if the
enforcement" mechanisms used by the Bucks County and Warminster
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Township do not change.
58.
A random survey of Warminster. Heights was made by the
Department of Environmental Resources in September and October, 1971.
Four hundred and twenty-two units were chosen randomly using a table
of random numbers. C-X-25 is an accurate tabulation of all of the original
inspection sheets completed by the Department of Environmental
Resources' inspectors in September and October of 1971. For the purpose
of the September-October inspections, the Department adopted a
classification system which designated violations as either minor, moderate
or serious defects.
(a) A hole in the foundation of one foot in diameter was
characterized by the Department of Environmental Resources as a moderate
defect; any hole greater than one foot in diameter was denominated a major
defect. ·The hole shown in photograph Exhibit 17 is an example of a
moderate defect because the hole is about one foot in diameter and the
entire surface is missing.
Thirty-eight of the 422 randomly selected units
inspected by the Department of Environmental Resources had defective
foundations. Seventeen had serious defects, ten had moderate defects.
(b) A degree one, or moderate, defect in an exterior wall
consisted of a section of wall of over a foot or foot and a half in diameter
which lacks an outer protective barrier. A major defect represented a hole
in the wall which extended through the wall to the interior of the dwelling
or consisted of an area in the exterior wall which lacked a protective
covering in a section which was a number of feet in diameter. Photographic
exhibit C-X-18 shows a serious defect in an exterior wall.
One hundred sixty-two (162) of the 422 units
inspected by the Department of Environmental Resources in
September 1971 had defective exterior walls. Forty-six units had seriously
defective walls; 59 had moderately defective exterior walls. (C-X-25).
(c) A moderate defect in the roof consisted of missing
sheets of paper or shingles over an area of a foot in diameter. A serious
defect represented a· hole through the roof to the interior of the dwelling.
One hundred eighty-three (183) units, of the 422 randomly inspected units,
had defectiYe roofs. Fifty (50) units had serious defects; 88 had moderate
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(C-X-25).
(d) A moderate violation in respect to exterior window sills
or frames consisted of rotted or missing frames and sills throughout the
structure, or the absence of two or more sills or frames. The deterioration
of two or more sills or frames, or one if particularly deteriorated, was
designated a serious defect. Fifty-one units had defective window sills or
frames.
Twelve had serious defects; twenty had moderate defects.
One hundred and one ( 101) units had windows which were not
weathertight. (C-X-25).
(e) A moderate chimney defect consisted of a chimney with
a few loose bricks or a small crack visible from the ground. A serious
chimney defect represented a three or four foot crack, of a size of at least
1/4 and 1/2 inch wide, extending from the top of the chimney to the
ground; or holes in the chimney which had pulled away from the structure
in any way. Twenty-seven units of the 422 units inspected had defective
chimneys. Four had serious defects; 15 had moderate defects. (C-X-25).
(f) A moderate flooring defect was a seriously rotted and
warped floor. A serious defect represented a floor with holes through to
the ceiling of the lower floor or, in first floor units, through the entire
floor to the ground below. Photographic exhibit C-X-19 depicts serious
defect. Ninety-eight of the 422 units inspected had defective flooring.
Twenty-two were serious defects; 44 moderate. (C-X-25).
(g) Ceiling defects cited in the Department of
Environmental Resources survey included ceilings which had holes, peeling
paint, missing plaster, deterioration due to leakage, or which were rotted
and unsound. (C-X-12, W). One hundred and seventy-six dwellings of
the 422 units surveyed had defective ceilings. (C-X-25); C-X-12, XY).
(h) A moderate exhaust gas venting defect was assigned to
any unit having one of the following conditions: the hot water or furnace
exhaust flue pipe was not sealed at the entrance to the chimney chamber;
a flame escaped from the furnace duct at the wall; carbon deposits on
the hot water heater tank; flue pipe was loose; excessive escape of heat
in the furnace roon:; inadequate venting due to soot deposits in the flue
pipe; absence of draft burners in the smoke pipe. (C-X-M). Photographic
exhibit C-X-21 depicts a typical moderate venting defect. Exhibit C-X-65
is photd~aph of the vent pipe from a hot water heater in an occupied
defects.
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dwelling, 15 Oak Street, showing a vent pipe which was not sealed to the
chimney chamber. A serious defect designation was giyen to any unit having
two or more of the above conditions. One hundred and sixty-seven ( 167)
of the 422 units inspected had heating facilities which were improperly
One hundred and ten were serious defects; 50 were
vented.
moderate. (C-X-25; C-X-11 I, J, K, L).
(i) Serious heating unit defects included one or more of
the following conditions in a dwelling unit: inoperative or missing hot
water heater; inoperative or uncovered furnace or hot water heater controls;
exposed electric controls or wires; inoperative or missing furnace door;
inoperative hot water heater controls; unsecured oil burner; uncovered
furnace fuel oil line; deposits in oil burner or hot water heater which limit
its operation; leak in the gas line of hot water heater; inadequately
functioning furnace or hot water heater; missing fire brick, exposing the
metal and allowing the flame to bum .through, thus permitting fire to escape
into the smoke stack. (C-X-11-F). Photographic exhibit C-X-22 depicts
a serious heating violation. Ten of the 422 units inspected had heating
units which were not capable of adequately heating the dwelling. One
hundred fifty-one of the 422 units had defective heating facilities. (C-X-25;
C-X-11 D, E).
(j) Defects in exterior steps included missing, cracked or
crumbling cement steps, or broken, rotted or unsound wooden steps.
(C-X-12A). Thirty-eight of the 422 units inspected had defective exterior
steps.
Fifteen had serious defects. Fourteen had moderate defects.
(C-X-25) (C-X12B).
(k) A seriously defective hot or cold water system consisted
of 1 or more of the following conditions in a dwelling; no water or no
hot water in the dwelling unit; hot water heater failed to adequately heat
the water; no water or no hot water supplied to a specific fixture; a leak
or leaks in the hot water tank; inadequate water, or hot water,
pressure. (C-X-12, Q). Fifty of the units inspected lacked an adequate
hot and/or cold water supply. (C-X-P2, P: C-X-25).
(1) Defective interior walls included one or more of the
following conditions·: walls pulled away from the structural frame; falling
plaster, peeling wall paper or paint; and walls deteriorated due to
·leakage. (G·X-12T). Of the 422 units inspected, 167 had defective interior
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wails.
Thirty-six were serious defects; 70 were moderate. (C-X-25;
C-X-12 U, V).
(m) Plumbing defects cited in the Department of
Environmental Resources inspections included 1 or more of the following
conditions in a dwelling: cross-connections between waste lines from 2
or more facilities in the structure, causing back-ups into one facility; clogged
ond overflowing drains; waste water back-ups; leaks from the hot water
heater; waste water from toilets which leaked to the kitchen below; no
screen in bathtub drain; a pipe leaking inside a wall; leaking faucet; broken
or leaking drain pipe; leaking commode or bathtub; leaking water valve;
inoperable or inadequately functioning toilet; toilet which leaks, backs up,
or overflows.
(C-X-0; C-X-H; C-X-12 0, H).
One hundred and
eighty-eight (188) of the units inspected had defective plumbing.
Forty-eight had defective toilets. Nineteen had defective bathroom sinks.
Thirteen had defective bathtubs or showers. (C-X-25).
(n) Floor defects cited in the Department of Environmental
Resources inspections included floors which were loose, worn and
· hazardous; contained holes; were missing an area; were rotted and unsound;
or were deteriorated due to leakage. (C-X-12Z). One hundred and
one ( lO I) of the 422 units inspected had such floor defects. (C-X-12;
Z-1, Z-2).
(o) Defective gutters and/or downspout conditions included
I or more of the following: gutters and/or downspouts missing from the
entire structure or missing from portions of the dwelling unit; gutters rusted
and inadequately channeling runoff; gutters loose and/or dangling;
downspouts rusted and inadequately channeling runoff from gutters;
downspouts loose and/or dangling and inadequately channeling runoff;
gutters or downspouts filled with debris. (C-X-121.) Two hundred and
fifty-nine units of the 422 dwellings inspected lacked adequate downspouts
and gutters. Seventy-one had serious defects; 131 had moderate defects.
(C-X-25; C-X-12 J, K, L).
(p) A moderate wiring defect consisted of one or two of
the following conditions in a dwelling: missing cover plates, bare or exposed
wires, improperly repaired wires, splicing outside a junction box. More
than 2 of such conditions in any dwelling was denominated a serious defect.
At least 23l units- of the 422 inspected had defective wiring. (C-X-25).
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(q) Defects cited in kitchen and bathroom floors and walls
consisted of kitchen or bathroom walls and/or floors formed of porous
material (and, thus, not easily cleanable), which lacked caulking around
the seams, or which were rotted and unsound. Seventy-one (71) of the
units inspected had kitchen and/or bathroom wall or floor defects.
Fifty-two (52) contained serious defects; fifteen contained moderate defects.
(C-X-25).
(r) Window defects cited in the Department of
Environmental Resources survey included windows which were inoperable;
were not water tight (in that the upper and lower sashes did not seal when
closed; the window stops, jams, and/or heads were rotted, broken or
missing); the windows had broken panes or lacked screws; were broken;
or which lacked proper screens. (C-X-12P). One hundred and twenty-seven
( 127) dwellings of the 422 units inspected had windows which were not
properly operable. (C-X-25). Eighty-one (81) units had broken windows.
Eleven had a serious broken window condition. Thirty-five had a moderate
broken window condition. (C-X-25). One hundred and eighty-two (182)
units lacked properly fitted window screens of #16 mesh. Eighty-five units
had a serious screen problem. (C-X-25). A total of three hundred and
seven (307) of the 422 units surveyed had one or more of the
aforementioned window defects. (C-X-12, Q, R, S).
(s) Dwellings cited for defective porches contained one or
more of the following conditions: posts on front or rear porches were
rotted, unsound, broken or missing; steps were cracked, rotted, or unsound;
porch flooring was cracked, rotted, unsound, or collapsed; wooden porches
were inadequately protected by paint. (C-X-12C). Two hundred and ten
of the 422 units inspected had defective porches. Of these, 71 were
classified as serious, 105 as moderate. (C-X-25; C-X-120, E).
(t) Eighty-five of the units inspected had holes in windows
and doors, of a size which would allow the entry and harborage of
rodents. (C-X-25). Four units had serious defects in respect to such holes;
50 had moderate defects. (C-X-25). One hundred and eighty-two ( 182)
of the 422 units had insect or rodent infestation. (C-X-25).
(u) Stove or cooking device defects cited in the Department
of Environmental Resources survey ranged from 1 or 2 defective or
inoperable burners to completely inoperable stoves. Forty-nine of the 422
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units surveyed lacked an adequate cooking device. (C-X-25).
(v) Five of the units surveyed had a malfunctioning
refrigerator or totally lacked such appliance. (C-X-25).
(w) Five of the units inspected lacked an adequate handrail
on the interior stairway. Five units had defective interior steps. (C-X-25).
(x) Eighty-one of the 422 units had broken exterior doors.
not
Sixty-two
dwellings
had
exterior
doors
which
were
weathertight, (C-X-25).
(y) One b,undred and fifty-nine (159) units lacked an
adequate protective covering, or paint, over exterior wooden surfaces,
cement block, or exterior stnrctural members. Forty-two had a serious
problem. Seventy-three had a moderate problem. (C-X-25; C-X-12, M,
N, 0).

(z) Defective roof conditions c~ted in the Department of
Environmental Resources survey included dwellings whose roof or porch
roof contained openings, holes, or cracked or rotted wood; was structurally
. unsound; had loose or missing shingles; leaked, or had collapsed. (C-X-12F).
~.One hundred and eighty-two (182) of the units inspected had one or more
· defective roofs. (C-X-12 G, H).
One hundred and fifty-nine units lacked an adequate protective
covering, or paint, over exterior wooden surfaces, cement block or exterior
structural members. Forty-two had a serious problem. Seventy-three had
a moderate problem. (C-X-25; C-X-12, M, N, 0).
Defective roof conditions cited in the Department of
Environmental Resources survey included dwellings whose roof or porch
roof contained openings, holes or cracked or rotted wood; was structurally
unsound; had loose or missing shingles; leaked or had collapsed. (C-X-12F).
One hundred eighty-two of the units inspected had one or more defective
roofs. (C-X-12 G, H).
59. The Department of Environmental Resources' random
sample of 422 units in Warminster Heights is statistically significant; thus,
there is a virtual statistical certainty that an equivalent number of serious
and. moderate defects. of the categories reported in the Department of
Environmental Resources' inspection reports exist in those dwellings which
were not surveyed ·during ·the September and October 1971 inspections.
66. All ·inspection reports resulting from the Department of
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Environmental Resources' inspections of September and October 1971
(upon which the C-X-25 summary was based) were given to Gabriel Elias,
acting on behalf of himself and as agent for the Northchester Corporation
and Bella Angel, on December 8, 1971.
61. Appellants' efforts to discount the extent and magnitude of
the defects reported in the Department of Environmental Resources' survey
of September and October 1971 are unconvincing. Appellants' reference
to 11 only 11 600 serious violations, of which they claim to have corrected
a substantial percentage, totally disregards those violations which Appellants
believe the tenants should correct for themselves. Appellants would further
withdraw from consideration 110 serious defects occurring in dwellings to
which the management failed to gain entry after two attempts, where
workmen were unable to make repairs because the tenants were not home
(and not because they were refused access). This does not imply that these
defects did not exist. The management of Warminster Heights never
systematically inspected the dwellings cited as containing serious defects
in the lists of addresses (C-X-12) given to Gabriel Elias in early
December, 1971, nor has the management undertaken to correct such
violations.
62. In the improbable event that 200 of the serious defects
revealed by the Department of Environmental Resources' inspections of
September and October 1971 had been abated between September 1971
and April 1972 as Appellants claim, an equivalent number may have
developed in the same dwellings within the same period of time because
minor and moderate defects eventually become major violations if not
corrected, contributing to the overall deterioration of the dwelling units
affected. Some of the serious defects reported in the Department of
Environmental Resources' inspection of September and October 1971 were
corrected by. the mortgagee, Government National Mortgage Association,
while in possession during February 1972, which repairs may reasonably
be inferred to have reduced the original total number of serious defects
which remained in April 1972. Evidence further indicates tenants may
have corrected some other serious defects. However, aside from Appellant's
bare and general assertion, based upon the opinions of its own workmen,
there is no evidence on the record that the present management repaired
any . substantial nuinber of the serious defects reported in the dwellings
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inspected during September and October 1971. Although Appellants claim
to have repaired 200-300 of the serious defects reported by the Department
of Environmental Resources' inspections of September and October 1971,
they failed to produce any business records establishing that such repairs
were made, nor did Appellants prepare a summary of those records or
submit such records to the Department of Environmental Resources for
examination. Nothing on the r~cord indicates what repairs were made,
nor if the repairs allegedly completed by Appellants were in the most
significant categories with respect to health and safety. Furthermore, there
is no evidence on the record to establish that the management of Warminster
Heights inspected or repaired serious or moderate defects which are inferred
from the Department of Environmental Resources survey to have existed
in those dwellings which were not inspected in September and
October 1971 by the Department of Environmental Resources, nor that
the moderate and minor defects in the 422 inspected units did not become
serious or major.
63. On March 20, 21 and 22 the Department of Environmental
Resources inspected 15 dwellings randomly selected which were not
inspected during the September-October 1971 survey and reinspected 25
of the dwellings which were originally surveyed in September-October 1971.
In the 15 dwellings inspected for the first time in March 1972, there were
17 serious defects of all types, and 81 moderate defects of all types reported.
We thus conclude that the conditions in Warminster Heights did not
significantly improve, if it improved at all, between September 1971 and
March 1972.
64. In October and November of 1971 an inspection by the
Department of Community Affairs of the exterior of all the dwelling units
in Warminster Heights revealed the following conditions:
(a) Bare wood on 358 units was exposed, subject to
deterioration, and did not have a protective covering.
(b) There were 165 electric supply lines which were not
properly connected and secured to the structure.
(c) Windows in 314 units had missing glass or were not
propedy glazed.
(d) The roof on 432 units had deteriorated so that the roll
ends were not···· sealed· or the gypsum exposed. The proper sealing of the
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roll is necessary to prevent water from entering the building.
(e) 812 units had deteriorating eaves.
(f) 859 units had missing, broken or loose gutters or
downspouts.
(g) There was missing or broken siding on the exterior walls
of 552 units.
(h) There was a missing, cracked, broken or partially
removed foundation on 589 units.
(i) 510 dwellings had chimneys which were in violation of
APHA-PHS Standards. The chimneys were cracked or partially missing;
some missing parts were laying in the roofs.
U) 605 of the units had a porch or porches in violation
of American Public Health Association Standards.
(k) 50 units had broken exterior doors or missing
doorknobs observable from the exterior; the majority of the doors were
broken and repaired by a piece of plywood nailed over the damaged area.
·
(1) 823 units lacked screens or had defective screens.
(m) 315 units had exterior steps which were in violation
of American Public Health Association Standards; the majority of those
steps have deteriorated to such a point that the ground has separated the
steps from the porch or door stoop.
(n) Sixty per cent of the units in Warminster Heights had
over six violations of the American Public Health Association Standards.
One unit did not contain any violations visible in an exterior inspection.
(o) An examination of the interior of those approximately
25 units to which the State Inspector was invited in November 1971 revealed
that all of the units contained one or more of the following: faulty wiring,
holes in the floors, missing ceilings in the bedrooms, inoperable commodes
and water running from the commodes. Only two of those dwellings were
frame units.
(p) Sixty per cent of the units contained over six exterior
violations of the American Public Health Association Standards.
65. An inspection of the exterior and interior of 255 frame
dwellings in Warminster Heights in November 1971 by the Middle
Department Association of Fire Underwriters, r~vealed the following
violations'"of the·standards of the National Fire Protection Association: gas
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appliances in 36 units were not vented; there were six gas leaks; there were
heating units with non-standard and inadequate clearance in 182 dwellings;
heaters in 15 units had no protection for the floor under the heater; 116
units had heating units with non-standard breechings; 274 instances of
accumulated debris within fifteen feet of a building or dwelling in
Warminster Heights; 194 units had foundation blocks missing; 254 units
had roofs in need of repair; 68 units had broken windows; 386 units had
broken or missing shingles and/or siding; 267 units at Warminster Heights
had cracked chimneys; two units had broken chimneys; 412 units had
exposed oil and gas lines subject to damage; 361 units at Warminster Heights
had oil or gas tanks which were inadequately or improperly supported.
Admittance was refused to 38 dwellings and 162 dwellings
were locked.
Gabriel Elias was specifically given notice of the
above-enumented conditions on November 9, 1972.
66. Inspections conducted November 3 and 4, 1971, by the
Middle Department Association of Fire Underwriters at Warminster Heights
···disclosed numerous visible violations of the National Electrical Code in force
···in 1943. Two hundred fifty-two frame dwellings were inspected.
(a) In 214 units, the service cable and/or meter cabinet was
not properly fastened to the building.
(b) In 247 units, a twenty ampere appliance circuit was
not provided in the kitchen.
(c) In 20 units, conductors were overfused.
(d) In 20 units. branch circuits exceeded 15 amperes on
No. 14 conductors.
(e) Fifty-seven units had damaged or broken fixtures.
(f) In 27 units, the splicing of wiring was improper.
(g) In 140 units, flexible cord was used for surface wiring
or run through building material.
(h) In 8 units, outlet boxes were not rigidly supported.
(i) In 34 units, fixtures were not properly supported.
U) In 59 units, fixtures, lampholders or receptacles had live
parts exposed to contact.
(k) In 44 units, ungrounded metal fixtures, lampholders or
face· plates Were installed in contact with connecting surfaces or within 8
e
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feet vertically or 5 feet horizontally from bathtubs, shower baths, plumbing
fixtures or grounded surfaces.
(1) In 189 units, metal pull chains within reach of
ungrounded metal fixtures, lampholders or face plates were not provided
with insulating links.
(m) 169 units had ungrounded, fiXed equipment within
reach of persons standing on the ground or within reach of grounded
surfaces or objects.
(n) In 166 units, electric cables were not thoroughly
insulated from the building, gas pipes, etc.
67. The inspectors were refused admittance to 38 frame units
and 162 frame units were locked.
68. Gabriel Elias was given notice of the above-listed conditions
on or before November 9, 1971. There is no evidence on the record
indicating that the present management corrected any of the conditions.
69. Suspended and loose electrical service lines, bare wires, and
defective receptacles in Warminster Heights have been observed by the frre
company. Although the frre company occasionally reports such conditions
to the Warminster Heights management, it does not direct it to correct
those conditions within a specified period of time. Moreover, the frre
company official will not return to determine if the condition has been
corrected, unless there has been an additional complaint made by the tenant.
70. Within the past year, the Bucks County Health Department
observed high voltage cables lying in the street and/or tied to plumbing
vent. stacks.
71. Three high voltage cables in Warminster Heights-one on
Ferry Street, one on Grier and one on Jamison, have tom away from the
structures they service. As of March 27, 1972, each was tied to a vent
on the roof of the structure.
72. Inspections conducted over the period of November 16-18,
1971, by the Fire Marshall revealed that electrical service cable lines were
either badly frayed, pulled away from the house, or supported only by
the wire itself in 49 dwellings located in Wanninster Heights development.
Although management was ordered to correct these conditions, they were
not in fact corrected within the time specified in the Fire Marshall's order.
. . 73. During this Board's view of April 21, 1972, the electrical
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condition at 4 and 6 Rush Street was obseiVed at the Commonwealth's
request. A high-voltage .cable extending from the house to the electrical
pole had tom away and been blow11 down to the rain gutter. It has not
been properly reanchored, but had been tied to the plumbing vent stack
with clothesline rope. There was no insulation on the cable in places, as
pictured in photo Exhibit C-X-16. The cable had been in this condition
for at least several days. At approximately 12: 15 p.m. on April 21, 1971,
the Bucks County Health Department issued a notice (C-X- ) to the
management to correct the condition by 4:30 p.m. It was not corrected
as of the time of the view, at 3:50 p.m.
74. The seiVice cable at 14 Prince Street, obseiVed by the Board
during the view of April 28, 1972, was connected to the fascia board of
the structure. There was no insulation; the casing had deteriorated. The
ground wire was anchored to a piece of asbestos siding, as pictured in
C-X-'15.
75. The temporary repairs to the uninsulated seiVice cables made
by the Government National Mortgage Association in February 1972,
effects, by the electrician's own standards, only a temporary alleviation of
the hazardous conditions.
76. During the Federal management of Warminster Heights in
February 1972, the management engaged in a concentrated area electrical
repair program.
77. The area repair program was undertaken as a result of the
discovery by electricians of meters wrapped around rainspouts, including
one pictured in C-X-6, which was sparking. There was charred insulation
on the seiVice cable of the sparking meter, indicating that there had been
a prior fire.
78. Temporary repairs were made by the Federal Government,
including temporary taping repairs to bare service cables. However, not
all service requests for repairs to exterior electrical facilities were given even
temporary repairs.
79. Because possession of Warminster Heights was recovered by
the present manageme~t at the end of February, the Federal Government
was unable to complete seiVicing even 70 or 80 tenant requests to correct
interior electrical deficiencies.
80...... The defective condition most frequently observed by the
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Bucks County Health Department in making inspections in response to
tenant complaints is sewage overflow from the bathroom to the kitchen
sink area below. This condition usually results from any one of the
following three factors: · 1. a defect in the soil stack; 2. an insecure
attaclunent of the bowl to the floor flange; 3. a pervious seal which does
not contain the material passing through the plumbing pipe into the main
soil stack. Because of the nature of the construction of the Warminster
Heights dwelling units, sewage overflowing from a toilet will probably leak
through the floor to the area below. All of the two-story units in
Warminster Heights contain a kitchen sink area immediately before the
toilet. Chronic leakage from bathroom facilities has frequently caused water
to build up to such an extent that tenants or the management have had
to punch a hole in ·the kitchen ceiling in order to keep it from dropping
and to -drain the water off.
Dampness resulting from chronically leaking plumbing fixtures has
created a roach problem in some units. Bathroom floors are commonly
rotted out around the toilet installations in Warminster Heights' units
because of defective anchor bolts, anchor plates or wax seals which weaken
the toilet facility's attachment to the flange and causes leakage. The gas
water heaters recently supplied by management to some units create more
health and safety problems than did the Johnny stoves which they replaced.
For example, flames of up to and over 12 inches have been observed flashing
back off the face of Warminster Heights hot water heaters, indicating an
improper venting of the mixture of gas fumes (carbon monoxide) into the
unit.
81. The Fire Marshall and his Assistant Fire Marshalls investigate
fires in Warminster Heights.
82. Warminster Heights contains about 12 per cent of the
housing units in Wam1inster Township.
83. Fire alarms as recorded by the Warminster Township Fire
Marshall include conditions which result in smoke and flames as well as
in actual fires. However, at least 90 per cent of all fire alarms relate to
actual fires. In 19_70, 148 out of the 357 total fire alarms in Wam1inster
Township (excluding false alarms) resulted from fires in Warminster Heights.
Sixty-five out of the 105 or about 67% of the dwelling unit fire alarms
in. Warmiri-~ter Township in 1970 pertained to Warminster Heights dwelling
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units.
Twenty out of 66 field fire alarms pertained to Warminst~r
Heights (C-X-71). There were 68 dwelling house fire alarms in Warminster
Heights in 1971.
84. Fifteen fire alarms from Warminster Heights in 1970
pertained to conditions originating in heaters. In 197I, I3 fire alarms
pertained to conditions originating in heaters. Some of the fires in this
category were caused by broken heater doors or doors hanging by only
one hinge. Many were caused by defective flues or separated duct work.
Of the five dwelling house fires pertaining to Warminster
Heights during January I972, one related to a condition originating in a
heating facility in the unit (C-X-74). Of the seven dwelling house fire alarms
recorded from Warminster Heights during March I972, two related to
conditions originating in heaters.
85. Then were II fire alarms in I970 and 7 fires in I97I which
pertained to conditions originating in the electrical facilites in Warminster
Heights.
86. Sixty fires were caused by arson and suspected arson in
1970. (C-X-72). Incidence of arson and suspected arson fires are greater
':fn. Warminster Heights than in the rest of the township.
87. An examination of the fire records for Warminster Heights
reveals that a significant number of fire alarms and/or fires were caused
by or pertained to defective conditions in the dwelling, some, if not all,
of which were maintained in direct violation of the Bucks County Helath
Department and Warminster Township Health and Housing Codes. The
fire company records introduced by Appellants revealed a significant number
of such conditions.
88. The Warminster Township Fire Marshall has ordered
Gabriel Elias to remove fire hazardous material and to repair broken
windows and doors in a vacant dwelling at the request of a person who
was to assume possession of the unit as a tenant. (C-X-70). He has ordered
the removal of fire hazardous materials and the repair of fire hazardous
conditions at the management office and storage areas of Warminster
Heights (C-X-68). None of the Fire Marshall's orders are obeyed by
Gabnel Elias within tlie compliance time specified therein.
89. The Lacey Park Fire Company officials have observed and
officially reported to· Gabriel Elias numerous fire hazardous conditions such
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as defective heaters which allow the emergence of flames,uninsulated wiring,
missing furnace and fire-box doors, broken and cracked chimneys and
electrical shorts. The officials do not return to determine whether or not
the situation was ever corrected.
90. Defective housing conditions in Warminster Heights present
a fire hazard because any fire, regardless of origin or cause, is likely to
spread through a dwelling unit or to adjacent units due to inadequate trusses,
attics open between units, holes in walls, floors and roofs, and such other
structural violations. At least one fire in Warminster Heights has spread
through the attic to the adjacent dwelling. The attic did not have a fire
wall or truss between the two units, just a wallboard.
91. The premises of Warminster Heights are insured by the Great
Southwest Insurance Company in Mesa, Arizona; at least three different
companies have insured the premises at three different times under the
present ownership.
92. As of April 1972, the electrical facilities in Warminster
Heights remain dangerous and hazardous. Despite the efforts of the Federal
management during February 1972, a number of the same conditions
continue to exist, including electrical meters which are unanchored to walls,
loose anchors on the service wires and improper securing of electrical cables.
The use of friction tape by the electrical repairmen in
February 1972, to insulate service cables is not a repair method which
complies with the National Electrical Code and by the repairmen's own
admission, one effects only a temporary alleviation of hazards.
93. A service cable tied to a downspout may energize a
downspout and cause death to a person who touches that downspout.
94. Defective electrical fixtures and the absence of controls on
fuel-burning devices create a safety hazard; high voltage cable tied to a
plumbing vent stack creates a fire and shock hazard, particularly when the
cable is partially uninsulated; the entrance of water from the exterior creates
a safety hazard by allowing defective lines into junction boxes to become
wet, causing shock and fires.
95. The defective wiring existing in Warminster Heights creates
both a shock and Dre hazard and may even cause death. Electrical
· conditions causing shock frequently occur in Warminster Heights. More
killed by low voltage shock than high voltage shocks.
people
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96. There should be two electrical outlets in every habitable
room (rooms other than bathrooms and halls). Because of the insufficient
and inadequate electrical outlets in Warminster Heights, extension cords of
very light wire are used, which tend to result in an overheating of the
lines. Such extension cords are thus fire, as well as tripping, hazards.
97. Any chronic leakage which saturates kitchen floors in
proximity to the 220-volt line which generally is connected to cooking
stoves in Warminster Heights creates a fire and shock hazard.
98. The lack of covers on electrical switches and wall sockets
and light switches which hang loose, are potential fire hazards.
99. Undergrounded metal electrical fixtures create the threat of
shock and fire.
100. All of the conditions described above, supra, are potential
fire hazar<:fs which either cause a fire or add to the acceleration of the
rate of burning.
101. Fire can easily be communicated to a dwelling which has
. a roof, windows, shingles or siding in need of repair in that the fire brand
can enter through the opening. Non-standard breeching creates a fire
.. potential and the possibility of escaping toxic gases. A non-combustible
covering under a heating unit is necessary to prevent transmission of fire.
Missing foundation blocks allow burning debris from outside the building
to blow underneath the building and create a fire.
I 02. There are no structural cut offs between individual dwellings
in Warminster Heights adequate to prevent a fire from easily communicating
from one building to another.
103. Leaks have occurred frequently in the liquid propane gas
tank feed line due to the crimping or breaking of the line on the exterior
or interior of the dwelling; this creates a substantial probability of explosion
and fire.
I 04. Broken out or missing heater room ceilings exposing the
second floor joists have existed in Warminster Heights dwellings. The
condition creates a definite fire hazard.
I 05. Generally, fires in Warminster Heights spread from unit to
unit through the atties, because the fire wall or dry wall in the attic has
been pulled. out or· contains holes.
106...-· The ·floors described by the Department of Environmental
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Resources as being moderately or seriously defective are not impervious
to water.
107. Floors and walls in kitchens and bathrooms should be
impervious to water so that they are readily cleanable. (It is difficult,
if, not impossible, to properly sanitize such a floor and to prevent water
leakage to the floor below.) A sagging or springy floor has an adverse
psychological effect upon the occupants of the dwellings. Water leakage
from pipes in the interior of a dwelling causes increased deterioration in
a house. It presents a safety hazard as floors are slippery when wet.
108. It is more difficult for tenants to maintain a condition of
cleanliness of person and house in homes containing rotted floors and
leakage.
I 09. Moderate and major holes in a foundation are potential or
actual rodent harborages.
Moderate and serious defects in the exterior walls or roofs
of a unit permit the entry of rodents.
Solid wastes are potential rodent harborages.
Rats are capable of being a reservoir of disease. Diseases
carried by rats may be transmitted to humans by the bite of rat fleas.
They harbor salmonella organizms; when they defecate and urinate they
infect humans with salmonellasis, an enteric organism related to typhoid
fever. They can cause rat bite fever. A child who is bitten by a rat is
likely to become men tally scarred by the experience. Rats can start fires
by gnawing on flammable materials and electrical wiring. They destroy
millions of dollars of property and food in the United States. Rodents carry
the bubonic plague (which is still prevalent in the United States); they can,
by urination on surfaces in the home, infect humans with leptrospiro, which
contributes to wheals disease. The rodent also transmits salmonella and
dysentery.
The residents of dwellings within close proximity of
Warminster Heights are threatened by rodent migrations. Rodents migrate
from a population center upward; they are capable of carrying and
transmitting disease to residents living in areas adjacent to Warminster
Heights as well as the residents of Warminster Heights.
110. The· amount of refuse, garbage and debris present in
·Warminster·· Heights in March 1972, is a breeding ground for flies and other
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Warminster Heights in March 1972, is a breeding ground for flies and other
insects which carry and transmit human disease. Moderate defects in the
exterior walls or roof of a unit permit the entry of insects. Moderate
and major holes in a foundation are potential or actual insect harborage.
There is a substantially greater potential for the breeding of insects in
Warminster Heights than in the area immediately adjacent thereto.
Flies breed on the organic material and refuse in Warminster
Heights and carry the disease organisms to other areas. They have an
effective flight range of about 1,000 feet and are therefore capable of
transmitting diseases to residents of housing adjacent to Warminster Heights.
The fly is a transmitter of pathogenic organisms; it defecates on the food
while it eats.
111. The pools of standing water in Warminster Heights are ideal
breeding grounds for certain species of mosquitos capable of carrying some
types of human diseases.
Tires stored outside, particularly iri water or in such position
as to collect water, serve as a breeding ground for mosquitos. There are
innumerable tires in the Warminster Heights streams.
Mosquitos transmit a great number of viral diseases, including
the equine encephalitis. The equine encephalitis is likely to leave its victim
with serious brain damage. There are many mosquito breeding areas in
Warminster f:Ieights.
112. Sufficient and adequate numbers of refuse containers which
are watertight and fly-tight are necessary to prevent the breeding and
multiplying of flies and mosquitos and a harborage and breeding place for
animals, insects and rodents.
113. There are roaches and roach infestation in scrupulously clean
houses. Roach infestation can be caused by excessive leakage, excessive
water in a dwelling.
114; In the month of February 1972, during which period the
Federal Government mortgaged and managed the Warminster Heights
project, the following instances of faulty plumbing were documented by
a plumber who visited 30 dwelling units: In four dwellings fluids from
the· toilets leaked down into the kitchen; in one dwelling water from the
bathroom sink was leaking into the kitchen below; in four other dwellings
toilets were·. . clogged or inoperable, necessitating complete replacement; in
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one dwelling the toilet would not empty, but would run over when flushed.
In at least three dwellings the hot water heater either was not connected
or was completely inoperable. Four or more dwellings had inoperable hot
water facilities. In at least six dwellings the kitchen and/or bathroom faucets
were faulty or inoperable, preventing _!:he shut-off of water; in one dwelling
the gas line was defective, allowing gas to escape into the house; in six
dwellings water pipes were missing or broken and required replacement.
(Exhibit C-X- ). The Federal Government was able to service only 35 to
40 of the approximately 80 plumbing service complaints received in
February 1972, prior to the recovery of possession by the management.
115. Ninety-five per cent of the dwellings serviced required more
than one plumbing repair.
116. About 75 per cent of the dwellings serviced contained
evidence of plumbing leakage such as rotting floors, leaking basin traps or
tubs and leaking pipes.
117. Some of the dwellings visited by the plumber in February
1972, did not have any water at all. In one such dwelling, occupied by
a number of children, the pipes were broken and there was no water to
flush the toilet. Almost every one of the 35 dwellings visited by the plumber
contained hot water or furnace flue pipes which were not sealed at the
entrance to the chimney chamber.
118. Norwegian rats and evidence of rat activity have been
observed in numerous areas of Warminster Heights. A substantial number
of tenant complaints in respect to rodents and rodent infestation in
Warminster Heights have been received by the Warminster Township Health
Inspector.
A condition observed by this Board during the view of
April 21, 1972, at the Commonwealth's request, illustrates the magnitude
of the problem:
Units 22-32 Elmwood Street have been infested with rodents
since last year. The BCHD received the most recent complaint about a
week ago from the tenant at 22 Elmwood. A rat about 19''~-20"' in length
from head to tail was observed in the structure.
The management has not undertaken an effective
estermination program; it has supplied some warfarin, but not in quantities
nor frequently eriough to control the rodents. The control efforts are
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minimal and ineffective.
Within the last 2 weeks rats have chewed through the walls
underneath the kitchen sink at 28 Elmwood. The tenant sets traps and
poison on either side of the hole. C-X-(MHM II) is a photograph of six
rats which were removed from the trap on April 28, 1972, the day of
the third view. C-X-(MHM III) is a photograph of four of the rats. Rats
also enter the dwelling through a hole in the living room closet. There
is a gnawed out rat hole behind the toilet on the second floor. (The exterior
wall and roof sheeting on the second floor are deteriorated from the roof
leakage.) Directly across the street from 28 Elmwood is a field containing
a large heap of rubbish and trash; it constitutes a rodent harborage.
(C-X-(MHM, V) is a notice issued to Gabriel Elias on April 19, 1972
directing him to correct the condition. There are holes through the dry
wall, 4 11 x 4 11 , and 2 11 x- 2 11 on the exterior of 24 Elmwood, which were
gnawed out. There is a hole 8 1/2 11 x 4 11 and one 4 11 x 3 11 in the kitchen,
11
and a hole 4 1/2-5 x 3 1/2-4 11 under the sink. Rodents have entered
:· through all the holes. There is a fresh rodent burrow under the porch.
There is water continually leaking from the kitchen faucet.
Three conditions must be eliminated in order to control
rodents: food, water and harborage. The tenant does not have exposed
food or a nesting area in the house; the tenant cannot, however, control
completely the rodent activity in his house because he is unable to
discontinue the flow of water from the sink. There are large holes in the
living room, at least one of which goes through the insulation into the
adjacent unit, and there is evidence of rodent activity.
The rats which enter 28 Elmwood appear to enter from the
30 Elmwood side of the unit. One day about 2 1/2 months ago the tenant
at 28 Elmwood observed from her bathroom, which was being repaired
by management workmen, through the house partition to the kitchen of
30 Elmwood, and saw there an overflowing trash can. However, because
of the significant degree of the rat infestation, the source of infestation
cannot be determined. Even if the Board could infer, on the basis of the
single observation of the 28 Elmwood tenant, that there were poor
housekeeping in one unit of the structure, that unit would not necessarily
be the cause of source of infestation. We find that the course of the rats
in this area·,...of Wanninster ~eights cannot be traced.
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(b) Equally extensive rat activity has existed at 83 Ferry
Street as described in Item 235.
119. The fact that this Board and other persons have observed
rodent activity during the day time in that it indicates the existence of
a substantial rodent population. Rodents are nocturnal, and will emerge
during the day when there is a large mature rat population which dominates
the food supply at the normal night feeding periods.
120. Solid waste has been observed throughout Wam1inster
Heights. While some tenants occasionally leave junk materials in their yards,
the majority of the waste, and the most serious rodent harborages have
been observed in the fields and streams of Warminster Heights, near the
management office, and on the property surrounding vacant dwelling units.
12 I. C-X-62 depicts the solid waste existing in the Warminster
Heights stream near Van Home Drive on March 21, 1972; the condition
was substantially the same during the views. The last complete clean out
of the stream by the management occurred 8 months ago; the management
makes partial monthly clean ups; tires are removed less frequently than
other items.
122. There has been a chronic accumulation of solid waste on
the property surrounding the management office. The fire company notified
Gabriel Elias about such conditions 4 or 5 times last year; the conditions
were corrected some time thereafter. The fire company has notified
Gabriel Elias a number of times within the past year about solid waste
on the lawn in front of vacant dwellings. The fire company does not report
to the management vacant dwellings which it has discovered which contain
solid waste, but assumes that Gabriel Elias knows of the condition and
will eventually remove the material.
123. Gabriel Elias, as manager of Warminster Heights, has been
served with a number of citations by the Bucks County Health Department
for failing to collect garbage in Warminster Heights.
124. Solid waste, holes in ceilings, defective foundations, and
defective exterior walls, are potential or actual rodent harborages. Because
of the existence of extensive rodent harborages in Warminster Heights there
is a substantially greater potential for breeding of insects and rodents in
Warminster Heights than in the area immediately adjacent thereto.
125·~
There is no regular, . management initiated rat control
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program in Warminster Heights. A rat control program would include
rat-bait boxes containing an anti-coagulent poison.
126. Because of the lack of maintenance of storm sewers in
Warminster Heights, the sewers commonly become clogged by an
accumulation of debris or by silt. The concrete cover then collapses and
seals up the en trance to the sewers.
127. After a few days of heavy rain, certain roads in Warminster
Some streets arc
Heights become impassable because of flooding.
periodically submerged at least 6 inches under water. The water stagnates
in the streets 3-5 days at a time.
128. Such conditions commonly occur at Mercer and Dean, at
Van Home and Ferry. In addition, two days after a rain, this Board
observed, at Fenton Street near Evans, accumulation of water a few inches
deep. The condition illustrated in C-X-5' commonly occurs at this site
after a rain. The storm sewer at the site is not regularly inspected and
maintained.
129. One week before the view, the Bucks County Helath
Department issued orders to Gabriel Elias to correct 7 different storm
sewers in Warminster Heights. An improperly drained yard can cause pools
of water to collect, create an area conducive to mosquito breeding, and
in some circumstances allow water to enter the foundation of a dwelling;
subsequent freezing and erosion resulting therefrom can cause disintegration
of the foundation.
130. There were at least two manhole overflows in Warminster
Heights between January and April, 1972. The sewage fequently overflows
into the Warminster Heights stream, or is pumped into that stream by
workmen employed by management.
131. The manhole located about 30 or 40 feet east of the stream
had overflowed into the stream several times.
132. Other sewers, including one near 7 Ferry Street, have
overflowed into the stream.
133. The sewage overflows are caused by inadequate maintenance.
The management only inspects the sewage pipes about twice a year, and
then· only by opening "the manhole and checking to determine if. there is
accumulated debris which is of such nature that it should be removed.
134...... A survey of the interior and exterior of 40 randomly selected
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units in Warminster Heights, representative of the spectrum of conditions
and of the 4 types of buildings in the project, was conducted in November
and December of 1970 by a private consulting engineering firm.
135. The structural ability of the dwellings in Warminster Heights,
including the condition of the exterior and interior walls, foundations, roof,
roof sheeting and furnaces, interior floors, floor joist and general
construction, ranged from poor to good. The quality, or the structural
integrity, of each unit was related to the ability of its tenants to do their
own repair work and their ability to get management to do such work.
136. Most of the units surveyed had air infiltration in and around
window frames; many of the windows leaked. Moisture from exterior walls
had leaked into about 15 per cent of the dwellings. Approximately 20 per
cent of the roofs leaked. Twenty per cent of the houses surveyed had
broken .gypsum board with holes entirely through, covered only with tar
paper. Seventy-five per cent of the houses had cracked sheeting. Ten
per cent had damaged trusses, due to rotting. Five to ten per cent of
the 30 buildings whose attics were entered lacked a fire stoppage between
the individual units. Approximately 20 per cent of the buildings had
cracked or broken walls. Of these, some had moisutre penetration. There
was considerable leakage around the windows and doors of the frame
buildings. The outside steps ranged in condition from good to poor. In
some cases they were cracked, chipped or settled. Seventy-five to
80 per cent of the chimneys in the surveyed units needed repainting
(masonry mortar required replacement). Ten per cent of the chimneys
were cracked. Cinder block chimneys were in better condition than those
composed of brick masonry. Approximately 75 per cent of the dwellings
surveyed contained interior kitchen floors which were sagging and rotted
by present or previous plumbing leakage. The wood in those floors was
deteriorated. Rotted kitchen floors and floor joists in Warminster Heights
dwellings are usually caused by leaking plumbing fixtures which are not
repaired within a reasonable time. Approximately 20 per cent of the
dwellings surveyed had rotted joists and studding in the foundations. Some
of the dwellings surveyed had broken or cracked porch platforms and
missing foundations. Some roof and porch beam areas were rotted; some
posts and supporting posts in the coal bin areas were rotted. Many
su.pporting posts· were missing.
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137. A second survey of the interior and exterior of 10 frame
and masonry units and an exterior survey of SO per cent of the dwellings
in Warminster Heights was made in March and April of 1972 by the same
finn.
(a) Those dwellings which had originally been surveyed in
1970 were essentially in the same condition; while some may have been
repaired, others had deteriorated. The repair work which had been done
was minimal and was simply that required to keep the building in existence.
None of the re-surveyed dwellings had been rehabilitated.
(b) Although some of the tenants had been able to obtain
management assistance in repairing their units within a reasonable time after
they requested it, other tenants either did their own work or obtained
management assistance only after repeated requests. The work performed
by Warminster Heights management was either in progress or had not been
completed· satisfa~torily and in a workmanlike manner.
(c) In one building,. the management had removed the
.
ceiling wall sheeting and kitchen counters, repaired the flooring, and left
the building in half-completed condition. When observed during the second
survey, these conditions had existed for three weeks.
(d) There were some dwellings which were surveyed in 1970
which contained defects which had not been repaired as of the time of
the ten-unit survey in 1972.
(e) In one building observed during the survey, rotted
materials were left in place and new materials were attached to those which
were deteriorated.
138. There are broken and missing shingles and holes in the
exterior walls on numerous frame structures in Warminster Heights. The
masonry buildings have cracked exterior walls. There are deteriorated,
improperly repaired, defective and broken windows throughout Warminster
Heights. Some tenants must put sheets of plastic over the windows to
protect interiors of their dwellings from the elements.
139. There are defective porch steps, foundations, gutters and
fascia boards, downspouts and cracked chimenys. The most common
deficiencies in Warminster Heights are badly deteriorated porch foundations,
platforms, posts and ·roofs.
· 140...···Some· exterior steps in Warminster Heights are pitched and
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·not uniform or are in a state of excessive deterioration.
141. Few, if any, of the dwellings in Warminster Heights have
weather-tight windows.
142. The window weights or counter-balances necessary to keep
the windows open when raised are commonly missing.
Rotted and
deteriorated window frames are common; as a result, the glass will not
fit the frame properly and the windows will not properly close. Tenants
frequently nail the windows up to keep them in place, which creates a
serious safety hazard if the unit is threatened by fire.
143. Generally,· the porch posts and porch roof framing in
Warminster Heights are so inadequate that they could fall down if someone
was to lean heavily against them.
144. The joists observed in the Warminster Heights dwellings,
particularly those under the sinks, are deteriorated to the point of collapse.
145. All of the roofs in the Warminster Heights have leaked at
one time or another. Deteriorated sheeting, broken through and rotted
on the roofs is common~ a leak in a roof over a period of time deteriorates
and crumbles the gypsum board in the roof. The roofing of the dwellings
is generally deteriorated. The roofs in Warminster Heights are a composite
of rolled asphalt. The underlining is gypsum board. The majority of the
roofs are either sealed at the end of the building or to the inner part of
the building. Prior to 1957, the Federal Government installed the rolled
roofing with a hot application. The present roofing is a cold application,
nailed. The new insulation will not hold; after the roofing is a year old
it will break loose and blow off.
146. Some crawlspaces lack screening. They are, therefore, not
rodent-proof.
147. Chimneys are commonly cracked, broken or in need of
pointing from the roof level up. Such chimney defects create a safety
hazard. Because the roof sheeting is gypsum board, there is a possibility
that a cinder block will fall throught the roof ceiling if it does not catch
the ceiling joist. Such defects can also eventually create, and have created
in Warminster Heights, down pressure on the flue lines which pushes the
heating exhaust gasses back into the dwelling unit.
148. The foundations are generally in sound condition, although
there were cracks in the block work in many units, and the crawlspace
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and crawlspace doors were frequently missing. The dwellings are structurally
capable of being repaired and maintained to the minimum standards required
by the local building code. About half of the surveyed units are structurally
unsound according to recognized building and safety codes.
149. Painting the exterior of a structure is necessary to prevent
the development of holes and rotting. Unpainted wood on the exterior
of a dwelling, if left exposed to the elements, will eventually deteriorate
and affect the structural ability of a building.
150. If shingles are missing from exterior walls, the interior walls
could rot and eventually develop holes.
151. If water is not carried off by standard of proper guttering,
the water can infiltrate through the siding, especially where the siding is
missing, and warp the inside walls. Adequate and properly maintained
gutters and downspouts must be provided in order to prevent water from
the roof to enter the dwelling, either through the siding or fascia, causing
withering, eroding and structural damage.
The lack of gutters and
downspouts on some dwellings in Warminster Heights has caused
deterioration of the siding and of the sheeting behind the siding or wood
frame.
152. The management of Warminster Heights employs an
inadequate number of maintenance personnel, and pays low wages. The
workmen hired are, thus, inexperienced and incompetent. None are
qualified plumbers, electricians, carpenters or heat servicemen. Plumbing
work is not performed by or under the supervision of a registered master
plumber. Electrical wiring is installed without the permit authorization
required by the law.
153. The people currently employed as Warminster Heights
maintenance workers are doing sloppy and completely inadequate repair
work. Repair work is generally performed in such a manner as to effect
only temporary repairs.
(a) In good construction practice, rotted material must be
removed when new materials are installed in order to insure the building
is properly supported and will not be weakened by termites. This practice
has· generally not been adopted by Warminster Heights workmen~ Dwellings
gutted by fire are ·usually 11 rehabilitated 11 by management without first
removing all·· the charred members.
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(b) In at least one instance, management has replaced a
porch roof with insufficient two by four breaking underneath the plywood.
The management has replaced the roofing on porch roofs without sixty
to ninety weight granulated rolled roofing. Some slate felt material has
been used instead. Siding has been improperly installed by management
by placing joint-over-joint, rather than by taping over the joint. Shingles
have been installed over deteriorated and worn celotex or over holes in
they gypsum board. Such siding could easily break if a heavy object were
leaned against it, since it is not properly supported. Moreover, there is
extensive testimony on the record indicating that windows are installed by
management without proper caulking or glazing.
(c) Inadequate repair work performed by the management
is one of the primary reasons for the frequent heater breakdowns in
Warminster Heights.
154. There is no preventive maintenance program in Warminster
Heights. It is the policy of management to repair only those conditions
about which the tenants complain. About 99% of all repairs performed
by management are in response to tenant complaints.
(a) Management maintenance men are instructed to repair
only those items which were reported by the tenant to the management
office. They are not to repair conditions which they observe themselves
while at the units.
(b) There is no effective record-keeping mechanism which
insures that a condition will be corrected properly, if at all. In fact,
management frequently fails to respond at all to tenant complaints.
155. By Gabriel Elias' own admission, tenants are reluctant to
report defects of inability or unwillingness to pay the required repair
charges. There are charges, for example, for shingles, windows, etc. If
a Johnny stove water heater becomes defective and a tenant complains,
management replaces it with a gas tank and charges the tenant $10.00 plus
an additional $2/month in rent, indefinitely.
Because management repairs only those conditions for which
it received complaints, and because tenants are generally reluctant to
complain, there are· numerous outstanding defects in Warminster Heights
.which are never reported to management or to the local housing inspectors.
·This findil}g is clearly corroborated by the results of the Department of
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Environmental Resources, Department of Community Affairs, Middle
Atlantic Underwriters and other surveys described in the record and by
this Board's own observations and the testimony taken during the views.
156. Appellants admit that the work allegedly performed by
management to correct some of the serious defects cited by the Department
of Environmental Resources was performed only because its limited force
of workmen did not have to respond to any notices or orders of the
Warminster Township and Bucks County housing inspectors. During the
one-month period during which some of the serious defects were corrected,
local inspectors were expending little time responding to Warminster Heights
tenant complaints because they were involved in other business.
Appellants are unwilling to hire or contract for sufficient
personnel to correct the many serious defects and violations extant in
Warminster Heights.
157. It is the opinion of the management of Warminster Heights
that the remaining useful life of the Warminster Heights structures is 50-75
years or more. The dwellings in Warminster Heights are structurally capable
of being brought into c:ompliance with the minimum recommended
standards of the APHA-PHS code.
15 8. It is reasonable to require landlords to repair their properties
in accordance with nationally accepted building, electric and plumbing codes
in order to insure that the repairs are performed in a workmanlike fashion,
are of lasting duration and are not just temporary and inadequate repairs.
Such a requirement is particularly justified by Appellants' continued,
criminal, unwillingness and inability to perform adequate repair work on
the units in Warminster Heights.
159. The dwellings in Warminster Heights are not adequately
sealed by the management when they become vacant.
160. Vandalism in Warminster Heights is no greater than in the
rest of Warminster. A vacant house anywhere in Warminster Township
will be completely stripped after five days or so.
161. The person who used to complain frequently to the Bucks
County Health Depa!tment about the condition of the housing in
Warminster Heights is now a security person employed by Gabriel Elias
who drives around · Warminster Heights to protect the property from
v~ndalism. Pte no longer complains to the Bucks County Health Department

218.

Gabriel Elias

about the condition of the housing. There is substantial doubt about the
qualifications of this individual for security work.
162. Appellants failed to prove that tenants in Warminster Heights
or the alleged "vandalism" of other persons, have prevented them from
maintaining their properly in substantial compliance with applicable housing
maintenance standards. We find that the testimony proferred by Appellants
on this issue is irrelevant and contradicted by the substantial weight of
the evidence.
Gabriel Elias' testimony that 40% of his tenants are
"undesirables" as tenants; but that a good percentage of those are
"reclaimable and usable" as tenants; exemplifies the patronizing and
contemptuous attitude toward his tenants that he exhibited during the
hearings and this Board's view and in his management practices. In fact,
good tenants in his examination are those who will make improvements
to "their" homes from which they may be evicted on thirty days notice.
In any event, we find that tenants who live in substandard housing, where
the owner does not maintain his property properly and does not deliver
leased premises in reasonable or habitable condition, will generally not
demonstrate a willingness to maintain a clean and habitable environment.
Furthermore, the belief by tenants generally that the judicial and
enforcement systems have been too lenient on landlords contributes to this
attitude.
163. Although Appellants own the streets of Wam1inster Heights,
they have never provided street lights anywhere in the area. (View) We
find that any vandalism in the area is increased by Appellants' failure to
properly monitor the area and to provide even minimal lighting of the streets
during the night.
164. Tenants are forced to pay various fines to management upon
an arbitrary determination by Gabriel Elias as to his or her responsibility
for certain behaviour or conditions. Late fees for rental payment are
imposed at different times during the month and assessed at increasingly
earlier dates in the month for each additional month in arrears.
165. Payments made by tenants to management are first applied
to fines and charg~s, then to electrical service charges and finally to the
. base rent. This policy, however, varies slightly, depending upon the date
o~ assess~ent of the fines or charges.
166. It is management policy to raise the rent of those tenants
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who are in arrears prior to raising the rent of its other tenants.
167. Approximately 300 families were, in early 1972, in arrears
in rent, according to management's calculations. The management started
eviction proceedings against between 100 and 300 households in 1971. Only
family was evicted by the management through legal action in 1970.
Approximately two or three were evicted in 1971. Tenants are generally
evicted by managment for nonpayment of rent. A few tenants have, over
the years, been evicted because they allegedly damaged their own or other
property in Warminster Heights.
168. Warminster Heights contains some of the worst, if not the
worst, deteriorated, but occupied, housing in the Commonwealth. It is
clearly the largest substandard housing project in the Commonwealth.
169. Warminster Heights is one of the largest existing complexes
of substandard housing due to inadequate maintenance. If the dwellings
in Warminster Heights were brought into complete compliance with
APHA-PHS housing code standards as set forth in the Department of
Environmental Resources, Bucks County Health Department and Warminster
Township housing codes, there would be an improvement in the physical
health of the occupants. There would be less infectious disease and an
improvement in the tenant's mental health and general outlook on life.
An individual living in Warminster Heights is more likely to contract
communicable or infectious diseases than one who lives in standard housing;
he or she is more subject to accidents resulting in injury. Children in
Warminster Heights are more likely to become infected with common
communicable diseases than children living outside of Warminster Heights.
There is a higher probability that newer residents would be more susceptible
to infection than older tenants.
170. Substandard housing conditions such as those existing in
Warminster Heights stimulate anti-social behavior both within a family and
against others in the neighborhood.
171. The substandard housing conditions such as those existing
in Warminster Heights create an increase in infant mortality.
172. Persons _in the mid-forties and over have a greater likelilwod
of contracting disabling and chronic illnesses. The health of an individual
living
Heights, even if his dwelling complies with the housing
.
.in Warminster
.··
code and is completeiy standard, is of a lower level than that of an individual
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living in a neighborhood which is surrounded by standard dwellings.
173. The conditions in Warminster Heights constitute a hazard
to the health and safety of the residents of Warminster Heights and to
the surrounding community. The moderate as well as the major defects
cited by the Department of Environmental Resources present an immediate
and serious threat to public health and safety. The hazards cannot be
eliminated unless the dwellings are brought into compliance with APHA-PHS
housing standards. The 1971 American Public Health Association-Public
Health Service standards represent the basic guidelines for housing
recommended by leading experts in the field.
174. Environmental hazards such as those existing in Warminster
Heights can affect the health conditions of individuals within approximately
half a mile of the area.
175. The conditions in Warminster Heights present a substantial
health hazard to individuals living within 1,000 feet of Warminster Heights.
176. Because the dwelling units in· Warminster Heights abut one
another, fire can easily spread from one dwelling to another, and rodents
can easily travel from one home to another.
177. The probability of rodents existing in an area of Warminster
Heights is substantially greater than in respect to housing in general.
178. The probability of fire spreading and rodents moving among
the units is substantially greater in Warminster Heights than it is in respect
to housing in general.
179. The conditions in Warminster Heights present a substantially
greater danger of fire than would normally be present if the housing were
standard.
180. Although fires in Warminster Heights would not constitute
a substantial menace to the masonry .houses adjacent to Warminster Heights
near Osage and Dean Streets, whey would constitute a hazard to those
properties adjacent to Warminster Heights near 81 Jamison Street.
181. Residents of Warminster Heights dwellings with excessive
leakage, whether from defective plumbing, the lack of adequate eaves,
gutters and downspouts, or defective windows, walls, doors or roofs are
more likely than others to develop respiratory· diseases.
182. Enteric disease can be caused by the failure of individuals
to wash their hands after going to the bathroom. The incidence of that

.
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idsease is not decreased unless hot, as well as cold, running water is made
available to the individual in the immediate vicinity of the toilet.
183. Human wastes contain enteric pathogens which can be
transmitted to others through the medium of food·, water or contact. Any
human waste material can be considered potentially pathogenic material.
If any waste materials come into the general environment, they can be
transmitted to food or the surfaces upon which food is prepared.
184. Waste water from a sink, although not as hazardous as
leakage of waste water from a toilet bowl, contains some pathogenic
micro-organisms.
185. In Warminster Heights the exhaust flue system from the
heating and hot water units is connected to the chimney chamber. If the
chimney is cracked and broken, its ability to eliminate poisonous gases
(including. carbon monoxide adn dioxide) is reduced; the chimney will not
drain properly. The release of carbon monoxide into a house can cause
death to its occupa,n ts.
186. The missing, defective or improperly sealed or deteriorated
vents existing in Warminster Heights subject the occupants of the dwelling
to carbon monoxide poisoning. A bad draft will force flue gases from
a coal burner with a defected damper valve back into the interior of the
dwelling.
187. While there is no evidence on the record of an explosion
having occurred in Warminster Heights as a result of an inoperable or
defective temperature relief valve on a gas hot water heater, it is clear that
such a mechanism is necessary to prevent the building up of the high
pressure and high temperature which can cause an explosion.
188. The temperature relief valves on coal operated bucket-a-day
units in Warminster Heights are installed on the exterior of the dwellings,
and therefore provide no safeguard against temperature and pressure
build-up during freezing weather conditions.
189. The hazards created by defects in the window frames and
sills in Warminster Heights include the safety hazard associated with the
sash and windows fa~ling aut as well as the health hazard created by the
of wind and . water.
entry
.
190. A substantial likelihood exists that the chimneys in
Warininster··H.eights which are perceptibly cracked or in need of repainting
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will eventually entirely or partially blow over and fall through the roof;
there is also a substantial probability that bricks in chimneys which need
repainting will fall or eventually deteriorate entirely.
191. A porch in disrepair can collapse and cause serious injury
to .children and adults. Furthermore, if the porch pulls away from the
structure, it may damage the main structure and expose the interior of
the frame, causing additional defects to the interior walls.
192. The defective steps in Warminster Heights contribute to the
likelihood of accidental injury by falls.
193. The vacant dwellings in Warminster Heights are a potential
health and safety hazard; children may enter and be harmed by falling
ceilings, deteriorated floors, rodents and structural deterioration. Moreover,
when there are holes between a vacant and occupied unit, any rodents
harboring in the vacant unit can easily travel to the occupied area.
194. Moderate or major holes in a foundation create a structural
weakness; . a foundation which contains such holes is likely to collapse,
causing structural damage and creating safety hazards in the dwelling.
195. Broken windows and defective doors may decrease an
individual's privacy. A lack of privacy can cause hosti1ity. irritation and
frustration. Irritation and frustrations are a contributing aspect of mental
illness.
196. Twenty-eight units in Warminster Heights were visited by the
Environmental Hearing Board during the views of April 8. 2:1 and 2:8, 1972.
Twenty-one of the units were randomly selected. The interior and exterior
of six units and the exterior of one unit were visited at the request of
Appellants. Except where otherwise indicated, the units were chosen
completely at random; there was no attempt to choose dwellings that were
in unusually defective or unusually attractive condition.
197. The following is a summary of defects noted iin the randomly
visited units:
(a) Sixteen of the twenty-one units had one or more
defective windows; in a majority of those units the defects were substantial
and extensive.
(b) Seven of the twenty-one units had defediwe ceilings;
many kitchen ceilings were deteriorated or contained boles u a result of
extensive \~aste water leakage from the second floor bathroom.
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Four of the twenty-one units had one or more defective

doors.
(d) Fourteen of the twenty-one units had a defective
electrical system; in some units the defects were major.
(e) Eight of the twenty-one units had defective· flooring;
some of those were major.
(f) Eleven of the twenty-one units had, at one time, a
serious plumbing deficiency which was not corrected within a reasonable
time or, at the time of the view, had one or more plumbing deficiencies.
Many of the deficiencies were major.
(g) One of the twenty-one units had a chimney defect.
(h) Eight of the twenty-one units had defective heating
units.
(i) Two units had evidence of rat activity; two had vermin.
(j) Seven of the twenty-one units were originally provided
defective or inoperable ovens by the management.
(k) Seven of the twenty-one units had defective interior
walls.
(1) Ten of the twenty-one units had one or more defective
vent systems.
(m) Seven of the twenty-one units had defective porches;
two had defective steps; two had leaking roofs; two had seriously defective
exterior walls; two had seriously defective foundations.
(n) One of the twenty-one units did not contain any
perceptible defects. That unit was occupied by a Warminster Heights
maintenance man, employed by the Appellants.
198. The following eight randomly selected dwelling units were
visited by this Board on April 8, 1972:
The unit occupied by Mr. and Mrs. Kildeny and their
children for ten years. The tenants pay about $67 /month in rent. Fuel
and electricity is purchased from the management at about $15/month.
A leaking pipe and defective light switch were fixed by the
management a coupl~ of days after the tenants notified management of
the condition. The roof leaked, but had been fixed by the management.
The porch roof was fixed last summer. The management has responded
t~ the tenail.t's request to repair plumbing.
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The kitchen floor haa rotted. Despite the tenant's requests
to management to repair the floor, it fmally had to be repaired by the
tenants- themselves. The kitchen stove provided by management did not
always operate; the tenants purchased their own new range. Every few
months the toilet operates improperly and causes a bubbling sound in the
sink.
The management supplied paint to the tenants; the tenants
painted the interior of their dwelling unit.
The tenants have no difficulty keeping the place sufficiently
warm. The storm windows on the house had been installed before the
tenants moved in.
199. A unit occupied by Ms. Jan Edis and her 3 children. The
tenants have lived in Warminster Heights for eight or nine years. They
pay $67 /.month for rent for the two bedroom unit; electricity is $15/month
and she purchases about a ton of coal a month during the winter.
The roof in her dwelling had been leaking. Although the
tenant notified the management about the condition, she received no
assistance whatsoever from the management for several months. The roof
was not repaired until after she reported the condition to the Warminster·
Township Housing Inspector.
When the roof was fixed, the ceiling was not fixed. During
the heavy rains, Ms. Edis was afraid that the ceiling was going to cave
in. After the first serious rainstorms following the repair, the roof began
leaking again. Water was collected in a bucket during the last heavy
rainstorm.
The condition was again reported to the management on
March 21, 1972. The roof had not, as of the date of the View, been
repaired by the management.
The putty on the windows of the unit falls off when the
windows are washed. One window is broken and inoperable.
The tenant purchased a new stove because the stove supplied
by the management was defective and inoperable. The pipe into the flue
in the furnace room is not properly sealed; the smokepipe is running
downhill rather than uphill. The condition does not adequately protect
against the escape of carbon monoxide.
There is improper burning in the hot water heater. There
are toaches ··"in the· unit; the tenant hires her own exterminator and paid
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$28/month for the first service and then paid $8/month.
200. A unit occupied by William Bertgield, Linda. Shafer and 6
children. The te·nants pay the management $118/month, $87 of which
is their rent payment. In addition, they pay $54/month to heat the house
in winter.
At one time during the tenancy, waste water overflowed
from the second floor toilet, ran down into the kitchen. Although the
tenants reported the condition to the management, no maintenance man
even appeared at the unit until the service had first been requested at least
a month after. The kitchen ceiling cracked from the overflow.
The heat ducts in the dwelling have cracked and separated.
After the management fixed them, they cracked again. Drain pipes leaking
underneath the sink were not repaired by the management until over a
month after the tenants complained. The management said. that it would
only patch, but not repair, the damaged, rotted kitchen floor resulting from
the condition. In attempting to correct the condition, the management
put wood right over the rotted wood; it did not cut out the rotted area.
The management was notified about a year ago that the
.commode had separated from the floor and was loose. The management
notified the tenant that someone would be out to fix the toilet, but no
one ever came. The resulting leakage has rotted and deteriorated the floor
near the commode to such an extent that the tenants cannot fasten the
commode to the floor themselves. The dampness on the toilet and
bathroom floor apparently attracted roaches which the tenants had to
exterminate themselves.
There is a hole in the bathroom wall about three inches in
diameter which was in existence when the present tenant moved in.
The first floor has dropped and the ceiling has separated
from the wall.
The tenant has made a number of repairs herself.
201. II Ferry Street occupied by Dixie Duke, her husband and
6 children. They pay $87 in rent plus the electric bill and the heating
bill. In addition, the tenants pay over $54/month to heat the dwelling
during the winter (over two tons of coal a month at $27 a ton). The
tenants have lived in the house since July, 1971.
. .-· The furnace door broke off one of its hinges. The tenants
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complained about the condition to the management several months ago.
However, the repair has not been made because the management did not
have the required parts.
The entire comer of the floor is deteriorated and there is
a hole in it.
A substantial number of shingles had been off the structure
since before the tenants moved in.
A number of the windows in the house have blown off; the
management repairmen did not putty the windows when they installed the
glass. The tenants were charged $3 a window. The windows are not
operable; they are nailed shut and covered with paper and other material.
The windows were loose, without putty when the tenants first moved in;
the windows were the wrong size. There were large cracks around the
windows, allowing a lot of cold air to enter.
There are some shorts in the electrical wiring of the unit.
The hot water heater caught on fire about three or four weeks before the
View. The condition was not repaired until two days after the management
was notified as the heater repairman was not working the day the complaint
was made. There are roaches in the house. The hot water he a tcr is
improperly vented. The flue is running downhill.
All of the upstairs windows are inoperable.
There was a leak in the bathroon when the tenants first moved
in; the leakage rotted the ceiling and created holes _in the ceiling. The
management repairmen fixed the bathroom leak, but told the tenants that
there was nothing that could be done to fix the condition of the ceiling.
202. A unit which has been occupied by Edwood Dal11ing and
his wife for a year. The tenants have lived in Warminster Heights 18 to
19 years. They pay $82/month, plus an electric bill of between $19 and
$20; they heat the house with coal, using about 1 1/2 tons per month.
Air infiltrates through the windows of the dwelling; the
tenants put plastic around some of the warped windows to protect the
interior from the wind. The tenants have unsuccessfully asked the
management for storm windows and storm doors. The plastic placed around
the windows bulges; the area between the plastic and window is cold and
· windy. Two of the three bathroom windows are enclosed in plastic: there
is· a balloon effect on one and no perceptible balloon effect in the other.
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When the tenants moved in, they puttied and nailed all the windows. One
window is completely inoperable. stripping was placed on the floor by
the tenant as a means of insulation.
There is a separation between the ceiling and wall and floor
in the front bedroom. The condition indicated that the lower floor may be settling.
The toilet is not properly attached to the floor; there is
evidence of leakage.
203. 53 Jamison occupied by two adults and 13 children. The
tenants pay $95 plus fuel costs including bottled gas and coal.
A number of the windows do not remain open when lifted.
The glass in the windows recently installed by management is not properly
glazed. After management fixed the window in the upstairs bedroom, the
glass was knocked out by the wind. A window had been broken since
before the tenants moved in; the tenants repaired it with contact paper.
The downstairs of the home is somewhat chilly. One light fixtme
. is inoperable. When the ten.ants shower in the upstairs bathroom, water
· leaks downstairs. There are roaches in the house; the tenants pay for an
exterminator.
204. A one bedroom unit occupied since December 10, 1971. by
two adults.
The oil burner did not operate at all for two days; the tenants
had to live elsewhere during that period. The tenants complained about
the defective condition of the oil burner at least once a week since moving
in. Although management said they woul~ repair it, in fact no maintenance
man has even attempted to service the oil burner. When the tenants moved
in, the ceiling was seriously deteriorated. They covered the ceiling with
aluminum foil to keep the unit warmer. They did not ask the management
to fix it because they did not believe that management would respond.
The tenants were without an oven for the first month and
a half of their tenancy.
The water backs up from the bathtub into the sink at times,
and the sink water has backed up into the tub. Most of the windows
were nailed or plastered shut when the tenants moved in.
The tenants painted the interior of the dwelling.
. . . The ·condition of the exposed ceiling in the kitchen indicates
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that there was at one time a severe roof leak; the double layer of gypsum
board is deteriorated and dropped down, with one layer missing completely.
Neither the oil furnace flue nor hot water heater flue is sealed
to the chimney stack.
205. 5 Luther Street, occupied by two adults and a b~by. The
tenants pay $77/month for the two-bedroom unit, plus an additional
$40/month for the cost of oil, gas and electricity.
The back window was out since before the tenants assumed
possession. They tacked plastic up around the window. Some or all of
the windows were caulked shut before the tenants moved in.
The heating system has been blowing fuses for the two weeks
prior to the View.
The toilet is continually leaking; the management's repairmen
did not properly fix it. The tenant keeps a bucket under the leak on
the floor below.
In two instances wires were tap~d together and not joined
to a junction box: The closet light is inoperable.
The stove is inoperable; it was not properly repaired by the
management.
The drain trap under the kitchen sink was taped with black
electrical tape by the management in an effort to correct a leak. The
repair was not performed in compliance with the Warminster Township
Plumbing Code.
The following 11 dwelling units in Warminster Heights were visited by this
Board during the View held on April 21, 1972:
206. A unit on Adams Street occupied by three adults and three
children. Betty Owene has occupied the house about 2 1/2 years and has
lived off and on in Warminster Heights for about nin~ years. The tenants
pay $95/month plus utilities of about $20/month during the winter.
The upstairs window flew out a few months ago during a
heavy wind.
There is a hole in the ceiling surrounding a light fixture;
the
wires in the light
fixture are taped and hanging. The condition creates
.
.
a fire hazard to the second floor joists. A management maintenance man
came to the house to fix it, but never repaired the condition .
..···
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A panel in the rear door is very loose. A piece of material
had been inserted to control the draft entering through the door.
There are exposed, hazardous wires in the furnace room.
The deteriorated flooring in the kitchen was not properly
repaired; plywood was attached to the original wood.
There is a leak in the toilet; the base is not secured to the
floor.
The chimney is deteriorated; there are cracks in the mortar
and joints.
207. 67 Fenton Street occupied by Joann Peeples, another adult
and 5 children. The tenants pay $62/month and $16-25/month for utilities
and about $40/month for coal.
The doors are not weathertight; the dwelling is drafty. The
back door is inoperable (cannot be opened).
The fan belt on the heater has fallen off a few times. The
motor is broken at the present time; the condition was reported to the
management yesterday.
Sometimes tlte electricity becomes inoperable. Once the
tenant plugged in a clock and blew the fuses. About a year ago, the tenant
reported the condition of the electrical system to the management. No
one was available at the time who could fix the system and no one has
ever come to the house since that time to fix it.
It has been the experience of the tenant that generally the
management must be asked repeatedly to correct a condition before it will
take any action toward doing so.
The tenant has had vennin in the house and hired an
exterminator to correct the condition.
Some of the electrical fixtures are inoperable. The oven
has been repaired at least four or five times by the management, but it
is still inoperable.
The kitchen windows which were installed by management
fell out once when the front door slammed. The tenant has not reported
the broken windows because she will have to pay for them.
There is· a large circular hole about eight inches in diameter
in "the kitchen ceiling, as pictured in C-X-4', evidencing leakage from the
upstairs bathroom. ·The hole extends through to the second floor.

230.

Gabriel Elias

208. 77 Fenton Street occupied by Linda Yuzersky and her child.
Ms. Yuzersky paid $158 to management and arranged to move in at the
end of March, 1972.
On the date she had planned to move in, there were holes
in all the walls in the house, missing and broken light face plates and dirt
on the floors.
When she firr.~ moved in, the tub lacked spigots, there was
a hole in the sink and the oven was inoperable. There were roaches.
Management maintenance men who came to examine the condition of the
sink said that they would try to get her a new. sink and left.
The dwelling unit is drafty. The electric light fixture on
the porch is loose and dangling.
The tenant has been repairing the damaged walls herself.
209. 32 Ferry Street occupied by Mr. and Mrs. Speece. Tenants
have been living in dwelling for 16 years. They pay $53/month plus $11
monthly for electricity. Mr. Speece works full-time as a maintenance man
for the management of Warminster Heights.
The tenants have had no problems with their house; repairs
are made satisfactorily and promptly. The roof leaked once or twice during
the 16 years, but has been fixed.
The tenants have the storm doors which were originally on
the dwellings when they first moved in. The tenants had roaches at one
time, but exterminated them with the help of a friend.
210. A vacant unit on 5 Ross Street.
The tenants at 5 Ross Street had been served with a notice
of eviction, as pictured in C-X-2', and had vacated the unit.
Th~ gas hot water vent pipe is not tightly sealed to the
chimney stack; the kitchen window was nailed shut; there is substantial
air leakage in the two back windows, which were also nailed shut and a
noticeable balloon effect on the plastic polyethylene covering the windows.
The upstairs windows are also covered with polyethylene. Gabriel Elias
indicated that it is management policy to nail shut first floor windows in
a vacant house. However, because of the fact that there is a plastic covering
over the windows on the inside, and evidence that the second floor
bathroom window was nailed shut at one time, the Board discounts this
testimony·:
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There is a wide space on the upper part of the bathroom
window, about one inch wide, through to the outside. There is a hole
in the bedroom wall near an electrical fixture, covered by paper, as pictured
in C-X-3'.
There is evidence of leakage from the upstairs bathroom,.
through the kitchen ceiling.
There is cardboard covering taped on the hallway ceiling to
cover the attic crawlway entrance.
The front porch floor and steps are seriously deteriorated,
creating a safety hazard.
The electrical meter is pulling away slightly from the wall
as shown in C-X-14'.
It is the opinion of the Department of Environmental
Resources . that the home is habitable and is one of the better units in
Warminster Heights.
211. 11 Ferry Street occupied by Charles and Elizabeth Mannon
and their 4 children. They have lived in Warminster Heights for 6 years,
at the present address about 2 years.
The tenants pay $67 for the two-bedroom unit,
$20-22/month for electricity and at least $54/month for coal.
About five months ago, waste water continually backed up
from the neighbor's plum bing waste line in to the sink at II Ferry.
There are roaches in the unit; there is evidence of rats. The
tenants put tape over a hole in the wall which was gnawed through, as
depicted in C-X-1 '.
The oven on the stove had broken and at one time was not
repaired for five to six months. The tenants have purchased their own
refrigerator.
The tenants have placed tape around the windows to protect
the unit from air infiltration. There is a minor cracked window in the
front second floor bedroom.
The heater was defective during the past winter, but could
not be repaired without turning off the fire for a period of time. The
heater was, therefore," not fixed during the entire winter.
There· is missing siding on the front of the house; four or
five shingles····ar-e broken, exposing celotex. Other shingles on the house
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are not nailed down.
The tenants cannot easily find housing outside of Warminster
Heights because they cannot find another place which will accept a family
with 4 children.
The Board did not view the second floor of the dwelling
unit.
212. 16 Mercer, occupied by two adults and 6 children for four
years. The rent is $92 plus $15 in the summer and $23 in winter for
utilities. The oil heat is $40/month during the winter.
The valves on the water heater continually blow off; unless
the heater is turned down and kept down, water floods the heater room.
The tenants notified the management about the condition in 1971, and
it has never been fixed.
The tenant bought her own stove because the oven on the
stove supplied by the management did not operate.
When the· tenant's husband was sick, the management turned
off the water and electricity.
The front porch steps are seriously deteriorated and
completely rotted and hollowed out, as pictured in C-X-1 0. The kitchen
ceiling, directly under the second floor toilet, is seriously rotted as pictured
in C-X-11. There is a small hole apparently punched to allow water from
the .bathroom to drain out over the kitchen sink. C-X-12 depicts the
condition of the floor under the kitchen sink.
The hot water heater vent is not sealed to the chimney.
There is a hole in the ceiling above the hot water heater.
The oil burner assembly is not secured to the floor.
The rear door is not weathertight.
The back porch roof is supported by only one upright
support, as pictured in C-X-13.
The window frame in the front bedroom is so deteriorated
that if left uncorrected will allow the glass to become loose and fall out.
The inoperable electrical fixtures in the house were fixed
by the tenants.
213. 20 Fenton Street. Because of nauseating odors which were
not attributable to the management, this Board remained only long enough
furnace room of the dwelling. The floor in the furnace room
to ·view
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is dropping, causing the bottom section of the heater to drop away from
the bottom, allowing heat to escape. The hot water heater was improperly
vented. The light receptacle in the room is suspended only by its wires.
One Of the downspouts on the exterior of the dwelling is
totally rotted, allowing water to run down onto the heater.
The stove was inoperable. It was fixed by managemet, but
stopped working again three days later.
214. 22 Fenton Street, occupied by Mr. and Mrs. William Recor.
The tenants were moving into the dwelling the day of the View. They
pay $74 for rent and do not at this time know the cost of utilities and
heat.
The oil drum serving the dwelling was installed by the
previous occupants; the container is improper and presents a safety hazard.
It is pictured in C-X-6.
The partition and wallboard and part of the heating duct
on the first floor were removed as depicted in C-X-7. The second floor
is not properly supported and will begin to drop.
The vent pipe was not sealed to the chimney stack,
·presenting the possibility of gas from the water heater backing up into
the unit. Rags were stuffed into the vent pipe as a seal.
The fuse box was over-fused.
The windows in the living room and bathroom were covered
with polyethylene and tape; one window was broken. All the living room
windows were taped shut.
The back door was not weathertight; there was a space all
around the door. The door was taped up.
The boards on the back porch were deteriorating and part
of the porch roof was missing.
The electrical wires depicted in C-X-9 sparked and flashed
during the view.
The two upper back bedroom windows were not properly
sealed to the masonry; there were holes in and around the frames. The
upper window was not glazed. The wood was partially charred by fire.
The ·windows are pictured in C-X-8. One of the windows in the other
bedroom is taped shut. ·
· 215. ·····Homer and Cloay Williams have occupied a one bedroom
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unit on Jamison Street with their 5 children for one week. They have
lived in Warminster Heights before.
Two of the three windows do not open; one is painted shut,
the other nailed shut. There was plastic over the windows when the present
tenants moved in they removed the plastic. At least 4 windows in the
dwelling are broken.
The flue pipe in the furnace room is not sealed to the
chimney stack; the junction box with the furnace switch is uncovered; the
wall light receptacle is broken; an additional junction box is uncovered;
a wire is wrapped around that junction box and is not joined within the
box.
The above-described conditions in the furnace room existed
when the present tenants moved in.
Throughout the kit~hen, living room and bathroom there are
exposed, uncovered light switches.
The foundation blocks supporting the front porch are
completely deteriorated; the front porch platform has split and dropped
four to five inches. The porch foundation, because of deterioration, has
crumbled and lifted away from the platform. The platform itself has begun
to deteriorate on the edges, and is completely missing in the middle; the
hole in the platform and foundation is covered only by a piece of plywood.
There is a rodent harborage underneath the step in the
deteriorated, hollowed out area. The rodent harborage is presently active.
216. A unit occupied by Jose Green, his wife and 6 children.
The tenants pay $109 for rent, including electricity. They have lived in
the house for 10 months. They have lived in Warminster Heights for four
years. They have moved out of the other two houses in Warminster Heights
because there were too many insects. The tenants pay $25/month for coal
to heat the unit.
There are cockroaches in the unit, but no rats.
There are storm windows in at least one living room window,
but most of the windows in the dwelling are puttied shut and inoperable.
Ther~ is a hole through the wall. The banister leading to
the second floor is very loose.
· The kitchen floor has been covered with linoleum by the
tei1ants, h~tt is w·avy and uneven. There are some holes in the floor under
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the linoleum.
There is a hole above the bathtub and a hole near the
stairway.
The entranceway to the attic is not completely closed; one
could gain entry from the attic to the unit.
The rear porch is rotted and sagging.
217. The following two randomly chosen dwelling units were
visited by this Board during the View of April 28, 1972.
a.
18 Osage - Five children and two adults have lived in
this unit for almost twelve years. They pay $82 rent and $18/month for
electricity.
The dwelling unit is drafty; the tenants use two tons
of coal a month to heat it in the winter.
The tenants recently painted,_ paneled and installed new
molding themselves.
The toilet and kitchen sink frequently back up; repairs
·were made by management about three weeks ago, but the malfunction
'has since reoccurred. The toilet still does not operate properly.
The management installed a new pipe in the kitchen
under the sink, but the pipe leaks and there is water under the sink at
all times.
The unit has a mouse population; the tenant has an
exterminator come once a month.
Although a new roof was installed to correct a roof
leak, the roof has begun to leak again. The tenant has difficulty obtaining
service from the management. When she reported the back-up in the toilet,
no one came. When they finally did come, they said they would return;
in fact, they did not.
The tenant contacted management about a leaking pipe;
the pipe was repaired, but continued to leak. The pipes froze and burst
in the kitchen wall. Management repaired the broken pipe promptly upon
notification.
There are holes in .the upstairs rooms of the unit; there
is a broken light fixture in the bathroom; the exterior of the foundation
is rotted; there are rotted gutters on the main roof; there are exposed outlet
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receptacles; there is a large hole in the wall near the furnace and vent pipe;
and the hot water vent pipe is not sealed at the entrance to the chimney
stack.
b.
11 Prince Street - The tenants have lived in the unit
three weeks. The toilet in the unit was defective when the tenants moved
in. The management did not come to repair it until after the tenants
complained several times.
The tenants also complained to management several
times in order to obtain trash removal service. The trash has still not been
picked up.
There is extensive broken and missing siding on the back
and front of the unit; the celotex, or exterior wall board, is deteriorated;
the porch roof is leaking and the interior of the roof patched with
rubberized, rather than cement, base; the vent pipes on the heating system
are rusted, badly deteriorated and actually broken apart in one place,
allowing the escape of carbon monox~de; the ljght fixture in the furnace
room is suspended from the wall; there is a hole in the floor, 2 "x4 "x 18 ",
through the floor to the crawlspace below. The hole is covered by a piece
of wood.
The tenants cemented the walls; one part of the wall
was loosening.
The persons who work at the management office are
not responsive to tenant complaints.
There is no overflow pipe in the toilet, allowing the
flow of sewage back into the fresh water.
218. There were few serious defects observed in the six units
inspected at the request of Appellants. Some of those units had been
completely and successfully rehabilitated by the tenants. In three of the
units, the tenants made all, or substantially all, repairs themselves; in two
others the tenants had made some repairs themselves.
The following seven randomly chosen dwelling units were
visited by the Board on April 28, 1972, at the request of Appellants:
219. 13-15 Jamison is occupied by two adults and five children.
The tenants have lived in the same units for fourteen years; they pay $112,
plus $18/month for electricity .
.··
One of the tenants makes most repairs. The tenants have
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requested management assistance in obtaining repairs for a few items and
are assisted in obtaining repairs for a few items within four to five days
of any complaint. .
There are roaches in the unit; a dead roach and a capsule
which is the container for the adult female deposits were discovered in
the bathroom during the View. The capsule was empty, which means that
the roaches have matured and left the capsule and are now in the unit.
The light fixture on the front porch is not secured; the
present conditon creates a shock hazard.
One cover plate on the wall receptacle is not properly
installed, leaving a space where fingers can enter the junction space.
The 1ohnny stove has a broken bottom draft door. The
vent line is not properly secured to the unit.
The shingles and roof are seriously deteriorated.
220. 14 Jamison Street - The tenants have lived in Warminster
Heights approximately twenty-four years, and at their present dwelling
approximately eight years. The tenant pays $55/month for a one bedroom
apartment and $12/month for gas in the winter and $7 /month in the
summer. About a ton and a half of coal is used in the winter. The dwelling
is warm in the winter because the unit has storm windows.
The tenants have received prompt service from management
when they requested it. The tenants installed linoleum on the floors
throughout the unit, installed an additional outlet and made repairs and
improvements around the house.
221. 9 Jamison Street -The tenant, Norman King, has lived in
Warminster Heights over 9 years. He pays about $48/month rent.
The house is drafty even when the stom1 windows are
installed; the windows are puttied shut; the tenant places mgs and cloth
at the base of the exterior doors to keep the house warmer; the front
door has been warped for four or five years and, although the tenant has
complained to the management, it has not been repaired. The tenant
believes that the door has not been repaired because the people in the
office to whom he has complained have not informed Gabriel Elias of the
condition of the door.
The· tenant has painted and papered the interior of the unit
himself at". . his own expense.
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222. II Jamison Street - One of the tenants in the one-bedroom
unit has lived in Warminster Heights for 25 years. She has been at the
present unit six years. The tenant pays $57/month and about $15-18/month
for electricity, and uses about one and one half tons of coal a month during
the winter.
The tenants have storm windows, but also have placed paper
over the windows because of the cold weather. The top of the windows
are nailed shut; the bottoms are operable.
The roof leaks occasionally. The tenants have had shingles
installed at their own expense.
The tenants have received fairly "reasonably speedy"
response from the management to their requests.
There is a faulty temperature pressure valve on the gas hot
water heater.
The metal part of the light fixture in the living room is
dropping, and the wires are not insulated.
223. 25 Adams Street - This unit has been occupied by the same
three adults for I9 years. The tenants pay $90/month and electricity. They
bum a ton of coat a month. The unit has storm windows.
All, or almost all, repairs to the unit are made by the tenants.
They paneled the unit, installed kitchen cabinets, wall-to-wall carpeting--at
their own expense, with their own materials.
When the roof leaked, it was fixed promptly soon thereafter.
The only defect obsetved in the unit during the View was
the condition of the flue pipe which was not sealed at the entry to the
chimney stack.
224. 2 Potter Street - Before inspecting the dwelling, the Board
noted the existence of extensive solid waste in the lot in Wanninster Heights
adjacent to 2 Potter Street, including trash debris and plastic bags used
to store garbage, and large bulk items. The materials were heaped up and
created an extensive rodent harborage.
The Board was unable to gain entry· to 2 Potter Street;
however, there were missing and broken shingles on the structure, seriously
deteriorated siding ~md seriously deteriorated steps and porch.
225. The median annual household income in Warminster Heights
is $5,052. ·····The average income is $5,520. Two percent of the population
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of Warminster Heights have monthly per capita incomes of less than $49.
35.2 percent have monthly per capita incomes of $5Q-99. Eighty to ninety
percent of the families in Warminster Heights earn less than $5,400 a year.
Seventeen percent of male-headed families in Wanninster Heights fall below
the poverty threshold level of $4,000 per year. Fifty-five percent of
female-headed families fall below that level.
226. In June of 1971, Ms. Irene Johnson entered into a lease
with the management of Wanninster Heights for the premises known as
19 Allen Street. At that time the management of Warminster Heights asked
her to provide it with the specific date she planned to move in. She said
June 27, 1971. Management told her that the house would be ready at
the time designated. When she arrived on June 27, prepared to move in,
there was no stove in the house, nor a kitchen sink, nor a refrigerator,
nor any. electrical fixtures in the hallway, small bedroom or living room.
There were holes throughout the house in every room, and no banister
on the back porch or on the stairway between the first and second floors.
The porch was cracked. The front roof was completely decayed. There
were only_ two beams supporting the back porch roof. There was no sink
in the bathroom.
Ms. Johnson, her husband and their four children, aged 10,
7, 6 and 1 years, began occupying the dwelling unit on July 14, 1971.
None of the conditions existing on June 27, 1971, had been corrected by
the management, except that a sink had been provided for the bathroom
and a stove and refrigerator were in the middle of the kitchen floor.
When the Johnson family moved in there was no water
supplied to the house.
Ms. Johnson reported the condition to the
management every day. It was finally turned on 5 days later. The toilet
on the second floor leaked, allowing water to drip into the kitchen below,
near the kitchen sink, for at least three weeks during the summer that
the Johnsons occupied the unit. (C-X-45) Be.tween June 27, 1971 and
December 1971, because of the defective hot water heater, the family was
supplied with hot water for only 32 hours. (C-X-45)
When the Johnsons moved in, there were holes in the back
door of such a size 'that one could stand on the back porch and see into
the living room. The Johnsons kept the holes stuffed with rags and other
·items. These holes were never fixed. Holes and cracks in the walls were
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never properly or adequately repaired. Large holes were left in the walls,
and the cracks were never cemented. (C-X-45) No banister was ever
provided for the stairway leading to the second floor. The stove supplied
by the management worked only intermittently. (C-X-45) Loose wires
hanging from the light fixture in the hall were not repaired until a month
after the condition was reported and then only after the tenant had notified .
Joe Knox, the Warminster Township Housing Inspector.
As of September 1971, there were uncovered electrical
fixtures in the unit; an inoperable. oven and burners; numerous broken
windows; a back door which was incapable of closing; a long gap between
the door and door frame; numerous holes in the walls; a leaking bathroom
water supply tank; missing grates in the furnace; a flue pipe which was
not tightly secured to the chimney stack; an inoperable gas water heater
and no hot water. The porch roof had a hole. The electric light on the
porch was loose and dangling. Windows in the bath and living rooms were
inoperable; none of the unit's windows were weathertight. The high-voltage
cable serving tl1e unit, and the bedroom and kitchen wiring, were all
seriously defective. (C-X-45)
Although the Bucks County Housing
Department notified the management to correct the violations, they were
never corrected. The unit was destroyed by a fire, electrical in origin,
in early December, 1971. C-X-61 is a photograph of 19 Allen Street and
adjacent occupied dwellings, taken on March 21, 1972.
In December 1971, after the fire, the Johnsons moved to
10 Shields Street, Warminster Heights. When Ms. Johnson, concerned
about the improper functioning oCthe electric motor in the furnace room
at 10 Shields Street, asked the management to check the electrical wiring,
the management repairman told her that they did not check electrical wiring
and did not make any attempt to examine it.
The roof leaks in the Shield's Street house. Ms. Johnson,
however, did not report the roof leakage to management because she
believed that the management's response would be typical of the inaction
she had previously experienced.
227. 19 Elmwood Street is a one- or two-room dwelling unit
( 1-story frame building) consisting of a living-sleeping room, kitchen and
·bath. The dwelling is occupied by an elderly woman. On or before
·April 30, .··1972, the electric stove in the kitchen was not operable. For
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a substantial period of time the tenant cooked in the furnace with the
use of a shovel and skillet.
There was an unsealed kitchen faucet in the unit; when the
main water supply valve is turned on, the water shoots out of the hot
water faucet straight up to the ceiling, flooding the kitchen. Because of
this condition, which had existed since prior to 1966, the tenant shut off
the main water supply valve. Consequently, for more than 5 years, she
had been without a water supply. She drank water which leaked from
the dripping faucet under the sink into a pail. She had notified the
management of the condition on numerous occasions, but no one had come
to her home.
As a result of the water supply condition, the wall and
wooden sink around the faucet fixture had seriously deteriorated, as seen
in C-X-39. The floor below the sink had deteriorated to such an extent
that one could see through the floor to the ground below the dwelling.
There was no toilet seat on her toilet. There were holes in her windows.
The bathroom floor was deteriorated. There was no face plate on the
furnace thermostat, and the electrical wires were exposed.
An inspection of the dwelling unit after the testimony of
the conditions existing in that unit was presented in this hearing, revealed
that a new sink was installed at the dwelling. However, the burners and
oven were still not working and the sink drain line was leaking, clogged
and ineffective.
In addition to the repeated complaints of the tenant about
the plumbing conditions of her home, the Department of Environmental
Resources notified Gabriel Elias of those conditions on December 7, 1971.
At that time, it submitted to Gabriel Elias, in addition to an inspection
sheet which described the conditions, a list of dwellings containing serious
defects. 19 Elmwood appeared several times on those lists. (C-X-12)
Appellant Gabriel Elias attempted to prove that the tenant
at 19 Elmwood had not notified management of the conditions. He
testified, under oath, that the tenant never complained about the conditions
in her
home and that. he had an affidavit from the tenant to corroborate
.
his testimony. When asked by the Commonwealth to produce the affidavit,
he proferred Exhibit C-X- which was subsequently introduced into evidence
by the Commonwealth. In fact, C-X- is not an affidavit, nor does it indicate
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that the tenant failed to report the above-described conditions to Warminster
Heights management, but only that she had not reported the condition
of her range. The contradiction in Gabriel Elias' testimony on this point
suggests that his testimony is unreliable, if not deliberately misleading.
228. Preston Luitweiller has been a resident at 30 Ferry Street
in Warminster Heights about 1 1/2 years. When Mr. Luitweiller first saw
30 Ferry Street on December I 0, 1970, all the windows were broken; there
was no stove; the water was turned off; the hot water heater was inoperative.
The management told him that conditions would be fixed. He then entered
into a lease on December 10, 1970, with the management of Warminster
Heights, possession to be assumed on December 18, 1970. On the day
that he was to move in, none of the above described conditions had been
fixed. Becuase of the condition of the unit, Mr. Luitweiller was unable
to move. in until the second week of January. At that time the hot water
heater had still not been repaired. All of the shingles on the outside of
the house were broken and the exterior celotex sheeting had holes in the
areas where the shingles were broken. Although Mr. Luitweiller notified
the landlord again prior to assuming occupancy in J amiary that the water
was still inoperative, the facility was not repaired until two months after
he moved in. Yet, from the effective date of the lease, he was paying
full rent.
Sometime after the water heater had been fixed by the
management, the blow-off valve came off and the escaping water flooded
the furnace room. The tenant contacted the management a number of
times. Five days after the first complaint had been made, the hot water
heater was again repaired. Because of the condition of the blow-off valve,
the supply of water to the unit had to be shut off during said five-day
period.
There is no fire wall in the attic between the Luitweiller
unit and other adjacent units. A number of months after Mr. Luitweiller
complained about this condition to the management, a cat and dog, on
separate occasions, fell from the .attic through the hole in the ceiling of
the. Luitweiller dwelling.
.
Once 1 when the furnace was not operating, a repairman sent
by the management in response to Mr. Luitweiller's request said that since
the· furnace,... would. work if the fuse box were hit, 11 that was the solution 11 ,
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and left. During the past winter (1971-1972) the Luitweiller dwelling unit
could not be heated above 50° Fahrenheit despite the fact that the tenant
purchased and used about 2 tons of coal a month ~t a total cost of $50
a month. Air came through the doors and windows all winter; the windows
were not properly glazed.
Repairs were finally made to Mr. Luitweiller's dwelling by
the management after he had complained to Joe Knox, Warminster
Township Housing Inspector.
During his residence in Warminster Heights, Mr. Luitweiller
visited 15 or more houses in a social or informal capacity. He observed
one or more of the followil)g conditions in about one-half of the homes:
an inoperative furnace; an inoperative oil burner; a leaking Johnny stove,
water heater causing a flood in the coal room; a person receiving a shock
from an electric stove; leaking kitchen faucets or plumbing. He also
observed rats in two of the houses.
229. Mary Jo Sptizer lived at 32 Jamison Street in Warn1inster
Heights beginning in the Spring of 1970. On Saturdays she maintained
a library and craft center for Warminster Heights children in her home.
~During most of the winter of 1970-1971, there was no operable furnace
in her house. On December 31, 1970, the house was completely unheated.
Water in the house froze, expanding a pipe, breaking a joint, and thereby
flooding the kitchen with water. In the late winter, early spring, and late
fall of 1971, the heater worked spasmodically and threw off soot which
damaged books and other articles in the house. The condition was
repeatedly reported to the management. Ms. Spitzer was forced to move
in with her friends and her family during the colder months of the year.
She continued, nevertheless, during that period, to pay rent to the landlord.
Even though the management had known of the condition of the heater
since December 1970, it was still not completely repaired as of
October 1971.
230. Louise Kershner has lived at Warminster Heights for 27 years;
for the past 8 years she has occupied 53 Fenton Street. In the summer
of I 965, and .a number of times thereafter, Ms. Kershner requested the
management to repair· her porch roof which was gradually rotting away
and falling down onto the porch. The porch roof was not repaired for
seven· years ,....and · then only after she had complained to Joe Knox,

· . .-
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Wanninster Township Housing Inspector.
Furthermore, a window in Ms. Kershner's house is not
watertight. Wind and water both flow into the house; the pane of glass
rattles when the wind blows. Ms. Kershner fears the window will fall out.
231. Anna Marie Long has lived at 44 Grier Street in Wanninster
Heights since October 1970, with her children aged 5, 7, 8, 9, and 11.
A child, born in May 1971, died in October.
When Ms. Long moved into the house the exterior door was
not in the doorway. That night, after she complained about the condition,
the doorway was boarded up with a piece of plywood. A couple of days
later, a door, removed from another house, was put in her open doorway
by the management. The management repainnan shaved the door down
in order to fit it to her house, but· made it too small for the doorway.
Thus, every time the wind blew, the door would open. She requested
the management to correct the condition and then, after she notified
·wanninster Township Housing Inspector, Joe Knox, the repainnan came
.
.
to fix it several times. Each time after it was fixed, a wind would blow
the door open. Once the management repainnen pulled it out so that
it could not be closed at all for 48 hours. Ms. Long remained awake all
day and all night long to insure that no one would come through the door
since it would not remain closed. She was charged by the management
for each of the "repairs" to the door during this period. The door still
does not close properly and is falling apart.
In January of 1971, Ms. Long noticed that her roof was
leaking. Water from the outside fell into her children's bedroom "in
buckets". The ceiling in her children's room fell as a result of the water
entering through the roof. At that time she notified the management of
both conditions. These conditions were not fixed until two weeks after
her baby died.
The hot water heater has been defective since she first moved
in. At the time of the hearing (March 27, 1972), the heater was in such
condition that gas escaped whenever it was in operation.
When Ms. Long first moved in, she reported to the
management that one window would not close. The condition has never
· been repaired.
When Ms. Long first moved in, there were no doors on the
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exterior of the coal bin, which was connected to the house. Thus, there
was an opening in the bin from the outside through to the inside. Wind
and snow came through the coal bin and into the house. Ice consequently
formed on the floor of the house; the house could not be kept warm.
The condition was not corrected, despite repeated notice to the
management, until after Ms. Long's baby died, that is, after October 1971.
232. As of March 1972, Margaret Lee had lived in Warminster
Heights about 13 years. Ms. Lee lived at 62 Van Home from March 1971,
until she had to evacuate because of a fire in her dwelling on November 26,
1971. She has moved to different units in Warminster Heights about 19
times; each time she pays a moving fee of between $30 and $35. She
was recently denied the right to move again. On November 29, 1971,
she rented a house on 62 Van Home Drive. She did not move into the
house until December 22, 1971, because several repairs to the dwelling had
not been made, including replacement of windows and correction of an
inoperable heater. Some of the management workmen who responded to
her recent complaints about her oil burner said that they did not find
anything wrong with it.
The cracked toilet bowl at 62 Van Home, which was broken
by one of the management repairmen, allows water to emerge and
continuously leak. Although the condition was reported to the management
at the end of January 1972, as of April, 1972, the bowl had not been
replaced.
When it rains, water enters Ms. Lee's unit through the living
room window and soaks the ·floor.
The condition was reported
approximately three weeks before the date of the hearing and has still not
been corrected.
There are several holes in the wall of the furnace room,
through which one can see outside. The condition was reported to the
management in December 1971, and has still not been corrected.
233. Mildred Hunt has lived at 1 Neil Street in Warminster Heights
for approximately 7 years with her husband and 4 children, aged 5 to
18 years.
Approxiinately 6 1/2 years ago, the downspout at 1 Neil
Street became defective. About the time that Ms. Hunt discovered the
..···
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defective downspout, she notified the office of the condition in an attempt
to have it corrected. For approximately six years after she made the first
complaint to the office regarding the defective downspout, she continued
to complain to the office at least once a month. Six years after Ms. Hunt
first complained about the defective downspout, she notified Joe Knox,
the Warminster Towship Housing Inspector, of the condition. About 6
months ago, after Mr. Knox was contacted about the condition, the
downspout was fixed by the management.
Approximately 2 or more years ago, the wood on the porch
roof at 1 Neil became rotten. Ms. Hunt reported the condition to the
management. The management of Warminster Heights did not respond to
the complaint until 1 1/2 years later. At that time the management placed
a piece of plywood over the roof.
Beginning approximately 6 years ago and continuing to the
time of the hearings in this matter, during inclement weather, water has
entered the residence at 1 Neil through the exterior door, causing the door
to periodically swell to such an extent that the residents were forced to
use a hammer and chisel to open the door.
About 4 years ago the fuse box at 1 Neil became dislodged.
Whenever the door was shut the box would fall off the wall. At that
time the Hunts notified the management of the condition of the fuse box.
The fuse box was not secured to the wall until two years later.
About three weeks prior to the March 27, 1972, hearing,
Ms. Hunt notified the management about the defective condition of the
hot water heater. At that time, the heater shot flames out and across
the floor, requiring the tenant to tum off the heat source entirely. The
heater was not repaired for over three weeks.
The ceiling in the fuel room adjacent to the kitchen has
been falling down for over a year. The management was notified of the
condition approximately a year ago. The ceiling has never been repaired.
About two years ago the Hunts paid the management $41
to paint the exterior of their house. The paint job was never fully
completed.
Ms.· Hunt reported to the management the fact that the
electrical wire servicing the kitchen light had been burned.
The
management, by its workmen, informed her that the wiring was sound.
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In September 1971, the unit's front porch was structurally weak and sagging.
There was a large hole in the kitchen covered with a piece of plywood.
The kitchen light shorted, smoked and sparked. The toilet tank parts were
deteriorated and had to be replaced. There were holes and deterioration
in some of the walls and ceilings of the unit, and there were perceptible
cracks in the chimney. At that time Ms. Hunt reported the conditions
to the local housing inpsection agency. (C-X-42) The conditions were
not corrected until January 18, 1972, and only after several notices had
been issued by the Bucks County Health Department. (C-X-42)
234. Frances Alfeche has lived at 22 Knight Street in Warminster
Heights for about 5 years with her children, aged 14, 16 and 27.
The toilet in her house periodically overflows. The overflow
runs down to the kitchen cabinet located on the floor below. She has
to disinfect all the dishes in the cabinet each time this occurs. Ms. Alfeche
reported the condition to the management several times. The repairmen
refused to fix it and would not install a new toilet. After reporting it
continually to the management.for over a year, she contacted the Township
and County housing inspectors. Sometime thereafter, following several
notices issued by the Bucks County Health Department to Gabriel Elias
over a three-month period, a new toilet was installed by the management.
The broken door on Ms. Alfeche 's heater was fixed by the
management only after she reported the condition to Mr. Knox, a
Warminster Township Housing Inspector.
From the inception of
Ms. Alfeche's occupancy, the floor surrounding her kitchen sink was not
level and the wood has been rotted. Because the management did not
fix it, the tenants repaired it themselves.
In September 1971, the hot water exhaust flue at 22 Knight
Street was not sealed at the entrance to the chimney chamber. The toilet
was backing up.· The oven was not working. Some of the electric light
switches and receptacles shorted and sparked. Windows in the living room
leaked, and the living room ceiling was buckling. (C-X-41) In September,
Ms. Alfeche reported these conditions to the Warminster Township Housing
Inspectors. (C-X-41) The conditions were not finally corrected until
December 1971 , or January 1972, after several notices had been issued
to Gabriel Elias by the Bucks County Health Department.
· 235. ..·-83 Ferry Street is occupied by two adults and their children.
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During the middle of March 1972, the house became actively infested with
Norwegian rats. On or about March 17, 1972, the Bucks County Health
Department observed a dead rat in the unit. At least one rat had b~en
killed by the tenants.
The rats had gnawed through a wall of the dwelling from
an adjacent unoccupied unit, and continued to use the hole as an
entranceway to the inhabited unit. The unoccupied unit was open and
accessible and contained extensive organic material on the floor, which
served as food sources· for the rode~ts. One child occupying 83 Ferry
was between 2 and 4 years of age.
236. On and before September 2, 1971, the hot water tank at
16 Dean Street, an occupied unit, was leaking constantly and profusely
and had flooded the kitchen. The turn-off valve for the unit was inoperable;
no hot water was available in the unit. The main control in the heater
room was rusted and rotted out. September 2, the management was
notified of the condition by the Bucks County Health Department and
ordered to repair the valves immediately and to check the heaters by
September 3.
When the Bucks County Health Department inspector
returned sometime after September 3, 1971, the condition remained. The
management of Warminster Heights had taken no remedial action. The
Bucks County Health Department inspector called the management office
to inquire why the condition had not been corrected. He was told that
the management was very busy and that he would have to wait until a
workman was available; the office then hung up abruptly. The condition
was not corrected until approximately September 7, 1971.
237. On and before September 1971, the hot water tank at 8 Neil
Street, an occupied unit, was leaking. When th.e pilot light was lit, a flame
of about 3 to 4 inches shot out from the bottom of the tank. The tenant
in the house burned off the hair on the bottom of his arm when he tried
to light it. In September 1971, there was no hot water in the house.
The gas line had to be turned off to prevent the leakage of liquid petroleum
gas into the unit and to adjacent units- liquid petroleum gas being
extremely explosive. There was a water leak from the exterior into the
bedroom which, in turn, leaked into the downstairs dining room. The seal·
in the vent pipe from the hot water heater and the vent pipe itself was
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not properly secured and sealed at the entrance to the chimney stack. A
leak in the drain line from the bathtub allowed waste water to leak into
the kitchen below.
The Bucks County Health Department notified the
management of Warminster Heights to correct the above conditions on or
before September 20, 1971, The hot water tank, the leak in the bedroom
through the ceiling into the living room, and the leak in the gas tank outside
had been fixed on or before September 20, 1971. The pilot light had
not been fixed; nor had the leak in the bathtub drain line been fixed;
nor had the vent been sealed at the entry to the chimney stack. On
October 6, the Bucks County Health Department notified the management
a second time as to the remaining defects, extending the September 20
compliance date to October 18. On October 18, 1971, the Bucks County
Health Department issued a third notice to the management extending the
compliance date to Novemb.er 29. On December 6, 1971, the leaking
bathtub line, which leaked into the kitchen below, and the unsealed gas
heater vent remained.
As of January 18, 1972, the two conditions
continued.
A summary complaint was filed by the Bucks County Health
Department against Gabriel Elias and a hearing held in January 1972.
Gabriel Elias was found guilty. The conditions were not entirely corrected
until Febmary 3, 1972.
238. On or before September 21, 1971, the roof at
27 Evans Street, an occupied unit, was leaking into all the upstairs
bathrooms. The porch roof was leaking. There was deterioration and a
hole in the kitchen floor. The gutters had collapsed or fallen off. There
On
were exposed light switches, baseboard receptacles and outlets.
September 21, 1971, the Bucks County Health Department notified the
management of Warminster Heights of said conditions, ordering it to correct
the conditions on or before October 8, 1971.
The holes in the floor and the leaking porch roof had not
been corrected as of October 8, 1971, although the other conditions had
been .repaired by that time. On October 20, a second notice was issued
to . the management . ordering corrections to be made on or before
October 23. These conditions were not entirely repaired until October 29,
1971. . On ~d before November 1, 1971, the kitchen drain line in
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27 Evans Street was leaking, contributing to the deterioration of the
kitchen floor. Despite numerous notices served upon the management of
Warminster Heights by the County Health Department, the condition was
not corrected. on January 18, 1972.
239. On and before November 26, 1971, at 15 Finley Terrace,
an occupied dwelling unit, the hot water heater vent pipe was not sealed
or secured at the en trance to the chimney. The flue line on the furnace
was full of holes and inserviceable. There was no damper valve in the_
flue line. The management was notified to correct these conditions on
or before December I, 1972. As of February 28, 19.72, the conditions
had not been completely corrected. The Bucks County Health Department
filed a summary offense complaint against Gabriel Elias for said violations.
On and before October 22, 1971, there were insufficient hot
water facilities. There was no hot water. The hot water heater selector
was frozen and inoperable. The furnace flue line was not sealed at the
entrance of- the chimney stack. The plumbing connected to the tank was
leaking.
The management was notified to correct these conditions
on or before October 25, 1971. The management did not repair the tank.
A Warminster Heights resident then installed a coal operated bucket-a-day
unit. Gas was leaking into the house, and the hot water heater would
not remain lit.
On December 6, 1971, the Bucks County Health
Department filed a summary offense complaint against Gabriel Elias for
failing to repair the hot water tank. Gabriel Elias was held guilty; a $10
fine and $11 costs were assessed. January 24, 1972, four days after the
hearing, the hot water heater was still inoperable and still in violation.
On and before January 27, 1972, the back bedroom light
receptacle in 15 Finley Terrace was inoperable. The bathroom sink was
cracked, contained a hole and was leaking. The sink line drain was corroded
and leaking profusely. There was no damper valve on the coal furnace
flue line. The management was ordered to correct the conditions on or
before February 11, 1972. The conditions were not corrected until
February 28, 1972~
240. On. and before November 22, 1971, the hot water at 10
. Potter Str~et, an occupied unit, was inoperable. The management was
ordered to··· correct the condition on or before November 24, 1971. The
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condition was not corrected until after a summary offense complaint for
that violation was flied against Gabriel Elias on December 6, 1971.
241. On and before March 29, 1972, the following conditions
were observed at 69 Fenton Street: · The hot water heater flue line was
not sealed at the entrance to the chimney stack; the bathroom sink and
tub would not drain properly; the drain and trap to the bathroom sink
were leaking; the wall and floor behind the sink were deteriorated; there
was no cover on the entrance to the attic; there was an exposed wall switch
in the living room; there was an open junction box with two wires
protruding. On that date the Bucks County Health Department inspector
touched one of two exposed wires to pull it away from the other, in order
to protect the occupants from the fire which would result if the wires
made contact. When he touched the wire, _there was a large puff of white
smoke and red sparks, and the inspector was knocked against the pan try
wall.
242. 2 and 4 Osage Street is an occupied, two-story, frame
structure, A woman and six children reside in 2 Osage. In March 1972,
there was a fire in the dwelling units located at 2 and 4 Osage Street.
The rear wall and door of 2 Osage was practically burned out by the fire.
There was extensive fire damage, missing shingles and a large opening
through to the interior of the unit.
Warminster Heights management repaired the fire damage in
2 Osage by putting a sheet of plywood over the door. The tenant put
masking tape around the door to keep out the cold. Light from the outside
could be seen through the tape, indicating about a 1/4 inch gap between
the plywood and the door.
The tenant has complained to the management about the
condition, but there has been no response. The condition is illustrated
in C-X:-32, depicting the rear of 2 and 4 Osage Street.
At the end of March 1972, the vent pipe on the hot water
tank in the 2 Osage unit was not properly sealed to the chimney. The
furnace limit switch was uncovered. A section of the side wall, about 4' x 14"
was. missing. There ~as a small hole in the rear wall of the rear bedroom
near the floor. There was an inoperable electric light receptacle, and a
loose receptacle without a pull chain in the rear bedroom. The auxiliary
o~tlet in the.· rear bedroom was uncovered. There was a broken coverplate
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on the auxiliary outlet of the living room as well as a broken windowpane
in the living room. The front porch roof boards were warped and separated.
The gutter was disintegrated. The porch support was missing. A section
of the front roof downspqut was missing. There were holes in the front
porch foundation and holes and broken shingles on the side exterior wall.
There was a four-foot section of roofing paper which was not lapped at
the chimney on the side roof. There was deteriorated fascia board on
the side roof, no downspout on the rear roof, and a large section of missing
shingles and holes through to the interior on the rear wall.
The following conditions existed at the end of March in the
4 Osage Street unit.
The rear door window lacked a mutton (glass
support). The door lacked a doorknob. The limit switch on the fumace
control was uncovered. There was no insulation on the lower half of the
hot water tank. The wall had- pulled away from the baseboard of the
kitchen wall. The switch of the fumace room door was uncovered. There
was a charred hole through the upper corner of the living room wall,
apparently caused by fire. There was a 2 11 gap· at the bottom of the back
door. The back door was nailed shut and lacked a door knob. There
was a 111 separation between the ceiling and wall in the bathroom, opening
through to the attic. A 4 ft. section of ceiling in the rear bedroom had
broken loose at the partition and was sagging approximately 4 inches. There
was a large hole in the rear bedroom wall approximately 1'x8 11 in size.
Bare, uninsulated wires were exposed in the uncovered light receptacle in
the front bedroom. There was a large hole, about 2'x8" in size, in the
front bedroom. The ceiling in the front bedroom was broken at the
partition and a section about 3 'x3" was sagging approximately 1 inch. The
coal bin hatchway lacked a board about 2" wide. There was a hole in
the exterior storage room wall. The fascia of the storage room, on the
front wall, was deteriorated. The front porch lacked a gutter. There was
a hole through the top riser of the front steps. Shingles were missing and
there was a hole through to the interior rear wall. There were broken
shingles at the bottom of the exterior rear living room wall. There was
no rear porch roo~, and there was extensive fire damage above. the back
door about 4 1/2 'x 1' with an opening through the wall between the ceiling
joints to the interior. Photo C-X-32 depicts the condition of the rear wall.
·
243. 31 Dean Street, an occupied frame, two-story, five-room
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structure, was inspected by the Department of Environmental Resources
in September 1971. Gabriel Elias was given notice of the conditions
existing in the unit in December of 1971. The following conditions were
noted originally and remained as of March 1972: The dwelling had missing
and broken shingles on the exterior walls, front, rear and side. The side
porch pillars were separated from the roof and foundation. There was
a hole in the side wall foundation and a hole through the rear wall in
the living room and side bedroom. No gutter or downspout was on the
front porch. roof. Flooring in the bathroom and the kitchen around the
sinks and commode was badly deteriorated. The windows were not properly
glazed. There was a loose electric light receptacle hanging from the wall.
There was a broken drainpipe in the bathroom and evidence that waste
water from the second floor toilet had been leaking through the ceiling
above the. refrigerator. In addition to the aforementioned conditions, the
· unit also contained a vent pipe which was not sealed to the chimney. The
·pipe has since been sealed to the chimney .
. 244. 47 Walk, an occupied frame one-story, 3-room stucture, was
.: first inspected in September 1971. The Department of Environmental
Resources notified Gabriel Elias in December 1971, of the conditions
existing in that unit. The Department randomly reinspected the unit in
April of 1972. The following conditions remained: The dwelling unit
had broken and loose shingles on the front and rear exterior walls. The
back porch roof was torn down. The gutter was missing. The fascia was
torn down and a few shingles placed over the opening, as indicated in
photograph C-X-31 of the rear wall above the window. There was evidence
that water had leaked through the walls into the living room and bedroom.
The floor was seriously buckled in the rear bedroom. A hole in the exterior
wall was designated serious, extending entirely through the wall to the
interior of the unit. TI1e window frames and sills in the bedroom were
deteriorated. The back door lacked a door knob, was not weathertight
and had been sealed with tape which rendered it virtually useless as a means
of egress in an emergency. 11te chimney was cracked. The vent and
chimney breeching was not sealed. The living room and kitchen light
switches and the auxiliary kitchen and living room outlets lacked coverplates.
245. The following conditions existed at 34 Neil Street, an
occupied unii, in April of 1972: There was loose fascia in the rear of
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the dwelling, creating a gap between the fascia and shingles. There were
broken shingles in the back, side and front of the dwelling and missing
shingles on the side of the house at the roof line. A section of frame
was missing on the exterior window sills of the rear window in the living
room. There was no downspout at the rear or on the roof porch. An
opening to the attic from the dwelling lacked a door. The front bedroom
ceiling evidenced leakage. There was a hole in the kitchen wall. The
windows were not weathertight or watertight (rated minor by the
Department of Environmental Resources). The vent pipe of the hot water
tank was not sealed at the entry to the chimney. The light in the front
bedroom was inoperable. The furnace chamber control and limit switches
were uncovered. There were exposed wires and face plates in the kitchen,
furnace room and upstairs hall.
246. The following conditions existed in 18 and 20 Dean Street,
two units occupied by one family, in March of 1972: There was broken
fascia and no gutter on the front porch. The wall was not adequately
reinforced. There was rotted fascia on the side roof of No. 18. There
was deteriorated foundation on the sideporch of No. 18. There was no
gutter on the rear roof. There was charred fascia on the right side of
the rear porch of No. 18. There was debris in the rear yard on No. 20,
which was there when the tenants moved in. There were holes through
the rear porch foundation. No. IS's roof was charred. There was a large
hole in the furnace room walls. The hot water tank was inoperable. There
was a leaking sink drain in No. 18. There was a hole in the bathroom
wall around the tub faucets in No. 18. There was a loose electrical light
fixture in the bedroom of No. 18. The door at the rear of the living
room of No. 20 was not weathertight, as there was 1/4 inch gap all around
the door. The limit switch on the furnace was uncovered in No. 20. There
was a hole in the door in No. 20. l11ere were holes in the wall of the
bathroom in No. 20, and the front porch roof in No. 18 was deteriorated.
247. 27 Evans Street is a two-story masonry building, occupied
by 2 adults and 9 children. There are .3 bedrooms and a bathroom on
the second floor an~ a living room, kitchen and furnace room on the first
floor. A brief inspection of the exterior and part of the interior of
27 Evans Street in April 1972, revealed the following defects: The floors
in "the sec.~nd tioor bathroom, particularly around the toilet, were
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waterlogged and in a condition of disrepair, indicating that they had been
subject to a great deal of water or waste water leakage. Water from the
toilet had leaked from the second floor to the sink area in the kitchen
below. The defective toilet creating that condition had been replaced. A
piece of plastic was attached to the ceiling in one of the children's bedrooms
to protect him from the roof leak. The fasica board on the exterior of
the house corresponding to children's bedroom area was defective. There
was a hole in the vent pipe which extended from the furnace to the chimney.
The pipe was loose. Although it had been sealed to the chimney chamber,
the pipe had pulled away several inches. The gutter was defective and
missing in one area.
The above· enumerated defects do not represent all observable
defects in the unit.
248. 86 Jamison Street is a 2-story, frame house, occupied by
an adult and 4 children.
·A brief inspection of part of the interior and exterior of
86 Jamison Street in April 1972, revealed the following defects: There
.. was exposed wiring in the furnace room. The electrical light in the ceiling
flickered constantly. The tenant had put a sheet of plastic on the inside
of the exterior wall in order to prevent the entrance of air during the winter;
such air would otherwise have ordinarily infiltrated around the windows
and through the side of the house. There were defective gutters and steps,
a broken window and a large amount of trash in the yard.
The foregoing enumerated defects do not represent all
possible defects in 86 Jamison Street at that time.
249. An adjacent unit, 84 Jamison, in April 1972, had a broken
window which was repaired by nailing something onto the window frame.
Glass paneling which was missing in the door had been replaced with a
piece of board. The unit's siding, steps, doors, eaves and downspouts were
defective. The unit was not entered and, thus, no interior defects were
cited.
There are active rat runs near the 82, 84, 86 Jamison Street
structure.
250. Lawrence Geier, a witness called by Appellant, is a tenant
. wh.o has l_!yed at_ 24 Ross Avenue in Warminster Heights for 4 years.
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Although the tenant has had some problems with the
facilities in his home, the management. had repaired the condition promptly
after he reported it. About 3 days after Mr. Geier reported a deteriorated
and leaking pipe, management repaired the condition. The leakage, however,
had made a hole through the floor. Mr. Geier has paneled the interior
wall of the dwelling, patched some holes in the roof and repaired his
crumbling steps. Materials, except for the paneling, were supplied by
management. He has recently installed a storm door on his house, repaired
his front door and made other such repairs since September 1971. He
does almost all required maintenance work on the unit himself. He even
sealed the gas exhaust venting system in his furnace room. Mr. Geier found
some storm windows in a trash pile in Warminster Heights and installed
them on his house. Until he had installed the storm windows, cold air
infiltrated into his dwelling.
251. The tenant who lives at 58 Van Home Drive, a witness
called by Appellants, had lived at that location 12 out of the 13 years
he was a resident in Warminster Heights. The tenant presently lives with
his wife and 4 children at that location. He is occasionally employed by
Gabriel Elias. Said tenant has had no substantial problems with his dwelling
and received prompt repair service from the management when he
complains.
252. The tenant who lives at 45 Fenton Street, a witness called
by Appellant, has lived in Warminster Heights for 15 years and has received
prompt repair services from management.
253. Margaret Smith, a witness called by Appellant, is a tenant
at 49 Jamison Street and has lived in Warminster Heights 18 years at six
addresses. Ms. Smith has never had any problems obtaining repairs from
the management.
254. Some tenants would prefer to live in Warminster Heights than
elsewhere. Some people in Warminster Heights who moved from houses
in Miami which were full of roaches and rats, are happier living in
Warminster Heights than elsewhere. Some Spanish-speaking people residing
in Philadelphia live in serious substandard housing. Two such persons have
recently moved to Warminster Heights and like it better.
255. The ·tenant who lives at II Potter Street, a witness called
by Appellant, has lived in Warminster Heights 17 years and at the present
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address 12 years. He has occasionally had to have repairs made to his
unit. The repairs made by management are always made to his satisfaction.
Most repairs, however, are made by the tenant himself. The tenant has
made the house weathertight, installed paneling and a false ceiling and
bought his own stove and refrigerator. One of the upstairs windows does
not remain open when lifted; it is being repaired by the tenant. Until
a year ago when the oil heater was installed, the tenant had great difficulty
heating the house. The new heater was installed by a friend of the tenant;
it was not installed by the management.
There is a hole in the plaster board in the bedroom ceiling
made by the occupants to alleviate the buildup of pressure from leakage;
there are water stains on the ceiling.
256. The tenant who lives at 13 Green, a witness called by
Appellant, has lived in Warminster Heights for 18 years. She has never
had to wait for longer than 3 days to have repairs made. "There are no
significant defects in her house of which she is aware. Her windows are
weathertight when she installs her storm windows. Her back porch roof
is defective.
257. To the best of the knowledge and belief of the tenant who
has lived at 23 Baird for 8 years, the tenant who has lived at 27 Baird
for 4 years and the tenant who has lived at 64 Jamison for 6 years, all
witnesses called by Appellant, there are no significant defects in their homes.
258. a.
A survey of the interior and exterior of 40 randomly
selected units in Warminster Heights, representative of the spectrum of
conditions and of the 4 types of buildings in the project, was conducted
in November and December of 1970 by a private consulting engineering
firm.
b. The stmctural ability of the dwellings in Wanninster
Heights, including the condition of the exterior and interior walls,
foundations, roof, roof sheeting and furnaces, interior floors. floor joist
and general construction, ranged from poor to good. The quality, or the
structural integrity, of each unit was related to the ability of its tenants
to do their own repair work and their ability to get management to do
such work.
c. . Most of the units surveyed had air infiltration in and
·around wipdow frames; many of the windows leaked. Moisture from
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exterior walls had leaked into about 15 per cent of the dwellings.
Approximately 20 per cent of the roofs leaked. Twenty per cent of the
houses surveyed had broken gypsum board with holes entirely through,
covered only with tar paper. Seventy-five per cent of the houses had
cracked sheeting. Ten per cent had damaged trusses, due to rotting. Five
to I 0 per cent of the 30 buildings whose attics were entered lacked a fire
stoppage between the individual units. Approximately 20 per cent of the
buildings had cracked or broken walls. Of these, some had moisture
penetration. There was considerable leakage around the windows and doors
of the frame buildings. The outside steps ranged in condition from good
to poor. In some cases they were cracked, chipped or settled. Seventy-five
to 80 per cent of the chimneys in the surveyed units needed repoin ting
(the masonry mortar required replacement). Ten per cent of the chimneys
were cracked. Cinder block chimneys were in better condition than those
composed of brick masonry. Approximately 75 per. cent of the dwellings
surveyed contained interior kitchen floors which were sagging and rotted
by present or previous plumbing leakage. The wood in those floors was
deteriorated. Rotted kitchen floors and floor joists in Warminster Heights
dwellings are usually caused by leaking plumbing fixtures which are not
repaired within a reasonable time. Approximately 20 per cent of the
dwellings surveyed had rotted joists and studding in the foundations. Some
of the dwellings surveyed had broken or cracked porch platfom1s and
missing foundations. Some roof and porch beam areas were rotted; some
posts and supporting posts in the coal bin areas were rotted. Many
supporting posts were missing.
259. A second survey of the interior and exterior of 10 frame
and masonry units, and an exterior survey of 50 per cent of the dwellings
in Warminster Heights was made in March and April of 1972 by the same
firm.
a.
Those dwellings which had originally been surveyed in
1970 were essentially in the same condition. While some may have been
repaired others had deteriorated. The repair work which had been done
was minimal and was simply that required to keep the building in existence.
None of the resurveyed dwellings had been rehabilitated.
b. · Although some of the tenants had been able to obtain
management assistance in repairing their units within a reasonable time after
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they requested it, other tenants either did their own work, or obtained
management assistance only after repeated requests. The work performed
by Warminster Heights management was either in progress or had not been
completed satisfactorily and in a workmanlike manner.
c.
In one building, the management had removed the
ceiling wall sheeting and kitchen counters, repaired flooring and left the
building in half-completed condition. When observed during the survey,
these conditions had existed for three weeks.
d. There were some dwellings which were surveyed in 1970
which contained defects which had not been repaired as of the time of
the 10-unit survey in 1972.
e.
In one building observed during the survey rotted
materials were left in place and new materials were attached to those which
were deteriorated.
260. There are broken and missing shingles and holes in the
exterior walls on numerous frame structures in Warminster Heights. The
masonry buildings have cracked exterior walls. There are deteriorated,
improperly repaired defective and broken windows throughout Warminster
Heights. Some tenants must put sheets of plastic over the windows to
protect interiors of their dwelling from the elements.
261. There are defective porch steps, foundations, gutters, and
fascia boards, downspouts, and cracked chimneys. The most common
deficiencies in Warminster Heights are badly deteriorated porch
foundations, platforms, posts, and roofs.
262. Some exterior steps in Warminster Heights are pitched and
not unifonn, or are in a state of excessive deterioration.
263. Few if any, of the dwellings in Warminster Heights have
weathertight windows.
264. The window weights or counter balances necessary to keep
the windows open when raised are commonly missing. Rotted and
deteriorated window frames are common; as a result, the glass will not
fit the frame properly and the windows will not properly close. Tenants
frequently nail the windows up to keep them in place, which creates a
serious safety hazard· if the unit is !threatened by fire.
265. Generally, the porch posts and porch roof framing in
Warminster .Heights are so inadequate that they could fall down if someone
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were to lean heavily against them.
266. The joists observed in the Warminster Heights dwellings and
particularly those under the sinks, are deteriorated to the point of collapse.
267. All of the roofs in the Warminster Heights units have leaked
at one time or another. Deteriorated sheeting, broken through and rotted
on the roofs is common; a leak in a roof over a period of time deteriorates
and crumbles the gypsum board in the roof. The roofing of the dwellings
is generally deteriorated. The roofs in Warminster Heights are a composite
of rolled asphalt. The underlining is gypsum board. The majority of the
roofs are either sealed at the end of the building or to the inner part of
the building. Prior to 1957, the Federal Government installed the rolled
roofing with a hot application. The present roofing is a cold application,
nailed. The new insulation will not hold; after the roofing is a year old
it will break loose and blow off.
268. Some crawlspaces lack screening. They are, therefore, not
rodent-proof.
269. Chimneys are commonly cracked, broken, or in need of
pointing from the roof level up. Such chimney defects create a safety
hazard. Because the roof sheeting is gypsum board, there is a possibility
that a cinder block will fall through the roof ceiling if it does not catch
the ceiling joist. Such defects can also eventually create, and have created
in Warminster Heights, down pressure on the flue lines which pushes the
heating exhaust gasses back into the dwelling unit.
270. The foundations are generally in sound condition, although
there. were cracks in the block work in many units, and the crawlspace
and crawlspace doors were frequently missing. The dwellings are structurally
capable of being repaired and maintained to the minimum standards required
by the local building code. About half of the surveyed units are structurally
unsound according to recognized building and safety codes.
271. Painting the exterior of a structure is necessary to prevent
the development of holes and rotting. Unpainted wood on the exterior
of a dwelling, if left exposed to the elements, will eventually deteriorate
and affect the structural ability of a building.
272. If shi-ngles are missing from exterior walls, the interior walls
_could rot and eventually develop holes.
27~.
If water is not carried off by standard or proper guttering
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the· water can infiltrate through the siding, especially where the siding is
missing, and warp the inside ·walls. Adequate and properly maintained
gutters and downspouts must be provided in order to prevent water from
the roof to enter the dwelling, either through the siding or fascia, causing
withering, eroding, and structural damage.
The lack of gutters and
downspouts on some dwellings in Warminster Heights has caused
deterioration of the siding and of the sheeting behind the siding or wood
frame.
274. The Department of Environmental Resources Division of
Housing and Institutional Environment issues hundreds of abatement orders
to landlords every year, requiring landlords to comply with the American
Public Health Association-Public Health Service Standards which are
·incorporated into suit orders. The subject order is unique insofar as it
requires a landlord to comply with nationally accepted housing standards.
The Department routinely makes housing surveys of the type
made in Warminster Heights in 1971. Since 1971, surveys made similar
·to that in the present case have been undertaken for code-enforcement
purposes. The Department determines which housing to inspect upon
-~evaluation of the degree to which the dwellings are substandard, of the
number and nature of complaints of service requests received by the
Department's regional housing coordinates, the studies made by the other
governmental agencies, and of the willingness and ability of local
governments to remedy the conditions. The Department has attempted
to approach the substandard housing problem in Pennsylvania by
undertaking concentrated code enforcement activities. The Department
gives priority, in its enforcement policy, to dwelling units which are
substandard, located in close proximity, and owned by a single indiviuual
or company, in an attempt to pursue an effective concentrated code
enforcement program.
275. The Chief of the Division of Housing and Institutional
Environment of the Department of Environmental Resources was first
informed of the housing conditions in Warminster Heights by one of his
5 regional housing coordinators in July 1971. Warminster Heights later
appeared in a list submitted to him by the regional coordinators, which
list included the substandard housing communities in Pennsylvania.
Warminster Heights -was, on or about the second week of August, 1971
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listed in first place as a priority project. The list of substandard housing
developed .by the Department of Environmental Resources consists of the
names of 25-30 owners of large blocks of substandard housing. Warminster
Heights was assigned first place on the list because it is the largest housing
complex known to the Department and because Tobyhanna, another
substandard housing complex on the Department's list consisting of
250 dwelling units, is also owned by Gabriel Elias. (Tobyhanna is listed
within the first 10 places. A survey of Tobyhanna has been made by the
Department a couple of years ago, and the Department received a number
of complaints from residents of that complex.)
In early September 1971, after the Department of
Environmental Resources list had been compiled, Joe Ferrer of the
Department of Community Affairs requested the Department of
Environmental Resources evaluate the housing conditions in Wanninster
Heights and present the conclusion of the Department of Environmental
Resources evaluation at a hearing in November of 1971. The Department
of Community Affairs had not contacted the Department of Environmental
Resources with respect to Warminster Heights prior to September of 1971.
The Department has never discussed with the Department of Community
Affairs anything relating to the possible purchase by that Department, or
any other governmental agency, of Warminster Heights.
The Department had not, as of April 1972, undertaken
another concentrated code enforcement case against a second owner on
its list because it is limited by budget and manpower factors. There were
only 6 housing coordinators in the State at that time. A housing complex
of the size of Warminster Heights requires the use of all the coordinators.
The Department of Environmetnal Resources communicated with Legal Aid
Society in Bucks County and the Department of Community Affairs, but
never with reference to the drafting of orders or provisions of the subject
order. Although housing conditions in certain parts of the Commonwealth
containing low-income housing create health hazards as, or more serious
than, those threatening the occupants of Warminster Heights and the nearby
residents, the fact that Warminster Heights is one of the largest substandard
housing complexes· in Pennsylvania under single ownership, and the serious
· deterioration and lack of maintenance present throughout the complex,
· justifies the action taken by the Department. There is no evidence on
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the record which would indicate that the Department's action against
Appellants is discriminatory code-enforcement in any respect.
DISCUSSION
The Amended Order of Februruy 2, 1972

The objections raised by the Appellant to the Order of the
Department of Environmental Resources are basically that it had no
authm::ity to demand any of the actions ordered by its Febmary 2, 1972,
Order as amended. Appellant also objects to the allegations of fact
contained in the Order with respect to the shortage of low-income housing
in Bucks County on the grounds that it had no opportunity to refute these
claims. Appellants further claim that the nuisance to be abated and removed
are not set forth with specificity and that the Order is a confiscation of
private property and an unconstitutional denial of due process of law.
· A final objection to the effect that Appellant was not in
,possession of the property and could not comply with the Order has been
:mooted by the return of the property to the Appellants prior to the first
hearing in this matter on March I, 1972. 3
We have found that paragraph 14 of the Order is clearly sustained
by the record. There is a severe shortage of habitable, low-income housing
in Bucks County. Paragraphs 2 5 and 3 6 are submitted by the Appellant.
The allegations of paragraph 4 7 are sustained by the record. The
3.
FNMA, the mortgagee, brought an action to foreclose the mortgage on the grounds of waste.
A preliminary order giving possession was voided, but the action is still pending.
4.

There is a severe shortage of habitable, low-income housing in Bucks County, Pennsylvania.

5.
A housing development containing approximately eleven hundred fifty (1,150) dwellings is
located in Warminster Heights, in Bucks County, and is known as Lacey Park.
6.
Gabriel Elias, Northchester Corporation and Bella Angel own and manage the dwellings and
facilities in Lacey Park.
7.
The condition of Lacey Park is hazardous to the health, safety and welfare of the occupants
of its dwellings and of the public in that (a) the public, shared and unoccupied areas of Lacey
Park contain accumulated rubbish and debris, (b) its dwellings contain unsafe and non-functioning
heating systems, unsafe and non-functioning electrical systems presenting an immediate danger of
conflagration, defective plumbing systems, inadequate venting systems and severe structural
deficiencies, and (c) the dwellings are not maintained in such condition or supplied with such facilities
as .is necessary to make and keep them safe and sanitary and otherwise fit for human habitation.

•
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condition of the dwellings is hazardous to the residents of
Warminster Heights and to the general public because the residents have
daily contacts in their work, travel and social intercourse with those outside
the immediate Warminster Heights area. The problems with rats and other
vermin created by conditions at Warminster Heights extend beyond its
boundaries. However, the six thousand or so tenants of Warminster Heights
are a "public" for purposes of nuisance or sanitation laws.
The Conclusions of Law to the effect that the conditions existing
at Warminster Heights are in violation of State, County and local laws is
sustained by the record.
We find that the legal conclusion of paragraph 6, i.e., the
condition of the dwellings constitutes a nuisance inimical to the health,
safety and welfare of the occupants and to the public to be correct.
We have severe difficulty with the conclusion_of paragraph 7 that
"an immediate reduction in available low-income housing in Warminster
Heights area will create a nuisance inimical to the life and health of the
population of Warminster Heights and Bucks County".
We
must
conclude
that the Commonwealth cannot
constitutionally force Appellants to rent dwellings in order to provide
low-income housing. If they choose to continue to do so they must comply
with the applicable law.
No doubt a reduction in low-income housing caused by ordering
the vacating of the units in Warminster Heights would create desperate
hardship for most of its 6,000 residents who would have no place to live,
as opposed to the unsanitary and unsafe squalor in which they now live.
Given the choice, they would choose the latter. The allegations of this
paragraph are intended to justify the repair of these dwellings even if
presently uneconomical to the owners in order to save the occupants and
the public from the problem of trying to house 6,000 people who clearly
cannot afford adequate housing in the immediate area. The dwellings are
in their present state of deterioration because the owners were unwilling
to adequately maintain them, preferring to use revenues to pay the mortgage
to increase their .::quity therein in order to be able to sell the property
at a higher profit.
The Department argues that repairs are not uneconomical if one
· cdnsiders···that large amounts of money have been saved because repairs
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and maintenance required by the law were not made over a fifteen-year
period. It argues that the owner's equity was created by breaking the law
and the infliction of misery and hardship on scores of thousands of tenants
over a fifteen-year period. While this appears to be so, we do not believe
we are empowered to force the owners to make the repairs and forever
remain in the business of renting tenements. They have a choice to make
them or close the faulty units and evict the tenants.
The Commonwealth argues that the Appellants offered no proof
whatever that it would be uneconomical to repair the units and have waived
the defense. But merely because of Appellant's failure to offer proof, we
do not believe we can ignore that we ourselves observed, which indicated
that many dwellings must be beyond economical repair. Furthermore, many
units may, in the future, become uneconomical to repair, especially if the
current practice of making only haphazard, superficial and slipshod repairs
is continued. We are of the opinion that this matter must remain open.
In our Order, we provide for the Appellants to evict upon proof that repairs
are uneconomical.
While we find that all other Findings of Fact and Conclusions
··of Law are sustained by the record, we base our Order in this matter on
the Findings of Fact and Conclusions of Law contained in this Adjudication.
STATUTORY & COMMON

LAW AUTHORITY

FOR THE ORDER

§ 1917 A
Under the date of February 2, 1972, the Department of
Environmental Resources' order, as amended, required the Appellants,
owners and managers of a large housing tract known as Warminster Heights
an/or Lacey Park to abate certain conditions and make repairs to the
dwellings in the tract located in Warminster Township, Bucks County.
D.E.R.'s claimed authority for the orders are sections 510-17 and 510-19
( § §. 1917-A and 1919-A)
of the Administrative Code, 71 P .S., § 51 0-l 7
.
and § 510-19 (1972).
§ 1917-A gives D.E.R. the power to (1) " ... protect the people
o'f this Corrilnonwealth from unsanitary conditions and other nuisances,
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including any condition which is declared to be a nuisance by any law
administered by the department" and (2) "cause examination to be made
of nuisances, or questions affecting the security of life or health, in any
locality" (with) "the powers and authority conferred by law upon
constables."
§ 1917-A does not deal specifically with housing, but with the
abatement of nuisances by abating unsanitary conditions, other "nuisances"
and conditions declared to be such by any law administered by D.E.R.
The law contains no specific definition of "unsanitary conditions",
"nuisances," or "questions affecting the security of life and health."
8
"Sanitary" is defined in the Oxford Universal Dictionary as "Of
or pertaining to the conditions affecting health, esp. with ref. to cleanliness
and precaut~ons against infection, etc.; pertaining to or concerned with
sanitation. Also ocas. free from deleterious influences. Intended or tending
to promote health.
The term "nuisance" is incapable of an exact definition. The
cases define different controlling facts and a wide range of subject matter.
Each case must stand on its own facts and special circumstances. Prosser
defines a public nuisance as "an act or omission which obstructs or causes
inconvenience or damage to the public in the exercise of rights common
to all." Prosser, Torts 2nd Ed., P.401.
Courts have seldom found the controlling facts or the subject
matter of "nuisances" to be similar. 9

8.
"Sanitary" means of or pertaining to health; designed to secure or preserve health. Huntington
Laboratories v. Onyx Oil & Chemical Co., 165 F.2d 454, 457, 35 C.C.P.A. (Patents) 819.
The word "sanitary" has been defined as: "Of or pertaining to health; designed to secure
or preserve health; relating to the preservation or restoration of health; hygienic, as sanitary
regulations, sanitary science," City of Wichita Falls v. Robinson, 46 S.W. 2d 965, 121 Tex. 133.
The word "sanitary" in a city charter providing that the assembly can authorize the construction
of sewers in sewer districts when the board of public improvements shall recommend it as necessary
for sanitary or other purposes, embraces everything pertaining to the health of the inhabitants.
Eyerman v. Blaksley, 78 Mo. 145, 151.
9.
A nuisance is something that is offensive, physically, to the senses, and by such offensiveness
makes life uncomfortable. Bauman v. l'iser Undertakers Co. 34 lll. App. 2d 145, 180 NE 2d
705.
A nuisance is anything that works injury, harm, or prejudice to an individual or the public,
or which causes a well-founded apprehension of danger. Parker v. Ft. Worth (Tex Civ App) 281
sw 2d 721.
A nuis,nce is an·ything that works hurt, inconvenience, or damage, or which essentially interferes
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A public nuisance is the doing of or the failure to do something
which injuriously affects the safety, health, or morals of the public, or
works some substantial annoyance, inconvenience, or injury to the public,
and as a nuisance which causes hurt, inconvenience, or damage to the public
generally, or such part of the public as necessarily comes in contact with
it in the exercise of a public or common right. It is a condition of things
which is prejudicial to the health, comfort, safety, property, sense of
decency, or morals of the citizens at large, resulting either from an act
not warranted by law, or from neglect of a duty imposed by law.
9.

(Continued)

with enjoyment of life or property.
628.

Strong v. Winn-Dixie Stores, Inc. 240 SC 244, 125 SE 2d

A nuisance is something done which has the effect of prejudically and unwarrantably affecting
the enjoyment of the rights of another. Sullivan v. Waterman, 20 Rl 372, 39 A 243.
Whatsoever unlawfully annoys or doth damage to another is a nuisance.
Commentaries, 5. Walter v. Louisville R. Co. 150 Ky. 652.

3 Blackstone's

It is a nuisance to do any act that in its consequences must necessarily tend to the prejudice
of one's neighbor. 3 Blackstone's Commentaries, chap 13, p. 218. Bailey v. Kelly, 93 Kan. 723,
145 P 556, on former app 86 Kan. 911, 122 p. 1027.

A public nuisance is a violation of a public right, either by a direct encroachment upon public
rights ·or property or by doing some act which tends to a common injury, or by omitting to do
some act which the common good requires, and which it is the duty of a person to do, which
results injuriously to the public. Chicago v. Shaynin, 258 Ill. 69, 101 NE 224, quoting 1 Wood,
Nuisances, 3d ed s 17; Chicago v. Gunning System, 214 Ill. 628, 73 NE 1035 (to the same effect).
A public nuisance is an unlawful act or omission to discharge a legal duty, which act or omission
endangers the lives, safety, health, or comfort of the public.
Wilmington v. Vandegrift, I
Marv (Del) 5, 29 A 1047.
A public nuisance is one which affects at the same time any considerable number of persons
although the extent of the nuisance or injury inflicted upon the individuals may be unequal. Colton
V. South Dakota Cent. Land Co. 25 SO 309, 126 NW 507.
A common or public nuisance is an offense against the public, either by the doing of a thing
which tends to the annoyance of all persons or by neglecting to do a thing which the common
good requires. Selma v. Jones, 202 Ala. 82, 79 So 476.
At common law a public or common nuisance was that which affected the public or was
an annoyance to the King's subjects. Chicago v. Gunning System, 214 Ill. 628, 73 NE 1035.
A public nuisance is conduct which interferes with the use of a public place or with activities
of an entire community. Hartung v. Milwaukee, 2 Wis. 2d 269, 86 NW 2d 475, 87 NW 2d 799.
A nuisance is public when it affects the rights to which every citizen is entitled. Biggs v. Griffith
(Mo App) 231 SW 2d 875.
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A nuisance has variously been defined to be that which unlawfully
annoys or does damage to another, anything that works an injury, harm·
or prejudice to an individual or the public, anything that works hurt,
inconvenience, or damage, anything which annoys or disturbs one in the
free use, possession, or enjoyment of his property or which renders its
ordinary use or physical occupation uncomfortable, and anything wrongfully
done or permitted which injures or annoys another in the enjoyment of
his legal rights.
The suppression of nuisances injurious to the public health or
morality is among the most important duties of government. Phalen
v. Virginia, 8 How (US) 163, 12 L Ed 1030; Kelley v. Clark County,
61 Nev. 293, 127 P2d 221; Vermont Salvage Corp. v. St. Johnsbury, 113
Vt. 341, 34 A2d 188.
Under the police power the state has authority to abate nuisances.
Northwestern Fertilizing Co. v. Hyde Park, 97 US 659, 24 L Ed 1036
Laurel Hill Cemetery v. San Francisco, 152 Cal 464, 93 P 70 affd 216
US 358, 54 L Ed 515, 30 S Ct 301; Sifers v. Johnson, 7 Idaho 798,
65 P 709; Kentucky Alcoholic Beverage Control Board v. Jacobs (Ky) 269
SW 2d 189; State v. Chicago, M & St.P. R. Co. 114 Minn. 122, 130 NW
545; State ex rel. Taylor v. Carolina Racing Asso. 241 NC 80, 84 SE
2d 390; Ghaster Properties, Inc. v. Preston, 176 Ohio St 425, 27
Ohio Ops 2d 388, 200 NE 2d 328; Vermont Salvage Corp. v.
St. Johnsbury, 113 V t. 341, 34 A 2d 188,; Hillmer v. McConnell Bros.
(Wyo.) 414 P2d 972.
In abating nuisances, the public exercises the police power and
not the power of eminent domain. Blackman Health Resort v. Atlanta,
151 Ga 507, 107 SE 525, 17 ALR 516.
The legislature may declare as a nuisance anything detrimental
to the her.tlth, morals or welfare of the citizens of the State. 1 0

It may

10. Lawton v. Steele, 152 US 133, 38 L Ed 385, 14 S Ct 499; Bepley v. State, 4 Ind. 264;
Balch v. Glenn. 85 Kan. 735, 119 P 67; Shelby v. Cleveland Mill & Powder Co. 155 NC' 196,
71 SE 218; Parker v. Ft. Worth (Tex. Civ App) 281 sW 2d 721 (Keepmg and selling fireworks).
If a given act or condition is substantially injurious to the public, there is no constitutional,
and can be no other ,'limitation of a state's legislative power to characterize it as a nuisance and
p~ovide for .its restraint by judicial process. York Harbor Village Corp. v. Libby, 126 Me. 537,
140 A 382·:·
.

. ;" ·..
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also enlarge the category of nuisances by declaring acts or things to be
nuisances which were not such at common law, 11 or which formerly were
deemed to be lawful, 12 even though doing so injuriously affects the· use
or value of property as it existed at common law. 1 3 This authority is
not limited to cases where a nuisance already exists, but extends to
regulating or prohibiting acts or things or proposed uses of property which
are otherwise liable to become nuisances. 14 The power is a continuing
11. First Ave. Coal & Lumber Co. v. Johnson, 171 Ala 470, 54 So 598; Pompano Horse
Club v. State, 93 Fla. 415, 111 So 801, 52 ALR 51; People v. Jones, 329 Ill. App 503, 69 NE 2d
522; Des Moines v. Manhattan Oil Co. 193 Iowa 1096, 184 NW 823, 188 NW 921,23 ALR 1322;
State v. Chicago, M. & St. P. R. Co. 114 Minn 122, 130 NW 545; State v. Tower, 185 Mo. 79,
84 SW 10; King v. Blue Mountain Forest Asso. 100 NH 212, 123 A3d 151, 57 ALR 2d 234;
Eccles v. Ditto, 23 NM 235, 167 P 726 (artesian well used in such a manner as to be detrimental
to the public interest and welfare); Shelby v. Cleveland Mill & Powder Co. ISS NC 196, 71 SW 218;
Bowman v. State Entomologist, 128 Va. 351, 105 SE .141, 12 ALR 1121.
Anno·tation:. 78 ALR 2d 1305, 1327, § 13 (air pollution).
The legislature may add to or subtract from the category of public nuisances recognized at common
law---moving in either direction as exigencies may suggest under limitations not yet definitely settled.
Moses v. United States; 16 App DC 428.
12. West Jefferson v. Robinson, I Ohio St 2d 113, 30 Ohio Ops 2d 474, 205 NE 2d, 382; Ghaster
Properties, Inc. v. Preston, 176 Ohio St 415, 27 Ohio Ops 2d 388, 200 NE 2d 328; M:irkilain
Advertising Co. v. State, 73 Wash. 2d 405, 439 P 2d 248 (existing business). app dismd 393
US 316, 21 LEd 2d 512, 89 S Ct 553, reh den 392 US 1112, 21 LEd 2d 813,89 S Ct 854;
Hillmer v. McConnell Bros. (Wyo.) 414 P2d 972.
The legislature may impose the duty of abating a nuisance upon persons whose acts were the
responsible cause of the disturbance, although the acts were originally lawful and authorized. King
-v. Blue Mountain Forest Asso. 100 NH 212, 123 A2d 151, 57 ALR2d 234.
13. Des Moines v. Manhattan Oil Co. 193 Iowa 1096, 184 NW 823, 188 NW 921,23 ALR 1322;
Godard v. Babson-Dow Mfg. Co. 313 Mass 280, 47 NE 2d 303, 145 ALR 603; State v. Chicago,
M. & St. P. R. Co. 114 Minn. 122, 130 NW 545.
The legislature may, by a new statute, impose upon property held or used in the violation
of law the character of a public nuisance. Lawton v. Steele, 119 NY 226, 23 NE 878, affd I 52
US 133, 38 L Ed 385, 14 S Ct 499.
14. Dube v. Chicago, 7 Ill 2d 313, 131 NE 2d 9, cert den 350 US 1013, 100 Led 873, 76
S Ct 658; King v. Blue Mountain Forest Asso. 100 NH 212, 123 A2d 151, 57 ALR 2d 234.
Whenever a thing or act is of such a nature that it may become a nuisance, or may be injurious
to the public health, if not suppressed or regulated, the legislative body may, in the exercise of
its police powers, make and enforce ordinances to regulate or prohibit such act or thing, although
it may never have been offensive or injurious in the past. Laurel Hill Cemetery v. San Francisco,
152 Cal 464, 93 P 70, Affd 216 US 358, 54 L Ed SIS, 3o S Ct 3oi.
The authority extends to prohibiting a proposed use of property which will injuriously affect
public health or morals.
Blackman Health Resort v. Atlanta, 151 Ga. 507, 107 SE 525, 17
ALR 516.
An occupation comes. within the range of the police power if it is such as to be naturally
liable to create a nuisance unless subjected to special regulations, whether or not it is so conducted
l!S in fact to create a nuisance. State v. Orr, 68 Conn. 101, 35 A 770 .
.A pervision of legislative power is not shown by the fact that a business restrained is a necessary
and lawful business which has not yet become a nuisance in fact, nor been declared to be such
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one, and extends to prohibiting acts or things which, although originally
lawful, have, because of changed conditions, the growth of population or
other causes, become nuisances. 1 5
The legislature may, without violating constitutional guaranties,
provide for the summary abatement of nuisances, 1 6 including even the
destruction or forfeiture of the property constituting the nuisance. 1 7
§ 1919 A
§ 1919-A gives D.E.R. the power to ". . . investigate the sanitary
condition of tenements, lodging and boarding houses and, when the same
are found to be a menace to those occupying the same, or employed therein,
I 4.

(Continued)

by statute. J'he law most wisely interferes for the protection of the public by preventing in advance
threatened and probable injury. Exposure to danger is itself an injury. Watertown v. Mayo, 109
Mass. 315.
Acts and things not nuisances at common law, and in themselves harmless and inoffensive
or even beneficiai, may be declared nuisances by statute if they are liable to become offensive
to the public health or comfort by improper use. State v. Griffin, 69 NH 1, 39 A 260.
15. Pierce Oil Corp. v. Hope, 248 US 498, 63 L. Ed 381, 39 S Ct 172; Dobbins v. Los Angeles,
195 US 223,49 LEd 169,25 S Ct 18; Exparte Hadacheck, 165 Cal. 416, l32P 584,alld 239 OS
394, 60 L Ed 348, 36 S Ct 143.
16. "Public officers have an existing common-law right to summarily abate things which are by
common law or statute declared to be nuisances per se or which are by their very nature palpably
and indisputably such. Also, in the exercise of the police power the state may authorize its officers
summarily to abate public nuisances without resort to legal proceedings and without notice or a
hearing. The legislature may prescribe the conditions which constitute a nuisance and then confer
on local boards or tribunals authority to exercise in that connection the police power of the state
when in the judgment of such bodies the conditions described in the statute exist.
In general, the public authorities may take such steps as are reasonably necessary to abate
a public nuisance, and for that purpose an officer may, where authorized by statute, enter upon
the lands and premises of the party guilty of maintaining the nuisance, provided that he can do
so in a peaceable manner, and remove or abate the nuisance. In proper circumstances, the offending
property may be destroyed." 58 Am Jur 2nd, § 197.
17. "Even though the property was originally of great value, if the only method to safeguard the
public health or safety is summarily to destroy it, it may be destroyed. Generally, the legislature
may provide for the summary destruction of property of which the use is in violation of law and
declared by statute to be a nuisance, especially where it is of little value and its use for the illegal
purpose is clear, and under the police power, it may provide for the destruction of property that
inflicts, or threatens to inflict, public harm. It may also authorize the destruction of abandoned
property. Thus, under the police power the legislature may declare property which may be used
only for an unlawful purpose to be a public nuisance and to authorize it to be abated summarily
by public officers. Also, instrumentalities designed and prepared for the commission of crime may
be summarily destroyed. In cases of public emergency or threatened public calamity, the public
authorities may destroy property to abate or prevent ·the impending injury. The destruction of
the property in such cases does not constitute a taking of property without due process of law
or. render the officer destroying it liable in damages, nor does it constitute a forfeiture. Municipal
corporations having authority to abate public nuisances generally have power, both at common law
and under statutes, to destroy the thing which constitutes the nuisance if it cannot be abated in
any other way.'; 58 Am Jur 2d § 200.
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or to be overcrowded, to condemn the same, in such manner and subject
to such limitations as may now or hereafter be provded by law, and to
notify the owners or agents thereof, specifying the charges or alterations
which shall be made thereto for the purpose of relieving such condition,
and further specifying the time within such changes or alterations shall be
completed or overcrowding relieved . . . " 18
The key words in § 1919A are "sanitary conditions", "menace"
and "condemn". "Sanitary" as defined in the dictionary is given, supra.
"Menace" is defined in the Oxford Universal Dictionary as "A
declaration or indication of hostile intention, or of a probable evil or
catastrophe; a threat. b. The action of threatening. c. Said of a state
of things which threatens danger.
"Condemn" as used in the eminent domain sense means a taking
of private property for public use. As used with respect to housing
conditions in the police power sense, it means a declaration of unfitness
and ari order by public authority ordering the housing vacated until such
time as it can be made fit, if at all.
There is a limiting phrase ostensibly qualifying the right to
condemn-"in such manner and subject to such limitations as may now or
hereafter be provided by law." No laws exist governing the manner or
condemnation or limitations on it which specifically refer to this statute.
Clearly condemnation in the eminent domain sense was not intended. We
cannot presume that the legislature intended that the Commonwealth should
purchase unfit housing. No appropriations were made and no reference
was made to the existing eminent domain law which it would certainly
have done had it so intended. "Condemn" in this statute means only a
18. The Department may find unsanitary conditions which are caused by violations of local
· ordinances and may condemn nonetheless. Appellant says that these laws 191 7 A and 1919 A give
D.E.R. the power to enforce local housing ordinances. D.E.R. may abate nuisances which may
be caused by violations of state, local and county ordinances and rules. They are not thereby
"enforcing" the ordinance. Their powers and enforcement procedures are totally different. In
any event, 1917A clearly permits nuisance abatement·in any "locality" 1919A permits enforcement
in any area by means of a declaration of condemnation. This may be done even if it in fact
"enforces" a local ordinance. The Department of Health which previously administered this section
had such powers. See 35 P.S. 532. If this were not the case 1919A would be meaningless whenever
there were local ordinances, whether enforced or not. Laws dealing with sanitation, diseases and
nuisances of necessity are· enforced over broader jurisdictions usually by state·wide authority .

..···
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dedaration of unfitness or of unsanitary or unsafe conditions with an order
to correct such conditions with or without an order to vacate the defective
housing. It is meant in the police power and not in the eminent domain
sense.
The powers of § 1919-A were previously exercised by the
Department of Health, which promulgated its "Regulations for Sanitation
in Tenement, Lodging and Boarding Houses" in October 1959. Those
Regulations are applicable in Warminster Township, a Township of the
second class. Those regulations are now Chapter 175 of D.E.R. Regulations.
Virtually all dwellings in Warminster Heights are dwellings with three or
more separate living units. The definition is:
A. The term "tenement house" shall mean any house or
building, or portion thereof, which is intended or designed to be occupied,
or leased for occupation, or actually occupied, as a home or residence for
three or more families, living in separate apartments, and doing their cooking
_upon the premises and shall include apartment houses, apartment hotels
and flats."
Section 8 thereof provides:
"The owner of any tenement, lodging or boarding house or the
owner's authorized agent, shall keep the entire building in repair including
the plumbing, lighting, heating and ventilating systems.
The minimal standards for safe, sanitary housing conducive to
the health and comfort of the occupants are set forth in the American
Public Health Association housing standards which are the standards adhered
to by D.E.R. in its regulation of housing under § 1919 A. We believe it
fatuous to suggest that these universally accepted standards are arbitrary
or unreasonable.
Virtually all of the dwelling units in Lacey Park fit the above
definition of "tenement". They are single building, multiple tenant dwelling
units. Failure to keep them in repair, especially plumbing, heating and
ventilating units, would constitute a violation of the Regulation. Our
findings indicate that hundreds, if not thousands, of violations of the
obligation to keep in repair exist.
Section 6 of Regulation 175 provides:
"All rooms for living or sleeping purposes in tenement, lodging
or boarding .-houses -shall have ample ventilation and natural light and shall

.··--....
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be provided with windows having sash so constructed and maintained that
they may be easily opened . . . " Our findings indicate massive violations
of this regulation.
A private nuisance is defined as "an unreasonable interference
with the interest in the use and enjoyment of land." Prosser, Torts 2nd Ed,
p. 405.
It is a condition which affects few or relatively few people.
A tenant for a term has a protected property right which will
support an action for a private nuisance. McClosky v. Martin, 56 So. 2d
916 (Fla. 1951).
Where it is generally known that acts are injurious,
experimentation is not required to determine whether the result will have
an evil effect - Eckels v. Weibley, 232 Pa. 547. Nesbit v. Reisenman,
298 Pa. 47 cert. den. 281 V.S. 754
We believe that in enacting 1917 A the legislature clearly intended
to give D.E.R. the power to abate, summarily or by order, any condition
of water, air, noise or chemical pollution or any threats to the physical
or men tal of the public well-being, which our growing legal sense of concern
about our natural and human environment could sustain within the context
of our legal traditions.
Conditions which may cause or spread disease have been
recognized as nuisances. See, e.g. 35 P.S. § 532. Fire hazards may be
nuisances as may sources of water and air pollution, mosquito-breeding
waters 1 9 and indeed unhealthy multiple dwellings. 20
Open, public, persistent, continuous, repeated intentional
violations of valid public statutes or ordinances constitute a public nuisance.
State v. Rabinowitz, 85 Kan 841, 118 P. 1040; State ex rei Vance v.
Crawford 28 Kan. 726.
This is certainly true where the statutes are designed to protect
the public health, safety and welfare. Commonwealth v. Kennedy, 240
Pa. 214 (1913); Lutz v. Department of Health, 304 Pa., 572 (1931);
Commonwealth v. Soboleski, 303 Pa. 53 ( 1931 ).

19. See generally Prosser, Torts, 4th Ed. §88 (1971)
2(). New York Consal. Laws Cahill 1930, ch 46, s.i 343a, 409a, 434; ch 10,
Sess. Laws i937, ch 353 s2.

§

57a, New York
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Repeated violations of statutes have been enjoined as nuisances
even though they had a dubious basis for any claim to threat to the public
health, safety and welfare.
State v. Sportsmen's Country Club, 214
Minn. 151 ( 1943) (sale of liquor without license and gambling); State ex rel
Peterson v. Martin, 18 Ore. 459 (1947) (sale of milk without license).
The conditions in Warminster Heights indicate such repeated,
persistent, intentional violation of statutes and ordinances designed to
protect the public health, safety and welfare.
THE CONSTITUTIONAUTY OF 72 P. S. §§1917A & 1919A

Appellants claim that there has been an unconstitutional
delegation of legislative authority in § § 1917 A and 1919A. We reject these
contentions. The courts have long dealt with the question of nuisances.
Accordingly, there is no thing vague about § 191 7A and the standard is
clearly sufficient to prevent arbitrary action by DER. With respect to
§ 1919 A, which deals with unsanitary conditions which may be a "menace",
we believe the context of unsanitary housing conditions which may be
detrimental to health or occupants or to the public is adequately understood
and presents a sufficiently intelligible criteria so as to preclude arbitrary
action.
It is indeed rare when legislative delegations of authority are held
to be unconstitutional.
The Supreme Court of Pennsylvania in what appears to us to
be its clearest pronouncement on the subject said in Water & Power
Resources Bd. v. Green Springs Co., 349 Pa. 1, at page 2:
"In Archbishop O'Hara's Appeal, 389 Pa. 35, 47,
48, 131 A.2d 587, 593, we have recently said: 'A fundamental
principle of our constitutional law is that the power conferred upon
a legislature to make ·laws cannot be delegated by that branch of
government to any other body or authority Cooley, Constitutional
Limitation. p.22f (8th ed.); United States v. Shreveport Grain &
Elevator Co., 287 U.S. 77, 53 S. Ct. 42, 77 L.Ed. 175; in re
Baldwin Townsi1ip's Annexation, 305 Pa. 490, 158 A. 272;
American Baseball Club of Philadelphia v. Philadelphia, 312 Pa.
· 311, 167 A. 891, 92 A.L.R. 386; Holgate Bros. Co. v. Bashore,
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"331 Pa. 255, 200 A. 672, 117 A.L.R. 639; Bell Telephone Co.
of Pennsylvania v. Driscoll, 343 Pa. 109, 21 A.2d 912;
Kellerman v. Philadelphia, 139 Pa. Super 569, 13 A.2d 84. While
the legislature cannot delegate the power to make a law, it may,
where necessary, confer authority and discretion in an
adminstratiave tribunal in connection with the execution of the
law. Belovsky v. Redevelopment Authority; 357 Pa. 329, 342, 343,
57 A.2d 277, 172 A.L.R. 953. However, such authority and
discretion may not be conferred by the legislature except under
the limitations of a prescribed standard or standards under which
~he authority and discretion are to be exercised. United States v.
Chicago, Milwaukee, St. Paul & Pacific Railroad, 282 U. S. 311,
51 S. Ct. 159, 75 L.Ed. 359; Panama Refming Co. v. Ryan,
293 U. S. 388, 55 S. Ct. 241, 79 L.Ed. 446; Taylor v. Moore,
supra (303 Pa.469, 154 A. 799); Holgate Bros. Co. v. Bashore,
supra (331 Pa. 255, 200 A. 672, 117 A.L.R. 639); Devereaux
Foundation, Inc. Zoning Case, supra (351 Pa. 478, 41 A.2d 744);
Root v. Erie Zoning Board, 180 Pa. Super. 38, 42, 118 A. 297.'
The Court below was of the opinion that the Water
Obstructions Act lacked defmite standards, policies and limitations
by which the action of the Board could be governed and, in the
absence of such standards, policies or limitations, the statute
constituted an unconstitutional delegation of legislative power to
the Board.
In passing upon the validity of this statute, certain
well-established principles are pertinent: (1) 'Nothing but a clear
violation of the Constitution will justify the judiciary in nullifying
a legislative enactment. Every presumption must be indulged in
its favor, and one who claims an Act is unconstitutional has a very
heavy burden of proof (citing cases)'. Loomis v. Philadelphia
School District Board, 376 Pa. 428, 431, 103 A.2d 769, 770;
(2) the fact that this statute has remained on the statute books
unassailed for many years does not in itself justify a Court in
reaching an interpretation favorable to its validity for 'old age
cannot give it life'. Kueker v. Sunlight Oil and Gas Company.
230 Pa. 528, 533, 79 A. 747, 749; Flynn v. Horst, 356 Pa. 20,
30, 51 A.2d 54; (3·) if the statutory language be of doubtful import
the statute in its entirety and all its p~ovisions must be considered.
United States ex rei. Attorney General v. Delaware & Hudson
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Company, 213 U.S. 366, 29 S. Ct. 527, 53 L.Ed. 836; Archbishop
O'Hara's Appeal, supra; (4) in determining a statute's validity we
must look to its purpose, its nature and its reasonable effect; we
are not limited to the mere letter of the law but must look beyond
the letter to determine its true purpose and effect."
In that case the court upheld the right of the Commonwealth
to approve or disapprove obstructions placed in streams· based upon a
standard of whether they were "unsafe", "in need of repairs", "derogatory
to the regimen of the streams" or "dangerous to the public safety".
The court looked at the entire context of the statute including
the purpose sought to be attained and by reading the statute in its entirety
held that it was clearly constitutional.
The Court cited such standards which were held to be adequate
such as "just and reasonable".
Tagg Bros. & Morehead v. The
United States, 280 U.S. 420; "public interest",· New York Central
Securities Corp. v. United States, 287 U.S. 12; "public convenience",
"interest" or "necessity", Federal Radio Commission v. Nelson Brothers
Bond & Mortgage Co., 289 U.S. 266.
We conclude that the standards of "nuisance", questions affecting
the security of life and health, "unsanitary conditions" and "menace" to
those occupying are adequate and constitutional and preclude arbitrary
action.
The Implied Warranty of Habitability

Pennsylvania, like most states has long had the rule that real estate
leases were governed by real property law and not by contract law. 21
Accordingly, there was no mutuality of obligation unless expressly set forth.
See Williston, Section 890, p. 580-81. Pennsylvania recognized this nile
in the case of Levine v. McClenathen, 246 Pa 374. The effect of this
rule was that there was no warranty of habitability in the rental of a
dwelling, i.e., the landlord did not warrant the premises fit to live in. This
concept took root in .the agarian societies of the Middle Ages where land
.
.
was leased for farming and the simple stone and thatched buildings were
'21. · 49 Am Jur 2d, landlord and Tenant, s

§

768-69.

Gabriel Elias

277.

of iittle importance. Buildings were easily repaired by the tenant with
stone, grass and logs. Obviously, modem tenants have different interests.
They seek living space, utilities, facilities and services. The courts and the
legislatures have begun a slow process of erosion of the old common law
mles. Many states have recognized the implied warranty of habitability.
See e.g. Mease v. Fox, Sup Ct of Iowa, Docket #111/55027, Sept. 19,
1972. Annotation: 40 A.L.R. 3d, 646, Modem Status of Rules as to
Existence of Implied Warranty of Habitability of Fitness For Use of Rented
Premises.
We believe that the public policy and the legislative policy of
this state no longer supports the common law mle and recognizes the
implied warranty of habitability. The legislature recognized it in enacting
the Rent Escrow Act. (35 P.S. § 1700-l)
We believe the Supreme Court, in its affirmation of the
constitutionality of the Rent Escrow Act, is sympathetic. DePaul v.
'Kaufman," 441 Pa. 386.
We believe that the Appellants in this case impliedly warranted
at the outset of any lease that all facilities and utilities important to the
use of the premises for residential purposes are in workable condition and
that those facilities and utilities shall remain so during the tenn of the
lease in order to maintain the habitability of the dwelling. We believe
the implied warranty is a representation that there are not, at the outset
of the lease, nor will there be during the term of the lease, any violation
of any applicable housing law ordinance rule or regulation which will render
the premises or the surrounding premises unsafe, unsanitary or unfit for
habitation.
In any case where the Appellants must evict a tenant because
they do not find it economical to repair the dwelling, the warranty of
habitability has been breached, and we believe that the tenant is at least
entitled to the out-of-pocket expenses he will incur in obtaining and moving
to a new dwelling. We so· provide in our Order.
When the implied warranty of habitability is breached, nuisances
created must be abated and unsafe and unsanitary conditions permitted
to exist must be removed. The legislative policy requires nothing less than
that tenants be protected from retaliatory evictions. Citizens must be free
td complain .to the appropriate authorities about violations of the Housing
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Code. See Edwards v. Habib, 397F. 2d 687 (1968 cert. den., 393 U.S.
I 016 (1969); Bergdal1 v. McKinney (E.D. Pa., March 19, 1970) Civil Action
See also Robinson v. Diamond Housing Corporation,
No. 70-198.
No. 727-1800,40 U.S. Law Week 2663-4 (Ct. App. D.C., April 3, 1972) 22
We provided in our Order that retaliatory eviction shall be
prohibited along with any evictions based upon rental increases ostensibly
to comply with this Order.
We believe that we are without the authority to do what we are
urged to do by the Commonwealth, i.e., force a disgorgement of monies
illegally made by massive violations of the law over the years. We believe
that this is at least a matter for the courts if not the legislature. See
Sax & Hiestand, Slumlordism as a Tort, 65 Mich. L. Rev. 869, 874 (1967).
The Breadth of the Order

Administrative orders must be reasonably related to the findings
on which they rest and must avoid undue breadth. This Board has the
power to alter orders to conform to findings and to make them reasonably
specific. The standard of specificity is the same as that for an injunction
order in that it must state with reasonable specifity the acts which the
respondent is to do or to refrain from doing. NLBR v. Express Publishing
Co., 312 U.S. 42 (1941).
The rule that an order may not be couched in broad statutory

22. The Court said:
"In large measure, the scope and effectiveness of tenant remedies for
substandard housing will be determined by the degree of protection given tenants against retaliatory
actions by landlords. If a landlord is free to evict or otherwise harass a tenant who exercises
his right to secure better housing conditions, few tenants will use the remedies for fear of being
put out on the street. ***".
Daniels, Judicial and Legislative Remedies for Substandard
Housing: Landlord-Tenant Law Reform in the District of Columbia, 59 Geo. L. J. 909,943 (1971).
The J avins and Southall Realty decisions • as well as the District of Columbia regulations patterened
after them · were based on the express premise that private remedies for housing code violations
would increase the stock of livable low-cost housing in the District. If exercise of those remedies
leads instead to eviction of tenants and abandonment of what little low-cost housing remains in
the District, the great goal of "a decent home and a suitable living environment for every American
family," Section 1 of the Housing Act of 1937, SO Stat. 888, as amended fl>y the Housing Act
of 1949, 63 Stat. 413, will be frustrated. (Emphasis added) ld, at 2663 •

...··
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language because it then shifts to the Courts the administrative body's duty
to make the fmdings 2 3 that it should make is not applicable here inasmuch
as the Environmental Hearing Board is an Administrative Body and has
the power to tailor a reasonably specific order to fmdings sustainable by
the record. Moreover, we may retain jurisdiction for the purpose of
resolving any disputes which may arise over the interpretation of the Order
or any administrative matters which must be effectuated by the Executive
branch rather than the Courts.
CONCLUSIONS OF LAW

The Environmental Hearing Board has jurisdiction over the
parties and the subject matter.
2. Appellants Gabriel Elias, Bella Angel, and Northchester
Corporation m:e legally responsible for maintaining their property in
compliance with the Warminster Township Housing Code, Ordinance
No. 226, (April 3, 1972), the Bucks County Health Department Rules and
Regulations Governing the Hygiene and Sanitation of Housing, Chapter 175
of the Department of Environmental Resources Rules and Regulations and
the Pennsylvania Housing Hygiene Standards, for maintaining their property
in such manner so as not to constitute a common law public nuisance,
and for abating and preventing unsafe and unsanitary conditions deleterious
to the health and safety of the tenants of Warminster Heights and the public.
3. All of the housing defects and conditions cited in the
Findings of Fact are violations of one or more of the following codes and
standards:
a. Township of Warminster, Ordinance No. 216 (April 3,
1972) (and Township Ordinanace No. 122 (October 16, 1967));
b. Bucks County Health Department Rules and
Regulations Governing the Hygiene and Sanitation of Housing;
c.
Chapter 175 of the Department of Environmental
Resources Rules and ·Regulations;
· 1.

23.

F.T.C. v. Morton Salt Co., 334 U.S. 37
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d. Pennsylvania Housing Hygiene Standards (June 27,
1968); Most of said defects or conditions are violations of all of the codes
or standards. All of the codes or standards (a. - d.) above incorporate
or adopt the American Public Health Association - Public Health Service
recommended standards.
4. The standards of the American Public Housing Association
constitute standards for sanitary housing which are not a menace to the
health, safety and welfare of the occupants therein.
5. All of the codes or standards set forth above are reasonably,
and in fact closely, related to the protection of public health, safety, and
welfare, and are therefore constitutionally adopted pursuant to the state
and local police power.
6. The codes and standards related to safe and sanitary housing,
set forth in No. 3 above were adopted to protect the public health and
safety, any condition or act maintained in repeated violation thereof
constitutes a public nuisance.
7. Appellants, in making repairs to Warminster Heights dwelling
units have continually, openly, and intentionally violated the Warminster
Township Ordinance No. 129 (November 27, 1965), as amended by
Ordinance No. 158 (October 16, 1967); the Warminster Township Building
Code, Warminster Township Ordinance No. 210 (December 21, 1970); the
Warminster Township Electrical Code, Warminster Township Ordinance
No. 159 (October 16, 1967) as amended.
8. The remedies at law available to the township, county and
state officials, including summary offense and misdemeanor prosecutions,
have been and will be inadequate to abate the conditions and defects
existent at Warminster Heights.
9. Commonwealth and Federal legislation have declared that the
lack of a decent home and suitable living environment is injurious to the
public. The Act of May 28, P.L. 955 ("Housing Authorities Law"); the
Act of May 24, 1945, P.L. 991 ("Urban Redevelopment Law")' the Housing
Act of 1937, 50 Stat. 888, as amended by the Housing Act of 1949, 63
Stat. 413; the Act <?f May 25, 1967. 81 Stat. 21; Act of August 1, 1968,
82 Stat. 504. Because injury to the public is the essence of a nuisance
we hold that the substandard housing in Warminster Heights constitutes
a nuisance: The ·housing effects and conditions cited in the basic Findings
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of Fact ate nuisances in fact because they pose a serious threat to the
health and safety of the tenants, their guests, and such other persons as
may come in contact with said conditions and _defects.
I 0.
71 P.S. § § 51 0-17 and 1917 A of the Administrative Code
are a valid exercise of the police power and the Department's actions in
issuing an Order pursuant to those sections is not a violation of due process
of law.
11. The Order of the Department at issue in this case, as
amended and modified by this Board, is a proper exercise of the
Commonwealth's police power, and does not effect a taking of Appellants'
property without due process of law. The provisions of the Order are
reasonably related to the unlawful practices already committed or
threatened, and are necessary to insure the protection of the health and
safety of the residents of Warminster Heights and of the· public.
12. 71 P.S. §519, § 1919-A of the Administrative Code giving
the Department of Environmental Resources the power to investigate the
. sanitary condition of public housing, to declare such conditions a menace
to those occupying them, to condemn the same and providing for the
.alleviation of such conditions is a lawful, exercise of the police power and
not an unconstitutional delegation of legislative authority inasmuch as the
criteria set forth therein set forth intelligible and understandable standards
by which the courts may review Departmental action.
13.
"Condemn" as used in § 1919-A means condemnation in the
sense of use of the police power and not in the eminent domain sense.
14.
The Commonwealth may condemn unsanitary dwellings
deleterious to the security, health or safety of the occupants. It may order
such unfit dwellings vacated until the defective conditions are corrected
or in its discretion in the alternative, order the defective conditions corrected
without vacation of the premises.
15.
The Department has condemned Warminster Heights within
the meaning of § 1919-A.
16.
Unsanitary conditions within § 1919-A means all conditions
detrimental to health not merely those which might cuase the spread of
infection. The Legislature meant the term unsanitary to also mean unsafe
coilditions as well.
17. · · · When· a landlord evidences his intent not to comply with
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laws designed for the health, safety and welfare of his tenants, and persists
in violating such laws, he may be compelled to abate the public and private
nuisances caused thereby by bringing all dwellings up to code standards
and to institute a program which will prevent the development of public
or private nuisances in the fuhtre, and which will prevent the creation of
unsanitary and unsafe conditions which menace the health, safety and
welfare of tenants and the community at large.
18.
All of the people of Warminster Heights constitute a "public"
for purposes of determining whether certian conditions constitute nuisances
as to them.
19. The Commonwealth has a common law right independent
of statutes to abate or to order the abatement of public nuisances.
20. The Department of Environmental Resources may lawfully
order the Appellant to correct all conditions which are unsanitary or
constitute public or private nuisances. Conditions created by persistent
violations of local housing codes, county housing codes or state housing
regulations or standards constitute nuisances and unsanitary conditions
which may be ordered abated by the Commonwealth.
21. Improperly vented gas appliances constitute a menace to
those in a dwelling containing the same and constitute a fire hazard and
therefore a private nuisance; they also constitute unsanitary conditions in
the dwelling containing such. Because of the great number of improperly
vented gas appliances in Warminster Heights, they constitute a compounded
fire hazard and therefore a public nuisance.
22. The large number of abandoned dwellings with
accumulations of trash and activated electrical circuits constitute a serious
fire hazard and therefore a public nuisance in fact to all of the tenants
and residents of Warminskr Heights.
23. The failure of the Appellants to carry on a regular and
sustained program of rat and vermin extermination and the prevalence of
rats and vermin is of such a nature as to be a public nuisance and a menace
to the residents of Warminster Heights and the surrounding community in
Warminster Towns~1ip.
24.
Non-operative windows, almost universally present in
Warminster Heights are violations of State regulations requiring venting
systems . be operable, both to provide fresh air and to provide egress

to
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in case of fire. Such inoperable windows also constitute private nuisance
to the individuals occupying a unit because they threaten the security of
his life or health within ~he meaning of § 1917-A and also constitute an
unsanitary condition within the meaning of § 1919-A.
Unoccupied dwellings in the Warminster Heights area
25.
constitute a fire hazard and a public nuisance unless precautions are taken
to remove trash and ·eliminate fire-starting sources such as electric power
and to seal them as required by law.
26. Warminster Heights is a public nuisance in fact to the
residents therein and to the communities surrounding it because of the
totality and aggregation of smaller private and public nuisances, caused by
high population density coupled with unsanitary conditions, fire hazards,
vermin infestation, accumulations of trash and garbage which pollute the
waters of the Commonwealth, inattention to dangerous conditions such as
falling roofs and other structural deficiencies, nonworking windows, broken
steps and foundations, breeched flues, missing doors, improperly laid and
unrepaired floors, uncleaned vacated buildings, leaking roofs, potholed
streets, malfunctioning sewer lines and storm drainage ditches, improperly
.replaced window panes, rotting window sashes and frames, malfunctioning
heating systems and other conditions threatening the security of life and
health.
27.
Because nuisances and unsanitary conditions were created in
Warminster Heights by a policy of indifference and neglect, the
Commonwealth may order the Appellants to undertake such measures as
will tend to prevent the development of future nuisances after all current
nuisances are corrected. Without adequate maintenance measures future
nuisances are a certainty. It may order the Appellants to employ qualified
and certified personnel to do plum bing, electrical, carp en try, masonry,
roofing, shingling and any other type of work necessary to abate the
nuisance and remove unsanitary conditions, and to prevent future nuisances.
28. The management of Warminster Heights by permitting the
depositing of solid waste on the common areas of Warminster Heights
without having obtained the permit required by law, violates The Solid
Waste Management Act, 3 5 P .S. § 60 10.
29.
The depositing of and failure to remove waste material from
,.···
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the streams of Warminster Heights causes pollution to the waters of the
Commonwealth and is in violation of The Clean Streams Act, 35 P.S.
§ 691.1 et seq.
30. The sewer system overflows which occur at Warminster
Heights and are likely to occur because of the lack of an effective
maintenance program have caused actual pollution to and are a source of
potential pollution to the waters of the Commonwealth. These conditions
are in apparent violation of The Clean Streams Act, 35 P.S. §691.1 et
seq.
31. Warminster Heights will continue to be a public nuisance
as long as it is tenanted and current maintenance, repair and sanitation
policies, such as they are, continue to be followed.
32.
A landlord commits and maintains a nuisance with respect
to a tenant when he permits a condition to exist over a substantial period
of time which threatens the health, safety, welfare and comfort of that
tenant. The Appellants have violated the Commonwealth's regulations
pertaining to tenement houses in that they have not kept plumbing, heating
and ventilating systems in repair as required by the regulations.
33.
A landlord whose actions express a hardened and incorrigible
attitude toward compliance with laws designed to protect the health, safety
and welfare of his tenants and the community from private and public
nuisance may be ordered by public authority, both at common law and
by the statutes relied upon herein ( § 1917 A and 1919A), to institute regular
maintenance programs, clean-up programs, vermin extermination programs,
and fire prevention and general sanitation programs for so long as he rents
tenanted dwellings.
34. The failure of the Appellants to carry on a sustained program
for the removal of trash from common areas in Warminster Heights
constitutes a public nuisance inasmuch as such accumulations provide both
rodent harborages and unsafe nuisances attractive to children.
35. The extreme hardship which would be visited upon
potentially thousands of low-income people if evicted from Warminster
Heights because they would be unable to find other housing within any
reasonable distance, if at all, does n9t constitute a potential public nuisance
within the accepted meaning of the term.
J6. There is an implied warranty of fitness for the purpose in
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the rental of housing. Such warranty is that the housing meets the minimal
standards of safe and sanitary housing and is in compliance with applicable
laws and that the renter is not maintaining any public or private nuisances
which interfere with the reasonable comfort of the tenant or threaten the
security of his life or health.
37.
An administrative agency may award damages for breach of
a right of a party where such award is necessary to effectuate a full and
complete remedy of a public wrong to a private party and to effectively
achieve the purposes of the statute and the agency's mission. Accordingly,
Appellants may be required to pay reasonable moving expenses and rent
differentials created by the necessity of moving from condemned housing
where Appellant's violation of the law makes such action necessary.·
38.
An administrative agency may request and obtain from a
private party non-privileged information which is reasonably necessary for
it to achieve goals which it is charged by statute with achieving.
Accordingly, the Appellants must supply the Department with information
with respect to vacant housing at any relevant time.
39. The Appellants have openly and flagrantly violated the Order
of the Department of Environmental Resources dated Febryary 2, 1972,
as amended, by failing to take any substantial action to correct the
deficiencies cited therein after this Board denied a Petition for Supersedeas
with respect to such deficiencies, nuisances and unsanitary conditions.
40.
There is no violation of due process because the Order of
February 2, 1972, was issued without prior hearing. A prompt hearing
was held in the Petition for Supersedeas. Where only property rights are
concerned, it is only necessary that there be a hearing before any rights
are finally determined.
41.
Warminster Heights is not a public or private nuisance merely
because its appearance is gloomy, depressing and esthetically offensive.
42.
Financial advantage to a person maintaining a nuisance is
not a defense to an action to abate such a nuisance.
43.
The Commonwealth has no power to order Appellants to
repair dwellings which are nuisances and which are also unsanitary, where
the owner finds it uneconomical to do so to the point where the cost
would far exceed any expected return. Appellants may choose to evict
tenants and· abandon the dwellings.
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44.
Retaliatory evictions which would frustrate the purpose of
the law may be prohibited and the Appellant limited to evictions only for
nonpayment of rent in accordance with the regular policy of the Appellant.
Rent increase for the purpose of evicitng in order to avoid compliance may
also be prohibited.
45.
Motive is irrelevant in considering the propriety of the Order
issued by the Department of Environmental Resources.
46. There is no basis in law or fact for the disqualification of
all or any of the Board members ·as requested by the Appellants.
47.
An Order relating to the abatement of a public nuisance and
requiring the removal of unsafe and unsanitary conditions pursuant to the
police power is binding on the heirs, successors and assigns of Warminster
Heights.
ORDER

AND NOW, this 14th day of DECEMBER 1972, it is hereby
ordered as follows:
A. The Findings of Fact and Conclusions of Law stated above
are incorporated herein as if fully set forth.
B. Appellants are hereby ordered to take the following actions:
(I)
On or before the thirtieth day after receipt of this
Order, enter into a contract with a commercial exterminating company,
approved by the Department, engaged in the business of eliminating rodents
and vermin from buildings and residences for the purpose of eliminating
or controlling rodents and vermin on the premises of Warminster Heights
by means of a continuous, effective, professional program of rodent and
vermin control, such program to begin no more than forty-five (45) days
after the date of this Order. Such contracts and programs shall be
maintained in effect as long as there are tenants living in Warminster Heights
or until a certification of a commercial extermination company is furnished
the Department and this Board that such service is no longer needed,
whichever is sooner. A provision of such contract shall be that the
exterminating company will, upon request of the Department, furnish it
~ith any information relative to its program of activities relating to rodel1t
and_ vermi~---· cont:r:<?l.
A copy of all contracts shall be furnished the Department

Gabriel Elias

287.

and this Board within thirty (30) days of this Order of five (5) days after
its execution, whichever is sooner. The Department shall have the right
to disapprove such contract on the performance of the contractor if the
contractor's performance does not meet commercially reasonable standards.
(2)
Remove all rubbish, trash and garbage from the de facto
shared or common areas, including all streets, fields, vacant dwellings and
all areas not within the curtilage of any tenant of Warminster Heights and
provide for weekly removal thereafter so long as there are tenants occupying
any dwelling in Warminster Heights. Within thirty (30) days of the date
of this Order, furnish the Department and this Board with a plan for removal
of trash, garbage and rubbish from common or shared areas, which plan
shall include:
(a) Removal schedules for specific areas, including streams.
(b) Equipment to be used.
(c) Specification of personnel to be used, time to be
allocated and all other resources to be utilized.
(d) ·Application to the Department of Environmental
Resources for a Solid Waste Disposal Permit.
(3) (a) Within thirty (30) days of the date of this Order, enter
into a contract with a commercial electrical contractor, approved by the
Department, providing for the inspection and repair of all hazardous
electrical conditions in Warminster Heights, to bring it into compliance with
the National Electrical Code applicable in 1943.
(b) Within ninety (90) days of the date of this Order,
submit to the Department and this Board a certification of an electrical
inspection agency, approved by the Department of Environmental
Resources, that every electrical fixture or facility, whether or not specifically
mentioned, has been inspected and is in compliance with the National
Electrical Code applicable at the time of installation.
(c) The provisions of such contract shall provide that the
contractor shall promptly respond to any calls made by tenants complaining
of lack of electrical service, electrical sparking, smoking or smouldering in
electrical lines, fallen service cable or detached meters provided tenant had
notified management twelve (12) hours prior thereto and had received no
response from management toward correcting the condition. Such contract
to provide for this service so long as there are tenants in Warminster Heights.
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(4)
Within thirty (30) days from the date, hereof enter into
a contract with a contractor approved by the Department for the purpose
of inspecting all windows in all buildings in Warminster Heights and within
one hundred twenty ( 120) days of the date of this Order:
(a) Repairing and/or replacing all missing sash.
(b) Repairing and/ or replacing all broken or loose
windowpanes.
(c) Insuring that all windows are operable, that none are
nailed shut, and are capable of closing completely.
(d) Making all windows weathertight.
(e) Replacing all sash and frames where windows cannot
otherwise satisfy requirements of a - d above.
(f) Report in writing to the Department of Environmental
Resources and this Board the steps taken in compliance with this paragraph
every thirty (30) days from the date of this Order until completion of
the project.
(5)
Within thirty (30) days of receipt of this Order enter
into a contract with a commercial plumbing and heating contractor,
approved by the Department, for the purpose of inspecting and making
ready for the winter heating season, all heating units in dwellings in
Warminster Heights, and providing for the elimination of all unsafe and
unsanitary conditions including but not limited to:
(a) Venting of all gas appliances.
(b) Adequate sealing between smoke pipes and flues.
(c) Cleaning of deposits which interfere with venting.
(d) Repairing or replacing of non-operatiave blowers where
applicable and making all heating units. operative.
(e) Repairing or replacing missing or broken doors on all
hot water heater fire chambers.
(f) Properly insulating combustion chambers.
(g) Repairing leaks in all gas and fuel oil lines and correcting
any other hazardous conditions including precautions against breakage in
accordance with standard practice. Each fuel supply line shall include a
shutboff valve located· on the exterior of the dwelling served.
(h) Where necessary, render all heating units reasonably
capable of safely and adequately heating all habitable rooms including
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bathrooms and water closets to a temperature of at least 70° at a location
three feet above floor level where the outside temperature is ten (I 0°)
degrees Fahrenheit.
(i) Place fire r~sistant material on the surface under the
firebox of every heating unit.
U) Such contract shall provide for completion of (a - i)
no longer than 1anuary 15, 1973.
(k) Such contract shall provide that a tenant may contact
the contractor directly to obtain service in any case where a heating system
is inoperative or is not heating the dwelling in accordance with the standards
set forth herein after twelve ( 12) hours notification to management and
management's failure to correct the condition. Such contract to remain
in effect as long as there are tenants in Warminster Heights.
(1) Such contract shall provide for yearly maintenance of
all heating systems in all tenanted dwellings in Warminster Heights.
(m) All new heating units shall be in compliance with the
Warminster Township Building Code (Ordinance No. 210).
(n) Submit to the Department all such invoices received in
by the contract in performance of such contract.
(6) (a) Within forty-five (45) days of the date of this Order,
enter into a contract with a reputable and responsible commercial sewer
cleaning contractor, approved by the Department, which contract shall
provide for periodic inspections of all sewer manholes in Warminster Heights,
and cleaning when necessary, to prevent clogging and overflows and the
resulting health menace and pollution to the waters of the Commonwealth.
(b) Within ninety (90) days submit a pollution incident
prevention plan outlining all steps to be taken to prevent pollution of the
waters of the Commonwealth and to comply with the conditions of any
permit issued under the Clean Streams Act.
(7)
Within forty-five (45) days of this Order enter into a
contract with a reputable and responsible commercial storm sewer
maintenance and cleaning company, approved by the Department, which
con tract shall provide for the periodic inspecting and cleaning of all storm
sewer systems in Warminster Heights to the extent that stoppage may be
·prevented and the resultant flooding and creation of pools of unsanitary
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and mosquito-breeding water may be avoided. Such contract shall provide
that a report of an initial inspection and projected plan shall be furnished
the Department and this Board within ninety (90) days.
(8)
Within forty-five (45) days hereof enter into a contract
with a reputable and responsible building contractor, approved by the
Department, for the purpose of inspecting all buildings in order to
accomplish the following by April 30, 1973:
(a) Replacement and/or repair of all foundations, including
footers, blocks, grouting of cracks and crevices, filling and sealing of holes.
(b) Replacement and/or repair of all broken or cracked
chimneys and flue liners.
(c) Replacement and/or repair of all missing and broken
shingles, siding, or block on exterior walls.
(d) Replacemen} and/or repair of all broken, rotted and
unsound wooden steps and deteriorated or missing cement steps.
(e) Replacement and/or repair of all unsound, broken or
sagging ceilings.
(f) Repair and/or replace all severely worn and hazardous
flooring or flooring which is seriously rotted or deteriorated.
(g) Remove and replace porous kitchen and bathroom floor
surfaces with materials impervious to water and which pennit the floor
to be easily kept in clean and sanitary condition.
(h) Repair and replace all gutters and downspouts in order
to channel all rainwater runoff in all dwellings where such fixtures are now
missing, inadequate or deteriorated.
(i) Repair or replace all roofs and fascia which leak and
repair and close all cracks or holes; repair or replace any deteriorated roof
supports or fascia. Such contract shall provide that contractor shall respond
to calls by tenants complaining of leaking roofs provided that the tenant
had notified management at least forty-eight (48) hours prior and the
condition remained uncorrected.
(j) Painting all exposed exterior surfaces with non-toxic
paint in such manner as to prevent warping, splitting and weathering.
(k) Repairing and replacing broken, missing or deteriorated
fran t and rear porch posts and collapsed, cracked or deteriorated porch
floorings, doing required painting and shingling of porch roofs. Paint all
p,ertinent structures· subject to weathering.
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(9)
Within thirty (30) days' of this Order, enter into a
contract with a commercial security company, approved by the Department,
for the hiring of security guards for the purpose of preventing vandalism
at Warminster Heights. Such security measures to commence no later than
thirty (30) days after this Order.
(I 0)
Within ten (I 0) days of the date of this Order, notify
the Department in writing of all dwellings vacant as of the date of this
Order and at such times thereafter as the Department may request such
information.
( 11)
Within thirty (30) days from the date of this Order,
enter into a contract with a responsible and reputable plumbing contractor,
approved by the Department, qualified to do business in Warminster
Township, which contract shall provide for the inspection and repair of
all plumbing in all dwellings in Warminster Heights, but limited to repairing
and replacing as necessary to eliminate the following conditions on or before
April 30, 1973:
(a) Leaking or stopped commodes.
(b) Stoppages or obstmctions in water pipes or other
obstructions which permit the backflow of waste water into sinks and
bathtubs.
(c) Cross connections which cause or permit the backflow
or back-siphonage of raw sewage into the freshwater supply.
(d) Leaking pipes, faucets and sinks.
(e) Water pressure in dwellings below thirty pounds per
square inch.
(f) Such contract shall contain a provision that in the event
of a plumbing emergency, occurring at any time during tenancy at
Warminster Heights, a tenant may call the contractor directly and he may
respond, provided he has given management six (6) hours notice and it
has failed to respond to correct the condition within that time. A plumbing
emergency is lack of cold or hot water, stopped or leaking commodes and
any leaking pipes where water is dripping on floors or walls or raw sewage
in drinking or tap water.
Furnish a copy of any inspection reports and/ or
estimates made by any commercial contractor (to the Department and this
,.···
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Board) to accomplish the above within sixty (60) days of the date of this
Order.
( 12)
Within ten ( 10) days of the date of this order disconnect
the electricity in any dwelling which is unoccupied as of the date of this
Order and thereafter disconnect the electricity in any dwelling within
24 hours after it becomes unoccupied for as long as there are tenants in
Warminster Heights.
( 13)
All work shall be performed in accordance with the
applicable Codes of Warminster Township:
(a) Warminster Building Code Ordinance No. 210 of
December 21, 1970.
(b) Warminster Plumbing Code Ordinance No. 129 of
November 22, 1965, as amended.
(c) Warminster Electrical Code Ordinance No. 15 of
Novenber 22, 1965, as amended.
(14)
Departmental approval of contracts and contractors
shall not be unreasonably withheld. Nothing herein shall be construed as
preventing the Department from ordering Appellants to cancel contracts
for failure of performance, or as preventing Ap~ellants from cancelling and
the letting of contracts to new contractors, approved by the Department.
Appellant may appeal any Departmental disapproval of a contract to this
Board. Copies of all contracts entered into pursuant hereto shall be
furnished to the Department and this Board within five (5) days after they
have been entered into.
(15)
No tenant shall be evicted:
(a) where the motive is retaliation for testimony given in
behalf of the Commonwealth in this case or
(b) where the purpose is to evict a tenant complaining of
deficiencies in the housing furnished where such deficiency is reasonably
believed to be in violation of any law, ordinance, or regulation.
Tenants may be evicted only where:
(c) The tenant has no objection to the eviction and signs
an affidavit so stating.
(d) The tenant has failed to pay current base rent (the
rental payment excluding fines, charges, fuel bills or any increase in the
base· rent made after the date of this Order). Base rent shall not for this·
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purpose include accrued arrearages.
(e) The repair of and correction of the dwelling unit
occupied by the tenant is economically unfeasible. In such case the dwelling
shall be sealed as provided by law or destroyed if feasible. Provided
however, that Appellants shall pay to any person evicted because it is not
feasible to repair the dwelling, the reasonable expenses of moving, and any
difference between base rent at Warminster Heights and base rent at the
new dwelling, if any. The Department of Environmental Resources shall
have the right to set such compensation and its determination must by
affirmed by this Board.
The Department of Environmental Resources shall be given
ten ( 10) days notice of any eviction or eviction proceeding and may order
the Appellants to cease such evictions on the grounds they are retaliatory.
Such order to be appealable to this Board.
The bu'rden of proof to justify any eviction shall be with
the Appellant.
( 16)
No units which are now or which hereinafter may
become vacant may be re-rented until the provisions of paragraphs
"(1) - (13) have been complied with.
( 17)
A copy of this Order shall be given by Appellants to
all present and known prospective tenants within five (5) days after the
date hereof, and to all new tenants, prior to the execution of any lease,
and to any prospective purchasers of Warminster Heights prior to the
execution of any agreement of sale.
C. This Order shall be binding on Appellants, their heirs,
successors and assigns.
D. This Board shall retain jurisdiction of this matter for the
purpose of hearing appeals from further actions of the Department taken
pursuant to this Order and to the end that administrative matters pertaining
hereto may be heard before this Board.
SEPARATE STATEMENT BY ALL MEMBERS

We realize that the law currently does not recognize that the
acquisition
of wealth via massive violations of housing codes gives either
. .
.·
,.·
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the public or private individuals a right of action for restitution. Two
members of the Board believe that a court, as opposed to an adminstrative
body has the power to grant a remedy and accordingly we make the
following finding.
"For at least seven years prior to February 2, 1972, the Appellants
have engaged in a conspiracy among themselves and with the other entities
doing business in Warminster Heights named in the basic findings of fact
to unjustly enrich themselves. Such enrichment was based on violations
of the housing codes set forth in Finding 3 therein to the detriment of
numerous tenants and to the detriment of the public health, safety and
welfare."
Unjust enrichment is fundamentally an equitable doctrine which
has been recognized in cases of fraud, defalcation by trustees and statutorily
in the case .of criminal syndicates. While the specific individuals harmed
cannot be compensated, either the legislature or the courts may, in our
ju~gment, deal with the problem by vindicating public rights.
CONCURRING OPINION . By Paul E. Waters, Member

The many legal and factual questions resolved by the well-written
and detailed Adjudication of the Chairman find me in full accord, with
one exception.
It is not as clear to me as it is to other Board Members, that
... "the public policy and the legislative policy of this State no longer
supports the common law rule and recognizes the implied warranty of
habitability. The Legislature recognized it in enacting the Rent Escrow
Act". First of all, this is not a proceeding under the Rent Escrow Act.
Secondly, and more to the point, I do not believe this Board can or should
reverse a well-settled principle of landlord tenant law such as this simply
by a bald new statement of public policy.
For more than one hundred years the Pennsylvania law has been,
and I believe still is, that while there may be an express covenant that
premises are tenantable, there is no implied covenant of this character on
the part of the landl_ord. Moore v. Weber, 71 Pa. 419 (1872), Rosser v.
Cusani, 97 Pa. S. Ct. 255 (1929).
The Order in this case requires that before any tenant is made
..···
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to. vacate because the landlord does not intend to make the property
habitable as it is economically unfeasible, the matter must again come before
this Board.
Therefore, the questions of moving expenses and rent
differential which I find exceedingly troublesome legally, cannot be imposed
on the landlord without further action by this Board. To that extent,
this is not a fmal Order and I have therefore signed the same with the
concurring reservations here indicated.

Township of Armagh
Docket No. 72-331

TOWNSHIP OF ARMAGH

ADJUDICATION

By PAUL E. WATERS, Member, December 28, 1972

This matter comes before the Board as an Appeal from an Order
the Department of Environmental Resources, hereinafter referred to as the
"Departmene', issued to Armagh Township, ordering it to construct and
operate a joint sewage and treatment facility together with Brown Township.
The joint treatment facility is not to discharge into Honey Creek. Brown
Township has not appealed from the Order issued concerning it.
This Appeal raises for the first time before this Board, the
question of the extent of the Department's discretionary authority to order
municipalities of this State to engage in joint or regional ventures in solving
municipal sewage disposal problems.
A Petition to Intervene was filed by Trout Unlimited, Inc., a
non-profit
corporation
interested
in
preserving Honey Creek,
Mifflin County, Pennsylvania, in its natural state. The petition was granted.
FINDINGS OF FACT

The Township of Armagh ("Armagh") is situate in Mifflin
County, Pennsylvania, and includes the Villages of Milroy, Naginey and
Shrader.
2. The. Township of Brown ("Brown") is situate in Mifflin
·county, Permsylvania, contiguous with and to the southwest of Armagh
and includes the Village of Reedsville.
1.
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3. Armagh and Brown are located on the watershed of the
Kishacoquillas Creek.
4. No municipal sewage collection and treatment facilities
presently exist in either Brown or Armagh.
5.
Under date of July 6, 1972, the Department of
Environmental Resources ("Department") issued separate Orders to Brown
and Armagh requiring the construction and operation of a joint sewage
system and treatment facility which would not discharge into Honey Creek.
6. Honey Creek flows on the surface from a point in the
immediate vicinity of Alexander Cavern in Armagh, southeastward, through
Brown, and has a confluence with the Kishacoquillas Creek at the Village
of Reedsville.
7. Honey Creek contains a very diverse fish and insect
population and supports the natural reproduction of brown trout. Natural
· trout reproduction in a stream of this size, and in this part of the State,
is unusual. This stream is unique in that it originates from a direct water
discharge having a constant, year-round temperature.
8. Honey Creek is stocked, both pre-season and in-season, by
the Pennsylvania Fish Commission. The stream is very heavily fished and
has been the subject of a special project by Trout Unlimited, the members
of which have devoted hundreds of manhours to the construction of stream
improvements, the preparation of a fishing area for children, the collection
of debris in and about the stream and other desirable activities.
9. The discharge of sewage treatment plant effluent into Honey
Creek will have adverse effects on fish and aquatic life in the stream.
10.
Adverse effects would not occur if the discharge were to
a stream having a considerably larger flow than Honey Creek.
II.
The flow of Kishacoquillas Creek is considerably larger than
the flow of Honey Creek.
12.
A single treatment plant serving both Brown and Armagh,
with its discharge to Kishacoquillas Creek, is economically feasible, based
on the evidence available at this time.
13.
If the Villages of Shrader and Naginey are not included in
the system, the total capital cost of sewage systems for Brown and Armagh,
featuring a single-joint treatment plant at Reedsville, will be approximately
the same as the total capital cost o( systems featuring separate plants in
~rown and Armagh.
14. . If t~e Villages of Shrader and Naginey are included in the
system, at least two technologically feasible alternatives exist to pipe sewage
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collected in Armagh to a joint treatment plant located in Reedsville.
15. One such alternative consists of the construction of an
interceptor pipe along Honey Creek from Armagh to Reedsville. The added
capital cost of this alternative, if spread evenly over all users of the system,
.would be less than ·thirty dollars ($30.00) per year per dwelling unit.
I 6. The cost of upgrading a joint treatment facility will be less
than the cost of upgrading two separate. facilities.
I 7. A single treatment facility, discharging into Kishacoquillas
Creek, will preserve Honey Creek as a unique water resource.
18.
A single treatment facility discharging into Kishacoquillas
Creek is consistent with the concept of comprehensive water quality
management and pollution control.
19.
Penns Creek Chapter of Trout Unlimited, Inc., has
undertaken several programs involving many hours of labor in order to
improve the recreational and environmental quality of Honey Creek in
Mifflin County, Pennsylvania.
20. The Penns Creek Chapter of Trout Unlimited, Inc., is
opposed to a sewage treatment facility which would empty into Honey
Creek as proposed by Appellant.
CONCLUSIONS OF LAW

I.

The Board has jurisdiction over the parties and subject matter

of this appeal.
2. There has been, and will continue to be, unlawful discharges
into the waters of the Commonwealth in Armagh Township in violation
of The Clean Streams Law unless action is taken by the Department to
prevent the same.
3. Section 203 (a) and (b) of the Clean Streams Law
authorizes the Department to issue an Order to Appellant requiring the
construction and operation of a sewer system and sewage treatment facility.
4. The Department has not abused its discretion by its Order
of July 6, 1972.
DISCUSSION

The issues raised by this Appeal are important, but not difficult
on· this record. Although doubt is raised by the testimony as to exact
issues Appellant desires to resolve by this Appeal, it seems clear that the
major issue ..is that. referred to in his Trial Brief: "The issues raised in this
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Appeal are almost exclusively questions involving the exercise of discretion
of Daniel B. Drawbaugh, Chief, Division of Water Supply and Sewage, ... "
The authority of the Department of Environmental Resources is not
challenged by this Appeal. It is contended that the discretion granted to
the Department was abused by Mr. Drawbaugh in the Order appealed from.
It is clear that in reviewing an Act of the Department in an area
where generally discretion is given to it, we must find that such action
or Order is arbitrary, capricious or unreasonable before we can properly
disregard it.
Upper Darby National Bank v. Smith, 67 Dauph. 3,
Eways v. Reading Parking Authority, 385 Pa. 592.
The Clean Streams Law, as amended, (1937, June 22, P.L. 1987,
art. 1 and 5, added 1970,July 3l,P.L. _ _ ,No. 222,35 P.S., §691.5
provides that:
"(a) The board and the department, in
adopting rules and regulations, in establishing policy and
priorities, in issuing orders or permits, and in taking any
other action pursuant to this act, shall, in the exercise
of sound judgment and discretion, and. for the purpose
of implementing the declaration of policy set forth in
section 4 of this act, consider, where applicable, the
following:
Water quality management and pollution
control in the watershed as a whole;
(1)

(2) The present and possible future uses of
particular waters;
(3) The feasibility
treatment facilities;*

of combined or joint

(4) The state of scientific and technological
knowledge;
(5) The immediate and long-range economic
impact upon the Commonwealth and its citizens.
·(b) The board shall have the power and its
duty shall be to:
..···
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(I) Formulate, adopt, promulgate and repeal
such rules and regulations and issue such orders as are
necessary to implement the provisions of this act.
(2) Establish policies for effective water
quality control and water. quality management in the
Commonwealth of Pennsylvania and coordinate and be
responsible for the development and implementation of
comprehensive public water supply, waste management
and other water quality plans." (Emphasis Supplied)
We have reviewed the Order of the Department in the light of
all of the testimony presented by both parties, and we are unable to find
any abuse of discretion therein.
Our Legislature, which enuniciates the public policy of our State,
has given broad powers. to the Department to make such determination
and require the very actions on the part of municipalities as are here in
question. It is not a function of this Board to strip away those powers.
· It is true that Armagh Township, the Appellant, does persuasively
argue that it is feasible to construct separate facilities to serve the two
municipalities. There are three hitches, however, in their proposition. First,
the authority to determine how to best solve the sewage treatment problems
of Brown and Armagh Townships does not reside in Armagh Township.
Municipalities are, after all, not independent of, but are completely
dependent upon, our Legislature for their powers. Secondly, the question
before us is not whether Appellant has devised a feasible plan for dealing
with the sewage problem of the area, but whether the Department has
exceeded or abused its discretionary power.
Third, and finally, the
Appellant ignores the main thrust of the Department's argument which is
concern for the preservation of Honey Creek in its present state.
In conclusion, we feel that the Order issued by the Department
on July 6, 1972, is fair and reasonable and clearly falls within the powers
of the Department.
ORDER

AND NOW_, this 28th day of December, 1972, the Order issued
by the Department of Environmental Resources on July 6, 1972, is hereby
affirmed, and the Appeal of Armagh Township is dismissed.
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BEDFORD COUNTY, SUPERVISORS
OF COLERAIN TOWNSHIP, BEDFORD COUNTY

Docket No. 72-167

ADJUDICATION
By PAUL E. WATERS, Member, December 29, 1972

This matter comes before the Board as an appeal from the grant
by the Department of Environmental Resources, hereinafter called
"Department", of a permit to the Bedford Sanitation Service, hereinafter
called "Respondent", to operate a sariitary landfill in Bedford County. The
County of Bedford presently operates a sanitary landfill and is opposed
to a new privately owned operation. When the permit application was
originally filed, the legal notice in error named the wrong county in giving
notice of the location of the proposed landfill. The county raised no timely
objection to the issuance of the permit at that time, and now contends·
. that the defective notice prevented its formal opposition. In addition, there
were a few statements in the application of Respondent which it is alleged
were technically untrue. Appellant now desires to have the permit issued
by the Department revoked or held to be null and void for the indicated
reasons.
FINDINGS OF FACT

On November 16, 1971, the Department granted
Respondent, Bedford Sanitation Service, a Solid Waste Managem~nt Permit
to operate a sanitary landfill in Colerain Township, Bedford County,
pursuant to § 7 of the Solid Waste Management Act ("Act"), Act of
July 31, 1968, No. 241, as amended, 35 P. S. §6007.
2. Colerain Township, either alone or in conjunction with other
governmental entities, has not prepared a Solid Waste Management Plan
which has been approved by the Department pursuant to the Solid Waste
Management Act.
3. Notice of Respondent's application was published in the
Pennsylvania Bulletin on September 18, 1971, but named Chester County
in error, instead of Bedford County.
4: Notice of the grant of the permit to Respondent by the
I.
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Department was published· in the Pennsylvania Bulletin on February 12,
1972.
5. The Department has determined that the site of the sanitary
landfill of Bedford Sanitation Service is fully prepared and ready to be
operated as a sanitary landfill.6. Bedford Sanitation Service has expended approximately
$43,000 to purchase and prepare the landfill site for operation and to secure
a permit: the purchase price of the farm on which the landfill is located
was $35,000; $8,000 was expended to build an access road and drainage
facilities, test the soils and ·drill the required wells.
7. Although Respondent erroneously stated in its application
that local government approval had been given for issuance of the permit,
the Department would have granted the permit to Respondent to conduct
a sanitary landfill operation in Colerain Township whether Respondent
answered affirmatively or negatively the question in the permit application
concerning local government approval.
8. The closest family residence to Respondent's landftll site is
approximately one-half mile from the edge of the site.
9. The land use surrounding Respondent's landf.tll in Colerain
Township, Bedford County, is well in excess of 95% agricultural and
woodland.
On August 6, "1969, the Colerain Township Supervisors
l 0.
passed a resolution ceding to Bedford County its authority "to regulate
the collection of garbage, trash and other solid wastes and to provide
facilities for the treatment and/or disposal of the same" in return for the
county's assumption of the responsibility to provide solid waste disposal
facilities and to file a county plan with the Department.
11.
Due to the location of the mountain ridges in Bedford
County, and the mountainous terrain surrounding the Bedford County
landfill, access to the Bedford County landfill is i.imited.
CONCLUSIONS OF LAW

1. The Department has jurisdiction of the parties and subject
·matter of this appeal .
...··
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2.
The appeal hearing and this Adjudication satisfies all due
process requirements to which the Appellant, Bedford County, is entitled
under the facts of this case.
The Department has exclusive authority under the
3.
circumstances of this case to issue a permit to operate a sanitary landfill.
The permit issued by the Department to Respondent was
4.
properly issued in accordance with the Solid Waste Management Act, with
the Exceptions herein indicated. 1
DISCUSSION

The major question which this appeal raises is, what are the
consequences of a defective notice of application for a Sanitary Landfill
Permit? Although it is true that the application ftled by Respondent did
contain one or two untrue statements, they were not material to the granting
or denial. of the permit, according to the Department itself. One might
ask with some justification, why ask. questions on an application if it matters
not whether a true answer is given, so long as J!!!L_answer is given? We
cannot condone or overlook this as it appears to be unreasonable
administrative practice.
One other related matter deserves comment before we reach the
major issue raised in this case. TI1e Appellant filed a plan for solid waste
management with the Department which was never finally approved. The
Department knew or should have known of the Appellant's plans when
it received the application of Respondent on September 7, 1971. It seems
to us that the Department, dealing as it was with another governmental
agency, should at least have had some contact with the county before
granting the permit here in question.
Moving to the main question, it is clear at the outset that the
Appellant was entitled to have notice and an opportunity to make any
objections it had prior to the issuance of a permit to Respondent. Inasmuch
as the defective notice published by Respondent prevented this, the
Appellant clearly __was entitled to be heard, carrying no heavier burden than
if its objections~) been made before the permit was granted. In short,
this is not a revocation proceeding in any substantive sense. Although the
Appellant is constitutionally entitled to notice and an opportunity to be
.
1.
The Act empowers the Department to issue permits, but establishes no criteria
therefor. The Department is given complete authority to do this by regulation. The act states
simply •. "!i 6007 (~) Applic;ttion for a permit shall be in writing and shall be made on a form
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heard, this can occur at any stage in the proceeding: Ewing v. Mytinger
and Casselberry, Inc., 339 U. S. 594.
We believe that Appellant has been given a full, complete and
fair hearing. We have found their objections to the permit....grant not-to
be substantial. In actuality, the objections, other than ·to the immaterial
misstatements of the application, reduce themselves to a pocketbook issue.
The county does not care to compete with the proposed private enterprise
operation.
The Appellant suggests that we should consider the questions of
need, the nature of the area where the landfill is to operate, and the feelings
of local authorities. These are all important and reasonable considerations.
After reviewing the testimony, however, and giving due consideration to
the factors suggested by Appellant, it is the Board's conclusion that they
do notlead to a conclusion contrary to that reached by the Department.
We, of course, are not required to give these matters more
consideration than the Solid Waste Management Act requires of the
Department in the first instance.
The one problem raised by Appellant which has not, in our
opinion, been satisfactorily resolved by the Respondent or the Department,
concerns the disposal of bulk items of solid waste by Respondent. Appellant
contends that should it close its sanitary landfill operation as a result of
competition by Bedford Sanitation Service, the latter will be unwilling to
process large bulk items of solid waste. Inasmuch as the final approval
for the operation has not yet been issued by the Department, we will resolve
this problem by simply suggesting that the Department give every
consideration to the problems that this could create in such event, and
frame the permit conditions accordingly.
In conclusion, we are satisfied that the Department has fully and
properly administered the Solid Waste Management Act in granting a permit
to Bedford Sanitation Service, Respondent.
We accordingly make the following Order:
I. (Continued)
prescribed, prepared and furnished by the Department and shall set forth such information and
· be accompanied by such data as the department may require."

..··'

~

304.

Bedford County, Supervisors of Colerain Township
ORDER

AND NOW, this 29th day of DECEMBER 1972, the action of
the Department issuing a sanitary landfill permit to Bedford Sanitary Service
on November 16, 1971, is hereby sustained and the appeal of the County
of Bedford is hereby di.smissed.
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