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FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2005.

The Environmental Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929, P.L. 177.
The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Heaﬁng Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the size of the Board
from three to five Members, the jurisdiction of the Board remains

unchanged.
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. COMMONWEALTH OF PENNSYLVANIA,:
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
V. : EHB Docket No. 2003-297-CP-R

NEVILLE CHEMICAL COMPANY : Issued: January 3, 2005

OPINION AND ORDER DENYING
DEPARTMENT’S MOTION TO EXTEND DISCOVERY

By Thomas W. Renwand, Administrative Law Judge

Synopsis:

The Board denies the Department’s Motion to Extend Discovery. The Department
offers no valid excuse a.s to why it did not depose during discoveryvtwo witnesses identified
months ago. The Board has an obligation to enforce the deadlines set forth in its Orders to
maintain the integrity of the legal process.

OPINION

Presently before the Board is the Pennsylvania Department of Environmental

Protection’s Motion to Extend Deadlines to Complete Non-Expert Discovery. The

Department’s Motion was actually filed on December 30, 2004. Following receipt of the .



Motion, the Board held a telephone conference with counsel discussing the Motion and the
respective positions of the parties.

The Department initiated this action by filing a Complaint for Civil Penalties agéinst
Neville Chemical Company on November 3, 2003. The Board has extended the discovery
deadlines and amended the hearing schedule 0\.fer the past year. In fact, on July 29, 2004, we
granted the parties Joint Proposed Case Management Order, which extended the deadlines
for taking non-expert depositions until October 29, 2004.

The Department seeks yet another extension of the non-expert discovery deadlines so
that it can depose two non-expert employees of a consulting firm employed by Neville
Chemical. According t§ the Department’s Motion, “both [individuals] have extensive factual
information about site activities and site conditions at Neville Chemical since 1997.” One of
the individuals was a Senior Project Manager until late 2000 while the other “has been
identified as Project Manager and Site Project Manager.” The Department contends that it
“will be severely prejudiced if it is unable to depose these key factual witnesses ... who had
direct responsibility for work at the Neville Chemical fécility and for reports submitted to the
Department.”

Neville Chemical opposes the granting of the Department’s Motion ostensibly because

the period for non-expert discovery has expired. Neville Chemical points out that on June



30, 2004 it identified these two individuals as having knowledge of matters listed in its
responses to the Department’s first written discovery requests. It further argues that the
Department had one or more discussions with these individuals in the year preceding the
filing of the Complaint. In Neville Chemical’s view, the Motion should be denied because
’the witnesses were well known by the Department during the entire litigation period (if not
before), the discovery deadlines had beén extended earlier, and the Department did not
attempt to depose these individuals until December 2004 — far after the expiration of the
discovery deadline for non-expert depositions. Finally, as a practical matter, since the two
witnesses are employees of Neville Chemical’s consultant, Neville Chemical claims it would
be prejudiced by having to pay their hourly rates while they were being deposed.
Discovery before the Environmental Hearing Board is governed by our Rules of
Practice and Procedure in conjunction with the Pennsylvania Rules of Civil Procedure. 25
Pa. Code Section 1021.102(a). The purpose of discovery is so both sides can gather
information and evidence, plan trial strategy, and discover the strengths and weaknesses of
their respective positions. George v. Schirra, 814 A.2d 202 (Pa. Super 2002). The Board is
charged with overseeing ongoing discovery between the parties during the litigation and has
| wide discretion to determine appropriate measures necessary to insure adequate discovery

while at the same time limiting discovery where required. Sternv. Vic Snyder, Inc., 473 A.2d



139 (Pa. Super. 1984). As part of this responsibility, Thé Board sets discovery deadlines
almost immediately by its issuance of Pre-Hearing Order No.1. Frequently, and in the vast
majority of cases, including this one, the Board will extend these discovery deadlines.

Nevertheless, it is important to the integrity of the process .that these deadlines are
viewed as meaningful and important. Rather than elevating form over substance as the
Department argued in the conference call, by not once again extending a discovery deadline
we are upholding the integrity of the process. Parties have a right to rely on our Orders and
the deadlines they impose. This is especially true here when our Order adopted verbatim a
joint proposed case management order.

As Chief Judge Krancer so aptly stated in Petchulis v. DEP, 2001 EHB 673, where he
granted the Department’s Motion to Compel while at the same time highlighted the
responsibility of the Board to uphold litigation deadlines:

As for litigation obligations, they have to be followed in order to
maintain the integrity of and respect for our legal process.

2001 EHB at 678. Likewise, this sentiment was echoed by Judge Labuskes in Kleissler v.
DEP and Pennsylvania General Energy Corporation, 2002 EHB 617: “The Board has an
independent interest in maintaining the integrity of the litigation process and respect for the

Board by enforcing compliance with its orders and rules.” 2002 EHB at 619.



Our decision not to grant the Department’s Motion is also supported by the fact that
these witnesses are not “surprise witnesses.” The Department has known about them since
even before this litigation began. They have had meetings with these witnesses. Their names
appear in nurherous written documents produced in discovery. They were also formally
identified in answers to discovery requésts inJ ﬁne, 2004. The Department has not advanced
a single reason a&equately explaining why it did not even attempt to depose these individuals
before late December 2004 — more than one and a half months after the close of yet another
discovery extension.

We also emphasize that our decision to uphold the deadline set forth in our Order of
July 29, 2004 is not based on any alleged prejudice to Neville Chemical. During the
telephone conference call, Neville Chemical argued that it would be prejudiced because
although as non-experts the Department was not required to pay anything but the nominal
witness fee of five dollars plus seven cents a mile in travel costs, Neville Chemical would
have to pay the regular consulting fees of these émployees. This fact has been given no
weight in reaching our decision to deny the Motion.

We also disagree as a reason for extending the discovery deadline the Department’s
reliance on the fact that the parties engaged in mediation which was unsuccessful. The actual

mediation did not take place until November — after the close of discovery. In any event,



the Department had months prior to the time it started preparing for the mediation conference
to schedule the depositions of these witnesses. It chose not to do so.

The fact that we are denying the Department’s Motion to further extend the discovery
deadlines does not prevent it from calling these witnesses at trial. There is certainly nothing
in our Rules or the Pennsylvania Rules of Civil Procedure which prohibits a party from

calling a witness at trial who was not deposed in discovery.



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA,:
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

V. : EHB Docket No. 2003-297-CP-R
NEVILLE CHEMICAL COMPANY

ORDER
AND NOW, this 3™ day of January, 2005, after review of the Department of
Environmental Protection’s Motion to Extend Deadlines to Complete Non-Expert Discovery
(Motion) and following a telephone conference wifh counsel, it is ordered as follows:

1) The Department’s Motion is denied.

ENVIRONMENTAL HEARING BOARD

W
THOMAS W. RENWAND

Administrative Law Judge
Member

DATED: January 3, 2005
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By Michael L. Krancer, Chief Judge and Chairman
Synopsis

The Depértment’s Motion In Limine seeking to bar expert testimony regarding
the propriety of conditions in previous unappealed air permits regarding sulfur dioxide is
denied. The Appellant requested the Department to revise the emission limitations for
sulfur dioxide in the Appellant’s federal Clean Air Act Title V Operating Permit which
same emissions limitations had existed in prior unappealed Plan Approvals and Operating
Permits. The Department’s assertion that a Title V Operating Permit review process, by
law, excludes the consideration specific emissions limitations is not supported by the law
or the regulations. Also, administrative finality does not bar the testimony as the Title V
Operating Permit is a new permitting action pursuant to different statutory basis and, in
addition, the Department in this case was specifically requested to alter the sulfur dioxide
limitation from prior permits, considered that request, and denied it.

Procedural and Factual Background

Currently before the Board is the Department of Environmental Protection’s (DEP



or Department) pre-tﬁal Motion in Limine (Motion) seeking to preclude certain expert
testimony to be offered by Appellant East Penn Manufacturing Co, Inc. (East Penn).' The
Department seeks to preclude any expert testimony on the subject of the prior permitting
actions of the Department as they relate to the sulphur dioxide (SO,) emissions
limitations contained in East Penn’s Clean Air Act Title V Operating Permit (TVOP)
which is under appeal in this case.

East Penn filed this appeal outlining 70 separate challenges to TVOP issued by
'the Department to East Penn on June 24, 2003. The TVOP covers East Penn’s secondary
lead smelter operations located in Berks County, Pennsylvania. The secondary lead
smelter operations are part of the lead acid battery manufacturing plant owned and
operated by East Penn. Currently, the secondary lead smelter operations include a blast
furnace and a reverberator furnace (collectively, Furnaces). Stipulation of Facts Between
East Penn Manufacturing Company, Inc. and The Commonwealth of Pennsylvania,
Department of Environmental Protection 5 (Stipulation).

To the great credit of the parties, they have whittled down the 70 issues in the
Notice of Appeal to just three. One of those three remaining»iSsuc_:s, and what appears to
be the most difficult for the parties, is the SO, condition in the TVOP. The Department
placed both a concentration-volumetric limitation and a percent removal efficiency
requirement for SO,, while East Penn had requested that the TVOP contain only a percent

removal efficiency requirement. The crux of the Department’s Motion in Limine, and

Trial in this matter is scheduled to commence on Tuesday, January 11, 2005. Both parties have
filed their Pre-Hearing Memoranda and their Stipulation of Facts in preparation for the trial. The
Department’s Motion and Memorandum of Law in support thereof incorporate the Department’s Pre-
Hearing Memorandum. Thus, in addition to the Motion, we are relying on both the parties’ Stipulation and
the parties’ respective Pre-Hearing Memoranda in our discussion of the background of the Motion and the
disposition thereof.
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apparently its case-in-chief in this litigation on the SO, condition, is the doctrine of
administrative finality. Before this appealed permitting action, the Furnaces had been
the subject of a number of unappealed permitting actions since 1988 in which the
unappealed permits contained both a concentration-volumetric limitation and a percent
removal efficiency requirement for SO,. The Furnaces were the subject of a 1987 Plan
Approval Application submitted by East Penn and Plan Approval 06-319-075 iséued by
DEP. Stipulation Y 6 & 8. The application proposed a SO, emissions limitation of 120
parts per million (ppm). Prehearing Memorandum of East Penn Manufacturing Co. 9 17
(East Penn Pre-Hearing Memorandum). On December 30, 1988 the Department issued
Plan Approval 06-319-075 which did not contain any limit for SO, on the face of the
document but it incorporated by reference the Plan Apprqval Application. Stipulatioﬁ |
8. In May 1990, East Penn submitted a revised Plan Approval Application, which set
forth SOz limits of not to exceed 200 ppm, and a 92% removal efficiency. Stipulation
12. The same SO, emission limit and removal efficiency, i.e., 200 ppm and 92%
removal efficiency, were contained in a January 1991 revision to the revised Plan
Approval Application. Stipulation § 13. DEP issued Plan Approval 06-31 9—075A on July
1, 1991 that contained the same dual SO, emissions limitations. Stipulation § 14. On
July 19, 1993 DEP issued Operating Permit No. 06-319-75A to East Penn for the
operation of the Furnaces which included SO, emissions limitation as set forth in the
prior Plan Approval as clarified by a July, 1991 DEP communication with East Penn, to
wit, 200 ppm (wet) as a one-hour average, and an hourly SO, removal efficiency of 92%.
Stipulation q 16. East Penn did not appeal any of the Department’s aforementioned

permitting actions. Stipulation {15 & 17.
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In March 2001, East Penn submitted its TVOP Application for its smelter
operation. Stipulation § 18. In that application, East Penn requested a change to the SO,
limitations for the reverberator furnace which had existed in prior permits. East Penn
Pre-Hearing Memorandum 9 75. Specifically, East Penn had requested in its TVOP
application that the hourly concentration-volumetric limit be changed to the state default
requirement of 500 ppmv as set forth in 25 Pa. Code § 123.21(b). Id. The reason behind
East Penn’s request was its contention that the Best Available Technology (“BAT”) for
the source, which both parties seem to agree must be applied, both then in the prior
permits and now in the TVOP, does not consist of both a concentration-volumetric
limitation and a percent removal efficiency requirement for SO,. Instead, BAT is only a
percent removal efficiency requirement. East Penn contends that the dual limitation for
SO, found its way into the prior Plan Approval and Operating Permit because the
concentration-volumetric limitation component was not a BAT matter but, instead,
related to the separate Prevention of Significant Deterioration (“PSD”) regulatory
program.

On March 13, 2002 DEP issued a draft TVOP that contained SO, emissions
limitations of 225 ppm (dry) hourly average, a 90 ppmv (dry) 12-month rolling average
and maintained the 92% removal efficiency. Stipulation § 19. The Department contends
that the dual SO, permit limitations (concentration-volumetric and percent removal) are
BAT for the source, both historically and now. East Penn responded to the first draft
TVOP with a comment letter dated April 26, 2002 in which, among other things, it
restated its request that the TVOP change the SO, limitation as East Penn had previously

requested. East Penn Pre-Hearing Memorandum 9§ 79. The Department’s response to
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East Penn, outlined in.a letter dated October 17, 2002, stated thaf the Department “found
no reason to change the emission limits.” Stipulation §20. Despite continued requests to
change the Sdz limits from East Penn, the second and third draft TVOPs issued by DEP
contained the same SO, limits as in the first draft TVOP. Stipulation q 20. The TVOP
issued by DEP that is the subject of this appeal contained the same dual SO, limits as in
the draft TVOPs.
Discussion

The Department’s Motion rests upon two separate but, perhaps, related theories.
First, the Department says that a TVOP is not the place or the forum to entertain a request
to change permit emissions limits. The Department summarily states in its Pre-Hearing
Memorandum that it “does not reconsider emission limits at the TVOP stage.” DEP Pre-
Hearing Memorandum § A. 44. The only thing the Department does at the TVOP stage
is to determine whether emissions limitations, in this case the SO, limitations, were
erroneous or obsolete and it determined upon review that they were neither. Absent an
erroneous or obsolete permit condition, the Department at the TVOP stage “merely
incorporates exiting permits, regulations, and requirements into the facility-wide permit.”
DEP Pre-Hearing Memorandum Memo § B.11. Accordiﬁg to the Department, the proper
format to request an emissions limitations change is the submission of a Plan Approval
application. The Department extends this argument to say that because East Penn has not
submitted the supposedly required Plan Approval application embodying its request to
change the SO, limitation, East Penn has failed to exhaust its administrative remedies.
Second, the Department claims that the SO, limits in the TVOP are insulated from any

challenge now because of the doctrine of administrative finality. The Department argues
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that inasmuch as East Penn did not appeal any of the Department’s permitting actions in
the 1980s or 1990s, and per its theory of the role and function of a TVOP, the
Department merely incorporated exiting permits, regulations, and requirements into a
facility-wide permit and the SO, limits in the 2003 TVOP are insulated from challenge in
this action. Also, East Penn is foreclosed from collaterally challenging in this action the
BAT determinations made in the prior unappealed permitting actions which have now
become administratively final.

The Department’s Motion must be_denied on a host of grounds. The Department
cites no legal authority whatsoever in support of its assertions about ¢ither the role and
function of a TVOP or the boundaries of appropriate review under the TVOP process.
We have been unable to uncover in the law or the regulations any such limitations on the
TVOP as the Department has suggested. It may well be so that a separate plan approval
application is one vehicle for a permittee to request a change in permit emissions
limitations but there is nothing that has been presented to us by DEP or that we have
independently found in the law which either: (1) mandates that to be the exclusive
method of doing so; or (2) prohibits the TVOP from being a forum or an opportunity for
doing so.

So to say, as the Department does, that “the Department does not reconsider
emission limits at the TVOP stage” is more a describtion of its attitude or disposition on
the topic than a grounded recitation of the law. In this case, the permittee asked for a
change to the emission limitations for SO, and there is nothing in the law which DEP has

pointed us to or that we have found independently which requires or even allows the
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Department to treat that request as nullity or as being supposedly outside the legal scope
of aTVOP.

Even the Department’s own guidance on the TVOP process does not support its
narrow and exclusive view of the role and functions of the TVOP. A proposed East
Penn trial exhibit is a DEP paper “Implementation of EPA’a White Paper for
Pennsylvania DEP Title V Permit Applications” (DEP Paper). The DEP Paper says:

The DEP will be reviewing, as part of the Title V permit building process,

whether it is appropriate to incorporate prior permitting requirements

into the permit.

Although Title V facilities are not required to reconsider prior NSR and

PSD applicability decisions, an opportunity will exist to appropriately

revise erroneous or obsolete permit conditions. Pennsylvania has always

taken this position and has advised facilities that the Title V operating

permit is analogous to a cooperative agreement