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FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2001.

The Environmental Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929,} P.L. 177.
The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, ﬁpgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the size of the Board
from three to five Members, the jurisdiction of the Board remains

unchanged.

it



ADJUDICATIONS

Case Page
Ainjar Trust, John O. Vartan, TTUSEEE.........ccccvrerreriirinniririnrsinnnresessrssssssseseresessseresenes 927
Birdsboro & Birdsboro Municipal Authority oot 377
Bituminous Processing Co., INC....cc.coeueivririniriciiesintintneecreisssieness e ssesessssseseessssensons 489
Defense Logistics Agency, Department of the Army, and Defense Supply

Center Philadelphia.........ccccvvvuieeeeiiiiirceriiinercerescsresiseesreresterestssesseseseeessesseseesessenses » 1215
DEP v. Leeward Construction, Inc. ...................................................... 870
Barbara Eisenhardt, Richard Gaver, Martin Bidart, Steve Downs, Gini Vincent,

George Dailey, Alan Shelly and Nicholas Calio .......c.cccveeriececnenieinnnenneniiersesinennenes 563
Michael W. Farmer and M.W. Fatmer COMPANY ......c.coccrerersreseririe e 271
Lisa and Steven Giordano and Township of Robeson............. e rerereee s 713
Hrivnak Motor Company, John Hrivnak and Pear] HEVNK ..vvvereerreerseeeeeeesesesssereenes ‘ 579
Carl L. Kresge & Soms, INC.......coiiiiiniiiicrineiectitneeseeresisest e stscssesesssssssssessessacsnnes - 502
Leeward Construction, Inc., v. DEP ....................... e st R 870
North American Refractories Company .........ceeeu.. eteete ettt eb et be e neae e e s e aras 452
Philip O’REiILY oottt s s s, 19
Richard and Cathy Maddock ........cccccceeerereneee. e s raesaenes .................................... 323
John M. Riddle, Jt. ..o e et 221
Wiliiam AL SIMEALEY ...ttt st a s s s 131
Stine Farms and Recycling, Inc., Clayton Stine, Jr;, and Michael Stine ........c.ccceerverneen. 796
United Mine Workers of America,.United Mine Workers of America District 2,

And United Mine Workers of America, Local 1197 ..o, 1040
Dawn M. Ziviello, Angela J. Ziviello and Archimede Ziviello, IlL............cccoovruevecrrncnenc. 1177

iii



OPINIONS

Case | Page
Ainjar Trust, John Q. Vartan, TIUSLEE ......ceeveeeriverreeeeierieseseteseeeeseaeesssesssssesssesessssesssenses 59
Benjamin D. and Sara Jo Au, Ralph and Peggy Yenzi and Geraldine Brocious.............. | 527
Peter Blose (11/01/01, Motion to Amend ApPpPeal) ........ccveevrreeerreereeereeerneeerereessneeeas ..... 1012
Peter Blose (11/01/01, Motions to COmMPEL) .......ceveererecreiveeiireeieeneeeesreeceeesseeeneeesveens 1018
Peter Blose (06/22/01) ........................................... ettt SO SO 664
Brian A. and Antionette Candela........................ .............. e 263
Dauphin Meadows, INC. ......cccovririerninrereeninriiseinresestseereseressneeseesseesssesasesssessessnsesns 116
Defense Logistics Agency, Department of the Army, and Defense Supply |
Center Philadelphia (04/16/01)........cccececeeverveuennncs eieerersseteee ettt et e et esae s e s aesaeae nenaane 337
‘Defense Logistics Agency, Department of the Army, and Defense Supply

Center Philadelphia (07/11/01).....cccevieiiveirinteeierreeerieetseeeereesaeesessessseeeessseesneeesnseans 700
DEP v. Andrew Lentz (09/13/01)...c.cccceveveecereveerecieneenrennn. reeerernreesrareeanaeeereartareeeaaannes 838
DEP v. Andrew Lentz (11/09/01) ..ccuuveiieeuiiieciiriseiscineisisiseisnesissietistsnsssesesnnee 1028
Edward P. Davailus and Sandra Davailus, Co-Exécutors of the Last Will and

Testament of Pauline Davailus and Davailus Enterprises, Inc. .......cccceeveveiieiecnrincccvirienes 607
Environmental & Recycling Services, INC. ........iiiuivnemenennincioesinciniscnisssc et 824
Exeter Township, Berks County, Authority .......... ceveemsesteserse s st me et b st e st serans 542
Stephen Ferino and FIank FETNO. .. ... eeeeeeeseesesseessssesseessmssesesessssesseeseessossesennns 531
VIEGINHA L FIY oottt ee e s e s e e s sat e s e e st s see e s an e ensanesseanen 683
Lisa and Steven Giordano and Township of Robeson.......... T , 844
Global Eco-Logical Services, Inc. and Atlantic Coeast Demolition and

Recycling, Inc (01/11/01) ..ccovvrievereneeeeneninenes ferterseestesneesteastaessenaee et s ae st tesenasaaeeeeannes | 74
Global Eco-Logical Services, Inc. and Atlantic Coast Demolition and

Recycling, INC (02/01/01) c.covuerereeeerieecrreceriesnniesteneseaeseseeseasssessnessseessasensessonsaesessesansns 99
Robert K. Goetz, Jr., d/b/a Goetz Demolition Company .................................................. 1127

iv



Kim Graves and Bob North, Inc. (08/28/01, Motion for Partial Summary Judgment) ...
Kim Graves and Bob North, Inc. (08/28/01, Motion for Summary Judgment)...............
Harrirhan Coal Corporation (01/02/01) ...cceeviveeiiiivinnenreeninecirresneeesnneenns e
Harriman Coal Corporation (03/07/01) ...ccvceruriueeieeirinienreerierieeesnreeieeaeeeeeeseesseessensens
WilHam T. HOPWOOA (06/19/01) creeorreeoeeeeoseessseesseeseeeeseessessseessssesseseeeeeeeessesseeeeee
William T. HoOpwood (12/21/01) c.cvveeeireeiieirieieisesieseeenienneninesseeeeeetensesesesessaesessseneens
Jefferson County COMMISSIONETS, €6 Al. .......vvuveueeereesieeniseraeeesteeeessesseseeseereseasenessssesenes
Victor Kennedy, d/b/a Kennedy’s Mobile Home Park ................... .................................
Jacques Khodara, Eagle Environmental LP (04/63/01) ...................................................
Jacques Khodara, Eagle Environmental LP (09/ 1 8/ 01) et
Carl K. KIESZE ..cuviveureiieciiiereteiestesteessieeteseseestessassassasses s snasssessasasnsassssnasssssasssaeses
Carl L. Kresge & Sons, INC....coovuieieiieeecienesee e seeeeseeece vt eeestesenreecessenaeeeessneassnanssneanas
Borough of KUIZEOWI ........ccvecceviriienieneiieeineenennttessreesesseesesstieseneesessencaessnnasassseasssssesssasns
Leatherwood, INC. .......cccvvieverereieecreeeereretsiereeseeesneeesssaessnssresssneesssssassssssnssssssesssnessssanes
Andrew Lentz, DEP v. (09/13/01 oocovoroeee. I SR
~ Andrew Lentz, DEP v. (11/09/01) .....cevvvumverrnnee. _ e TR
Quinﬁ Lickman and International Anthracite Corp..' .........................................................
Little Swatara Valley Association ................................
Lower Paxton Township (03/07/01) .....cccoeriuremrecrmnceniincineenrieiintesicecsesnessessessssine
Lower Paxton Township (08/23/01) AR
Richard and Cathy Maddock (04/10/01, Docket No. 2000-164-L)...ccccvrrirrencecinneeinnen.
Richard and Cathy Maddock (09/12/01, Docket Nos. 2000-145-L, 2000-164-L) ...........
Richard and Cathy Maddock (10/19/01, Docket No. 2001-183-L)....c..cccevuvrveerverecsncnn

Brian and Lynn Measley et al. oo eeer e e s e ettt et see et

781

790

234

661

1254

299

109

311

855

1169

511

1115

13

838

1028

214

305

256

753

316

834

1000

706



.................

Milco Industries, Inc., and Municipal Authority of the Tan of Bloomsburg
Orix-Woodmont Deer Creek I Venture L.P........... .........................................................
Township of Paradise and Lake Swiftwater, Inc. ( 1.0/02/01) ettt ettt nes
Township of Paradise and Lake Swiftwater, Inc. (10/30/02) ........cocevvvvvvevivircrcenrrirreieen.
Township of Paradise and Lake Swiftwater, Inc. (11/15/01) .....ccovuvricrviuvcriciccninnnnes
Pen.nsbyurg Housing Partnership, L.P. .......ccoiiiiiiiiieiineserinnienereereeer e
Stanley D. Petchulis, Sr. and June A. Petchulis, his wife...........cccooeveevrveereerevinerreennnnnee.
Tire Jockey Services, Inc. ........................................................
Walter SChneiderwind...........vv.eeneeveeeeseererserern et ense oot eee e

Daniel and JOAN STEIML «ueeenereeieeeeeeee ettt et e eeeeeteteeseessauteseseessaesensessssansaessseseseesanns

Benjamin A. and Judith E. STEVENS.....c.covceeiiiiierenieerrerecneneeenenesesiessssesessesssssesesesasannes

Leonard E. TTIES ..cccooovereivirtiiitiiicniereteeei ettt et ees sttt esenesens :

Tri-State River Products, Inc., Glacial Sand & Gravél Company,
The Lane Construction Company and Pioneer Mid-Atlantic, Inc. ........cccceeeeeevernercnnnnce.

John M. Riddle, Jr. (04/16/01, Docket No. 98-14;27MG) ................................................
John M. Riddle, Jr. (04/30/01, Docket‘ No. 2000-230-MG, Motion to Dismiss).............

John M. Riddle, Jr. (04/30/01, Docket No. 98-142-MG, Motion for Partial

Summary JUAGMENL) .....cccervriiiecieniritieriecrete ettt '

John M. Riddle, Jr. (04/30/01, Docket Nos. 99-226-MG, 99-227-MG, Motion
FOr ReCONSIAETAtION).......ceiueeieieieeeienreenrneseernnistesasssessaentsnessesnresessssesssssesestsssssssssssssosesens

Scott Township Environmental Preservation Alliance...........cccovvvieriinnccnniiiniinen.

Southeastern Chester County Refuse AUthOrity ........ccovceeevcenvcnniniinninnnininiennnns

Jonas and Lydia Zook ............. eteeteesterereetebeesetereeatebesteteaes e s st st r At h s Rttt st naeeesseseees

vi

1141
861
628
653

444

556
355

417
429

422
90
364

690



2001 DECISIONS
ACT 339
Payments toward costs of sewage treatment plants--542
AGENCY LAW—1115
AIR POLLUTION CONTROL ACT—796, 995
Appealable Action—444
Permits—131
Minor modification—131
Regulations
‘Chapter 127, Construction, Modiﬁéétion, Reactivation & Operation
Subchapter A: General
Subchapter B: Plan Approval Requirements
Subchapter C: Reserved
Subchapter D: Prevention of Significant Deterioration
Subchapter E: New Source Review—452
Subchapter F: Operating Permit Requirements
Subchapter G: Title V Opefating Permits
Subchapter H: General Plan Approvals
Chapter 129, Standards for Sources:—790
BITUMINOUS COAL MINE ACT
Powers and duties of mine examiners—1040
Powers and duties of mine foremen—I1 040

Pre-shift examination—1040

vii



DEFENSES
Discriminatory enforcement--337
Lack of factual basis for DEP action--337
Sovereign immunity--337
ENVIRONMENTAL HEARING BOARD ACT—116, 706, 1000, 1115

ENVIRONMENTAL HEARING BOARD PRACTICE AND PROCEDURE—109, 305,
844, 995, 1000

Admissions—790
Affidavits (see also Verification, at 19.79)—920
Amendment of pleadings and notice of appeal—74, 59, 920. 1012, 1034, 1254
Appeal nunc pro tunc—1254
Appealable actions—542
Burden of proof—1040
Under Board's rules (25 Pa. Code § 1021.101)
Burden of proceeding—377
Burden of proof—377, 927
Civil penalties (1021.101(b)(1))
Environmentally harmful DEP actions
In general, party asserting affirmative—511
Orders to abate pollution or nuisance (1021.101(b)(3), (d), and (¢))
Order for construction of sewage facilities |
(Party Asserting Affirmative, see "In general, party asserting affirmative")

Refusal to grant air quality variance



Refusal to grant, issue, or reissue a license or permit (1021.101(c)(1))
Revocation of license or permit
Third party appeals of license or pérmit—3 77
Third party objections to settlements
Civil penalties—99
Joint and several liability
Merger
Prepayment—>511
Compliance with Board orders—861
Consent orders, adjudications, and agreements—99, 337
Discovery
Motion to comﬁel;673, 838, 855, 1028
Privileges
Deliberative process privilege—256
Production of documents—824
Protective orders—256
Relevancy—3855, 1018
Reopening discovery—700
Request for admissions—838
Sanctions—824, 1005
Supplemental responses—825
Dismissal

Motion for—116, 316, 542, 628

xi



(Affidavits, see “Affidavits™)

Settlement proposals—1177
Finality (see also “law of the case doctrine” under this title)—99, 542, 781
Intervention—82, 311, 364, 556
Jurisdiction—116, 542, 607, 1127

11.1.1. Pre-emption by federal law
Mootness—664, 1127

Factor in assessing future penaltyé-l 127

Issues of recurring nature exception

No relief available—527
(Motion in limine, see “Limiting issues, motion to limit issues™)
(Motion to/for . . ., see particular type of motion (e.g., summary judgment))
Notice of appeal—59

Issue preclusion (25 Pa. Code § 1021.51(¢))

Perfection of appeal (timeliness)—661
Prejudice—74, 1005
Reconsideration

By non-party

Final order—422

Interlocutory order—1
Recusal—531
Remand—116, 664

Sanctions—13, 861

xii



Scope of review—563
Standard of review—131
Standing—131, 417, 444
Strike
Motion to strike—13, 59, 753
Substituting a party—263
Summary judgment—1, 628
Motion for summary judgment—>59, 653, 683, 753

Supersedeas—214, 234, 1141
Sustain appeal, motion to—299

11.2. Withdrawal of counsel—673

MUNICIPAL WASTE PLANNING, RECYCLING AND WASTE REDUCTION
ACT—713

NON-COAL SURFACE MINING CONSERVATION AND RECLAMATION ACT
Bonds—502
Civil penalties—511
Permit approval or denial—377
Prepayment—>511
NUTRIENT MANAGEMENT ACT—305, 1177
PENNSYLVANIA CONSTITUTION
Article I, Section 10 (takings)—607
PENNSYLVANIA SAFE DRINKING WATER ACT
Regulatio_ns

Chapter 109

xiii



Subchapter A: General Provisions—683
POWERS AND DUTIES OF DEP—713, 870
Prosecutorial discretion—337
SEWAGE FACILITIES ACT
Official plans—59, 90, 927
Regulations
Chapter 71, Administration of Sewage Facilities Program
Subchapter A: General
Definitions—59
Subchapter B: Official Plan Requirements—59
General—90
Subchap;ter C.: Development Plan Revisions—563
Chapter 94, Municipal Wasteload Management—927
General provisions |
General requirements
Action on overloaded facilities—927
SOLID WASTE MANAGEMENT ACT—713, 796
Definitions
Used oil as a solid waste—1141
Authorized representative
Processing—1141
Storage/Disposal—1141

Transfer facility (Act 109)—1141

Xiv



DEP enforcement orders—99
STATUTORY CONSTRUCTION ACT
Legislative intent controls—452
Presumptions in ascertaining legislative intent—452
STORAGE TANK AND SPILL PREVENTION ACT—271
Enforcement orders—337, 579, 781
Regulations
Chapter 245: Spill Prevention Program
Subchapter B: Certification Program for Installers and Inspectors
Subchapter C: Permitting |
Subchapter D: Corrective Action—579
STORM WATER MANAGEMENT ACT—19
SURFACE MINING CONSERVATION AND RECLAMATION ACT—489
Bonds—316, 690
Partial release—429
Health and safety
Abatement of nuisances
Affecting water supply—221
Regulations
Chapter 86, Surface and Undergrouﬁd Coal Mining: General
Subchapter A: General Provisions—323
Subchapter B: Permits—323

Applicants affirmative duty to show non-pollution

Xv



Subchapter C: Small Operator Assistance Program
Subchapter D: Areas Unsuitable for Mining
Subchapter E: Coal Exploration—323
Subchapter F: Bonding and Insurance Requirements—355, 429
Subchapter G: Civil Penalties for Coal Mining
Subchapter H: Enforcement and Inspection |
Subchapter I:  Employee Conflict of Interest
Subchapter J: Remining and Reclamation Incentives
Subchpater K: Mine 'Opera':cor’s License—234
- UNITED STATES CONSTITUTION
Taking (Fifth Amendment)—607
WASTE TIRE RECYCLING ACT

Definition of Waste Tires—1141

Processing Issues—1141

xvi



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

JOHN M. RIDDLE, JR.

\A

EHB Docket No. 2000-230-MG
COMMOWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: April 30,2001
PROTECTION and HEPBURNIA COAL :
COMPANY
OPINION AND ORDER ON MOTION TO DISMISS

By George J. Miller, Administrative Law Judge
Synopsis:

A motion to dismiss an appeal from the approval of a renewal of a mining permit under
the Surface Mining Conservation and Reclamation Act on the ground that the appellant lacks
standing is denied because standing need not be established in the notice of appeal, the motion is
supported only by the permittee’s bare assertion that the appellant will not be adversely affected
by the Department’s action and the appellant states that he will be adverseiy affected by the

Department’s action, or at least that he needs more information to make such a determination.

OPINION

This appeal arises from the approval by the Department of Environmental Protection of
the renewal of a surface mining permit issued to Hepburnia Coal Company (Hepburnia) under

the provisions of the Surface Mining Conservation and Reclamation Act (the Act)’ to continue

| Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §§ 1396.1 — 139631,
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mining on spéciﬁed properties owned by persons other than the Appellant in New Washington
Borough, Clearfield County. The Department’s approval contained a special condition
prohibiting additional mining on the Appellant’s property untii Hepburnia obtains a
Supplemental C signed by all of the Riddle property owners and corrects the ownership
information for the property owned by all the Riddle property owners on the application’s permit
maps.

The Appellant, John M. Riddle, Jr., filed a notice of appeal containing 34 objections to
the Department’s action. Hepburnia has moved to dismiss this appeal on the ground that the
Appellant lacks standing to appeal this order because none of these 34 objections allege any
manner in which continued mining on other properties will have an impact on his property, and
any further mining activities conducted under the Surface Mining Permit will not affect the
Appellant’s property.

The Appellant’s answer to the motion states both that he cannot tell whethef continued
mining on the other properties would impact the Appellant’s property because the other
properties on which continued mining is authorized are not listed and that the Department’s
decision does “affect the property the Appellant owns an interest [sic].”

We must assess a motion to dismiss in a light most favorable to the non-moving party.
We will dismiss the appeal only where the moving party is entitled to judgment as a matter of
law. Florence Township v. DEP, 1996 EHB 282, 285.

The Act at 35 P.S. § 1396.4(b), governing applications for permits and bond releases
~ provides in relevant part:

Any person having an interest which is or may be adversely
affected by any action of the department under this section may

proceed to lodge an appeal with the Environmental Hearing Board
in the manner provided by law.....” :
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We must deny the motion on the stated ground that the notice of appeal does not set forth
facts on which the Appellant’s standing might be based, because the notice of appeal is not
required to contain any such information. In a motion to dismiss, it is the burden of the moving
party to establish that the Appellant lacks standing. Sgder v. DEP, 1999 EHB 782, 785; see also,
Valley Creek Coalition v. DEP, 1999 EHB 935, 941, |

We must also deny the motion based on Hepburnia’s bare claim that further mining
activities will not affect the Appellant’s property. The Appellant thinks he will be affected or
that at least he needs more information on which he might make such a determination. Since the
standard for standing under the Act is “[a]ny person having an interest which is or may be
adversely affected”, we must assess the motion in the light most favorable to the Appellant and
deny the motion to dismiss.

Accordingly, we enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

-

JOHN M. RIDDLE, JR.

V. ,
EHB Docket No. 2000-230-MG

COMMOWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and HEPBURNIA COAL

COMPANY

ORDER
AND NOW, this 30th day of April, 2001, the Permittee’s Motion To Dismiss is hereby
denied.

ENVIRONMENTAL HEARING BOARD

D gos. il

GEORGE J. MILF,
Administrative Law Judge
Chairman

DATED: April 30, 2001

c: DEP Bureau of Litigation
Attn: Brenda Houck

For the Commonwealth, DEP:
Thomas M. Crowley, Esquire
Matthew B. Royer, Esquire
Southcentral Region

Appellant - pro se:
Mr. John M. Riddle, Jr.
RR 2, Box 282
Mahaffey, PA 15757
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For Permittee:

Michael S. Marshall, Esquire
AMMERMAN & MARSHALL
310 East Cherry Street
Clearfield, PA 16830
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
ILECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

JOHN M. RIDDLE, JR.

V.
‘EHB Docket No. 99-226-MG
COMMOWEALTH OF PENNSYLVANIA, . : EHB Docket No. 99-227-MG
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and HEPBURNIA COAL : Issued: April 30,2001
COMPANY :

OPINION AND ORDER ON
MOTION FOR RECONSIDERATION

By George J. Miller, Administrative Law Judge
Synopsis:

The Board denies the appellant’s motion for reconsideration because he has failed
to come forth with persuasive and compelling reasons which would necessitate
reconsideration. While it is clear that the appellant disagrees with the Board’s
conclusions, he has pointed to no mistake of law or fact or properly brought forth any
new relevant evidence which could not have been presented at the hearing.

OPINION

Before the Board is the motion for reconsideration by John M. Riddle, Jr.

(Appellant). The Appellant requests the Board to reconsider its adjudication issued on

February 26, 2001.! For the reasons that follow, we will deny the Appellant’s motion. -

! Normally, the Board requires petitions for reconsideration of final orders to be
filed within 10 days of the adjudication or final order because the period for
reconsideration iuns contemporaneously with the 30-day right to appeal to the
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The Board will only grant reconsideration for compelling and persuasive reasons.
25 Pa. Code § 1021.124(a); Potts Contracting Co. v. DEP, EHB Docket No. 97-236-C
(Opinion issued February 25, 2000). The Board’s rule provides bases upon which
reconsideration may be granted:

(1) The final order rests on a legal ground-or factual finding which has not

been proposed by any party.
(2) The crucial facts set forth in the petition
(i)Are inconsistent with the findings of the Board.
(ii)Are such as would justify reversal of the Board’s decision.
(iii) Could not have been presented earlier to the Board with the
exercise of due diligence.
. 25 Pa. Code § 1021.124 (1) and (2).

The subject matter of the Appellant’s appeals was his allegation that mining
activity by Hepburnia Coal Company (Permittee) caused the diminution of the water
supply in his drinking water wells. Although the Permittee was presumed to have caused
this diminution of water supply by operation of Section 4b(f)(2) of the Surface Mining
Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended, 52 P.S.
§ 1396.4b(£)(2), after considering the evidence presented at hearing, the Board concluded
that the Permittee had rebutted this presumption and shown that there were factors other

than its mining activity which caused the diminishment of water supply in the

Appellant’s well.

Commonwealth Court. 25 Pa. Code § 1021.124 and Comment. The Appellant sought an
extension of time which was granted only because of his unusual travel circumstances
and because he informed the Board that he did not intend to file an appeal with the
Commonwealth Court and understood that he only had 30 days from the final order to do
so. The Appellant was also granted leave to file a reply brief which was received by the
Board on April 23, 2001. ’
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The Appéllant raises three grounds for reconsideration: (1) his belief that the
Board’s decision was based ‘on an erroneous conclusion that the mining activity at issue
occurred on property owned by the Appellant; (2) the Board incorrectly concluded that
the testimony of two ei(ggrt witnesses was credible; and (3) the Board made its decision
based on an incorrect standard of proof. None of these arguments provides a compelling
reason for the Board to revisit its decision.

Property Ownership

It is clear, reading the Board’s adjudication as a Whole,v the Board’s decision in
this matter did not hinge on any question of property ownership. First, there is no
statement that mining activity and the Appellant’s well were on the same parcel of
property. Second, even if the Board did erroneously conclude that the mining and the
well were on the same parcel, the Appellant has not explained how this fact would
change ’the outcome of this appéal. We agree that property ownership may be a pressing—
issue in other appeals before the Board concerning this Appellant and this Permittee.
However, the pivotal conclusion in this case was that mining occurred within 500 feet of
the Appellant’s well, which raised the presumption that the Permittee was liable for the
diminution of water supply unless it could show otherwise. (Conclusion of Law No. 2)
The Appellant does not contest this coﬁclusion. Therefore we so no reason to grant
reconsideration on this basis.

Expert Testimony

The Appellant .nex*t takes issue -with the conclusions reached by the expert

witnesses that it was more likely than not that the supply problems in the Appellant’s

well were caused by his failure to properly maintain the well, and not the mining activity
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of the Permittee. However, the Appellant simply disagrees with the Board’s conclusions.
He does not provide any evidence, which could not have been presented at the hearing,
that would show that the Board made a mistake such as to warrant reconsideration.
Reconsideration is not"an appropriate vehicle to cure the evidentiary shortcomings of the
Appellant’s case. Cf Svonavec, Inc. v. DEP, 1998 EHB 346; Marwell, Inc. v. DEP, 1998
EHB 7 (failure to include an exhibit which should have been presented in the motion for
summary judgment does not provide a basis for reconsideration).

Standard of Proof

The Appellant argues that the Board improperly granted judgment in the -
Department’s favor based on a conclusion that it “was more likely than not” that factors
other than the Permittee’s mining activities caused the diminution of the Appellant’s
water supply. The Appellant views this phrase as an “expression of doubt” and that a
“decision of this ;nagnitude can have no doubt.”

It is a well-settled principle of law, that a civil tribunal need not reach a
conclusion “béyond a reasonable doubt,” as is required in criminal trials. Rather, the
proponent of a defense must prove the facts that support judgment in its favor by a
preponderance of the evidence. See, e.g., 25 Pa. Code § 1021.101(a)(“It shall generally
be the burden of the party asserting the affirmative of the issue to establish it by a
preponderance of the evidence.”) To satisfy the “preponderance of evidence” standard, a
party need not foreclose the possibility of other alternatives; it need only prove that the
existence of a contested fact is more probable than not. South Hills Health System v.
Department of Public Welfare, 510 A.2d 934, 936 (Pa. Cmwith. 1986); C & K Coal Co.

v. DER, 1992 EHB 1261, 1289. It is clear from the Board’s adjudication that it was not
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expressing significant doubt as to the cause of the diminution of the Appellant’s water
supply. Rather, it was simply articulating its findings in within the framework of the
“preponderance” standard.

In sum, inasmuch as the Appellant has failed to come forth with a compelling
reason for the Board to reconsider its ¥ ebruary 26, 2001 adjudication, the Appellant’s

motion is denied. We therefore enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JOHN M. RIDDLE, JR.

V.
EHB Docket No. 99-226-MG

COMMOWEALTH OF PENNSYLVANIA, : EHB Docket No. 99-227-MG
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and HEPBURNIA COAL

COMPANY

ORDER
AND NOW, this 30t day of April, 2001, the motion of John M. Riddle, Jr. for

reconsideration in the above-captioned matter is hereby DENIED.

ENVIRONMENTAL HEARING BOARD

GEORGE J. MILLER!,
Administrative Law Judge

Chairman

THOMAS W. RENWAND
Administrative Law Judge

Member

MICHELLE A. COLEMAN
Administrative Law Judge
‘Member
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DATED:

BERNARD A. LABUSKE@.
Administrative Law Judge
Member

MICHAEL L. KRANCER
Administrative Law Judge
Member

April 30, 2001

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Matthew B. Royer, Esquire
Southcentral Region

For Appellant:

Mr. John M. Riddle, Jr.
RR 2, Box 282
Mabhaffey, PA 15757

For Permittee:.
Hepburnia Coal Company
P.O.Box 1

Grampian, PA 16838
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL. CARSON STATE OFFICE BUILDING

TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAR
JOHN M. RIDDLE, JR.
V.

: EHB Docket No. 98-142-MG
COMMOWEALTH OF PENNSYLVANIA, : (consolidated with 2000-001-MG)
DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and HEPBURNIA COAL : Issued: April 30,2001
COMPANY :

OPINION AND ORDER
ON MOTION FOR PARTIAL SUMMARY JUDGMENT
By George J. Miller, Administrative Law Judge
Synopsis:

A party’s motion for summary judgment in an appeal from the Department’s
action under a Stage I Bond release under the Surface Mining Conservation and
Reclamation Act is granted in part and denied in part. The motion is granted with respect
to (1) objections that the Appellant should have raised, but did not, in an appeal from the
original issuance of the mining permit and (2) with respect to a number of miscellaneous
objections, two of which the Appellant has agreed can be dismissed. The motion is
denied as to a number of objections which claim that the permittee violated the Act, the
Department’s regulations and the conditions of the permit during mining, which
violations may be uncorrected and may be material to bond release. The motion as to a

few objections in the notice of appeal will be acted on further at a prehearing conference.
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BACKGROUND

This appeal is from the recommendation of the Department of Environmental
Pfotection (Department) that the Stage I Bond be released with respect to 62.9 acres of
land in New Washington Borough, Clearfield County owned by John J. Riddle, Jr.
(Appellant) on which Hepburnia Coal Company (Hepburnia) is permitted to conduct
surface mining activities pursuant to a permit issued by the Department under the Surface
Mining Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended,
52 P.S. §§ 1396.1 - 1396.31 (the Act). The permit was issued by the Department after
Hepburnia posted a bond. Under the Act, prior to commencing surface mining, the -
permittee must file a bond with the Department “for the land affected by each operation”
in the form required by the Department “conditioned that the permittee shall faithfully
perform all of the requirements of this act” and of other specified environmental laws
apparently not relevant to this appeal. 52 P.S. § 1396.4(d) ' This bond also must be in
compliance with the requirements of the Department’s regulations. These regulations at
25 Pa. Code § 86.143 require that the bond be conditioned on the permittee’s compliance
with the applicable requirements of all of the relevant acts, the regulations thereunder, the
permit, the reclamation plén, and the conditions of the permit.

Such a bond may be released in whole or in part on the basis of an application
made under the Act' and under 25 Pa. Code § 86.171; of the regulations. The Act
authorizes the Department to release the bond in whole or in part in three specified stages

if it is satisfied that the reclamation covered by the bond or portion thereof has been

152 P.S. §1396.4 (g)
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accomplished as required by the Act. The Act at 52 P.S. § 1396.4 (g) provides in
relevant part as follows:

(g) Subject to the public notice requirements of subsection (b), if the

department is satisfied the reclamation covered by the bond or a
portion thereof has been accomplished as required by this act, it may,
upon request by the permittee or any other person having an interest
in the bond, including the department, release in whole or in part the
bond or deposit according to the following schedule:
(1) At Stage I, when the operator has completed the backfilling,
regrading and drainage control of a bonded area in accordance with
his approved reclamation plan the release of up to sixty per cent of
the bond for the applicable permit area, so long as provisions for
treatment of pollutional discharges, if any, have been made by the
operator.

The Appellant, John M. Riddle, Jr., appearing pro se, filed a notice of appeal
setting forth 50 objections to the Department’s approval of Hepburnia’s application for a
Stage I Bond release.! A number of these objections are based on a claimed failure to
meet the required reclamation standards, violations of the Act, the Department’s
regulations and the permit committed by Hepburnia during mining, violations of the
requirements of the Act and the Department’s regulations in issuing the permit and a
number of miscellaneous objections, including statements of opinion, intent and desire
for further information.

Hepburnia’s motion for summary judgment seeks a partial summary judgment as
to all of these objections other than those which state a failure to meet reclamation

standards. The Department has filed an answer to the motion and a supporting

memorandum of law supporting Hepburnia’s motion.

! This appeal was docketed at 2000-001-MG. By order dated November 30, 2000,
it was consolidated with an earlier appeal of a Stage I Bond release for another parcel
owned by the Appellant at EHB Docket 98-142-MG.
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Because some of the Appellant’s objections are not at all clear as to what is
intended and because Hepburnia’s motion does not present the Board with information
as to the content of its reclamation plan, the Board will schedule a prehearing conference
promptly after the issuance of this Opinion and Order so that further rulings can be made
as to the real issues for the hearing on the merits. The reasons for the Board’s rulings on
the motion based on the information available to it at this time are set forth below.

OPINION

The grant of summary judgment is proper under Rule 1035.2 of the Pennsylvania
Rules of Civil Proceduré whenever (1) there is no genuine issue of material fact that
could be established by additional discovery or expert report, or, (2) after the completion
of discovery relevant to the motion, the party opposing the motion who will bear the
burden of proof at trial has failed to produce evidence of facts essential to the céuse of
action or defense which in a jury trial would require the issues to be submitted to a jury.
Schreck v. Department of Transportation, 749 A.2d 1041 (Pa. Cmwlth. 2000); Kee v.
Pennsylvania Turnpike Commission, 743 A.2d 546 (Pa. Cmwith. 2000). The grant of
summary judgment is warranted only in a cléar case and the record must be viewed in a
light most favorable to the non-moving party, resolving all doubts regarding the existence
of a genuine issue of material fact against the grant of summary judgment. See Young v.
Department of Transportation, 744 .A.2d 1276 (Pa. 2000); County of Adams v.
Department of Environmental Protection, 687 A.2d 1222 (Pa. Cmwlth. 1997).

Claimed Violations During Mining
Hepburnia moves for summary judgment on Objection 6 of the notice of appeal

on the ground that this objection could apply only to a bond release after Stage II
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reclamation standards have been achieved. Objection 6 states: “Top soil, subsoil,
whatever soil not saved in virgin mining.”

Under the Department’s regulations at 25 Pa. Code § 86.174(a), Stage I
reclamation standards have been reached when “the entire permit area or a portion of a
permit area has been backfilled or regraded to the approximate original‘ contour or
approved alternative, and when drainage controls have been installed in accordance with
the approved reclamation plan....” Under section 86.174(b) of these regulations the
replacement of topsoil is not required until an application for bond release is made on the
basis of the achievement of Stage II reclamation standards. We previously have held that
because the replacement of topsoil is not a precondition of a Stage I Bond release but is
only a Stage II release issue, the objection that topsoil has not been replaced must await
the application for a Stage II Bond release application. Lucchino v. DEP, 1996 EHB 583,
592-593.

However, we read Objection 6 to relate to the failure of Hepburnia to conduct its
mining operations in accordance with the requirements of the regulations relating to
topsoil removal and storage under 25 Pa. Code §§ 87.97 and 87.97. In considering
whether the application for bond release should be approved, 25 Pa. Code § 86.171
requires the Department to consider, among other things, whether the permittee has
complied with the applicable act, regulations thereunder and the conditions of the permit.

(f) Departmental review and decision will be as follows:

(1) The Department will consider during inspection, evaluation, hearing and
decision:

(i) Whether the permittee has met the criteria for release of the bond under §
86.172.
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(i) Whether the permittee has satisfactorily completed the requirements of
the reclamation plan, or relevant portion thereof, and complied with the
requirement of the acts, regulations thereunder and the conditions of the
permit, and the degree of difficulty in completing remaining reclamation,
restoration or abatement work. '

(1ii) Whether pollution of surface and subsurface water is occurring, the
probability of future pollution or the continuance of present pollution, and the
estimated cost of abating pollution.

25 Pa. Code § 86.171(f).

Neither Hepburnia’s motion nor the Department’s supporting response thereto
address whether topsoil was properly handled in compliance with the Act, the regulations
thereunder, the permit and the reclamation plan during Hepburnia’s mining operation.
While we have held that violations that have been corrected by the time of bond release
are not relevant to a Stage I Bond release,” Hepburnia does not indicate whether there
were any such violations or whether they had been corrected at the time of bond release.
While the Department is authorized to grant the application for a Stage I Bond release if -
the specified reclamation standard has been met, that does not mean that it is reasonable
or appropriate to do so if the mining company has engaged in violations of the Act, the
regulations, and the permit, which remain uncorrected. If topsoil removal was not
conducted in accordance with the Department’s regulations and the permit application,
the achievement of final reclamation standards may be difficult or impossible. Since any
such failure may well be a reason for the Department to have rejected the application

even if Stage I reclamation standards had been achieved, the Motion for Summary

Judgment as to Objection 6 of the notice of appeal will be denied.

? Lucchino v. DEP, 1998 EHB 473, 483; Lucchino v. DEP, 1999 EHB 214, 222.
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Objection 18 of the notice of appeal claims that an area on the mine map labeled
“NOT TO BE EFFECTED” has been one-half to two-thirds affected. Since this
objection appears to claim that the bond should not be released due to uncorrected
violations during mining, we will deny the motion for summary judgment as to Objection
18 for the reasons set forth above.

Hepburnia seeks summary judgment on Objection 26 of the notice of appeal.
This objection states: “Prime farm land was not properly handled and shown on maps.”
Hepburnia says that this objection is beyond the scope of this appeal because prime farm
land issues are Stage II Bond release issues. It may be that the Appellant intends by this
objection to claim that the bond should not be released because Hepburnia did not
comply with the requirements of sections 87.178 and 87.179 of the regulations relating to
the removal and storage of top.soil. Since neither Hepburnia nor the Department address
this issue, the motion for summary judgment will be denied at this time. However, it may
be that the Appellant intended this objection to relate merely to the location for prime
farm lands on the maps presented in the permit application. If so, summary judgment
will be granted on this objection following the prehearing conference for reasons set forth
below relating to the Appellant’s failure to appeal the issuance of the permit.

Hepburnia moves for summary judgment as to Objections 5 and 20 because these
objections have already been adjudicated by the Board in Riddle v. DEP, EHB Docket
Nos. 99-226 and 99-227. Objection 5 states: “The Company claims water in the area not
affected but in fact has been affected substantially.” The Appellant’s answer to the
motion says that this objection relates to a pond on the mined property that no longer

holds water and a water supply on the mined property that Dr. Miller required Hepburnia
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to investigate along with complaints filed by surrounding property owners. We read this
objection as it relates to a pond that no longer holds water to charge that the bond should
not have been released because Hepburnia failed to conduct its operations so as to meet
one or more of the hydrologic balance reqﬁirements of 25 Pa. Code §§ 87.101, 87.115
and 87.116. This is not precisely the same issue recently adjudicated in Riddle v. DEP,
EHB Docket Nos. 99-226-MG and 99-227-MG (Adjudication issued February 25, 2001).
For reasons set forth above relating to topsoil and prime farm lands, the motion for
summary judgment will be denied as to so much of Objection 5 of the notice of appeal
that relates to the pond. The balance of this objection appears to relate to the same
matters as contained in Objection 20. Whether this is so will be taken up at the prehearing
conference. |

| Objection 4 to the notice of appeal states: “an intermittent stream no longer flows

99

across the permitted and mined area.” The motion for summary judgment will be denied
as to this objection. Section 87.104 of the Department’s regulations permits the diversion
of intermittent streams within the permit area under circumstancés specified in the
regulation. Neither Hepburnia nor the Department claim that the elimination of this
stream was authorized in the permit, otherwise met the conditions of this regulation or
that this condition has been corrected. Accordingly, this may be an uncorrected violation
during mining which the Department was required io consider in deciding whether
Hepburnia should be granted a Stage I Bond release.

Objéction 20 appears to relate to the water supply problems of persons other than

the Appellant. The Appellant states in his answer to the motion that he does not

challenge the removal of this Objection. While this objection may be relevant to bond
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release, it is duplicative of the second part of Objection 5. Since Appellant is willing to
withdraw Objection 20, a summary judgment will be issued as to Objection 20. Whether
this ruling should also apply to the second part of Objection 5 will be discussed at a
prehearing conference and a disposition of the motion for summary judgment as it relates
to this second part of Objection 5 will be made at that time.

Objections 22 and 23 relate to an archaeological survey. Since the Appellant’s
answer states that he will not object to the removal of these objections, a summary
judgment will be issued as to Objections 22 and 23.

Objections 46 and 47 appear to claim that the bond release should not have been
approved because of violations of the permit while mining. Objection 46 states: “The
mining sequence shown and stated according to the permit and maps was not followed.”
Objection 47 states: ;‘Area, areas, veins or seams of coal were mined in areas not
permitted to do so at the time mined.” Since neither Hepburnia nor the Department have
said that there were no such violations, that they have been corrected or that they are not
material to the Department’s action approving bond release, summary judgment will be
denied as to these objections.

Propriety of Permit Issuance

A significant number of the Appellant’s objections relate to the propriety of the
issuance of the permit to Hepburnia. The affidavit of John Varner, attached to
Hepburnia’s motion, contains some description of the steps the Department took in
issuing the permit and establishes that the Appellant failed to appeal this approval after

the issuance of the permit was properly advertised in the Pennsylvania Bulletin.
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Accordingly, both Hepburnia and the Department claim that these objections are barred
by the doctrine of administrative finality.

Objections 27-32 relate to the use of the Supplemental “C” submitted as a part of
the permit application. Objection 30 goes so far as to state: “An investigation needs to be
conducted to determine if the Company and/or DEP makes a habit of using the
Supplemental “C” as a lease or if this was an isolated case.” Supplemental “C” deals
with the consent of the landowners to mining and the right of Hepburnia to enter the land
for mining.

We will enter a summary judgment as to these objections because these
objections, if valid at all, should have been raised in an appeal from the Department’s
issuaﬁce of the permit and are now barred by the doctrine of administrative finality due to
the Appellant’s failure t(; app;:al the issuance of the permit. Department of Environmental
" Resources v. Wheeling-Pittsburgh Steel Corp., 375 A.2d 320, 325, aff'd, 375 A.2d 320
(Pa. 1977), cert. denied, 434 U.S. 969 (1977); Reading Anthracite Co. v. DEP, 1998 EHB
112, 119-21 (appellant barred from raising the propriety of a landowner consent in
challenging a permit renewal for failure to appeal from the original issuance of the
permit; see discussion of this principle in Tinicum Township v. DEP, 1996 EHB 816,
822-823. For this reason we will enter a summary judgment as to Objections 27-32 of the
notice of appeal. In addition, Hepburnia properly claims that the Board has no
jurisdiction to direct the investigation suggested by Objection 30.

The following additional objections in the notice of appeal also must be dismissed
because of the Appellant’s failure to raise them in an appeal from the issuance of the

permit:
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1. Whether the maps submitted as part of the permit application properly
showed features such as the boundaries and names of property owners and
the location of existing buildings, utility lines and prime farmland.
(Objections 26 (to the extent it relates only to the mapping of agricultural
lands), 33-36)

2. Whether there was a failure to conduct an archaeological survey
(Objections 22-23)

3. Whether the bonded areas are contiguous and whether sufficient bond was
posted by Hepburnia (Objections 40, 48)

Mining in Unpermitted and Unbonded Areas

Objections 37-39 claim that Hepburnia conducted mining in areas that were not
permitted or were not bonded. Hepburnia and the Department claim that these claims are
irrelevant to the question of whether Stage I Bond release requirements have been met.
While this claim may be irrelevant to the question of whether the bond should be
forfeited,’ we believe that any such violation of the Act, the Department’s regulations or
the permit must be considered by the Department in deciding whether to approve an
application for a Stage I Bond release. As set forth above, section 86.171(f)(1)(ii)
specifically requires that the Department consider whether the permittee has satisfactorily
complied with the requirements of the acts, regulations thereunder and the conditions of
the permit. While it is true that the Department has other remedies to deal with any such
violation, to the extent the Board held in Duncan v. DER, 1989 EHB 459, 469, that the
Department need not consider such a violation during mining in approving an application

for a Stage I Bond release, that decision is overruled.

3 Lucchino v. DEP, 1996 EHB 583, 588.
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Miscellaneous Objections

Hepburnia moves for summary judgment on Objection 2 of the notice of appeal.
This objection states: “Brush piles remain that have to be removed and these piles have
been brought to DEP personnel’s attention with no action taken.” A reason for this
failure of response may be contained in the affidavit of John Varner that states that
Modulé 19.3, attached as an exhibit to the afﬁdévit, stated that minimal trees and brush
will be left on the outskirts of the affected areas in order to establish a wildlife habitat for
small game animals. Hepburnia claims only that this does not relate to any issue involved
in a Stage II Bond release. While the Appellant does nothing in his response to clarify
this issue, nothing in the record submitted with the motion indicates that the brush that
the Appellant complains about is covered by this aspect of the permit. Since this may be
an uncorrected violation during mining, which the Department should have considered in
granting the Stage II Bond release, the motion for summary judgment as to this objection
will be denied at this time. However, if it appears at the prehearing conference that this
brush is covered by the permit provision relating to wildlife habitat, the motion for
summary judgment will be granted.

The notice of appeal contain a number of statements of the appellant’s opinions,
intentions, questions and his prior dealings with the Department, Hepburnia and other
parties which Hepburnia believes cannot be construed as objections to the Department’s
action. We will grant summary judgment with respect to the folloWing stated objections
that are not otherwise dealt with above:

19. Waiting for Van Plocus of VAPCO Engineering to answer questions
have pertaining to this permit.
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41.  On the two letters approving completion reports on this permit, a different
person has signed the letter other than the person whose name is typed for
signature. One must ask, why?

42.  Service Requests for Complaint were filed with DEP concerning problems
with the mining operation with little or no response.

43, 44. These relate to matters the Appellant is entitled to seek through discovery.

45. The events leading to the public meeting and any documentation before,
during and after the meeting will be investigated.

49. A letter requesting an extension of time before taking final action on this
bond release, which may have made this appeal unnecessary, was never
acknowledged.

50. DEP has not worked with property owners.

We do not view any of these stated objections to be legally eognizable objections.

Accordingly, we grant summary judgment as to these stated objections in the notice of

appeal.

Accordingly, we enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JOHN M. RIDDLE, JR.

V. :
: EHB Docket No. 98-142-MG
COMMOWEALTH OF PENNSYLVANIA, : (consolidated with 2000-001-MG)
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and HEPBURNIA COAL

COMPANY

ORDER
AND NOW, this 30™ day of April, 20001 it is HEREBY ORDERED as follows:

1. The motion for summary judgment of the Permittee, Hepburnia Coal
Company, is granted with respect to Appellant’s Objections 19, 20, 22, 23, 26 (as it may
relate only to map locations), 27-36, 40-45, 48, 49 and 50.

2. The motion for summary judgment is denied with respect to Appellant’s
Objections 2, 4, 5, 6, 18, 26 (as it may relate to the handling of top soil of agricultural
lands), 46 and 47.

3. As a minimum, the Board will consider further action on the motion with
respect to Objection 2 (brush left on site), Objection 5 (to extent it may be intended to
relate to water supplies of other land owners, 7 (complaining of insufficient notice to
remove timber) and Objection 26 (as it may relate only to the mapping of agricultural
lands) at the prehearing conference to be scheduled promptly after the issuance of this
Opinion and Order.

4. Unless otherwise ordered at the prehearing conference, the hearing on the
merits will proceed with respect to Objections 1, 3-6, 8-18, 21, 24-26, 37-39, 46 and 47
as set forth in the notice of appeal.

ENVIRONMENTAL HEARING BOARD

GEORGE J. MILLER

Administrative Law Judge
Chairman
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T )

THOMAS W. RENWAND
Administrative Law Judge
Member

YAl (.

MICHELLE A. COLEMAN
Administrative Law Judge
Member

2

BERNARD A. LABUSKES
Administrative Law Judge
Member

S,

MI L L. KRANCER
Administrative Law Judge
Member

Dated: April 30,2001

C:

DEP Bureau of Litigation

.+ Brenda Houck, Library

For the Commonwealth, DEP:
Thomas M. Crowley, Esquire
Matthew B. Royer, Esquire
Southcentral Region

Appellant - pro se:
Mr. John M. Riddle, Jr.
RR 2, Box 282
Mahaffey, PA 15757

For Permittee:

Michael S. Marshall, Esquire
AMMERMAN & MARSHALL
310 East Cherry Street
Clearfield, PA 16830
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
LEONARD E. TRIGGS -
V. ' T EHB Docket No. 2000-240-MG

COMMONWEALTH OF PENNSYLVANIA, : v

DEPARTMENT OF ENVIRONMENTAL } : Issued: May 3, 2001

PROTECTION and CALPINE :

CONSTRUCTION FINANCE CO.,LP

OPINION AND ORDER ON THE PERMITTEE’S
MOTION FOR SUMMARY JUDGMENT

By George J. Miller, Administrative Law Judge
Synopsis:

A motion for summary judgment based on standing is denied in an api)eal from the
Department’s issuance of a plan approval under the Air Pollution Control Act where the
Appellant commented in the public participation process leading to the plan approval and the
evidence of record indicates that he has a reasonable, real-world concern that he will be
adversely affected by the Department’s action.

OPINION

This appeal is from the issuance of a plan approval by the Department on October 10,
2000, under the Air Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as
amended, 35 P.S. §§ 4001-4106. This action authorized the Permitte.e, Calpine Construction
Finance Co., L.P. (Calpine or Permittee), to construct operation of a natural gas fired combined
cycle electric generating facility (Facility) along Route 61, north of Reading in Ontelaunee

Township, Berks County.
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The Appellant, Leonard Triggs, filed this appeal on November 9, 2000 objecting to the
Department’s action on the basis of 12 enumerated objections. Among other things, the
Appellant challenges the Department’s determination of emission limits for Nitrous Oxides
(NOy), volatile organic compougds (VOCs), carbon oxides and hazardous air pollutants.

The Permittee’s motion for summary judgment is based on the claim that the Appellant
has no standing to appeal the Department’s determination because he has proffered no evidence
of any direct, immediate and substantial interest affected by the issuance of the plan approval or
the construction and operation of the Facility. The Appellant is now a resident of West Chester.

The grant of summary judgmént is proper under Rule 1035.2 of the Pennsylvania Rules
of Civil Procedure whenever (1) there is no genuine issue of material fact that could be
established by additional discovery or expert report, or, (2) after the completion of discovery
relevant to the motion, the party opposing the motion who will bear the burden of proof at trial
has failed to produce evidence of facts essential to the cause of action or defense which in a jury
Iﬁal would require the issues to be submitted to a jury. Schreck v. Department of
Transportation, 749 A.2d 1041 (Pa. Cmwlth. 2000); Kee v. Pennsylvania Turnpike Commission,
743 A.2d 546 (Pa. Cmwith. 2000). The grant of summary judgment is warranted only in a clear
case and the record must be viewed in a light most favorable to the non-moving party, resolving
all doubts regarding the existence of a genuine issue of material fact against the grant of
summary judgment. See Young v. Department of Transportation, 744 A.2d 1276 (Pa. 2000);
County of Adams v. Department of Environmental Protection, 687 A.2d 1222 (Pa. Cmwilth.
1997).

The Permittee’s motion is based entirely on traditional standards of standing which would

require that the Appellant’s response to the motion provide admissible evidence demonstrating a
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direct, immediate and substantial interest in the plan approval based on the Pennsylvania
Supreme Court’s 1975 decision in William Penn Par)cz'ng Garage, Inc. v. City of Pittsburgh, 346
A.2d 269, 280 (Pa. 1975), and subsequent court decisions following that precedent. The factual
basis for the Permittee’s motion is that the Appellant’s residence is in West Chester,
approximately»SO miles from the Facility, and that he has no interest in any property anywhere
near the Facility in Ontalaunee Township. (Motion, pars. 2 (14)-(16) and 3)
The Permittee’s motion establishes that the Appellant did comment on the Department’s
action in the public comment process. (Motion Par. 2(10) and Exhibits 23-16) However, neither
the Permittee’s motion nor its supporting brief refers to the General Assembly’s specific grant in
its 1992 enactment of the Air Pollution Control Act of a right to any person who participated in
the public comment process for a plan approval or permit to appeal the Department’s action to
the Environmental Hearing Board. 35 P.S. § 4010.2.
The Appellant responds that this “standing provision” of the Air Pollution Control Act
gives him standing to pursue this appeal. As Appellant states in his answer to the motion, the Air
Pollution Control Act provides in pertinent part as follows:
Any person aggrieved by an order or other administrative action of
the department issued pursuant to this act or any person who
participated in the public comment process for a plan approval or
permit shall have the right, within (30) days from actual or
constructive notice of the action, to appeal the action to the
Hearing Board. (emphasis supplied)

35P.S. § 4010.2.

The Appellant argues that this provision gives him a right to appeal the Department’s
action notwithstanding the absence of traditional legal standing requirements set forth in the

Supreme Court’s opinion in William Penn Parking Garage and subsequent court decisions based

on the principles articulated in that opinion. In support of that argument he cites our recent
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decision in Smedley v. DEP, EHB Docket No. 97-253-K (Adjudication issued February 8, 2001),
and Opinions of the Commonwealth’s Attorney General and General Counsel apparently issued
in support of the Commonwealth’s State Implementation Plan submission to EPA. The Board’s
adjudication in Smedley does not support the Appellant’s argument because the Board in that
case found that the appellant had standing under traditional legal standards and specifically
reserved the question of whether he might also have had standing under the “participated in the
public comment” clause of the statutory standing provision relied upon by the Appellant.
Smedley, slip op. at pp. 30-32.

However, the Appellant’s answer to the Permittee’s interrogatory indicates that he may
:-have more than an academic interest in the plan approval:

Appellant presently resides approximately 50 miles southeast and
generally downwind of the Project. As you are most likely aware,
ground level ozone (smog) is formed when oxides of nitrogen and
volatile organic compounds react in the presence of heat and light.
Human beings are susceptible to the adverse effects of ozone, e.g.
damage to lung tissues and the reduction of lung function. Ozone
can be transported by wind currents and cause health impacts far
from the original sources. The US Environmental Protection
Agency issued a new regulation in September of 1998 specifically
aimed at reducing NOx emissions.

The Permittee has saved its real argument on standing for its reply brief to which the
Appellant has no right to respond. That reply brief contends that the Board must read the special
standing provisions in the Air Pollution Control Act together with Section 4(c) of the
Environmental Hearing Board Act, 35 P.S. § 7514(c). This provision of the Environmental
Hearing Board Act states that no action of the Department “adversely affecting a person shall be
final as to that person until the person has had the opportunity to appeal the action to the Board

under subsection (g).” The Permittee’s reply brief also suggests that “federal case or

controversy” requirements may also be applicable and that the Appellant has not demonstrated
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that he has sufficient “injury in fact” sufficient to give him standing under those requirements.

These contentions raise interesting questions that can be resolved only in a final
adjudication because the Permittee has not demonstrated that its right to summary judgment is
free from doubt. It is not clear whether the special standing provision in the Air Pollution
Control Act should be considered to be completely amendatory of the Environmental Hearing
Board Act, or whether these provisions must somehow be read together to impose the
requirements that the Appellant demonstrate that he will be adv¢rse1y affectéd by the
Department’s action.

Secondly, it is not at all clear tﬁat the Appellant might not meet the standing requirements
of federal law' even if those standing requirements could be applied in this case. The Permittee
relies on Lujan v. National Wildlife Federation, 497 U.S. 871, 888 (1992), in which the Supreme
Court found that an organization’s allegations that one of its members used an unspecified
portion of an immense territory on some portion of which mining might oc;cur were insufficient
to prove standing. By contrast the Supreme Court most recently in Friends of the Earth v.
Laidlaw Environmental, 120 S.Ct. 693 (2000), applied more liberal standards of what is
necessary to satisfy the “injury in fact” required to demonstrate standing under federal law.

In any event we will not deal with these issues on a motion for summary judgment, in
part because the Permittee has not advanced its real argument on standing until its reply brief.
The Appellant’s response to the Permittee’s motion and the evidence of record leads us to the

conclusion that the Permittee’s right to summary judgment, at the very least, is not free from

! Appellant’s answer to the motion refers to an opinion of the Commonwealth General
Counsel and Attorney General stating that the Commonwealth’s standards relating to standing
are more restrictive than required by the “case or controversy” provision in Article III of the
Constitution of the United States. The Permittee argues from this that Appellant could not meet
the standing requirements of federal law. :
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doubt. The author of this opinion believes that this standing provision is a legislative exception to
the traditional standards of standing at least where the person has a reasonable real-world
concern that he will be adversely affected by the Department’s action.”> Accordingly, the motion
for summary judgment is denied. The resolution of the issue of the Appellant’s standing will be
reserved to the time of the Board’s adjudication following the hearing on the merits. At that time
we will be able to evaluate the evidence of the Appellant’s standing, including evidence
concerning the extent to which the Appellant will be adversely affected by the Department’s
action, if at all.> The parties should submit at that time any material legislative history as to the
reasons for the inclusion of this special standing provision in the Air Pollution Control Act.

Accordingly, we enter the following:

>We reserve judgment as to whether or not such a concern is a necessary component of
proof of standing under these circumstances. This may be required to avoid the charge that the
Board will waste resources of the Commonwealth in the adjudication of solely academic
questions.

2 The Appellant bears the burden of proving standing at the hearing on the merits even
where a motion for summary judgment by opposing parties has been denied unless that
requirement is waived by the other parties. Florence Township v. DEP, 1997 EHB 616;
Township of Florence v. DEP, 1997 EHB 763.

449



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LEONARD E. TRIGGS

V. : EHB Docket No. 2000-240-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and CALPINE
CONSTRUCTION FINANCE CO., LP

ORDER
AND NOW, this 3rd day of May, 2001, the Permittee’s motion for summary judgment is

denied.

ENVIRONMENTAL HEARING BOARD

%mﬁ.m

GEORGE J. MILLER
Administrative Law Judge
Chairman

DATED: May 3, 2001

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:

Craig Lambeth, Esquire
Southcentral Region

450



Appellant:

Leonard E. Triggs

1039 E. Kennett Way
West Chester, PA 19380

For Permittee:

R. Timothy Weston, Esquire
KIRKPATRICK & LOCKHART
Payne-Shoemaker Building

240 North Third Street
Harrisburg, PA 17101-1507
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COMMONWEALTH OF PENNSYVLANIA
ENVIRONMENTAL HEARING BOARD

NORTH AMERICAN REFRACTORIES

COMPANY
v. | : EHB Docket No. 99-199-MG
COMMONWEALTH OF PENNSYLVANIA, |
DEPARTMENT OF ENVIRONMENTAL : Issued: May 8, 2001
PROTECTION ‘ :
ADJUDICATION

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

The Department erred when it denied a brick manufacturer’s applicatior_l for emission
reduction credits (ERCs) as untimely filed. The manufacturer ceased operating an air pollution
source in order to perform repairs, but did not file its application for credits until it determined
several months later that the shufdown would be permanent instead of temporary. The part of 25
Pa. Code § 127.207 that requires that an ERC application must be filed within one year of “the
initiation of the emissions reduction used to generate ERCs” means one year from when the
facility commits to initiate an acceptable emission reduction technique as defined in thé same
regulation. ’In the case of a curtajlment in operations such as that which is the subject of this

appeal, 25 Pa. Code § 127.207(5)(ii) provides that the curtailment must be permanent.

BACKGROUND

This matter comes before us as an appeal filed on September 23, 1999 by North

452



| American Refractories Company (North American) from a letter of the Department denying its
application for emission reduction credits (ERCs) on the basis that its application was not filed
within the time prescribed by the regulations. The central issue in this appeal is whether or not
North American is enﬁtledﬁto ERCs as a result of the shutdown of a tunnel kiln at its brick
refractory in Womelsdorf, Lebéﬁon County. The Department takes the position that North
American is not entitled to ERCs because its application was not filed within the one-year
deadline required by the Department’s regulations. North American argues that the
Department’s interpretation of its regulations is in error because the kiln was initially shut down
only temporarily aﬁd its application was ﬁléd shortly after it decided the shutdown would be
permanent. In the alternative, North American contends that the one-year deadline is unlawful
under the Air Pollution Control Act because the one-year deadline is more stril;gent than
required by federal law. The Board denied cross-motions for summary judgment on this
important question of regulatory interpretation. North American Refractories Cohpany v. DEP,
| EHB Docket No. 99-199-MG (Opinion issued May 23, 2000).

A hearing on the merits was held for two days on October 17-18, 2000. The parties filed
an extensive stipulation of facts which was entered into evidence as Exhibit B-1. Following the
hearing, the parties filed requests for findings of fact and conclusions of law and supporting legal
memoranda. Additionally, the Sc;uthwestem Pennsylvania Growth Alliance filed a
memorandum of law as amicus curiae. The record consists of a transcript of 357 pages and 26

exhibits. After a thorough review of the record we make the following:
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FINDINGS OF FACT'

1. The Appellant is North American Refractories Company, a corporation with a
manufacturing location in Womelsdorf, Lebanon County. (Notice of Appeal)

2. The Department is the agency with the duty and authbrity to administer and
enforce the Air Pollution Con‘u;o'I Act (APCA), Act of January 8, 1960, P.L. 2119 (1959), as
amended, 35 P.S. §§ 4001-4106, and the regulations promulgated thereunder.

3. The Womelsdorf plant generally consists of operations that are utilized to produce
refractory shapes. (Ex. B-1 1)

4. Historically, operations included two tunnel kilns, eight bell kilns, and four ovens.
Raw material preparation activities precede much of the operations. There are crusher screens,
bins, batch cars, mixers and presses that are employed to manufacture the product géfore it is
fired, burned or cured. The tunnel kilns were integral components of these operations, and were
part of the flexible operating structure of the Womelsdorf plar;t that allowed it to’p'roduce many
different types of products. (Ex. B-1, 13-5)

5. The Womelsdorf plant, in turn, operates as a component in the overall scheme of
production and distribution of North American facilities in the U.S., Canada and worldwide.
(Ex. B-1,96)

6. The No. 1 tunnel kiln was constructed in 1969 and the No. 2 tunnel kiln was
constructed in 1974. (Ex. B-1, 7)

7. Throughout the 1970°s, 1980°s and 1990’s, it was not uncommon to have one of

! The Notes of Testimony are designated as “N.T.”; the Appellant’s exhibits as “A-__*;
the Department’s as “C-__.” ‘
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the tunnel kilns down for several months at a time for maintenance, repairs or during times of
slow business (Ex. B-1, 18)

8. Especially in recent times, business circumstances have dictated the hours of
operation, number of batch cars and the production rate for the Womelsdorf plant. (Ex. B-1,
1) |

9. Since the early 1990’s, the refractory business has been substantially affected by
the business climate for one of its largest customers — the vsteel industry, which has fallen victim
to a prolonged “soft” market affected by, among other things, steel imports. (Ex. B-1, §14)

10.  The No. 1 tunnel kiln was alternately up and down, for months at a stretch, from
1993 until 1997 to compensate for this market condition. (Ex. B-1, ]15)

11.  Following a restart of No. 1 tunnel kiln in March 1997, No. 2 tunnel kiln was
temporarily taken down for a planned rebuild. (Ex. B 1, 916)

12. The rebuild of the No. 2 tunnel kiln commenced in April 1997. (Ex B-1, 1 7)

13.  Approximately 6,000 unique, specialty bricks were produced to repair the No. 2
tunnel kiln and to allow it to produce both fired alumina and fired basic products. (Ex. B-1, 420)

14.  In July 1997, work stopped on the No. 2 tunnel kiln rebuild because it was being
evaluated whether the product produced by the tunnel kilns, burned magnesia and magnesia-
chromite basic brick (MGG), might be partially or totally produced at North American’s
Becancour, Quebec facility. (Ex. B-1, §21)

15.  The No. 1 tunnel kiln continued to operate throughout this period. (Ex. B-1, 22)

16.  An internal North American “Executive Summary” from November 1997 states
that “[d]emand for burned basic brick (MGG) looks strong for December [1997], January and

February [1998].” (Ex. B-1, 123; Ex. A-3)
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17. . The Executive Summary further provides that product lead time “is pushing 8-9
weeks” at Becancour (as compared to a more desirable 4 weeks or less lead time) and overall
North American lead time, including Womelsdorf “has increased to 8 weeks.” (Ex. B-1, 424,
Ex. A-3)

18. In January 1998, North American received a fax from its Austrian parent
company seeking further clarification of the rebuild cost estimate for No. 2 tunnel kiln. (Ex. B-1,
q25; Ex. A-4)

19. Womelsdorf intended to complete the repair of the No. 2 tunnel kiln, its better
kiln, to allow it to operate as efficiently as possible, for the future. (Ex. B-1, {26)

20. A “Product Group Detail” Report from March 1998 showed the MGG demand
was still strong for April — June 1998 and incfeasing over the demand for the first qﬁaner of
1998. In May 1998, one of the tunnel kilns at Becancour was shut down and both tunnetl kilns
were not expected to be operational .until October 1998. (Ex. B-1, 927; Ex. A-5)

21.  Actual production rates during the second quarter of 1998 at Womelsdorf
exceeded the projections from March 1998 and production rates for the third quarter of 1998
were higher still for Womelsdorf. (Ex. B-1, §28)

22.  In late Spring of 1998, it was predicfed that when both kilns became operational
at Becancour, at least one and likely both tunnel kilns at Womelsdorf could be idled when it was
established that Becancour could, in fact, handle the total MGG capacity. (Ex. B-1, 129)

23. On June 10, 1998, Kim Nelson, Safety, Health and Environmental Manager,
wrote a memo reflecting the‘ understanding at that time that due to projected market conditions
and for economic reasons, it then was likely that both tunnel kilns at Womelsdorf would cease

operation and be torn vdown in October 1998. (Ex. B-1, I30; Ex. A-6)
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24.  The memo also requests permission to begin the ERC process. (Ex. B-1, {31)

25.  In October 1998, North American decided to cancel the rebuild and permanently
shut down the No. 2 tunnel kiln. North American did not make its decision to permanently shut
down the No. 2 ﬁmnel kiln until Qctober 1998. (Ex. B-1, q32)

26.  Since March 1997,.North American’s No. 2 tunnel kiln has not been operated or
utilized for production of refractory bricks. (Ex. B-1, {33)

27.  North American discussed the ERC issue with the Department and, on October
16, 1998, submitted its ERC application for the No. 2 tunnel kiln. (Ex. B-1, 34)

28. On August 26, 1999, the Department issued a letter denying North American’s
ERC application for the Womelsdorf No. 2 tunnel kiln. (Ex. B-1, I35)

29.  The Department’s letter stated that the Department was denying North Afneﬂcan’s
ERC application because North American did not submit_its ERC application “within one year of
the initiation of an emissions reduction” for the No. 2 tunnel kiln. (Ex. B-1, 36) |

30. Although prior regulations provided for the banking of emission reductions for
- the use as offsets, the current ERC regulations are an element of the New Source Review
program contained in the 1990 amendments to the federal Clean Air Act. (N.T. 111-113)

31.  The most basic provision of the program is that new emissions must be offset by
actual reductions in emissions. Accordingly, in order to obtain authorization to operate a new
source, an applicant must include ERCs in the application. (N.T. 113)

32.  ERCs must be certified and registered by the Department; an emissions reduction
only becomes an ERC when it is certiﬁegi by the Department. (N.T. 1 16-1 17)

33.  The drafters of 25 Pa. Code § 127.207 intended that the one-year prescriptive

period set forth in that regulation would begin to run when a facility commits to implement an
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acceptable emissions reduction technique as defined in the same regulation.
DISCUSSION

Emission reduction credits, or ERCs, are part of the Department’s New Source Review
(NSR) program, promulgated in response to the 1990 amendments to the federal Clean Air Act,
42 U.S.C. 4 7401-7671q. (N.T. 1i 1) The regulations defining and regulating the use of ERCs
are found in Chapter 127 of the air quality regulations. 25 Pa. Code Chapter 127. The goal of
the NSR program is an overall reduction in air contaminant emissions in order to achieve
attainment of air quality standards, while at the same time allowing for growth and development
of emission sources. Accordingly, the program requires that new emissions be more than offset
by reductions in émissions from other sources. (N.T. 112-113) This is achieved by the use of
ERCs. That is, for an applicant to receive approval for a new source of air contanﬁndﬁon, the
new gmissions must.be offset by emissionb reductions, either from the applicant’s own facility or
from reductions purchased from another facility. See 25 Pa. Code § 127.205(3) and (4); 25 Pa.
Code § 127.206. (N.T. 116) Reduced emissions may be made usable as an ERC by application
for registration with the Department. Once registered, reductions may be used as offsets in
connection with_ a new source or increased emissions from an existing source. 25 Pa. Code §
127.206. (N.T. 116-117)

North American shut down its kiln for a rebuild in April 1997. (Finding of Fact (“F.F.”)
11-12) Tt stopped work on the rebuild in July of that year because the company started to
question whether it really needed the kiln. (F.F. 14) It was not until October 1998 that North v
American decided to cancel the rebuild and permanently shut down the kiln. (F.F. 25) North
American applied for ERCs for the shutdown on October 16, 1998. (F.F. 27) The Department

denied the application on August 26, 1999 because it concluded that North American had not
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submitted its application within one year of the initiation of the emissions reduction used to
generate ERCs. (F.F. 28, 29)
The controlling regulation, 25 Pa. Code § 127.207, provides in part as follows:

For facilities~ subject to this subchapter, an ERC registry

application shall be-submitted to the Department within 1 year of

the initiation of an emissions reduction used to generate ERCs.

Facilities or sources not subject to this subchapter shall submit a

registry application and receive Department approval prior to the

occurrence of an emissions reduction.
25 Pa. Code § 127.207(2). The North American facility is subject to the subchaptér, so the first
sentence applies. The Department interprets that sentence to mean that the one-year period
began running the moment North American turned the kiln off in April 1997, even t@ough the
Department does not dispute that the company intended at. that time to restart the kﬂn after a
rebuild. North American interprets the regulation to mean that the one year Qid,not begin
running until it committed to make the shutdown permanent in October 1998. As a factual
matter, it is undisputed that the ERC application was time-barred if the Department is right. If
North American is right, the application was not time-barred.

In a case involving the interpretation of a regulation, if a regulation is clear and free from

all ambiguity, the inquiry regarding its meaning is at an end. 1 Pa. C.S.A. § 1921(b). A
regulation is ambiguous if it will reasonably bear two or more meanings. Scanlon v. Department
of Public Welfare, Department of Aging,. 739 A.2d 635, 638 (Pa. Cmwlth. 1999) guoting
Bethenergy Mines v. Commonwealth of Pennsylvania, Department of Environmental Protection,
676 A.2d 711, 715 (Pa. Cmwlth. 1996). There is no question in our minds that Section 127.207

is reasonably capable of being understood in at least two different ways. The regulation could

mean that any actual reduction in emissions triggers the one-year period. The regulation could
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also mean that only an emissions reduction that may be “used to generate ERCs” triggers the
one-year period. We view both interpretations advanced by the parties as reasonable. The
regulation is unquestionably ambiguous, which compels us to embark on the unenviable journey
of regulatory interpretation. - |

The Department at this poﬁlt suggests that we must adopt the Department’s interpretation
unless it is “clearly erroneous.” (DEP Brief at 28.) Such a high level of deference may be
appropriate when a court of broad jurisdiction reviews the actions of a specialized agency of the
executive branch. Mathies Coal Company v. Commonwealth of Pennsylvania, Department of
Environmeﬁtal Resources, 559 A.2d 506, 512 (Pa. 1989) (agency’s regulatory interpretatioﬁ
entitled to deference “by this court”). In that setting, constitutional considerations governing the
separation of powérs are implicated. Such considerations, however, are not implica£ed here.
Although the Department is an agency charged with responsibility for implementing the air
pollution control laws, so is this Board. The Department’s action and this Board’s réview of that
action are part and parcel of the same administrative process, all of which precedes review by an
independent judicialy. Starr v. Department of Environmental Resources, 607 A.2d 321, 323 (Pa.
Cmwlth. 1992) (court defers to Board’s (not Department’s) regulatory interpretation).

According an extreme level of deference to the Department in interpreting regulations is
also inconsistent with this Board’s duty to conduct a de novo review. We recently explained
why reviewing the Department’s actions under the protective glaze of arbitrariness and caprice is
inappropriate. Smedley v. DEP, EHB Docket No. 97-253-K (Adjudication issued February 8,
2001). Itis at least equally inappropriate to defer to the legal interprétatibﬂs that the Department
relied upon in taking its appealable action. The Department’s proposed interpretation is very

important to us, but so is an appellant’s or any other party’s for that matter. The Department is
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frequently more knowledgeable than any other party and its interpretation is entitled to great
weight. But the Department is not entitled to a bye on this issue in the form of “clearly
erroneous” review by this Board. To the extent we held otherwise in the past, the applicable
portion of these cases are ov‘éxrﬁlegl,z

It is important to emphasizé that our discussion is addressed to the interpretation of the
regulation, not the validity or reasonableness of the regulation itself. A properly promulgated
regulation is presumed valid and reasonable. Pennsylvania Department of Health v. North Hills
Passavant Hospital, 674 A.2d 1141, 1148 (Pa. Cmwlth. 1996), appeal denied, 686 A.2d 1314
(1996). No such presumptidn must be applied by this Board to the Department’s interpretation
of a regulation. Similarly, a properly promulgated regulation has the force of law. Bq_rough of

Pottstown v. Pennsylvania Municipal Retirement Board, 712 A.2d 741, 743 (Pa. 1998). No such

circumspection must be applied by this Board to the Department’s interpretation of a regulation.

A regulation is entitled to a presumption of validity because it has been put to the test in the
context of a strenuous promulgation process that is in the nature of legislative enactment. A
Departmental interpretation hés undergone no such review, that is, until an appeal is brought
before this Board. If this Board applies a “clearly erroneous” standard of review, the
Depértmental interpretation (as opposed to the regulation itself) never really undergoes much of
areview at all.

In an appeal that involves regulatory interpretation, who must prove what is guided by
the rules governing the allocation of the burden of proof and the substantive rules of regulatory

interpretation. The Board’s rules govern the burden of proof, 25 Pa. Code § 1021.101, and the

? See, e.g., PUSH v. DEP, 1998 EHB 250, 255; Cambria Cogen Company v. DER, 1995
EHB 191, 205; Ambler Borough Water Department v. DER, 1995 EHB 11, 24; Kise v. DER,
1992 EHB 1580, 1616.
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substantive rules of regulatory interpretation are set forth in the Statutory Construction Act, 1 Pa.
CS.A. §§ 1501-1991. See Pennsylvania State Police v. Benny Enterprises, Inc., 669 A.2d 1018,
1021 (Pa. Cmwlth. 1995), appeal denied, 681 A.2d 1344 (1996) (rules of statutory construction
apply to regulations). North American bears the burden of proving by a preponderance of the
evidence that its proposed mterpreﬁﬁon is the correct one. 25 Pa. Code § 1021.101. The object
of all interpretation and construction of regula‘tions is to ascertain and effectuate the intention of
those who drafted the regulation. 1 Pa. C.S.A. § 1921(a).

In aséertaining the drafters’ intent, we begin our inquiry by examining the testimony from
two Department employees and the preamble to the regulations. One Department employee,
John Slade, testified that he was not involved in the drafting of the regulations. (N.T." 149, 219,
244) When first asked whether he was involved in the drafting process, the other Deiaartment
employee, James Salvaggio, testified: “Yes, in a broa;d general sense. There was staff working
on the regulation changes. I was supervising that staff.” (N.T. 50) When calleci back to the
stand, however, Mr. Salvaggio added more detail about the drafting process. (N.’f. 266-269,
294-297) Unfortunately, none of the testimony sheds any light on the trigger question. Mr.
Salvaggio explained how the drafters discussed the need for a limitation period and selected a
period of one year, but he does not testify about whether there was any specific discussion
regarding when that pen'dd begins. He refers to the input of committees and members of the
regulated community about whether the limitations period should be six months of one year, but
not when that six months or one year begins to accumulate. We do not have any degree of
comfort based upon the record before us that the various persons involved in discussions
regarding the length of the limitations period during the drafting of Section 127.207 understood

that the one-year period would begin upon the occurrence of absolutely any emissions reduction
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instead of the initiation of an emissions reduction that is qualified to receive credits.

It is appropriate to consider a regulation’s preamble in the construction thereof. 1 Pa.
C.S.A. § 1924. The preamble in this matter sends conflicting signals. In support of the
Department’s interpretation; it provides as follows:

The requirement in proposed § 127.207(2) that an ERC registry
application be submitted prior to the initiation of the emission
reduction has been revised [from the proposed regulation] to allow
facilities subject to this subchapter to submit the application to the
Department up to 1 year after the date actual reduction of
emissions commenced.

24 Pa. Bulletin 450 (January 15, 1994).
Yet, at other places, the preamble would seem to support the opposite interpretation:

This section [127.207] establishes requirements for the

generation and creation of ERCs. The requirements include the

following: that all ERCs must be surplus, permanent, quantified

and Federally enforceable; that an ERC registry application must

be submitted within 1 year "of the emissions reduction which .

generates the ERCs by facilities subject to the requirements of this

subchapter, and prior to the actual occurrence of the emissions

reduction which will generate the ERCs by facilities not subject to
the requirements of this subchapter....

24 Pa. Bulletin 444 (emphasis added). A facility subject to the regﬁlatory subchapter must
submit the application “within 1 year of the emissions rgducﬁon whiéh generates the ERCs.” In
contrast, the trigger that applies to a facility that is not subject to the subchapter relates to the
actual occurrence of the emissions réduction vwhich will generate the ERCs. See O’Boyles Iée
Cream Island v. Commonwealth, 605 A.2d 1301, 1302 (Pa. melth. 1992) (where specific
language is included in one portion of a statute and excluded in another, the language should not
be implied where excluded). We do not question that the preamble tends to support the
Department’s interpretation. It is not clear enough, however, to be conclusive evidence of

regulatory intent. See Commonwealth of Pennsylvania v. Campbell, 758 A.2d 1231, 1237 (Pa.
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Super. 2000) (preamble headings may be considered in construction but they are not controlling).

How the Department has actually implemented a regulation can be helpful to us in
divining regulatory intent, particularly where, as here, there is some overlap between the persons
who were engaged in the drafting process and those who have been involved in implementing
the final result. 1 Pa. C.S.A. § 19.21(0)(8). Some of the evidence shows that, in implementing
the regulation, the Department has acted as if Section 127.207(2) is triggered when there is an‘
actual shutdown. The obvious fact that the Department denied North American’s application
demonstrates that point. Again, however, the evidence is not entirely consistent. The
Department’s Southcentral Regional Office granted another application that was made more than
one year after a shutdown. (N.T. 323) Although the Department now claims that it erred, there
is no evidence that it took ahy action to rescind its earlier approval.3 In addiﬁon, the
Department’s Southeast Regional Office denied an application “because the application was not
~ submitted within one year of the permanent shutdown sources (emphasis added).” (Ex. C-35)

The actual testimony on this point is also not entirely consistent. At various points in his
examination, Mr. Slade was asked whether the use of the term “permanent” in the regulation
refers to the shutdown or the ERC itself. At one point, he answered: “Permanent is relative to
the reductions in those emissions.” (N.T. 138) In response to curative leading questions, Mr.
Slade testified to the opposite: “Permanent is relative to credits.” (N.T. 139) At a later point, in
addressing the point that the distinction is not clear, he testified that “[i]t is a matter of
semantics....I have attempted to explain the permanence. It all depends upon the semantics of
how people say shutdown.” (N.T. 197-198) We do not intend to be critical. The inconsistent

implementation and confused testimony are entirely understandable giveh the ambiguity of the

? We are not suggesting that the Department is estopped or otherwise bound by its past
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operative regulation. Our point is simply that this is not a case where the Department’s clear
and/or consistent implementation strongly compels selection of one of our interpretive choices.

We turn now to the language of the regulation on its face. Every regulation must be
construed, if possible, to give effect to all of its provisions. 1 Pa. CSA. § 1921(a). Im
interpreting a regﬁlation, it is to bé presumed that every word of the regulation is intended for
some purpose and, accordingly, must be given effect. Commonwealth v. Lobiondo, 462 A.2d
662, 664 (Pa. 1983). The phrase we are most directly called upon to interpret is “emissions
reduction used to generate ERCs.” 25 Pa. Code § 127.207(2). We are not called upon to define
“emissions reduction.” An “emissions reduction” is not the operative trigger. Pointedly, neither
is an “actual emissions reduction,” although that phrase was used at other places in the
regulation. See, e.g., 25 Pa. Code § 121.1, 127.207(5). Instead, the operative trigger relat;es to an
“‘ernissions reduction used to generate ERCs.” It would not be appropriate for us to"read f‘used to
generate ERCs” out of the regulatioﬁ. It would also not be appropriate for us fo insert the
modifier “actual” into the regulation when the drafters could have so easily done so themselves.
O’Boyles, supra, 605 A.2d at 1302.

The qualifying phrase “used to generate ERCs” might be read to simply point out the
obvious. For example, an emissions red}lction on a .company’s kiln at one plant does not trigger
the limitations period on applying for credit at a kiln at a different plant. We wonder whether
such an obvious point needed to be made. Indeed, the point is so obvious that such a reading
renders the phrase essentially redundant. Without it, the regulation would have the sa:ﬁe
meaning: “[A]n ERC registry application shall be submitted to the Deparﬁmenf with 1 year of the

initiation of an emissions reduction.” We are inclined to construe the phrase in a way that makes

mistakes. We simply refer to this incident as an example of inconsistent implementation.
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it more than mere surplusagev.’: “In other words, the phrase must mean that not just any emissions
~ reduction will trigger the limitations period. Only an emissions reduction that is “used to
generate ERCs” will do.
The Department argues strongly that we should not view Section 127.207(2) in isolation.
We could not agree more. Smitﬁ v. Mitchell, 616 A.2d 17, 20 (Pa. Super. 1992) (sections of
regulations must be construed with reference to the entire regulation). At a minimum, in
struggling to impart meaning to the phrase “ased to generate ERCs,” we need to look at all of
Section 127.207, not just subsection (2). |
In doing so, our attention is immediately drawn to Subsection (5) of the regulation. That
- subsection states that not every emission reduction technique is eligible for generating ERCs. In
order for a curtailment in production or operating hours to be eligible for credit, it: must be
“permanent.” 25 Pa. Code § 127.2(_)7(5)(ii). Reading Section 127.207 as a whple, it is only .
natural to conclude that applying for credit for an unacceptable reduction techniqu-e would be a
fruitless act, and the regulation cannot possibly compel such an act. Rather, when Sections
127.207(2) and 127.207(5) are read together, an emission reduction that may be “used to
generate ERCs” as described in subsection (2) results from a “permanent curtailment in
production or operating hours.” § 127.207(5)(ii) (emphasis added). A temporary curtailment is
not an “acceptable emissions reduction technique,” so it is not “emissions reduction” that can
ever be “used to generate ERCs.” If it can never be used to support an application for ERCs, it is
not justifiable to say that it can act as a trigger to file an application requirement. A much more
cohesive reading of the regulation suggests that only an eligible reduction technique as defined in
subsection (5) can trigger a need to apply for credit. See Pennsylvania State Police, Bureau of

LiquofControl Enforcement v. Beer & Pop Warehouse, Inc., 603 A.2d 284, 287 (Pa. Cmwlith.
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1992) (sections of statute must be construed with reference to the entire statute even if the
section makes no specific reference to another section).

The Department relies quite heavily upon 25 Pa. Code § 127.215 in support of its
interpretation. Section 127.215 describes the conditions that must be met if a facility wishes to
deactivate a source for a year 01.' more and retain the right to reactivate the source without
needing to undérgo new source review. The facility must, within one year of the deactivation,
submit and implement a maintenance plan. 25 Pa. Code § 127.215(a)(1). The facility must also
submit a notice to the Department within one year of deactivation “requesting preservation of the
emissions in the inventory and indicating the intent to reactivate the facility.” 25 Pa. Code §
127.215(a)(3) (emphasis added). The Department piaces particular reliance on subsection (c):
“For a facility which is deactivated in accordance with subsection (a) [outlining the cbnditions
for an approvable deacfivation], ERCs may be created only if an ERC registry application is filed
within 1 year of deactivation.” ‘25 Pa. Code § 127.215(c). Thus, subsection (c) is vlimited to “a
facility which is deactivated in accordance with subsection (a).”. For such facilities, “ERCs may
be created only if an ERC registry application is filed within 1 year of deactivation.”

Subsection (a) of 127.215 states that the regulation only applies to “[a] facility which has
been out of operation or production for 1 year or more.” Under thevDepartment’s interpretation

“of Section 127.207, howeyver, a facility that is out of operation for at least one year will have
forfeited its right to obtain ERCs. Therefore, to imply in subsection (c) that a facility that is out
of operation for at least a year has any opportunity to obtain ERCs is, at best, misleading. In
point of fact, the effect of subsection (c) is that a facility that wishes to deactivate and retain the
right to reopen without undergoing new source review must forfeit its rights to ever obtain ERCs

for the present or any future reduction of the same emissions. In the alternative, a facility can
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file for ERCs and forever forfeit its right to reopen without undergoing new source review. We
cannot imagine why this Hobson’s choice was not clearly spelled out for the benefit of both the
regulators and the regulated community. The validity of Section 127.215, however, is not
presented in this appeal because North American did not apply for deactivation. 25 Pa. Code §
127.215(c) (subsection only applies to “a facility which is deactivated”). For cufrent purposes,
we conclude that Section 127.215 only adds further confusion to an already complex issue.

It is also of little use as an interpretative aid. Subsection (c) pumoﬁedly sets a deadline
for filing an ERC application that is triggered by “deactivation.” Deactivation, frustratingly, is
not defined. Subsection (c) could have used the same language that was used to describe the
trigger in Section 127.207. Furthermore, because Section 127.215 only relates to facilities that
are deactivated “in accordance with subsection (a),” and subséction (a) requires, inter aéia, filing
a maintenance plan, subsection (c).arguably does not begin to run until that maintenance plan is
submitted, which can be up to 364 days after an actual shutdown. Section 127.215<a)(1). Thus,
Section 127.215 does nothing to help us clear up the meaning of Section 127.207.

In searching for other regulatory clues, the parties argue the significance of the fact that a
source may apply for credits for a future emissions reduction. 25 Pa. Code § 127.207(3)(iii).
The fact that a facility can file an application before a shutdown does not help in determining
when it must file. If anything, Subsection 127.207(3) suggests that it is the commitment to
permanence that controls. In other words, a source does not need to shut down — permanently or
otherwise — before it applies for credits. The Department will accept the applicétion so long as
there is a promise of a permanent shutdown. (Of course, the credits cannot be registered until the
shutdown is realized and permanent. 25 Pa. Code § 127.207(1).) In contrast, a commitment to a

temporary shutdown would obviously be meaningless. An actual temporary shutdown — without
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a commitment of permanence — should be equally meaningless.

The Department also refers us to the definition of “generation.” The object of that term
as it is used in Section 127.207(2) is the ERCs: “initiation of an emissions reduction used to
generate ERCs.” “Generation” is defined as “[a]n action taken by a source or facility that results
in the actual reduction of emissions'.” 25 Pa. Code § 121.1. This definition of generation cannot
be said to apply to the generation of ERCs because ERCs are clearly not created simply by an
actual reduction. They are only created after the Department registers them after numerous
criteria have been satisfied. 25 Pa. Code § 127.207. Had the term been used to relate to the
emissions reduction instead of the ERCs, i; might have been more significant.

In short, we believe that the best reading of the language of Section 127.207 on its face
and viewed in its proper contéxt is that the “initiation of an emissions reduction used to generate
ERCs” does not occur until the applicant commits fo employ an “acceptable emissions reduction
technique.” In the case of curtailments, that entails a commitment that the cuﬁaihnent is
“permanent.” 25 Pa. Code § 127.207 (5)(ii). Any other reading compels a facility to perform the
senseless act of filing an application that is doomed to failure.

Whenever possible, we must presume that the regulatory drafters did not intend a result
that is absurd, impossible of execution, or unreasonable. 1 Pa. C.S.A. § 1922(1); See New
Bethlehem Volunteer Fire Co. v. Workmen’s Compensation Appeal Bd., 654 A.2d 267, 270 (Pa.
Cmwlth. 1995), appeal denied, A668 A.2d 1140 (Pa. 1995). It is arguably unreasonable to suggest
that the period within which a facility must ﬁle an application is ticking away when the facility
could not poccibly file a successful application. The time should dnly begin running once a
source initiates emission reductions that are capable of supporting an application for credits. If a

reduction is not eligible, it is not reasonable to conclude that it triggers a limitations period.
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The limitations period created in 25 Pa. Code § 127.207(2) is analogous to other statutes
of limitation. It is a basic tenant of law that a cause of action does not accrue, and that, therefore,
a statute of limitations does not begin to run, until a party can first maintain an action to a
successful conclusion. Sto?zeho»gse v. City of Pittsburgh, 675 A.2d 1305, 1308 (Pa. Cmwith.
1996); Saft v. Upper Dublin Tw'p., 636 A.2d 284, 286 (Pa. Cmwith. 1993); Westinghouse
Electric Corp. v. DEP, 1996 EHB 1144, 1200, aff'd, 705 A.2d 1349 (Pa. Cmwith. 1998). A
party who reduces emissions as a result of a temporary shutdown is not capable of pursuing a
credit application to a successful conclusion. It is only when the emission reduction would
support an application that could be maintained to a successful conclusion that the duty to file
should accrue.

The Department’s proposed interpretation raises practical problems which we suvspect the
drafters would not have intended. Reading the regulation to mean that literally any reduction in
emissions triggers the limitations period would suggest that the one-year period sfarts running
every time the switch is thrown to the off position on a covered source. It is difficult to accept
that the Environmental Quality Board intended such a casual trigger. A more meaningful
“reduction” is in order. Indeed, the term “reduction” seems to connote something more than a
temporary suspension of emissions. A statute of limitations limiting important benefits that
would otherwise be available but for the passage of time should not be said to begin running
every time there is even the slightest temporary change in status.

If the limitations period begins running when any emissions reduction occurs, as the
Department contends, it is not clear whether it is merely tolled when the curtailment or shutdown
ends, or whether the limitations period begins anew with each curtailment. Section 127.207(2)

certainly does not specify that the curtailment must be continuous. It simply provides that the
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limitations period begins with the “initiation” of the specified event. These sorts of questions do
not arise if Section 127.207(2) is interpreted to be limited to permanent curtailments.

The Department is concerned that requiring a curtailment to be permanent inserts an
element of intentionality 1nto the process, which makes it easy to avoid operation of the
limitations period. First, we suspéct that there is a very small set of cases where there will be
any question regarding permanence. If a kiln is demolished, there will be no debate regarding
the permanence of the reduction.

Thinking of the distinction between permanent and temporary curtailment in terms of
intent tends to confuse the issue and makes it sound like more of a subjective determination than
it really is. It is better to think of the distinction in terms of commitment. Unless an owner is
willing to commit not to turn a source back on, thére is no permanent reduction. Commitment
may be demonstrated by word (e.g. sworn afﬁdavifs, permit conditions) or deed (e.g. demoliéh
the source). No mind reading is required. In any event, both the Department and tﬁis Board are
required on nearly a daily basis to divine intent. (Coincidentally, this very appeal involves an
investigation of intent) Aside from direct testimony, swomn affidavits, and the like,
circumstantial evidence can provide evidence regarding true intent. In this case, for example, the
Department has never contested the fact that North American originally planned to restart the
kiln in questioﬁ. (Stip. 17, 18, 20) If there ever is a dispute about when a given curtailment is
permanent, this Board is certainly available to review that determination.

Finally, in interpreting a regulation, we are required to consider the following:

e The occasion and necessity for the regulation;
e The circumstances under which it was promulgated;

¢ The mischief to be remedied;
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¢ The object to be attained; and

» The consequences of a particular ihterpretation.
1Pa.CSA.§ .1921(0). Department of Environmental Resources v. PBS Coals, 677 A.2d 868,
873 (Pa. Cmwlth. 1996), a}ypeal.denied, 686 A.2d 1313 (1996), (intent to be ascertained by
considering the necessity for and circumstances surrouriding enactments, the evil to be remedied,
and the object to be attained).

The one-year deadline is one small aspect of the Department’s ERC program. It is easy

for the parties to conclude, as we do, that an interpretation that favors the creation of ERCs
should be favored. As expressed by amicus curiae Southwestern Pennsylvania Growth Alliance:

It is important to recognize that an ERC is not just another
piece of paper in the overall system for regulating emissions. It is
the key that opens the door to location and expansion in
Pennsylvania for large manufacturing firms that require ERCs
under new source review regulations. If a firm cannot find
sufficient ERCs to cover its planned emissions, it will not receive
permission to operate in Pennsylvania. When the Department
denies ERCs to a company which is seeking to create them, it may
well be denying jobs to Pennsylvanians by making it impossible
for another business to find the ERCs it needs to locate or expand
in the state.

(Post-Hearing Brief at 5)
The Departmental witnesses conceded that inhibiting the creation of ERCs
is counterproductive to the environment. For example, Mr. Slade testified as follows:

Q: Would the inhibiting of the generation of ERCs be
counterproductive to the environment?

A: Inhibiting ERCs would be counterproductive to the
environment. The entire NSR ERC program envisions the fact that
if someone brings on a new source or a modified source and
increases emissions, they more than offset their new emissions
with reductions that are more.

There’s an offset ratio and there are different ratios for
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different parts of the state. So that a source coming in under the
New Source Review program that provides offsets is actually
providing reductions beyond the level at which they are going to
increase [emigsions]. There is definitely a benefit to a New Source
Review and ERC Program.

(N.T. 188) He also testified: ~
Q. The point I'm trying to make,/I want to make sure you
agree with this, is that through the New Source Review Program,
when emission reduction credits are used, there is a net
environmental improvement because the facility has to both
implement the lowest achievable emission reduction technology in
existence, which obviously is lower than anything else that’s out
there, and also there’s a minimum of a 1.15 to 1 ratio, and
sometimes a higher ratio, that is utilized so that 115 tons of ERCs
would not be purchased for 100-ton source. Is that correct?
A, Yes.
Q. So there’s a net environmental improvement overall. It’s
not a one-for-one. It is not a complete wash when these ERCs are
used for new sources. Right?
A. Right.

(N.T. 232)

“Where the parties split company is whether the Department’s proposed interpretation of
the one-year deadline results in the creation’ of more ERCs than North American’s interpretation.
The Department contends that the deadline effectively forces companies to create ERCs that
might not otherwise be created. Its contention is supported by logic, but it is not supported by
statistical analysis, anecdotal evidence, or any other proof on the record. On the other hand, the
very fact of this appeal shows that some valuable ERCs that would otherwise have been
available are lost solely because of the Department’s strict interpretation of the deadline. The
Department’s position is theoretical on this point; North American’s is painfully real.

In sum, we have examined the language of the regulation and related regulations,
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inconclusive testimony regarding the drafting process, the inconsistent implementation of the
regulation, conflicting signals sent by the preamble, the background and purposes behind
promulgating the regulation, and considerations of reasonableness and common sense. Based
upon the totality of the "evider_lce, we conclude that North American has proven by a
preponderance of the evidence tha‘t the one-year prescriptive period set forth in 25 Pa. Code
§ 127.207(2) should be interpreted to begin to run when a facility commits to employ an
acceptable emissions reduction technique as defined in 25 Pa. Code § 127.207(5). It is
undisputed that North American applied for credit within one year of its commitment to initiate
an emissions reduction technique that would support a successful ERC application. Accordingly,
the Department erred in denying the application as time-barred. Our conclusion means that we

need not reach North American’s argument that the regulation is invalid on its face.

CONCLUSIONS OF LAW

1. North American bears the burden of proof. 25 Pa. Code § 1021.101(c)(1).

2. “An emissions reduction used to generate ERCs” as that phrase is used in Section
127.207 is initiated at the time the operator commits to employ an “acceptable emissions
reduction technique” as defined in 25 Pa. Code § 127.207(5).

3. The Department improperly denied North American’s application for ERCs as

time-barred.

We, therefore, enter the following Order:
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AND NOW, this 8" day of May, 2001, North American Refractories Company’s appeal
is SUSTAINED. North American’s ERC registry application is remanded to the Department for

consideration on its merits.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

NORTH AMERICAN REFRACTORIES

COMPANY
v, - : EHB Docket No. 99-199-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: May 8, 2001
PROTECTION :
DISSENTING OPINION OF

ADMINISTRATIVE LAW JUDGE. GEORGE J. MILLER

I'respectfully disagree with the majority of the Board’s interpretation of the Department’s
regulations in this case that will require the Department to- register applications for. gnﬁssion
reduction credits (ERC’s) no matter when the reduction in emissions on which the application is
based was initiated. I believe the plain language of the regulations means that an application for
an ERC must be filed one year after the initiation of the emission reduction on which the
application is based. This is the Department’s interpretation and I believe the law requires the
Board to give deference to the Department’s interpretation of its own regulations unless that
interpretation is inconsistent with the language used in the Department’s regulationsv. Concerned
Residents of the Yough, Inc. v. Department of Environmental Resources, 670 A2d 1120 (Pa.
1995).

As indicated in the Adjudication, the Department relies on section 127.207(2) which
states “ERC registry application shall be submitted to the Department within 1 year of the
initiation of an emissions reduction used to generate ERC’s.” 25 Pa. Code § 127.207(2).
Because this section of the regulation specifically deals with when an ERC application must be

filed, I would not look to more general provisions in the Department’s regulations to contradict
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that plain English provision.

At the time of the hearing I believed that the regulations provided that the reduction in
emissions be permanent before an emission reduction could qualify for its registration as an
ERC. That impression was based on an inadequate reading of section 127.207 (1) of the
Department’s regulations which states that ERC’s shall be “surplus, permanent, quantified and
Federally enforceable.” (emphasis supplied) However, a close reading of the definition of
“permanent” contained in subpart (ii) of that regulation makes it clear that “permanent” relates
not to the emission reduction but to the ERC. 25 Pa. Code § 127.207(1)(1). This ‘concept of
permanence is that the‘reduction must be federally enforceable through an operating permit or a
SIP revision and assured for the life of the increase in emissions that the ERC is used to offset.*

The majority of the Board, by contrast, finds a concept of permanence in section
127207(5). 1 believe that this subsection describes only the types of emission reduction
techniques that might b’e used as a basis for an ERC appﬁcaﬁon, but does not deal ;z}ith when the
application for an ERC based on one of these techniques must be filed. The majority focuses on

| subpart (ii) which applies to a “[plermanent curtailment in production or operating hours of an
existing operating facility.” 25 Pa. Code § 127.207(5)(ii). However, this section means that if a
facility wants to decrease its production or hours of operation and apply for an ERC measured by
the amount of the decrease, it may do so by making the curtailment permanent in nature by a
permit provision or SIP amendment. The word “curtailment” is generally accepted to mean a

reduction in part. I believe a proper interpretation of the Department’s regulations is that this

* A SIP revision is a change in the State Implementation Plan which states are required to
submit to the EPA for approval. The SIP includes the state’s air pollution control statute, the
regulations thereunder, existing permits and other matters which the state submits to EPA to
persuade EPA that the state’s program is adequate to attain EPA’s National Ambient Air Quality
Standards. Some, but not all, changes in permits for “major sources” must be approved by EPA
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case involves a shutdown of a facility, not a curtailment of the operations of a facility.
Accordingly, the use of the word “permanent” as a condition of a partial reduction in operations
cannot reasonably be used as a basis for interpreting the Department’s regulations with respect to
a shutdown to mean that the application need not be filed until after the facility’s owners or
operators decide that the shutdown is permanent.

Secondly, I believe that we are required to give deference to the Department’s
interprétation of these regulations in this case. At best the majority’s interpretation of these
regulations is no more than an acceptable alternate interpretation. Nothing in the majority’s
discussion persuades me that the Department’s interpretation is contrary to the plain meaning of
the words used in the regulation. As President Judge Doyle said in Tri-State Transfer ‘Company

= v. Department of EnvironmentaZ Protection, 722 A2d 1129 (Pa. Cmwilth. 1-999), “An
administrative agency’s interpretation of its own regulations is to be given great weight unless
- the interpretation is plainly erroneous or inconsistent with the regulations.” 722 A.2d at 1133. In
that case the Commonwealth Court affirmed our order primarily because the Department’s
~interpretation was contrary to the “plain language” of the Department’s regulations. This
principle of deference to the Department’s interpretation of the regulations in absence of any
contrary provision in the Department’s regulatibns has also been accepted in a number of
previous court decisions. See, e.g., Méthies Coal Co. v. Department of Environmental Resources,
559 A.2d 506 (Pa. 1989); Hatchard v. Department of Environmental Resources, 612 A.2d 621
(Pa. Cmwith. 1992). |
Beyond the plain language of the regulations, there is good reason to give deference to

the Department’s interpretation in this case. It is the Department’s air quality personnel who

through a SIP revision so that they will be federally enforceable.
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have the responsibility of seeing that the Commonwealth is able to attain the National Ambient
Air Quality Standards (NAAQS). The Director of the Department’s Bureau of Air Quality
Control, James Salvaggio, testified that the adoption of the one-year rule as iﬁterpreted by the
Départment was necessary to, enable the Commonwealth to attain the NAAQS as required by the
fede:al Clean Air Act’ Since he is familiar on a day-to-day basis with the emission inventory
reports filed by industry, the need for additional emissioﬁ redﬁctions Ato meet EPA requirements,
and the available technology required to advance the improvement of air quality in Pennsylvania,
I believe that the legally, but not technically, trained members of the Board should give his
interpretation considerable deference. By contrast, the legally trained members of this Board may
be better equipped to understand the language used in provisions of the regulations wh?ch might
be contrary to the Department’s more policy-oriented interpretation. However, I find 1o such
provision in the Department’s regulations that would allow the Board to strike down the
Department’s interpretation.

Finally, to the extent that the majority’s interpretation may be inspired by the belief that
one year is an unreasonably restricti\}e time frame for an operator to decide on the permanence of
a reduction, I think that belief is misguided when weighed with other considerations which are
part of the Department’s policy. As Mr. Salvaggio testified, the grant of an untimely ERC is
likely to mean that some other Pennsylvania company’s permit must be made more restrictive.®
In addition, the importance to all businesses of Pennsylvania’s attainment of the NAAQS cannot
be over emphasized. Until those standards are attained, the location of new business operations
and the expansion of existing businesses in Pennsylvania will be strongly discouraged.

Pennsylvania companies are not the only business concemns that must contribute to the

5 N.T. 293, 295.
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effort to attain the NAAQS. A major part of the Department’s and EPA’s effort is to enable
Pennsylvania and other states in the northeastern section of the United States to attain the
NAAQS is to require power utilities in the mid-west to spend millions of dollars for additional
pollution controls to reduce;their emissions of nitrous oxides. This is being done under so-called
SIP calls’ by EPA requiring certa;ih states in the mid-@st to present plans for EPA’s approval to
reduce these emissions becanse emissions from these facilities contribute to ozone.nonattainment
in Pennsylvania and other states in the northeast region. See Michigan v. EPA, 213 F.3d 663
(D.C. Cir. 2000), cert. denied, 2001 U.S. LEXIS 1991-1993. (U.S. March 5, 2001) If this
financial commitment by out-of-state businesses is- necessary to reach .attainment in
Pennsylvania, it is hardly unreasbnablé to require domestic Pennsylirania companies that desire

.. to register an ERC to decide whether to apply for an ERC within one year of the shutdown of a

facility by deciding in that one year that the shutdown will be permanent.

ENVIRONMENTAL HEARING BOARD

GEORGE J.

Administrative Law Judge
Chairman

DATED:  May 8, 2001

° N.T.285.

7 A SIP call is a requirement from EPA that the state revise its SIP usually to impose
more stringent air pollution requirements. The SIP calls referred to here require some mid-
western states to impose more stringent requirements for emissions of nitrous oxides by power
utilities in those states. They are commonly referred to as the NOx SIP calls.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

NORTH AMERICAN REFRACTORIES
COMPANY N

V. ' - : EHB Docket No. 99-199-MG
COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL : Issued: May 8§, 2001
PROTECTION :

DISSENTING OPINION OF
ADMINISTRATIVE LAW JUDGE, MICHAEL L. KRANCER

Irespectfully dissent from the majority opinion.

The salient point about the ERC regulations under review in this case is thaf ‘they are
subject to two interpr_etations, both of which are logical Iand plausible. On that point there can be
no doubt after the presentations of both parties during summary judgment practicé, the trial, and
post hearing-briefing té which the voice of Amicus Southwestern Pennsylvania Growth Alliance
was added. The majority opinion and dissenting opinion of Judge Miller, each taking the
opposite view of the regulatory interpretation question, are the final testaments that neither of the
conflicting interpretations of the ERC regulations is flawed in any significant way. Indeed, the
majority opinion acknowledges that both interpretations advanced by the parties are reaéonable.

I think that the Department’s evidence, arguments and briefing on the question make out
a plausible, convincing and persuasive case. I think the same about NARCO. Both theses have
strong points and weak points. Importantly, my view is that this is not a case where the two
competing interpretations are both reasonable but one is substantially or even noticeably more
convincing or logical than the other. All litigants and authors in this case, including the majority

and Judge Miller’s dissent, have been able to produce equally plausible, convincing and
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persuasive arguments in support of one or the other interpretation of the ERC regulation.

With that backdrop, I have to agree with Judge Miller’s dissent that the Department’s
interpretation of these regulations ought to win the day. I base my conclusion on my view that
NARCO, under these circumnstances, has not satisfied its burden of proof as set forth in 25 Pa.
Code § 1021.101. Under 25 Pa. éode § 1021.101, the Department is the “king of the hill” going
into the proceeding because NARCO has the burden of proving that its position is correct and the
Department’s is incorrect. Under the circumstances here, I do not think that NARCO has
knocked the Department off the top of the hill. After my study of the record in this case, and
upon assigning a perceptible positive weight to the Department’s interpretation of the regulation
to the balance, I cannot conclude that NARCO hés succeeded in demonstrating the affirmative
that its interpretation is correct and the Department’s is wrong.

I do not view this case as having to presént the issue of whether the Department’s
interpretation is to be accorded “extreme deference”, or some other stand;ufd of deférence, which
is the focus of critical portions of both the majority opinion and the dissenting opinion of Judge
" Miller. When, as_here, the regulatory interpretation question is so excruciatingly close, as even
the majority concedes it is, and when both interpretétions are reasonable, as the majority also
concedes, if the Department’s interpretation is to be accorded any weight at all in our processing
of the evidence, then the conclusion has to be that the party with the burden of proof, NARCO in
this case, has not succeeded in affirmatively proving that its position is the correct one and the
Department’s is the incorrect one.

I think that the majority, in defending with such zeal its declination to accord “ez’ctreme
deference” to the Department’s interpretation, has actually gone to the opposite extreme and, in

effect, counts the Department’s interpretation for nothing. The majority says that the
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Department’s interpretation “is very important to us” and that the Department’s interpretation of
its regulations, because it is frequently more knowledgeable than any other party about its
- regulations, is entitled to great weight. But then, in its actual discussion of what factors were
being considered and weighed to arrive at the conclusion that NARCO has succeeded in
presenting the preponderance of t.h'e evidence, it seems to me that the Department’s interpretation
was accorded no weight whatsoever in the analysis of whether NARCO satisfied its burden
under 25 Pa. Code § 1021.101. While the Department’s Wimesees and their testimony is
discussed by the majority, what is absent is any perceptible factor of crediting of the
Department’s interpretation of the regulation on the Department’s side of the 25 Pa. Code §
1021.101 balance scale. Given the"extraordinary ‘c'loseness of the regulatory interpretation
question, even if this factor is only accofded the weight of a feather, the conellﬁsion is
 inescapable that NARCO could not have tipped that scale its favor. Actually, with that feather
on the Department’s eide, the scale probably tips in its favor. The Department may feel it should
like a recount because it clearly appears that the Department’s interpretation was the subjecf of
an “undercount” on the majority’s 25 Pa. Code § 1021.101 tally sheet.

I certainly would not consider this as an occasion to overrule any Board cases on the
subject of the role of the Department’s interpretation of its regulations as the majority has done.
As I mentioned, those cases need not be assigned such a pivotal role in this case such that they
have to be either overruled or reaffirmed. The concept of “extreme deference” or-any other
degree of deference aside, if the Department’s interpretation were given any weight at all theﬁ
NARCO could not pi'evail. Not even NARCO asked us to overrule any Board precedent. Also,
the Board cases which the majority is overruling rely on Commonwealth Court precedent as their

underpinning. In addition, the Department was never provided an opportunity to brief the
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question of whether any Board cases should be overruled, let alone cases which are of such
obvious and substantial importance to it.  The Department was thus nev;:r provided the
opportunity to argue to us that the cases which the majority overrules ought not be overruled and
to persuade us not to do so. N

Substantively, I cannot-‘e'ven agree that the majority’s reasoning in support of its
overruling of the cases they do is sound. To say that Starr v. Department of Environmental
Resources, 607 A.2d 321, 323 (Pa. Cmwlth. 1992), stands for the proposition that the
Commonwealth Court has endorsed an approach that “it defers to the Board’s—not the
Department’s--regulatory interpretation” is not only beside the point but, in my view, not a fair
statement of the holding in Starr. This characterization of Starr is provided in a parenthetical
citation to the case without any discussion of that case. Starr, in my view, does not ﬁiean that
the Board’s interpretation is to be given deference and that the Department’s is not. Tn Starr,
the Commonwealth Court upheld a decision of the Board which upheld the 'Department’s
interpretation of a regulation. - Obviously, then, the Commonwealth Court was upholding a
decision by the Board with respect to the interpretation of a regulation. But we were upholding
the interpretation given to the regulation by the Department. The majority ignores that aspect of
the Starr decision.

The Commonwealth Court stated in its opinion in Starr that “the construction given a
statute by those charged with its execution and application is entitled to great weight and should
not be disregarded unless it is clear that the agency's interpretation is incorrect.” Starr, supra at
323 citing T.R.A.S.H. v. Department of Environmental Resources, 574 A.2d 721, appeal denied,
598 A.2d 429 (1990); Slovak-American Citizens’ Club of Oakview v. Pennsylvania Liquor

Control Board, 549 A.2d 251 (1988). It is clear from the context of this statement by the
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Commonwealth Coﬁrt that it was referring to the Department’s interpretation of the regulation in
question. The Commonwealth ‘Court’s reference to the T.RA.S.H. case confirms that.
T.R.A.S8.H., like Starr, was a case up on review from the Board to the Commonwealth Court. In
T.RA.S.H., the Commonwealth Court was specifically referring to the Department’s
mterpretation of a regulatioﬁ. | "This is clear because the Court said, “[blecause DER’s
interpretation of its regulations carries controlling weight and because § 127.83 authorizes the
supplementing of the BAT definition by the PSD's BACT definition, DER did not commit an
error of law in considering the definition of BACT when drafting the BAT Guidance document.”
‘ T.R.A.S.H., supra, at 724 (emphasis added). |

Thus, to transmigrate Starr into supporting the notion that the Commonwealth Court
defers to the Board’s interpretation of regulations and not the Department’s is not nght The
majority’s statement in the portion of the opinion which contains the parenthetical cite of the
Starr case that the Board, also, is an agency charged with the responéibility for imﬁl'ementing the
air pollution control laws not only does not support that majority’s use of Starr, but does not
seem strictly correct to me. First, even if the Board were “an agency charged with the
responsibility for implementation of the air pollution control laws”, thus, ostensibly, bringing the
Board within the statement in Starr that “the construction given a statute by those charged with
its execution and application is entitled to great weight and should not be disregarded uhless it is
clear that the agency's interpretation is incorrect”, that does not mean that the Department of
Environmental Protection is not also an agency which fits that description. Secondly, the
Environmental Hearing Board Act dictates not that the Board is responsible for implementing
statutory or regulatory programs but it is responsible for reviewing actions of the Department of

Environmental Protection. Nor does the Air Pollution Control Act provide that the Board is the
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agency which execﬁtes and implements its provisions. The Board does nothing with respect to
the Air Pollution Control Act except in the context of appeals from decisions of the Department
involving its implementation and execution of the Act. The two concepts—execution and
implementation of an act and reviewing decisions by the Department--are perhaps related but
they are not the same in my mmd The bottom line is that the Starr case does not stand for the
proposition that the Department’s interpretation of environmental regulation is to be accorded no
deference. |
Our Smedley case likewise does not support the conclusion that the Department’s
interpretation of environmental regulations is not to be accorded any weight in our consideration.
The portion of the case being relied on by the majority did not deal with the question of what
3 weight the Board would assign to the Department’s interpretation of environmental régulations.
Smedley explained that, as to our standard of review of a Department action, the action as a
whole cannot be accorded an elevated, virtually impregnable, standard of profe‘ction which
would insulate it from being overturned absent a showing of some extreme error. Thus, an
. appellant who has the burden of proof must present a preponderance of the evidence, meaning
just greater than 50%, not an evidentiary “supermajority” of some prescribed magnitude more
than just greater than 50%. The Smedley case did not deal specifically with what weight should
be accorded to the factor of the Department’s interpretation of a regulation in our review of all of
the pieces of evidence in play in a case to determine the quantity of evidence each side has on its
side of the balance scale at the end of the day. In this case, that ‘mean_s what weight should be
accorded to the Department’s interpretation of the ERC regulations in our analysis of whether
NARCO is at 50% of the evidence or whether it is at that hair above 50%. As T have mentioned,

I think that weight ought to be above zero and if it is then NARCO could not have greater than
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50% of the evidence »on its side at the end of our day.

For those reasons, I respectfully dissent.

ENVIRONMENTAL HEARING BOARD

MICHAEL L. KRANCER
Administrative Law Judge
Member

DATED: May 8, 2001
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BITUMINOUS PROCESSING CO., INC.

V. : EHB Docket No. 99-172-L
(consolidated with 2000-129-L)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: May 9, 2001
PROTECTION :

ADJUDICATION

- By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

The Board upholds the Department’s suspension of a mining company’s surface mining
permit and the Department’s forfeiture of its bonds where the company stipulate;s, among other
things, that it failed to reclaim its mining site in violation of the Surface Mining Act, the Clean
Streams Law, orders of the Department, and the terms of its permit.

Introduction

On July 13, 1999, the Department of Environmental Protection (the “Department™)
suspended a surface mining permit issued to Bituminous Processing, Inc. (“Bituminous |
Processing™) for a surface coal mine and coal preparation facility in South Huntington Township,
Westmoreland County. On May 3, 2000, the Department forfeited the bonds that were issued for
the site. Bituminous Processing appealed both of these Departmental actions, and this Board
consolidated the two appeals. At both parties’ request, the Board adjudicates this appeal on a

stipulated record of the facts in lieu of a hearing on the merits.
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FINDINGS OF FACT

1. The Department is the executive agency of the Commonwealth with the duty and
authority to administer and enforce the Surface Mining Conservation and Reclamation Act, Act
of May 31, 1945, P.L. 1198, as amended, 52 P.S. §§1396.1-1396.19a (the “Surface Mining
Act”); the Clean Streams Léw, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1-
691.1001 (the “Clean Streams Law”); Section 1917-A of the Administrative Code of 1929, Act
of April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17 (the “Administrative Code™); and the
rules and regulations promulgated at Title 25 of the Pennsylvamia Code. (Joint Stipulation
[hereinafter “Stip.”] 1.)

2. Bituminous Processihg is a Pennsylvania corporation whose busiﬁess includes the
mining of coal by the surface method and the chemical or physical processing and c;leaning of
coal and coke materials (“coal preparation”). (Stip. 2.)

3. Bituminous Processing is the owner and operator of a surface miniﬁg site and coal
preparation facility located near the intersection of Interstate 70 and State Route 31 in South
Huntington Township, Westmoreland County (the “Wyano Strip™). (Stip. 3.)

4, On June 17, 1993, the Department issued Surface Mining Permit Number
65920108 to Bituminous Processing authorizing surface mining of the Redstone Coal Seam and
coal preparation activities at the Wyano Strip. (Stip. 6.)

5. At some point between January 1994 and December 1997, Bituminous Processing
discontinued mining and coal preparation activities at the Wyano Strip. (Stip. 7.)

6. On April 6, 1998, Bituminous Processing submitted a permit renewal application.
(Stip. 8.)

7. SMP No. 65920108 expired on June 17, 1998. (Stip. 9.)
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8. On December 14, 1998, the Department and Bituminous Processing entered into a
consent assessment of civil penalty in the amount of $10,537 for Bituminous Processing’s failure
to promptly reclaim the Wyano Strip and failure to comply with a Department order directing
reclamation. (Stip. 10; Joint Stipulated Exhibit [hereinafter “Exh.”] 3.)

9. The consent assessment set forth a schédule for Bituminous Processing’s payment
of the civil penalty on a monthly basis beginning on December 1, 1998 and ending on October 1,
1999. (Stip. 11; Exh. 3.)

10. On March 17, 1999, the Department renewed Bituminous Processing’s permit,
but specified that it was being issued for reclamation only, at SMP No. 65920108R. (Stip. 12;
Exh. 1.)

11.  The issuance of SMP No. 65920108R was conditioned upon Eituminous
Processing’s continue& compliance with the payment agreement contained in the "consent
assessment. (Stip. 13; Exh. 1, Pan’B, Special Condition No. 11.) | |

12.  Bituminous Processing did not appeal the March 17, 1999 renewal of its permit to
this Board. (Stip. 14; Exh. 2.)

13.  Bituminous Processing discontinued payments under the consent assessment as of
May 1, 1999 after paying only $4,537 of the $10,537 civil penalty. (Stip. 15.)

14.  On or about May 11, 1999 the Department issued Compliance Order Number
991037 (“C.0. 991037”) to Bituminous Processing. (Stip. 16; Exh. 5.)

15.  Bituminous Processing did not appeal C.O. 991037 to this Board. (Stip. 17).

16. In C.O. 991037, the Department found that Bituminous Processing failed to
promptly reclaim all disturbed areas of the Wyano Strip in accordance with the approved

reclamation plan in violation of 25 Pa. Code § 87.140 and directed Bituminous Processing to
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reclaim all disturbed areas of the Wyano Strip in accordance with the approved reclamation plan
| by June 2, 1999. (Stip. 18; Exh. 5.)

17.  After issuance of C.0. 991037, Bituminous Processing undertook no reclamation
activity in an attempt to comply with the order. (Stip. 19.)

18.  On or about June 9, 1999, the Department issued Compliance Order Number
991057 (“C.0. 991057”) to Bituminous Processing. (Stip. 20; Exh. 7.)

19.  Bituminous Processing did not appeal C.O. 991057 to this Board. (Stip. 21; Exh.
8.)

20. Iﬁ C.0. 991057, the Department found that Bituminous Processing failed to
.comply with C.O. 991037 in violation of Section 18f of the Surface Mining Act, 52 P.S.
§1396.18f, and Section 611 of the Clean Streams Law, 35 P.S. §691.611, aﬁd directed
Bituminous Processing to immediately comply with C.O0. 991037 by' reclaiming the Wyano
Strip. (Stip. 22; Exh. 7.) |

21.  Bituminous Processing‘ failed to reclaim the Wyano Strip following the issuance
of C.0. 991057. (Stip. 23.)

22.  Bituminous Processing has not reclaimed all areas of the Wyano Strip that were
disturbed by its mining activities in accordance with the rules and regulations and the approved
reclamation plan authorized under SMP 65920108 and SMP 65920108R. (Stip. 24.)

23, On July 13, 1999, the Department suspended Bituminous Processing’s permit
based on the violations set forth in C.0. 991037 and C.O. 991057. (Stip. 25; Exh. 10.)

24.  On September 10, 1999, the Department issued an assessment of civil penalty to
Bituminous Processing in the amount of $22,500 for Bituminous Processing’s failure to comply

with an order of the Department. (Stip. 26; Exh. 11.)

492



25. Bituminous Processing did not appeal the September 10, 1999 civil penalty
assessment to this Board. (Stip. 27; Exh. 12.)

26.  Bituminous Processing has not paid the September 10, 1999 civil penalty
assessment. (Stip.28.) -

27. On December 17, 1999, the Department issued an assessment of civil penalty to
Bituminous Processing in the amount of $1,200 for Bituminous Processing’s failure to promptly
reclaim all disturbed areas in conformance with the approved reclamation plan. (Stip. 29; Exh.
13.)

28.  Bituminous Processing did not éppeal the December 17, 1999 civil penalty
assessment to this Board. (Stip. 30; Exh. 14.)

29. . Bituminous Processing has not paid the December 17, 1999 ci\‘/il penalty
assessment. - (Stip. 31.)

30.  Bituminous Processing’s most recent liability insurance policy én the Wyano
Strip was Policy Number CGL37962, issued by Rockwood Casualty Insurance Company, with
an effective date of July 6, 1999 and an expiI_'ation date of July 6, 2000. (Stip. 32; Exh. 15.)

31. Policy Number CGL37962 was cancelled on August 30, 1999. (Stip. 33; Exh.
16.) |

32.  Bituminous Processing has not submitted to the Department certification of
liability insurance coverage currently in effect for the Wyano Strip and does not have a liability
insurance policy currently in effect for the site. (Stip. 34.)

33. On May 3, 2000, the Department declared forfeit Bond Numbers 100718470,
100718471, 100718472, 170-497G4073, and 170849F3193 on the Wyano Strip based on the

Department’s findings of numerous uncorrected violations at the site, including failure to reclaim
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in accordance with the approved reclamation plan, failure to comply with an order of the
Department, failure to maintain liability insurance, failure to show a willingness or intention to
comply with applicable laws and regulations, and failure to pay outstanding civil penalties.
(Stip. 35; Exh. 17.) -
DISCUSSION

The Permit Suspension

Our responsibility is to make a de novo determination of whether the Department should
have suspended Bituminous Processing’s surface mining permit. Warren Sand & Gravel, Inc. v.
Department of Environmental Resources, 341 A.2d 556, 565 (Pa. Cmwlth. 1975); Smedley v.
DEP, EHB Docket No. 97-253-K (Adjudication issued February 8, 2001). The Department has
the burden to show by a preponderance of the evidence that, in suspending Processing’s permit,
it acted lawfully, reasonably, and appropriately. 25 Pa. Code § 1021.101(b); Smedley. The
Department has met that burden. |

Section 4c¢ of the Surface Mining Act and Section 610 of the Clean Streams Law
authorize the Department to issue such orders as are necessary to aid in the enforcement of the
respective statute’s provisions, including orders modifying, suspending, or revoking permits. 52
P.S. §1396.4c; 35 P.S. § 691.610. Section 18f of the Surface Mining Act and Section 611 of the
Clean Streams Law both provide that it is “unlawful to fail to comply with any rule or regulation
of the department or to fail to comply with any order or permit or license of the department, to
violate any of the provisions of this act or the rules and regulations hereunder, or any order or
permit or license of the department....” 52 P.S. § 1396.18f; 35 P.S. § 691.611. The stipulated
facts and exhibits show that Bituminous Processing failed to reclaim its site in accordance with

the statutes, regulations, 25 Pa. Code §§ 87.140, 87.158, its permits, and the Department’s
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Orders. (F.F. 16, 17, 20, 21‘, 22.) This constituted a violation of Section 18f of the Surface
Mining Act and 611 of the Clean Streams Law, and thus, the Department could suspend
Bituminous Processing’s permit under Section 4¢ and Section 610 of those acts respectively.
Bituminous Processing also failed to complete payment under the consent assessment of
civil penalty, as required by its permit. The permit required that Bituminous Processing continue
to comply with a payment agreement contained in a consent assessment between Bituminous
Processing and the Department. Nevertheless, Bituminous Processing discontinued its payments
under the consent assessment after paying $4,537 of the agreed to $10,537 amount. (FF 13.) By
failing to complete payment under the consent assessment of civil penalty as required by its
permit, Bituminous Processing engaged in unlawful conduct under Section 18f of the Surface
Mining Act and Section 611 of the Clean Streams Law. 52 P.S. § 1396.18f; 35 P.S. § 691.611.
Still further, Bituminous Processing failed to maintain liability insurance on the Wyano
Strip. The Surface Mining Act and the regulations pertaining to surface mininé require every
operator to maintain a public liability insurance policy covering all of its mining activities within
the Commonwealth for the duration of its mining and reclamation activities. 52 P.S.
§ 1396.3a(c); 25 Pa. Code §§ 86.67, 86.144 and 86.168. Bituminous Processing’s most recent
insurance policy was cancelled on August 30, 1999. The company has not submitted to the
Department certification of liability insurance coverage currently in effect for the Wyano Strip
and it does not have a liability insurance policy currently in effect for the site. (F.F. 31, 32; Exh.
16.) By failing to maintain liability insurance Bituminous Processing engaged in unlawful
conduct under Section 18f of the Surface Mining Act, 52 P.S. § 1396.18f, and Section 611 of the

Clean Streams Law. 35 P.S. § 691.611.
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In CN. & W., Inc. v. DER, 1989 EHB 432, the Board held that a mining company’s
admitted violations of the Surface Mining Act, the Clean Streams Law, permit conditions and the
requirements of two Department compliance orders for failure to reclaim justified the
Department’s suspension of its permit. The facts in C.N. &W., Inc. mirror those in this appeal.
The Board in that case granted a motion for summary judgment in the Department’s favor based
on those facts. Bituminous Processing had made no attempt to distinguish the case, and we find
it to be controlling in this appeal.

Bituminous Processing claims that the Department’s permit renewal was unlawful and an
abuse of discretion. That claim has no place in this appeal. “Where a party is aggrieved by an
administrative action of the Department and fails to pursue his statutory appeal rights, neither the
content nor the validity of either the Department’s action or the regulation underlying it may be
attacked in a subsequent administrative or judicial proceeding.” Lucchino v. DEP, 1999 EHB
214, 220; See also Department of Environmental Resources v. Vereling-P;ttsburgh Steel
Corporation, 348 A.2d 765, 767 (Pa. Cmwlth. 1975), aff’d, 375 A.2d 320 (Pa. 1977), cert.
denied, 434 U.S. 969 (1977). On March 17, 1999, the Department renewed Bituminous
Processing’s Permit at SMP No. 65920108R. (F.F. 10.) 25 Pa. Code § 1021.52(a)(1) gave
Bituminous Processing thirty days to appeal that action, but it chose not to take advantage of the
opportunity. (F.F. 12.) Because Bituminous Processing’s arguments in this appeal relate to the
Department’s March 17, 1999 permit renewal, and Bituminous Processing did not appeal that
Department action, Bituminous Processing is now barred by the doctrine of administrative
finality from raising the issues here.

Bituminous Processing maintains that it was not given proper notice that SMP No.

65920108R, issued by the Department on March 17, 1999, was the full extent of its permit
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renewal. It contends that the Department gave insufficient notice that SMP No. 65920108R was
in fact the renewal of its permit and that a subsequent permit would not be issued. To the extent
that this argument has any relevance here, Bituminous Processing applied for the renewal of one
permit, SMP No. 65920108. (F.F. 6.) The Department clearly stated in its letter to Bituminous
Processing that “[y]our Surface Mining permit is heréby renewed and attached.” (Exh. 1.) The
Department’s letter and the enclosed permit were sufficient to give Bituminous Processing notice
of the Department’s permitting decision. It would be unreasonable for Bituminous Processing to
expect the Department to issue any permit other than SMP No. 65920108R, considering that it
applied for one permit and considering that the Department clearly stated in its letter that the
permit was renewed and attached. To the extent that Bituminous Processing objected.to the fact
that the renewed permit only allowed reclamation activities at the site, Bituminous Processing
could have, but did not, file an appeal.

Finally, Bituminous Processing states in its brief that it has not failed to cémply with the
Department’s approved reclamation plan. The argument is directly contrary to the parties’
stipulation of facts. C.0. 971037 and C.O. 971057, which were not appealed, found that
Bituminous Processing had failed to reclaim its site, and there is nothing in the record to show
that the site has been reclaimed since then. In fact, to repeat, the stipulated facts are directly to
the contrary. (F.F. 20.) Bituminous Processing cannot stipulate repeatedly that it failed to
reclaim the site and then argue in its brief that the Department has failed to prove a lack of
reclamation. The stipulations are binding judicial admissions. They “have the effect of
withdrawing a fact from issue and dispensing it without the need for proof of the fact.”

Duquesne Light v. Woodland Hills School District, 700 A.2d 1038, 1054, (Pa. Cmwlth. 1997).
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For all of these reasons, we conclude that the suspension of Bituminous Processing’s permit was

lawful, reasonable, and appropriate.

Bond Forfeiture =

Turning to the Department’s forfeiture of Bituminous Processing’s bonds, Section 4(h)
of the Surface Mining Act' and Section 315(b) of the Clean Streams Law require in part that: “If
the operator fails or refuses to comply with the requirements of the act in any respect for which
liability has been charged on the bond, [the Department] shall declare such portion of the bond
forfeited....” 52 P.S. § 1396.4(h); 35 P.S. 691.315(b). The bonds forfeited by the Department
require that Bituminous Processing faithfully fulfill all of the requirements of, among other
things, the Surface Mining Act, the Clean Streams Law, the rules and regulations promulgated
thereunder, and the provisions and conditions of the permit. (Exh. 19.) We have detailed
Bituminous Processing’s unlawful conduct above in our discussion of the permit suspension. In
light of that unlawful conduct, and Section 4(h) of the Surface Mining Act and Section 315(b) of
the Clean Streams Law, we find that the Department acted lawfully, reasonably, and

appropriately by forfeiting Bituminous Processing’s bonds.

CONCLUSIONS OF LAW
1. The Environmental Hearing Board has jurisdiction over this matter pursuant to

Section 4 of the Environmental Hearing Board Act, 35 P.S. § 7514.

! The Commonwealth Court has held that “[T]he language in 52 P.S. § 1396.4(h) is mandatory.”
Morcoal Co. v. Department of Environmental Resources, 459 A.2d 1303, 1308. In Morcoal Co.
the Commonwealth Court held that, in the face of evidence that revealed Morcoal’s history of
abandoning unreclaimed sites, it was the Department’s duty, pursuant to 52 P.S. §1396.4(h), to
forfeit Morcoal Co.’s bonds. Morcoal Co., 459 A.2d at 1308.
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2. The Department is authorized to suspend an operator’s permit under Section 4c of
the Surface Mining Conservation and Reclamation Act, 52 P.S. § 1396.4c, and Section 610 of
the Clean Streams Law, 35 P.S. § 691.610, where that operator is in violation of any relevant
provision of the act, or of"any relevant rule, regulation or order of the Board or relevant order of
the Department.

3. Bituminous Processing violated the Surface Mining Act, the Clean Streams Law,
and the rules and regulations by failing to reclaim its site, complete payment under consent
assessments of civil penalty, comply with orders of the Department, and maintain liability
insurance on the Wyano Strip. 52 P.S. §1396.18f; 35 P.S. 691.611.

4, The Department has met its burden to show by a preponderance of th_e evidence
that its suspension of the permit was lawful, reasonable, and appropriate based on Bituminous
Proceésing’s conduct. 25 Pa. Code § 1021.101(b).

5. Based on Bituminous Processing’s unlawful conduct, the Department acted
lawfully, reasonably, and appropriately by forfeiting its bonds under Section 4 of the Surface

Mining Act and Section 315 of the Clean Streams Law. 52 P.S. § 1396.4; 35 P.S. §691.315.
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PROTECTION :
ORDER

AND NOW, this 9" day of May, 2001, this consolidated appeal is DISMISSED.

ENVIRONMENTAL HEARING BOARD
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For the Commonwealth, DEP:
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CARL L. KRESGE & SONS, INC.

V. : EHB Docket No. 99-149-K
(Consolidated with 99-051-K)
COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL : Issued: May 14,2001
PROTECTION :

ADJUDICATION

By Michael L. Krancer, Administrative Law Judge
Synopsis:

The Board sustains the Department’s forfeiture of an operator’s Surety Bond associated
with its non-coal mining permit. = The Department has previously been granted summary
judgment that the operator had committed charged violations. The violations committed by the
operator were of the nature for which liability was charged under the terms of the Surety Bond.

Therefore, forfeiture was appropriate.

FINDINGS OF FACT

1. Carl L. Kresge & Sons, Inc. (Kresge) has committed violations of the Clean Streams
Law, the Noncoal SMCRA, the regulations promulgated under the Noncoal SMCRA,
Department Orders and the noncdal mining permit as set forth in Carl L. Kresge & Sons, Inc. v.
DEP, EHB Docket No. 99-149-K (Opinion and Order issued January 27, 2000) (Kresge I).

2. Kresge’s sﬁrety bond posted in connection with his mining permit (the Surety Bond)

provides as follows:
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1. Conditions of the Obligation. If the operator shall
faithfully perform and conform to all of the applicable requirements of
the following: :

(a) the Clean Streams Law;

(b) the Surface Mining Conservation and Reclamation Act;

(¢)”the Air Pollution Control Act;

(d) the Coal Refuse Disposal Control Act;

(e) the Dam Safety and Encroachments Act;

(f) the Noncoal Surface Mining Conservation and
Reclamation Act (applicable only to applicants for
noncoal surface mining permits);

(g) the Solid Waste Management Act

(the statutes described in (a) through (g), inclusive, immediately above,
collectively, called the “Acts”)

(h) all amendments and additions hereafter made to the Acts
and all statutes enacted as substitutes or replacement for
the Acts.

(1) all rules and regulations now or hereafter promulgated
under the Acts;

(j) the terms and conditions of the Permit, and all
amendments or additions thereto; and

(k) all Department orders issued relating to Operator conduct
under the Permit.

" (the requirements described in (a) through (k), inclusive, immediately
above, collectively called the “Law”); then this obligation shall be null
and void, otherwise to be and remain in full force and effect.

(Ex. C-2)

3. Liability has been charged under the Surety Bond for Kresge’s violations of, among
other things, the Clean Streams Law, the Noncoal SMCRA, all rules and regulations under the
Clean Streams Law and/or the Noncoal SMCRA, and all Department Orders issued relating to
the operators conduct under the mining permit. (Ex. C-2)

4. The violations of Kresge established as set forth in Kresge I are of the nature for

which liability has been charged under the Surety Bond. (Ex. C-2)
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DISCUSSION

This is a consolidated appeal by Kresge ef the Department’s forfeiture of its Noncoal
SMCRA Surety Bond and its assessment of a civil penalty for the same conduct which formed
the basis of its bond forfeiture action. The appeal of the bond forfeiture action bears Docket No.
99-051-K and the appeal of the civil penalty assessment bears Docket No. 99-149-K. The Board
issued an Opinion and Order Granting Summary Judgment In Part And Denying Summary
Judgment In Part (Docket No. 99-051-K) dated January 27, 2000 (Kresge I). In Kresge I, the
Board granted summary judgment to the Department inasmuch as the doctrines of administrative
finality, res judicata and collateral estoppel established Kresge’s violations of the Noncoal
SMCRA, the Clean Streams Law, the rules and regulations of the Department, and Kresge’s
mining permit as set forth in detail in Kresge I. The Board also granted summary judgment to
the Department inasmuch as the Kent Coal doctrine does not apply to allow Kresge to challenge
the fact of the violations in this action, and Kresge’s defense of “impossibility” cannot be
maintained for an action for default of the Surety Bond. The Board, however, did not grant
summary judgment to the Department on the ultimate question of whether the bond forfeiture
was appropriate because there was no record evidence at that point in the proceedings regarding
the actual terms of the Surety Bond. Thus, the Board was not able to determine whether the
violations established were of the nature “for which liability has been charged under the bond™ as
required under the Noncoal SMCRA. 52 P.S. § 3309(k)(1).

A trial was held in this matter from September 11, 2000 through September 13, 2000.
Evidence was heard on Kresge’s appeal of the bond forfeiture action and the penalty assessment.

Also, testimony was heard about the Surety Bond and, of course, the Surety Bond in question

" was introduced into evidence. (Ex. C-2)
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This final Adjudication dispenses with only Docket No. 99-051-K which is Kresge’s
appeal of the Department’s forfeiture of the Surety Bond associated with the mining permit of
Kresge. Kresge’s appeal of the Department’s Civil Penalty Assessment for the same conduct
which formed the basis of'the Department’s bond forfeiture will be dealt with in a separate Board
decision document which is being issued this date as ‘well.

Our standard of review is to determine whether the findings upon which DEP based its
action are correct and whether DEP’s action is reasonable and appropriate and otherwise in
conformance with the law. Smedley v. DEP, EHB Docket No. 97-253-K (Adjudication issued
February 8, 2001). The Department has the burden to show that its action in forfeiting the Surety
Bond was reasonable, lawful aﬁd appropriate. 25 Pa. Code § 1021.101(a),(b)(4).

The bond forfeiture provisien of the Noncoal SMCRA under which the Department
proceeded to declare Kresge’s Surety.Bond forfeited in this case provides as fqllows:

(k) Forfeiture.—
(1) If the operator fails or refuses to comply with any
requirement of this act for which liability is charged under the
.= bond, the department;shall declare the bond forfeited.
52P.S. § 3309(k)(1). As we have noted, the question left open in Kresge I was whether the
violations Kresge committed were of the kind “for which liability is charged under the bond™.

After réviewing the Surety Bond we have no trouble concluding that the violations
Kresge has committed are of the nature for which liability is charged under the Surety Bond.
The Surety Bond is specifically conditioned upon Kresge’s faithful adherence to and
conformance with, among other things, the Clean Streams Law, the Noncoal SMCRA, all rules
and regulations of the Department promulgated under either those statutes, the terms and
conditions of Kresge’s mining permit and all Department Orders issued relating to Kresge’s

conduct under its mining permit. (Ex. C-2) The violations for which Kresge was found to have
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committed in Kresge I are clearly within the ambit of the aforementioned. The Department’s
action therefore in declaring the Surety Bond forfeited was reasonable and appropriate and in
conformance with the Noncoal SMCRA. 52 P. S. § 3309(k)(1) !

CONCLUSIONS OF LAW

1. The.Board has subject matter jurisdiction over the parties and this appeal.

2. The scope of the Board’s review is de novo meaning that the Board is not limited to
considering only the evidence that was before the Department when it rendered its decision, but
the Board will consider all relevant and admissible evidence presented to it at the time of hearing
and will weigh all the evidence presented anew. 35 P.S. § 7514(c); Pequea Township v. Herr,
716 A.2d 678, 685-87 (Pa. Cmwlth. 1998); Young v. Department of Environmental Resources,

600 A.2d 667, 668 (Pa. Cmwlth. 1991); Warren Sand & Gravel Co. v. DER, 341 A.2d 556, 565

! The Department argued at the summary judgment stage and again now that its duty to
forfeit under Section 9(k)(1) of the Noncoal SMCRA, 52 P. S. § 3309(k)(1), in the circumstances
found in this case, i.e., where there are violations of the Noncoal SMCRA for which liability has
been charged under the bond, is mandatory. We discussed this argument in Kresge I and, after
reviewing the similar language from the Coal SMCRA and the cases interpreting that Act, said
that “[c]onceptually, we see no reason not to apply the ‘mandatory’ language of the Noncoal
SMCRA bond forfeiture provision the same way the Board and the Commonwealth Court have
applied the ‘mandatory’ language of the Coal SMCRA bond forfeiture provision.” Kresge I at
41. However, we did not proceed to do that in Kresge I because of the remaining question
whether the Kresge’s violations were of the type for which liability has been charged under the
bond. Now we have squarely determined that Kresge’s violations are of the type for which
liability has been charged under the bond. However, either way one looks at it, whether the
Department was required to declare the Kresge Surety Bond forfeited or whether it was
permitted to declare it forfeited, the Department’s action in doing so in this case must be upheld.
We have found that the Department’s findings upon which it based its action are established, as
set forth in Kresge I and this Adjudication, and that its action is reasonable, appropriate and in
conformance with the Noncoal SMCRA. These findings on our part lead to the sustaining of the
Department’s action whether it was a mandatory one or a permitted one.

We also note that Kresge asks us to reconsider the rulings we made in Kresge I that the
“impossibility defense” cannot be asserted as a defense to a bond forfeiture and that the Kent
Coal doctrine does not apply to allow Kresge to challenge in this action the factual predicates of
the underlying offenses which form the basis for the Department’s decision to declare the Surety
Bond forfeited. We believe the rulings sets forth in Kresge I were correct and we will not
reverse any of them.
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(Pa. Cmwith. 1975); Smedley v. DEP, Docket No. 97-253-K, slip op. at 26-27 (Adjudication
issued February 8, 2001); O’Reilly v. DEP, Docket No. 99-166-L, slip op. at 14 (Adjudication
issued January 3, 2001).

3. Actions before the Board involve the Board’s de novo determination of whether the
findings upon which DEP based its action are correct and whether DEP’S action is reasonable and
appropriate and otherwise in conformance with the law. Smedley v. DEP, Docket No 97-253-K,
slip op. at 30 (Adjudication issued February 8, 2001). |

4. The Department has the burden of proceeding and the burden of proof to show that its
action in forfeiting the Surety Bond was reasonable and appropriate and otherwise in
conformance with the law. 25 Pa. Code § 1021.101(a), (b)(4).

5. The Surety Bond is expressly conditioned upon Kresge’s full compliance with among
other things, the_Clean Streams Law, the Noncoal SMCRA, all rules and regulations under the
Clean Streams Law and/or the Noncoal SMCRA, and all Department Orders issued relating to the
operator’s conduct under the mining permit.

6. U‘?Kresge failed to abide by the express conditions of the Surety Bond.

7. The violations established as set forth in Carl L. Kresge & Sons, Inc. v. DEP, EHB
Docket No. 99-149-K (opinion issued January 27, 2000) (Kresge 1) are for violations of, among
other things, the Clean Streams Law, the Noncoal SMCRA, all rules and regulations under the
Clean Streams Law and/or the Noncoal SMCRA, and all Department Orders issued relating to the
operator’s conduct under the mining permit.

8. Default of the Surety Bond has been triggered by the conduct established as set forth

in Kresge I.
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9. The Department’s action in declaring the Surety Bond forfeited was proper,
appropriate and not contrary to law.

Accordingly, we enter the following:

-
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

-,

CARL L. KRESGE & SONS, INC.

V. : EHB Docket No. 99-149-K
: (Consolidated with 99-051-K)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 14™ day of May, 2001, Kresge’s appeal docketed at EHB Docket No.
99-051-K is hereby dismissed.

All future filings with the Board in this appeal shall be captioned as follows:

CARL L. KRESGE & SONS, INC. :
v : EHB Docket No. 99-149-K

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ENVIRONMENTAL HEARING BOARD

{ b

GEORGE J. MILLER
Administrative Law Judge
Chairman

Tl ot

THOMAS W. RENWAND
Administrative Law Judge
Member
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EHB Docket No. 99-149-K
(Consolidated with 99-051-K)

DATED:

MICHELLE A. COLEMAN
Administrative Law Judge

Member
2/, o2

BERNARD A. LABUS
Administrative Law Judge
Member

"MICHAEL L. KRANCER
Administrative Law Judge
Member

‘May 14, 2001

DEP, Bureau of Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Charles B. Haws, Esquire
Southcentral Regional Counsel

For Appellant:

Kimberly D. Borland, Esquire
1100 PNC Bank Building

69 Public Square Building
Wilkes-Barre, PA 18701
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CARL L. KRESGE & SONS, INC.

V. : EHB Docket No. 99-149.K

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: May 14,2001
PROTECTION :

OPINION AND ORDER ON ALLEGED
INABILITY TO PRE-PAY CIVIL PENALTY

By Michael L. Krancer, Administrative Law Judge

Synopsis: .
| An appellant who asserts its alleged inability to prepay a $23,250 civil penalty
assessed against it under the Noncoal Surface Miningv Act or to post an appeal bond shall
have a hearing on that issue even when the allegation is not made until after the 30 day
period from the date of the assessment. The appellant, who has the burden of proceeding
and the burden of proof on the issue of its alleged inability to prepay or post an appeal
bond, failed to produce sufficient evidence to ﬁrove its asserted inability to prepay or post
an appeal bond. The only evidence produced was the testimonial evidence of the sole
shareholder of the Appellant which was neither complete nor convincing. No
corroborating documentary evidence was produced to support the claim. The Appellanf
never even tried to secure a loan for the amount of the penalty or to secure an appeal
bond. Appellant’s unsupported and uncorroborated opinion thét he was not creditworthy

and/or that he was told he could not obtain credit is not sufficient to Aprove an inability to
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either prepay or post an appeal bond. The Board, upon finding, on hearing, that the
Appellant has not satisfied its burden of proof that it was ungble to prepay or post on
appeal bond in connection with its appeal of a civil penalty assessment, will not dismiss
the appeal even wheré"jf;he assertion of inability to prepay is made after the 30 day initial
prepayment period. The Board will enter an order requiring Appellant to prepay or post
an appeal bond within 30 days.

BACKGROUND

This Opinion and Order is the third published decision document in the appeals
by Carl L. Kresge & Sons, Inc. (Kresge) of two actions of the Départment: (1) its
forfeiture of Kresge’s Noncoal SMCRA Surety Bond and; (2) its assessment of a civil
penalty of against Kresge in the amount of $23,250 for the activities which were the
subject of the bond forfeiture. The appeal of the bond forfeiture was assigned EHB
Docket No. 99-051-K and the appeal of the civil penalty assessment was assigned EHB
Docket No. 99-149-K. The two cases were consolidated.

Both the bond.forfeiture action and the civil penalty assessment flowed from the
Department’s issuance to Kresge of Compliance Order No. 97-5-059 and Failure to
Comply Order No. 97-5-069. By Opinion and Order dated January 27, the Board
granted partial summary judgment to the Department in the bond forfeiture matter. Car/
L. Kresge & Soms, Inc v. DEP, Docket No.-99-051-K (Opinion and Order issued January
27, 2000) (Kresge I). A full description of the aforementioned Compliance Order and
Failure to Comply. Order are provided in that Opinion. The gravaman of the Kresge I
Opinion was that the violations set forth in those Orders had become established by

operation of res judicata, collateral estoppel and administrative finality. The Board did
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not grant full summary judgment héwever because there was no record evidence at that
point in the proceedings regarding the actual terms of the Surety Bond. Thus, the Board
was not able to determine whether the violations established were of the nature “for
which liabiiity has beefr charged under the bond” as required under the Noncoal SMCRA.
52 P.S. § 3309(k)(1).

On September 11, 2000 trial commenced in both what was left of the bond
forfeiture matter and the entirety of the civil penalty assessment case. The Board is also
issuing today its Adjudiéation in the bond foffe,iture casé in which we upheld the
Department’s forfeiture of Kresge’s Noncoal SMCRA Surety Bond. Car! L. Kresge &

Sons, Inc v. DEP, Docket No. 99-051-K (Adjudication Issued May 14, 2001) (Kresge II)
That appeal was, therefore, aismissed and it is no longer on our docket.

This Opinion and Order deals with the very important and threshold aspect of
Kresge’s appeal of the Department’s civil penalty assessment, i.e., the question of
Kresge’s alleged inability to have prepaid the penalty amount or to have posted an appeal
bond. In a procedural oddity, neither party, prior to the first day of the hearing on the
merits, had focused on the fact that Kresge had not either prepaid the penalty amount or
posted an appeai bond as required by Section 21(b)(1) of the Noncoal SMCRA. 52 P.S. §
3321(b)(1).! The Department had never made a Motion to Dismiss on that basis nor had
the Appellant requested a hearing on that question. Apparently, there had been no

discovery on that subject either.

! This appeél was filed on July 29, 1999. On September 4, 1999 Board Rule
1021.51(f) became effective. We, therefore, have not considered that Rule in our
analysis of this case. '
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On the ﬁrst day éf the hearing on the merits, the Department made an oral mbtion
to dismiss Based on the fact that Kresge had never either prepaid the amount of the
penalty or posted an appeal bond as required by 52 P.S. § 3321(b)(1). (N.T. 9-10)*> The
presiding Judge took the oral motion under advisement for potential disposition by the
Board in its entirety. (N.T. 9-10) Then, the Board proceeded with the hearing on the
merits as scheduled but specifically allowed evidence to be presented from the Appellant
regarding its alleged financial inability to have prepaid the penalty amount or to have
posted an appeal bond. The Board, in essence, conducted a hearing Within the hearing on
the merits of the appeals on the specific question of the alleged inability to prepay. See
N.T. 6-7. (explanation by the Board that a ‘hearing within a hearing’ would be
conducted regarding the alleged financial inability to have prepaid the penalty amount or
post an appeal bond)

Appellant produced one witness on the subject of the alleged inability to prepay
or post an appeal bond. That witness was Mr. Kresge himself who is the sole shareholder
of Kresge. (N.T. 5) Né documentary evidence was proffered. The Department was, of
course, allowed to cross-examine Mr. Kresge on the subject of the alleged inability to
prepay or post an appeal bond, which it did.

DISCUSSION

Section 21(b)(1) of SMCRA provides as follows:

When the department proposes to assess a civil penalty, the
secretary shall inform the person, within a period of time to be prescribed
by rule and regulation, of the proposed amount of the penalty. The person
charged with the penalty shall then have 30 days to pay the proposed
penalty in full or if the person wishes to contest either the amount of the
penalty or the fact of the violation, forward the proposed amount to the

»

? Notes of the Transcript are cited as “N.T.___.
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secretary for placement in an escrow account with the State Treasurer or
any Pennsylvania Bank, or post an appeal bond in the amount of the
proposed penalty. The bond shall be executed by a surety licensed to do
business in this Commonwealth and be satisfactory to the department. If,
through administrative or judicial review of the proposed penalty, it is
determined that no violation occurred or that the amount of the penalty
shall be reduced, the secretary shall, within 30 days, remit the appropriate
amount to the person, with any interest accumulated by the escrow
deposit. Failure to forward the money or the appeal bond to the secretary
within 30 days shall result in a waiver of all legal rights to contest the
violation or the amount of the penalty.

52 P.S. § 3321(b)(1).

The Commonwealth Court has dictated that when an appellant asserts that it is
unable to prepay the penalty or post an appeal bond, the Board is to hold an evidentiary
hearing on that question. Pilawa v. Department of Environmental Protection, 689 A.2d
141 (Pa. Cmwlth. 1997); Twelve Vein Coal v. Department of Environmental Resources,
561 A.2d 1317 (Pa. Cmwilth. 1989). That is what we did in this case, albeit, due to the
unusual circufnstanceé, concomitantly with holding the trial on the merits, and this
decision document deals with that threshold matter. >

Kresge bears the burden of proceeding and of proving that it is unable to prepay
or post an appeal bond for the amount of the civil penalty. 25 Pa. Coﬁde 1021.101(a); See

Hrivnak Motor Company v. DEP, 1999° EHB 437, 441; Heston S. Swartley

* The Department’s counsel at trial agreed that such an evidentiary hearing
regarding the Appellant’s alleged inability to prepay the penalty or post an appeal bond is
mandated by Commonwealth Court precedent, ie., the case of Twelve Vein Coal
Company v. Department of Environmental Resources, 561 A2d 1317 (Pa. Cmwith.
1989). See also Pilawa v. Department of Environmental Protection, 698 A.2d 141 (Pa.
Cmwlth. 1997) The sections of the transcript which reflect the hearing on the alleged
inability to prepay or post an appeal bond are as follows: N.T. 5, 16-24 (first part of Mr.
Kresge’s direct testimony); 98-101 (initial Department cross-examination of Mr. Kresge);
115 (Mr. Kresge’s redirect examination; 117-18 (questions from the Board); 119-120
(Department re-cross examination of Mr. Kresge; and 121 (re-redirect of Mr. Kresge).

515



Transportation. Co., Inc. v. DEP, 1999 EHB 88, 89; Goetz v. DEP, 1998 EHB 9553, 964-
65. In Swartley, Judge Labuskes said that in reviewing the evidence in an inability to
prepay case, “we are guided by the Board's decision in [Goetz v. DEP, 1998 EHB 955]
where we held that the Board must have hard evidence before it can determine that an
appellant is unable to prepay a penalty.” Swartley, 1999 EHB 88, 89 citing Goerz v.
DEP, 1998 EHB at 967-68. In Goetz the Board said that the types of evidence it was
lookihg for to establish a claim of inability to prepay included:

recent financial statements and income tax returns, as well as information
concerning any:

accounts and notes receivable;

marketable securities owned by appellant;

interests appellant owns in closely held corporations or
partnerships; ‘

intangible property owned by appellant;

vehicles owned by appellant;

real estate owned by appellant;

oil, gas, or mineral rights owned by appellant;

recent loan applications filed by appellant;

insurance policies naming appellant as the insured or beneficiary;
and,

property appellant recently sold for value or transferred as a gift.

oo

FEE o o

Goetz, 1998 EHB at 96\7-68 n.9; See Swartley, 1999 EHB at 89.

Here Mr. Kresge presented only testimonial evidence to the effect that the
financial positions of Kresge, other businesses owned by Mr. Kresge, and Mr. Kresge
personally did not at the time of the penalty assessment up through the date of the hearing
permit prepayment of the penalty amount the obtaining of an appeal bond. No paipable
corroborating documentary evidence was proffered at all which supported Kresge’s claim
of inability to prepay. Based on our review and consideration of the evidence in concert

with the caselaw and the purpose of Section 21(b)(1) of the Noncoal SMCRA, we
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conclude that Mr. Kresge did not vsucceed in proving that Kresge could not have prepaid
the $23,250 or have obtained an appeal bond.

Mr. Kresge testified that Kresge filed for Chapter 11 bankruptcy on March 31,
2000, that another company he owns, Wilbar Realty Co., is also in Chapter 11
Bankruptcy, and that he is in Chapter 13 bankruptcy. (N.T. 5, 16, 18) However, none of
the filings or the‘ financial data which supported those filings was offered into evidence.
The civil penalty assessment under appeal here was issued on June 28, 1999, almost 9
months before the various bankruptcy filings. The absence Vof documentary evidence is
particularly problematic here since the bankruptcy filings and the financial data upon
which they were based would undoubtedly have touched upon the precise time frame that
the Department’s civil Jpenalty assessment was issued. Also, we are left not knowing
what the status of those ‘;rarious bankruptcy proceedings was at the' time of our hearing
except for Mr. Kresge’s vague and generalized testimony that things have not improved.
We note in this regard that there is no evidence that Kresge has ceased to exist or that it is
or ever was being, or scheduled to be, liquidated or taken out of existence.

Also, Mr. Kresge never attempted to seek a loan for the penalty amount. The
Goetz Board noted that the fact that the appellant had not sought a léan to cover the
prepayment amount was a strong indication that appellant failed to exhaust all reasonable
means at his disposal to prepay the penalty. Goerz, supra at 968. Mr. Kresge testified
that he sought and was denied a loan, that he had no liquid assets to sell that would
enable him to prepay the civil pénalty, and that at no time now or since the assessment of
the civil penalty did Kresge have money to pay the civil penalty. (N.T. 17-23) But the

only loan he had sought and which was denied was a jumbo loan in the amount of
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$450,00 constituting a global refinancing of all of his and his companies’ debts. That
loan was applied for and denied before the civil penalty assessment was made. (N.T. 19-
20; 98-101). Kresge never sought a loan for the much smaller amount of the civil
penalty only. (N.T. 9”8‘-.'_100) Mr. Kresge’s response that he believed that because other
créditors had everything he had “tied up,” he and/or the company could not have received
credit for an amount smaller thén $450,000 nor did any bank offer him less credit when
he was denied his application for the jumbo loan is not only inadequate, it is beside the
point. (N.T. 115) Naturally, the fact that the lender did not offer a smaller loan for
$23,250 at the time it denied the loan for $450,000, which was before the civil penalty
asséssment was even made, or thereafter, misses the point. Kresge never asked for the
-loan of $23,250.

Mr. Kresge testified that he had no reason to believe that he could have obtained a
loan for the $23,250. (N.T. 115) That is insufficient. In Goetz, Mr. Goetz’s testimony
that his attorney and his bonding agent told him that he would not be able to get an appeal
bond was inadequate. The Board said that, “[a]ppellant’s attorney and his bonding agent
never took the stand, or otherwise gave evidence to support Appellant’s hearsay
statements”. Goéz‘z, 1998 EHB at 967-68. The same principle applies here as to the
potential for a loan. Nobody tdok the stand and no documentary evidence was offered to
corroborate and substantiate Mr. Kresge’s assertion that he had no reason to believe that
he could have obtained a loan for the penalty amount.

Mr. Kresge testified in conclusory fashion that he did not have the ability to
secure an appeal bond. (N.T. 23) As a threshold matter, Mr. Kresge admitted that he

never even inquired about posting an appeal bond. (N.T. 99) Thus, as with a possible
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loan to cover the penalty prepayment amount, Mr. Kresge never actually attempted to
explore the appeal bond option either. Mr. Kresge’s support for his aséertion that he
could not have obtained an appeal bond was that “DEP had taken my bond in forfeiture”.
(N.T. 23) Obviously, that “reason” is a non sequitur. ~Also, it is not an acceptably
concrete basis on which to pin a claim of inability to prepay a civil penalty amount or
post an appeal bond. Mr Kresge also testified vaguely about his opinion of what his and
other bonding companies thought of his creditworthiness. He testified that, “[t]hey
wanted their money, and that was thé end of it. I couldn’t afford it”. (N.T. 23) He also
testified that he learned from his surety company that Kresge was not able to become
bonded and that he now concentrates on homeowner design jobs and cannot bid the “big
jobs” since he cannot obtain a bond. (N.T. 24) We have no way of knowing what Mr.
Kresge means by “big jobs” and what magnitude of bonds it supposedly cannot obtain.
Also, more fundamentally, even if we acceptec{ this as Mr. Kresge’s testimony that, in l;is
opinion, the bonding companies viewed him and/or his company as not creditworthy, this
would be ipsufﬁcient for the same reason we just discussed, citing the Goeiz case, in
connection with the possibility of having obtained a loan. Finally, this testimony is
problematic because it confirms that Kresge or some related company is an ongoing
concern which generates revenue albeit from “homeowner design” jobs.

The Board has noted in that past that:

[a] party claiming financial inability cannot simply appear and state that is

has no money. It must produce hard evidence that gives the Department a

reasonable opportunity to independently assess the claim. This evidence

must, among other things, include proof of the appellant’s assets and

liabilities. In the absence of hard evidence, the Legislature’s objective in

requiring prepayment could too easily be thwarted without sufficient proof
or substantial justification.
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Heston S. Swartley Transportation Company v. DEP, 1999 EHB 160, 165 (Swartley II).
In esse.ncé, not only did Kresge do no more than “simply appear and state that it has no
money” Mr. Kresge’s statement to thét effect was less than complete in substance and
less than convincing ih-effect. Not only did Kresge or Mr. Kresge on Kresge’s behalf
not try very hard to prepay the penalty amount or post an appeal bond, the record shows
that they did not specifically try at all to do so. Accordingly, we believe that the
Legislature’s objective in requiring prepayment would not only be thwarted if we allowed
Kresge to obtain refuge, but that its objective would be directly defied.*

Now we must decide what to do with this matter now that we have decided that
Kresge did not satisfy his burden of proof that he was or is unable to prepay the civil
penalty amount or post an appeal bond. We do not agree with the Department’s assertion
that the Board’s jurisdiction must end with the evidentiary hearing--regardless ofv our
findings. It argues that once we close the book on the evidentiary hearing--regardless of
the outcome--we must dismiss the case and leave it to the Commonwealth Court to take
up at that point. The Department relies on the second sentence and especially the last
sentence of Section 21(b)(1) which provide:

The person charged with the penalty shall then have 30 days to pay the
proposed penalty in full or if the person wishes to contest either the

* We point out that the issue presented here is not the standard of Impecunity that
Judge Labuskes wrote about in Hrivnak. In other words, we are not dealing here with the
definition of impecunity, meaning we are not wrestling with the question of whether an
individual, in Judge Labuskes’s words, “could be required to sell his house, cars, and
jewelry—whatever it takes to produce the money.” Hrivnak, 1999 EHB at 442. The
question here precedes that question. Kresge’s evidence was not sufficient to establish
impecunity in any sense. The evidence was so vague and amorphous that that it failed to
even get us to the point of having to go to the next step and deal with the question of
whether Kresge would have to sell his house, cars, and jewelry, or do anything else, in
order to produce the money. Indeed, because of the inadequate record on the matter, we
are not able to begin to address that question.
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amount of the penalty or the fact of the violation... Failure to forward the
money or the appeal bond to the secretary within 30 days shall result in a
waiver of all legal rights to contest the violation or the amount of the

penalty.

52 P.S. § 3321(b)(1). In rejecting the Department’s argument on this point in Goerz, the
Board wrote,
If Section 21(b)(1) of the Noncoal Surface Mining Act, 52 P.S. §

3321(b)(1), were the last word on the issue, we might have come to a

different conclusion... But Section 21(b)(1) is not the last word on the

issue. Although the 30 day prepayment requirement of Section 21(b)(1)

may seem at first to be absolute and jurisdictional, the Commonwealth

Court has made it clear the neither is the case. [Twelve Vein Coal

Company, Inc. v. Department of Environmental Resources, 561 A.2d 416

(Pa. Cmwlth 1989)].

Goetz at 970. In Goetz, the Board then entered an Order providing the appellant Goetz
with 30 days to prepay the penalty amount or file and appeal bond. 7d. at 973.

We still find the Department’s view that our juri_sdiction lasts only until the
completion of the hearing to be inconsistent with the commands of T welve Vein and
Pilawa. We start with the premise that the Pilawa case instructs us that the hearing must
be held even if the assertion of inability to prepay comes after the 30 days set forth in the
statute. Pilawa involved a penalty under the Storage Tank and Spill Prevention Act, 35
P.S. § 6021.101-6021.2105. That Act contains a prepayment requirement which is
virtually identical to the one in Section 21(b)(1) of the Noncoal SMCRA. See 35 P.S. §
6021.1307(b). Pilawa had neither prepaid the penalty nor asserted its inability to prepay
within the 30 day period set forth in the statute. The Board, upon the Department’s
Motion to Dismiss filed after the 30 day period had run, dismissed for lack of

jurisdiction. The Commonwealth Court, however, reversed the Board’s holding on the

jurisdiction question. The Court stated that,
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Our decision in Twelve Vein clearly holds that when a party alleges
that it is not able to comply with the prepayment or bond requirements for
perfecting an appeal to the EHB, the proper procedure is for the EHB to
hold a hearing to determine whether the party is, in fact, impecunious and
unable to comply with the prepayment condition. While the issue of the
timeliness of an appellant’s claim of financial hardship was not discussed
in Twelve Vein Coal Co., we do not believe that Pilawa’s failure to raise
the financial condition as a separate issue durmg the appeal period
mandates a different result here.

Pilawa, 698 A.2d at 143.

The Department’s view that the ’Board’s jurisdiction terminates at the conclusion
of the hearing is directly at odds with the lesson of Pilawa. In Pilawa, the Board
dismissed for lack of jurisdiction because the prepayment was not made within the 30
days outlined in the statute. The Commonwealth Court specifically reversed that
decision, remanded to the Board for an evidentiary hearing on the alleged inability to
prepay issue and reiinquished its jurisdiction. =~ Clearly, then, the Board did nor lose
jurisdiction because the prepayment was not made within the 30 day period as the direct
holding of fhe Commonwealth Court was that the Board was wrong when it so
concluded.

We do not believe that the Commonwealth Court had in mind in Pilawa that the
Board, as the finder of fact, would hold an evidentiary hearing as an academic exercise
just to dismiss the case. We believe that the Pilawa Court envisioned that the Board
would hold the mandated hearing and then proceed to make a determination, based on the
evidentiary hearing, whether the appellant is in fact unable to prepay or not and proceed
accordingly based on that determination.

We wish to make clear that we are not passing upon the constitutionality of the
prepayment provision of the Noncoal SMCRA. That, the Commonwealth Court would

have to do if and when that issue is presented to it. What we are doing, though, is
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following the stéps mandated by the Commonwealth Court to hold an evidentiary hearing
on the question of alleged financial inability to prepay.

In Goetz, though, the appellant, unlike the one here, did raise the issue of his
alleged inability to préﬁay before the initial 30 day period from issuance of the penalty
assessment had expired. Thus, the Goetz Board was dealing with whether an appellant
who raises the issue of its alleged inability to prepay within the thirty days ﬁ’oné the date
of the assessment may have another 30 day window of opportunity to prepay in the event
the Board, as it did in Goetz, and as we do here, holds that the appellant-did not prove his
allegation of inability to prepay. Goetz, supra, 1998 EHB at 969-70 n. 10. The Board

specifically recognized that,

“[w]hether an appellant would be entitled to another opportunity to
prepay had he not raised the issue of his inability to prepay within the

initial 30-day period is a tougher question (since there is greater potential

for delaying the Board’s proceedings) but one which is beyond the scope

of this appeal.”

Id. at 969-79 n. 10. That issue is presented here though. We think that the result should
be no different here as it was in Goetz.

First, we are satisfied this is not a question of jurisdiction as it appears the
Department is arguing. We have already discussed why we think, based on the Pilawa
case, that the Board has jurisdiction even though the question about the inability to pay
arose after the expiration of the 30 days starting from the date of the issuance of the
penalty assessment. Clearly, the failure to raise the issue within that original 30 day
period does not divest the Board’s jurisdiction over the case. That is a direct and

necessary deduction from the Pilawa case. Also, interestingly, after the Pilawa matter

was remanded to the Board, the case continued through to an adjudication. The
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Department stipulated to Pilawa’s inability to prepay, the Board then permitted the case
to go to trial. Pilawa evéntually lost on the merits. Pilawa v. DEP, 1998 EHB 1016,
1018, 1040.

Proceeding from that foundation regarding jurisdiction, we think the best thing to
do is to do exactly what we did in the Goetz case based on much of the same reasoning
- found in the Goerz discussion of this issue. See Goetz, 1999 EHB at 969-72. ' In short,
the protection of the financially vulnerable appellant dictates that we proceed with great
caution. As Judge Labuskes wrote in Hrivnak, “[tlhe Commonwealth Court has
instructed that we are to tread carefully in this area because parties generally should not
be deprived of access to the courts and due process of law simply because of their
impecunity.” Hrivnak, 1999 EBH at 439 citing Twelve Vein Coal Company, Inc. v.
Department of Environmental Resburces, 561 A2d 1317, 1319 (Pa. Cmwlth. 1989)

We do not think that it would be in keeping with Pilawa if, granted that an
appellant may assert his inability to prepay late aﬁd still have a hearing, he suffers
immediate and automatic dismissal without opportunity to cure if he turns out to have
been wrong. Both the rationale and the verbiage of the Judge Doyle’s decision in Pilawa
is applicable to the question we are now discussing so we will respectfully borrow them:
The Coﬁunonwealth Court’s decisions in Twelve Vein and Pilawa clearly hold that when
a party alleges that it is not able to comply with the prepayment or bond requirements for
perfecting an appeal to the Board, the proper procedure is for the Board to hold a ﬁearing
to determine whetﬁer the party is, in fact, impecunious -and unable to comply with the
prepayment condition. While the issue of the timeliness of an éppellant’s claim of

financial hardship was outside the scope of the Board’s Goetz decision, we do not believe
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that Kresge’s failure to raise the financial condition as a separate issue during the appeal
period mandates a different end result here than was reached in the Goetz case with
respect to whether the appellant should be provided an opportunity to prepay once the
Board, after hearing,‘d:etermines that it has not sufficiently proven its assertion of
inability to pay. See Pz'lqwa, 698 A.2d at 143.

Also, we note that in this particular case, the potential for delaying the Board’s
proceedings, which was the factor the Goetz Board said would make the call tougher in
the case where the issue is raised later than within the initial 30 day peribd, is not present
here.’ In this case, although we hardly think that we will see this scenario as typical, the
matter was raised for the first time on the first day of trial and the Board, together with
hearing evidence on the inability to prepay issue, proceeded to complete the record as to
all matters. The trial in this case is already done. Also? we note that in other casés, the
Depéﬁment may raise this issue at any point in Fhe proceedings as well. It does not have
to sit and wait for the Appellant to do so.

Aécordingly, now that we have found that Kresge has not sufficiently proven its
assertion ;f inability to prepay, we will allow a 30 day period for it to either prepay or
postlan appeal bond.

Accordingly, we enter the following order:

* The Board’s citation to “delaying the Board’s proceedings” as the factor which
would make the call more difficult in the case, like this one, where the assertion of
inability to pay comes after the initial 30 day period also demonstrates that the Goetz
Board did not believe that this question was jurisdictional at root. Whether a proceeding
at the Board may take longer to litigate is obviously not a factor upon which the Board’s
jurisdiction rises or falls. The actual or potential temporal duration of a proceeding
before the Board is not an input to the inquiry of whether Board jurisdiction exists.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

CARL L. KRESGE & SONS, INC.
{f‘.‘_ : EHB Docket No. 99-149-K
COMMONWEALTH OF PENNSYLVANIA, =
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 14™ day of May, 2001, it is HEREBY ORDERED that

Appellant shall prepay the civil penalty or file an appeal bond for the amount of the

penalty, in accordance with Section 21(b)(1) of the Noncoal Surface Mining Act, by

June 13, 2001.

MICHAEL L. KRANCER
Administrative Law Judge
Member

DATED: May 14,2001

c: DEP, Bureau of Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Charles B. Haws, Esquire
Southcentral Regional Counsel

For Appellant:

Kimberly D. Borland, Esquire
1100 PNC Bank Building

69 Public Square Building
Wilkes-Barre, PA 18701
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SE_CRETARY TO THE BOAR.

BENJAMIN D. and SARA JO AU,
RALH and PEGGY YENZI and
GERALDINE BROCIOUS

V. : EHB Docket No. 2000-214-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and FALLS CREEK ENERGY :

CO., INC., Permittee : Issued: May 23, 2001

OPINION AND ORDER ON
DEPARTMENT’S MOTION TO DISMISS

By Thoma§ W. Renwand, Administrative Law Judge
Synopsis:-
When a coal mining company withdraws its permit and the permit is subsequently
cancelled by the Department, the Appeal of the issuance of the permit is moot.

Discussion

Presently before the Board is the Department’s Motion to Dismiss the Appellants® Appeal
based on mootness. Appellants appealed the issuance of a surface coal mining permit to Falls
Creek Energy Company, Inc. (“Falls Creek™). Several months thereafter, Falls Creek advised the
Department that it wished to withdraw its permit and the Department subsequently cancelled the
surface coal mining permit. |

The Department contends that since the permit is withdrawn and cancelled the
Appellants’ Appeal is moot because there is no effective relief which the Board can grant to

Appellants. Ziviello v. State Conservation Commission, 1999 EHB 889; Kilmer v. DEP, EHB
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846. Appellants do not dispute that the Appeal is moot but contend that the Board should
dismiss the Appeal as moot but allow the Appellants to attempt to create a factual record to
support an award of fees and costs against the Department. The Department contends that
Appellants are not legally entitled to fees and costs.

The validity of Appellants’ claim for fees and costs is not presently before us. We will
enter an Order dismissing the Appeal as moot. However, Appellants may file a petition setting

forth their claim for fees and costs.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BENJAMIN D. and SARA JO AU,
RALH and PEGGY YENZI and
GERALDINE BROCIOUS

V. : EHB Docket No. 2000-214-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and FALLS CREEK ENERGY
CO., INC., Permittee

ORDER

AND NOW, this 23" day of May, 2001, the Appellants’ Appeal is dismissed as moot.

ENVIRONMENTAL HEARING BOARD

GEORGE J MEL R
Administrative Law Judge

Chairman

TLL

THOMAS W. RENWAND
Administrative Law Judge
Member

WMl (P ome.

MICHELLE A. COLEMAN
Administrative Law Judge
Member
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EHB Docket No. 2000-214-R

DATED:

med

Buya

BERNARD A. LABUSKES;JR.
Administrative Law Judge
Member

7

MEEHAEL L. KRANCER
Administrative Law Judge
Member

May 23, 2001

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Barbara J. Grabowski, Esq.
Southwest Regional Counsel

For Appellants:

Richard S. Ehmann, Esq.
Attorney at Law

7031 Penn Avenue
Pittsburgh, PA 15208-2407

For Permittee:

Falls Creek Energy Company, Inc.
R.D. #6, Box 231

Kittanning, PA 15201
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW .EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

STEPHEN FERINO AND FRANK FERINO

V. : EHB Docket No. 2000-284-K

COMMONWEALTH OF PENNSYLVANIA, : Issued: May 23,2001
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON THE
DEPARTMENT’S MOTION FOR RECUSAL

By Michael L. Krancer, Administrative Law Judge
Synopsis:

The Department’s motion that bthe presiding Judge récuse himself in an appeal of
a civil penalty assessment under the Storage Tank and Spill Prevention Act, Act of July
6, 1989, P.L. 169, No. 32, as amended, 35 P.S. §§ 6021.101-6021.2104 (Tank Act) is
denied. The basis of the motion is Appellants’ counsel’s utterance during a routine
status teleconference of the amount of a Department settlement demand. The Judge
concludes that his impartiality has not been compromised.

DISCUSSION

Before me is the Motion of the Department, filed on April 30, 2001, asking that I
recus.e myself from further involvement in this case which is an’appeal of a civil penalty
assessment under the Tank Act. The genesis of the Department’s Métion is the utterance
by counsel for the Appellants, in the midst of an April 17, 2001 telephone status

conference, in which I, as the presiding Judge in the case, was participating, of the
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amount of a settlement offer DEP had allegedly made. The demand referred to by
- counsel for the Ferinos was considerably lower than the civil penalty assessment amount,
which is the subject of this litigation. The Department characterizes this disclosure as
both unilateral and improper on the part of Appellants’ counsel.

The Department alleges that:

[a]fter internal discussion of the above facts the Department believes that

the atmosphere of the Board proceedings with respect to the penalty has

been irremediably tainted by [counsel for Appellants’] unilateral and

improper action, and reluctantly concludes that recusal of Administrative

Law Judge Krancer is necessary for an impartial ruling on the penalty

assessment. ’

The Department’s Motion also states that it “now believes that any penalty amount
[Judge Krancer] submits to the rest of the Board for consensus will have unavoidably—
however unconsciously—been colored by [counsel for Appellants’] improper action.”

Importantly, the Department prefaces its argument by stéting that, “[t]he
Department wishes to be clear from the outset that it attributes to Administrative Law
Judge Krancer no improper conduct or animus in this matter.” It also states that, “[t]he
Department is not contending that Administrative Law Judge Krancer has shown any
evidénce of prejudging this matter, or partiality toward or against any participant.”

The Department looks for more than just my recusal in the context of this Motion.
Following on its premise that the utterance by counsel for Appellants was improper, the
Department notes that the Board shou_ld also have the opportunity to declare in a written
opinion that counsel for the Ferinos conduct was improper and not to be repeated o;’

emulated. Thus, the Order the Department seeks here is not only for my recusal, but also

prohibiting the Ferinos and their counsel, on pain of sanction, from representing to the
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Board any alleged Department settlement offer unless such offer has been made in
writing and accepted.

The Ferinos filed a response with legal memorandum to the Department’s Motion
on May 18, 2001.. The Ferinos argue that there is no evidence that I am in any way
biased or that my impartiality can be questioned. Also, the Ferinos argue that the
utterance by their counsel was not only not improper but, under the circumstances,
counsel was obligated to make the revelation in order to correct a false impression that
she understood the Board may have received from certain statements by counsel for the
Department.

In determining this Motion I agree with both parties that we look to Canon 3(C)
of the Code of Judicial Conduct, which is entitled “Disqualification”, and which states in
relevant part as follows:

1. A judge should disqualify himself in a proceeding in which his
impartiality might reasonably be questioned, including but not limited
to instances where:

(a) he has personal bias or prejudice concerning a party, or
personal knowledge of disputed evidentiary facts concerning the
proceeding;

(b) he served as a lawyer in the matter in controversy, or a lawyer
which whom he previously practiced law served during such
association as a lawyer concerning the matter, or the judge or such
lawyer has been a material witness concerning it;

(© he knows that he, individually or as a fiduciary, or his spouse
or minor child residing in his household, has a substantial financial
interest in the subject matter in controversy or in a party to the
proceeding or any other interest that could be substantially affected by
the outcome of the proceeding;

(@ he or his spouse, or a person within the third degree of
relationship to either them, or the spouse of such a person;

(i)  is a party to the proceeding, or an officer, director, or
trustee of a party;

(ii)  1is acting as a lawyer in the proceeding;

(iii) is known by the judge to have an interest that could be
substantially affected by the outcome of the proceeding;
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(iv) it is to the judge’s knowledge likely to be a material
witness in the proceeding.

Canon 3(C)(1), Code of Judicial Conduct. In this case, the only subsection of Canon
3(C)(1) which could be in play here is subsection (a) regarding bias or personal
knowledge of disputed evidentiary facts concerning the proceeding. In any event, the
central inquiry is whether the Judge’s “impartiality might reasonably be questioned.”

I am guided in my interpretation and application of Canon 3(C)(1) in this case by
the principles set forth by Judge Renwand in People United To Save Homes v. DEP, 1997
EHB 643 (PUSH). In PUSH, Judge Renwand wrote:

[The Movant] bears the burden of producing evidence establishing

a conflict of interest, bias, or unfairness necessitating recusal.

Commonwealth v. Stanton, 440 A.2d 585 (Pa. Super. 1982). The

Pennsylvania Supreme Court directs that recusal "is a matter of individual

discretion or conscience and only the jurist being asked to recuse himself

or herself may properly respond to such a request." Commonwealth v.

Jones, 663 A.2d 142 (Pa. 1995). Just as a judge must disqualify himself if

the evidence adduced establishes reasonable doubt about a judge's

impartiality, the judge has an equally affirmative duty to preside in the

absence of such proof. Welch v. Board of Directors of Wildwood Golf

Club, 918 F.Supp. 134 (W.D.Pa. 1996).

PUSH, 1997 EHB at 644.

Before I get to the specific matter at hand, I digress briefly to acknowledge the
presence of two sub-disputes which have erupted, one from the set of circumstances
giving rise to the Motion, and another from the circumstances surrounding the filing of
the Motion papers and response themselves. The first of these sub-disputes, which we
have already alluded to and which is related to the substance of the Department’s Motion,
is the Department’s contention that the conduct of Ferinos’ counsel was improper and the

Ferinos’ response that her conduct was not only not improper, but obligatory. The

substance of this sub-dispute is a highlight of the Department’s initial papers and we have
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been invited, in the context of our written opinion in this matter, to both scold and warn
Appellants’ counsel. The other sub-dispute, which is more procedural in nature, is the
Departfnent’s contention that the Ferinos’ responsive papers were filed late and that it
would be inappropriaté for the Board to consider them.

Despite the Department’s invitation, we choose not to come to any definitive
conclusions on the first sub-dispute. The parties obviously have a fundamental and polar
disagreement about whether the utterance by Appellants’ counsel was, on the one hand,
improper or, on the other hand, ethically obligatory under the particular circumstances
here. This would be an excellent topic for an essay examination question in a law school
Professional Responsibility class, but it does not, in our view, dispositively impact the
decision we have to make in this case on recusal under the standards of Canon 3(C)(1).
Even the parties agree with that evaluation as neither is arguing that our decision on
recusal hinges on whether Appellants’ counsel’s utterance is characterized as being
improper or being ethically obligatory. The decision on recusal hinges on the standard
outlined in Cannon 3(C)(1), i.e., whether the Judge’s impartiality might reasonably be
questioned.

That being said, however, 1 dQ not, as a matter of practice, approve of any party
unilaterally disclosing any specific substance of settlement discussions without the prior
approval of both the other parties in the case and the Judge. The Order For Status
Reports and Teleconference (Order) entered by the Board under my signature on March
12, 2001, which called for the filing of status reports and scheduled the very status
teleconference at which Appellents’ counsel made the utterance which prompted the

Department to file this Motion, states specifically that the parties’ status reports are to
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provide a “statement of the status of settlement discussions...being mindful not to discuss
the actual substance of any such settlement discussions.” Order, § 1.g. (emphasis added).
That caveat clause is standard verbiage in all of my Orders which request the partieé to
address the status of, among other things, the current state of settlement efforts. Even if,
as Appellants’ counsel believes, unplanned events not of her making during the course of
the status teleconference navigated her into a position of being ethically obligated to
disclose the specific settlement demand of the Department, she was not ethically
obligated to make the disclosure precipitously and unilaterally without first notifying
both the Department’s counsel and the Judge of her perceived ethical dilemma and her
explanation of the course of action that she felt she was ethically required to follow as a
result.

_ I realize that it is easy here and now, mc;nths after the status teleconference, after
reading and considering opposing briefs on the subject, and after a long opportunity to
reflect on the particulars of this matter, to express the view outlined in the previous
paragraph. I offer this bit of “20/20 hindsight” not to pass judgment, but to provide my
views on this subject to both Appellants’ and the Department’s counsel in this case in
particular, and to the members of the Bar who appear before me in general.

As to the second sub-dispute, the Department, in a separate letter to the Board
dated May 18, 2001 and faxed to the Board on that date, asks that we not consider the
Ferinos’ response because it was allegedly filed late. The Department states that the |
Motion, as reflected in the certificate of service, was served by mail on Thursday, April
26, 2001. Under Board Rule 1021.74(c), 25 Pa. Code § 1021.74(c), which allows for

responses to miscellaneous motions, including specifically, motions for recusal, to be
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filed within 15 days of the date of service, the Ferinos’ response should have been
received by no later than Monday, May 14, 2001, even adding the three extra days
allowed when original service is accomplished by mail as set forth in Board Rule
1021.33(a), 25 Pa. Code § 1021.33(a). The Department states that it would not be
appropriate for the Board to consider the Ferinos’ response because “the parties to a
litigation need to play by the Rules.” The Ferinos initial response to that letter was by
letter faxed to the Board several hours later. The Ferinos swear that the Department’s
Motion was not physically received by counsel until Monday, May 7, 2001. The Ferinos’
response letter is accompanied by the sworn affidavit of the Ferinos' counsel’s legal
assistant, Ms. Anne Marie Robb, whose responsibility it is to time stamp all incoming
correspondence, who testifies as to the date the Department’s Motion was received. On
that basis, the Ferinos conclude that the Department must not have placed its Motion
package in the mail on Thursday until so late that it did not actually depart the building
that day. By further letter from the Ferinos’ counsel dated May 21, 2001, the Ferinos
point out that the Department’s Motion papers state that the Motion is being brought
pursuant to 25 Pa. Code § 1021.73(a) which states that “[t]his section applies to
dispositive motions. Rule 1021.73(d) permits a response to be filed to dispositive
motions within 25 days of the date of service as opposed‘to 15 days as is the case for
miscellaneous motions. It is clear to me, though, that the reference in the Department’s
Motion to the Motion being brought pursuant to 25 Pa. Code § 1021.73(a) is an error.
The Motion is obviously a miscellaneous motion under Board Rule 1021.73, which Rule

specifically includes motions for recusal.
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Having heard both sides on this issue, we respectfully forgo reaching any
definitive factual findings or conclusions on this sub-dispute and we conclude,
holistically, that it would not be inappropriate, under the circumstances, to consider the
Ferinos’ response and accompanying memorandum of law.

Now, as to the substance of the Department’s request that I recuse myself, after
careful consideration and reflection I have concluded that I need not, and should not,
recuse myself from this matter. The basis for that outcome is my conclusion that my
impartiality in this matter has not been compromised and that it cannot be reasonably
questioned. . Indeed, the moving party, the Department, has stated that it attributes no
animus to me and that it is not contending that I “[have] shown any evidence of
prejudging this matter, or partiality toward or against any participant.”

I cannot agree with the import of the Department’s argument which is that a trial
Judge is automatically tainted from further involvement in the case because he or she has
heard, in the course of a status teleconference, the amount of the plaintiff party’s
settlement demand. A Judge’s mere knowledge of a settlement demand does not
necessarily and automatically poison his or her impartiality. Indeed, although I recognizé
that the list of potential circumstances set forth in subsections (a) through (d) of Canon
3(C)(1) for which a Judge is to be particularly aware of potential dangers to impartiality
is not meant to be exclusive, that list does not include the mere knowledge of a settlement
demand. If such were the case, as the Ferinos point out, Judges would have to recuse
themselves in almost every case that they manage. Such a rule could also be subject to
abuse since any litigant who wanted to obtain a new trial judge could simply mention the

amount of a pending settlement offer or demand.
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Beyond the broader considerations just talked about m the previous paragraph, the
parties should rest assured that I have considered and reflected upon the specific case at
hand and I am completely sure that, under the circumstances here, my impartiality
remains completely intact. I think that the Department’s Motion was prompted by the
fact that the settlement demand attributed to it, which was revealed by the Ferinos’
counsel during the April 17, 2001 conference call, was lower than the assessed civil
penalty. That was no surprise to me at the time nor have I lost my impartiality on the
basis of what I heard.

I was notified by routine status report two weeks before the April 17, 2001
conference call that the parties had been engaged in intensive settlement discussions. I
think that, by definition, “settlement discussions” means a demand or demands by the
Department which is or are less than the amount of the actual penalty assessment—
otherwise the discussions would not be settlement discussions. Also, the initial Notice of
Appeal filed on December 21, 2000, contained a certification that the Ferinos were
financially unable to prepay the civil penalty amount or post an appeal bond, as required
by the Tank Act, and they should, thus, be exempted from that requirement. The Board,
by my Order dated December 27, 2000, isolated that aspect of the case for the initial
subject of both documentary and deposition discovery and a hearing, which was
scheduled for February 5, 2001. At the request of both parties, this hearing was
postponed twice and then eventually cancelled altogether when the Board was notified,
by letter da‘;ed February 13, 2001, and filed with the Board that date, that the parties had

stipuiated that the Ferinos would be able to show at the hearing that they lack the liquid

539



assets to prepay the full civil penalty amount. With that backdrop, that the Department’s
demand or demands were lower than the assessed amount is not surprising.

Under these circumstances, I am not a bit surprised, nor offended, nor, more
importantly, is my impartiality compromised by having heard a settlement demand which
is lower than the initial civil penalty assessment. My almost 17 years of experience
litigating cases before coming to the Bench taught me that that settlement discussions are
motivated by, and settlement demands and offers are inherently based, at least in part, on
reasons and considerations external to the merits of a party’s case. I am not prejudiced
nor is my ability to preside over the trial on the merits in this case compromised by
having heard from Appellants’ counsel a settlement demand attributed to the Department.
When trial comes, if it does, everybody knows, both the parties and the Judges, that “all
bets are off”. At that point, the merits of the Diepartment’s case and the defense, as
presented by the parties, and the applicable law are the only matters which will be
considered by me and by the other Judges of the Board. As Judge Renwand wrote in
PUSH, in words equally applicable here, “[tlhe Board will always be guided by the law
and evidence in deciding the issues remaining in this case.” PUSH, 1997 EHB at 657.

Accordingly, we enter the following Order:
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COMMONWEALTH OF PENNSYLVANIJA
ENVIRONMENTAL HEARING BOARD
STEPHEN FERINO AND FRANK FERINO

vi. : EHB Docket No. 2000-284-K
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 23" day of May, 2001, the Motion of the Department for

Recusal is Denied.

ENVIRONMENTAL HEARING BOARD

i -

MM HAEL L. KRANCER
Administrative Law Judge
Member

DATED: May 23, 2001

c: DEP Bureau of Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Kenneth A. Gelburd, Esquire
Southeast Regional Counsel

For Appellants:

Scott P. Borsack, Esquire

Mary Lou Delahanty, Esquire

Szaferman, Lakind, Blumstein, Watter & Bladder, P.C.
101 Grovers Mill Road, Suite 104

Lawrenceville, NJ 08648
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
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EXETER TOWNSHIP, BERKS COUNTY,

AUTHORITY :
V. : EHB Docket No. 98-154-C
COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL : Issued: May 30, 2001
PROTECTION :
OPINION AND ORDER ON
MOTION TO DISMISS

By Michelle A. Coleman, Administrative Law Judge
Synopsis:

The Board grants a motion to dismiss an appeal. A Department letter informing a
municipality that the Department of Environmental Protection (Department) denied a portion of
its request for subsidies under the Act of August 20, 1953, P.L. 1217, as amended, 35 P.S. §§
701-703 (Act 339), and that the letter was a “final decision” is a Department “decision” for
purposes of section 4(a) of the Environmental Hearing Board Act, Act of January 13, 1988, P.L.

530, as amended, 35 P.S. § 7514(a). Since the municipality did not appeal that letter, the

Department’s determination concerning the subsidy is final regarding the municipality, and
administrative finality precludes any further consideration.
The Board will not invoke equity to deny the motion to dismiss, as the municipality

requests, since the Board lacks equitable powers.
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OPINION

This appeal concerns a subsidy the Department awarded on August 12, 1998, to Exeter
Township Authority (Appellant), of Berks County, under Act 339." Pursuant to section 1 of Act
339, 35 P.S. § 701, and 25 Pa. Code § 103.24a, the Department provided an annual subsidy of
two percent of the costs incurred for the “acquisition and construction” of publicly-owned
sewage treatment plants. Whether interest paid on funds borrowed for the “acquisition and
construction” of plants is eligible for the subsidy has been disputed in the past. The Department
used to take the position that only 1.5% of such interest was eligible for the subsidy. But on
February 13, 1996, the Board ruled that the entire interest paid was eligible for the subsidy—not
merely 1.5% of it. See City of Philadelphia v. DEP, 1996 EHB 47. The Commonwealth Court
affirmed that decision on April 7, 1997, in Department of Environmental Resources v. City of
Philadelphia, 692 A.2d 598 (Pa. Cmwlth. 1997).

In keeping with the Department’s practice at the time, the subsidies that the Department
awarded to Appellant before 1998 were calculated based on 1.5% of Appellant’s interest costs.
However, in 1998, when Appellant submitted its application for the subsidy for costs from the
1997 calendar yeér, Appellant also requested that Department award it a subsidy for the
difference between the 1.5 percent of interest costs which the Department had included in the
subsidy calculations for previous years and the total amount of the interest expended in those

years. (We shall refer to the subsidy for this difference as the “additional interest subsidy.”)

' Act 339 was repealed effective December 31, 1999. See Act of December 15, 1999,
P.L. 949, No. 68, § 3(a). The Environmental Stewardship and Watershed Protection Act, Act of
December 15, 1999, P.L. 949, 27 Pa. C.S.A. § 6101-6113, now governs the matters previously

addressed in Act 339.
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On April 28, 1998, the Department sent a letter to Appellant informing it that, while the
Department would award it a portion of the total subsidies Appellant requested, the Department
was not going to include the additional interest subsidy. Appellant did not appeal that letter to
the Board.

On August 12, 1998, the Department sent Appellant a check to Appellant éovering the
portion of the subsidies the Department agreed to pay in its April 28, 1998, correspondence.
(Le., the check did not include the additional interest subsidy.) A cover letter accompanied the
check.

On August 27, 1998, Appellant filed a notice of appeal challenging the Department’s
August 12, 1998, letter. Appellant asserted, among other things, that the Department erred by
denying the additional interest subsidy because_ the Department required that applicants for the
subsidies use forms provided by the Department, but, prior to 1998, the Department’s fofms only
allowed applicants to request a subsidy for 1.5% of their interest costs—not the total eligible
amount.

The Board has issued two previous decisions in this appeal. On March 23, 2000, we
issued an opinion and order denying a Department motion to dismiss the appeal on the basis of
administrative finality. See Exeter Township Authority v. DEP, and Peters Township Sanitary

Authority v. DEP, EHB Docket Nos. 98-154-C and 98-189-R (opinion issued March 23, 2000).?

2 The opinion was a joint decision in two appeals, both of which concerned whether
applicants for Act 339 subsidies could request additional interest subsidies. In those motions to
dismiss, the Department argued that the appellants were precluded from challenging the failure
to award the additional interest subsidy because the appellants failed to appeal the decision at the
time they received the subsidies for those years; instead, the appellants waited until years later
and, after the Board ruled that the municipalities were eligible for such costs, attempted to
recoup additional interest subsidies that they had not gotten from previous years. The Board held
that the administrative finality doctrine did not bar the appellants from recouping additional

544



On May 1, 2000, we issued a decision granting a Department petition for reconsideration of an
order the Board had issued sustaining Appellant’s appeal. See Exeter Township, Berks County,
Authority v. DEP, EHB Docket No. 98-154-C (opinion issued May 1, 2000). Upon
reconsideration, we vacated the order. Id. |

While reconsideration was pending in this case, the companion case was appealed to
Commonwealth Court. See Peters Township Sanitary Authority v. DEP, No. 923 C.D. 2000
(Slip op. filed January 11, 2001)

On June 28, 2000, the Department filed a motion to dismiss Appellant’s appeal, together
with a supporting memorandum of law. Appellant filed a responsé and memorandum in
opposition on July 31, 2000. The Department filed a reply, a memorandum in support, and a
reply to Appellant’s affirmative defense on August 22, 2000.

In its motion, reply, and memoranda, the bepartme_nt argues that Appellant’s appeal is
untimely and barred by the doctrine of administrative finality. Specifically, the Department

contends that;

(1) it first informed Appellant that it would not award the additional interest
subsidy in an April 28, 1998, letter;

(2) the April 28, 1998, letter was appealable to the Board;

(3) Appellant failed to file an appeal with the Board within 30 days of notice of
the April 28, 1998, letter—or to request permission to file an appeal nunc pro
tunc—and thus the Department’s April 28, 1998, decision on the additional
interest subsidy is final; and,

interest subsidies from previous years because there was no requirement that appellants request
the subsidies for the same year in which the funds were spent. Although the Board denied those
motions to dismiss, the Board made it clear that the Department remained free to raise other
arguments concerning Appellant’s appeal. See Exeter Township Authority v. DEP, and Peters
Township Sanitary Authority v. DEP, EHB Docket Nos. 98-154-C and 98-189-R slip op. at 9

(opinion issued March 23, 2000).
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(4) therefore, Appellant’s current appeal amounts to a collateral attack on a final
government action and is barred by the doctrine of administrative finality.

In addition, the Department argues that we lack jurisdiction over Appellant’s appeal because the
Department’s August 12, 1998, letter was not an appealable decision.

In its response, new matter, and memorandum in opposition, Appellant argues that:

(1) the April 28, 1998, letter was not appealable to the Board;

(2) the Department’s August 12, 1998, letter was appealable to the Board; and,

(3) even if the Department were entitled to have the appeal dismissed on legal

grounds, the Board has equitable powers, and equity demands that the

Department’s motion be denied given the Department’s repeated failure to

respond to Appellant in its attempts to comply with Board’s scheduling orders.

In its response to the new matter, the Department argues that the Board lacks equitable powers,
a‘nd that, even if the Board had them, the Department’s conduct concerning the scheduling orders
has been appropriate.

The Board will grant a motion to dismiss where no material issues of fact remain in
dispute and the moving party is entitled to judgment as a matter of law. See Smedley v. DEP,
1998 EHB 1281, 1282. All doubts are resolved in favor of the non-moving party. Id.

After a careful review of the law and facts, we conclude that the Department is entitled to
dismissal of Appellant’s appeal. The Department’s April 28, 1998, letter is an appealable
decision, énd it became final when Appellant failed to appeal it to the Board. Therefore,

Appellant cannot collaterally attack that determination in its appeal of the August 12, 1998,

letter.
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L THE APRIL 28, 1998, LETTER WAS A DEPARTMENT “DECISION”
APPEALABLE TO THE BOARD

Administrative agencies, such as the Board, have only those powers expressly conferred,
or necessarily implied, by statute. See, e.g., DER v. Butler County Mushroom Farm, 454 A.2d 1,
4 (Pa. 1982), and Pequea Township v. DEP, 716 A.2d 678, 686 (Pa. Cmwlth. 1998). Act 339
does not specify what Department actions are appealable to the Board. Therefore, whether one
may challenge a Department action taken pursuant to Act 339 by appealing to the Board turns on
the “general rule” for appealable actions, at section 4(a) of the Environmental Hearing Board
Act, 35 P.S. § 7514(a). Section 4(a) provides, “The Board has the power and duty to hold
hearings and issue adjudications ... on orders, permits, licenses or decisions of the Department.”

When determining whether a Department action is appealable, the Board typically looks
to whethér the action affected the appellant’s legal rights or obligations. See, e.g., Dallas Area
Sewer Authority v. DEP, EHB Docket No. 2000-091-C, slip op. at 3-4 (opinion issued September
12, 2000)‘. Similarly, the Board held in Eagle Enterprises v. DEP, 1996 EHB 1048, that “letters
from the beparMent which require no specific action on the part of appellants are not final
actions over which the Board has jurisdiction.” 1996 EHB at 1049.

We have stated previously, “The appealability of a particular Department letter is dictated
by the language of the letter itself.” Central Blair County Sanitary Authority v. DEP, 1998 EHB
643, 646-47. See also Bituminous Processing Co., Inc. v. DEP, EHB Docket No. 99-172-L slip
op. at 2 (opinion issued January 18, 2000). Here, a comparison of the language in the
Department’s April 28, 1998, and August 12, 1998, correspondence shows that the former was
the appealable action.

The April 28, 1998, letter stated, in pertinent part:

547



The processing of the Authoritjz 's your [sic] 1997 application for a State
subsidy under Act 339 has been completed.

[W]e believe that we have more than adequately addressed the interest
paid matter with prior year Act 339 applications submitted by the Authority. The
amount of interest approved for subsidy under the Act 339 program was
determined at the time you applied for and we reviewed the sewage treatment
facilities that were approved for subsidy with the Authority’s 1994 application.
The Authority was informed of this decision in our letter dated March 27, 1999....

This matter was again discussed in our letter to the Authority dated April
10, 1997 ... regarding the 1995 application and October 22, 1997 ... regarding the
1996 Act 339 application.

It is the Department’s position that the decision on interest paid, as it
relates to the facilities determined to be eligible with the Authority’s 1994
application, was made and transmitted to the Authority in our letter of March 27,
1996. We have not reconsidered our decision in this matter.

Since no construction occurred and no new eligible construction costs
were incurred during 1997 at the Authority’s sewage treatment facilities, the -
Authority’s 1997 total eligible Act 339 construction costs remains at $21,
510,008.25. This is the Department’s final decision regarding your Act 339
application for 1997.

(Motion, Exhibit A, emphasis added.) Althougﬁ the letter never expressly states that Appellant
had a right to appeal it, the letter does contain a number of other indicia that suggest that it is a
ﬁﬁal decision: the letter addresses Appellant’s request for the additional interest subsidy; it
provides that “[t]he processing of the ... application for a State subsidy under Act 339 has been
completed” (emphasis added); and it warns that it is the Department’s “final decision” regarding
Appellant’s Act 339 application.

| The Department’s August 12, 1998, letter, by contrast, bears none of the hallmarks of a
final decision. It cioes not address Appellant’s request for the additional interest subsidy or
specify the amount that the Department is awarding Appellant; it makes no reference to when the
Department’s review of the application was completed; and it never states that it is a final
decision of the Department. (Motion, Exhibit E.) Furthermore—as in the case of the April 28,

1998, letter—the August 12, 1998, letter does not state that Appellant has a right to appeal.
548



Instead, the August 12, 1998, letter simply states that it accompanies a check for the payment of
state funds in accordance with Act 339; it summarizes the provisions of thé Act; it asks that
Appellant acknowledge receipt of the check; and it states that the Department “appreciate[s] your
contribution to Pennsylvania’s Clean Streams program and to the enhancement of the quality of
life in Pennsylvania.” (Motion, Exhibit E.)

Appellant argues that the Department’s April 28, 1998, letter was not a final decision
because the letter lacks a provision informing Appellant of its right to appeal. In support of its
position, Appellant points to Lehigh Township v. Department of Environmental Resources, 624
A.2d 693 (Pa. Cmwlth. 1993). Lehigh Township, however, does not stand for the broad
proposition that a letter must contain a notice of a right to appeal for the letter to be a final
decision of the Department.® In Lehigh Township, the Commonwealth Court held that a letter
without a notice of a right to appeal was not an appealable Department “order.” But the Court’s
holding did not turn solely on whether the letter had the notice. In addition to pointing to the
absence of the notice, the Court noted that (1) the letter involved in that appeal invited the
recipient to direct further questions to a particular Department employee; (2) the recipient
subsequently requested and received an opportunity to present additional information to the
Department on the matter the Department allegedly resolved by the letter; and (3) the
Department considered the additional information. 624 A.2d at 696. The Court ended its

analysis by writing, “If [the Department] considers an internal decision final and non-negotiable,

3 Indeed, the Board has expressly rejected that proposition elsewhere. See, e.g., Olympic
Foundry, Inc. v. DEP, 1998 EHB 1046, 1051-52 (holding that a Department letter need not

inform a recipient that it is appealable for the letter to be an appealable action).
549



it is incumbent upon it to clearly and definitively so inform the affected parties.” Id. This is
precisely what the Department did in its April 28, 1998, letter to Appellant: the Department
wrote, “This i$ the Department’s final decision regarding your Act 339 application ....”
(Motion, Exhibit A.)

On May 13, 1998—after Appellant received the Department’s April 28, 1998, letter—
William Smyers, a project manager from Gannett Fleming, wrote to the Department requesting a
“formal reconsideration” of the Department’s decision, in light of the Board’s May 5, 1998,
decision in University Area Joint Authority v. DEP, 1998 EHB 396. (Motion, Exhibit B.)
Among other things, Smyers wrote, “We respectfully request that you consider this new
information and inform the authority of your decision on this matter as promptly as possible.
There is a time limitation on the requested reconsideration because the Authority has instructed
its counsel to prepare an appeal.of this Department action. If you are unable to provide written
documentation of eligibility by May 26, 1998, the Authority has authorized its solicitor to
proceed with the appeal.” (Motion, Exhibit B.)*

Appellant prepared a notice of appeal to the April 28, 1998, letter and, on May 26, 1998,
served a copy of the notice of appeal upon the Department’s counsel and the Department official
who wrote the letter. However, Appellant failed to file a copy of the notice of appeal with the

Board, as required by 25 Pa. Code § 1021.52(a).’

* Significantly, in his May 22, 1998, response to Smyers’s letter, counsel for the
Department referred to “the Department’s April 28, 1998 final decision on the Authority’s 1997
Act 339 Application.” (Motion, Exhibit C (emphasis added).) Thus, even before the appeal
period expired, Appellant had additional confirmation that the Department regarded its April 28,
- 1998 decision denying the additional interest subsidy as final.

3 In its motion, the Department avers that Appellant never filed its notice of appeal with
the Board concerning the April 28, 1998, letter. (Motion, paragraph 11.) Appellant fails to
admit or deny this averment in its response. (Response, paragraph 11.) The Department argues
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II. SINCE APPELLANT FAILED TO APPEAL THE DEPARTMENT’S APRIL 28,
1998, DECISION, THAT DECISION IS FINAL

Since the Department’s April 28, 1998, letter was an appealable decision within the
meaning of section 4(a) of the Environmental Hearing Board Act, Appellant had to file a timely
appeal of the letter or the Department’s decision denying the additional interest subsidy would be
final with respect to it. Section 4(c) of the Environmental Hearing Board Act, 35 P.S. § 7514(c),
provides, “If a person has not perfected an appeal in accordance with the regulations of the
board, the department’s actions shall be final as to the person.” And section 1021.52(a) of the
Board’s rules of practice and procedure, 25 Pa. Code § 1021.52(a), provides that the Board has
jﬁrisdiction over an appeal filed by the recipient of a Department action only where the recipient
files its appeal with the Board within 30 days of receiving notice of the action.® Thus, the
Departmeht’s April 28, 1998, letter became final with respect to Appellant unless Appellant
appealed within 30 days of receiving notice of the action. See Otte V. Covington Township Road
Supervisors, 650 A.2d 412, 414 (Pa. Cmwith. 1994).

But Appellant failed to appeal the April 28, 1998, letter within 30 days of receiving
notice. Appellant had notice of the action by at least May 26, 1998—the date on which

Appellant served a copy of the notice of appeal upon the Department. (Motion and response,

in its reply that the Department’s failure to admit or deny the averment constitutes an admission.
(Reply, paragraph 11.)

We need not decide whether Appellant’s failure to specifically address the averment is an
admission. It is well established that the Board can take judicial notice of its own records. See,
e.g., Pagnotti Enterprises, Inc. v. Department of Environmental Protection, 1993 EHB 884, 919
n.13, and Allegro Oil & Gas, Inc. v. DEP, 1998 EHB 1162, 1165. Having reviewed our records,
we have ascertained that Appellant never filed a notice of appeal to the April 28, 1998, letter.

8 There is an exception in § 1021.52(a) for appeals nunc pro tunc. However, we need not
account for that contingency in the instant appeal. Where, as here, an appeal is untimely because
Appellant accidentally files a notice of appeal with the Department, the prospective appellant
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paragraphs 11.) Yet Appellant failed to appeal the letter to the Board. Since more than 30 days
have passed since May 26, 1998, the Department’s April 28, 1998, letter is final and Appellant

cannot appeal it now.

III. APPELLANT IS BARRED BY ADMINISTRATIVE FINALITY

In Peters Township Sanitary Authority v. DEP, 767 A.2d 601 (Pa. Cmwlth. 2001),
Commonwealth Court held that “the aggrievihg administrative action was DEP’s use of 1.5%
interest on the 1994 application, and PTSA’s obligation to challenge it arose when DEP applied
it to the 1994 application, having not challenged it then, administrative finality bars PTSA’s
claim in 1997 that it is now entitled to payments based on actual interest.” Slip op at 6.
Consistent with this holding, we find that since the municipality did not appeal the April 28,

1998 letter in which DEP decided the interest amount, it is barred by administrative finality.

IV. THE BOARD CANNOT DENY THE DEPARTMENT’S MOTION TO DISMISS
SIMPLY BASED ON EQUITY, WHERE THE DEPARTMENT HAS ESTABLISHED
THAT IS ENTITLED TO JUDGMENT AS A MATTER OF LAW.:

Appellant argues that, even if its appeal would ordinarily be precluded as a matter of law,
equity demands that the board deny the motion because of the Department’s repeated failure to
respond to Appellant in its attempts to comply with the Board’s scheduling orders. We disagree.
Even assuming the Department had acted in the manner Appellant alleges, we would not have

the power to deny the Department’s motion simply based on equity. As the Department notes in

its reply brief, the Board lacks equitable powers. See Pequea Township v. Herr, 716 A.2d 678,

may not file an appeal nunc pro tunc. See, e.g., Rostosky v. DER, 364 A.2d 761, 763 (Pa.
Cmwilth. 1976); Broscious Construction Co. v. DEP, 1999 EHB 383, 385.
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686 (Pa. Cmwith. 1998); Marinari v. Department of Environmental Resources, 566 A.2d
385,387 (Pa. Cmwlth. 1989).

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

EXETER TOWNSHIP, BERKS COUNTY,
AUTHORITY

V. .+ . EHB Docket No. 98-154-C
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 30" day of May, 2001, it is ordered that the Department’s motion to

dismiss is granted, and Appellant’s appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

%mﬂ-wls«

GEORGE J. MILLER

Administrative Law Judge
CHAIRMAN

THOMAS W. RENWAND
Administrative Law Judge
Member

MICHELLE A. COLEMAN

Administrative Law Judge
Member
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DATED:

jb/bap

BERNARD A. LABUSKES, JR.
Administrative Law Judge
Member

7

MIFHAEL L. KRANCER
Administrative Law Judge
Member

May 30, 2001

DEP Bureau of Litigaﬁon
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Dennis A. Whitaker, Esquire
Southcentral Regional Counsel

For Appellant:

Frederick L. Reigle, Esquire
Kathie McAlice, Esquire :
FREDERICK L. REIGLE, P.C.
3506 Perkiomen Avenue, Suite A
Reading, PA 19606
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TRI-STATE RIVER PRODUCTS, INC. : EHB Docket No. 2001-019-R

GLACIAL SAND & GRAVEL COMPANY : 2001-020-R
THE LANE CONSTRUCTION COMPANY : 2001-021-R

and PIONEER MID-ATLANTIC, INC. : 2001-022-R
: 2001-035-R

V. . : 2001-037-R

: 2001-038-R

COMMONWEALTH OF PENNSYLVANIA, 2001-039-R
DEPARTMENT OF ENVIRONMENTAL _
PROTECTION 2 Issued: June 1, 2001

OPINION AND ORDER ON
- PETITION TO INTERVENE

By Thomas W. Renwand Administrative Law Judge
Synopsis:

A petition by a national citizen’s organization to intervene in the appeals of the
suspension of dredging permits and certain conditions placed in the permits by the Department of
Environmental Protection is granted.

OPINION
This matter involves eight appeals by four dredging companies (the Appellants) from the
Department of Environmental Protection’s (Department) issuance and suspension of water
obstruction and encroachment pefmits. The permits authorized the Appellants to dredge for sand
and gravel at certain points along the Aﬁegheny and Ohio Rivers. After determining that certain

requirements for public comment and hearing had not been met, the Department suspended the
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permits so that such requirements could be met.'! The Appellants appealed the suspension of the
permits as well as certain general and special conditions placed in the permits.

On May 2, 2001, Clean Water Action petitioned to intervene in the appeals. The
Appellants filed an answer opposing intervention. The Department filed a letter stating it did not
object to the proposed intervention.

The standard for intervention is set forth in Section 4(e) of the Environmental Hearing
Board Act,” which states that “[a]ny interested party may intervene in any matter pending before
the board.” 35 P.S. § 7414(e); Khodara v. DEP, EHB Docket No. 2001-046-MG (Opinion and
Order on Motion to Intervene issued April 5., 2001), at 2. The Commonwealth Court has defined
“any interested party” in the context of intervention to méan “any person or entity interested, i.e.
concerned, in the proceedings before the Board. The interest required...must be more than a
general interest in the proceedings; it must be such that the person or entity seeking intervention

2%

will either gain or lose by direct operation of the Board’s ultimate determination.” Browning
Ferris, Inc. v. Department of Environmental Resources, 598 A.2d 1057, 1060-61 (Pa. Cmwlth.
1991); Orix-Woodmont Deer Creek I Venture, L.P. v. DEP, EHB Docket No. 2000-237-R
(Opinion and Order on Petition to Intervene issued January 11, 2001), at 2; Ainjar Trust v. DEP,
2000 EHB 75, 77-78; Connors v. State Conservation Commn., 1999 EHB 669, 670. An
organization has standing to intervene if at least one of its members has standing. Orix-
Woodmont, supra. at 3; P.H. Glatfelter Co. v. DEP,2000 EHB 1204, 1205.

Clean Water Action describes itself as “a national citizen’s organization working for

clean, safe and affordable water, prevention of health threaténing pollution, creation of

! On May 24, 2001, the Department lifted the suspension and reissued the permits with new

conditions.
2 Act of July 13, 1988, P.L. 530, as amended, 35 P.S. §§ 7511 - 7516.
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environmentally safe jobs and businesses, and empowerment of people to make democracy
work.” (Petition to Intervene, p. 3) According to the verified petition, the group has over 80,000
members in Pennsylvania and over 10,000 in Allegheny County. The petition states that its
members live near the areas of the dredging, observe wildlife and nature in the areas to be
affected by the dredging, and drink the water that may be impacted by the dredging activities.
Clean Water Action further states that its members have been concerned about alleged harmful
effects of the dredging operations since the Appellants began to seek renewal of the permits and
have written to the Department to voice their concerns.

The petitioner has demonstrated a sufficient interest in the subject matter of this appeal
to allow intervention. It has members who live near the area of the dredging activities and who
drink the water that could be impacted by the dredging. In addition, its members observe wildlife
and nature in the area of dredging. As to the latter, the Board has recognized that an aesthetic
~ appreciation for or recreational enjoyment of an environmental resource can confer standing.
Orix-Woodmont, supra. at 5; Ziviello v. DEP, 2000 EHB 999, 1004, n. 9.

The Appellants, however, dispute that the environméntal harm alleged in the petition has
occurred or is likely to occur. They further contend that the dredging acti‘vity will benefit the
public by providing a reliable and cost-effective source of materials for construction projects in
the Pittsburgh region. Whether the dredging activities will cause environmental harm, as alleged
by Clean Water Action, or have a net environmental benefit, as alleged by the Appellants, is a
factual determination that must be made after a hearing on the merits. At this stage of the
proceeding, in order to demonstrate standing, a petitioner need only show that there is an
objectively reasonable threat that adverse effects will occur as a result of the challenged action.

Orix-Woodmont, supra. at 5-6. Clean Water Action has sufficiently demonstrated in its petition
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that the likelihood of the alleged adverse effects as a result of the proposed development is more
than merely speculative and if such adverse effects were to occur, its members stand to suffer as a
direct result. Orix-Woodmont, supra. at 6.

The Appellants also assert that intervention is barred on the basis of administrative
finality. The Appellants point to the fact that Clean Water Action admits it was aware of the
proposed dredging at the time the Appellants sought renewals of their permits yet did not file an
appeal of the permit issuances. The Appellants contend that the permits are now final as to Clean
Water Action and may not be further challenged. However, this is not a situation like that in
Robinson Coal Co. v. DER, 1995 EHB 370, where one of two parties to whom the Department
had issued a compliance order failed to appeal it and subsequently sought to intervene in the
appeal of the other recipient of the order. In that case, the order had become final as to the
petitioner and intervention was denied. The Robz’nsén Coal situation does not exist here, where
the Appellants have challenged the suspension of their permits and certain conditions placed in
the permits. . First, it is not clear that Clean Water Action would have had a right to appeal the
permit suspensions and, therefore, finality does not come into play with regard to that issue.
Second, as to the appeals of the permit conditions, simply because Clean Water Action chose not
to appeal the issuanc.e of the permits does not prevent it from intervening on the side of the
Department in the Appellants’ challenge to certain restrictions in the permits. See, e.g., Appeal of
Municipality of Penn Hills, 546 A.2d 50 (Pa. 1988).3

Fiﬁally, the Appellants note that in the petition to intervene, Clean Water Action stafes

that it intends to file appeals of any action the Department may take in reinstating the permits.

3 In that case, the municipality and school district of Penn Hills challenged a property
assessment as being too low. The owner of the property did hot file a timely challenge, but was
permitted to intervene in Penn Hills’ case and argue that the assessment was too high.
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For that reason, argue the Appellants, it is premature to allow intervention at this stage. We agree
that it is premature to consider any arguments with regard to reinstatement of the permits since
neither Cléan Water Action nor the Appellants have, as of the issuance of this opinion, filed an
appeal of the reinstated permits. However, with regard to-the appeals of permit conditions and
suspensions, Clean Water Action has sufficiently demonstrated that it is entitled to intervene.

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

TRI-STATE RIVER PRODUCTS, INC. : EHB Docket No. 2001-019-R
GLACIAL SAND & GRAVEL COMPANY : 2001-020-R
THE LANE CONSTRUCTION COMPANY : 2001-021-R
and PIONEER MID-ATLANTIC, INC. : 2001-022-R

: 2001-035-R

V. : 2001-037-R

: 2001-038-R
COMMONWEALTH OF PENNSYLVANIA, 2001-039-R
DEPARTMENT OF ENVIRONMENTAL ‘
PROTECTION

ORDER

AND NOW, this 1% day of June, 2001, Clean Water Action’s Petition to Intervene is
granted. Henceforth, the caption of these appeals shall include Clean Water Action as

Intervenor.

ENVIRONMENTAL HEARING BOARD

T

THOMAS W. RENWAND
Administrative Law Judge
Member

DATED: June 1, 2001

See following page for service listing
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EHB Docket Nos. 2001-019-R
2001-020-R; 2001-21-R; 2001-022-R;
2001-035-R; 2001-037-R; 2001-038-R
and 2001-039-R

.ce DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Charney Regenstein, Esq.
Southwest Regional Counsel

For Appellant:

Henry Ingram, Esq.
Resource Law Partners
Suite 730, Grant Building
Pittsburgh, PA 15219

For Intervenor:

Thomas Buchele, Esq. -

Director, Environmental Law Clinic
University of Pittsburgh School of Law
3900 Forbes Avenue

Pittsburgh, PA 15260

med
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARL
BARBARA EISENHARDT,

RICHARD GAVER, MARTIN BIDART,

STEVE DOWNS, GINI VINCENT,

GEORGE DAILEY, ALAN SHELLY and :

NICHOLAS CALIO : EHB Docket No. 2000-109-MG

V.

COMMONWEALTH OF PENNSYLVANIA, : Issued: June 4,2001
DEPARTMENT OF ENVIRONMENTAL :

PROTECTION, DOYLESTOWN

"TOWNSHIP, Permittee and PENNS GRANT

CORPORATION, Intervenor

ADJUDICATION

By George J. Miller, vAdministrative Law Judge
Synopsis:

The Board remands an appeal of a decision of the Department to approve a
sewage facilities planning module which proposes the use of holding tanks as an interim
method of sewage disposal for a commercial land development project until a sewage
treatment plant can be expanded. The planning documents submitted by the water
authority’s engineer do not constitute an adequate written commitment to provide sewage
service from the governing \body of the authority, as required by the Department’s
regulations. Therefore the matter must be remanded to the Department for proper
communication from the authority’s board of directors concerning its commitment to

provide sewage service for the proposed development.
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BACKGROUND

This is an appeal by several individuals from the Department of Environmental
Protection’s approval of a revision of the official sewage facilities plan of Doylestown
Township, Bucks County, that would permit the use of holding tanks pending
construction of an expansion of a sewage treatment plant. This revision was approved on
April 18, 2000. The appeal by Barbara Eisenhardt, Richard Gaver, Martin Bidart, Steve
Downs, Gini Vincent, George Daily, Alan Shelly and Nicholas Calio (collectively,
Appellants) was filed with the Board on May 18, 2000. A hearing on the merits was held
befbre Administrative Law Judge George J. Miller on February 20-21, 2001. Following
the hearing, each party filed requests for findings of fact and legal memoranda. The
record consists of the notice of appeal, a transcript of 449 pages and 18 exhibits. After a
full and complete review of the record,’ we make the following:

FINDINGS OF FACT

1. The Department of Environmental Protection is the agency with the authority
to administer and enforce the Pennsylvania Sewage Facilities Act’® and the rules and
regulations promulgated thereunder.

2. The Appellants are residents of Doylestown Township. Notice of Appeal.

3. Barbara Eisenhardt is one of the Appellants, and is a resident of Doylestown

Township. Since January 2000 she has also served as a township supervisor. (N.T. 20)

! The transcript is designated at N.T. __; the Appellants’ exhibits as “Ex. A-__™;
and the Intervenor’s exhibits as “I-__.” Although the Department presented the testimony
of witnesses, it did not introduce any additional exhibits into the record.

2 Act of January 24, 1966, P.L. 1535 (1965), a5 amended, 35 P.S. §§ 750.1-
750.20a.
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4. Penn’s Grant Corporation (Intervenor) is a Pennsylvania corporation
maintaining its office and principal place of business in Doylestown, Pennsylvania. It is
the equitable owner of a tract of land and the developer for the Doylestown Commerce
Center. (Ex. A-18)

5. Glenn Stinson is a Sewage Planning Specialist Supervisor with the
Department. He is responsible for reviewing planning modules and making
recommendations to the Regional Manager. (N.T. 84)

6. Elizabeth Mahoney is a Sewage Planning Specialist for the Department. Her
responsibilities include review of planning documents for consistency with the
Department;s regulations. She reviewed the planning modules for both the Commerce
Center and the Green Street Expansion. (N.T. 305-307)

7. Benjamin Jones is the Executive Director for the Bucks County Sewer é.nd
Water Authority. He has held this position for seven years. He reports to the Authority’s
Board of Directors. (N.T. 246)

The Planning Documents

8. The Planning Module for Land Development for the Doylestown Commerce
Center (sometimes also referred to as the “Tabor tract™) describes the project as two
office buildings and a daycare center on 27.03 acres. (Exs. A-18, 1-3)

9. The planning module was forwarded to the Department by the Bucks County
Water and Sewer Authority. (Mahoney, N.T. 308; Exs. A-11; A-18)

10. This planning module included a transmittal letter from Doylestown
Township and included a resolution approving the project. (Ex. A-18; see also Eisenhardt

N.T. 75)
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11. Ultimately the planning module calls for the Commerce Center to be
connected to. the Bucks County Water and Sewer Authority collection system where the
7,500 gallons of sewage generated daily by the Commerce Center will be treated at the
Authority’s Green Street wastewater treatment facility. (Exs. A-18; I-3)

12. According to the information submitted to the Department, the Authority
contemplated that the sewage generated by the Commerce center will be treated by the
Green Street facility as expanded, not the current Green Street facility. (Stinson, N.T.
187; Ex. A-18)

13. Because Commerce Center will depend on the expansion of the Green Street
facility, the Department determined that it could not approve the planning module for the
Commerce Center until it approved the plan revision for the Green Street expansion
project. (Stinson, N.T. 171-72; Mahoney, N.T. 316)

14. But the expansion project for the Green Street facility, which is necessary in
order to accommodate the sewage from the Commerce Center, is not scheduled to be
completed until at least 2003. (Ex. I-9; Stinson, N.T. 91)

15. In the interim the Department approved the use of on-site holding tanks where
the sewage generated by the Commerce Center will be collected, pumped from the tanks
and disposed of at another wastewater treatment facility. (Exs. A-18;I-3)

16. The holding tank system which will be used by the Commerce Center is not
unusual in terms of the capacity of the system or length of service of the system. (Stinson,
N.T. 134)

17. Contemporaneous with the approval for the Commerce Center, the

Department also approved an update to the Act 537 Plan of Doylestown Township which
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provided for the expansion of the Green Street Wastewater Treatment Plant from its
current capacity of 0.7 MGD to a capacity of 1.2 MGD. (Ex. I-1)

18. The Department approved the module for the Commerce Center based on the
schedule for completion of the Green Street expansion and the proposed connection of
the Commerce Center to sewer lines owned by the Authority in 2003. (Stinson, N.T. 91;
Ex.1-9)

19. A pump-and-haul system is different from the retaining tanks proposed for the
Commerce Center. Although similar to a holding tank system, a pump-and-haul system
does not provide the same amount of storage for sewage that the retaining tanks do.
(Stinson, N.T. 141-42)

Assurance of Public Treatment

20. The Commerce Center can not currently be connected to the Green Street
Wastewater Treatment Plant because all available capacity has been allocated at Green
Street. (Jones, N.T. 249)

21. The Department’s regulations for new land development planning require that
the planning documents inclﬁde a “written commitment” from the owner of the sewage
facilities to provide service to the proposed project. 25 Pa. Code § 71.53(d).

22. The Department’s regulations also provide conditions for the use of holding
tanks, including appropriate assurance that they will eventually be replaced and
municipal responsibility for the maintenance of the holding tanks. 25 Pa. Code § 71.63
(c). |

23. The planning module for the Commerce Center included a letter from Glen

Argue, the Engineering Manager for the Bucks County Water and Sewer Authority which
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stated that assuming certain conditions precedent were met, such as issuance of
appropriate permits, approving of the plan revision for the Green Street expansion, and
the completion of that expansion, “it is the intention of the Developer and the Authority
to ultimately convert the sanitary sewer flow from this project to the Authority’s Green
Street Wastewater Treatment plant . . ..” (Ex. A-11)

24. The Department considered this to be an adequate written commitment for
the purposes of the regulation. (Stinson, N.T. 94, 104-08)

25. Additionally, the Authority completed Component 3, Section H of the
planning module for the Commerce Center, which indicated that the Commerce Center
will be connected to the Green Street plant when the expansion is completed. (Ex. A-18;
Stinson, N.T. 186-87)

26. Generally, the Department considers Component 3, Section H of a planﬁing
module to be the “commitment” required by 25 Pa. Code § 71.53(d)(3), if it has been
signed by the receiving municipal authority and indicates that there is collection,
conveyance and treatment capacity available to serve the proposed project. (Stinson, N.T.
179—80, 186, 189)

27. Prior to the approval.of the planning module for the Commerce Center,
Barbara Eisenhardt contacted Glenn Stinson about her concern that the Authority had not
“committed” to providing sewer capacity to the Commerce Center. A written
commitment is a requirement of the Department’s regulations for new land development.
(Eisenhardt, N.T. 30-31; Ex. A-10)

28. By e-mail Mr. Stinson contacted the Authority for clarification. It responded

by faxing a December 23" letter which had been submitted to the Department and pages
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from the planning module. These documents indicated the Authority’s intention to
provide sewer capacity to the Commerce Center, provided certain enumerated conditions
wére met, most notably the compleiion of the Green Street expansion. (Stinson, N.T. 117;
Ex. A-11; Ex. A-18 at Component 3, Section H)

29. Neither Component 3, Section H nor the Authority’s December 23" letter
have been withdrawn by the Authority. (Jones, N.T. 254-55)

30. Benjamin Jones explained that, to the Authority, a “commitment” to provide
sewer capacity means that a sewer agreement has been executed between the Authority
and a developer and signed by the Board of Directors. (Jones, N.T. 253)

31.1t is the policy of the Authority not to enter into sewer agreements until
capacity is actually available at a treatment plant. (Jones, N.T. 262)

32 The Commerce Center is currently on the waiting list for capacity at Green
Street pending completion of the expansion project. When capacity becomes available
and the Commerce Center meets other criteria, such as the payment of the appropriate
fees, it is likely that the Authority would execute an agreement for the project. (Jones,
N.T. 262,276-78)

33, Although Glen Argue had authority to complete the planning documents in
the ordinary course of his duties, he does not have the authority to make a commitment
on behalf of the Authority to provide sewage service. (Jones, N.T. 250, 255-56)

34. Only the Authority’s Board of Directors have the authority to make a

commitment to provide sewage service. (Jones, N.T. 246)
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35. The Department was aware that the holding tanks would be used for three
years because the implementation schedule for the Green Street project called for the
expansion to be completed in 2003. (Stinson, N.T. 91) |

36. The Department considered this time-frame to provide an adequate schedule
for discontinuing the use of the holdings tanks. (Stinson, N.T. 136, 173)

37. The Commerce Center was used by the Authority to justify, in part, the need
to expand the Green Street plant. (Stinson, N.T. 99)

38. Further, the DoylestoWn Township Manager requested that the Township
consulting engineers includé an allocation of 30 EDU’s of sewage capacity for the
Commerce Center in the Green Street Expansion. This request was approved by the
Township Supervisors at their June 1, 1999 meeting as a condition of approval for the
Green Street Expansion. (Ex. A-20a)

39. The Department was also aware that a portion of the capacity from the Green
Street Expansion will be used to accommodate failing on-lot sewage disposal systems.
(Stinson, N.T. 153; Mahoney, N.T. 369-72; Ex. A-20 at Table 2)

40. The planning documents also included information from the Authority that the
a portion of the capacity for the Green Street Expansion may be used to divert flow from
another sewage treatment plant. But measures will be implemented to ensure that the
actual flow diverted does not exceed the capacity allocated for the diverted flow. (Ex. I-9;
Stinson, N.T. 164-68)

41.In the Department’s view the plan for Green Street included adequate

assurances of funding. (Stinson, N.T. 109)

571



DISCUSSION

Our review is de novo. That is, we will fully consider the case anew and are not
bound by any determinations previously made by the Department. As the Board recently
explained:

Actions being heard before the Board involve a determination not just of

whether the action under appeal was so egregiously wrong as to amount to

being capricious or abusive, or based on partiality, prejudice, bias, ill-will,

but a determination, based on the evidence we hear, whether the findings

upon which [the Department] based its actions are correct and whether

[the Department’s] action is reasonable and appropriate and otherwise in

conformance with the law.’

In this appeal the Appellants bear the burden of proving that the Department acted
inappropriately in appfoving the planning module for the Commerce Center. *

.We can glean from the Appellants’ post-hearing brief three reasons why they
believe the Department’s action in approving the planning module for the Commerce
Center was incorrect: (1) the module contained an inadequate commitment from the
Authority to provide sewage treatment capacity to the Commerce Center; (2) the take-out
period for the holding tanks was unreasonable; and (3) the projected date for the
replacement of the holding tanks with sewer connections was “unfixed and speculative.”
We will address each of these questions in order.

The Department’s regulations for sewage plan revisions for new land

development require the planning module to include a “written commitment from the

owner of the receiving community sewerage facilities to provide service to the proposed

3 Smedley v. DEP, EHB Docket No. 97-253-K, slip op. at 30 (Adjudication issued
Februa.r4y 8,2001).
25 Pa. Code § 1021.101(c)(2); Green Thornbury Committee v. DER, 1995 EHB
636.
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new land development and the conditions for providing service.” 25 Pa. Code §
71.53(d)(3). The module for the Commerce Center included a letter signed by Glenn
Argue, the Engineering Manager for the Authority stating that, assuming certain
conditions were met, such as issuance of appropriate permits, the payment of fees,
approval of the plan revision for the Green Street expansion, and the completion of that
expansion, “it is the intention of the Developer and the Authority to ultimately convert
the sanitary sewer ﬂ§w from this project to the Authority’s Green Street Wastewater
Treatment plant . . . . In addition, Mr. Argue completed Component 3, Section H of the
planning module, which provided available capacity for the Commerce Center upon
completion of the Green Street expansion.’ The Appellants argue that according to the
testimony of Benjamin Jones, the Authority had not in fact committed to pfoviding
sewage service to the Commerce Center. At the hearing, he testified that to the Authority
a “commitment” to provide sewer capacity means that a sewer agreement has been
executed between the Authority and a developer and signed by the Board of Directors.” It
is the policy of the Authority not to enter into sewer agreements until capacity is actually
available at a treatment plant.®

We do not believe that either of these documents constitutes an appropriate
“commitment” within the meaning of the regulation. Therefore the Statutory
Construction Act directs us to its common meaning:’ “an agreement or pledge to do

something in the future; esp: an engagement to assume a financial obligation at a future

S Ex. A-11.

S Ex. A-18.

TN.T. 253.
SN.T.262.
1 Pa.C.S. § 1903.

AN
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1% Reading this definition in the context of the Department’s regulation, a

date.
commitment must mean that the owner of the receiving sewer must provide thé
Department with some sort of pledge that sewage service will be provided for the
proposed project. A mere intention of doing so is not enough. Accordingly, neither the
planning module nor the December 23™ letter rise to the level of a pledge from the
governing body of the Authority to provide sewer service for the Commerce Center.

First, both documents were prepared by the Authority’s engineering manager,
Glen Argue. Benjamin Jones testified that although Mr. Argue had the authority to
complete the planning documents in the ordinary course of his duties,'’ he does not have
the authority to make a commitment on behalf of the Authority to provide sewage
service.'? That role is reserved for the- Authority’s Board of Directors.”? There is no
evidence that either the lf;lanning module or the December 23" letter were approved by
the Board or that the Board was even aware that they had been submitted to the
Department.

Second, the December 23" letter is not framed in the language of a “commitment”
or a “pledge” to provide service. Instead it merely expresses an “intent” to provide
service for the Commerce Center. And since Mr. Argue did not have the authority to

express the Board of Directors’ intent, it merely expresses his interpretation of what the

Board’s future action might be for providing sewer service for the Commerce Center.

10 Merriam-Webster’s Collegiate Dictionary 231 (10" ed. 1999).
'NL.T. 255-56.
2N.T. 250
P N.T. 246.
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We do not believe.that a commitment from the Authority must rise to the level of
an executed contract signed by all parties including thev Authority’s Board of Directors
because this would make planning under the Sewage Facilities Act impossible to achieve.
However, the Authority must at least provide a written commitment in the form of a
“pledge” from a person fully authorized by the Authority to make such a commitment.
The Authority’s statement of intention to provide service to the Commerce Center
through its engineer can not meet this standard. Therefore, we are constrained to remand
this matter to the Department for further clarification from the Board of Directors itself
concerning its intent to provide sewer service to the project when the Green Street
Expansion has been completed.

Because we do not believe that the commitment to provide sewage capacity for
the Commerce Center was adequate, we do not need to reach the other issues raised by
the Appellants concerning the take-out period for the holding tanks. Although it does not
seem that the three-year period proposed in the planning documents is unreasonable, in
view of the evidence adduced at hearing that the Authority is behind schedule in
constructing the Green Street Expansion, the Department should also revisit the
implementation schedule for that project. As of the hearing, the Authority had not issued
a Bond to finance the project or called for bids for its construction.'® In view of this, the
take-out period for the holding tanks may in fact be speculative if there is some question
whether or not the Green Street Expansion will be completed within a reasonable time.

We therefore make the following:

14Jone:s, N.T.279.
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CONCLUSIONS OF LAW

1. A commitment to provide sewage capacity must be in the form of a pledge
from the Authority’s Board of Directors rather than a mere expression of intent. 25 Pa.
Code § 71.53(d)(3).

2. The comi)letion of Component 3, Section H of the planning module and the
letter from the Authority’s engineering manager explaining the Authority’s intent to
provide sewage capacity for the Commerce Center does not constitute an adequate
written commitment to provide sewage service, as required by the Department’s
regulations. 25 Pa. Code § 71.53(d)(3).

Accordingly, we enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BARBARA EISENHARDT,

RICHARD GAVER, MARTIN BIDART,

STEVE DOWNS, GINI VINCENT,

GEORGE DAILEY, ALAN SHELLY and :

NICHOLAS CALIO : EHB Docket No. 2000-109-MG

V.
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION, DOYLESTOWN

TOWNSHIP, Permittee and PENNS GRANT
CORPORATION, Intervenor

ORDER
AND NOW, this 4th day of June, 2001, the appeal of Barbara Eisenhardt, et. al in
the above-captioned matter is hereby GRANTED. This matter is remanded to the
Department for further consideration consistent with this opinion.

Jurisdiction relinquished.

ENVIRONMENTAL HEARING BOARD

%mﬂ-m

GEORGE J. MILIER
Administrative Law Judge
Chairman

Tt

THOMAS W. RENWAND
Administrative Law Judge
Member
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—

MICHAEL L. KRANCER
Administrative Law Judge
Member

DATED:

June 4, 2001

DEP Bureau of Litigation
Brenda Houck, Library

For the Corﬁmonwealth, DEP:
Mary Y. Peck, Esquire
Southeast Region

For Appellants:

Robert J. Sugarman, Esquire
Sugarman & Associates

100 North 17th Street, 11" Floor
Robert Morris Building
Philadelphia, PA 19103

For Permittee:

Jeffrey Garton, Esquire
BEGLEY CARLIN & MANDIO
680 Middletown Blvd.

P.O. Box 308

Langhorne, PA 19047-0308

For Intervenor:

John A. VanLuvanee, Esquire
EASTBURN and GRAY, P.C.
60 East Court Street

P.O.Box 1389

Doylestown, PA 18901-0137
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAF

HRIVNAK MOTOR COMPANY, JOHN
HRIVNAK AND PEARL HRIVNAK

V. : - EHB Docket No. 99-052-1,
COMMONWEALTH OF PENNSYLVANIA, Issued: June 5, 2001

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ADJUDICATION

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

The Department of Environmental Protection properly suspended the underground
storage tank permits for a retail gasoline station. The suspension was lawful, reasonable,
appropriate, and necessary to aid in the enforcement of the Storage Tank Act. The Appellants
have failed to articulate any reasoned basis for reducing the Department’s assessment of a civil
penalty of $163,000 for violations of the Storage Tank Act. |

BACKGROUND

This is an appeal by Hrivnak Motor Company and John and Pearl Hrivnak (the
“Hrivnaks”) from an administrative order and a civil penalty assessment issued by the
Department of Environmental Protection (the “Department”). The order arose from an
investigation of groundwater contamination near the Hrivnaks’ retail gésoline facility located at
the intersection of Schuylkill Road and Rapps Dam Road, East Pikeland Township, Chester

County (the “Facility™). -
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During the course of its investigation, the Department determined that the facility was
operating in violation of the Storage Tank and Spill Prevention Act (“Storage Tank Act™), Act of
July 6, 1989, P.L. 169, as amended, 35 P.S. §§ 6021.101-6021.2014, and the regulations
promulgated thereunder. The Department’s administrative order, issued on February 24, 1999,
suspended the Hrivnaks’ permits for the operation of their underground storage tanks. The
Department also assessed nine civil penalties totaling $163,000 for the Hrivnaks’ violations of
the Storage Tank Act.

Although we held a brief hearing on the merits on January 22, 2001, the following
findings of fact are taken verbatim from the extensive stipulation of facts, which included an
extensive list of exhibits, filed by the parties.

FINDINGS OF FACT

1. The Department is the agency with the duty and authority to administer and
enforce the Storage Tank and Spill Prevention Act, Act of July 6, 1989, P.L. 169, No. 32, as
amended, 35 P.S. § 6021.101 et seq.; the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as
amended, 35 P.S. § 691.1 et seq. (“CSL”); the Land Recycling and Environmental Remediation
Standards Act, Act of May 19, 1995, P.L. 4, No. 1995-2 35, 35 P.S. § 6026.101 et seq., (“Act
2”); Section 1917-A of the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as
amended, 71 P.S. § 510-17 (“Administrative Code™); and the rules and regulations promulgated
thereunder. Stipulation 1.a. (citing the Department’s pre-hearing memorandum paragraph),
(“Stip.”) 1.

2. Hrivnak Motor Company (“HMC”) was incorporated on April 2, 1952, and has a

mailing address and registered office at Schuylkill and Rapps Dam Rd., Phoenixville, PA. At all
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times relevant hereto, the officers of HMC were John Hrivnak (“Mr. Hrivnak”) and Pearl
Hrivnak (“Mrs. Hrivnak”). (Stip. 2.)

3. At all times relevant hereto, Mr. and Mrs. Hrivnak owned a parcel of property
located at the intersection of Schuylkill Road and Rapps Dam Road, East Pikeland Township,
Chester County ("Property"). The deed for the Property is listed in Chester County’s Deed Book
M 25, Page 225. The Property is referenced on tax map 26-3-32. (Stip. 3.)

4, Surrounding the Property are commercial uses and residences. The commercial
uses include Twice as Ice (formerly Rita’s Water Ice, formerly Andy’s Steak Shop), Villa Pizza,
Fisherman’s Restaurant, Alpha Health Spa, Meineke Discount Muffler and M&H Transmission.
These commercial establishments and the residences receive their water supplies from private
on-site wells. (Stip. 4.)

The Facility

5. - Located on the Property is a retail gasoline station and storage tank facility
("Facility"). (Stip. 5.) |

6. At all times relevant hereto, the Facility was owned by HMC, and was operated
by HMC, Mr. Hrivnak and Mrs. Hrivnak within the meaning of 35 P.S. § 6021.103 and 25 Pa.
Code § 245.1. (Stip. 6.)

7. The Facility is registered with the Pennsylvania Storage Tank Program under the
name of Hrivnak Motor Company with the Facility Identification Number 15-18897. (Stip. 7.)

8. Historically, the Facility has operated a petroleum product business from two
areas on the Property. The Facility had nine regulated underground storage tanks (“USTs”)
located in the rear of the Property, which were used for bulk storage (“Bulk Storage Area”) of

gasoline, diesel and kerosene. They were located on the soutl}_\_yest corner of the Property behind
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the building that housed a former car dealership. These tanks were removed in January 1995.
(Stip. 8.)

9. The Facility includes a retail gasoline sale business operation located in the front
of the Property that has several USTs (“Retail Tank Field”). Three USTs were removed from the
Retail Tank Field in May 1997. The installation of a new UST, tank top upgrades, and the lining
of three existing USTs were performed in the Retail Tank Field in July 1997. The Facility
currently has four regulated USTs for the retail sale of gasoline and diesel from the Retail Tank
Field. The following USTs are currently located at the Facility.

e 2-4,000 (manifolded) gallon gasoline (installed 1978)
Tank Permit # 15935 and 15936
e 1 -3,000 gallon gasoline (installed 1974)
Tank Permit # 15938
e 1 - 8,000 gallon diesel fuel (installed 1997)
Tank Permit # 143656
(Stip. 9.)
Prior Proceedings

10. On October 18, 1988, the Department issued an Administrative Order to HMC.
In the Order the Department found that HMC was responsible for contaminating area
groundwater and drinking wells with gasoline-type hydrocarbons. The Order required HMC to
test its underground storage tanks, provide potable water to affected well owners, submit a work
plan aimed at abating groundwater contamination, and implement the work plan after approval
by the Department. (Stip. 10.)

11. HMC appealed the Order to the Board. Following two days of hearings, the

Board issued an adjudication that found “that it is probable that the groundwater contamination

in the vicinity — as shown in the 1987 sample results — resulted from activities on the Hrivnak

property.” (Stip. 11.)
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12. In a subsequent opinion, the Board required HMC to test the tanks that would
remain at the site and to prepare and submit to the Department a plan for remediating the
groundwater contamination (includirig defining the cufrent scope of contamination). (Stip. 12.)

13.  On May 5, 1994, the Chester County Court of Common Pleas issued a ruling in
an action brought by owners of a residual property near the Hrivnak property (“the Kulps™) for
contamination of the Kulps’ groundwater. In that opinion, the Chester County Court of Common
Please found that “[d]espite the accumulating evidence that their underground storage tanks are
causing pollution to the wells of neighbors, [Hrivnak Motor Company] has done little or nothing
either to test the tanks, or to withdraw the offending tanks and replace them (if necessary) with
new tanks.” The court further found that “Defendant’s obstinacy in the face of the finding of the
EHB warrants an award of punitive damages.” (Stip. 13.)

Pre-Order Violations

14.  In January 1995, the 9 USTs located in the Bulk Storage Area were removed. On
January 25, 1995, soil samples were collected in the Bulk Storage Area. Some of these soil
samples confirmed that there was a “reportable release” of petroleum product in the Bulk Storage
Area, as defined in 25 Pa. Code § 245.1. (Stip. 15.)

15.  On February 15, 1995, a telephone notice of contamination, on behalf of Mr.
Hrivnak, was called into the regional office by Center Point Tank Services (“CPTS”) for the soil
_ contamination identified in the Bulk Storage Area. (Stip. 16.)

16. On March 27, 1995, the Department received a written Notification of Reportable
Release/Notification of Contamination from CPTS. (Stip. 17.)

17. On October 16, 1995, four monitoring wells were installed at the property as part

of site characterization activities associated with the Bulk Storage Area contamination. Three
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monitoring wells (“MW”) were placed in the rear of the Property and one well, MW 1, was
placed in the front portion of the Property, north of the Retail Tank Field. (Stip. 18.)

18.  On October 27, 1995, 0.56 feet of free-floating product was observed in MW 1 by
CPTS. (Stip. 19.)

19, On October 19 and 31, 1995, the tanks and lines associated with the Retail Tank
Field in the front area of the Property were tightness tested. Two 3,000-gallon unleaded gasoline
USTs and one tank line failed the tightness test. Product was removed from the leaking UST
into a UST that passed the test. The leaking gasoline UST was taken out of service in December
1995 but did not undergo the closure requirements of 25 Pa. Code § 245.451. This substandard
UST was out-of-service for greater than 12 months and permanently closed on May 8, 1997.
(Stip. 20.)

20. The free product evidenced in MW1 on October 27, 1995, and the tightness test
failure for the tank product line in the Retail Tank Field on October 19 and 31, 1995, confirmed a
reportable release in the Retail Tank Field. The Department did not receive a written noticle of
the reportable release until February 27, 1996, in response to a Department Notice of Violation.
(Stip. 21.)

21. In answers to the interrogatories, HMC, Mr. Hrivnak and Mrs. Hrivnak admit that
a reportable release from the Facility was discovered in October 1995. (Stip. 22.)

22.  On December 7, 1995, the Department made a written request for a third party
inspection of the storage tank systems at the Facility, to be conducted within 45 days. On
December 15, 1995, the Department received a written request for an extension from CPTS on
behalf of HMC. It was their request that the inspection take place after the storage tank

construction planned for March 1996. The Department granted an extension until March 31,
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1996. The Department received a copy of a third party inspection report on September 28, 1998,
for an inspection that was conducted on September 9, 1998. (Stip. 23.)

23..  On December 19, 1995, the Department received an Initiél Site Characterization
and Hyrdogeologic Assessment from CPTS for the investigation of contamination associated
with the Bulk Storage Area at the Facility. The report states that “the fact that a leaking UST
was in the vicinity of MW1 seems to indicate that the leaking UST (in the Retail Tank Field) was
the source of free product in MW1”. This was the first written notice of a reportable release that
the Department received for contamination originating from the Retail Tank Field. The report
recommended that free product recovery from MWI be initiated. Based upon this notiﬁcatibn,
under the Tank Act and Regulations, 25 Pa. Code § 245.310, a site characterization report
associated with the release from the Retail Tank Field that was identified in October 1995, would
need to be submitted no later than June 17, 1996. Product recovery did not begin at the Property
until March of 1999. The Department has never received a complete site characterization report
for ﬂﬁs release. (Stip. 24.)

24.  On February 23, 1996, the Department sent Mr. Hrivnak a Notice of Violation for
failure to submit a Notice of Contamination for the reportable release in the Retail Tank Field
that was confirmed in October 1995. (Stip. 25)

25.  On February 27, 1996, the Department received a written Notification of
Contamination/Notification of Reportable Release from CPTS. (Stip. 26)

26.  On March 5, 1996, representatives of the Department conducted a site inspection
at the Facility. . The site inspection revealed that inventory control,. the method of leak detection

used at the Facility, was not being conducted properly and did not satisfy the regulatory
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requirements for leak detection. It was also noted that the 3,000-gallon UST that was taken out
of service in December 1995, remained out-of-service. (Stip. 27)

27.  OnMarch 7, 1997, the Department sent Mr. Hrivnak a letter requesting an update
on the free product recovery from MW1. The letter also stated that off-site domestic well water
sampling could no longer be postponed, due to the possibility of an uncontrolled release in the
area of MW1. The Department reminded Mr. Hrivnak in the letter that progress in site
characterization and remediation was not apparent, and that failure to respond may lead to
enforcement actioﬁ. (Stip. 28.)

28.  On March 10, 1997, the Department sampled some of the private drinking water
wells in the vicinity of the Facility for volatile organic constituents, including but not limited to
methyl-tertiary-butyl ether (“MTBE”) and benzene. MTBE and benzene are both constituents of
gasoline. Results for MTBE ana benzene are listed in parts per billion (“ppb”). The
Department’s Health Advisory Limit (“HAL”) for MTBE is 20 ppb. The maximum contaminant
level (“MCL”) in drinking water for benzene is 5 ppb. These test results indicated that Andy’s
Steak Shop and Meineke Discount Mufflers had levels of MTBE in their drinking water (170
ppb and 28 ppb, respectively) which exceeded the Department’s HAL. These test results
indicated that 1046 Meadow Lane and Gappa Oil Company had detectable levels of MTBE (8.8
ppb and 1.8 ppb, respectively) which did not exceed the HAL. These test results indicated that
Andy’s Steak Shop had detectable levels of benzene which did not exceed the MCL (5.0 ppb).
(Stip. 29.)

29.  On March 14, 1997, the Department sampled the free-floating product in MW 1

and the water under the free-floating product. The following are some of the results from this

sampling:
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Sample DRO GRO MTBE Toluene Ethyl- Xylenes

Diesel Range | Gasoline Benzene benzene

Organics Range

Organics
Product 270,000 5 1,000 700
Sample ppb ppb ppb ppb 10,000
ppb

Product 270,000 320,000 2,400 990 5,700 23,000
Sample ppb ppb ppb* ppb ppb*** | ppb
Water Below 520 1,600 580 1,000 3,100
Free Product ppb** ppb* ppb ppb*** ppb
(not purged)

* Benzene Maximum Contaminant Level =5 ppb
** MTBE Medium Specific Concentration/Health Advisory Limit =20ppb
***Ethylbenzene Maximum Contaminant Level = 700 ppb
(Stip. 30.)

30. On March 20, 1997, Tanknology - NDE, a UST and line tightness testing
company, submitted a report to the Department on behalf of Hrivnak Motor Company. The
report stated that 3 tanks failed an integrity test conducted on March 15, 1997. The report said
that two 4,0000-gallon tanks, which were manifolded, failed a tightness test and one 3,000-
gallon tank failed a tightness test. Tanknology recoMended that the tanks be emptied of
product. Based upon this notification, under the Tank Act and Regulations, 25 Pa. Code §
245.310, a site characterization report associated with the release from the Retail Tank Field that
was identified on March 20, 1997, would need to be submitted no later than September 16, 1997.
The Department has never received a complete site characterization report for this release. (Stip.
31.)

31. In answers to interrogatories, HMC, Mr. Hrivnak and Mrs. Hrivnak admit that a

reportable release from the Facility was discovered in January, February and March of 1997.

(Stip. 32) -
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32. On March 31, 1997, the Department received a letter from CPTS dated March 26,
1997, providing an update of the investigative/corrective action taken regarding the
contamination that was‘ identified at the Facility. The letter indicated that:

The 3,000-gallon tank that failed the tightness test was taken out of service;
Repairs were made to the two 4,000-gallon tanks which were manifolded, and one of
the two tanks was put back into service;

e Installation of carbon systems was performed at 1049 Schuylkill Road and 1046

Meadow Lane by March 26, 1997.
(Stip. 33.)

33. On April 9, 1997, the Department sent a letter to Mr. Hrivnak stating that it is
imperative that he provide monitoring and maintain an alternate source of drinking water for any
potable water well that is or may be impacted by the Facility. (Stip. 34.)

34, On April 14 and 15, 1997, four additional on-site groundwater wells were
installed at the Property for additional site characterization. The new monitoring wells were
designated as MW 5, MW 6, MW 7, and MW 8. (Stip. 35)

35. On April 18, 1997, the following free phase petroleum product measurements

were recorded at the Facility by a representative of CPTS:

MW S5- - “appeared clear of product”
MW 6 - 1.2 inches of free product
MW7 - 1.3 inches of free product
MW 8§ - 3 feet, 8 inches of free product

(Stip. 36.)

36.  On May 8, 1997, the leaking 3,000-gallon UST that was taken out-of-service in
October 1995, was permanently closed vi.a removal. At this time, closure and/or upgrade
activities were conducted on the remaining tanks in the Retail Tank Field. (Stip. 37.)

37.  On May 19, 1997, the Department sampled some of the private drinking water

wells in the vicinity of the Property for volatile organic constituents. These test results indicated
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that Meineke Discount Mufflers had levels orf MTBE in its drinking water (23 ppb) and Andy’s
Steak Shop had levels of MTBE in its untreated drinking water (60 ppb) which exceeded the
Department’s HAL. These test results indicated Villa Pizza and 1046 Meadow Lane and Villa
Pizza had detectable levels of MTBE (16 ppb and 6.2 ppb, respectively) which were below the
Department’s HAL. Test results indicated Andy’s Steak Shop had levels of benzene which did
not exceed the MCL (1.48 ppb). (Stip. 38.)

38.  On June 13, 1997, the Department sent Mr. Hrivnak a letter acknowledging
receipt of a closure report. This leﬁer reminded Mr. Hrivnak that where the excavation zone
assessment at closure indicates that there is contamination or additional contamination that must
be addressed, corrective action must be initiated or continued in accordance with the corrective
action regulations. (Stip. 39.)

39.  On July 8, 1997, the bepartment sent Mr. Hrivnak a letter regarding free product
recovery from the impacted monitoring wells. The letter stated that the product recovery effort
must continue in a substantive and continuous manner. It was suggested that manual recovery
may not be an effective recovery method. Mr. Hrivnak was asked to implement an active free
product recovery operation immediately. Free product recovery was not implemented at the
Property until March of 1999. (Stip. 40.)

40.  On August 11, 1997, the Department sampled some of the private drinking water
wells at Andy’s Steak Shop. These test results indicated that Andy’s Steak Shop had levels of
MTBE in its untreated drinking water (87 ppb) which exceeded the Department’s HAL. (Stip.
41.)

41.  On September 2, 1997, the Department sent Mr. Hrivnak a letter acknowledging

receipt of a closure report. This letter reminded Mr. Hrivnak that where the excavation zone
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assessment at closure indicates that there is contamination or additional contamination that must
be addressed, corrective action must be initiated or continued in accordance with the corrective
action regulations. (Stip. 42.)

42.  On September 9, 1997 the Department sampled the private drinking water well at
1046 Meadow Lane. These test results indicated that 1046 Meadow Lane had detectable levels
of MTBE in its untreated drinking water (7.3 ppb) below the Department’s HAL. (Stip. 43.)

43, On November 6, 1997, CPTS sampled some of the private drinking water wells in
the vicinity of the Facility for volatile organic constituents. These test results indicated Andy’s
Steak Shop and Villa Pizza had levels of MTBE in their drinking water (88.8 ppb and 20.6 ppb,

‘respectively) which exceeded the Department’s HAL. These test results indicated 1046 Meadow
Lane and Meineke Discount Mufflers had detectable levels of MTBE (8.3 ppb and 17.5 ppb,
respectively) which do not exceed the Department’s HAL. (Stip. 44.)

44,  On January 14, 1998, the following free petroleum product measurements were
made at the Property by a representative of CPTS:

MW 1- 6 feet of free product using the paste method

MW 2 - No free product using the paste method

MW 3 - No free product using the paste method

MW 4 - 0.1 feet of free product using the paste method

MW 5 - No free product using the paste method

MW 6 - 0.23 feet of free product using the paste method

MW 7 - 2 feet of free product using the paste method

MW 8 - 4 feet of free product using the paste method -
(Stip. 45.)

45.  On January 22, 1998 the following free petroleum product measurements were
made at the Property by a representative of CPTS and the Department:

MW 1 - 10.41 feet of free product
MW 2 - No free product was detected

MW 3 - No free product was detected
MW 4 - No free product was detected
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MW 5 - No free product was detected

MW 6 - No free product was detected

MW 7 - 3.92 feet of free product

MW 8 - 7.54 feet of free product
(Stip. 46.)

46. On January 22, 1998, the Department conducted sampling on MWs 1 through 8 at
the Facility and Andy’s Steak Shop drinking water well. The following are some of the results

from this sampling:

Water MTBE Benzene Toluene Ethyl- Xylenes

Sample 20ppb Sppb 1,000ppb benzene 10,000ppb
700ppb

MW 1

Below free product | 2000ppb** 8600ppb* | 6600ppb**** | 660ppb 3600ppb

MW 2 1.0ppb .Sppb .Sppb .Sppb <1.5ppb

MW3 10.8ppb .7ppb .Sppb .Sppb <1.5ppb

MW 4

Below free product | 260ppb** 120ppb* <25ppb 170ppb 185ppb

Sheen

MW 5 95.8ppb** 214.3ppb* 120.7ppb 277.5ppb 835.1ppb

MW 6 50ppb** 52ppb* 78ppb 1200ppb*** | 3920ppb

MW 7

Below free product | 50ppb** 680ppb* | 180ppb 2200ppb*** | 5940ppb

MW 8

Below free product | SOppb** 2900ppb* | 1900ppb**** | 2100ppb*** | 9100ppb

Andy’s Steak Shop

Schuylkill Rd. 88ppb** 6.4pbb* .Sppb Sppb 1.7ppb

(before carbon

filters)

Andy’s Steak Shop -

Schuylkill Rd. 1.2ppb <.5ppb <.5ppb <.5ppb <1.5ppb
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(after carbon
filters)

* Benzene Maximum Contaminant Level = 5 ppb
** MTBE Health Advisory Limit =20 ppb
*** Ethylbenzene Maximum Contaminant Level = 700 ppb
**%* Toluene Maximum Contaminant Level = 1,000 ppb
*Akx* Xylenes Maximum Contaminant Level = 10,000 ppb
These test results indicated that Andy’s Steak Shop had levels of MTBE and benzene in its
untreated drinking water that exceed the Department’s HAL and MCL. These test results
indicated Andy’s Steak Shop had detectable levels of MTBE in its treated drinking water that did
not exceed the Department’s HAL. (Stip. 47.)

47. On March 11, 1998, the following free petroleum product observations were
made at the Property by the Department:
MW 1 - 4.74 feet of free product

MW 2 - No free product detected
MW 3 - Not within the plume area

MW 4 - Odor
MW 5 - Odor
MW 6 - Odor

MW 7 - 3.87 feet of free product
(Stip. 48.)

48. On March 11, 1998, the Department sampled some of the private drinking water
wells in the vicinity of the Facility for volatile ofganic constituents, including but not limited to
benzene and MTBE.. These test re.sults indicated that Andy’s Steak Shop and 1046 Meadows
Lane had levels of MTBE in their untreated drinking water (57 ppb and 24 ppb, respectively)
which exceed the Department’s HAL. These test results indicated that Villa Pizza had detectable
levels of MTBE in its drinking water (17 ppb) which did not exceed the HAL. (Stip. 49.)

49.  During a March 16, 1998 Department site visit, Mrs. Hrivnak was told both
verbally and in a written site inspection report that the Department was proceeding with an

enfor¢ement action for corrective action violations. (Stip. 50.) ‘
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50. On April 23, 1998, the Department sent a Notice of Violation to Mr. Hrivnak for
failure to initiate free product recovery at the Property. The letter also requested information
about the environmental conditions of the soil stockpile that was generated during tank closure
activities and stored at the Property. The information for the stockpile was to be submitted no
later than May 15, 1998. (Stip. 51.)

51.  On June 24, 1998 the Department sampled some of the private drinking water
wells in the vicinity of the Facility for volatile organic constituents, including but not limited to
benzene and MTBE. These test results indicated that 1051 Mowere Road had levels of MTBE in
it_s drinking water (25 ppb) which exceed the Department’s HAL. These test results indicated
- that 1046 Meadow Lane, 1047 Mowere Road and 113 Rapps Dam Road had detectable levels of
MTBE (5.6 ppb, 1.7 ppb, and .58 ppb, respectively) which did not exceed the HAL. (Stip. 52.)

52.  On July 6, 1998 the Department sampled some of the private drinking water wells
in the vicinity of the Facility for volatile organic constituents, including but not limited to
benzene and MTBE. These test results indicated that 1049 Mowere Road and 1103 Rapps Dam
Road had detectable levels of MTBE in their drinking water (1.6 ppb and .97 ppb, respectively)
which did not exceed the HAL. (Stip. 53.)

53.  On July 14, 1998, the Department sampled some of the private drinking water
wells in the vicinity of the Facility for volatile organic constituents, including but not limited to
benzene and MTBE. These test results indicated that Rita’s Water Ice (formerly Andy’s Steak
Shop) had levels of MTBE in its untreated drinking water (180 ppb) that exceeded the
Department’s HAL. These test results indicated that Villa Pizza and Fisherman’s Restaurant had

detectable levels of MTBE (17 ppb and 1.2 ppb, respectively) which did not exceed the HAL.
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Test results indicated that Rita’s Water Ice had levels of benzene in its drinking water that
exceeded the MCL (26 ppb). (Stip. 54.)

54.  On July 31, 1998, the following free phase petroleum product observations were

made at the Facility by the Department:
MW 1 - Flush mount was closed - inaccessible
MW 2 - No free product was detected
MW 3 - Not within the plume area
MW 4 - Odor
MW 5 - 9.05 feet of free product
MW 6 - 2.94 feet of free product
MW 7 - 3.97 feet of free product
MW 8 - 10.18 feet of free product
(Stip. 55.) :

55. On August 4, 1998, the following free phase petroleum product observations were
made at the Facility by the Department:

MW 1 - 10.17 feet of free product

MW 5 - 8.71 feet of free product

MW 6 - 2.92 feet of free product
(Stip. 56.)

56. On August 31, 1998, the Department sent a letter to Mr. Hrivnak. This letter
informed Mr. Hrivnak that, based upon calculations from recent facility groundwater data, it was
estimated that there was free phase petroleum product in excess of one foot on the groundwater
underlying an area of eighteen thousand square feet at the Property. The letter expressed concern
about the environmental conditions including off-site impact to drinking water. The letter also
told Mr. Hrivnak that the Department was in the process of developing a formal enforcement
action, including penalties, for failure to comply with the law. (Stip. 57.)

57. On September 1, 1998, the Department sampled some of the private drinking

water wells in the vicinity of the Facility for volatile organic constituents, including but not

limited to benzene and MTBE. These test results indicated that 1051 Mowere Road had levels of
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MTBE in its untreated drinking water (37 ppb) that exceeded the Department’s HAL. These test
results indicated that Villa Pizza and Meineke Discount Mufflers had detectable levels of MTBE
in their untreated drinking water (18 ppb and 5 ppb) which did not exceed the HAL. (Stip. 58.)

58. On September 9, 1998, the storage tank facility at the Retail Tank Field was
inspected by Walter V. Lent, a DEP certified inspector. Mr. Lent determined that each UST at
the facility complied with the Department’s requirements for: tank construction and corrosion
protection; piping construction and corrosion protection; spill prevention; overfill prevention;
tank release detection; and piping release detection. (Stipulation 1.c.)

59.  On September 9, 1998, the following free phase product observations were made
at the Property by a representative of CPTS:

MW 1 - 10.02 feet of free product
MW 2 - No free product was detected
MW 3 - No free product was detected
MW 4 - No free product was detected
MW 5 - 8.95 feet of free product
MW 6 - 2.90 feet of free product
MW 7 - 3.98 feet of free product
MW 8 - 9.53 feet of free product
(Stip. 59.)

60.  Evidence of groundwater contamination of gasoline constituents (including but
not limited to MTBE and benzene) in the monitoring wells and drinking water wells
demonstrates that HMC, Mr. Hrivnak and Mrs. Hrivnak have permitted soil and groundwater
contamination through releases of petroleum products from the Facility. (Stip. 60.)

61.  The gasoline and chemicals of concern have migrated beyond the boundary of the
Hrivnak Property located at the intersection of Schuylkill Road and Rapps Dam Road, East

Pikeland Township, Chester County, to impact, affect and diminish the quality of area well water

supplies. (Stipulation 1.b.)
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Post-Order Activities

62. Pursuant to the Requirements of the Order, CPTS, on behalf of HMC, Mr.
Hrivnak and Mrs. Hrivnak conducted quarterly sampling of off-site drinking water wells. The
results from those sampling events indicate that off-site drinking wells continue to be impacted
by MTBE and other gasoline constituents. (Stip. 62.)

63. Pursuant to the Requirements of the Order, CPTS, on behalf of HMC, Mr.
Hrivnak and Mrs. Hrivnak submitted monthly status reports to the Department. CPTS, on behalf
of HMC, Mr. Hrivnak and Mrs. Hrivnak, submitted both general status reports and status reports
regarding product recovery and groundwater monitoring. (Stip. 63.)

64. On July 8, 1999 and September 27, 1999, the Department sent letters to Mr.
Hrivnak and Mrs. Hrivnak reviewing their compliapce with the Order. The September 27, 1999

letter informed Mr. Hrivnak and Mrs. Hrivnak of, inter alia, the following:

a. There is no evidence to suggest that the recovery effort is containing the free
product.

b. A complete site characterization report has not been submitted. In addition,

- proper site characterization will require the installation of additional off-site
wells.

c. A remedial action plan has not been submitted to the Department.

d. The soil pile was sampled and indicated levels of naphthalene above the statewide
health standards. Neither proper remediation nor disposal of the pile has
occurred.

(Stip. 64.)

65.  On November 16, 2000, the Department sent a letter to CPTS, commenting on the
monthly status reports .for groundwater monitoring and free product recovery. This letter
informed CPTS of, inter alia, the following:

a. Although there is evidence that free product of diesel range composition

comprises part of the free product mixture in the subsurface at the Property, there

is no record of diesel range free product recov&jr in the submitted reports.
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b. There. is no substantiated evidence that the recovery of free product has contained
the free product accumulation to within the property boundary. On the contrary,
it is reasonable to doubt the effectiveness of the free product recovery operation in
preventing free product migration.

c. Additional monitoring wells beyond the Property boundary are needed to

/s

determine the eastern and southern extent of the free product accumulation and
the dissolved groundwater concentrations. They are also required to determine
the reasonable term of the remedial effort. (Stip. 65.)
66. On November 30, 2000, the Department received a response to its November 16,
2000 letter. The response was from CPTS on behalf of HMC. The response stated that:

CPTS acknowledges that the installation of two or
three additional wells in off-site areas on the south
and east sides would provide better well control and
improved ability to monitor the presence and
amount of free product in those areas. However,
Hrivnack (sic) Motor Company has indicated to
CPTS that due to budgetary constraints, this has not
been able to be accomplished.
(Stip. 66.)
Administrative Order

67. On February 24, 1999, the Department issued an Administrative Order to HMC,
Mr. Hrivnak and Mrs. Hrivnak. In the Administrative Order, the Department suspended HMC’s

Storage Tank Operating Permits. The Department further required HMC, Mr. Hrivnak and Mrs.

Hrivnak to:
a. Cease operating the regulated UST systems at the Facility.
b. Submit to the Department information regarding free product recovery at the

Property.
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h.

68.

Initiate interim remedial actions necessary to prevent and address any immediate
threat to human health or the environment.

Complete a site charactérization and submit to the Department a site
characterization report.

Submit a remedial action plan to the Department, implement the remedial action
plan, and submit a remedial action completion report to the Department when a
level of cleanup established in accordance with Act 2 has been achieved.

Provide temporary and permanent potable water supplies to properties with water
supplies that have been affected or diminished by the releases at the Property, and
sample water supplies of properties that have been affected or diminished or are
potentially affected or diminished.

Sample, prope.rly rrianage and remediate or dispose of the stockpiled soils at the
Property.

Submit monthly status reports to the Department. (Stip. 67.)

The Department assessed a Penalty against HMC, Mr. Hrivnak and Mrs. Hrivnak

in the amount of $163,000. (Stip. 68.)

69.)

69.

70.

The Order was hand delivered by the Department on February 24, 1999. (Stip.

Appeal
On or about March 10, 1999, HMC, Mr. Hrivnak and Mrs. Hrivnak filed an

appeal of the Administrative Order and Civil Penalty Assessment with the Board. (Stip. 70.)

DISCUSSION _
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The Administrative Order

The Hrivnaks challenge the suspension of their operating permits and the Department’s
calculation of the civil penalty. When the Department issues an order suspending a permit, it
bears the burden of proving by a preponderance of the evidence that the permit suspension was
necessary to aid in the enforcement of the Storage Tank Act and thatthe suspension order was
otherwise lawful, reasonable, and appropriate. Thomas F. Wagner, Inc. v. DEP, 2000 EHB 1032,
1053, aff’d, 2187 C.D. 2000 (Pa. Cmwlth. April 3,2001).

The Hrivnaks concede that the Department had the legal authority to suspend their
permits under Section 1309 of the Storage Tank Act, 35 P.S. § 6021.1309. They dispute that the
suspension was necessary, reasonable, and appropriate under the circumstances. The
circumstances that they point to are that they expended considerable effort in bringing the
eqﬁipment in the Retail Tank Field into regulatory,c'ompliance, only to have the Department shut
the facility down a few months later. They argue that the retail operation should not be made to
suffer while corrective action proceeds at the Bulk Storage Area, and that there is no suggestion
of a future release from the upgraded retail equipment.

While we do not necessarily applaud the Department’s decision to allow the Hrivnaks to
move forward with upgrade activities under the circumstances, there is no question that the
suspension order was necessary, reasonable, and appropriate. We start with the observation that
the Hrivnaks’ facility has caused severe environmental damage. We are struck by the fact that as
much as ten feet of free product has been measured in the monitoring wells at the facility. (F.F.
54, 55, 59.) The Department has estimated that there is free-phase petroleum product in excess

of one foot on the groundwater underlying 18,000 square feet. (F.F. 56.) Nearby wells have been
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contaminated. (F.F. 37, 43, 46, 48, 51, 52, 53, 57, 62.) Contrary to the Hrivnaks’ premise, the
contamination has been associated with both of the tank ﬁelds at the site. (F.F. 23.)

Perhaps of even greater significance, the stipulated record reveals that the Hrivnaks have
done virtually nothing to clean up the contamination. While there has been some monitoring,
site characterization, and equipment upgrades, the Hrivnaks have not addressed the severe
contamination itself in a meaningful way. (F.F. 64-66.) They have never submitted a complete
site characterization report. (F.F. 64.) The Hrivnaks have advised the Department that additional
corrective measures are unlikely. (F.F. 66.) As of the date of our record, the extent and severity
of the ongoing contamination are still unknown. (F.F. 63-66.) Contrary to another one the
Hrivnaks’ premises, to th¢ extent that meaningful corrective action is moving forward here, it is
not because of the Hrivnaks.

Still further, the Hrivnaks failed to take measures that might have prevented the
contamination in the first place, or at least quelled its spread. They have failed to conduct proper
leak detection, notify the Department of releases, inspect tanks, permanently close an emptied
tank, and sample and manage contaminated soils. (F.F. 19, 20, 22, 24, 26, 30, 50, 64, 65.) The
Hrivnaks have been the subject of Departmental enforcement activity and Board proceedings
since 1988. (F.F. 10-12.) Not only have the public agencies been forced to invest significant
resources in dealing with the Hrivnaks, clean-up activities at the site are now being funded by the
Underground Storage Tank Indemnification Fund. (Notice of Appeal.) Thus, the Hrinvaks miss
the mark when they state that the upgraded equipment is unlikely to cause a release. The true
and legitimate concern here is with the Hrivnaks as operators of that equipment, not the

equipment itself.
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Although any one of these factors might not be dispositive, taken together they compel
the action taken by the Department in this case. Indeed, given the totality of the circumstances
attending the Hrivnaks and their facility, the only prudent course was to suspend their ongoing
participation in the very activity that had caused such serious environmental damage.

Our recent adjudication in Thomas F. Wagner, Inc. v. DEP, 2000 EHB 1032, aff’d, 2187
C.D. 2000 (Pa. Cmwlth. April 3, 2001), is on point. In that appeal, we upheld a permit
suspension for reasons very similar to those that are present here. There, as here, the facility had
caused extensive environmental damage. There, as here, the operator failed to properly monitor
his gasoline inventory, and became aware of a possible release (here a known release) long
before he took appropriate responsive measures. Wagner, 2000 EHB at 1056-1057. In words
that apply equally in this case, we stated:

[TThe Departmént’s need to “preserve the integrity of the storage
tank permit program, but also to provide an incentive for other operators
to fulfill their legal responsibilities in the event of a spill” is a significant
concern. (Department’s Post-hearing Brief at 17) The Department has
invested significant resources both financially and in man hours to the
remediation of this one release at the Appellant’s facility, which meant
that these resource could not be invested in other projects which would
further the Department’s mission to protect and improve the
environment. (See Finding of Fact No. 87) Although nothing can be
done about that now, allowing the Appellant to continue to operate, even
though his lack of attention to detail and unwillingness to respond
quickly and take control of the situation, would inhibit the Department’s
ability to enforce the Act against other similarly irresponsible operators.

2000 EHB at 1057. In short, here, as in Wagner, the Department’s order suspending the

operators’ permit was reasonable, appropriate, and necessary.
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The Civil Penalty

The Department assessed nine penalties totaling $163,000 against the Hrivnaks for
violations of the Storage Tank Act and the regulations promulgated thereunder. The Department
relied upon a penalty assessment matrix. (Ex. C-126, C-139.) The Hrivnaks have not questioned
the use of the matrix, and this Board has referred to it in the past when reviewing penalty
assessments. See, e.g., 202 Island Car Wash, L.P. v. DEP, 2000 EHB 679.

The matrix directs the Department to calculate the base penalty for each violation based
upon the seriousness of the violation. The Department then multiplies the base amount by a
factor designed to reflect the duration of the violation. That product is in turn multiplied by a
~ culpability factor. For “basic liability” (i.e. no level of willfulness), the product is not increased
(i-e. it is multiplied by one). For a “negligent/reckless” violation (the person should have known
the legal requirements), the product is doubled, and for a “deliberate” violation (actual
knowledge of legal requirements coupled with conscious disregard), it is tripled.'

The only aspect of the penalties that the Hrivnaks have challenged is the Department’s
willfulnes; finding. They have not challenged the Department’s conclusions regarding the
seriousness of the violations or their duration. In other words, they simply assert that the
unchallenged base penalty amounts should not have been doubled.

The Hrivnaks have not, however, provided a reasoned challenge to the Department’s
willfullness finding. Their only argument is that the Hrivnaks’ violations were not willfull in the
sense that they were neither deliberate nor intentional. The argument is not helpful because the
Department did ﬁot in fact conclude that the violations were deliberate; it concluded that the

violations were negligent. The Hrivnaks have not questioned the finding of negligence. They

! The matrix also allows for an increase in the penalty to reflect cost savings enjoyed by the
violator, but that component was not used here. (Ex. C-126.)
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have not challenged the Department’s finding that they should have known the legal
requirements that they are charged with violating, and indeed, such a challenge would have been
fruitless given the stipulated facts set forth above. Even if we give the Hrivnaks’ “post-hearing
brief”” the most sympathetic possible reading, there is no basis for affording them any relief,
The Hrivnaks merely assert that they are “the unfortunate victims of changing times which came
upon them when they were no longer young.” They point to the fact that they performed some
equipment upgrades at the facility, that they have obtained multiple loans from the
Commonwealth and used part of the proceeds to upgrade the facility, and that “since 1999, an era
of substantial increase in the price of gasoline at the pumps, one could make a good profit in the
retail sale of gasoline.” None of these statements can be viewed as articulating an attack on the
Department’s finding that the Hrivnaks’ multiple, serious violations that extended over
considerable periods of time and past numerous Departmental warnings were anything but
negligent. None of the statements put into question that the Hrivnaks should have known of the
applicable legal requirements, but nevertheless violated them. In short, we have not been shown
that there is any basis for reducing the civil penalty assessment. The civil penalty is reasonable
and appropriate given the stipulated facts.
CONCLUSIONS OF LAW
1. The Department bears the burden of proof in this appeal. 25 Pa. Code §

1021.101(b).

% The Hrivnaks’ submission, although prepared by counsel, is very short and written in the form
of a letter. It does not contain any proposed findings of fact or conclusions of law. It does not
attempt to contradict any of the specific findings proposed in the Department’s brief. It does not
contain any citations to the transcribed record because the Hrivnaks chose not to purchase the
transcript or review the Board’s copy of the transcript. :
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2. An order of the Department suspending operating permits pursuant to the Storage
Tank Act must be both reasonable and appropriate and necessary to aid in the enforcement of the
act. 35 P.S. § 6021.1309.

3. The Department properly suspended the Appellants’ underground storage tank
permits and directed the Appellants to cease operations because the Department’s action was
reasonable, appropriate, and necessary to aid in the enforcement of the Storage Tank Act.

4, The Hrivnaks have nbt provided the Board with any reasoned basis for reducing
the civil penalty assessment. The civil penalty is reasonable and appropriate given the stipulated

facts.
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OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By George J. Miller, Administrative Law Judge
Synopsis |
The Board denies the Department’s motion for summary judgment in an action

alleging a taking of the Claimants’ propérty by the Department. There are significant
factual matters in dispute concerning, among other things, .the reasonableness of the
investment-backed expectations of the Original Claimants and the question of whether
the régulated weﬂand portion of the property should be considered to be separate from
the entire tract for purposes of “taking analysis.” Therefore summary judgment is
inappropriate in this case.

- The Board also declines to dismiss the Claimants’ claim on the basis of issue or
claiin preclusion where the taking claim as expressed in this proceeding has not been

previously litigated before the Board or the Commonwealth Court. At the time the matter
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was commenced the courts of common pleas had jurisdiction to hear regulatory takings
claims. Therefore the takings issue was not addressed in the Claimants’ prior appeal with
the Board which challenged a permitting action by the Department.

Finally, the Claimants’ action is not barred by a statute of limitations because the
Commonwealth Court deemed the matter to be timely filed when it ordered the case
transferred from a court of common pleas to the Board.

OPINION
Factual and Procedural History

In 1965 Edward and Pauline Davailus (Original Claimants) purchased 256 acres
in Covington Township, Lackawanna County. The site included both uplands and
wetlands. In 1977 the Department granted Davailus a surface mining permit to authorize
him to harvest peat from the wetland areas. After several years in operation, the
Department informed Davailus that his peat extractions were no longer considered
surface mining, and he instead needed to apply for a permit under the Dam Safefy and
Encroé;:hments Act (Encroachments Act)' and the Department’s wetland regulations
promulgated in Chapter 105 of 25 Pa. Code. Davailus submitted an encroachment
application which was denied by the Department in 1988. Not surprisingly, Davailus
appealed this determination to the Board, which ultimately affirmed the Department’s

denial of the encroachment permit and effective revocation of the surface mining permit.2

! Act of November 26,1978, P.L. 1375, as amended, 32 P.S. §§ 693.1- 693.27.
2 Davailus v. DER, 1991 EHB 1191. '
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The Board’s decision was appealed to the Commonwealth Court which affirmed the
Board in an unpublished opinion.>

During the pendancy of their appeal before the Board, the Claimants filed a
petitidn for appointment of board of viewers in the Court of Common Pleas of
Lackawanna County, alleging that the Department’s permit denial constituted a
compensable taking. Those proceedings were stayed pending the conclusion of the
Claimants’ litigation commenced at the Board. After the Supreme Court denied the
Original Claimants’ petition for allowance of appeal, the Department filed a motion
before the Court of Common Pleas of Lackawanna County arguing that it did not have
jurisdiction to hear the Claimants’ takings claim. That court agreed and quashed the
matter for lack of jurisdiction.

On appeal, the Commonwealth Court agreed that thé common pleas court lacked
jurisdiction, but held that the proper remedy was to transfer the matter to the Board rather
than dismissing the appeal. The record was transmitted to the Board and docketed at EHB
Docket No. 96-253-MG. But on June 11, 1997 the Pennsylvania Suprem‘e Court agreed
to hear the Claimants’ appeal of the Commonwealth Court’s decision. Later, on February
27, 1998, that court dismissed the appeal as improvidently granted.

The Claimants are the heirs of the Original Claimants. The Original Claimants
died during the course of these préceedings. The Claimants have filed a statement of

claim before the Board and discovery of the facts relevant to their claims is proceeding.

3 Davailus v. Department of Environmental Resoiirces, No. 1826 C.D. 1991 (Pa.
Cmwlth. September 4, 1992).
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We turn now to our consideration of the Department’s motion for summary
judgment that was filed after the pleadings were closed. The grant of summary judgment
is proper under Rule 1035.2 of the Pennsylvania Rules of Civil Procedure whenever (1)
there is no genuine issue of material fact that could be established by additional discovery
or expert report, or, (2) after the completion of discovery relevant to the motion, the party
opposing the motion who will bear the burden of proof at trial has failed to produce
evidence of facts essential to the cause of action or defense which in a jury trial would
require the issues to be submitted to a jury.* The grant of summary judgment is
warranted only in a clear case and the record must be viewed in a light most favorable to
the non-moving party, resolving all doubts regarding the existence of a genuine issue of
material fact against the grant of summary judgment.’

Takings Analysis |

The Department argues that it is entitled to summary judgment in its favor because
the denial of the Claimants’ permit application to encroach upon wetlands for the purpose
of harvesting peat moss does not constitute a taking of their property because the property
as a whole still has economic value. The Claimants respond that the Department is not
entitled to judgment on this issue, because when discovery has been completed, the
evidence will show that the value of the wetland property Subject to regulation by the
Department has been rendered valueless by the Department’s denial of a permit under the

Encroachments Act so that the Claimants are entitled to compensation for the value of the

“Schreck v. Department of Transportation, 749 A.2d 1041 (Pa. Cmwlth. 2000);
Kee v. Pennsylvania Turnpike Commission, 743 A.2d 546 (Pa. Cmwith. 2000).

5 See Young v. Department of Transportation, 744 A.2d 1276 (Pa. 2000); County
of Adams v. Department of Environmental Protection, 687 A.2d 1222 (Pa. Cmwlth.

1997).
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regulated property containing the peat. In short, the Claimants contend, the Board must
consider only the value of the regulated land and not the parcel as a whole in its takings
analysis, as directed by the Commonwealth Court in Machipongo Land and Coal Co. v.
Department of Environmental Resources, 6 a case involving coal reserves.

In order for an analysis of Machipongo to make sense, it is necessary to review other
relevant cases from both Pennsylvania courts and the United States Supreme Court. Prior
to the Commonwealth Court’s decision in Machipongo the traditional test of whether or
not a taking has occurred under Pennsylvania law was whether or not the owner has been
deprived of all uses of the real property in question. In Miller & Son Paving, Inc. v.
Plumstead Township, | the Supreme Court of Pennsylvania held that there was no
temporary taking of a quarrying property because of the enactment of a township
ordinance, later found to be invalid, which prohibited quarrying in the township. The
Court expressed the rule in “takings™ cases as the necessity of proving the following three
conditions:

(1) the interest of the general public, rather than a particular
class of persons, must require governmental action;

(2) the means must be necessary to effectuate that purpose; and

(3) the means must not be unduly oppressive upon the property
holder, considering the economic impact of the regulation,
and the extent to which the government physically intrudes
upon the property.®

Applying these principles, the Court rejected the quarrying company’s contention

that there had been a taking because it had been deprived of its right to quarry on the

ground. To the contrary, the Court held that because there were other uses of the

5719 A.2d 19 (Pa. Cmwlth. 1998).
7717 A.2d 483 (Pa. 1998). -
8717 A.2d at 486.
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property that were unaffected by the ordinance no taking occurred. The Court noted that
a taking does not result “merely because a regulation may deprive the owner of the most
profitable use of his property.” In that opinion the Court distinguished a “taking” of the
right to mine coal because such a taking would preclude the single use the property
possessed. 10

The Commonwealth Court appeared to have adopted this rule in decisions prior to
its ruling in Machipongo. In Mock v. Department of Environmental Resources,'’ the
Commonwealth Court held that the Department’s denial of a permit to fill wetlands on
their property to enable them to construct an auto repair shop was not a taking because
there were other uses for the land that might not be precluded by the Department’s
regulations. However, the Court’s decision that there was no taking also turned on the
absence of evidence of Mock’s “investment-backed expectations.”

Evidence of the owner’s investment-backed expectation; may well have provided
a different result in Mock under the decision of the United States Supreme Court in Lucas
v. South Carolina Coastal Council** In ﬂlis decision the Supreme Court of the United
States addressed two of the threshold issues for the parties in this appeal. The Court’s

holding addressed the question of when a regulatory taking may occur even though the

? 717 A.2d at 486.

19 The Commonwealth Court finding that there had been a taking of the quarrying
property relied on dicta in one of its earlier decisions, McClimans v. Board of Supervisors
of Shenango Township, 529 A.2d 562 (Pa. Cmwlith. 1987). That case held that a
temporary taking would arise for the period of time that a zoning ordinance conclusively
prevented the removal of coal from a coal estate. The Supreme Court’s opinion in Miller
& Son Paving stated in footnote 7 that reliance on McClimans was unwarranted because
there was only one use for a coal estate. 717 A.2d at 847.

1623 A.2d 940 (Pa. Cmwlth. 1993).

12505 U.S. 1003 (1992).
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state has acted in the exercise of its police powers. This is a threshold issue for the
Claimants because the Department contends that no taking can occur because its denial of
the permit under the Encroachments Act was an exercise of its police powers and that the
wetland area in issue has always been subject to regulation under the law of riparian
rights.

In Lucas the property owner was denied permission to- construct homes on
beachfront property by South Carolina’s Beachfront Management Act resulting in a total
deprivation of any use of the property by the owner. The Court rejected the state’s
contention that no taking had occurred because the Act was justified by an exercise of the
state’s police powers. Instead it reversed the South Carolina court’s decision based on
this theory and remanded the case for consideration of whether the owner’s use-interests
proscribed by the state wére pért of the owner’s title to begin with. The Court explained .
that its “takings” jurisprudence has been guided by the understanding of our citizens
regarding the state’s power over the “bundle of rights” that they acquire when they obtain
title to property. The Court said that it is common understanding that an owner holds title
to property subject to the restrictions of the state law of nuisance. If the State’s
regulation would proscribe a use which is impermissible under the law of nuisance, no
taking would occur. The law of nuisance would proscribe a productive use in any event.
On the other hand, the Court said the fact that the particular use has long been engaged in
by similarly situated owners ordinarily imports a lack of any common law prohibition.
Accordingly, in this appeal, the fact that peat mining on the Claimants’ property had been
permitted under the Noncoal Mining Act may indicate that the peat mining activity was

not legally prohibited at the time of purchase of the property so that the denial of a permit
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to conduct the same activity under the newly adopted Encroachments Act resulted in a
taking of a portion of the “bundle of rights” that the Claimants were entitled to exercise.
The Court’s holding in Lucas related to a total regulatory taking of all of the
property involved. However, the Court’s opinion addressed the second threshold issue in
this proceeding by of dicta in Footnote 7."> This issue is whether a regulated portion of
the land can be considered as a separate property for purposes of the “taking analysis.”
In Footnote 7 Justice Scalia’s opinion for the majority of the Court said that in the case of
a regulation affecting only a portion of a tract of land “it is unclear whether we would
analyze the situation as one in which the owner has been deprived of all economically
beneficial use of the burdened portion of the tract, or as one in which the owner has
suffered a mere diminution in value of the tract as a whole.” Justice Scalia also
suggested the following as an approach to this issue:
The answer to this difficult question may lie in how the owner’s
reasonable expectations have been shaped by the State’s law of property —
:i.e., whether and to what degree the State’s law has accorded legal
recognition and protection to the particular interest in land with respect to
which the takings claimant alleges a diminution in (or elimination of)
value. In any event, we avoid this difficulty in the present case, since the
“interest in land” that Lucas has pleaded (a fee simple interest) is an estate
with a rich tradition of protection at common law, and since the South
Carolina Court of Common Pleas found that the Beachfront Management
Act left each of Lucas’s beachfront lots without economic value.
In this legal context the Commonwealth Court decided Manchipongo Land and
Coal Company, Inc. v. Department of Environmental Resources,’* involving a claim

arising from the Department’s determination that coal lands were not suitable for mining.

The court denied the Department’s motion for summary judgment, holding that there

B 505 U.S.at 1016 n.7.
719 A.2d 19 (Pa. Cmwlith. 1998).
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were material issues of fact to be decided as to whether or not this declaration was a
taking of the coal reserves if the claimants could mine the coal reserves profitably and if
éoal reserves were recognized to be separate from the rest of the property for purposes of
“taking analysis”. Relying on the decisions of the United States Supreme Court in
Keystone Bituminous Coal Assn. v. De Benedictis,” and in Penn Central T ransportation

Company v. New York City,'®

the Commonwealth Court adopted the formula for
. determining whether regulatory taking had occurred of a regulated property. That test is
whether the regulation deprives the landowner of all economic viable uses of the property
méasured by what was taken (the numerator) against what was left (the denominator). If
the result of this fraction is one, a taking has occurred; if less than one, no taking has
occurred.'” The key to the determination of whether a taking has occurred is the
determination of the denominator, that is, what property rights have been left.

While this decision might be regarded as being abplicable only to interests in coal
and not to other minerals, the Court’s opinion is written in terms of general application.
After analyzing various approaches to determine what is the proper denominator for
regulated land separate from unregulated portions of a tract, the Court adopted the
following general rule:

[W]e believe the property interest by regulation approach is the best one

to determine the denominator, but with some important modifications to

take into consideration the need for governmental regulation in the public

interest. Although this approach tilts in the landowner’s favor, historically

the Takings Clause was designed to protect private citizens from

governmental interference with property rights. Therefore, it makes sense
for courts, at least initially, to tip the scales slightly in the plaintiff’s favor.

13480 U.S. 470 (1987).
16 438 U.S. 104 (1978).
7719 A.2d at 25-26.
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However, while the regulated land would first be considered under this
approach, to determine whether it actually would be the denominator
would depend on the answers the courts received to the following
questions:
whether the regulated land had value prior to the regulation;
whether the regulated land has a separate use from the non-
regulated contiguous parcel(s) — i.e., whether it may be profitably
used if it is the only parcel; and
e if the regulated land has value separate from the contiguous land,
whether all of its economic benefit is gone.'®
Applying this rule to the facts of Machipongo, the Commonwealth Court denied
the motion for summary judgment because a hearing had to be held to determine whether
the owners’ interest met this test. Specifically, the Court said that evidence would have
to be adduced as to whether the coal estate had value prior to the Department’s
designation of the land as unsuitable for mining, whether it had a separate use from the
non-regulated contiguous land the coal owners owned, and whether all of its economic
benefit was gone as a result of the regulation.

“The Department argues in its reply brief that Machipongo should be limited to
talcings cases involving coal extraction. The Machipongo opinion itself acknowledges
that Pennsylvania is unique in recognizing a separate estate iri coal.”® As indicated above,
the Pennsylvania Supreme Court in Miller & Son Paving said that the Commonwealth

Court had improperly applied a “takings” rule in a land use case involving quarrying that

only applied to a separate coal estate. Thereafter, the Commonwealth Court

'8 719 A.2d at 28 (quotations and citations omitted).
719 A2d at 28.
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acknowledged that in land use cases there is a valid distinction between cases involving a
coal estate and cases involving other natural resources. 2°

We reject this interpretation for a number of reasons. First, the Claimants are not
arguing that peat constitutes a separate estate in land and that our analysis of its value is
thereby limited.?! Second, the Court’s decision to adopt the “property-interest-by-
regulation” approach did not hinge solely on coal as a separate estate. Finally, the
principles adopted by the Commonwealth Court in Machipongo are similar to the
principles expressed by Justice Scalia in Lucas and to some subsequent decisions reached
by federal courts involving rights to fill wetlands. Following the Supreme Court’s
decision in Lucas federal courts have recognized a “taking” of wetland areas separate
from the whole original tract purchased by the landowner. **

The cases which the Department cites to discredit Machipongo for other reasons
do not support its position that this decision is not the law of Pennsylvania. Although

# considered both the regulated

Mock v. Department of Environmental Resources,
wetlands and the contiguous unregulated property in determining that there was no
regulatory taking, a primary basis for that decision was that there was no evidence that
other alternate uses of the land would be prohibited.

In addition, the court’s opinion in Mock relied in part on the absence of any

evidence of the owner’s investment-backed expectations and the fact that their

20 Stabler v. Mt. Bethel Township, 695 A.2d 882 (Pa. Cmwlth. 1997).

?1 Claimants’ Brief in Opposition at 29.

2 See, e.g., Palm Beach Isles Associates v. United States, 208 F.3d 1374 (Fed.
Cir. 2000); Florida Rock v. United States, 45 Fed. Cl. 21 (1999), Loveladies Harbor, Inc.
v. United States, 28 F.3d 1171 (Fed. Cir. 1994).

2 623 A2d 940 (Pa. Cmwlth. 1993), affirmed per curiam, 667 A.2d 212 (Pa.
1995), cert. denied, 517 U.S. 1216 (1996).
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expectations for use of the wetland surface could not have been reasonable because the
use of the surface was limited by existing wetland and floodplain regulation. Those
factors-relate to the holding in Lucas that a use prohit;ited by the law of nuisance cannot
be taken by an exercise of the police power and the importance of the property owners’
investment-backed expectatic')ns.24

Similarly, in Miller & Sons Paving® the Pennsylvania Supreme Court did not
address the so-called “denominator question” other than to note that the principle of a
separate coal estate could not be applied to other minerals. In that case it appeared that
there had to be an economic use for the surface of the property other than for quarrying
and that a comparison of the regulated property to the mineral resource would result in a
ratio of less than one. In this case, by contrast, whether there is an economic use for the
surface of the regulated wetland and whether a comparison of the mineral resource to the
total regulated wetland would result in a ratio of less than one are issues as to which the
parties: are pursuing discovery, and which must be resolved following a hearing on the
merits.

We also reject the Department’s contention that Machipongo is contrary to the
decisions of the United States Supreme Court and the Pennsylvania Supreme Court. As
indicated above, the decision in Machipongo is fully consistent with the decision of the

United States Supreme Court in Lucas. While the traditional statement of the rule in

Miller & Son Paving requiring a total taking of all uses is different from the principles

" They also relate to the principle expressed in the Pennsylvania Supreme

Court’s opinion in Miller & Son Paving that the means must not be unduly oppressive on
the property holder, considering the economic impact of the regulation.
5 Miller & Son Paving, Inc. v. Plumstead Township, 717 A.2d 483 (Pa. 1998).
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applied in Machipongo, the issue of separation of a regulated portion of the property was
not considered and probably was not even relevant to the Pennsylvania Supreme Court’s
decision in Miller & Son Paving.

The Department also contends that the Supreme Court of Pennsylvania may
reverse the Commonwealth Court in the appeal now pending before it following the trial
of the Machipongo case. Until it does so, however, we will follow that decision. We see
nothing in the principles expressed in that decision which is contrary to the principles
expressed in Miller & Son Paving with respect to undue oppression of the property
owners rights, the decision of the Supreme Court of the United States in Lucas or in
subsequent federal decisions separating some wetland properties from the entire tract for
purposes of “taking” analysis. While other federal courts have not found wetland
properties separable for purposes of “taking analysis,” even the Department’s attempfs to
distinguish those decisions that do allow a separation of some wetlands from the entire
tract demonstrate that the issue is factually intense so that factual differences may lead to
distinctly different results. 2° Finally, the speculation as to whether the Supreme Court
will affirm or remand Machipongo is hardly a basis for the grant of a motion for
summary judgment.

. The rule adopted in Machipongo requires us to consider a number of factual
matters relating to the regulated wetland property and the contiguous unregulated land.
For example, the question of whether the State’s regulation and denial of the permit to
mine peat may turn on whether tﬁe mining of peat under the circumstances may have

been prohibited by existing law or regulation under the principles expressed in the United

% See the Department’s 57-page Reply Brief at pp. 15-24.
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States Supreme Court’s opinion in Lucas or may be unduly oppressive on the property
holder under the principles expressed in the Pennsylvania Supreme Court’s decision in
Miller & Son Paving. Does the regulated land still have value as a contributor to the
value to the upland properties as residences or may it have no value for mining under
current economic circumstances or because the mining could not be conducted without
use of the upland property? If the investment-backed expectations of the Original
Claimants were to pursue both the goals of extracting peat and to create lakes as
amenities for a housing development,?’ is there any basis for separating the regulated
property ﬁom the entire tract for the purposes of taking analysis? Were these investment-
backed expectations reasonable at thé time the tract was purchased?”® Did both the
Original Claimants and regulatory authorities deal with the wetland property and the
upland property as separate properties so that a division of the segments may be
reasonable based on the conduct of the parties? Even if a division of the properties is
proper for “taking analysis,” will the numerator and the denominator equal one or less
than one as required by the Commonwealth Court’s analysis in Machipongo?

In sum, we will deny the Department’s motion for summary judgment concerning
the Claimants’ taking claim. There are clearly many factual matters to be resolved.
Without such information it is impossible to reach any conclusions concerning the

economic impact of the Department’s action upon the Claimants’ property.29

27 The Department contends that this dual purpose in the use of the property was
adopted by the Board in its previous adjudication. 1991 EHB at 1209 n.8.
® As to the reasonableness of such expectations in a wetland case, see Robert
Brace v Unlted States, 48 Fed. Cl. 272 (2000).
? See Domiano v. DEP, 1999 EHB 408, in which the Board denied the
Department’s motion for summary judgment in a “ta.kmgs” case for similar reasons.
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The Department also argues that it is entitled to judgment in its favor because the
permit to encroach upon the wetlands is a privilege, therefore no property right of
Claimants has been taken by the Department. While the Department’s characterization of
a permit is obviously a correct statement of the law,*° the Claimants are clearly not
arguing that the encroach:hent permit is the property that was taken. Instead they are
arguing that regulating their property by denying the encroachment permit deprives them
of their investment-backed expectations so that they could realize the economic value of
the wetland by mining peat so that they are accordingly entitled to compensation.
Accordingly, we will not grant summary judgment on this basis.

The Department next contends that the Claimants’ claims are barred by either res
judicata, collateral estoppel or waiver. Specifically, the Department contends that the
takings question was somehow raised in the Claimants’ notice of appeal or pre-hearihg
memorandum filed in the appeal of the denial of their encroachment permit and
revocation of their mining permit. Reviewing these materials it is clear that neither the
Claimants, the presiding Board Member nor the Commonwealth Court believed or
intended to resolve the question of whether the Claimants’ land had been taken by
regulation of the Department, thereby requiring compensation.

First, at_thé time the Claimants filed their initial appeal, it was widely believed
that jurisdiction for the taking of the Claimants’ land rested with the court of common
pleas. Accordingly, the Claimants filed a petition for appointment of board of viewers on

January 24, 1990 with the Court of Common Pleas of Lackawanna County, during the

3% Tri-State Transfer Co. Inc. v. Department of Environmental Protection, 772
A.2d 1129, 1132 n.3 (Pa. Cmwlth. 1999).
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pendancy of their appeal before the Board.®® Until the Commonwealth Court’s decision
in Beltrami®’ this was the only appropriate tribunal to decide the takings question.
Therefore, the suggestion that the takings question was or could have been resolved
before the Board at that time is without merit.

It is true, as the Department contends, that the Claimants raised a due process
claim in support of their contention that the Department improperly revoked their mining
permit. They argued that the Department’s authority to revoke the permit was limited by
due process unless the Claimants were compensated. The Board resolved this claim in
the Department’s favor by concluding that the Claimants did not have an absolute right to
the mining permit:

We also disagree with Davailus’s argument that, under the Due Process

clause, DER could only revoke the mining permit if it compensated

Davailus. The mining permit was revoked because of a policy change,

later codified by statutory change, which shifted peat extraction from

DER’s mining program to its wetlands program. Davailus is arguing that

his pre-existing mining permit renders him immune from these changes,

unless he is compensated. However, the granting of a permit under the

environmental laws does not create a legitimate expectation that the

permittee will be beyond the reach of new policies or statutory
requirements for the duration of the permit.>
On appeal, the Commonwealth Court agreed with the Board’s analysis and held that the
Claimants did not have a vested right in their mining permi‘c.34 Clearly, these tribunals

were not answering the question at issue here, namely did the Department’s appropriate

denial of the Claimants’ encroachment permit result in a taking of their real estate. The

N gee Department Ex. 9. ,

2 Beltrami Enterprises, Inc. v. Commonwealth, 632 A.2d 989 (Pa. Cmwilth.
1993), petition for allowance of appeal denied, 645 A.2d 1318 (Pa. 1994).

33 Davailus v. DER, 1991 EHB 1191, 1212 (citations of footnotes omitted).

3% Davailus v. Department of Environmental Resources, 1826 C.D. 1991, slip op.
at 11 (Pa. Cmwlth. filed September 4, 1992).
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Commonwealth Court even acknowledged the existence of the proceedings in the Court
of Common Pleas of Lackawanna Coun;cy, noting that it “would appear to be the proper
forum to provide fhe relief Davailus ultimately wishes to obtain.”® In short, the takings
question presented to us now has never been previously adjudicated and is not identical to
tﬁe due process claim raised by the Claimants in their 1988 notice of appeal. Therefore,
neither res judicata nor collateral estoppel applies to bar the present action. Further, the
Claimants could not have waived an issue before the Board that at the time the Board did
not believe it had jurisdiction to resolve.

Finally, the Department contends that the Claimants’ appeal should be dismissed
because it was untimely filed pursuant to 25 Pa. Code § 1021.52(a), which requires
appeals from Department actions to be filed within 30 days. We disagree.

| This matter was transferred to the Board by the Commonwealth Court pursuant to
Section 5103(a) of the Judicial Code.® In its opinion transferring the matter, the
Commonwealth Court observed that the Claimants’ petition for appointment of board of
viewers was filed after the 30-day appeal period provided by the Environmental Hearing
Board Act, but well within the 6-year statute of limitations imposed by the Eminent
Domain Code. Noting that both of the Claimants’ actions were commenced prior to the
Commonwealth Court’s ruling in Beltrami, it declined to apply the 30-day rule to prevent
the transfer. The Commonwealth Court’s Order was appealed to the Pennsylvania

Supreme Court which declined to review the case on February 27, 1998.

3 Id at 23 n. 19.
36 42 Pa. C.S. § 5103(a).
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The Department contends that the Claimants had 30 days from February 27, 1998,
to file their Statement of Claim with the Board. There is'no support for this position in the
Board’s rules. First, the Claimants’ takings action was commenced when it filed its
petition m the court of common pleas. When the Commonwealth Court transferred the
matter to the Board, the Judicial Code states that upon transfer a “matter shall be treated
as if originally filed in the transferee tribunal on the date when first filed in a court . . . of
this Commonwealth.”®” That court also held that the Claimants’ petition was to be
considered timely filed. This holding was in answer to the exact argument which the
Department makes in its reply brief: that the Claimants’ had 30 days from the
Department’s permit action to file their takings claim. The court disagreed with the
Department and held:

[W]e conclude that.we .cannot apply the thirty-day limitation to prevent

the transfer of Davailus’ claim. Equity demands that the . EHB decide the

issue of whether there was a taking, especially in light of this Court’s

statement on Davailus’ permit denial appeal, which clearly indicated that

the Common Pleas Court of Lackawanna County, “would appear to be the

proper forum” for the condemnation action.*®
We will not disturb the ruling of that tribunal. See Domiano v. DEP, 1999 EHB 408,
412-13 (rejecting a similar contention by the Department).

Second, no further action was explicitly required to continue the proceedings
- before the Board. Neither the Judicial Code nor the Board’s rules require a litigant to re-

file his case in another format in order for the transferee tribunal’s jurisdiction to attach.

Although analogoﬁs to a notice of appeal in terms of content, the Board’s rules do not

37 42 Pa. C.S. § 5103(a).
38 Davailus v. Department of Environmental Resources, 1399 C.D. 1995, shp op.

at6 (Pa Cmwlth. filed June 27, 1996).
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have a specific requirement that a statement of claim be filed in a takings case. Instead,
this tool has been utilized by the Board’s administrative law judges to facilitate
proceedings before the Board.

To sum, we will deny the Department’s motion for summary judgment in its

entirety. We therefore enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

EDWARD P. DAVAILUS and SANDRA
DAVAILUS, CO-EXECUTORS OF THE
LAST WILL AND TESTAMENT OF
PAULINE DAVAILUS and DAVAILUS
ENTERPRISES, INC.

V. : EHB Docket No. 96-253-MG
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIROMENTAL
PROTECTION

ORDER
AND NOW, this 6th day of June, 2001, the motion for summary judgment of the
Department of Environmental Protection in the above-captioned matter is hereby

DENIED.

ENVIRONMENTAL HEARING BOARD

GEORG u
Administrative Law Judge
Chairman

DATED: June 6, 2001

c: DEP Bureau of Litigation

Attention: Brenda Houck, Library
For the Commonwealth, DEP:

Paul R. Brierre, Esquire
Northeast Region
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For Claimants:

Timothy B. Fisher, II, Esquire
P.O. 531

Mt. Pocono, PA 18344
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL GARSON STATE OFFICE BUILDING
'LECOPIER (717) 783-4738 . 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
NWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
DANIEL AND JOAN STERN
‘ H
V. : EHB Docket No. 2000-221-K -
H

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: June 15, 2001
PROTECTION and WALNUT GLEN, INC., '
Permittee, and TREDYFFRIN TOWNSHIP

MUNICIPAL AUTHORITY, Intervenor

OPINION AND ORDER ON THE DEPARTMENT’S MOTION
TO DISMISS FOR LACK OF JURISDICTION, OR,
IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT

AND APPELLANT’S MOTION FOR SUMMARY JUDGMENT
By Michael L. Krancer, Administrative Law Judge
Synopsis:

The Board denies the Department’s Motion To Dismiss For Lack of Jurisdiction,

Or In The Alternative, For Summary Judgment and denies the Appellants’ Cross Motion
For Summary Jﬁdgment. In March; 1999 the Department, by letter, granted a developer
an exemption from submitting sewage planning modules and permitting under the Clean
Streams Law and the Sewage Facilities Act for the proposed sewage facilities for the
Danbury development. A neighbor, who had no notice of the 1999 action at the time, but
subsequently became aware qf it, brought to the Department’s aﬁention; in 2000, that,
while the Department thought that the sewage system that it had reviewed and for which
it had granted the exemption in 1999 was a gravity-only system, the system actually
involved the use of individual grinder pumps. Detailed plans showing the system

configuration were then submitted to the Department. After ahalyzihg the grinder pump
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configuration, the Department concluded in 2000 that the system, even as composed with
grinder pumps, was exempt from submission of Sewage Facilities Act modules and Clean
Streams Law penﬁitting and the Department communicated that decision to both the
developer and the neighbor by separate letters. The neighbor appealed both letters to the
Board. The DepMent’s claim that the 2000 action is not appealable because it only
reaffirmed the 1999 decisioq' and did not alter the sratus quo is rejected. A decisionv
_involves three component parts: (1) the input; (2) the deliberation and contemplation of
the input; and (3) the conclusion. The 2000 decision was fundamentally and substantially
different than the 1999 decisioﬁ in that the input and the deliberative process involved
was very different than in 1999. As such, the decision of 2000 is a separate decision and
is appealable. Summary judgment is denied to both parties because of the substantial
factual issues that are raised on either side ana those issues, including, but not limited to,
the relative qualifications of the competing experts and the credibility of witnesses,

cannot and should not be resolved on the papers alone.

Procedural Background

The Notice of Appeal in this case involves the so-called Danbury Subdivision
(Danbury), a prospective nine-unit single family homes development located in
Tredyffrin Township, Chester County. Daniel and Joan Stern (Sterns) initiated this
matter by filing a notice of appeal and a subsequent amended notice of appeal
(collectively Notice Of Appeal or NOA) on October 23, and November 13, 2000
respectively. The Sterns’ Notice Of Appeal challenges two Department letters dated
September 21, 2000, one addressed to Mr. Charles P. Durkin, P.E. of Durkin Associates,
Inc., (Durkin September 21, 2000 Letter or Durkin Letter) and the other to Mr. Stem

(Stern September 21, 2000 Letter or Stern Letter). Mr. Durkin and his firm are the
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engineering consultant for First Leader Development Corporation (First Leader) who was
the developer of the land in question.

Both lettefs outline the Department’s granting of an exemption under Section
207(b) of the PennsylvaniaClean Streams Law, 35 P.S. § 691.207(b)! and 25 Pa. Code §
71.51(5) and the Sewage Facﬂities Act® to First Leader from the submission of sewage
planning modules and securing of CSL permits in connection with First Leader’s building
of Danbury. The Stemé maintain that the Department incorrectly granted the exemption
to the developer and, under the circumstances, the developer must be required to submit
planning modules and/or obtain a Cle;':nn Streams Law permit for proposed sewage
facilities at Danbury.

In the Spring of 2001; First Leader sold its interest in Danbury to Walnut Glen,
L.L.C. (Walnut Glen). On May 10, 2001, the Board granted Walnut Glen’s Petition for
Substitution Of Party and substituted Walnut Glen for First Leader as a party in this case.
See 25 Pa. Code § 1021.54. Walnut Glen still plans to proceed with building Danbury.
Tredyffrin Township filed a petition to intervene in the matter which was granted. -

Discovery has now been completed and before us is fhe Department’s Motion to
Dismiss For Lack Of Jurisdiction Or, In The Alternative, For Summary Judgment, as well

as the Sterns’ Motion For Summary Judgme:n’c.3

! The Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§§ 691. 1 691.1001 (Clean Streams Law or CSL).
? The Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L.
(1965) 1535 as amended, 35 P.S. §§ 750.1-750.20a (Sewage Facilities Act or SFA).

" 3 Citation form will be as follows: “NOA?” refers to the Sterns’ Notice of Appeal
and Amended Notice of Appeal collectively; “DEPM” is the Department’s Motion,
“DEPB” will be the Department’s brief in support of its Motion, and DEPRB will be the
Department’s Reply Brief, “SO/MSJ” is the Sterns’ O_pposmon to the Department’s
Motion/Motion For Summary Judgment.
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Factual Background

The Sterns live across the street from the proposed Danbury development and
their complaint is ;that the sewerage plan calls for a pressure driven sewerage system, as
distinguished from a passive, gravity-only fed system. That pre;sure driven system will
be connected from the nine homes in Danbury to the sewer main running underneath
Bodine Road at a point immediately next to the Sterns’ home. The Department’s action
was wrong, according to the Sterns, because the sewage system proposed at Danbury
uses pumps in such a fashion and configuration so as to constitute a pressurized sewer
systém with a force-main configuration as opposed to a gravity-only collection system
and such a pressurized configuration as is to be used at Danbury cannot qualify for an
exemption. Beyond the basic contention that, factually and legally, the particular pressure
system and configuration to be used at Danbury does not qualify for an exemption, fhe
Sterns contend that Danbury should be using a passive, gravity-only system. They allege
that a gravity-only collection system is better suited for Danbury because, among other
things, the topography of Danbury aoes not present a challenge to the use of a gravity-
only éystem; a gravity-only system was initially considered by the developer as the
correct and most technically feasible form of sewage system; groundwater conditions do
not make it difficult to cénstruct and maintain a gravity collection system; and there is no
excessive rock excavation which makes the gravity collection system impractical.
Moreover, the use of a pressure sewer system would result in over-capacity of the
existing sewage collection system. This would, in turn, cause physical damage to the
Sterns’ collection facilities which consists of an eight-inch diameter terra cotta main.

(Sterns’ NOA)
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In early 1999, before the Sterns ever became aware of the prospective Danbury
project or its proposed plan for sewerage, First Leader requested that the Departmeht
exempt it from submitting sewerage planning modules and permitting under 25 Pa. Code
71.51(a), pursuant to section 207(b) of the Clean Streams Law, section 7(b)(5) of the
Sewage Facilities Act, and 25 Pa. Code § 71.51(b). At that time, the Department thought
that it was reviewing and considering for exemption a gravity sewerage system with no
pumps, pumping or pressure. The form “mailer” contained in First Leader’s Request for
Planning Exemption application (1999 Request) drafted by First Leader’s consultant,

Charles Durkin Associates, Inc., on February 26, 1999, leaves blank the box designated,
“Pump Station(s)/Force-Main”. (Ex. C, SO/MSJ) Mr. John Veneziale, Sewage Facilities
Planning Specialist, Department of Environmental Protection, who reviewed the 1999
Request, testified as follows regarding the 1999 Request:

Q. There’s nothing there on the box that says pump stations force-main; is tilere?

It’s blank.

A. Correct. _

Q. That would imply to DEP that this is not going to be a force system. Right?

A. Correct. -

Q. DEP would get this and think this is going to be a gravity system; wouldn’t

they?

That would be reasonable for DEP to think that; wouldn’t it?
MR. GELBURD: Which?
BY MR. STERN:

Q. Wouldn’t it be reasonable for DEP when they get this, to think this is a gravity

system being proposed?

You may answer.
A. Yes.

(Ven. Tr. 189-90, SO/MSJ Ex. C)
Q And the way things are submitted here, at this point, it’s looking like the
developer is proposing a gravity system.

Is that fair to say?

A. Yes.
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(Ven. Tr. 203, SOMSJ Ex. C)

By letter dated March 10, 1999 from Jason Blackburn, Sewage Facilities Planning
‘Specialist, to Mr Durkin (March 10, 1999 Letter) the Department granted First Leader’s
1999 Request. The March 10, 1999 Letter, of course, mentions nothing about pumps or
force-mains because the Department did not understand that its decision on the 1999
Request involved any analysis on its part of how pumps or force-mains might impact this
particular Request for Planning Exemption. No notice to either the public at large or the
Sterns in particular was giveﬁ of either the 1999 Request or of the Department’s March
10, 1999 Letter. Mr. James Newbold, Regional Manager for the Water Quality Program
of the Department’s Soutileast Regional Office, states in his affidavit that, “[i]n
accordance with standard Department praptice, notice of neither the Department’s March
1999 Letter granting First Leader’s planning and permit exemption...was published in
the Pennsylvania Bulletin, and the Department has no intention of ever publishing notice
[of it] in the Pennsylvania Bulletin. (DEPM 9§ 14, Newbold Affidavit, § 10, Ex. 4,
DEPM) It is not disputed that the Sterns did not appeal the Department’s March 10,
1999 letter.

Mr. Stern first became aware of the proposed Danbury development in late 1998 |
ﬁr early 1999 from his attendance at a Tredyffrin Township Zoning Board meeting. -
(DEPM 9 7, Stern Tr. 49, Ex. 1, DEPM) It was apparently Mr. Stern who brought to
DEP’s attention that the proposed syétem for Danbury involved the use of individual
grinder pumps. (DEPM 9 | 14, Stern Expert Report p. 3, SO/MSJ Ex. A) The record
shows that on Méy 8, 2000 Mr. Durkin and Mr. Veneziale discussed this matter on the
telephone. Mr. Veneziale’s telephone log, which contains his contemporaneous notes of
this telephone conversation, records that Mr. Durkin tolé Mr. Veneziale that he “did not
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realize grinder pumps needed [a Clean Streams Law] permit” and that he, Mr. Durkin,
will process an application. Mr. Veneziale’s notes further reflect that he sent Mr. Durkin
a blank Planning Module for Land Development as a follow-up to this conversation with
Mr. Durkin. (Ven. Tr. 91-95 and Ex. 6, SO/MSJ Ex. C) Mr. Veneziale’s transmittal
memorandum to Mr. Durkin states as follows, “[p]er our tel. Con re: grinder .pumps[,]
Enclosed please find planning module application and WQM Part II application for the
above ref. [i.e., Danbury] project”. (SO/MSJ Ex. C, Ven. Dep. Ex. 7)

Mr. Veneziale testified about his telephone log entry and his transmission of the
permit materials to Mr. Durkin at his deposition. Mr. Veneziale told Mr. Durkin that in
light ef the fact that the syétem involved grinder pumps that it may need a Clean Streams
Law Permit. (Ven. Tr. 93-94) Mr. Durkin told Mr. Veneziale that he had been
previously unaware that the grinder pumps necessitated a Clean Streams Law permit and
in light of that revelation he, Mr. Durkin, “was going to comply with the process”. (Ven.
Tr. 113) Thus, Mr. Veneziale sent to Mr. Durkin the planning module application. (Ven.
Tr. 94) .

DEP, in its brief, states that at about this same time, Mr. Veneziale warned Mr.
Durkin that the exemption outlined in the March 1999 Letter coﬁld be revoked. (DEP
Brief pp. 4-5) Mr. Veneziale testified that he may have used the term “deceived” in
describing this turn of events in the Spring of 2000 to Mr. Stern. Mr. Veneziale testified
as follows:

Q: Now do you remember in this conversation—Mr.
Veneziale? Do you remember saying words to the effect, to [Mr.

Stern], DEP doesn’t like being deceived. Either this conversation
or conversations in this time frame.
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A: I don’t recall the specific time frame. I may have in
fact used that word. I just don’t specifically recall.

A: Certainly, it was serious enough that if, and this is
where it gets sketchy, but certainly, for us to send out the modules
and imply that you need to fill out the modules, I wouldn’t do that
arbitrarily. -

(Ven. Tr. 117-18)

New and previously unconsidered information regarding the sewage configuration
for Danbury was submitted to the Department at about this time. (DEPB Brief p. 4) At
least one of the items that now came to DEP’s attention was an engineering drawing done
by Durkin Associates, Inc. labeled, “Final Grading & Utilities, and Stormwater
Management Plan, SWM-1, sheet 2 of 8, Revision No. 2 dated January 19, 2000 (Final
GUSM Plan). (Stern Expert Report, Ex. C) This plan, which post-dates the
Department’s March, 1999 Letter, shows the contemplated use of a “Low Pressure Force-
Main”.

DEP’s brief then describes what DEP did with this information.

Mr. Veneziale brought Mr. Durkin’s detail[ed]
plans to his supervisor, Glen Stinson, who has thirty years’
experience in sewage facilities planning. The two of them,
in consultation with the [Department’s] regional chief for
- CSL permitting, concluded that no “pump stations” existed,
no separate CSL permit would be require[d] for the
development, [and that] the 1999 exemption from planning
and permitting was properly granted and had been and -
would remain in effect.
(DEP Brief p. 4) The substantive rationale for this decision is set forth in detail in the
Department’s papers and especially in the affidavits of Mr. Stinson and Mr. Newbold.
Distilled to its most basic essence, the proposed system, with the use of individual grinder
pumps, which have now been factored into the Department’s consideration, do not

constitute a “force-main” or a “main” as that term is used or interpreted by the
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Department. Thus, even considering grinder pumps, the proposed system does not have
to undergo the permitting and review requirements of Section 207 (a) and (b) of the
Clean Streams L:;W. (Newbold Affidavit § 8; Stinson Affidavit § 14) They reason that:
(1) laterals connecting individual homes do not constitute “mains™ and so they are not
“force-mains” even when individual grinder pumps convey sewage from individual
homes directly into gravity mains; (2) “[pJump stations” are units physically located
outside the individual home lots and serving more than one home; (3) since it [the
proposed sewerage system] does not involve a pump station or force—inain as referred to
in the CSL, construction of an addition to the sewer main to serve some of the Danbury
hofn.es, therefore, constitutes a “sewer extension” as defined in the Act 40 amendment to
Section 1 of the CSL, 35 P.S. § 691.1; and (4) the Department does not itself reciuire
“Water Quality Permits for, .or review, the design, construction and connection of
individual householder-owned laterals directly to a gravity-feed line absent demonstrable
pollution or other violation of the CSL. Under those 'circumstanc':es, as long as proper
planning under the SFA is in place, which is the case as respects the Danbury
subdivision, it is for the local authority to: (i) ensure that design of the lateral connection
is appropriate; (ii) undertake oversight of constructipn so that it meets design
requirementé and does not otherwise create pollution; and (iii) see fo it that the lateral
connection is properly maintained. (Newbold Affidavit {f 8 (A) — (D); Stinson Affidavit
Y 15-17; DEPM 9 27)

Based on this analysis, the Departmenf, then, directed a second letter to Durkin
dated September 21, 2000, i.e., the Durkin September 21, 2000. The Durkin September
21, 2000 Letter states that it is “in reference to your submission of additional information,
dated July 11, 2000, regarding [Danbury].” The “addiﬁénal Einfonﬁation” is defined as
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two site plans, the Final GUSM Plan and another Plan referred to as an Improvément
Construction Plan. The Durkin September 21, 2000 Letter, then, specifically describes
that these plans show the “proposed sewage facilities involve the direct connection of 5
individual grinder pumps to an existing gravity sewer line and the direct connection of 4
individual grinder pumps to a proposed gravity sewer line.” (emphasis added). The
concluding paragraph of the Durkin September 21, 2000 Letter provides as follows:
Based on our review of this information, no Department permits

are required for the proposed sewage facilities to serve the project.

Therefore, no planning modules are required to be submitted to the

Regional Office of the Department of Environmental Protection. Also,

our previous granting, in March of 1999, of an exemption request is still

applicable. '
(NOA Ex. A) The Department also directed a letter to Mr. Stern dated September 21,
2000, i.e., the Stern September 21, 2000 Letter. The Stern September 21, 2000 Letter
encloses a copy of the Durkin September 21, 2000 Letter. The Stern September 21, 2000
Letter‘ states that, in the Durkin September 21, 2000 Letter:

We indicate that no Department permit’ (Water Quality

Management Permit Part II) is required for the construction or operation

of the proposed sewage facilities to serve the project. We indicated that

no further planning was required and that our granting of an exemption

request back in March of 1999, was still applicable. :
(NOA Ex. A) The Stern September 21, 2000 Letter then sets forth the often seen appeal
paragraph which provides that, “any person aggrieved by this action may appeal [to the
Environmental Hearing Board]”. The Sterns have accepted that invitation and have

appealed.

Motion To Dismiss For Lack of Jurisdiction

The Department’s Motion to Dismiss For Lack of Jurisdiction contends that the

only “action” by the Department in this case was the”March, 1999 granting of the
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exemption and that action is administratively final because the Sterns did not appeal
therefrom. The Department argues that neither the Durkin September 21, 2000 Letter nor
the Stern September 21, 2000 Letter are separately appealable. Basically, it argues that-
the Stern Letter and, by definition, its partner Durkin Letter, constitute simply a
restatement or reaffirmation of the original exemption outlined in the March 1999 Letter.
As such, argues the Department, the letter to Mr. Durkin of Séptember 21, 2000, and its
sister letter to Mr. Stern of the same date, do not constitute a decision or action which
changed the status quo or affected anybody’s rights and are'not, therefore, final actions
which are appealable under the Environmental Hearing Board Act, Act of January 13,
1988, P.L. 530, as amended, 35 P.S. §§ 7511-7514.

As can be observed from the recitation of the facts before us and the citations
therein to the fecord, the parties have engaged in extensive discovery on the jurisdiction
issue and both the Department and the Sterns have submitted extensive exhibits in their
papers on this subject. Both the Department and the Sterns have asked the Board to
review and consider those items in its deliberations on the Motion To Dismiss which we
have done. Therefore, we will treat the Department’s Motion To Dismiss For Lack Of

Jurisdiction as a motion for summary judgment on that subject.*

4 There is ample precedent for treating the Motion To Dismiss here as a motion
for summary judgment. In White Glove, Inc., v. DEP, 1998 EHB 372, the Board said
that, “the evidence presented in support of the [Department’s Motion To Dismiss] is of
such a nature that the motion should be considered as a motion for summary judgment.”
White Glove, Inc., v. DEP, supra, at 374 n.3 (citing Reading Anthracite Co. v. DEP, 1997
EHB 581, 585 n.4). Just recently in Ziviello v. DEP, we stated that, “[s]ince the motion
to dismiss was filed after the close of discovery and it was accompanied by depositions,
answers to interrogatories and an expert report, the Board will treat the motion as a
motion for summary judgment.” Ziviello v. DEP, 2000 EHB 999, 1001. Similarly, in the
Stern matter currently before the Board, the Department filed its Motion after the close of
discovery and has supported its Motion To Dismiss with the deposition transcripts from
Mr. Stern’s, Mr. Durkin’s and Mr. Veneziale’s depositions. Thus, we will follow the
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Our standard for review of motions for summary judgment has been set forth
many times before. We will only grant summary judgment when the record, which is
defined as the pléadings, depositions, answers to interrogatories, admissions, affidavits,
and certain expert reports, show that there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law. Holbert v. DEP, 2000 EHB 796,
807-09 citing County of Adams v. DEP, 687 A.2d 1222, 1224 n. 4. (Pa. Cmwlth. 1997).
See Pa. R.C.P. 1035.1. Also, when evaluating a motion for summary judgment, the
Board views the record in a light most favorable to the non-moving party and all doubts
as to the existence ofa genuine issue of material fact must be resolved against the moving
party. Holbert, 2000 EHB at 808 (citations omitted).

The Board has recently outlined the following approach to_analyzing whether the
matter befqre us is an appeaiable 'action: |

Section 4(a) of the Environmental Hearing Board Act, Act of January 13,
1988, P.L. 530, as amended, 35 P.S. §§ 7511-7514, § 7514(a), provides
that the Board has jurisdiction over “orders, permits, licenses, or decisions
of the Department”. Our jurisdiction attaches over an ‘adjudication’ as
defined under the Administrative Agency Law or an ‘action’ as defined
under the Board’s Rules of Practice and Procedure. Under the
Administrative Agency Law an ‘adjudication’ is defined as, ‘[a]ny final
order, decree, decision, determination or ruling by an agency affecting
personal or property rights, privileges, immunities, duties, liabilities or
obligations of any or all of the parties to the proceeding in which the
adjudication is made.” Administrative Agency Law, Act of April 28,
1978, P.L. 202, as amended, §§ 101-754, 2 Pa. C.S.A.§ 101. Under Board
‘Rule 1021.2 an ‘action’ is ‘[a]n order, decree, decision, determination, or
ruling by the Department affecting personal or property rights, privileges,
immunities, duties, liabilities or obligations of a person including but not
limited to a permit, a license, approval or certification’.

guidance of Ziviello and Reading Anthracite, and consider the Department’s Motion To
Dismiss as a motion for summary judgment in accordance with Rule 1035.1 of the
Pennsylvania Rules of Civil Procedure. -
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As this Board has said before in analyzing the appealability of

DEP actions, we must examine the substance of the DEP’s action. See

e.g., Bituminous Processing Co., Inc. v. DEP, Docket No. 99-172-L slip

op. at 2 (opinion issued, January 18, 2000)(in determining whether a letter

stating DEP’s notice of intent to forfeit a bond constitutes an appealable

action, the Board will consider the substance of the letter itself)(citing

Central Blair County Sanitary Authority v. DEP, 1998 EHB 643, 646-47).

Thus we approach this question by reviewing the nature of DEP’s action

in the context of regulatory scheme and the circumstances to determine

whether the action is appealable.

Felix Dam Preservation Association v. DEP, 2000 EHB 409, 421-22.

Viewing the record in the light most favorable to the Sterns, which we do for the
purposes of analyzing the Department’s Motion To Dismiss For Lack of Jurisdiction, we
conclude that the decision outlined in the dual letters of September 21, 2000 constitutes
an appealable decision. We think that the Department’s view of the meaning of a
decision in this case is too narrow. We view a decision as necessarily consisting of three
components: (1) the input; (2) the deliberation and contemplation of the input; and (3) the
conclusion. The Department here focuses only on the third component when it argues
that we have no jurisdiction because the conclusions of the March, 1999 Letter and the
2000 Durkin and Stern Letters are the same. It is true that the conclusion of the March
1999 Durkin Letter and the 2000 Durkin and Stern Letters are the same, but the record
presented to us, viewed at this point in the light most favorable to the Sterns, shows that
the action or decision, taken as a whole, was qualitatively and substantively very
different. Both the input and the deliberative processing of the input involved in the
action taken in 2000 was vastly different than in 1999. Viewed as comprising all of its

components, the decision made and action taken in 2000 was distinct and separate from -

the action and decision of 1999.
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When tﬁjs matter was first reviewed by the Department, it thought it was looking
at an exclusively gravity fed sewer system. That conclusion is supported in the record by
NUmMEerous sources; The application filed by Durkin left blank the check-box in the mailer
portion labeled “Pump Station(s)/Force-Main”.  (Ex. C, SO/MSJ) Mr. Veneziale’s
testimony confirms that the Department thought that it was reviewing a gra{fity-only
system. (Ven. Tr. 189-90; 203) The March 1999 Letter announcing the conclusion of the
Department on the request for exemption mentions nothing about any pumps or pressure
devices present in the system.

Then, sometime later, perhaps as late as May, 2000, the Department became
aware that the sewerage system contemplated for Danbury was not a gravity-only system,
that grinder pumps were part of the configuration. Engineering drawings were presented
to the Department by both Durkin and Mr. Stern, which the D_epartment had never seen
before, which confirmed that the system was not a gravity-only system. Mr Veneziale is
clear that while DEP thought it was reviewing a gravity-only proposed system in
connection with the 1999 Request, he came to know in 2000 that a gravity-only system
was not what was actually being proposed. Mr. Veneziale testified as follows:

BY MR. STERN:

R. Wouldn’t it be reasonable for DEP when they get this, to think this is a gravity

system being proposed?

[BY DEP COUNSEL]: You may answer.

. B. Yes.
Q. But that’s not what they were proposing. Correct?
A. Correct.’
(Ven. Tr. 190, SO/MSJ Ex. C)

This revelation was of no small consequence. Mr. Veneziale, acting on this new

| understanding of the Danbury configuration, led him to say to .Mr. Durkin that there very

well may be a requirement for permitting and planning and that a planning module and
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water quality permit application should be submitted. Moreover, the Department told
Mr. Durkin that the exemption previously granted may have to be rescinded. Durkin
then did submit to the Department a planning module application and water quality
permit application. Also, although the record is not entirely clear on what exact
terminology Mr. Veneziale used in his description of this new set of circumstances in his
conversations with Mr. Stern, Mr. Veneziale testified that he may have told Mr. Stern in
the Spring of 2000 that the Department had been deceived over the nature of the
sewerage configuration at Danbury. (Ven. Tr. 117-18)

The Department itself describes how a new and different review of this input data
was undertaken in 2000. Mr. Veneziale took this new and different configuration to Mr.
Stinson and the two of them, in consultation with the chief of Clean Streams Law
permitting, concluded that, even with grinder pumps, the configuration was exempt from
Clean Streams Law permitting. The detailed rationale for this conclusion is set forth in
the Department’s motion papers and in itself confirms that an entirely new and different
review process had been undertaken. The decision outlined in the Durkin and Stern
Letters of September 21, 2000 rests on a completely different analysis and rationale than
does the decision outlined in the March 1999 Letter. The actual text of the Stern and
Durkin Letters as compared to the March 1999 Letter shows this as well. The March
1999 Letter says nothing about grinder' pumps or any pressurized configuration. The
Durkin September 21, 2000 Letter specifically referencesl grinder pumps.

To say that the Durkin and Stern Letters do nothing more than affirm the
correctness of the earlier decision, or only reaffirm it, as the Department does, is too
narrow a view. While the conclusion is indeed the same, the question being aéked wag
totally different as was the process which had to be undertaken to ansWer the question.
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We think the case of Bethlehem Steel Corporation v. Department of
Environmental Resources, 390 A.2d 1383 (Pa. Cmwith. 1978), is instructive on this
point. Bethlehem Steel involved the concept of administrative finality. Bethlehem, based
on newly performed emissions testing results, requested the Department to withdraw a
certain extant Order regarding implementation of certain emissions control measures at
the Bethlehem plant. Id. 1385-86. The Department directed a letter to Bethlehem
declining to do so. Id. at 1386. Bethlehem then appealed. The Board dismissed the
appeal on the basis that, under the concept of administrative finality, there was no
jurisdiction in that the original Order from which Bethlehem sought relief was final. Id.
at 1386-87. The Commonwealth Court, though, reversed the Board’s decision on that
point. 'It stated that:

_In contrast, Bethlc;,hem, by entirely new proceedings before the

DER is attempting to have applied to its Steelton operation a regulation

not previously addressed by DER and which could not have been-

addressed because the rates of emission were concededly unknown when

it originally sought and obtained a variance from a regulation that was

thereafter at least arguably “clarified”.

Id. at 1387. In Olympic Foundry v. DEP, 1998 EHB 1046, the Board observed in a
context not dissimilar to the one here that, under Bethlehem Steel, “[t]he presentation of
new information not previously considered by the Department might require it to fully
consider a new submission.” Id. at 1052 n.3.

In this case, as we have said, the Department was answering a fundamentally
different question in 2000 than it did in 1999. We thmk that makes the 2000 decision
substantially and qualitatively different, and that it cannot be viewed as merely a

reaffirmation or restatement of the previous decision. This is not a case where the

Department was presented by the applicant or a third party with some minor detail or
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matter which it did not consider in making a previous decision. In this case the matter
which had been presented, considered and upon which the Department reached a
conclusion in 1999 was fundamentally different than what was presented, considered and
upon which it reached a conclusion in 2000.

We also disagree with the Department’s argument that the Durkin and Stern
Letters are not appealable because they supposedly did not alter the status quo. First, we
think that Bethlehem Steel dispenses with the notion that a decision refusing to alter the
status quo is per se unappealable. The Board has so commented in the past. See Martin
v. DER, 1984 EHB 736. Also, since the 2000 decision is separate from and different
from the 1999 decision, this decision is appealable even if there were no change to the
status quo. The Board has jurisdiction over decisions of the Department. 35 P.S. § .
7514(a). In addition, viewing the record in the light most favorable to the Sterns, we
cannot conclude that the Durkin and Stern Lettérs do not alter the status quo. The
answer to the question of whether these letters alter the stafus quo is dependent upon the
frame of reference from which one views the status quo. In other words, the starus quo
relative to whom—whose status quo are we talking about? From thé perspective of the
developer who requested the action in 1999 and Department who rendered the action,
both being direct parties to that action, the action of 2000 did not alter the status quo of
either of them. However, this is a third party appeal. The Sterns were not i)arties to or
even privy to the application and the resultant action in 1999.

We do not think that the cases of Franklin Township Municipal Sanitary
Authority v. DEP, 1996 EHB 942, or Exeter Township, Berks County, Authority v. DEP,
EHB No. 98-154-C (opinion and order issued May 30, 2001), cited to us by the
Department, compel the conclusion here that the Sterns’ appeél must be dismissed. 'fhe
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Department. cites Franklin Township Municipal Authority for the proposition that a
decision by the Department denying a request that it reconsider a standing decision is not
appealable. Also, the Department cites Exeter Township as “reaffirming the principle
that a letter from the Department, declining to alter a final decision in the face of new
information which allegedly should change the result, is itself a final decision”. (DEPRB
p. 4) However, neither Franklin Township Municipal Authority nor Exeter Township
were third party appeals. The_ Franklin Township Municipal Authority and the
Department were the parties to the original action and the request for reconsideration of
tl-lat action. Franklin Township Municipal Authority, as a direct participant in and
recipient of the Department’s action, had notice thereof. The same is so about Exeter
Township. In Exeter Township, there were two Department letters. The first one, sent in
April, 1998, announced the Department’s decision on the amount of the subsidy which
would be avy(arded to Exeter Township under its then pending Act 339 subsidy
application. Exeter Township did not appeal that letter. The second Department letter,
sent in August, 1998, from which the Township attempted to appeal, was nothing more
than the transmittal letter enclosing the Act 339 subsidy check in conformance with the
Department’s April, 1998 letter. There was no evidence in that case, as there is in this
case, that the Department, in its August, 1998 letter, had undertaken a totally different
review and deliberation process over a totally different question than it had answered by
the April, 1998 letter. Exeter Township does not reaffirm any blanket principle as stated
by the Department—what it does is hold that, in that case, the second letter from the
Department, under the particular facts presented in that case, did not constitute a
separately standing appealable “decision” within the Ifneaning of thekEnvironmental
Hearing Board Act. In this case, on the other hand, we are ﬁolding, for all the reasons
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already stated and supported in the record, that the September 21, 2000 Letters do set
forth an appealable decision within the meaning of the Environmental Hearing Board
Act.

Also, those cases, and many of the cases of that genre, for example, Lehigh
Township v. Department of Environmental Resources, 624 A.2d 693 (Pa. melth.. 1993),
turn on whether the original action from which reconsideration is sought was actually
| “final” or not. In that regard, the Board and Court focus on whether the language in the
original action was equivocal regarding whether it was really a final decision. See Lehigh
Township, supra, 624 A.2d at 696; Exeter Township, supra, at 7-8; Franklin Township,
supra, at 945. In this case, on the other hand, being a third party appeal, the focus is not
solely on whether the original action was.wordgd so as to be sufficiently final. 'f'his case
does not turn on whether the March 1999 Letter was equivocal as to its finality or not.
Indeed, that question is really beside the point of whether the Stem—s, third parties who
_had no contemporaneous notice of the March 1999 Letter, may appeal the Stern and
Durkin 2000 Letters, to which they did have notice, which, although affirming the
conclusion of the March 1999 Letter, answer a totally different question and rely on
toté.lly different grounds.

Finally, we think, when the record is considered in the light most favorable to the
Sterns, they have at least alleged that the decision of 2000 does affect their personal or
property rights, privileges, imxhunities, duties, liabilities or obligations. Tﬁey allege that
the use of pressure devices, i.e., grinder pumps, at Danbury will daxﬁage their own
sewage facilities. Being that the decision of 2000 is a distinqt decision, it clearly

allegedly impacts thém and qualifies as being appealable asto them.
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Motions For Summary Judgment

The Department’s Motion For Summary Judgment argues that, even if the Board
were to find that it ilad jurisdiction, the specific sewerage system proposed for Danbury is
properly exempt from planning and permitting requirements under the Clean Streams
Law and the Sewage Facilities Act. The exact basis for this assertion is both fact and
law intensive. "An important part of the factual and legal rationale for the assertion that,
even as configured with pumps, the proposed system qualifies for the exemption has
already been discussed as set forth in the affidavits of Mr. Stinson and Mr. Newbold.
The ke& allegation, as we understand it, is that the lateral grindér-pump lines being used
at Danbury do not constitute a “force-main” a%that term is defined and used by the
Department in the context of the Clean Streams Law or the Sewage Facilities Act.

The Department relies on at least the following train of circumstances to support
the granting of the exemption: (1) the specific and exact mechanical configuration of the
proposed sewage system at Danbury; (2) no sewage ﬁom any Danbury home vﬁll be
under pressure when it enters the existing gravity sewer main; (3) Charles Durkin is a
highly qualified engineer with many years of experience; (4) Mr. Durkin considered and
rejected as infeasible a gravity-only system for Danbury; (5) the reasons for his rejection.
of a gravity-only system are good ones; (6) the Department’s interpretation of the Clean

- Streams Law and the Sewage Facilities Act as not classifying individual grinder pumps
connected to a sewage main by lateral lines as “pump stations”; (7) the Department
likewise does not interpret the Clean Streams Law or the Sewage .Fac'ilities Actto élassify
individual lines connected to a single pump, which in turn connects to a sewage main to
be a “pump station"’; (8) the bépartment does not interprez ‘;he Clean Streams Law or the

Sewage Facilities Act to classify individual lateral connections to a gravity sewage main
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from a single-dwelling grinder pump to be a “force-main”; (9) a single-home lateral line
is not any kind of f‘main”, a “main” is a “pipe or circuit which carries the combined flow
of tributary branches of a utility system; (10) Mr. Durkin was aware at all times of the
Department’s just mentioned interpretations of the Clean Streams Law and the Sewage
Facilities Act; (11) the Tredyffrin Township Municipal Authority (TTMA) and thence the
Valley Forge Sewer Authority (VFSA), the ultimate receivers of sewage from Danbury,
are in compliance with the Clean Streams Law and its regulations; (12) there is not an
existing and/or 5-year projected hydraulic and/or organic overload of the TTMA or
VFSA collection, conveyance and treatment systems; (13) the TTMA and the VFSA
have capacity to receive and treat sewage flow from Danbury; and (14) demands posed
by Danbury would not create an immediate and/or 5-year projected hydfaulic and/or
organié overload of TTMA or VFSA Each of these points is supported in the
Department’s Motion b—y affidavits or depositions in the rejcord or, in one case by
- Webster’s Ninth New Collegiate Dictionary, 1988 ed. (definition of “main”)..

The Department argues that the S;cems will be able to produce only one witness,
Mr. Stern himself, who will be able to support the proposition that a lateral grinder-pump
line should constitute a “force-main” in the sense in which the Department uses that term.
Mr. Stern, though, according to the Department, is not qualified to render that opinion. In
addition, the contrary position is supported by two affidavits: Mr. Stinson’s and Mr.
Newbold’s.

The centerpiece of the Sterns’ Motion is the detailed 12'p5ge single-spaced
“expert report” by Mr. Stern, who is a mechanical engineer with an impfessivé
professional background. The-expert report is accompagjgd b}; 14 separate engineering
drawings, most, if»ﬁot all of them, done by Durkin, that Mr. Ste:rn uses to demonstrate his
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points. Mr. Stern asserts that .a passive, total gravity system for Danbury would be the
most appropriate mode of sewage conveyance. Moreover, the system now being
contemplated, involving pumps, would cause damage to their own sewage pipe. Also,
Mr. Stern is of the opinion that a lateral grinder-pump line should be considered a “force-
main” in the sense that the Department uses that term.

On a “macro” level, one of the purposes of setting forth in some detail as we did
just above the intricacies of the parties’ summary judgement positions is that the
recitation itself demonstrates that the matters raised in the parties’ cross motions for
summary judgement cannot and should not be resolved on papers alone. To do so would
be to conduct a trial on the papers and we decline to do so. Smedley v. DEP, 2000 EHB
84, 86-87 (trial on the papers is not appropriate). On a “micro” level, even the
* Department admits that the Sterns will be able to produce some evidence that a lateral
grinder pump does constitute a “force-main” in the person of Mr. Stern. However, the
Department discounts that by telling us fhat Mr. Stern’s opinion should be ignored
because Mr. Stern is not qualiﬁed to render that opinion and that opinion stands in
opposition to two Department affidavits. On the other side, the Department certainly has
come forth with a showing that it has evidence for its side of the case. Clearly, beyond
the complex technical issues regarding the precise nature of the proposed Danbury
sewerage system and the complex legal issues regarding the interpretation of the Clean
Streams Law and the Sewage Facilities Act which flow therefrom, the competing

qualifications of experts and the credibility of witnesses, including, of course, the experts,
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is directly in play. Those kinds of questions cannot be decided on summary judgment.

Id. (attempt to conduct trial on the papers of experts is not appropriate.) ®

> We do note that a prominent theme of the Sterns’ Motion for Summary

Judgment is that a gravity-only system for Danbury would be a better idea. The
Department is forced to contradict that position by telling us that Mr. Durkin, a highly
qualified engineer with many years of experience with this sort of thing, looked at a
gravity-only system and, for very good reason, rejected that idea for Danbury. At this
point in the proceedings, we are not at all sure that this question, as it has been framed by
the Sterns, has anything to do with this case. The question, as we see it, is whether the
system, as proposed to be configured, qualifies or not for the exemption from planning
and permitting which the Durkin and Stern 2000 Letters grant. That question seems to be
different from the question of whether a gravity system or a system with grinder pumps
would be the better idea. ' o ‘
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AND NOW, this 15" day of June, 2001, the Department’s Motion to Dismiss For
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DENIED. The Sterns’ Motion For Summary Judgment is DENIED.
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BENJAMIN A. and JUDITH E. STEVENS
v. : EHB Docket No. 2000-030-L

COMMONWEALTH OF PENNSYLVANI4A,

DEPARTMENT OF ENVIRONMENTAL : Issued: June 18,2001
PROTECTION and WASHINGTON :

TOWNSHIP MUNICIPAL AUTHORITY

OPINION AND ORDER ON
MOTIONS FOR SUMMARY JUDGMENT

By Bernard A. Labuskes, Jr.,‘ Administrative Law Judge
Synopsis:

The Board denies summary judgment motions in a third-party appeal challenging a
municipal authority’s right to apply treated sewage sludge to land because the motions either raise
academic issues of no legal consequence or involve disputed issues of material fact.

OPINION
By virtue of Gene;al Permit PAG-8, Coverage Approval PAG-08-3538, and a July 28,
2000 approval letter, the Washington Township Municipal Authority (the “Municipal
Authority”) has obtained approval to apply treated sewage sludge to farm fields located in
Washington Township, Franklin County (the “site”) that are next to property that is owned a.nd’
occupied by Benjamin and Judith Stevens (the “Stevenses”). This appeal constitutes the
Stevenses’ challenge to the approval. We previously denied the Department of Environmental

Protection’s (the “Department’s™) motion to dismiss the Stevenses’ appeal at Stevens v. DEP,
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2000 EHB 438. We also previously denied the Stevenses’ petition for supersedeas following a
hearing and a site view. The Stevenses and the Municipal Authority have now filed
comprehensive motions for summary judgment. The Department concurred, but did not join, in
the Municipal Authority’s motion. A previously scheduled hearing on the merits was postponed
at all of the parties’ request in order to give the Board an opportunity to rule upon the motions
for summary judgment. For the reasons that follow, we deny the motions.
The Stevenses’ Motion

The Stevenses argue that the Department has no legal authority to approve individual
sites. They argue that the Department improperly used a program directive, the contents of
which should have been promulgated as a regulation, and that the Department did not follow
permitting procedures in approving the use of the site.

These arguments have no practical significance in this appeal. With regard ‘to the

Department’s authority, we note that the Department’s legal authority to disapprove a particular

site is not implicated in this appeal because the Department approved the site. If, as the

Stevenses contend, the Department lacks the authority to approve an individual site, the

Municipal Authority may simply move forward and use the site. If the Department has no
authority to issue individual site approvals as the Stevenses contend, it follows that no approval
beyond that which was granted by virtue of the general permit and coverage approval is required.
(We do not take the Stevenses to be arguing that the Department lacks the authority to authorize
the use of site by way of general permits and coverage approvals.) If the Department does have
the authority to approve individual sites, the Stevenses are incorrect and their argument does not
stand in the way of the Municipal Authority using the site. Thus, under every possible scenario,

the Stevenses’ argument is of no consequence in this appeal. We, therefore, need not address it.

654



See Boyle Land ana” Fuel Co. v. DER, 1982‘ EHB 326, 327 (Board does not issue advisory
;)pinions).

Along the same lines, the Stevenses’ contention that the Department erred by relying
upon an internal “program directiv‘e” has no practical significance. The program directive
describes certain procedures that the Department has decided to follow in reviewing the use of
individual sites. It is designed to give people like the Stevenses better notice and opportunity to
comment upon and/or appeal from site decisions. Even if we assume arguendo that the
Stevenses are correct and the contents of the program directive should have been promulgated as
regulations, it does not follow that the Municipal Authdrity would be precluded from using the
- site. Rather, if we found that the Department erred in following the extra procedures outlined in
the program directive, it follows that the Department gave more notice and conducted more
review than was otherwise required by applicable regulations. To the extent the Stevenses
suggest that they would have been deprived of appeal rights absent the extra procedures set forth
in the program directive, that argument was dispelled by our earlier ruling in this case that the
Stevenses have the right to appeal from the general permit and coverage approval upon receiving
the notice that was given to nearby landowners pursuant to the regulations themselves. Stevens,
2000 EHB at 444-45. Thus, the attack on the program directive is purely academic and it would
not be appropriate to address it in this appeal.

The Stevenses argue that the Department’s approval of the particular site is in reality a
“permit” and, therefore, it cannot be issued without undergoing all regulatory requirements
pertaining to the issuance of solid waste “permits.” To the extent that this argument has any
legal merit, its resolution implicates disputed questions of fact. Summary judgment is, therefore,

unavailable.
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The Stevenses raise other myriad challenges to the Municipal Authority’s application to
land-apply sludge and the notice that the Stevenses received of the application. They assert that
the application and the notice were incomplete, inaccurate, and not in conformance with
applicable sul;stantive legal requirements. For example, the Stevenses go into great factual detail
about whether the Municipal Authority has accurately described the historical use of the site for
sludge disposal. Without exception, the challenges implicate questions of material fact that are
disputed by the Municipal Authority and the Department. Accordingly, we will resolve them
following the evidentiary hearing and the proper pre- and post-hearing submittals mandated by
the Board’s rules. Pa. R.Civ.P. 1035.2; Penn Argyl Borough v. DEP, 1999 EHB 701.

Similarly, the Stevenses contend that the Department erred by allowing the Municipal
Authority to apply sludge that contains pollutants that are health hazards. The Municipal
Authority and the Department have, not surprisingly, disputed this contention, thereby rendering
summary j‘udgrﬁent inappropriate. Finally, the Stevenses claim that the approved land application
has reduced the value of their property. Again, putting aide the legal pertinence of the issue, the
critical fact of a reduction in value is the subject of dispute by the other parties. Summary
judgment is, therefore, inapproprie'lte. Pa. R. Civ. P. 1035.2.

The Municipal Authority’s Motion

The Municipal Authority has also moved for summary judgment. Remarkably, the
Stevenses filed a response stating that they have “no objection to the Board granting Washington
Township Municipal Authority’s Mbtion for Summary Judgment.” This potentially fatal response
is apparently based upon the Stevenses’ misguided belief that granting summary judgment will
have no legal effect because it would not prevent them from pursuing their claims against the

Department. Although it is true that the Department did not join in the motion, if we were to
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grant the Authority’s motion, the effect would be quite the opposite of what the Stevenses
envision, namely, a dismissal of their appeal. @We could only grant the Authority’s
comprehensive motion if we conclude that the Department committed no errors. If the
Department committed no errdrs, the appeal would be at an end.

Notwithstanding the Stevenses’ ill-considered proclamation, it is clear to us from their
own motion for summary judgment and the Bulk of their response to the Municipal Authority’s
motion that the Stevenses wish to continue to pursue their appeal on the merits and did not intend
to concede the points raised by the Authority. Accordingly, in the interests of fairness and to
better reflect the true intention of the parties, we will not grant the Municipal Authority’s motion
based upon the Stevenses’ statement.

Although we are reluctant to elevate form over substance, the Stevenses are correct in
'asserting that the motion for summary judgment must stand on its own merits, independenf of the
memorandum filed in support thereof. 25 Pa. Code § 1021.70(g); Barkman v. DER, 1993 EHB
738, 745; County of Schuylkill v. DER, 1990 EHB 1370, 1373. The Municipal Authority’s
- motion does not support summary judgment. The motion describes the chronology of this matter
(11 1-9), the standard for granting summary judgment (f 10, 12),‘ and a few conclusory paragraphs
alleging, e.g., that the Authority “complied with all proper procedures” (] 11). The motion falls
short of providing sufficient detail on specific legal and factual issues to justify granting summary
judgment. It also is not enough to incorporate a lengthy record and/or substantial attachments
without setting forth the necessary averments in the motion itself with adequate particularity.
Even if we assumed that the Authority’s allegations had adequate particularify, summary
judgment would be inappropriate. As demonstrated by the preceding discussion of the Stevenses’

motion, as well as the substance of the Stevenses’ response to the Authority’s motion (see, e.g.,
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response to § 11), the Authority’s assertions are vigorously disputed by the Stevenses, and are
inconsistent with evidence described by the Stevenses in their own motion.

Accordingly, we enter the following Order:
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-~ COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BENJAMIN A. and JUDITH E. STEVENS

v. : EHB Docket No. 2000-030-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WASHINGTON
TOWNSHIP MUNICIPAL AUTHORITY

ORDER
AND NOW, this 18th day of June, 2001, in consideration of the motions for summary
judgment filed by the Stevenses and the Municipal Authority and the responses thereto, IT IS

HEREBY ORDERED that the motions are DENIED.

ENVIRONMENTAL HEARING BOARD

BERN RD A. LABUS
Admlmstratlve Law Jud

Member

DATED: June 18, 2001

See following page for service list.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 . 400 MARKET STREET, P.O. BOX 8457 ) WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM . HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

WILLIAM T. HOPWOOD

v. : EHB Docket No. 2001-051-R
COMMONWEALTH OF PENNSYLVANIA, '
DEPARTMENT OF ENVIRONMENTAL : Issued: June 19, 2001
PROTECTION and CONSOL :

PENNSYLVANIA COAL COMPANY,
Permittee
- OPINION AND ORDER ON

REQUEST TO APPEAL NUNC PRO TUNC

By Thomas W. Renwand, Administrative Law Judge
Synopsis: |

When an appeal is filed within 30 days of publication of a Department action in the
Pennsylvania Bulletin, the appeal is timely notwithstanding the fact that the appellant received -
actual notice of the action more than 30 days prior to the filing of his appeal.

OPINION

This matter involves an appeal filed by William T. Hopwood from the Department of
Environmental Protection’s (Department) renewal of deep mine permit number 30841317 to
Consol Pennsylvania Coal Company (Consol). The Department granted the renewal on January
29, 2001. Mr. Hopwood’s appeal was filed on March 9, 2001. In his notice of appeal, Mr.
Hopwood states that he received notice of the permit renewal at the end of January. Because his

appeal was filed more than 30 days after he received notice of the Department’s action, Mr.
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Hopwood requests that he be allowed to file his appeal nunc pro tunc.

The Board’s rules provide that any person aggrieved by an action of the Department,
other than a person to ;Nhom the Department action is directed or issued, shall file his appeal with
the Board within one of the following timeframes:

1) Thirty days after the notice of the action has been published in the Pennsyivania Bulletin.

2) Thirty days after actual notice of the action if a notice of the action is not published in the
Pennsylvania Bulletin.

25 Pa. Code § 1021.52(a)(2).

Notice of Consol’s permit renewal was published in the Pennsylvania Bulletin on
February 24.1, 2001. Because Mr. Hopwood is not a person to whom the Department action (i.e.
the permit renewal) was directed, he was required to file his appeal within 30 days of publication
of the notice in the Pennsylvania Bulletin. Lower Allen Citizens Action Group v. DER, 546 A.2d
1330 (Pa. Cmwith. 1998). The fact that he received actual notice of the permit renewal at the end
of January is irrelevant under these circumstances. Livingston v. DEP, 1999 EHB 173, 174.

Sirice Mr. Hopwood’s appeal was filed within 30 days of publication of the renewal
notice in the Pennsylvania Bulletin his appeal is timely, and, therefore, we need not consider his

request to file nunc pro tunc.

3
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

WILLIAM T. HOPWOOD
v. : EHB Docket No. 2001-051-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and CONSOL
PENNSYLVANIA COAL COMPANY,
Permittee
ORDER
AND NOW, this 19" day of June 2001, the appellant’s request to file his appeal nunc pro

tunc is denied on the basis that his appeal is timely.

ENVIRONMENTAL HEARING BOARD

Ay A

THOMAS W. RENWAND
Administrative Law Judge

Member
DATED: June 19, 2001
c: DEP Bureau of Litigation For Commonwealth:
' Attention: Brenda Houck, Library Barbara J. Grabowski, Esq.
Southwest Region
For Appellant: 4
Donald T. Dulac, Jr., Esq. For Permittee:-
Kenneth J. Witzel, Esq. Thomas C. Reed, Esq.
Watkins, Dulac & Roe, P.C. Resource Law Partners
Pittsburgh; PA Pittsburgh, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PRILLIPY IV
TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARI

WWW.EHB.VERILAW.COM

PETER BLOSE
V. : EHB Docket No. 98-034-R
and 2000-275-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and SEVEN SISTERS :
MINING COMPANY, INC., Permittee : Issued: June 22,2001

OPINION AND ORDER ON
MOTION TO REDESIGNATE DOCKET NUMBER,
MOTION FOR EVIDENTIARY HEARING,
BRIEFS REGARDING MOOTNESS OF DOCKET NO. 98-034-R and
MOTION TO WITHDRAW PETITION FOR
COSTS AND FEES WITHOUT PREJUDICE
By Thomas W. Renwan;l, Administrative Law Judge
Synopsis:
The Department of Environmental Protection issued a revised surface coal mining permit.
The Board had sustained Appellant’s appeal of the original permit, suspended the permit, and
remanded the matter to the Department. Appellant appealed contending that the Board should
have instead revoked the permit. The Commonwealth Court, sua sponte, quashed Appellant’s
appeal on the basis that since the Board remanded the permit it was not a final Order and thus
appealable. The Department’s and Permittee’s argument that the original appeal should be
dismissed on the basis of mootness is denied. The Commonwealth Court has clearly opined that

it wishes to discourage piece-meal appeals. The dismissal of the underlying appeal would likely

result in an appeal of the Board’s Order which could delay the resolution of the appeal of the
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revised permit. It also has the potential to result in a waste of judicial and administrative
resources. The interests of justice will best be} served when appeals, if any, in these matters take
place once the substantive issues are resolved by the Environmental Hearing Board.

OPINION

Although several opinions and adjudications have been issued in connection with the case
at EHB Docket No. 98-034-R, a recitation of the procedural history is necessary to understand
the disposition of the motions presently before the Board. In January 1998, the Department of
Environmental Protection (Department) issued Surface Mining Permit (SMP) No. 03950113 to
Seven Sisters Mining Company (Seven Sisters) for the purpose of conducting the surface mining
of coal on a tract of land in Armstrong County known as the “Laurel Loop mine.” In February
1998, Appellant Peter Blose, acting pro se, appealed the permit to the Environmental Hearing
Board (Board). The appeal was docketed at EHB Docket No. 98-034-R. The notice of appeal
contained four objections, but Mr. Blose subsequently abandoned two of them. Of the remaining
two issues, one was dismissed on Seven Sisters’ motion for summary judgment; the other was
addressed in an adjudication issued by the Board on December 18, 1998. Blose v. DEP, 1998
EHB 1340.

Mr. Blose appealed the Board’s grant of partial summary judgment, and the
Commonwealth Court remanded the matter to the Board for a hearing on the issue of whether
mining »could be feasibly accomplished in view of the fact that the permit application depicted
mining activities within unwaived occupied dwelling barriers. Following a hearing, in a second
adjudication and order, dated March 7, 2000 (the March 7, 2000 adjudication and order), the
Board sustained Mr. Blose’s appeal on this issue and suspended the permit. The Board further

remanded the matter to the Department to determine if Seven Sisters might be able to amend its
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mining plan so as to comply with the Department’s regulations but did not direct the Department
to take any specific action. The Board also relinquished jurisdiction in the matter.

His appeal having been sustained, Mr. Blose nevertheless appealed the March 7, 2000
adjudication and order to the Commonwealth Court, asserting that the permit should have been
revoked .and not suspended. Seven Sisters filed a cross-petition for review of the Board’s
adjudication challenging Mr. Blose’s standing. Mr. Blose filed a motion to quash Seven Sisters’
cross-petition before the Commonwealth Court. In an unpublished memorandum opinion, the
Commonwealth Court quashed both appeals sua sponte, holding that the Board’s March 7, 2000
adjudication and order “is not a final [appealable] order as it does not bring about the end of the
administrative proceeding. The order clearly remands the matter to the Department for the
Department to again exercise its discretion . . . .” Blose v. Department of Environmental
Protection, No. 834 C.D. 2000 and No. 911 C.D. 2000 (Pa. Cmwlth. filed February 2, 2601), slip
op. at 7-8.

On remand from the Board, the Department issued a revised surface poal mining permit
(fhe revised permit) for the Laurel Loop Mine on November 20, 2000. On December 19, 2000,
Mr. Blose filed an appeal of the Department’s issuance of the revised permit, which was
docketed at EHB Docket No. 2000-275-R.

On March 14, 2001, Mr. Blose filed a Motion to Redesignate Docket Number, seeking to
have all proceedings under Docket Number 2000-275-R transferred to Docket Number 98-034-
R.! Mr. Blose contends that the Board has continuing jurisdiction over these proceedings under

Docket Number 98-034-R based on the Commonwealth Court’s ruling that the March 7, 2000

! We will treat the Appellant’s motion as a Motion to Consolidate under 25 Pa. Code §
1021.80(a).
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adjudication and order was not a final order. Both the Department and Seven Sisters oppose the
motion.

We note, initially, that the Commonwealth Court ruled that the Board’s March 7, 2000
adjudication and order was not final because the matter had been remanded to the Department
for further action. The Department has now taken that action by issuing a revised permit.
Because the Department’s response to Mr. Blose’s motion raised the issue of mootness, which
Mr. Blose did not have an opportunity to address, the Board ordered the parties to file briefs on
the issue of whether the appeal at Docket Number 98-034-R is moot. We now turn to that issue.

Mr. Blose argues that he has a due process right to enforce compliance with the Board’s
" March 7, 2000 adjudication and order and that an evidentiary hearing must be held in order to
determine whether the Department’s action in issuing the revised permit complies with the
Board’s order. The Department and Seven Sisters assert that the issuance of the revised permit
renders the prior action moot.

A matter becomes moot when an event occurs that deprives the Board Qf the ability to
grant meaningful or effective relief. See West v. DEP, 2000 EHB 462 (An appeal of a
compliance order the Department has withdrawn is moot because the Board cannot grant aﬁy
meaningful relief regarding an order that no longer exists); Kilmer v. DEP, 1999 EHB 846
(same); Ziviello v. DEP, 1999 EHB 889 (Where a permittee withdrew its original approved
nutrient management plan and the state approved a second plan, an appeal of the first plan is
dismissed as moot since there is no effective relief the Board can grant); Grazis v. DEP, 1997
EHB 91 (An appeal of the Department’s decision to revoke the inactive status of oil and gas
wells was found to be moot when the Department subsequently reinstated the wells’ inactive

status.)
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Here, the permit that is the subject of the first appeal no longer exists. It has been
replaced by the revised permit. This matter is similar to that which arose in Ziviello v. DEP,
1999 EHB 889. In that case, the appellants appealed a nutrient management plan that had been
approved in connection with the proposed operation of a hog farm. The first plan was
subsequently withdrawn and a new plan was approved. The Vappellants appealed the second plan
but asserted that the appeal of the first plan should not be dismissed. The Board disagreed and
dismissed the appeal of the first plan as moot, holding that “there is no justification for the Board
to adjudicate the merits of a plan which is no longer in effect.” Id. At 893.

In support of his position that the appeal of the original permit is not moot, Mr. Blose
argues that the issuance of a revised permit was not an “action pursuant to” the Board’s March 7,
2000 adjudication and order. He asserts that before the Board can issue a final order at Docket
No. 98-034-R, it must determine whether the Department’s action of issuing a revised permit
complies with the Board’s March 7, 2000 adjudication and order. To this end, Mr. Blose
contends that the Board must hold an evidentiary hearing.

Whether the Department’s action of issuing a revised permit complies with the Board’s
March 7, 2000 adjudication and order has no bearing on whether the appeal of the original
permit is moot. Issues raised in an appeal of a revised permit may not be imported to an appeal
of the original permit. See Ziviello, supra;, Kilmer v. DEP, 1999 EHB 846, 850 (“We think it
would be a dangerous precedent to hold that a party’s appeal of one DEP action can, in effect,
sometimes cover subsequent, similar acts of the Department.”)

In response to the statement that there is no effective relief that the Board can grant, Mr.
Blose argues as follows: “Of course, there is effective relief which the Board can grant. If the

Board finds the revised permit is in violation of the March 7, 2000 order, the [revised] permit can
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be resuspended or revoked.” (Blose Reply Brief regarding Mootness, p. 1) (emphasis added) By
this statement, Mr. Blose himself acknowledges that there is no further relief the Board can grant
with respect to the original permit, i.e. the subject of the appeal at Docket No. 98-034-R. His
very statement acknowledges that the only relief the Board can grant relates to the fevised
permit, the subject of Docket No. 2000-275-R.

Mr. Blose argues that he has a due process right to enforce compliance with the Board’s
March 7, 2000 adjudication and order, and he is concerned that his due process rights might not
be preserved in the appeal of the revised permit. At the heart of Mr. Blose’s concern is the issue
of standing. Mr. Blose survived a challenge by Seven Sisters to his standing in the first appeal.
However, in the event the question of his standing is raised and successfully challenged in the
second appeal, he contends he will have lost his due process right to insure that there is
compliance with the March 7, 2000 adjudication and order.

We note, initially, that no motion challenging Mr. Blose’s standing, much less a
determination of such, has been filed in the second appeal.2 Therefore, this argument may be
premature. However, if the question of standing were properly raised in a motion and a
determination were made that Mr. Blose does not have standing to challenge the revised permit,
this defect cannot be cured by simply redesignating the matter under the old docket number. If
Mzr. Blose is found not to have standing to litigate the revised permit, he does not have standing

under either Docket No. 98-034-R or Docket No. 2000-275-R.

% The issue of standing was raised in a motion to compel filed by Seven Sisters in March 2001.
In its motion, Seven Sisters stated that certain information requested by interrogatories served
upon Mr. Blose was relevant to the issue of standing. In particular, the questions were aimed at
determining Mr. Blose’s current place of residence. The Board granted the motion in part and
ordered Mr. Blose to provide answers to some, but not all, of the disputed interrogatories.
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Based on the foregoing discussion, it is apparent that the Department and Seven Sisters
raise very strong arguments that Mr. Blose’s initial appeal should be dismissed based on
mootness. Nevertheless, Commonwealth Court’s rulings in this specific case causes us to pause.
Moreover, the clear reasoning underlying Commonwealth Court’s most recent opinion in this
matter leads us to conclude that another appeal to the Commonwealth Court while issues are still
pending before this Board is not something the Commonwealth Court wishes to occur.

The dismissal of the underlying appeal would likely result in an appeal of the Board’s
Order which would surely delay the resolution of the appeal of the revised permit. It also has the
very real potential to result‘ in a monumental waste of judicial and administrative resources in
addition to the added expenses the parties would incur. Horsehead Resource Development
Company, Inc. v. DEP, 1998 EHB 1101, 1106. Therefore, we are absolutely convinced that the
interests of justice will best be served when appeals, if any, in these matters take place after the
substantive issues are resolved by the Environmental Hearing Board.

Accordingly, the following is entered:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PETER BLOSE

V. : EHB Docket No. 98-034-R
and 2000-275-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

- PROTECTION and SEVEN SISTERS

MINING COMPANY, INC., Permittee

ORDER
AND NOW, this 22™ day of June, 2001, it is ordered as follows:
1) Mr. Blose’s Motion to | Withdraw Petition for Costs and Fees Without
Prejudice is granted.
2) Mr. Blose’s Motion to Redesignate Docket Number is denied.
3) The parties are directed to file a joint proposed case management order on
or before Monday, July 2, 2001 regarding the scheduling of any remaining

pre-hearing deadlines and the scheduling of the matters for hearing.

ENVIRONMENTAL HEARING BOARD

Tl oot

THOMAS W. RENWAND
Administrative Law Judge
Member

DATED: June 22,2001
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Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esq.
Southwest Regional Counsel

For Appellant:
Peter Blose

P.O. Box 37
‘Apollo, PA 15613

For Permittee:

Harry F. Klodowski, Jr., Esq.

Law Offices of Harry F. Klodowski, Jr.
Suite 3321, Grant Building

330 Grant Street

Pittsburgh, PA 15219-2202
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY 1V
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

STANLEY D. PETCHULIS, SR. and
JUNE A. PETCHULLIS, his wife

V. : EHB Docket No. 2001-036-K

COMMONWEALTH OF PENNSYLVANIA, : Issued: June 27,2001
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON THE DEPARTMENT’S MOTION TO COMPEL
APPELLANTS TO RESPOND TO THE DEPARTMENT’S FIRST SET OF
INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS AND COUNSEL FOR APPELLANTS’
PETITION TO WITHDRAW AS COUNSEL

By Michael L. Kfancer, Administrative Law Judge
Synopsis:

The Department’s Motion To Compel Appellants To Respond To The
Department’s First Set of Interrogatories And Request For Production of Documents is
granted in a case involving an appeal from a Department Order regarding an allegedly
unsafe Dam. Also, the Appellants’ counsel’s Petition To Withdraw is granted.
PROCEDURAL AND FACTUAL BACKGROUND

Before us is the Department’s Motion To Compel Appellants to Respond To The
Department’s First Set of Interrogatories And Request For Productiop of Documents filed
on June 13, 2001. Also before us is the Petition To Withdraw filed by counsel for the
Appellants which asks that we allow him to withdraw as counsel for Appellants in this

case. We will grant both the Motion and the Petition.
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This case involves an appeal by the Petchulises of a Department Order dated
January 30, 2001 issued under the Dam Safety and Encroachments Act, Act of November
26, 1978, P.L. 1375, as amended, 32 P.S. § 693.1 et seq. (DSA). The Order alleges,
among other things that: (1) the Petchulises are the owners of Mar Lin Dam (Dam) in
Norwegian Township, Schuylkill County, Pennsylvania; (2) the Dam is a “Category 2”
dam under the DSA meaning that in the event of its failure there is the potential for

_excessive economic loss and potential loss of life; (3) the Dam is a “high hazard dam”
under the DSA because it is located as to endanger populated areas downstream; (4) the
Petchulises are not operating and/or maintaining the Dam in a safe condition as required
under the DSA; and (5) the Petchulises do not have an approved emergency action plan
as is reqﬁired under the DSA for the Dam. The Order requires the Petchulises to either
rehabilitate or breach the Dam in accordance with an approved plan which they are to
have drafted and submitted to the Department.

The Petchulises appealed the Order by Notice of Appeal filed by counsel on their
behalf on;february 14, 2001. Also, on February 14, 2001, the Petchulises filed a Petition
for Supersedeas in this matter. A supersedeas hearing was scheduled for March 19, 2001.
The Petition For Supersedeas was, however, withdrawn without prejudice on March 12,
2001 and the hearing was cancelled when it appeared that the Petchulises were
undertaking to commission and submit an engineering submittal to the Department. The
Department anticipated that the submission would address either the breaching or the
rehabilitation of the Dam and contain time frames for the execution of whichever option -

° the Petchulises chose.
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By status report filed by Appellants’ counsel on April 16, 2001, Appellants
reported that “[t]he parties agreed that the engineer of appellants would be given time to
redesign part of the dam and that he would be given time to do so. On April 11, 2001,
the engineer informed the parties that he would need until May 29, 2001 to complete the
design.” The Department informed the Board by status report dated April 12, 2001 that
the matter appeared like it would settle. The Appellants had agreed to submit to the
Department an engineering report “containing a proposal and time frames for corrective
actions on or before May 21, 2001”. The Department reported that if the parties can
reach agreement, the parties would enter into a Consent Order and Agreement.

Given this state of affairs, counsel for the Petchulises requested the Board to
extend the deadlines for discovery, the filing of expert reports and dispositive motions
outlined in Pre-Hearing Ofder No. 1 for 60 days beyond May 29, 2001 in order to allow
time for the engineer to complete his work, submit it to the Department and for the
Department to review the submission. The Board, in response, issued a First Order
Extending Pretrial Deadlines, dated April 30, 2001, which established July 30, 2001 as
the discovery deadline with all other deadlines timed from that date.

On May 8, 2001, the Department served upon counsel for the Petchulises its First
Set of Interrogatories and Request For Production of Documents. (DEPM 1)1 It is this
set of discovery requests which is the subject of the Department’s Motion to Compel.

On June 4, 2001 the Board received a letter dated May 31, 2001 from counsel for
the Department requesting the Board to convene a status conference call because the

submission it had received from the Petchulises was not in conformance with what the

! We will cite the Department’s Motion to Compel as “DEPM”.
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Department had expected. The Department’s letter stated that the Petchulises’s
submission did not contain a proposal for either breaching or rehabilitating the Dam nor
did it contain time frames for the implementation of any corrective action.

A conference call was held on June 12, 2001. During that conference call,
counsel for the Petchulises reported that the Petchulises were apparently caught off-guard
as to the cost involved in taking remedial action regarding the Dam and that they were,
on that basis, quite ambivalent about taking any such action. Given this rélatively sudden
and significant change in the course of the case, counsel for the Department inquired
when the Department could expect to receive responses to the Department’s outstanding
discovery requests. Counsel for the Petchulises indicated that his clients were not fully
cooperating with him with respect to litigation discovery obligations and that he may
have to withdraw from this matter as their counsel. Counsel for the Petchulises was
unable dl}ring the conference call to even give a time frame for when Appellants would
respond to the Department’s outstanding discovery requests. (DEPM ¢ 3)

The Department followed-up by filing its Motion to Compel on June 13, 2001.
By Order dated June 14, 2001, the Board ordered that Appellants were to respond to the
Department’s Motion to Compel through counsel, if counsel was to continue to represent
them, by 4:00 p.m. on Friday, June 22, 2001. The Order provided that if counsel is not to
continue to represent the Petchulises, then a withdrawal of appearance was to be filed by
that date and time and the Petchulises were to ﬁle their pro se response to the
Department’s Motion to Compel by then. The Order concluded by stating that if no
response to the Department’s Motion to Compel was filed by the ordered time and date

that the Petchulises would be deemed to have waived the right to contest the Motion.
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On June 20, 2001, counsel for the Petchulises filed the pending Petition to
Withdraw Appearance. The Petition states that counsel met with the Petchulises on June
18, 2001 regarding the Board’s June 14, 2001 Order and that “appellants determined to
pursue a course which your petitioner considered imprudent in that they would not permit
the DEP interrogatories to be answered as petitioner believed they should be answered”.
(PTW 9§ 3)* It is further stated that, “petitioner informed his clients that he could no
longer represent them and informed them that they should respond in person to the
interrogatories of DEP by 4:00 p.m., June 22, 2001.” (PTW 9 4) The Petition further
stateé that a copy of the Board’s June 14™ Order was provided to the Petchulises. (PTW
9 5) Finally, it is alleged that Petitioner’s withdrawal as counsel for the Petchulises will
not materially affect their interests “because they would base their action on their own
opinions rather than his whether he represented them or did not represent them.” (PTW q
6)

As of this date, the Petchulises have neither responded to the Department’s First
Set of Interrogatories and Request For Production nor have they responded to the
Department’s Motion to Compel. The Petchulises did direct a handwritten letter dated
June 11, 2001 to “The Honorable Michael L. Krancer”. The letter states, among other
things: that Mr. Petchulis is 66 years old and Mrs. Petchulis is 60 years old; they are
honest citizens who have brought up 7 children; the Dam has never had a problem in the
36 years ;chey have owned it; the Depaftment is, presumably unfairly, requiring them to
overhaul the Dam at a cost of $150,000 and they cannot afford to do so; they are willing

to “work something but not at this price”; and if they had known about this kind of

2 We will cite the Petition to Withdraw as “PTW”.
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problem they would never have bought the Dam. The letter concludes by stating that,
“[slo I'm pleading sir [with] you for any consideration [so] that we can resolve the
conflict”.
DISCUSSION

The Board sympathizes with the Petchulises and their situation. We are also
cognizant of both litigation obligations and the potential hazard which, éccording to the
Department, could be posed by the Dam in its present condition. As for litigation
obligations, they have to be followed in order to maintain the integrity of and respect for
our legal process. The 30 day time period for responding to the Department’s discovery
requests had just passed when the Department filed its Motion to Compel and has now
long passed. Pa. R. Civ. P. 4006, 4009.12; 25 Pa. Code § 1021.111.> While the deadline
for completion of discovery had been extended on April 30, 2001, that extension was
obviously not a moratorium on discovery or a stay of the obligation to respond to
discovery which may be served. Aiso, the tenor and direction of this litigation has taken
a severe turn for the worse since then. There is no reason to believe that the Petchulises
are taking any action to respond to the Department’s discovery requests or taking any
action to submit a remedial action plan for the Dam.

The lack of movement by thg Petchulises is particularly problematic in this case
which involves allegations of an unsafe dam which poses a potential threat of excessive

economic loss and even loss of life in the event it fails. This concern is elevated during

3 25 Pa. Code §1021.33 which provides that when service is made by mail, as it
was in this case, “3 days shall be added to the time required by this chapter for
responding to the document.” 25 Pa. Code § 1021.33. Under this Rule, the Petchulises’s
responses to the Department’s discovery would have been due by on or before Monday,
June 11, 2001 as the 33" day fell on Sunday, June 10, 2001. See Pa. R. Civ. P. 106.
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this seasonal period which brings with it frequent storms with heavy rains. The recent
event of Tropical Storm Allison and the precipitation it brought with her exemplifies
what we are referring to and underscores our concern with the situation as it stands now,
i.e., idle. Allison resulted in 7 deaths, the overflowing of Pennypack, Wissahickon and
Neshaminy Creeks and their tributaries, and the declaration of portions of Montgomery
and Bucks Counties, which are separated by just one County from Schuylkill County, as
federal disaster areas. Undoubtedly as summer progresses we will see thunderstorms
with their accompanying locally heavy downpours and flooding, and if recent history is
any guide, perhai)s additional Tropical Storms, or even Hurricanes, will make their way
to the Northeast.

This litigation has had one major false start which has left the situation regarding
the Dam in the same unaddressed condition now that it was when the Department issued
the Order on January 30, 2001. There is no movement that we can see today toward
composing a remediation plan. We are not willing to stand by and allow this matter to sit
still.*

The Department’s Motion is therefore granted and an Order will be entered
accompanying this Opinion requiring the Petchulises to respond to the Department’s First
Set of Interrogatories and Requests For Production of Documents within 15 days of the
date of the Order. The Petchulises are warned that failure to comply with a Board Order
can, and probably shall, result in the imposition of sanctions pursuant to 25 Pa. Code §

1021.125. Sanctions may include, among other things, dismissal of their appeal.

* We are, of course, aware that the allegations in the Department’s January 30,
2001 Order under appeal are only allegations at this point. Our declination to allow this
matter to sit idle would also include receiving and hearing @ renewal of the previously
withdrawn Petition For Supersedeas if the Petchulises so desired.
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The Petition to Withdraw is also granted. As of now, the Board has no Rule on
Withdrawal of Appearance of Counsel. No motion or petition to withdraw is mandated.
It would appear that counsel is free to withdraw at any time subject only to whatever
provisions of the Pennsylvania Rules of Professional Conduct may apply to the situation,
if any, and his or her own conscience. > Since counsel has petitioned for the withdrawal
as opposed to merely filing a Notice of Withdrawal, we will include in our Order a
provision granting the Petition. We will also, however, include in our O;der on that
subject a direction that counsel exercise his best efforts to see that a copy of this Opinion

and Order is provided to the Petchulises.’

> The Environmental Hearing Board Rules Committee is presently working on
drafting and considering a new Rule regarding withdrawal of counsel. Under the present
iteration of the draft, an attorney’s appearance may not be withdrawn without leave of the
Board unless another attorney substitutes for the original one and no delay is caused
thereby. In considering motions of counsel for withdrawal, the Board would consider
several factors including: (1) the reasons why withdrawal is requested; (2) whether any
prejudice may be caused to the litigants; (3) whether the withdrawal would cause delay in
resolution of the case; and (4) the effect of withdrawal on the efficient administration of
justice. Also, if withdrawal of counsel would result in a party proceeding pro se,
withdrawing counsel is to provide the Board with a single contact person for future
service of all pleadings.

- ¢ As an additional precaution and since Appellants are now pro se upon entry of
this Opinion and Order, the Board will be mailing a copy of this Opinion and Order
directly to the Petchulises.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRIONMENTAL HEARING BOARD

STANLEY D. PETCHULIS, SR. and
JUNE A. PETCHULIS, his wife

V. :+ EHB Docket No. 2001-036-K

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
And now this 27" day of June, 2001, it is HEREBY ORDRED as follows:

1. The Department’s Motion To Compel Appellants To Respond To The
Department’s First Set of Interrogatories And Request For Production of Documents is
GRANTED. The Petchulises shall provide full and complete responses to the
Department’s First Set of Interrogatories And Request For Production of Documents by
- no later than Thursday, July 12, 2001. The Petchulises are advised that failure to
comply with this Order will result in the imposition of sanctions which may include,
among other things. dismissal of their appeal.

2. The Petition of counsel for the Petchulises to Withdraw Appearance is
GRANTED. Counsel is to exercise his best efforts to see that a copy of this Opinion and
Order is provided to the Petchulises as soon after he receives it as is possible.

ENVIBONDJENTAL HEARING BOARD

MICHAEL L. KRANCER
Administrative Law Judge
Member

DATED: June 27, 2001

¢ DEP, Bureau of Litigation:
Attention: Brenda Houck, Library
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EHB Docket No. 2001-036-K

For the Commonwealth, DEP:
Fayling Leung, Esquire
Northeast Region

For Appellants:

Fred J. Weist, Esquire

WILLIAMSON FRIEDBERG & JONES
Ten Westwood Road, P.O. Box 1190
Pottsville, PA 17901

Mr. And Mrs. Stanley Petchulis

64 Beechwood Ave.
Marlin, PA 17951
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BO
VIRGINIA I. FRY
V. _ : EHB Docket No. 2000-235-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: July 9,2001

PROTECTION
OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT
By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:
The Board declines to decide in the context of a motion for summary judgment whether a
group of facilities supplying several mobile homes constitutes one water supply “system” due to
‘several issues of disputed material fact.
OPINION
Virginia Fry originally owned and operated a mobile home park in Concord Township,
Butler County. The park supplied its residents with drinking water from two on-site wells. Under
pressufe,from the Department of Environmental Protection (the “Department™) to obtain a water
supply permit, Ms. Fry instead opted to sell a portion of the land containing eight service
connections to her daughters. One well is now located on Ms. Fry’s property, and one well is

located on the daughters’ property.
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Ms. Fry takes the position that there are not enough mobile homes on the portion of the
site she still owns to require a permit under the Safe Drinking Water Act, 35 P.S. §§ 721.1 —
721.17. The Department is of the view that Ms. Fry could not “split” her water system to avoid
the permitting requirement, and that, notwithstanding the land transfer, there remains only one
“system.” Accordingly, the Department assessed a civil penalty against Ms. Fry of $5,000 for
failing to obtain a permit, which is the action that gave rise to this appeal. The Department now
moves for summary judgment,l which we deny.

The resolution of this appeal will ultimately turn on one issue: For purposes of the Safe
Drinking Water Act, are the two wells (and the appurtenances thereto) at the site one “system” or
two? If it is all one system, then that system falls within the Act’s permitting requirement. If
there are two separate systems, the permitting requirement does not apply.

The Act does not define a “system.” The regulations promulgated under the Act, however,

do. A “system” is defined as follows:
A group of facilities used to provide water for human consumption including
facilities used for collection, treatment, storage and distribution. The facilities

shall constitute a system if they are adjacent or geographically proximate to each

other and meet at least one of the following criteria:

(A) The facilities provide water to the same establishment which is
a business or commercial enterprise or an arrangement of
residential or nonresidential structures having a common purpose
and includes mobile home parks, multi-unit housing complexes,

phased subdivisions, campgrounds and motels.

(B) The facilities are owned, managed or operated by the same
person.

! Suymmary judgment is appropriate if there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of law based upon the undisputed facts. 25 Pa.
Code § 1021.73 (incorporating Pa. R.C.P. 1035.1 - 1035.5.)
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(C) The facilities have been regulated as a single public water
* system under the Federal act or the act.

25 Pa. Code § 109.1. A “facility” is a “part of a public water system used for collection,
treatment, storage or distribution of drinking water.” 25 Pa. Code § 109.1.

The first prerequisite to satisfying the definition of a system is that the facilities are
“adjacent or geographically proximate to each other.” The Department’s motion only refers to
the two wells. We have virtually no information of record regarding any other facilities and the
physical and spatial relationship of those facilities. The only record evidence cited by the
Department in support of its claim that the water sources are “geographically proximate” is that
they are less than one mile from each other. (See Motion § 11; Ex. C, p. 26 and Ex. 1.) Ms. Fry,
of course, disputes that the wells are adjacent or geographically proximate. Thus, there is a
genuine dispute regarding a critical fact, and we do not have enough information to resolve the
dispute in the current context. This alone prevents the entry of summary judgment in favor of the
Department.

Once we determine the threshold question of whether the group of facilities at issue are
adjacent or geographically- proximate, we must decide whether any one of three secondary
questions regarding coverage can be answered in the affirmative. The first of the secondary
prerequisites turns on whether the facilities in question provide water to the “same
establishment.” The “same establishment” may include “an arrangement of residential or
nonresidential structures having a common purpose,” which may in turn include “mobile home
parks.” 25 Pa. Code § 109.1. We are not certain what it means fof an arrangement of residential
structures to have a “common purpose,” and we invite further treatment of that issue by the

parties. In any event, the inquiry is obviously intensely factual.
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The Departmenf’s motion focuses on the argument that all of the mobile homes at the site
are part of the same establishment. The Department does not appear to contest that the site has
been legally subdivided, but it directs our attention to the fact that there is only one road leading
to all of the home sites, the fact that there are no signs delineating the sites owned by Ms. Fry and
the sites owned by her daughters, and the fact that Butler County has issued one “mobile home
park permit” for both parcels of land. In contrast, Ms. Fry lists numerous facts suggesting that
the two parcels should not be treated as the “same establishment.” Neither party cites any
applicable or analogous precedent to guide us in tﬁe resolution of this issue.”

Inevitably, we will be required to decide whether the site constitutes the “same
establishment” based upon the totality of the circumstances. In addition to the physical attributes
of the site, which the Department emphasizes, and the legal ownership of the site, which Ms. Fry
emphasizes, whether the residents ilave a well-founded sense of a common community could be
helpful. We will also need to resolve apparently conflicting evidence regarding how the site is
actually operated. For example, Ms. Fry’s response to the motion states that garbage collection is
separate, but she testified at deposition that all of the mobile home residents use a common
dumpster. (DEP Motion Ex. C. at 45.) It may bc that if the entire site is operated as if it is one
community, there is a “common purpose” and all of the mobile homes are part of the “same
establishment.” We are not in a position to resolve these factual matters based upon the written
record now before us.

In the alternative, many of the same facts -- currently disputed -- may factor into our

determination of whether the water supply facilities (as opposed to the mobile home sites

2 Indeed, ‘the parties’ papers do not cite any precedent on any of the specific issues that
are implicated in this appeal.
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themselves) are “managed or operated by the same person.” Id. We do not have before us
enough detail on how the facilities are actually run and by whom. Such a determination could
turn on such mundane details as who calls the repairman when work needs to be done. Ms. Fry
notes that the systems are operated separately, but there is at least some evidence of common
management (see, e.g., DEP Motion Ex. C. at 15 (residents of Ms. Fry’s section call daughter to
report problems), which is consistent with the fact that Ms. Fry lives in North Carolina but at
least one of her daughters lives “right across the street” (Ex. C at 15). |

The third of the secondary questions in the definition of “system” is whether the facilities
“have been regulated as a single public water system under the Federal act or the [Pennsylvania]
act.” 25 Pa. Code § 109.1. The parties refer to the language but do not explain what it means. -
The Department seems to suggest that once a group of facilities is regulated as a single system,
the group is always a single system if the requisite number of connections remain, regardless of
subsequent events. It then points to a letter that the Department sent to Ms. Fry in 1991
concluding that she needed to obtain a permit as the basis for concluding that the system has been
“regulated” since 1991. Ms. Fry responds that the site has never actually been regulated, citing
as an example the fact that the Department’s first appealable action regarding the site did not
occur until the civil penalty of October 2000 that gave rise to this appeal. Indeed, she alleges that
the Department worked with her on how to avoid regulation (e.g., by selling off part of the
property) rather than regulating the site prior to the subdivision. Once again, neither party cites
any legal authority. |

The meaning of the regulatory language is not immediately clear to us. Further, if some
sort of active regulation is required for the language to apply, exactly what occurred here and

whether that satisfies the regulatory definition is subject to genuine dispute.
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In sum, this appeal is not ready for resolution based upon the disputed, incomplete record
that is currently before us. There are significant gaps in the record and areas of conflicting
evidence on important points. The legal arguments have not been fully developed or supported.

Summary judgment under such circumstances may not be entered. Accordingly, we issue the

Order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

VIRGINIA I. FRY

v. : EHB Docket No. 2000-235-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 9th day of July, 2001, the Department’s Motion for Summary Judgment

is DENIED.

ENVIRONMENTAL HEARING BOARD

BERN A. USKES,
Administrative Law Judge
Member

DATED: July 9,2001

[\ DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Tricia L. Gizienski, Esquire
Stephanie K. Gallogly, Esquire
Northwest Region

For Appellant:

Leo M. Stepanian, Esquire
228 S. Main Street

Butler, PA 16001
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 : 2ND FLOOR - RACHEL GARSON STATE OFFICE BUILDING
TEL.ECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 ' WILLIAM T. PHILLIPY
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BO

JONAS and LYDIA ZOOK

v :  EHB Docket No. 2000-153-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL ~ :  Issued: July 10,2001

PROTECTION and HILLTOP MINING, INC.
Permittee

OPINION AND ORDER ON
MOTION TO DISMISS OR,
ALTERNATIVELY,TO LIMIT ISSUES
By Thomas W. Renwand, Administrative Law Judge
Synopsis:

A mining company’s motion to dismiss or, alternatively, to limit issues is granted in part
and denied in part. In reviewing an application for Stage I bond release, the Department is
required to ;:onsider not only whether the specified reclamation standards are met, but also
whether the permittee. has complied with the applicable statutes, regulations and permit
conditions. With regard to the appellant-landowners’ claims regarding water supply quality and
quantity, factual issues remain in dispute and dismissal would be inappropriaté. With regard to
the appellants’ claim regarding blasting damage, to the extent their claim is for monetary
damages, that matter is oﬁtside the scope of the Board’s jurisdiction. To the extent their claim is
that bond release was inappropriate because the damage from blasting has not been corrected,

factual issues remain in dispute and dismissal would be inappropriate. Finally, with regard to the
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appellants’ claims that they suffered financial loss to their business as a result of the mining
company’s actions, that matter is outside the scope of the Board’s jurisdiction since the Board has
no authority to award monetary damages.
OPINION

This matter involves an appeal by Jonas and Lydia Zook from the Department of
Environmental Protection’s (Department) release of Stage I bonds for Hilltop Mining, Inc.
(Hilltop). Hilltop holds a permit to conduct surface mining activities on land owned by the Zooks
in Summit Township, Somerset County.

Before the Board is a Motion to Dismiss or, Alternatively, to Limit Issues filed by

Hilltop. Hilltop asserts that certain issues raised by the Zooks in their notice of appeal are outside
the scope of a Stage I bond release and should, therefore, be dismissed. The objections raised by
the Zooks that Hilltop seeks to dismiss are as follows:
1) Hilltop failed to install a water treatment system asAper an agreement between the Zooks
and Hilltop, known as the Spring Development Agreement.
2) Hilltop’s mining operation and blasting caused damage to the Zooks’ silo.
3) Hilltop’s mining operation caused financial loss to the Zooks.
4) The quantity and quality of a spring, designated as SP-12, has been adversely impacted
by Hilltop’s mining operation.

The Department filed a memorandum of law in response to Hilltop’s motion. In its
memorandum of law, the Department neither opposes nor joins in Hilltop’s motion but sets forth
an explanation of the Department’s bond release procedure and an overview of what it believes.
to be the relevant statutory and regulatory provisions. In addition, the Department contends that

each of the disputed conditions was considered by the Department prior to its approval of Stage I
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bond release. As to the Spring Development Agreement and SP-12, the Department determined
that replacement water supplies provided to the Zooks were adequate in quality and quantity for
- their household and farming purposes. As to the blasting complaints, the Department’s
investigation determined that Hilltop’s blasting activity during mining was unlikely to have
caused any damage to the Zooks’ silo. Finally, the Department contends it is without authority to
compensate the Zooks for any financial loss they allege to have suffered as a result of the mining.
The Zooks filed no response to the motion, which we may deem tb be an admission of all
properly-pleaded facts set forth in the motion. 25 Pa. Code § 1021.70(d). However, in ruling on a
motion to dismiss, we must view it in the light most favorable to the non-moving party.! The
question before us is whether the objections réised by the Zooks are properly within the scope of
an appeal of a Stage I bond release.

Standards for Stage I Bond Release

The standards for bond release are set forth in the regulations at 25 Pa. Code § 86.174.
Stage I'bonds may be released “[w]hen the entire permit area or a portion of a permit area has
been backfilled or regraded to the approximate original cont(;ur or approved alternative, and
when drainage controls have been installed in accordance with the approved reclamation plan.”
Id at § 86.174(a). The Department may not release a bond, however, if the release “would
reduce the amount of bond to less than that necessary for the Department to complete the
approved reclamation plan; achieve compliance with requirements of the acts, regulations
thereunder and the conditions of the permits; and abate significant environmental harm io air,
water or land resources or danger to the public health and safety which may occur prior to the

release of bonds from the permit area.” Id. at § 86.172(c).
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In reviewing a request for bond release, the Department must also consider the following
factors:
1) Whether the permittee has met the criteria for bond release under § 86.172.
2) Whether the permittee has satisfactorily completed the requirements of the reclamation
plan, or relevant portion thereof, and complied with the requirements of the acts,
regulations thereunder and the conditions of the permit, and the degree of difficulty in
completing remaining reclamation, restoration or abatement work.
3) Whethér pollution of surface and subsurface water is occurring, the probability of future
pollution or the continuance of present pollution, and the estimated cost of abating
pollution.
Id at § 86.171(f)(1).2

Thus, as the Department. summarizes in its memorandum of law, in approving a request
for Stage I bond release, the Department must determine not only that backfilling and drainage
* controls have been completed. (§ 86.174(a)) but also whether applicable statutes, regulations and
permit conditions have beeﬂ met (§ 86.171(f)(ii)); whether pollution or a probability of pollution
to sﬁrface and subsurface waters exists and the cost of abating pollution (§ 86.171(f)(iit); and
whether sufficient bond remains to ensure full compliance with the statutes, regulations and
permit conditions (§ 86,172(c)).
Water Supply

The Department states that water supply complaints, as to quality and quantity, are

normally investigated independent of any review for Stage I bond release. In instances where

! Goetz v. DEP, 1999 EHB 65, 67.
2 Riddle v. DEP, EHB Docket No. 98-142-MG (Opinion issued April 30, 2001), p. 5-6.
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water supply complaints remain unresolved when Stage I bond release is sought, the Department
contends that release of the bond does not jeopardize the ability of the Department to ensure that
water supply problems are corrected to the Department’s satisfaction since the Departmeﬁt has
the authority to issue an order under the Surface Mining Act directing the restoration or
replacement of water supplies. The Department further notes that the regulations authorize only
a partial release of bonds (up to 60%) at Stage I. Thus, asserts the Department, a Stage I bond
release will ordinarily leave enough bond to correct any water supply problems.

In the present case, the Department states that it investigated the Zooks’ water supply
complaints prior to its review of the request for Stage I bond release and considers the matter to
be resolved. According to the Department’s memorandum, Hilltop drilled two replacement
wells, developed a spring, and agreed to treat the water supplies with a chlorination unit. Since
the Zooks have raised the issue of water supply quality and quantity in their notice of appeal, it
appears that they do not believe the matter has been adequately resolved.

In its memorandum of law, the Department suggests that the Board defer ruling on that
portion of the motion seeking dismissal of the water supply-related objections until after a
hearing so that the record can be fully developed. We agree. Even though water supply issues
may be investigated by the Department independently of Stage I bond release, tﬁe regulations do
require the Department to consider whether pollution or pbtential pollution to surface and
subsurface waters exists and whether applicable statutory provisions, regulations and permit
conditions have been met in its review of a request for Stage I bond release. Since factual issues
remain in dispute with regard to the Zooks’ water supply objections, dismissal would not be
appropriate. Therefore, Hilltop’s motion to dismiss is denied as fo the Zooks’ objections

regarding the Spring Development Agreement and SP-12.
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Blasting

In its memorandum of law, the Department states that the Board has held that violations
of regulations or permit conditions alleged to have occurred during mining are irrelevént to Stage
I bond release and cites two Board decisions in the case of Lucchino v. DEP in support of this
contention.> However, the Lucchino case involved a very different fact pattern. That case did
not involve conditions that existed at the time of the bond release but violations that Mr.
Lucchino alleged had occurred during the course of mining but were later corrected, such as
property owner notification and absence of signs and markers for the permitted area. In the
present case, the Zooks contend that the blasting damage in question has not been corrected. As
the Board has previously held, “While the Department is authorized to grant the application for a
Stage I bond release if the specified reclamation standard has been met, that does not mean that it
is reasonable or appropriate to do so if the mining company has engaged in violations of the Act,
the regulations, and the permit, which remain uncorrected.”

The Department cites the Board’s decision in Gaftes v. DER as holding that the
Department may release a bond notwithstanding the fact that blasting violations during mining
have allegedly caused damage to a landowner’s property.” This is an overly broad reading of
Gates, which simply held that where blasting has caused damage to property located off the
bonded area, the release of the mining bonds cannot be overturned on that basis since there is
nothing in the bonds that obligates the permittee to satisfy the claim of a third party for damages
that have occurred off the bonded area. Such a claim must be brought in civil court. In the

present case, there is nothing in Hilltop’s motion indicating that the alleged damage occurred off

3 See Lucchino v. DEP, 1999 EHB 214, 222, and Lucchino v. DEP, 1998 EHB 473, 483-84.
* Riddle, slip op. at 6.
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the bonded area.

Finally, the Department cites the Board’s decision in Wayné v. DEP, which dealt with an
appeal of a Stage II and III bond release.® One of the objections raised by the appellant iﬁ Wayne
was that a haul road constructed and used by the mining company to transport its equipment to
and from the mine site had resulted in the collapse of her barn. The Department correctly notes
that the Board held as follows: “To the extent Ms. Wayne is seeking redress from [the mining
company] for the collapse of her barn, we agree with the Department that this Board is not the
proper forum for resolution of her complaint. The Board’s jurisdiction extends only to actions of
the Department....”” However, the opinion goes on to state as follows: “However, to the extent
Ms. Wayne is asserting that the Department should have withheld bond release due to alleged
damage caused to her property by [the mining company’s] use of the haul road, this clearly is an
‘action’ of the Department within the scope of the Board’s review.”®

Likewise, in the present case, to the extent the Zooks are seeking monetary damages from
Hilltop for damage to their silo, this Board is not the proper forum for such relief. However, to
the extent the Zooks are asserting that the Department should have withheld bond release due to
the alleged damage to their property, this may very well be grounds for withholding release.

Because the extent of the Zooks’ claim remains unclear and because there are factual
issues surrounding this issue, the motion to dismiss this issue is denied.

Financial Loss

The Zooks assert in their notice of appeal that Hilltop’s actions have caused financial loss

5 Gatesv. DER, 1992 EHB 793, 796-97.
§ Wayne v. DEP, 1999 EHB 395.

" Id at 404.

8 Id. at 404-05.
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to their dairy business. To the extent the Zooks are seeking an award of monetary damages from
the Board, we are without authority to issue such an award.” Because the Board is not the proper
forum for seeking compensation for financial loss, Hilltop’s motion to dismiss this issue is

granted.

® Environmental Hearing Board Act, Act of July 13, 1988, P.L. 530, 35 P.S. §§ 7511 - 7516, at §
7514(a) (The Board has the power and duty to hold hearings and issue adjudications); Carey v.
DER, 1987 EHB 791, 794.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JONAS and LYDIA ZOOK
V. ‘ : EHB Docket No. 2000-153-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and HILLTOP MINING, INC. :

Permittee

ORDER
AND NOW, this 10th day of July, 2001, Hilltop’s Motion to Dismiss or, Alternatively, to

Limit Issues is granted in part and denied in part. Hilltop’s motion is granted with regard to the

Zooks’ claim regarding financial loss to their business. Hilltop’s motion is denied with regard to

all other issues.

ENVIRONMENTAL HEARING BOARD

?J wng. . Wik,
GEORGE J. MILLER

Administrative Law Judge
Chairman

THOMAS W. RENWAND
Administrative Law Judge
Member
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DATED:

WLl S (P
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Administrative Law Judge

Member
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BERNARD A. LABUS:

S

Administrative Law Judge

Member

7

R.

MIGHAEL L. KRANCER
Administrative Law Judge

Member

July 10, 2001

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Matthew B. Royer, Esq.
Southcentral Region

For Appellant:
William L. Kimmel, Esq.
Somerset, PA

For Permi‘ttee:

" Matthew G. Melvin, Esq.

Barbera Clapper Beener Rullo & Melvin
Somerset, PA
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COMMONWEALTH OF PENNSYLVANIA
- ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TEL.ECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY .
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 X SECRETARY TO THE BO/

DEFENSE LOGISTICS AGENCY,
DEPARTMENT OF THE ARMY, AND
DEFENSE SUPPLY CENTER
PHILADELPHIA

v. : EHB Docket No. 2000-004-MG
COMMONWEALTH OF PENNSYLVANIA, : Issued: July 11, 2001
DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and THE PHILADELPHIA
HOUSING AUTHORITY, Intervenor

OPINION AND ORDER
- ON MOTION TO REOPEN DISCOVERY
By George J. Miller, Administrative Law Judge
Synopsis:

The Board denies a motion to reopen discovery filed six months aftef the close of
the period for discovery. The appellants, who wish to take a deposition of the Secretary
of the Department of Environmental Protection, failed to provide an adequate reason why
the deposition is necessary now and could not have | been taken during the proper
discovery period.

OPINION

Defense Logistics Agency (DLA or Appellant) has filed a petition to reopen

discovery in order to take £he deposition of the Secretary of the Department, David Hess.

As discovery has been closed for quite some time, dispositive motions have been filed
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and a hearing is scheduled, we do not believe that DLA has presented a compelling
reason which would justify the reopening of discovery.

The facts, briefly, are as follows. In January, 2000, DLA, a unit of the United
States Army, filed an appeal from an order of the Department which required it to take
remedial action with respect to a large plume of non-aqueous phase liquid hydrocarbon
underlying a major portion of South Philadelphia and facilities owned by DLA.
Although DLA raised many objections to the issuance of the order, of importance here is
its claim that the order represents bias and ill-will on the part of the Department toward
DLA. During discovery DLA sought to depose then-Secretary Seif and other officials of
the Department. The Department filed a motion to bar this discovery and by conference
call the presiding administrative law judge heard argument on the matter. By order dated
October 2, 2000, Judge Miiler éxtended the time for discovery until November 30, 2000,
and allowed DLA to propound written interrogatories to Secretary Seif, and permitted
deposition of other Department officials. DLA made a strategic decision not to submit
interrogatories to Secretary Seif, and no other extensions for discovery were requested by
either party.

On June 7, 2001, DLA sought to reopen discovery on the basis of a letter from
Secretary Hess' to Rear Admiral Raymond Archer III which urges the Admiral to discuss
settling the case with him. DLA believes that language in this letter constitutes “unusual

circumstances” as it represents “new and continuing evidence of bias and ill-will on the

LAt the time the now Secretary Hess wrote this letter he was the Acting Secretary.
The Pennsylvania Senate confirmed his appointment as Secretary on May 21, 2001.
Accordingly, he is referred to in the following portions of this opinion as the Secretary.

701



part of [the Department] . . . "> The Department opposes DLA’s motion and
characterizes the letter as merely an attempt to start settlement discussions which does
not represent “unusual circumstances.”

We have reviewed Secretary Hess’s letter in its entirety and do not believe that its
language is so inflammatory as to necessitate the reopening of discovery at this late date.
Although DLA may understandably object to the characterization of its position by
Secretary Hess, we believe that the letter was no more than an attempt to impress upon
the Admiral the importance of discussing settlement. No sinister purpose on the p