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FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2000.

The Environmental Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April ‘9, 1929, P.L. 177.

(13

The Board was empowered “to hold hearings . and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the size of the Board

from three to five Members, the jurisdiction of the Board remains

unchanged

it
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MARY LEE ONG and JOHN ONG,
INDIAN CREEK LAND & CATTLE
COMPANY and MOUNTAIN WATERSHED
ASSOCTATION

V. : EHB Docket No. 2000-016-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and NEW ENTERPRISE :

STONE AND LIME CO., INC., Permittee : Issued: July 5, 2000

OPINION AND ORDER ON
MOTION FOR REMAND AND TO TERMINATE APPEAL

By Thomas W, Renwand, Administrative Law Judge
Synopsis:

Where proposed discharges from a noncoal mine are not reviewed under the current anti-
degradation regulations the permit will be remanded to the Department so that the proper review

can be performed.

OPINION
Appellants, Mary Lee Ong, John Ong, the Indian Creek Land & Cattle Company, and the

Mountain Watershed Association, Inc., appealed a Noncoal Surface Mining Permit issued by the
Pennsylvania Department of Environmental Protection (Department) to New Enterprise Stone &
Lime Company (New Enterprise or Permittee). (Notice of Appeal) The permit, Noncoal Surface
Mining Permit (SMP) Number 65980401, authorizes New Enterprise to conduct noncoal mining
activities in Donegal Township, Westmoreland County, Pennsylvania. The éperation of the

noncoal surface mine includes the mining of Loyalhanna limestone, a mineral processing plant,
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and the discharge of treated waste water into two tributaries of Indian Creek. The operation is
commonly known as the Henderson Quarry.

The Notice of Appeal was filed on January 24, 2000. On April 28, 2000 we denied the
Appellants’ Motion for Summary Judgment which had requested that we void the permit because
of a clerical error on the cover sheet of the seventeen page permit. Presently before the Board is
the Depaﬁment’s Motion for Remand and to Terminate Appeal (Motion for Remand) filed on
May 8, 2000. The Motion for Remand indicates that shortly after the appeal was filed but before
the commencement of discovery, the Department realized that it had not applied recently
promulgated anti-degradation regulations duﬁng the review of the permit application.
“Accordingly, the Department is now taking the rather unusual step of admitting this oversight
and asking the Board to terminate the present litigation and to remand the permit to the
De'partment. for further review.” (Department’s Memorandum in Support of Motion for Remand,
page 1) Neither the Appellants nor the Permittee filed written responses to the Department’s
Motion for Remand.

The Department’s Motion for Remand indicates that it had completed review of New
Enterprise’s proposed discharges in March, 1999, under the then existing anti-degradation
regulations. (3) However, New Enterprise requested the Department delay the issuance of the
permit while it attempted to resolve the objections voiced by the Appellants during the permit
review. (4) On October 27, 1999, New Enterprise informed the Department that its settlement
discussions were unsuccessful. (§6) New Enterprise requested the issuance of the permit. On
December 9, 1999, the Department issued the Henderson Quarry Permit to New Enterprise.

In July 1999; the Department adopted new anti-degradation regulations. See 25 Pa Code

§ 93.4. According to the Department, these new regulations superseded the anti-degradation
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regulations under which the Department had reviewed New Enterprise’s permit application in
March, 1999. Prior to issuing the Henderson Quarry permit, the Departfnent did not reevaluate
the application in light of the revised anti-degradation regulations. The Department believes “it
would be a wasteful and unproductive use of the parties’ resources to continue this litigation in
light of the need to review the Henderson Quarry application under the revised anti-degradation
regulations.” (f13)

We agree. A remand will protect the interests of all parties, expeditiously allow
the permit application to be reevaiuated in accordance with the new anti-degradation regulations,
and preserve both the rights of Appellants and the mining company to appeal any objectionable
provisions of a reissued permit to the Eﬁvironmental Hearing Board. A remand also serves the
interests of justice and judicial economy. Therefore, we will grant the Department’s Motion and

issue an appropriate Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MARY LEE ONG and JOHN ONG,
INDIAN CREEK LAND & CATTLE .
COMPANY and MOUNTAIN WATERSHED
ASSOCIATION
v. : EHB Docket No. 2000-016-R
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : :
PROTECTION . : Issued: July 5, 2000

"ORDER
And Now, this 5% day of July, 2000, the Department’s Motion for Remand and to
Terminate Appeal is granted. It is ordered as follows:
1) The Henderson Quarry Permit is suspended.
2) The Henderson Quarry Permit is remanded to the Department for reevaluation
in accordance with this Opinion;
3) The issues raised by Appellants in this Appeal are dismissed without prejudice
to Appellants’ right to raise them again in an appeal, if any, of a reissued permit;
and

4) Jurisdiction is relinquished.

885



EHB Docket No. 2000-016-R

DATED: July 5, 2000

ENVIRONMENTAL HEARING BOARD

Administrative Law Judge
Chairman

/
THéM: AS W. RENWAi ND :

Administrative Law Judge
Member

MICHELLE A. COLEMAN
Administrative Law Judge

Member

Bualfftsdt’

BERNARD A. LABUSKES, JR

Administrative Law Judge
Member

y 7=

MIZHAEL L. KRANCER
Administrative Law Judge
Member

886



EHB Docket No. 2000-016-R

med

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Zelda Curtiss, Esq.

Michael J. Heilman, Esq.
Southwest Regional Counsel

For Appellant:

Howard J. Wein, Esq.

Roslyn M. Pitts, Esq.

KLETT LIEBER ROONEY & SCHORLING
One Oxford Centre - 40" Floor

301 Grant Street

Pittsburgh, PA 15219-6498

For Permittee:

John W. Carroll, Esgq.

Randy L. Varner, Esq.
PEPPER HAMILTON LLP
200 One Keystone Plaza
North Front and Market Streets
P.O.Box 1181

Harrisburg, PA 17108-1181

887



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, RO. BOX 8457
TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457
WWW.EHB.VERILAW.COM

WILLIAM T. PHILLIPY IV
SECRETARY TO THE BOARI

JUDITH ANNE WAYNE
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COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: July 11,2000
PROTECTION and ROBINSON COAL

COMPANY, Permittee

ADJUDICATION

By Thomas W. Renwand, Administrative Law Judge
Synopsis: |
In this appeal of Stage II and III bond release, the appellant has met her burden of proof
on the issue of mainténance of the haul road. Where the regulations require that the Department
must approve a maintenance plan for a haul road which is to remain in place after the completion.
of mining, and Department personnel testified that no such plan was required, ‘the Department
erred in granting Stage III bond release for the site on which the haul road is located. As to all
remaining allegations, the appellant has not met her burden of proof. The evidence is insufficient

to conclude that the permittee’s mining caused the appellant’s water quality problems or that the

haul road contains toxic materials.

BACKGROUND
This is an appeal by Judith Anne Wayne (Ms. Wayne) of the Department of

Environmental Protection’s (Department) approval of bond release for two surface mines
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operated by Robinson Coal Company (Robinson). The mine sites, designated as the McWreath I
and II sites, are adjacent and are located in Robinson Township, Washington County and North
Fayette Township, Allegheny County. The Department approved Stage II and III bond release
for the McWreath [ site and Stage III bond release for the McWreath 11 site.

Ms. Wayne is the owner of approximately 20 acres of land which overlap a portion of
both the McWreath I and II sites. In addition to residing .on the property, Ms. Wayne also raises
sheep and goats. The prior owner, Joseph McWreath, had held approximately 150 acres of land
on which he had operated a farm. Ms. Wayne purchased the property as part of a bankruptcy
sale. She began to occupy the property in October 1992 but did not actually acquire a deed to it
until June 1993. At the time Ms. Wayne moved into the property, Robinson had completed
surface mining at both the McWreath I and IT mines and was in the process of reclaiming the
sites. Ms. Wayne contends that Robinson’s mining has contaminated her water supply, that the
haul road constructed by Robinson on her property contains toxic material and, finally, that
remediations ordered by the Department with regard to problems on the Wayne property were
insufficient.

On April 2, 1999, the Department moved for summary judgment in this matter. The
motion was denied in an Opinion and Order issued on June 10; 1999. Wayne v. DEP, 1999 EHB
395.

A four-day hearing was held before the Honorable Thomas W. Renwand. Ms. Wayne’s
post-hearing brief was filed on March 20, 2000. Robinson and the Department filed post-hearing
briefs on April 10 and 12, 2000, respectively. The record consists of four volumes of transcript
and 55 exhibits. After a full and complete review of the record, we make the following findings

of fact:
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FINDINGS OF FACT
1. | The Appellant is Judith Anne Wayne, an individual residing at 3103 Donaldson Road,
McDonald, Pennsylvania. (Notice of Appeal) |

2. The Department of Environmental Protection is the agency with the duty and authority to
administer and enforce the Surface Mining Conservation and Reclamation Act (Surface Mining
Act), Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §§ 1396.1-1396.19a; the Clean
Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1-691.1001; and the
rules and regulations promulgated thereunder.

3. The permittee is Robinson Coal Company, with a business address of 200 Neville Road,
Neville Island, Pa. (Notice of Appeal)

4.  Ms. Wayne entered into a sales agreement for property located at 3103 Donaldson Road,
McDonald, Pennsylvania (the property) in September of 1992. (Ex. A-1; T. 35-37) The
agreement stated she purchased the property in “as is” condition. (Ex. A-1)

5. Ms. Wayne began to occupy the property iﬁ October of 1992. However she did not
formally acquire the property until the sale was approved by the United States Bankruptcy Court
in June of 1993, at which time she received the deed to the property. (Exs. A-2, A-3; T. 33-34,
37-39, 44)

6.  The prior owner of the broperty was Joseph McWreath who held approximately 150
acres of land at the site. (T. 32-33)

7.  Ms. Wayne purchased approximately 20 acres of the McWreath property upon which was
situated, among other things, a residence, a barn and two ponds. (Exs. A-1, A-2 , A-3)

8. Mr. McWreath had entered into an agreement with Robinson on April 15, 1985 which

allowed Robinson to conduct mining operations on the McWreath property. (Ex. P-1)
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9. Ms. Wayne purchased her property subject to the terms of Mr. McWreath’s agreement
with Robinson. The agreement stated, among other things, that Mr. McWreath waived any
claims that he might have against Robinson for affecting the groundwater on the property. (T.
123-125; Ex. P-1)

10. . Dating back to the 1800’s, the area surrounding the Wayne residence had been
extensively mined for coal by both deep mining and surface mining methods prior to the time
Robinson commenced mining in the area. (T. 196, 349-351)

11. The Department issued two mining permits to Robinson for mine si.tes known as
McWreath I and Mcheath II. (T. 326-327)

12. The McWreath I and McWreath II mine sites are contiguous to each other. The 20 acres
purchased by Ms. Wayne overlap the two mine sites. (Ex. C-1)

13.  Robinson commenced mining operations on the McWreath I site in approximately
October 1987. Coal removal on the McWreath II site began in early July 1990. Mining was
completed on both s'ites by the summer of 1991. (Ex. A-9; T. 190)

14. M. McWreath, prior to Ms. Wayne’s purchasg, had operated a farm on the property. As
part of his farming operation, Mr. McWreath utilized over 80 head of dairy cattle and operated a
milking business. (T. 150)

15.  Department hydrogeologist Scott Joneé was not aware of any complaints filed by Mr.
McWreath regarding the quality of the water on his property or its effect upon himself, his
family or his livestock. (Ex. A-18; T. 239)

16. The well which provided the water supply to the Wayne household served the McWreath
family and farm. (T. 41-43)

17. Mr. McWreath had signed a notarized statement requesting that two sedimentation ponds
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be allowed to remain on the property for the use of watering livestock. (Ex. A-6) These are
referred to as the “upper pond” and the “lower pond.” The “ldwer pond” is also referred to as the
“livestock pond.” (T. 116)

18.  The livestock pond is located on the McWreath II site, while the other smaller pond is
located on the McWreath I site. (T. 544; Ex. C-1)

19.  Ms. Wayne was aware of the ponds when she purchased the property, had no objection to
the ponds remaining on the property, and acquired the ponds as part of her purchase of the
property. (Exs. A-1, A-6; T. 140) |

20.  Ms. Wayne uses the property not only as a residence, but also to raise goats and sheep.
She first purchased four ewes in 1993 and purchased goats in 1994. She subsequently purchased
addi’.[ional sheep and goats. (T. 45-46, 113)

21.  The water supply for the sheep is the “livestock pond,” the lower of the two
sedimentation ponds. (T. 116) Ms. Wayne is not aware of any problem with this source of water.
(T. 118)

22. The discharges from the two sedimentation ponds on the Wayne property meet the
Department’s effluent limits, including limits for iron and manganese. (T. 562)

23.  More than 30% of the time, sedimentation ﬁonds remain as part of final reclamation of
surface mine sites. In such cases, the Department requires a notarized letter from the landowner
stating what structures may remain on the property. (T. 538)

24.  Ms. Wayne is not concerned about the quality of the livestock pond as a water supply for
her sheep. (T.118)

25.  The reason Ms. Wayne does not allow her goats to drink from the livestock pond is

because of the expense of building a fence that will contain the goats and give them access to the
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pond. (T. 118)

26.  Ms. Wayne wants the upper pond removed so she can have more pasture land for her
animals. She could graze sheep there now by putting a fence around the pond, but has elected
not to do so. (T. 148, 152-153)

27. As long‘as the upper pond is not drained, fish can live in it. (T. 131)

28.  The fish die in the upper pond whén the water is drained due to the drain pipe valve
breaking._(T. 129-130) |

29. . The water supply for the goats, prior to 1998, was a spring on Ms. Wayne’s property. (T.
114-115) |

30.  Ms. Wayne did not have any problems with the health of her sheep and goats when she
first acquired them. (T. 62)

31. Marcia Read was recognized by the Board as an expert on goats. Ms. Read has
considerable experience in raising goats and showing them in competition; she is also a licensed
goat judge. (T.260-262)

| 32.  Ms. Wayne began to experience deaths of some of her goats in 1997 or 1998. (T. 99,
114) Ms. Wayne did not have any pathologicél tests performed on the goats that died. (T. 132-
133)

33.  In early 1998, Ms. Wayne stopped usihg the spring as a source of water for her goats.
She now gives the goats public water which is supplied by a friend of Ms. Wayne. (T. 114-115)
34,  The condition of Ms. Wayne’s goats is described as “recovering” since she stopped using
the water supply on her property. (T. 155) However, she continues to experience some
problems with the goats, including the death of two baby goats and inability to produce sufficient

milk. (T. 71)
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35.  Ms. Wayne did not experience any deaths of her sheep. (T. '1 13-114)

36.  As part of its mining operations, Robinson constructed a haul road that runs over the
property purchased by Ms. Wayﬁe. (Exs. A4, A-5, C-1; T. 320-331)

37.  The haul road lies on the McWreath II permit. (T. 329, 413) However, it was
constructed in 1986 or 1987 and was also used in connection with the McWreath I permit, as
well as for other mines in the area operated by Robinson. (T. 413 —416)

38. The haul road was used until the early 1990’s for reclamation at both the McWreath I
and II sites. (T.415-416)

39.  After contacting both Robinson and the Department and being informed that Robinson
was no longer using the haul road, Ms. Wayne constructed a fence across the haul road to
contain her sheep and goats. (T. 48)

40.  Early the following morning, without notification to Ms. Wayne, Robinson cut down the
fence Ms. Wayne had constructed and used the haul road to remove their equipment. (T. 48-49)
41.  Ms. Wayne sought relief in the Bankruptcy Court after Robinson removed the fence.
This resulted in a settlement agreement entered into between Robinson and Ms. Wayne on April
16, 1993. Pursuant to the settlement agreement, Robinson was required to replace the fence Ms.
Wayne had installed. (T. 52-53; Ex. A-4)

42, The settlement agreement glso contained a provision stating as follows: “Wayne shall, on
or before April 30, 1993, irrevocably agree, in writing and on the form required by the
Department, that Robinson need not reclaim that portion of the haul road which runs over and
upon Wayne’s property.” (Ex. A-4)

43. Pursuant to the aforesaid settlement agreement, Ms. Wayne signed a notarized statement

dated April 23, 1993 which stated that the haul road on her property would “remain as a
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permanent structure and will remain as presently constructed.” (Ex. A-5; T.52-53)

44.  Runoff from the haul road created pools of black water in the sheep pasture and the goat
pen, flooded the milkhouse, and created gullies on the property. (T. 54-55)

45.  After drinking water from the pools of runoff, Ms. Wayne’s livestock experienced black
tongues, diarrhea and weight loss. (T. 54-55)

~ 46. Ms. Wayne complained to the Department about the pools of water forming on her
property from the haul road runoff. In a November 24, 1993 memorandum from Reclamation
Coordinator John Meehan to the Chief of the Division of Monitoring and Compliance, Evan
Shuster, the Department stated: “If the haul road material is toxic, Robinson Coal will be -
directed to rectify the problem. If the road material is non-toxic, then the road will stay.” (Ex. A-
13)

47.  Department Inspector Supervisor C.R. Greene testified that if the haul road material were
found to be toxic, Wayne’s release would not prevent the Department from taking action
- regarding the road. (T. 557)

48.  The Department sampled the physical material from the haul road and the water on the
haul road. The purpose was to see if the haul road contained any toxic materials. (T. 518)

49.  The Department’s review determined that métals are not leaching from the haul road, and
the haul road contains no materials classified as hazardous waste. (T. 464-465)

50.  Following complaints by Ms. Wayne, the Department required Robinson to regrade the
haul road. (T. 436; Ex. C-9) Since then, the problem of flooding and runoff _forming gullies on
the property has not recurred. (T. 55, 436-437) |

51.  The flooding of Ms. Wayne’s milk house has not occurred since 1998. (T. 125)

52. There have been no pools in the sheep pasture since 1998. (T. 125)
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53.  There is no maintenance plan in place regarding the haul road on Ms. Wayne’s property.
(T. 502-503, 518) |

54. Ms. Wayne éxﬁerienced problems with the well water on her property, including poor
odor and taste. (T. 61, 168; Ex. A-9)

55.  Approximately 6ne week after moving onto the property, Ms. Wayne’s son, Justin, who
was six years old at the time, drank approximately eight or more glasses of water from the well
during the course of a day. (T. 155-157)

56.  He experienced loss of appetite and, later that evening, and into the day, he experienced
stomach problems. An x-ray revealed a gas bubble in his stomach. (T. 155-157)

57.  During that week, Justin had also been drinking soda pop. (T. 155-157)

58.  Justin did not recall if the day he got sick was the first day he drank water from the well
on the property. (T. 158)

59.  Ms. Wayne no longer utilizes the water supply on the property for her family. Instead,
she uses public water transported in containers by a friend. (T. 61-62, 115-116)

60. Secondary drinking water standards are aesthetic standards; ingesting large quantities of a
pararﬁet,er that is li.sted‘ és a secondary drinking water standard will not produce hazardous
effects. (T. 378) The secondary drinking water standard for sulfates for humans is 250
milligrams per liter. At that level the water may or may not have a poor odor. (T. 387-388)

61. The standards for acceptable sulféte levels for livestock that Department Mining
Specialist Larry Jadyk obtained in his research ran from 500 to 2000 milligrams per liter. (T.
526) -Based on Mr. Jadyk’s research, there is no specific standard of water quality for sheep and
goats (T. 523)

62. Mining does not cause bacteria contamination. (T. 228)
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63.  Department hydrogeologist Scott Jones conducted an investigation of the Wayne
property’s water supply. (T. 168-172)

64. Mr. Jones has been a hy.drogeologist with the Department since August 1978 and holds a
Bachelor of Arts degree in geology from Susquehanna University and a Master of Science
degree in geology from West Virginia University. (Ex. C2; T. 162, 163, 333-334)

65. Mr. Jones was revsponsible for all water supply and mine drainage investigations in the
Hawk Run District for six years. (T. 162)

66. Mr. Jones has performed several hundred water supply investigations during his
employment with the Department. (T. 242)

67. Mr. Jones is an instructor for basic and advanced hydrogeology courses offered by the
United States Office of Surface Mining. (“OSM”) (T. 335) |

68. The Board recognized Mr. Jones as an expert in hydrogeology. (T. 340)

69.  Mr. Jones visited the Wayne property at least a dozen to several dozen times from 1994
to 1999. (T. 165)

70.  Mr. Jones prepared a 1994 hydrology report which examined the history of mining
activities on or around the Wayne property and the effect of said mining on the Wayne
property’s water supply. (Ex. A-9)

71. The report included samples taken from springs, streams, adjacent water supplies and the
Wayne well. (Ex. A-9)

72.  The 1994 hydrology report concluded that the Wayne water supply contained
contaminants in excess of standards but there was no clear-cut evidence that directly linked
mining activities by Robinson to the water supply problems on Wayne’s property. (Ex. A-9)

73.  The earliest data available to Scott Jones was from 1984. (Ex. A-9; T. 213-216)
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74.  Itis not common for water quality data to be available prior to the 1980°s. (T.242-244)
75.  The 1994 hydrology report noted gaps in the sampling data. However, sufficient data
was available for Mr. Jones to reach a valid conclusion regarding the effect of Robinson‘s
mining on the water quality. (Ex. A-9; T. 220-222)

76.  The report further noted that sampling points were misidentified or mislabeled, sampling
point locations were shifted and spring discharges would appear on permits that were not
previously identified on earlier applications. (Ex. A-9; T. 240-241) However, in preparing his
report, Mr. Jones was able to sort through the data and accurately identify the /sampling locations.
(T. 244)

77.  Mr. Jones prepared a supplemental report in 1997, in which he considered water quality
data collected by the Department in connection with Robinson’s request for bond release. (Ex.
A-9; T. 172-173)

78.  In 1999, Mr. Jones prepared an addendum to his earlier reports, which considered all
previous water quality data as well as that collected since 1997. (Ex. C-3; 173, 355)

79. It is Mr. Jones’ opinion, which he holds with a reasonable degree of scientific certainty,
that there is insufficient information to hold Robinson responsible for the water quality problems
of the Wayne well. (T. 379)

80. The data that Mr. Jones reviewed did not show any sigrﬁﬁcant change in the water quality
of the Wayne well ﬁom 1984 to 1999. (T. 398-399)

81.  If Robinson’s mining had affected the Wayne well, one would expect to see significant
increases in sulfates, alkélinity and specific conductance, which did not occur. (T. 371-372)

82.  The specific conductance, (which is a measure of ‘the amount of mineralization) the

‘alkalinity and the concentration of metals in the Wayne well were relatively consistent from
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1984 té the present. (T. 180-181, 363-364)

83. Sulfate levels for the Wayne well showed wide fluctuations from 1984 to 1999. (T. 181,
365-369)

84.  However, thére is no correlation between peaks in sulfate levels in 1988 and 1989 to
Robinson’s mining or decreases in sulfate levels in 1995 to 1996 to cessation of mining. (T. 365-
367,369-371)

85.  While sulfate levels fluctuated between 1984 to 1999, there was no treﬁd over time. (T.
370)

86. Some of the fluctuation in sulfate levels may be attributed to seasonal changes. (T. 369)
87. Mining by Robinson at the Putt mine would not have affected the Wayne well because
the Putt mine is too far away from the well, the structure at the Putt mine dips to the southeast
away from the Wayne well, and because there is a tributary channel between the Putt mine and
the Wayne well which would intercept groundwater flow. (T. 206)

88.  On the McWreath I mine site, groundwater flows to the southeast. The Wayne property
is located to the southwest of the McWreath I site. (Ex. C-1; T. 374)

89. | In addition,v the_re. is an antiform or upthrust structure which lies between much of the
McWreath I site and Wayne’s well, which would tend to retard any majof flow to the west. (T.
375)

90. Groundwater and surface water from the McWreath II mine site, after its reclamation,
tends to flow into stream channels in the area, rather than into groundwater. (T. 375)

91. | Mr. Jones found no clear-cut hydrologic link between the Wayne well and Robinson’s
mining activities. (T.229-230)

92.  Mr. Jones had enough sampling data for him to reach a valid conclusion regarding
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whether Robinson’s mining adversely impacted the Wayne property well. (T.221-222)

93. The Department required Robinson to perform remediation work to eliminate general
problems of flooding and erosion on Ms. Wayne’s property. The remediations failed shortly
after they were performed and had to be re-done. (Ex. A-7; T. 73-75, 87-87, 494-503, 560-561)
94, In or about 1993, Robinson, at the Department’s direction, regraded the area near Ms.
Wayne’s milk house, which eliminated the problem of flooding of the milk house. (T. 427-429)
95.  There were no puddles along the haul road when the Department’s forester, Larry Jadyk,
performed his bond release inspections in 1998. (T. 493) ;

96.  Mr. Jadyk prepéred a Reclamation Stétus Repdrt identifying the corrective actions to be
taken by Robinson in order for the Department to release the State II and Stage III bonds for the
McWreath I mine. The Department conducted final bond release inspection of the site in
November and December 1997. (Ex. A-14; T.477-478)

97. Before the Stage II and Stage III bond release could be granted for the McWreath I site,
the Department required Robinson to repair a decant valve for the sediment pond located on the
site, to place riprap along the discharge area of the pond in order to control erosion, and to
- stabilize the area and place riprap in any area below the pond that had been eroded. (Ex. A-14; T.
479) |

98.  Mr. Jadyk inspected the site in order to determine if Robinson had made the repairs
identified in the Reclamation Status .Report, and he determined that Robinson had taken the
required corrective actions. Mr. Jadyk recommended that the Stage II and Stage III bonds be
released for the McWreath I site based on his determination that the corrective actions had been
taken and the site met the bond release criteria. (T. 483-484, 503)

99.  Robinson’s repair of the decant valve for the sedimentation pond on the McWreath I site

900



failed. This failure was discovered 5y a Department mine inspector during a visit to the
McWreath I site in February 1999, after release of the bonds. (T. 544-545; Ex. C-17)

100.  As of May 7, 1999, Robinson still had not repaired the decant valve. (Ex. C-18) As a
result, the Department issued a compliance order to Robinson to repair the broken valve by May
21, 1999 at 10:00 a.m. (Ex. C-18; T. 546) The repair was completed as of May 12, 1999. (T.
547; Ex. C-19)

101. Mr. Jadyk prepared a Reclamation Status Report for Stage III bond release for the
McWreath II mine and conducted final bond release inspections in November and December
1997. The report identified the corrective actions required to be taken by Robinson in order to
obtain Stage III bond release. (Ex. C-14; T. 484-485) -

102.  Before the Stage III bond release could be granted, the Department required Robinson to
stabilize the aréa below the primary spillway of the sediment pond located on the McWreath II
site, at the southern end of the pond and to repair and stabilize a washout on adjacent property
above the sediment pond. (Ex. C-14, Ex C-15B; T. 485-486)

103. Robinson made the repairs required by the Department and Mr. Jadyk recommended that
the Stage III bond be released based on his determination that the corrective actions had been |
taken and the site met the bond release criteria. (T. 489-490, 504)

104. Repairs which Robinson made to an erosion area on the McWreath II site initially failed,
and the Department directed Robinson to make them a second time before the bond could be
released. (T. 537-538)

105. Department Inspector Supervisor C.R. Greeﬁe visited and walked the McWreath sites
through August 1998 to insure that all correctiye work had been completed by Robinson. (T-535-

1536)
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106. Robinson made all the repairs the Department required to qualify for the bond release
reqﬁests for the McWreath I and McWreath II mine sites. (T. 535)
DISCUSSION

As the party appealing the Department’s approval of bond release, Ms. Wayne has the
burden of proof. 25 Pa. Code § 1021.101(c)(2). Ms. Wayne must demonstrate by a
preponderance of the evidence that Robinson did not meet the criteria for bond release set forth
in Sections 4(g)(2) and (3) of the Surface Mining Act, 52 P.S. § 1396.4(g)(2) and (3), and the
surface mining regulations at 25 Pa. Code §§ 86.172 and 86.174. Lucchino v. DEP, EHB Docket
No. 98-166-R (Adjudication issued May 9, 2000).

Ms. Wayne’s complaints can be summarized as follows: 1) the haul road contains toxic
materials which produce toxic runoff; 2) the Department failed to approve a maintenance plan
for the haul road; 3) the Department should have ordered removal of the upper sedimentation
pond; 4) Robinson’s mining has contaminated her water supply; and finally 5) the remediation
ordered by the Department was inadequate. Based on the evidence before us, we find that Ms. |
Wayne has met her burden in part with regard to the issue of a maintenance plan for the haul
road, but has not met her bufden with regard to the remaining issues.

Criteria for Bond Release

Ms. Wayne challenges the Department’s approval of Stage II bond release for the
McWreath I site énd Stage III bond release for both the McWreath I and II sites. The criteria for
bond release are set forth in Section 4(g) of the Surface Mining Act and at 25 Pa. Code § 86.172
and 86.174 of the regulations.

Stage II bond release may occur when the following standards have been achieved:

(1) Topsoil has been replaced and revegetation has been

successfully established in accordance with the approved
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reclamation plan.

The reclaimed lands are not contributing suspended solids to
stream flow or runoff outside the permit area in excess of the
requirements of the acts, regulations thereunder or the permit.

If prime farmlands are present, the soil productivity has been
returned to the required level when compared with nonmined
prime farmland in the surrounding area, to be determined
from the soil survey performed under the reclamation plan
approved in Chapters 87 — 90.

If a permanent impoundment has been approved as an
alternative postmining land use, the plan for management of
the permitted impoundment has been implemented to the
satisfaction of the Department.

25 Pa. Code § 86.174(b).

- Stage III bond release may occur when the following have been achieved:

(D

@

The permittee has successfully completed mining and
reclamation operations in .accordance with the approved
reclamation plan so that the land is capable of supporting
postmining land use approved under §§ 87.159 (relating to
postmining land use), 88.133, 89.88 and 90.166.

The permittee has achieved compliance with the
requirements of the acts, regulations thereunder, the
conditions of the permit and thé applicable liability period
under § 86.151 (relating to period of liability) has expired.

25 Pa. Code § 86.174(c).

Toxicity of Haul Roéd

The haul road used by Robinson in connection with its surface mining activities is located
on the Wayne property. The haul road sits on the area covered by the McWreath II permit but
was also used in connection with the McWreath I permit as well as other mines operated by
Robinson in the vicinity of the Wayne property. (F.F. 39, 40) Robinson used the haul road at

least until the early 1990’s in connection with its reclamation of the McWreath I and II sites.
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(F.F.41)

In 1993, Ms. Wayne and Robinson entered into a dispute concerning the haul road. After
conversations with the Department and Robinson personnel that led her to believe that Robinson
was no longer using the haul road, Ms. Wayne constructed a fence across the road in order to
contain her livestock. Early the next morning, personnel] from Robinson entered the property and
cut the fence. Following the incident, Ms. Wayne sought relief in the Bankruptcy Court, which
was ove;seeing the sale of the property to Ms. Wayne. This led to a settlement agreement
betvs}een Ms. Wayne and Robinson in which Robinson agreed to restore the fence and Ms.
Wayne agreed to allow the haul road to remain on her property as a permanent structure. (F.F.
45, 46) ,

Beginning in 1993, Ms. Wayne filed coﬁplmnts with the Department régarding surface
runoff from the haul road causing puddles of black water near the road and flowing into one of
the buildings on her property. Ms. Wayne had concerns that the runoff was toxic and was
causing illness and death of her animals when they drank it. Responding to Ms. Wayne’s
. concerns, the Department tested the composition of the haul road. According to an internal
Department memorandum from Reclamation .Coordinator John Meehan to the Chief of the
Division of Monitoring and Compliance, Evan Shuster, if the haul road material were found to
be toxic, the Department would order Robinson‘to rectify the problem. (F.F. 49)

The test results were reviewed by soil scientist Edward Bates of the Department’s
Greensburg District field office. Based on his review, Mr. Bates concluded that no metals were
leaching from the road material and that the haul road contained no material which would be
classified as hazardous waste. Mr. Bates testified that the metals found in the haul‘road were

“comparable to what would be expected to be found in a rural setting....” (T. 465)
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Ms. Wayne argues that the Department erred in not relying on the conclusions set forth in
a leﬁer written by Mary Sue Shick, an extension agent at Pennsylvania State University’s
College of Agricultural Sciences. Ms. Wayné’s counsel sought to introduce the Shick letter into
evidence during the cross-examination of Department witness William Shuss. The letter was
written in response to a request from Ms. Wayne to evaluate a water sample taken By the
Department on the Wayne property.

In the letter, Ms. Shick states her conclusion that run-off water on the Wayne property “is
not safe for livestock consumption” and that the levels of sulfates, iron and manganese in the
water sample are “of major concern.” The letter further sets forth what are deemed to be toxicity
levels for sulfates, iron and manganese, which Ms. Shick obtained from a third party, Dr. Larry
Hutchinson, a Penn State Extension Veterinarian. A copy of the letter was sent to the
Department at the time it was provided to Ms. Wayne.

In response to Ms. Wayne’s assertion regarding the conclusions of Mary Sue Shick, we
note, first, that the Department did, in fact, respond to the findings of Ms. Shick. After receiving
the Shick letter, the Department conducted its own independent research and was unable to
confirm the findings containéd in Ms. Shick’s letter. Second, for the reasons set _forth below, we
find that the Shick letter is not competent evidence.

At the hearing, the Department objected to the letter’s admission on the basis that it
constituted hearsay since Ms. Shick did not testify. Robinson objected to its admission on the
basis of lack of foundation. Judge Renwand ruled that the letter’s admissibility would be
determined following the filing of post-hearing briefs.

We hereby hold that the Shick letter is not admissible on the grounds that it constitutes

inadmissible hearsay. “Hearsay” is defined as “a statement, other than one made by the
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declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted.” Pa.R.E. 801(c). Pursuant to Pa.R.E. 802, hearsay is not admissible unless it
falls into one of the exceptions set forth in the Rules of Evidence. We find that none of the
exceptions are applicable in this case.

The rule against hearsay is designed to insure that certain safeguafds apply to a witness’
testimony, including testimony under oath, presence at trial, and an opportunity for the other
parties to cross-examine the witness. 2 McCormick on Evidence § 245 (5 ed. 1999). Here, the
Shick letter was introduced as evidence of toxicity levels for sulfates, manganese and iron; for
tﬁe conclusion reached therein that the levels of these parameters in the runoff from the haul road
wefe unsafe; and, finally, as evidence that the Department erred in failing to take action when
faced with Ms. Shick’s conclusions that the haul road runoff wés toxic.

Though Ms. Shick was listed as an expert witness in Ms. Wayne’s pre-hearing
memorandum and was expected to testify, she did not appear at the hearing. Thus, her letter
~ constitutes an out-of-court statement offered for the truth of the matter asserted. Without Ms.
Shick’s testimony at the hearing, the Department and Robinson were deprived of the opportunity
to cross-examine her with regard to her knowledge in this particular area and the basis for her
conclusions, and the Board was further deprived. of the opportunity to assess Ms. Shick’s
credibility on this subject.-

Moreover, in her letter Ms. Shick sets forth what she refers to as “guidelines” for toxicity
levels for sulfates, manganese and iron which Wefe provided to her by yet another individual, Dr.
Hutchinson, who also did not testify at the hearing. Again, the Department and Robinson had no
opportunity to cross-examine Dr. Hutchinson on the source of these threshold levels. This is

particularly important here where the evidence indicates that the Department conducted further
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investigation after receiving the Shick letter but reached contrary chclusions. Depéu‘trnent
personnel testified, under oath and subject to cross examination, that their research was unable to
confirm the toxicity threshold levels set forth in Ms. Shick’s letter and that at least one resource
indicated that sulfate levels much higher than that set forth in the letter were suitable for
livestock.. (F.F. 64)

Based on th¢ record before us, we cannot conclude that the haul road contains toxic
materials. The only evidence properly- admitted on this subject is the testimony of the
Depértment personnel who tested and examined the toxicity of the haul road material and runoff
and found it not to be hazardous.

Moreover, the record indicates that the problem of water pooling along the haul road was
corrected prior to bond release. In its pre-bond release inspections of the site, the Department
determined that water was pooling along the edges of the haul road, causing at least some
erosion. The Department required Robinson to regrade the area-along the haul road where the
pooﬁng and runoff were occurring. It is the testimony of both the Department and Ms. Wayne
that regrading the area along the haul road eliminated the pools of black water and that this
problem has not recurred. (F.F. 53-55)

Maintenance of Haul Road

Ms. Wayne raises a second issue regarding the haul road. She asserts that the
Departmeﬁt erred in approving bond release without requiring that a maintenance plan be in
place for the haul road. Based on the requirements of the regulations, we agree.

Section 87.160(a) of the surface mining regulations states in relevant part as follows:
Upon completion of the associated surface mining activities, the
area disturbed by the road shall be restored in accordance with §

87.166 (relating to haul roads and access roads: restoration) unless
retention of the road and its maintenance plan is approved as part
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of the postmining land use.
25 Pa. Code § 87.160(a).

Robinson argues that Ms. Wayne waived this objection because it was not raised in the
notice of appeal. While Ms. Wayne did not specifically cite to this regulation in her notice of
appeal, she raised objéctions regarding runoff and erosion caused by the haul road an‘d further
asserted that the Department required only superficial remediation and failed to order Robinson
to correct the violations listed therein. (Notice of Appeal, para. 3, 6, 8, 9) Under Croner v.
Department of Environmental Resources, 589 A.2d 1183 (Pa. Cmwlth. 1991), we find that Ms.
Wayne’s notice of appeal sufficiently raises the issue of whether the Department ordered all
necessary remediation of the haul road, including a maintenance‘ plan, in order to qualify for
bond release.

The Depe;.rtment argues that 25 Pa. Code § 87.160(a) is not applicable since the
requirement of a maintenance plan was not in effect at the time Ms. Wayne signed the notarized
 statement allowing the haul road to remain on her property. The Departnllentv is incorrect in its
assertion since the requirement of a maihtenance plan has been in place since the regulation was
first 'ad.opted in 1986, 10 fa.B. 4789, at 4847, and went into effect in 1982, 12 Pa.B. 2382."

One of the requirements of Stage III bond release is that the permittee has achieved
compliance with the requirements of the regulations. 25 Pa. Code § 86.174(c)(2). At the time
the Department granted bond release, the regulations required that upon completion of surface
mining activities, any existing haul road must be restored unless both retention of the road and a
maintenance plan are approved by the Department. The Department’s witnesses acknowledged

that there was no maintenance plan in effect for the haul road at the time of bond release. They

! The Department cites to subsection () of § 87.160 in its post-hearing brief; however, the
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further testified that they did not require a maintenance plan.

In a footnote in its post-hearing brief, the Department argues that even if a maintenance
plan were required, the person' responsible for the plan would be Ms. Wayne not Robinson.
(Department Post-Hearing Brief, p. 42, n. 4) This is based on the testimony of Inspector
Supervisor C.R. Greene, who stated that once bonds are released, the property owner assumes
responsibility for the site. (T. 547-549) However, Mr. Greene’s testimony pertains to who is
responsible for the site affer bonds have been feleased. Section 87.160(a) is a requirement which
must be met prior to bond release.

Earlier in these proceedings, the. Department also argued that its hands were tied With
regard to the haul road. Th¢ Department’s position was that it could require no further action by
Robinson with regard to the haul road due to Ms. Wayne’s signed sfatement allowing the haul
road to remain as a permanent structure on her property. It is true that the Department often has
the authority and, in many cases, a duty to evaluate property-related issues and contracts for the
purpose of determining compliance with regulations and statutes. Coolspring Stone Supply, Inc.
v. DEP, 1998 EHB 208, 212. However, as Ms. Wayne correctly notes in her post-hearing brief,
the Department also has the authority and duty to administer and enforce Pennsylvania’s
environmental statutes and regulations. Were the haul road found to pose an environmental
hazard, the Department could not simply defer to the agreement between Ms. Wayne and
Robinson as relieving it of its duty to insure compliance wjth the law. This was further
evidenced by the Department’s own records which indicated that if the haul road were found to
be toxic, it would require Robinson to rectify the problem. (F.F. 49)

. Pursuant to the regulations, Stage III bond release may not be granted where a haul road

requirement of a maintenance plan is contained in subsection (a).
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is to remain in place unless the Depmﬁnent has approved both the road’s retention and its
maintenance plan. The testimony is clear that the Department did not require or approve a
maintenance plan for the haul road in question. Thus, it did not follow its own regulations.

We, therefore, conclude that bond release for the McWreath II site, on which the haul
road is located, was inappropriate without the Department having approved a maintenance plan
for the road in accordance with 25 Pa. Code § 87.160(a).? This portion of the appeal is remanded
to the Department for further action consistent with this Adjudication.

Sedimentation Ponds

When Ms. Wayne purchased the property, two sedimentation ponds, designated as the
lower pond and the upper pond, were located on the property. Robinson used the ponds in
connection with its mining operation. The prior owner of the property, Joseph McWreath,
signed a notarized statement requesting that the two ponds be allowed to remain on the property
after the completion of mining for the purpose of watering livestock. When Ms. Wayne
purchased the property, she was aware of the existence of the ponds and had no objection to the
ponds remaining on the property. (F.F. 19) Ms. Wayne uses the lower of the ponds, or the
“livestock pond” as it is sometimes called, as a water supply for her sheep and has no concerns
about the quality of the water in the pond. (F.F. 21, 24) |

Ms. Wayne does, however, have concerns about the upper pond. She testified that fish in
the upper pond have died, and it is her contention that the Department has failed to require
sufficient remediation with regard to the pond, up to and including removal of the pond.

Pursuant to Sectibn 87.111 of the surface mining regulations, a permanent impoundment

may be authorized by the Department if the following criteria are met:

2 Ms. Wayne also cites to 25 Pa. Code § 89.26. However, this regulation is not applicable since
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(1) The quality of the impounded water shall be suitable on a
permanent basis for its intended use, and discharge of water from
the impoundment will not degrade the quality of receiving waters
to less than the water quality standards established under § 87.102
(relating to hydrologic balance: effluence standards).

(2) The level of water shall be sufficiently stable to support the
intended use.

(3) Adequate safety and access to the impounded water shall be
provided for proposed water users. '

(4) Water impoundments shall not result in diminution of the quality
or quantity of water used by adjacent or surrounding landowners
for agricultural, industrial, recreational or domestic uses.

(5) The size of the impoundment is adequate for its intended purposes.

(6) The impoundment will be suitable for the approved postmining
land use.

25 Pa.Code § 87.111.

It is not uncommon for sedimentation ponds to remain in place as part of the final
reclamation of a surface mine site. According to Department personnel, sedimentation ponds are
left in place in more than 30% of surface mining reclamations. (F.F. 23) In such cases, the
Department requires a nofarized letter from the landowner statiﬁg that the structures may remain
on the property. (F.F. 23)

Here, the prior landowner signed a notarized statement requesting that the ponds remain
in place on the property. Ms. Wayne was aware of the ponds’ existence when she purchased the
property and they were included in the agreement of sale. (F.F. 7, 19) The agreement of sale
further stated that Ms. Wayne accepted the property in an “as is” condition. (F.F. 4)

Ms. Wayne argues that Mr. McWréath’s notarized statement does not strip the

Department of its authority, duty and constitutional mandate to administer and enforce the

it deals only with underground mining operations.
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requirements of the Clean Streams Law and the Surface Mining Act. We agree that the
Department cannot be relieved of its responsibility for insuring compliance with Pennsylvania’s
environmental statutes and regulations by virtue of a contract between two private parties.
However, in the instant case, there is no basis for finding that the Department has done so. Ms.
Wayne presented no evidence that the upper sedimentation pond presented an environmental or
health hazard or that it did not comply with the requirements of 25 Pa. Code § 87.111 set forth
above. |

Although Ms. Wayne stated she had concerns about the safety and watér quality of the
upper pond, the evidénce did not demonstrate this at hearing. While Ms. Wayne stated she was
concerned about the water quality of the upper pond due to fish dying, she admitted that the fish
died only after the pond was drained due to breakage of the drain pipe valve. (F.F.28) She
further admitted that as long as the upper pond is not drained, fish can live in the pond. (F.F.27)
In addition, on cross examination, she stated that she wanted the upper pond removed, not
because of water quality concerns, but because she wanted more pasture land for her livestock.
(F.F. 26) She admitted that she could graze sheep in the area of the pond by putting a fence
around the pond, but has elected not to do so. (F.F. 26)

Further, vﬁm regard to breakage of the drain pipe valve, the Department ordered
Robinson to repair the valve. When the first repair failed, the Department ordered a second
repair. The record indicates that the valve has not failed since that time.

Based on the evidence, we find that the Department acted properly with regard to the
repair work it ordered for the upper sedimentation pond. Ms. Wayne has provided no basis for

removal of the pond.
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Contamination of Water Supply

Approximately one week after moving into the property, Ms. Wayne’s son, Justin, who
was six years old at the time, experienced loss of appetite and stomach problems. An x-ray later
revealed a gas bubble in his stomach. On the day he became ill, Justin had drunk eight or more
glasses of water from the well located on the property. It is Ms. Wayne’s contention that
Robinson’s mining contaminated the water supply for her property. As a result, she no longer
uses the water from her well, but uses public water transported in containers by a friend.

Ms. Wayne offered no medical evidence that Justin’s episode of stomach problems
related to the water supply. 1In fact, Justin testified that during the week in which he developed
the gas bubble, he had also been drinking soda. (F.F. 60) Moreover, there is no evidence in the
record establishing that sulfates or other elements of mine drainage cause the type of problem
experienced by Justin.

Ms. Wayne argues that the water supply on her property has also caused illness to her

goats. From the time of their purchase in 1994 until 1998, she provided water to the goats from a
spring located on the property. In 1997 or 1998 Ms. Wayne began to experience deaths of some
of the goats. In early 1998, she stopped using tﬁe spring as a water supply and now gives the
‘goats some of the same public water she uses for her familf. Since the goats stopped drinking
from the spring, their condition is described as “recovering.” However, Ms. Wayne continues to
éxperience some problems with the goats, including the death of two baby goats and the goats’
inability to produce sufficient milk. (F.F. 33)

At the hearing, Ms. Wayne presented the testimony of Marcia Read, who was recognized
by the Board as an expert on goats. Ms. Read has considerable experience in raising goats and

_showing them in competition and is licensed as a goat judge. (F.F. 35) Ms. Wayne consulted
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Ms. Read after she began to experience problems with her goats. Ms. Read examined the goats
and suggested various courses of action in an attempt to improve their condition. Ms. Wayne
implemented these measures but the goats’ .condition failed to improve. By eliminating every
other potential source of the problem, Ms. Read concluded that the problem had to be the water
supply. As Ms. Read testified, “[T]he only thing it could be would be the water because they
had normal pasture. They had hay in the winter time. They had grain. [The water supply] waé
the only thing that was different between my place and her place.” (T. 283)

No pathological tests were performed on the goats that died to determine the cause of
death. Nor did Ms. Read test the water that the goats drank. There is no direct evidence linking
the goats’ illne§s and deaths to the water supply. However, Ms. Wayne argues that we should
apply the doctrine of res ipsa loguitur to allow the inference that Robinson’s mining
contaminated the water supply, which in turn caused illness and death to her goats.

Res ipsa loquitur is a rule of circumstantial evidence. D’drdenne v. Strawbridge &
Clothier, Inc., 712 A.2d 318, 320 (Pa. Super. 1998). In its purest form, the doctrine applies when
there is no direct evidence to show cause of injury, and the circumstantial evidence indicates that
the negligence.of the deféndant is the most plausible explanation for the injury. Id at 321
(quoting W. Page Keaton, Prosser & Keaton on the Law of Torts § 40 at 257).

According to the Restatement (Second) of Torts § 328D:

It may be inferred that harm suffered by the plaintiff is caused by
negligence of the defendant when

(a) the event is of a kind which ordinarily does not occur in the
absence of negligence;

(b) other responsible causes, including the conduct of the plaintiff
and third persons, are sufficiently eliminated by the evidence;
and
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(c) the indicated negligence is within the scope of the defendant’s
duty to the plaintiff.

D’Ardenne, 712 A.2d at 321.

In W.P. Stahlman Coal Co. v. DER, 1985 EHB 149, the Board noted that “res ipsa
loquitor is applicable only in negligenceb actions.” Id at 163. >In Stahlman, the Department
advocated a theory analogous to res ipsa loquitur to establish that the appellént had caused water
loss in a nearby spring. The Department argues that because no theory based on negligence is
involved in this case, Ms. Wayne may not rely on res ipsa loquitur to prove her case.

Regardless of whether res ipsa loquitur is applied in this case, the evidence is insufficient
to establish that Robinson’s mining has contaminated the Wayne water supply. Equally
applicable here is the language the Board noted in Stahiman, “Res ipsa loquitur is used to
establish a particular causation when all alternatives seem unreasonable. In the present appeal
there are reasonable alternatives to DER’s thesis....” /d.

In the present case, the evidence suggests that there are problems with the Wayne water
supply. Water from the well has poor odor and taste. Sulfate levels are high. And Marcia Read
provided credible testimony that the water supply may have certainly caused, or at least_
contributed to, the goats’ ill health. However, even if we accept Ms. Read’s testimony that the
water supply caused the goats’ health probleins, Ms.  Wayne still must demonstrate that
Robinson’s mining contaminated the Wayne water supply. To carry one’s burden of proof, “the
evidence of facts and circumstances on which [the i)axty] relies and the inferences logically
deducible therefrom must so preponderate in favor of the basic proposition he is seeking to
establish as to exclude any equally well-supported belief in any inconsistent proposition.”
McDonald Land & Mining Co. v. DER, 1991 EHB 1956, 1980 (quoting Henderson v. National

Drug Co., 23 A.2d 743, 748 (Pa. 1942)). There are too many inconsistencies to find, by a
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preponderance of the evidence, that Robinson’s mining has contaminated the Wayné water
supply.

Ms. Wayne experienced no health problems with her goats between 1994, when she first
acquired them, to 1997 or 1998, during which time Robinson was reclaiming the site. Thus, the
goats drank the water from the spring for many years during Robinson’s reclamation of the site
without experiencing any problems. In éarly 1998, after experiencing deaths and health
problems with the goats, Ms. Wayne changed the goats’ water supply to public water. Although
she déscriBed the goats’ condition as “recovering” after changing the water supply, she continued
to experience some problems, including the death of two baby goats and inability of the goats to
produce sufficient milk. (F.F. 33)

Further, the hydrologic investigation conducted by Department hydrogeologist Scott
Jones does not support the conclusion that Robinson’s mining contaminated the Wayne water
supply. As part of his investigation, Mr. Jones collected and reviewed samples from springs,
streams, adjacent water supplies and the Wayne well. (F.F. 74) The results of the investigation
" showed that while the Wayne water supply did in fact contain contaminants in excess of the
regulatory standards, there was no clear-cut evidence linking Robinson’s mining to the water
supply problems. (F.E.75)

From 1984 (the earliest water quality data available) to 1999, there was no significant
change in the water quality of the Wayne well. If the Wayne well had been impacted by
Robinson’s mining, one would expect to find significant increases in sulfates, alkalinity and
specific conductance. This did not occur. Rather, specific conductance, alkalinity and metal
concentrations remained relatively consistent from 1984 to 1999. And while sulfate levels did

fluctuate widely, there was no correlation between peaks in sulfate levels with Robinson’s
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mining or decreases in sulfate levels with the cessation of mining. Nor was there any upward or
downward trend in sulfate levels over time. Finally, some of the sampling points showed
excessive sulfate levels prior to Robinsoﬁ’s mining. Based on his investigation, Mr. Jones
determined that there was insufficient evidence to hold Robinson responsible for the excessive
sulfate levels in Ms. Wayne’s water supply or to link Robinson’s mining activiti¢s to any water-
quality changes in the Wayne water supply. We find Mr. Jones’ conclusions to be well-
supported and credible.

Ms Wayne correctly points out that the sampling data relied upon by Mr. Jones
contained some flaws. In particular, there are gaps in the data and no sampling is available prior
to 1984. However, we find that the data which was available was sufficient to allow Mr. Jones
to reach a valid conclusion as to Robinson’s impact on the Wayne water supply. In addition,
aithough Ms. Wayne noted that certain sampling points had earlier been misidentified, Mr. Jones
sorted through the data and accurately identified sampling locations when preparing his report.

Based on the evidence, we cannot find that Robinson’s mining caused the problems with
Ms. Wayne’s water supply. As in Stakiman, supra, there are reasonable alternatives as to the
cause of the water supply pfoblems. Ms. Wayne’s home is surrounded by areas which have been
both deep mined and surfaced mined, including pre-Act and abandoned mines. From the water
quality data available, it appears that the quality of Ms. Wayne’s water was less than ideal when
she moved into the property due to decades of prior mining. In addition, Ms. Wayne has had
problems with bacteria in her water supply, which required her to install an ultra-violet light.
Bacteria contamination is unrelated to mining. (F.F. 65)

The situation here is much like that in the case of Alice Water Protection Assn. v. DEP,

1997 EHB 108. There, the appellants were able to demonstrate that the water supply of the area
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suffered from a number of water quality problems; however, the evidence was insufficient to
demonstrate that the water quality problems were due to mining. Here, Ms. Wayne, through her
counsel, has presented a strong case demonstrating that there are problems with the Wayne water
supply. However, as in Alice Water, we cannot find that the evidence preponderates in favor of
3

the proposition that the water quality problems are the result of mining by Robinson.

Remediation Work Performed by Robinson

Ms. Wayne asserts that the remediation work ordered by the Department and performed
by Robinson was inadequate and, in some cases, is likely to fail. The Department ordered
several remediations prior to releasing the bonds for the McWreath I and II sites. On the
McWreath [ site, this included repairing a decant valve on the sedimentation pond, as set forth
abox.fe, placing riprap along the discharge area of the pond >in order to control erosion, and
stabilizing the area. (F.F. 100) On the McWreath II site, this included stabilizing the area below
the primary spillway of the sedimentation pond and repairing and stabilizing a washout on
| adjacent property. (F.F. 105) In addition, Robinson was required to regrade and stabilize areas
where flooding or erosion was occurring. (F.F. 96-98)

It is true that in some cases remediation work performed by Robinson did fail. (F.F. 96,
102, 107) In each of these instances, the Departmént ordered Robinson to re-do the work, and
the work was completed as requested. (F.F. 96, 103, 107) The record indicates that the repairs
have not failed since they were re-done. |

Ms. Wayne is concerned that because the repairs failed once, they may fail again. While

3 'We note that Ms. Wayne’s case was made more difficult due to financial hardship and inability
to retain expert witnesses. Unfortunately, in a case involving issues such as water quality,
toxicity and hydrogeology, expert testimony may be critical in meeting one’s burden of proof.
Despite this obstacle, however, Ms. Wayne’s counsel presented a very strong and well-prepared
case. We commend all of the parties and their counsel for their efforts and conduct throughout
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we can appreciate Ms. Wayne’s concerns, we note that as of the hearing, the repairs which were
ordered by the Department had not failed. Nor does the evidence indicate that the subsequent
repairs ordered by the Department were inadequate. We cannot find that the Department erred in
granting bond release on the speculation that remediation work might fail in the future.
Moreover, should any of the remediations fail, the Department has the power and duty to take
appropriate enforcement action to insure that any such condition is corrected.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and subject matter of this appeal.

2. Ms. Wayne has the burden of proving by a preponderance of the evidence that the
Department erred in granting Stage II and III bond release to Robinson. 25 Pa. Code §
1021.101(c)(2).

3. Appellant’s Exhibit 19 (the Mary Sue Shick letter) constitutes inadmissible hearsay under
PaR.E. 801 and 802.

4. | The Department failed to follow its own regulations at 25 Pa. Code § 87.160(a) by
' approving the retention of the haul road without a maintenance plan.

5. Robinson meets the criteria for Stage II bond release set forth in 25 Pa. Code § 87.174(b);

6. Robinson meets the criteria for Stage III bond release set forth in 25 Pa. Code § 87.174(c)
for the McWreath I site. -

7. Robinson does not meet the criteria for Stage III bond release for the Mc Wreath II site
due to the lack of a maintenance plan for the haul road.

8. Ms. Wayne has met her burden of proof regarding maintenance of the haul road.

9. Ms. Wayne has not met her burden of proof with regard to all remaining issues.

the proceeding.

919



COMMONWEALTH OF PENNSYLVANIA |
ENVIRONMENTAL HEARING BOARD

JUDITH ANNE WAYNE
V. : EHB Docket No. 98-175-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and ROBINSON COAL

COMPANY, Permittee

.ORDER
AND NOW, this 11th day of July, 2000, the appeal of Judith Anne Wayne is sustained

with regard to the issue of a maintenance plan for the haul road. The Department’s approval of
bond release for the McWreath II site is overturned until such time as the Department has

approved a maintenance plan for the haul road located on Ms. Wayne’s property in accordance

with this Adjudication. The appeal is dismissed with regard to all remaining issues.

ENVIRONMENTAL HEARING BOARD

GEORGE J.
Administrative Law‘Judge
Chairman
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THOMAS W. RENWAND
Administrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

217 7 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
( ) 787-3483 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY tV

TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARI
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COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION
V. : EHB Docket No. 97-099-L
I (Consolidated with 98-169-L and
WHITEMARSH DISPOSAL CORPORATION, : 98-078-L)
INC. and DAVID S. MILLER :

Issued: July 12,2000

OPINION AND ORDER
ON AN APPLICATION FOR STAY OF DECISION PENDING APPEAL

By Michelle A. éoleman, Administrative Law Judge'

Synopsis:

| An application for sfay pending an appeal to the Commonwealth Court is denied.
The Petitioners have not established that they will succeed on the merits of their appeal.
Furthermore, the Board’s statutory and regulatory proscription against granting a supersedeas

where bollution is threatened supports the denial of the application for stay.

OPINION
This Board issued an adjudication and order on March 20, 2000 which upheld the
Department of Environmental Protection’s (the “Department’s”) order directing Whitemarsh

Disposal Corporation (“Whitemarsh”) to cease discharging from its sewage treatment facility

! Judge Coleman has been temporarily assigned responsibility of this case because Judge Bernard A.
Lebuskes, Jr. is on vacation and the matter needs to be promptly disposed. Judge Labuskes will resume primary
handling of this matter upon his return.
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(the “facility”). The Board modified the Department’s order, requiring Whitemarsh to cease
discharging from the facility within 180 days, instead of the 90 days requested by the
Department. The Board’s order also dismissed an appeal from the Departrnént’s denial of a
National Pollutant Discharge Elimination System permit and assessed a civil penalty against
Whitemarsh in the amount of $250,000 and David S. Miller (“Miller”), general manager of the
facility, in the amount of $17,000. The civil penalties were to be paid within 30 days of the
order.

Whitemarsh and Miller filed a petition for review of the Board’s March 20, 2000
order with the Commonwealth Court (the “Court™) on or about April 19, 2000. By order dated
June 27, 2000, the Court determined that the petition had been filed in its appellate jurisdiction.
Whitemarsh and Miller have filed an application for stay with the Board requesting that the
implementation of the Board’s order be stayed pending a final decision of the Court. We deny
the application.

When ruling upon an application for stay pending appeal, the Board is guided by
the criteria that it uses in ruling upon petitions for supersedeas. Heston S. Swartley v. DEP, 1999
EHB 160, 163. See also Pennsylvania Public Utility Cohmission v. Process Gas Consumers
Group, 467 A.2d 805 (Pa. 1983). Thus, we consider the irreparable harm to the petitioner, the
likelihood of the petitioner prevailing of the merits, and the likelihood of injury to the public or
other parties. Id.; see also 35 P.S. §7514(d) and 25 Pa. Code §1021.78.

With regard to the merits, our March 20, 2000 Adjudication and Order established
that Whitemarsh could not be counted on to provide reliable sewage treatment in the future
(Finding of Fact #108), had demonstrated an inability or lack of intention to comply with the law
(Finding of Facf[ #109; Conclusion of Law #15), and, most importantly, caused and is likely to
continue causing actual pollution and a danger of pollution to the waters of the Commonwealth
(Finding of Fact #110; Conclusion of Law #16). Moreover, Whitemarsh has been discharging
from the facility without a permit since August 13, 1996, which constitutes a continuing

violation of Sections 201 and 202 of the Clean Streams Law, 35 P.S. §§691.201 and 691.202,
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and the Department’s regulations at 25 Pa. Code §92.3. Finding of Fact #9; Conclusion of Law
#25.

The application for stay filed by Whitemarsh and Miller does not demonstrate a
basis for the Commonwealth Court to conclude that the aforementioned factual findings are not
supported by substantial evidence or that legal conclusions are incorrect. In fact, the application
is bereft of any factual or legal challenge to the merits of these seminal aspects of our
adjudication. Thus, there is no justification for issuing a stay. Furthermore, §ve are instructed by
Section 4(d)(2) of the Environmental Hearing Board Act, 35 P.S. §7514(d)(2), and Section
1021.78(b) of the Board’s Rule of Process and Procedure which preclude the issuance of a
supersedeas “where pollution or injury to the public health, safety or welfar.e exists or is
threatened during the beriod when the supersedeas would be in effect.” Here, the undisputed
factual record establishes that Whitemarsh is likely to cause pollution to the waters of the
Commonwealth.

Accordirigly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION
V. : EHB Docket No. 97-099-L
(Consolidated with 98-169-L and

WHITEMARSH DISPOSAL CORPORATION, : 98-078-L)
INC. and DAVID S. MILLER :

ORDER

AND NOW, this 12" day of July, 2000, the application for stay filed by
Whitemarsh Disposal Corporation and David S. Miller is DENIED.

ENVIRONMENTAL HEARING BOARD

-

GEORGE J. MIPLE
Administrative Law Judge
Chairman

/ .
THal\éAS W. RENWAE%D '

Administrative Law Judge
Member
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MICHET.LE A. COLEMAN
Administrative Law Judge

Member

MICHAFLY. CER—
Administrative Law Judge
Member

DATED: July 12, 2000

c: For DEP Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Paul M. Schmidt, Esq.
Southeastern Regional Counsel

For Petitioners, Whitemarsh Disposal Corporation, Inc. and David S. Miller:
Francis Recchuiti, Esq. ' '
VANGROSSI & RECCHUITI
319 Swede Street

Norristown, PA 19401-4801

926



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
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SEDAT, INC. and SEVEN SISTERS MINING

CO., INC.
v. : EHB Docket No. 99-171-L
COMMONWEALTH OF PENNSYLVANIA, Issued: July 18,2000
DEPARTMENT OF ENVIRONMENTAL |
PROTECTION
OPINION AND ORDER ON

MOTION FOR SUMMARY JUDGMENT

By Bernard A. Labuskes, Jr.; Administrative Law Judge
S};nopsis:

Following a transfer order from a court of common pleas, the Board grants the Department’s
motion for summary judgment because the stipulated record démonstrates that there was no

- extraordinary delay in reviewing a party’s permit application, and, therefore, there was not a
temporary taking of the party’s property for which the party is entitled to compensation.
OPINION

The Department of Environmental Protection (the “Department”) has filed a motion for
summary judgment, which Sedat, Inc. (“Sedat”) and Seven Sisters Mining Co., Inc. (“Seven
Sisters”) (Sedat and Seven Sis‘ters shall occasionally be referred to collectively as “Sedat™) have
opposed. The parties have filed a stipulation of 86 facts (“Stip. 1-86”) and an extensive stipulation
of documents numbered 1 through 15 (“Stip. Doc. 01-157). We have relied exclusively upon the

parties’ stipulations and the stipulated documents in ruling upon the Department’s motion.
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FACTS

This matter relates to the Clever Mine, a surface coal mine located in Wayne Township,
Armstrong County, covered by Surface Mine Permit No. 03940110. (Stip. 7.) Sedat owns coal
leases and coal mineral estates for the site. (Stip.4,9.) Seven Sisters is the permittee, and it leases
the coal from Sedat. (Stip.8.) Seven Sisters has never commenced operation of the mine. (Stip.
11.)

Prior to Seven Sisters’ submission of its permit application to the Department, it tried to
obtain the signature of the owners of the surface estate, Kenneth and Ann Fisher, on the
Department’s landowner consent form. (Stip. 13.) | The landowner consent form is commonly
referred to as a “Supplemental C.” (Stip. 14.) The Supplemental C is provided for under Section
4(a)(2)(F) of the Surface Mining Act, 52 P.S. § 1396.4(a)(2)(F)k, and 25 Pa. Code § 86.64(d). (Stip.
15)

When thé Fishers refused to sign a Supplemerﬁal C, Sedat filed an action againsf them in the
Armstrong County Court of Common Pleas in 1990 seeking a court order compelling them to sign
the Supplemental C. (Stip. 16, 17.) The Department was not a party to that case. The court
dismissed thé complaint anci Sedat appealed. (Stip. 18-20.) In 1992, the Superior Court held that
there was no need to compel the Fishers to sign the form because the Supplemental C was not
required iﬁ order for the Department to accept Seven Sisters’ permit application for review. (Stip.
21.) The Supefior Court did not rule on the issue of whether the Department could issue the permit.
(Stip. 21.) Inits appeal to Superior Court, Sedat acknowledged that it had not submitted a permit
application to the Department. (Stip. 22.)

In March 1990, March 1993, and September 1993, Seven Sisters submitted notices of intent
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to explore under 25 Pa. Code § 86.133, which proposed boreholes to collect geological information
and determine the extent of coal reserves at the site. (Stip. 25-27.)

On 6r about March 30, 1993, Seven Sisters submitted an application for funding under the
Small Operators Assistance Program (“SOAP”). (Stip.28.) The SOAP program provides funding
for qualified mining companies to assist them in obtaining the hydrologic and geologic information
needed in order to submit a permit application to the Department. l(Stip. 29.) The Department’s
approval of a SOAP application does not authorize the applicant to conduct surface mining activities,
and isnota permit. (Stip.30.) On or about June 8, 1993, the Department informed Seven Sisters it
would not begin its review of the SOAP application because it did not include a Supplemental C.
(Stip. 34.) On or about July 9, 1993, Seven Sisters filed an appeal of the Department’s ‘June 8,1993
lettér to this Board. (Stip.35.) By agreement between Seven Siéters and the Department, however,
Seven Sisters withdrew the appeal “without prejudice,” reserving the right to raise the issue of
whether a Supplemental C was required in future appeals. (Stip. 36, 37.)

On or about September 10, 1993, Seven Sisters submitted a surface mining permit
application for the Clever Mine to the Department. The permit application included a copy of the
mineral deeds for the site and the 1992 Superior Court decision. The technical components of the
permit application were incomplete. (Stip. 38.) On or about September 22, 1993, the Department
returned the permit application to Seven Sisters be‘cause the permit applicaﬁon did not include a
Supplemental C and did not include an overburden analysis. (Stip. 39.) The overburden analysis
was required because the area proposed for the Clever Mine drained to the North Branch of the
South Fork of Pine Creek, a high quality stream. (Stip.40.) Seven Sisters filed an appeal with this
Board from the letter returning the permit. (Stip. 43.) By letter dated September 20, 1993, Seven
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Sisters’ consultant, Kenneth L. King, advised the Department that Seven Sisters would submit an
overburden analysis. The overburden analysis required by the Department was subsequently
submitted on or about July 24, 1994. (Stip. 41.)

At the same time as the second appeal to this Board (on or about October 18, 1993), Sedat
and Seven Sisters filed a “Petition for Review in the Nature of a Petition for Writ of Mandamus and
Equitable Relief” before the Commonwealth Court. (Stip. 44.) In their petition, Sedat and Seven
Sisters asked the Commonwealth Court to require the Department to accept and review Seven
Sisters’ pérmit application without the Supplemental C. (Stip. 45.) Inthe meantime, on or about.
November 22, 1993, the Department and Sedat filed a joint motion to stay the proceedings in the
second ap};eal with this Board. The Board granted the motion on or about November 30, 1993.
(Stip. 47.) The appeal to this Board was withdrawn “without prejudice” on or about May 3, 1994.
(Stip. 50.)

On November 19, 1993, the Department filed preliminary objections in the Commonwealth
Court matter. (Stip. 48.) Following briefing, the Court overruled the objections by order dated
| June 28, 1994. (Stip. 51.) The Court held that Seven Sisters was not required to submit a
Supplemental C és part of its permit applicatio;l. Sedat, Inc. v. Department of Environmental
Resources, 645 A.2d 407 (Pa. Cmwlth. 1994). All of the Department’s subsequent attempts to have
this holding oveftumed were unsuccessful. (Stip. 52, 53, 60, 79-82.)

Following the Court’s order of June 28, 1994, Seven Sisters resubmitted its permit
application without a Supplemental C on or about July 26, 1994. (Stip. 54.) The Department
returned the application on or about August 11, 1994, asserting that the issue of a need for a

Supplemental C was still the subject of active litigation. (Stip. 55, 56.)
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On September 14, 1994, finding that no material issues of fact remained following its ruling
on the preliminary objections, the Commonwealth Court granted Sedat’s motibn for judgment on the
pleadings and ordered the Department to substantively review the permit application without
requiring a Supplemental C. (Stip. Doc. 14.) Seven Sisters resubmitted its application on
September 29, 1994 and the Department proceeded with its technical review of the application at the
same time that it unsuccessfully pursued an appeal to the Supreme Court. (Stii). 62, 63, 79-82.)

Specifically, the Departmenf[, by letter dated December 22, 1994, identified 47 revisions and
additions to the permit application which the Department contended required correction by Seven
Sisters in order for the Department to proceed with its review. (Stip. 64.) Seven Sisters responded
to the Department’s December 22, 1994 correction letter on or about February 9, 1995. (Stip. 65.)
The Department held a predenial meeting on February 25, 1995. At tha“t meeting, the Department
identified deficiencies in the permit application for the Clever Mine which needed to be corrected in
order for the permit to be issued. (Stip. 66.) Seven Sisters requested and the Department granted
Seven Sisters additional time in which to submit the information requested by the Department.
(Stip. 67.) Seven Sisters requested approval to withdraw the permit application for the Clever Mine
on or about March 29, 1995. (Stip. 68.) The Department, by letter dated April 11, 1995, granted
Seven Sisters’ request to withdraw the permif applicati.on. The Department requested that Seven
Sisters resubmit the permit application within 60 days. (Stip.69.) Seven Sisters resubmitted the
permit application and submitted the information requested by the Department on or about April 12,
1995, April 19, 1995, and May 30, 1995. (Stip. 70.) The Department issued the permit on June 27,
1995. (Stip. 71.)

In the Commonwealth Court’s September 14, 1994 order, it deferred ruling upon Sedat’s
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request for damages and attorneys’ fees until after the Department’s final decision on the mining
permit. (Stip. Doc. 14.) Thereafter, Sedat filed a petition for an award of costs and attorneys’ fees.
On September 5, 1996, the Court awarded Sedat approximately $18,000 in fees and costs. (Stip.
Doc. 15.) The Court found that the Department’s conduct, at least as of June 28, 1994, “caused an
unnecessary delay in processing the application and a needless extension of the litigation.” Sedat,
Inc. v. Department of Environmental Resources, 449 M.D. 1993 (September 5, 1996), slip op. at 6
(Stip. Doc. 15 at B-6.) The Court held that the Department’s actions after June 28, 1994 constituted
arbitrary, vexatious, or bad faith behavior, which entitled Seven Sisters to an award of attorneys’
fees. Id  The Court’s further findings were as follows:

We limited liability for attorney’s fees and costs to the period
between June 28, 1994 and June 27, 1995. We chose June 28, 1994
as the start date because that is when Judge Craig determined that
Seven Sisters need not submit a Supplement C form signed by the
Fishers as part of its permit application. We chose June 27, 1995 as
the end date because that is when the Department ultimately issued
the mining permit.

We chose that one-year period in which to impose liability
because, during that year, the Department refused to consider the
permit without the Supplement C form thereby unduly and fruitlessly
protracting the litigation. It is clear that, subsequent to Judge Craig’s
June 28, 1994 opinion and order, the Department was failing to
comply with a clear mandate of this Court.

I do find as a fact that the delays were
unnecessary after the date of Judge
Craig’s order. Up to that time the
issue of what the Department was to
do or not to do with reference to its
rights to inspecting the land after the
mining commenced was a legitimate
interest on the part of the
Commonwealth to inquire about as to
what the law was there. So up to the
time that Judge Craig spoke otherwise,
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I'believe it was appropriate for them to
litigate the issue.

(N.T. 133))
1d., slip op. at 6-7 (S;[ip. Doc. 15 at B-6 - B-7) (footnotes omitted).

In responding to the Department’s argument that subsequent technical issues contributed to
the permit review time, the Court stated:

The Department argued that the one-year time period should have

been shortened because much of the delay during that year was dueto

requests by the engineers for additional time. We declined to shorten

the one-year period “because had the application been accepted

earlier, these issues concerning the engineering questions that were

still open could have been addressed much earlier.” (N.T. 131.)
Id., slip op. at 7 n. 6 (Stip. Doc. 15 at B-7 n.6).

Three years after the permit was issued, on November 30, 1998, Sedat commenced an
entirely separate ac.:tion by filing a “Petition for the Appointment ofa Board of Viewers” in the Court
of Common Pleas of Armstrong County. (Stip. 83.) On January 14, 1999, the Department filed
preliminary objections and a supporting brief. (Stip. 84.) By order dated July 20, 1999, the Court
sustajned the Department’; preliminary objections as to jurisdiction of the Court of Common Pleas,
and by order dated August 24, 1999, transferred the matter to this Board. (Stip. 85.) The Armstrong
County Court transferred the case to this Board because it found, pursuant to Domiano v.
Department of Environmental Protection, 713 A2d713 (Pa. Cmwlth. 1998), that it is this Board’s
responsibility to determine in the first instance whether a Departmental action has resulted in an
unconstitutional taking. We received this matter from the Court on or about September 2, 1999.
(Stip. 86.) Sedat filed a statement of claim/notice of appeal following a conference call between the

parties and the undersigned Administrative Law Judge, and we docketed the matter at Docket No.

933



99-171-L.

DISCUSSION

A. General Principles

Sedat is pursuing a temporary takings claim. It argues that it irretrievably lost the return that
it could have made on high coal prices that prevailed for a short period of time while the Department
improperly refused to review and/or delayea the review of Seven Sisters’ permit application. The
Department eventually issued the permit, so there is no claim of a permanent taking.’

In a takings case, before we can do Aanything else, we must define exactly what property right
has allegedly been taken. Domiano v. DEP,1999 EHB 408, 413. A party may not pursue a takings
claim unless the government by its actions has affected a legally cognizéble property right. Id. To
be accurate, the Department only deprived Seven Sisters of a permit to mine Sedat’s coal; the
Department did not actually take the coal itself. In Tri-State Transfer Company, Inc. v. Department
of Environmental Protection, 722 A.2d 1129, 1132 n.3, the Commonwealth Court held that a solid
waste permit does not rise to the level of a property interest that can support a regulatory takings
claim. Such a permit is a privilege, not a right, and therefore, it cannot be taken in the ;:onstitutional
sense. Id. |

We do not believe that this 7ri-State language applies to a permit to mine coal. Under

Pennsylvania law, in situ coal constitutes an entirely separate estate in land. Machipongo Land &

! Sedat notes that it may never again recoup the losses it suffered in 1993 because the coal prices may never
return to the 1993 levels that obtained during a UMW strike. Even if true, that fact does not mean that there was a
permanent taking. Sedat’s claim is premised uporn a temporary deprivation of property rights. The fact that the alleged
temporary deprivation resulted in a “permanent” loss does not mean that the ability to mine the coal was permanently
taken or that the claim is converted into one for a permanent taking. In the absence ofa permanently unrecoverable loss,
it is unlikely that there would be a taking of any kind.
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Coal Company, Inc. v. Department of Environmental Resources, 719 A.2d 19, 28 (Pa. Cmwlth.
1998). “The right to coal consists in the right to mine it.” Pennsyl&anz‘a Coal Co. v. Mahon, 260
U.S. 393, 414 (1922) (quoting Commonwealith v. Clearview Coal Co., 100 A. 820 (Pa. 1917)).
Without the ability tc; mine the coal, which is to say the ability to obtain a permit, the coal is trul&
worthless. Accordingly, the permit and the coal itself are intertwined into a single, inextricable
property right. A party who is deprived of its ability to use the land surface to operate a solid waste
facility may have many other uses of the land, .but a party who is deprived of a permit to mine its
coal has no other use for its estate in land, i.e., the coal. Therefore, we will not apply the Tri-State
language in this case.

Having concluded that Sedat and Seven Sisters have property rights that are capable of being
taken pursuant to the Department’s permitting activity, we turn to the question of whether there has
been such a taking here. “[A] requirement that a person obtain a permit before engaging in a certain
use of his or her property does not itself ‘take’ the property in any sense: after all, the very existence
of a permit system implies that permission may be granted, leaving the landowner free to use the
property as desired.” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 126-27
(1985).2 “[MJere fluctuations in value during the process of governmental decision making, absent
extraordinary delay, are ‘incidents of ownership. They cannot be considered as a “taking” in the.
constitutional sense.’” Agins v. City of Tiburon, 447 U.S. 255,263 n. 9 (1980) (quoting Danforth v.

United States, 308 U.S. 271, 285 (1939)). (emphasis added).

? Sedat’s claim is based upon both the Pennsylvania and the United States Constitutions. Neither the parties’
briefs nor our independent research has uncovered any Pennsylvania case law directly on point. Due to the similarity of
the federal and state constitutional takings clauses, however, Pennsylvania courts can and frequently do rely upon federal
case law as an aid to interpreting the Pennsylvania constitutional provision regarding takings. See Machipongo Land
and Coal Company. Inc. v. Department of Environmental Resources, 719 A.2d 19 (Pa. Cmwlth. 1998). We will do the

_same.
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In a temporary takings case involving an allegedly extraordinary delay in the permitting
process, we must initially determine whether the government’s dctions have temporarily deprived the
property owner of all or substantially all economically viable use of its property. See Anaheim
Gardens v. United States, 33 Fed. Cl. 24, 36 (1995) (“In order to prevail on a temporary taking
claim, a plaintiff must show that substantially all economic use of its property was denied during the
period in question.”); Tabb Lakes, Inc. v. United States, 26 Cl. Ct. 1334, 1352-54 (1992), aff’d, 10
F.3d 796 (Fed. Cir. 1993) (rejecting temporary .takings claim where 1andowner had “substantial
economically beneficial use” of property during period of alleged temporary taking); 1902 Atlantic
Limited v. United States, 26 Cl. Ct. 575, 579 (1992) (plaintiff must show that substantially all
economic use of its property was denied during the time in question); Dufqu v. United States, 22 ClI.
Ct. 156, 163 (1990), aff’'d, 940 F.2d 677 (Fed. Cir. 1991).(pr0perty owners asserting temporary
takings claim “cor‘rectly recognize that they must prove substantially all economically viable use of
their property has been denied.”). See generally First English Evangelical Lutheran Church v.
County of Los Angeles, 482 U.S. 304, 318 (1987) (temporary taking that denies landowner all use of
his property clearly ;equires compensation). As already noted, any delay attendant to the mining
permit review clearly deprived Sedat of all use of the coal. Without the permit, the coal could not
be mined or used in any other way.

The second key question in any case where the permit application review is alleged to have
resulted in a temporary taking is whether the government is responsible for “extraordinary delay” in
the permit review process. Agins, 447 U.S. at 263 n.9; Walcek v. United States, 44 Fed. Cl. 462, |
467 (1999); Norman v. United States, 38 Fed. Cl. 417,427 (1997) (summarizing cases); Tabb Lakes,
Inc., 26 _Cl. Ct. at 1352-54; Dufau, 22 Cl. Ct. at 163. See also First English Evangelical Lutheran
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Church, 482 U.S. at 321 (“normal delay” in obtaining building permits does not give rise to a
taking). |

The phrase “extraordinary delay” incorporates a value judgment. As in all takings cases, itis
our duty to decide whether the government’s actions have forced a particular party to alone “bear
public burdens which, in all fairness and justice, should be borne by the public as a whole.”
PruneYard Shopping Center v. Robins, 447 U.S. 74, 83 (quoting Armstrong v. United States, 364 U S.
40, 49 (1980)). At the risk of stating the obvious, the resolution of this question of fairness and
justice properly turns upon the particular circumstances of each case. Penn Central Transportation
Co. v. New York City, 438 U.S. 104, 124 (quoting United States v. Central Eureka Mining Co., 357
U.S. 155, 168 (1958)).

While a property owner should be expected to bear the costs and losses associated with a
normal permit review, once that review goes on too long, the delay can no longer be considered an
“incident of ownership.” We are sensitive to the government’s need to conduct careful, deliberative
reviews of permit applications for projects that could have significant, often irreversible, impacts
ﬁpon the environment, but wé also cannot ignore the right of property owners to receive timely
decisions on their permit applications.

Both the te@s “extraordinary” and “delay” denote a comparison to some norm. But
comparing the actual to the average permit review time is only the beginning of the analysis. A
simple measurement of the time taken to review the permit at issue compared to an average time
does not take into account the particular circumstances of each case. Even where similar permits are
involved, each case is invariably unique. We would be skirting our responsibility to apply an
important, constitutionally driven analysis if we unthinkingly applied a simple mathematical
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comparison. Nevertheless, the analysis must start somewhere, and it is helpful to define whether the
review time at issue was, objectively speaking, materially above average. We suspect it would be
very difficult to prove that there was a “delay” for any review that was completed faster than the
average time for simiiar permit reviews.

In order to prevail on a takings claim, a party must not only show that there was a delay in
processing the application, it must show that the delay was “extraordinary” in the sense that the
government wrongfu_lly caused the delay. This is another manifestation of the seminal principle in
regulatory takings jurisprudence that there is no regulatory taking requiring compensation unless the

k&l

government has “gone too far.” Pennsylvania Coal Co., 260 U.S. at 393. The government must
not only have caused the delay, Tabb Lakes, 26 Cl. Ct. 1334, it must have done so wrongfully.
Unfortunately, the courts have not been particularly precise in defining what constitutes wrongful
conduct that can result in an extraordinary delay. The courts appear to have been particularly
sensitive to neglect or inactivity; a key factor in assessing whether a delay has been extraordinary is
whether the government “actively pursued” its review. Walcek, 44 Fed. Cl. at 467-68 (citing Dufau,
22 ClL. Ct. at 163-164, and Anaheim Gardens v. United States, 33 Fed. Cl. at 37). Beyond that, it
appears that either objectively improper conduct, Norman v. Ur;ited States, 38 Fed. Cl. 417 (1997)
(court must decide whether government’s actions were “reasonable”), subjectively improper conduct,
Dufau, 22 Cl. Ct. 156 (no taking because government did not act in bad faith), or both, Walcek, 44
Fed. Ct. 462 (no taking where government did not act negligently or in bad faith); Tabb Lakes, 26
ClL. Ct. 1334 (no taking because no bad faith or unreasonable conduct), will suffice. Thus, in order
to assess whether there has been an extraordinary delay in completing a permit review, we must

address the following questions:
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1. Did the review time materially exceed the norm for similar permit reviews
such that there was a “delay”?

2. - Did the government actively pursue its review?
3. Did the government act unreasonably and/or in bad faith?
4. Did the government’s wrongful conduct cause or materially add to the delay?*

Although these éuestions help guide our thinking, we must not lose sight of the fact that our
responsibility at its most basic level is to ma1‘<e a value judgment of whether fairness and justice
require the public to reimburse an individual for the consequential costs and losses resulting from an
inordinately long permit review.
B. Collateral Estoppel
Before turning to the facts of this case, we must address Sedat’s assertion that our flexibility
to conduct our own analysis is constrained by previous court rulings. As discussed above, the
Commonwealth Court found that the Department’s conduct before June 28, 1994, the date of Judge
Craig’s order, was reasonable, but that its conduct thereafter was a'rbitrary, vexatious, and in bad
-faith and “caused an unnecessary delay in processing the application and a needless extension of the
litigation.” Sedat, (September 5, 1996) slip op. at 6.
We believe that it would be disingenuous to conclude that there is a meaningful distinction
between the ﬁnding of an “extraordinary delay” and what the Commonwealth Court meant when it
found that there had been an “unnecessary delay in processing the application.” In order for

collateral estoppel to apply, however, the issue in both proceedings must not only be identical and

* The parties’ debate about whether the Department’s review of Seven Sisters’ application was a “regulatory” or
“ministerial” act is, at best, semantical. The courts have established certain principles that guide the analysis of whether
a delay in a permit review resulted in a taking (e.g., was the delay “extraordinary”). Whether the review is characterized
as “ministerial” or “regulatory” has no legal significance.
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have been vigorously litigated by the same parties, the finding in the previous proceeding must have
been an essential finding necessary to support the final judgment. In re Private Road in Union
Township, 611 A.2d 1362, 1365 (Pa. Cmwith. 1992) (finding in earlier action that was unnecessary
and, therefore, not essential to decision had no collateral estoppel effect). See generally Temple
University v. Workers’ Compensation Appeal Board (Parson), Docket No. 124 C.D. 1999, 'slip op. at
5 (Pa. Cmwilth. Masl 5,2000) (issue preclusion bars relitigation of issue of law or fact in a later case,
despite fact that later action is based on a cause of action different from the one previously litigated,
where the issue is identical, it was actually litigated, it was essential and material to the earlier
judgment, and the party against whom the estoppel claim is asserted was a party in the earlier case);
Pucci v. Workers’ Compensation Appeal Board (Woodville State Hospital), 707 A.2d 646 (Pa.
Cmwlth 1998)(same).

Unless a finding was essential to an earlier ruling, one cannot be sure that the issue was truly
put to the test. Dicta in one case should not be transformed into a dispositive ruling in another case
merely by operation of an estoppel rule. A finding that was of no consequence in the first case
should not be given immutable weight in another case where it could have determinative
consequences. |

Such is the case here. Although there is no denying that the Commonwealth Court found
that there Was unnecessary delay in the Department’s processing of the permit application, that
finding was immaterial to the Court’s award of attorneys’ fees. No such finding was necessary for
an award of fees under the Surface Mining Conservation and Reclamation Act, 52 P.S. §§ 1396.4(b)
and 1396.18c. See Sedat, slip op. at p. 5-6 (citing Big B Mining Co. v. Department of
Environmental Resources, 624 A.2d 713 (Pa. Cmwlth.), petition for allowance of appeal denied, 633
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A.2d 153 (Pa. 1993) (criteria for award of fees are issuance of final order, applicant prevailing party,
applicant made a substantial contribution, applicant achieved some degree of success)).* The
finding was also of no legal relevance to the award of fees under the operative provision of the
Judicial Code, 42 Pa.C.S. § 2503(9), because that statute only allows an award of fees for improper
conduct in the litigation itself. Department of Transportation v. Smith, 602 A.2d 499, 503 (Pa.
Cmwlth. 1992), petition for allowance of appeal denied, 613 A.2d 561 (Pa. 1992) (improper or bad
faith agency conduct outside of the court action cannot support an award of attorneys’ fees).
Therefore, the parties are not collaterally estopped by the Commonwealth Court’s nonessential
finding from arguing in this proceeding whether there was an extraordinary delay in the processing
of the permit application.

In addition, the task before the Commonwealth Court was dramatically different than the task
that we face. The Court needed to decide whether what is essentially a sanction---an award of fees
of a few thousand dollars---was appropriate. Here, the Appellants are pursuing a takings claim for
roughly a million dollars. When the stakes and the underlying purposes of the inquiries are so
starkly different, we are admittedly extremely reluctant to conclude based upon an estoppel doctrine
alone that the public should bear the consequential costs of a delay. See Rue v. K-Mart
Corporation, 713 A.2d 82, 86'(Pa. 1998) (quoting Restatement (Second) of Judgments, Section 28,
Comments (d) and (j)) (finding in unemployment compensation proceeding not binding in
subsequent civil lawsuit because the amount in controversy in the first action was “so small in

relation to the amount in controversy in the second that preclusion would plainly be unfair.”)

* Our holding in Lucchino v. DEP, 1998 EHB 556, 557-558 (reiterated in the same case at 1998 EHB 1070, 1073-74,
aff’'d, 744 A.2d 352 (Pa. Cmwlth. 2000)), that a permittee may not recover attorneys’ fees from a third-party appellant
unless the appeal was brought in bad faith does not apply in an action such as this one where the permittee sued the
Department directly.
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Although the parties are not preciuded from contesting whether there was an extraordinary
delay in issuing the permit, they are precluded from disputing the more limited issue of the extent to
which the litigation regarding the permit was conductéd in bad faith or was needlessly extended.
The Court’s findings in that regard were essential to its award of attorneys’ fees. In addition, to the
extent that that more narrow issue is implicated here, the issue is identical, the parties are identical,
- and the question was fully litigated. All of the criteria for the application of collateral estoppel are

satisfied and we will not re-examine to what extent the litigation as one component of the entire
process waé reasonable.

Thus, as a matter of law in this appeal, it is established that the Department’s litigation
activities prior to June 28, 1994, the date of Judge Craig’s order, were reasonable and in good faith.
The Court found that the Department was entitled to litigate the Supplemental C issue up to that
point. On the other hand, after June 28, 1994, the Department acted unreasonably by unnecessarily
protracting the litigation. These findings must be factored into the broader question before us,
which is whether the entire review process — legal and technical —resulted in an extraordinary delay.
C. Was There A Taking Here?

Turning at last to the facts of this case, the parties have stipulated that “[t]he Department can
usually approve a technically complete application within 180 days of receipt.” (Stip. 73.) Seven
Sisters first appliéd for its permit on September 10, 1993. In measuring the period of review, it is
not appropriate to include the time that passed during the developments that preceded the application
submittal itself. Sedat’s notices of intent to explore and SOAP application were related activities,
but they did not constitute part of the mining permit review process. Sedat’s litigation with the

Fishers also cannot fairly be counted against the Department’s review time. The most appropriate
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trigger here is the first submittal of the actual permit application for the Department’s review. We
do not accept Sedat’s argument that its SOAP application was designed to test the Department’s
position. If a party desires a permit, it needs to do more than float trial balloons; it must actually
apply for the permit. Otherwise, there has been no delay in the permit review process, which is the
operative determination.

We understand why Seven Sisters wanted to avoid submitting a complete permit application:
It is expensive. But Seven Sisters eventually realized that it would need to make a proper
application and have it rejected if it was to obtain a resolution of the legal issue. (See App.
Memorandum, p.6) (“Because the legal authority and requirements under the SOAP program were
not clear, Seven Sisters filed a ‘full’ mining permit application....”) It was only after Seven Sisters
had submitted and had rejected a permit application that it commenceci its Commonwealth Court
litigation. Before the rejection; it is unlikely that the Court would have considered the matter ripe.
For similar reasons, and as a matter of simple logic, if would be inappropriate for us to begin
measuring a period of delay in a permit application review until the application is actually submitted.
An unfortunate, but necessary, consequence of that holding is that an applicant must bear the
expense of preparing an application.

Seven Sisters applied for the permit on September 10, 1993 and the Department issued the
permit on June 27, 1995. This nearly 21-month period was about three times what has been
stipulated to be the ordinary review time for a permit of this nature. Ifthe permit had been issued in
roughly six months, we doubt that our analysis would have needed to proceed any further. The
extended review period that occurred here, however, may certainly be characterized as a delay and

we are, therefore, compelled to move forward.
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With respect to the second question in our analysis, we conclude that the Department
“actively pursued” the review of Seven Sisters’ permit application for the 21-month period. When
we consider whether the Department was actively engaged, we consider both the litigation and the
technical review. While the Commonwealth Court found that the Department’s energies may have
been improperly focused on the litigation instead of the technical review for part of the tifne, there is
no question that the Department was actively engaged in pursuing resolution of the legal issue,
conducting its technical review, or both for the entire period. Viewing all of the facts in the light
most favorable to the Appellants, there is simply no indication that the Department was guilty of
neglect or inactivity, purposeful or otherwise.

There may be cases where regulators are understandably reluctant to actually deny permit
applications when they understand the rather substantial econoﬁlic impact such a decision could
have. They, therefore, ask for countless studies, project adjustments, and the like to avoid making
an adverse decision. See Eastern Mineral Inrernational, Inc. v. United States, 36 Fed. Cl. 541
| (1996) (10-year delay in denying permit involvihg numerous requests for studies by OSM and during
which period the coal leases expired). In such cases, it may fairly be said that the government has,
in truth, denied the permit- and compensation might be warranted. The facts in this case dé not fit
that description. There also might be cases where the government, intentionally or otherwise, buries
an application and takes no action atall. The public might fairly be asked to compensate the victim
of such inexcusable neglect. Again, however, this is simply not such a case.

It is established by the Commonwealth Court opinion that it was reasonable for the
Department to litigate the Supplemental C issue up to the dat¢ of Judge Craig’s J uné 28,1994 ruling,
In other words, there was a reasonable, good faith dispute up to that point regarding Sedat’s need to
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obtain an executed Supplemental C. Because that difficult and central issue was potentially
dispositive, it would have been potentially very wasteful to havé simultaneously pursued a technical
review of the application. Even Seven Sisters acknowledged the need to perform an overburden
anaiysis (a study of the pollution producing potential of the site) very early in the process (Stip. 40),
but did not submit the analysis until July 1994 (Stip. 41). Seven Sisters acknowledges that
preparing the overburden analysis would only have taken about two weeks, but it, quite reasonably,
decided to attempt to await resolution of the legal issue before incurring'that expense. Just as it was
reasonable for Seven Sisters to wait to prepare a complete permit application, it was reasonable for
the Department to wait to expend the considerable resources necessary to perform a complete
technical review pending a resolution of the legal issue.

Sedat suggests that the Department could have performed its technical review and issued a
permit with a spec;ial condition requiring a Supplemental C pending resolution of the litigation.
Even if we assume that such a course would have been a reaéonable use of the Department’s
resources,:given the reasonable, good faith legal dispute, it does not follow that choosing to defer
that rgview was unregsonable. At least up to the point of Judge Craig’s order, it made perfect sense
to refrain from performing a technical review pending resolution of the Suppleinental C issue.

We do not believe that the Comfnonwealth Court’s opinion can be interpreted as holding that
| the Department should have commenced a technical review prior to Judge Craig’s ruling,bbut evenif
it did, as previously noted, that finding regarding the Department’s technical review activities (as
distinguished from its litigation activities) was not essential to the award of fees and is not binding in
this takings case. In any event, the better interpretation of the Commonwealth Court’s ruling is that

the Department should have commenced its review immediately after, not before, Judge Craig’s
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ruling.

Sedat points to the Superior Court’s decision and argues repeatedly that the Department
should have proceeded with its technical review based on that decision. The Commonwealth Court
found, however, that the Department was justified in litigating the issue in Commonwealth Court
(albeit not for as long as it did), and we are .coliaterally estopped from revisiting that issue. But we
cannot resist adding that the Department was not a party to the Superior Court action and the
decision in that case was neither binding on the Commonwealth Court nor the Department in the
subsequent litigation. Sedat, 645 A.2d at411. In short, the Department acted neither wrongfully
nor in bad faith for the first nine months qf the 21-month period by focusing exclusively upon the
litigation.

Jumping ahead to the end of the 21-month period, from the date that Sedat resubmitted its
application (September 29, 1994) and the date the Department issued the permit about nine months
later (June 27, 1995), the record shows that the Department proceeded deliberately with a tecﬁllical
review. The parties™stipulations as discussed above reveal a fairly typical technical review process
that involved review letters, meetings, and other discussions regarding technical issues. The
stipulations (including stipulated documents) show that, as with many coal surface mining permit
reviews, the review of Seven Sisters’ pemﬁt application was a complicated affair involving
numerous technical issues. (See, e.g., Stip. 41 (an overburden analysis was required), Stip. 78 (a
social and economic impact statement for a possible impact upon high quality water was required),
Stip. Doc. 01 (the technical review letter listing 47 technical deficiencies).) Indeed, as previously
noted, Seven Sisters agreed at one point to voluntarily withdraw the application, and did not submit
all of the needed, missing technical information until several weeks later. (Stip. 68-70.)

946



It is interesting to note that the Commonwealth Court never found that the Department
proceeded too slowly once it actually started its technical review. Rather, it believed that the
technical permit review should have started earlier. Sedat, slip op. at 7 n. 6 (September 5, 1996).
Importantly, Sedat _hés not contended that the execution of the Department’s technical review once it
commenced was improper or dilatory. While it is established by virtue of collateral estoppel that
the Department acted wrongfully in pursuing the litigation after June 28, 1994, the record viewed
most favorably toward Sedat in no way supports a finding that the Department’s bad faith litigation
after that date slowed down the technical review once it started. The Commonwealth Court did not
so find, Sedat has not so argued, and there is no basis for concluding otherwise. We conclude that
the Department did not act wrongfully in processing the permit application during the final 9 months
of the 21-month period, and the Department’s bad faith continuation of the litigation during that time
did not result in any delay in the permit review.

Thus, the only portion of the 21-month period that appears to be analytically problematic is
the period between Judge Craig’s order of June 28, 1994 and September 29, 1994, the date when
Seven Sisters resubmitted its application and the Department commenced a technjcal review. In
fact, Seven Sisters did not have an application pending as of June 28. It did not resubmit its
application until July 26.

Perhaps the action of the Department that comes closest to being wrongful was its refusal to
begin a technical review as of July 26 and its return of Seven Sisters’ application because the
Supplerhental C issue was still “in litigation.” Even if we assume for purposes of resolving the
Department’s motion that the Department acted in bad faith, we conclude that its actions were not

objectively unreasonable. Judge Craig’s interlocutory ruling of June 28 simply overruled the
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Department’s preliminary objections. The Court did not enter judgment and direct the Department
to commence its technical review until September 14. The Départment need not have proceeded
immediately as if the mandamus had already been issued by virtue of the interlocutory order. We
believe that it was reasonable to await a final order. We would be very wary of imposing an
obligation on parties to proceed to action based upon interlocutory court orders. Once a final order
is issued, the availability of appeals does not justify disregarding the order absent a stay, but we
would not expect the Department or any other party to comport itself as if judgment has been entered
until judgment is entered. Once the Court issued its final order on September 14, Seven Sisters
resubmitted its application on September 29, and as previously discussed, technical review
proceeded apace from that point forward, notwithstanding the Departmenf[’s litigation activities.

The Department unsuccessfully attempted to file an immediate appeal from Judge Craig’s
interlocutory rulin;g. The Court later cited this as an example of the Department’s improper
litigation activity. If we ‘again assume that the Department acted in bad faith, and we take it as a
given that this appeal was dilatory, the appeal in itself did not cause any additional delay in the
technical review. Ip_other words, the appeal did not add materially to the delay in the technical
review that would have occurred in any event while the Department awaited a final order in the
Commonwealth Court action. 1;1 other words, this unreasonable activity did not add to the period of
delay.

We do not believe that the Department wrongfully caused a delay during the summer of
1994, but even if we assume for current purposes that it did, we would still not conclude that the
delay was so extraordinary as to result in a taking. We are not willing to microanalyze every step in
the permit review process with the benefit of hindsight to assess whether each and every action of the
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regqlators was justified. in a takings case. Such an exercise would stretch the concept of a
constitutional taking far beyond the notion the property owners should be reimbursed when they are
forced to sécriﬁce their property for the public good. Instead, we need to look at the big picture:
Based upon the totality of the regulatory review, was the applicant treated so unfairly that the public
should reimburse him? Even if the Department made a bad call in rejecting Seven Sisters’ July 26
application, its mistake resulted in no more than a two to three month delay. Viewed either
separately or in the context of the total review time of 21 months, this two to three month error was
not enough to give rise to an extraordinary delay that amounted to a temporary taking. In other
words, we will not find that a taking occurred here where 90 percent of the total review time was
justified and appropriate.

In opposing the Department’s motion for summary judgment, Sedat lists seven factual issues
that it believes are in dispute, thereby precluding entry of summary judgment. The first four of
those issues, however, are based on the assertion that Seven Sisters would have submitted and
obtained a permit in 1993 “had DEP agreed” that no Supplemental C was necessary. As discussed
anve, we have concluded as a matter of law that the period of delay that must be measured to
determine if it was extraordinary does not begin until a party actually 'applies for the permit. No
court that has ever addressed a temporary takings claim for a permit delay has ever treated anything
other than the permit application submittal as the triggering event. To conclude otherwise would be
too slippery a slope on which to stand. Would a conversation where a Department employee
expresses a certain view be enough? A letter? A general policy statement not directed at any one
applicant? A decision in another case? We choose not to view anything other than the submittal of
the application itself as the triggering event. Therefore, disputed facts concerning what might or

949



could have happened in 1993 long before Seven Sisters actually applied for a permit have no
relevance and do not preclude entry of summary judgment.

The remaining threé disputed issues cited by Sedat relate to the amount of damages that it
allegedly suffered. .Even if we had found that there was a taking, these issues would have been
beyond the scope of the court of common pleas’ transfer order. They are entirely irrelevant.

Sedat also argues that we “must hear testimony and make findings” regarding four questions:
Did the Department deprive Sedat of all use of its property? (we have held for purposes of this
motion that it did); When did the period of delay begin? (as discussed above, September 10, 1993);
When did the period of “compensable” delay occur? (this simply restates the ultimate issue in the
case); and, Has the Department “gone too far”? (again, this is the ultimate question.) Sedat,
_ however, does not identify any disputed factual.issues. that stand in the way of resolving these four
qﬁestions. Nor‘ do we independently perceive any.

Quite to the contrary, the parties are to be commended for putting together a comprehensive
set of stipulated facts and documents. Perhaps after ten years of almost continuous litigation, it
would have been surprising if the parties were not able to stipulate to all of the essential facts. The
stipulated record paints a complete record of the material facts,‘and no purpose would be served by
taking further testimony in this matter. Sedat did not unequivocally admit every allegation in the
Department’s motion, but we have carefully reviewed its responses -and found its limited denials
either to be along the lines discussed above (relating to irrelevant issues or issues that have been
decided in Sedat’s favor)_, or in the nature of qualification or argument that do not raise any material
disputed facts. In short, there are no genuine issues of disputed fact, and viewing the record in the
light most favorable to Sedat, we are nevertheless able to conclude as a matter of law that no taking
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has occurred here.

Accordingly, we issue the following Order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
SEDAT, INC. and SEVEN SISTERS MINING
CO., INC.
V. : EHB Docket No. 99-171-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 18" day of July, 2000, the Department’s motion for summary judgment is
GRANTED. The Department’s actions did NOT result in a taking. The Secretary of the Board is
directed to return this matter to the Armstrong County Court of Common Pleas. Our jurisdiction is

relinquished.

ENVIRONMENTAL HEARING BOARD

Administrative LawMJudge
Chairman

R/

THOMAS W. RENWAND
Administrative Law Judge
Member
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DATED:

bap

July 18,2000

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esquire
Barbara J. Grabowski, Esquire
Southwestern Regional Counsel

For Appellant:

Harry F. Klodowski, Esquire
Stephen C. Smith, Esquire
Suite 3321 Grant Building
330 Grant Street

Pittsburgh, PA 15219
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MIC LE A. COLEMAN
Administrative Law Judge
Member
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BERNARD A. LABUSKES, JR.
Administrative Law Judge
Member

MIZHAAEL L. KRANCER
Administrative Law Judge
Member



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY IV

TELECOPIER (717) 783-4738 © HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
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HARRIMAN COAL CORPORATION

v. : EHB Docket No. 98-235-C

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: July 21,2000
PROTECTION :

OPINION AND ORDER ON
MOTION TO DISMISS

By Michelle A. Coleman, Administrative Law Judge
Synopsis:

A motion to dismiss an appeal of a compliance order as moot is denied, despite the lifting
of the compliance order. The recipient of a compliance order based on alleged violations under
the Surface Mining Conservation and Reclamation Act, the Act of May 31, .1945, P.L. 1198, as
amended, 52 P.S. § 1396.3a(d) (Surface Mining Act) continues to have a stake in an appeal of
the order—even after the order has been lifted—as a result of the penalty escalation provisions in
25 Pa. Code § 86.194.

OPINION

This appeal concerns a compliance order that the Department of Environmental
Protection (DEP) issued to Harriman Coal Corporation (Appellant) of Valley View,
Pennsylvania. The November 25, 1998, order reiated to Appellant’s Good Spring South mining

operation, in Porter Township, Schuylkill County. It cited Appellant for exceeding the 1500-foot
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limit on the length of an open pit; directed Appellant to backfill and regrade the site December
28, 1998, so that the open pit fell within the limit; and directed Appellant to cease all other
mining activities at the site.

On December 17, 1998, Appellant filed a notice of appeal challenging the compliance
order: The appea1 asserts, among other things, that the Department abused its discretion by
issuing the compliance order because the order was not necessary for the Department to enforce
the provisions of the Surface Mining Act.

The Department filed a motion to dismiss and supporting memorandum on law on May 5,
2000, and Appellant filed an answer and memorandum opposing the motion on June 19, 2000.
The Department did not file a reply.

In its motion and memorandum, the Department maintains that Appellant’s appeal is
moot because (1) Appellant agreed in a March 15, 1999, consent order and agreement to pay a
$100,000 civil penalty for~—among other things—the violationsv alleged in the compliance order;
and (2) the Department lifted the compliance order in a June 7, 1999, inspection report.
Appellant responds that the mootness doctrine does not apply here becéuse, during license and
permit application reviews, the Department may consider orders that are lifted after compliance
but not those that are vacated, rescinded, or withdrawn before compliance. Appellant also argues
that, even assuming the Board could grant no meaningful relief in this instance, the appeals falls
within exceptions to the mootness doctrine because the issue is one of great public importance
and is capable of repetition yet evading review.

The Board will grant a motion to dismiss only w};ere there are no material factual

disputes and the moving party is entitled to judgment as a matter of law. See Smedley v. DEP,
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1998 EHB 1281, 1282. We deny the Department’s motion to dismiss here because the
Department has failed to establish that it is entitled to judgmerit as a matter of law.

“In determining whether a case is moot, the appropriate inquiry is whether the litigant has
been deprived of the necessary stake in the outcome, or whether the court (or agency) V&‘fﬂl be
able to grant effective relief.” A4l Hamilton Contracting Co. v. Department of Environmental
Resources, 496 A.2d 516, 518 (Pa. Cmwlth. 1985) (citations omitted). Generally, tribunals may
not decide moot issues. See, e.g., Flynn-Scarcella v. Pocono Mountain School District, 745 A.2d
117, 119 (Pa. Cmwlth. 2000). However, exceptions to the mootness doctrine exist “where the
conduct complained of is capable of repetition yet likely to evade review, where the case
involves issues important to the public interest, or where a party will suffer some detriment
without the court's decision.” Sierra Club v. Pennsylvania Public Utilz'ty. Commission, 702 A.2d
1131, 1134 (Pa.Cmwlth.1997), aff'd, 731 A.2d 1133, 1134 (Pa. 1999).

Both parties agree that the Department lifted the compliance order at issue here by virtue
of the Department’s June 7, 1999, inspection report. (Motion, paragraph 20; answer, paragraph
20.) Because the Department’s lifting of the order removed any duties that might have otherwise
" remained under the ‘order, the Board could givé Appellant no additional relief from the order
once thé Department lifted it. Thus, Appellant’s appeal of the compliange order technically
became moot when the Department issued the inspection report lifting the order. However,
Appellant’s appeal falls within an exception to the mootness doctrine because, as explained
below, Appellant could suffer some detriment were the Board not to proceed with its appeal.

Although both Appellant and the Department treat the issue as one of first impression in
their filings, and neither of them mention the Commonwealth Court’s decision in 4! Hamilton

Contracting Co. v. Department of Environmental Resources, 496 A.2d 516 (Pa. Cmwlth. 1985),
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that case is controlling here. 4! .Hamz'lton involved an order the Department issued to a coal
company (Hamilton), directing it to clean-up a diversion ditch, catch Easin, and underdrain
within 11 days. 496 A.2d at 517. Hamilton first complied with the order but later filed a notice
of appeal. Id The Board dismissed thé appeal as moot on the basis that Hamilton had already
complied with the order. Id. at 517-518.

The Commonwealth Court reversed the Board on appeal and remanded the case back to
the Board. The Court held that, despite Hamilton’s compliance with the order, Hamilton
continued to have a stake in its apiaeal before the Board because of a penalty escalation provision
in the Department’s regulations. The Court explained:

Hamilton maintains that in assessing future civil penalties one factor which is
considered by DER is prior violations and that by precluding Hamilton from
litigating the propriety of the abatement order the result is to subject Hamilton to
the penalty escalation provision in DER regulation 86.194, 25 Pa. Code §
86.194.... This regulation ... requires consideration of prior violations in
assessing future civil penalties. At oral argument DER maintained that should
the prior violation be utilized in such a manner against Hamilton, DER would
then be required to prove the existence of the ... violation. While DER did not
explain how it would do so, in all likelihood it would introduce the abatement
order and attest to Hamilton’s compliance with that order. Thus, Hamilton’s
timely action would be used against it. Hamilton would then be forced to rebut .
this evidence and clearly it would be at a disadvantage to prove the negative ...
that may have occurred two years earlier. This result is absurd and unfair. The
matter should be litigated now while the witnesses are fresh and the data
available....

This Court realizes that had Hamilton obtained a stay ... the instant
problem would not have arisen. We note in particular that the DER regulations
contain no indication that requesting or obtaining a stay is a mandatory step to
preserve appeal rights. 25 Pa. Code § 21.76 provides, “[a]petition for supersedeas

. may be filed at any time during the proceeding.” (Emphasis added.)
Moreover, a civil penalty can be reduced by swift compliance with a DER
order..., and thus Hamilton may well have had legitimate reasons for prompt
compliance.

494 A.2d at 518-519 (footnote omitted).
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There are some differences between 4! Hamilton and the instant appeal. For instance, in
Al Hamilton, the Department appears never to have lifted the order, and the Department issued a
civil penalty based on the violations aileged in it. Nevertheless, the same feasoning that the
Commonwealth Court outlined in A/ Hamilton applies here. As in Al Hamilton, Appellant seeks
to challenge an order that alleges violations under the Surface Mining Act, and Appellant
complied with the order while it retained the force of law. The relevant portions of § 86.194 of
the Department’s regulations remain unchanged since the Court issued its decision in A/
Hamilton. And, the penalty escalation provision in § 86.194 does not distinguish between
violations alleged in orders. that remain valid and those alleged in orders that have been lifted.
Thus, Al Hamilton controls here.

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HARRIMAN COAL CORPORATION
V. EHB Docket No. 98-235-C
COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 21* day of July, 2000, it is ordered that the Department’s motion to
dismiss is denied.
ENVIRONMENTAL HEARING BOARD

M/ @é’“‘“f

MICHELLE A. COLEMAN
Administrative Law Judge
Member '

DATED: July 21, 2000

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:

Charles B. Haws, Esquire

Southcentral Regional Counsel
For Appellant:

Charles E. Gutshall, Esquire

Paul J. Bruder, Esquire

RHOADS & SINON

Dauphin Bank Building, 12% Floor

One South Market Square

Harrisburg, PA 17108-1146
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

(717) 787-3483 400 MARKET STREET, RO. BOX 8457 WILLIAM T. PHILLIPY IV
TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

WWW._ EHB.VERILAW.COM

HARRIMAN COAL CORPORATION

V. : EHB Docket No. 99-218-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: July 21, 2000
PROTECTION :

OPINION AND ORDER ON
MOTION FOR PARTIAL SUMMARY JUDGMENT

By Michelle A. Coleman, Administrative Law Judge
Synopsis: |
The Board denies a motion for partial summary judgment in an appeal 6f an anthracite
mining permit that requires that the Department consent to the removal of any mining equipment
from the site. The fact that the Department’s regulations only require permission to remove
backfilling equipfnent does not necessarily mean that the Department abused its discretion by
issuing a permit requiring peﬁnission for the removal of other equipment as well. Furthermore,
even assuming the Department had abused its discretion by requiring permission to remove the
other equiﬁment, material issues of fact remain concerning whether some of the equipment listed
in the permit would be used for backfilling.
OPINION
This appeal concerns special conditions in an anthracite surface mining permit that the

Department of Environmental Protection (DEP) reissued to Harriman Coal Corporation
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(Appellant). The Department issued the permit on September 20, 1999, for Appellant’s Good
Spring South niining operation, in Porter Township, Schuylkill County.

On October 20, 1999, Appellant filed a notice of appeal challenging special conditions 1,
2,4,5,7,8,10, and 11 of the permit. Among other things, Appellant argues that the Department
abused its discretion because the requirements in the special conditions go beyond what is
required in Chapter 88 of the Department’s regulations, 25 Pa. Code Chapter 88.

On May 23, 2000, Appellant filed a motion for partial summary judgment and supporting
memorandum of law. In the motion, Appellant moves for summary judgment on special
condition 1 in the permit. The Department filed an answer and memorandum in opposition on
June 19, 2000. Appellant filed a reply on July 10, 2000.

In its motion, Appellant argues that it is entitled to judgment as a matter bf law on special
condition number 1 because the condition requires that Appellant obtain written permission from
the Department before it can remove any mining equipment from the Good Spring South
operation, while section 88.115(d) of the Department’s regulations, 25 Pa. Code § 88.115(d),
requires only that a mine operator obtain written permission before it removes backfilling
equipment from a site. According to Appellant, the Department abused its discretion by .
imposing a requirement in the permit that went beyond what was reqﬁired in the regulations, and
preventing Appellant from removing other miﬁing equipment from‘ the site would hamstring
Appellant’s ability to compete with other coal producers. Therefore, Appellant requests that we
substitute our discretion for that of the Department,' and that we modify special condition 1 so

that it comports with section 88.115(d).

! Appellant argues that the Department abuses its discretion where there is “manifestly
unreasonable judgment, partiality, prejudice, bias, ill-will, misapplication or overriding of the
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The Department disagrees. It argues (1) that 25 Pa. Code §§ 88.44 and 88.115 require
that operators obtain written permission to remove any equipment involved in mining a site
(even equipment not used in reclamation), and (2) that, even assuming that the Department’s
regulations only required Appellant to obtain permission to remove reclamation equipment, the
Department did not err by requiring permission for Appellant to remove the equipment listed in
special condition 1 because Appellant’s permit application failed to specify which of the
equipment would be used for reclamation and which would not.

- The Board may grant summary judgment where the pleadings, depositions, answers to
interrogatories, and admissions . of record—and affidavits, if any—show that no genuine issue
exists as to any material fact and that the moving party is entitled to judgment as a matter of law.
Pa. R.C.P. 1035.2; County of Adams v. Department of Environmental Protection, 687 A.2d 1222
(Pa: Cmwilth. 1997). When deciding motions for summary judgment, we view the record in the
light most favorable to the nonmoving party and will enter summary judgment. only where the

right is clear and free from doubt. Ducjai v. Dennis, 656 A.2d 102 (Pa. 1995).

law, or similarly egregious transgressions on the part of [the Department].” (Motion, paragraph
27, p. 7.) In support of that proposition, Appellant cites Sussex, Inc. v. DER, 1984 EHB 355
(Sussex I).

However, the standard for abuse of discretion set forth in Sussex I is no longer good law.
The Board reconsidered that decision and renounced the standard for abuse of discretion it used
there, writing, “[T]he language ... defining ‘abuse of discretion’ does not accurately enunciate
this Board’s scope of review of actions of [the Department].” Sussex, Inc. v. DER, 1986 EHB
350, 352 (Sussex II). The Board explained that when it formulated the abuse of discretion
standard in Sussex I, the Board looked to cases articulating the standard of review of courts
sitting in their appellate jurisdiction. However, when reviewing Department actions, the Board is
conducting a de novo review—not an appellate review—and, thus, we accord less deference to
determinations made by the Department than an appellate court extends to determinations made
by lower tribunals.

The Board itself has erroneously cited the abuse of discretion standard in Sussex I in
several decisions—even after Sussex II was decided. Those decisions should not be read as
resurrecting the standard set forth in Sussex I.
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* The Department is wrong when it argues that 25 Pa. Code §§ 88.44 and 88.115(d) require
that operators obtain written permission to remove any equipment involved in mining a site—
even equipment that is not necessary for restoration of the site (other equipment). Section 88.44
does not even address equipment; it simply contains the requirements for operation maps and
plans. Section 88.115(d), meanwhile, only requires permission to remove backfilling equipment;
it does not apply to other equipment.”

Nevertheless, Appellant has failed to show that it is entitled to judgment as a matter of
law on special condition 1 for two reasons. First, »Appellant has failed to show that the
Department would have abused its discretion by requiring that Appellant had its permission
before removing other equipment from the site. Second, even assuming that Appellant did show
that the Department would have abused its discretion by requiring its permission for Appellant to
remove other equipment, it is unclear which of the equipment listed in special condition number
1 would be used for reclamation and which would not.

I APPELLANT HAS FAILED TO SHOW THAT THE DEPARTMENT ERRED BY
REQUIRING THAT APPELLANT HAVE ITS PERMISSION BEFORE
REMOVING OTHER EQUIPMENT FROM THE SITE
Appellant assumes that, becauée neither section 88.44 nor section 88.115(d) require that

operators obtain the Department’s permission before removing other equipment,‘ the Department

necessarily abused its ciiscretion by imposing that requirement in special condition 1. However,

this assumption is incorrect. Even assuming that none of the Department’s anthracite mining

2 Section 88.115(d) provides:
Backfilling equipment needed to complete the restoration may not be removed

from the operation until backfilling and leveling has been completed and
approved in writing by the Department....
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regulations requires that operators obtain the Department’s permission before removing other
equipment, it would not necessarily follow that the Department abused its discretion by imposing
that requirement in Appellant’s permit.

The Department can impose requirements in a permit even if those requirements do not

3

appear in the Department’s regulations.” As the United States Supreme Court explained in

Security and Exchange Commissionv. Chenery Corp, et al., 332 U.S. 194 (1946):

Not every principle essential to the effective administration of a statute can or
should be case immediately into the mold of a general rule. Some principles must
await their own development, while others must be adjusted to meet particular,
unforeseeable situations....

In other words, problems may arise in a case which the administrative
agency could not reasonably foresee, problems which must be solved despite the
absence of a relevant general rule. Or the agency may not have sufficient
experience with a particularly problem to warrant rigidifying its tentative

~ judgment into a hard and fast rule. Or the problem may be so specialized and
varying in nature as to be impossible of capture within the boundaries of a general
rule. In those situations, the agency must retain power to deal with the problems
on a case-to-case basis if the administrative process is to be effective. There is
thus a very definite place for the case-by-case evolution of statutory standards.
And the choice made between proceeding in a general rule or by individual, ad
hoc litigation is one that lies primarily in the informed discretion of the
administrative agency. '

332 U.S. at 202-203. This principle of administrative law applies with equal force in the

Commonwealth. See Department of Environmental Resources v. Butler County Mushroom

(Emphasis added.)

? An agency must go through the rulemaking process to give a standard of conduct the
Jorce of law—Dbinding upon both the agency and the regulated community—as opposed to being
prepared to support the application of the standard in every instance it is applied. See, e.g,
Pennsylvania Human Relations Commission v. Norristown Area School, 374 A.2d 671, 679
(1977); Department of Environmental Resources v. Rushton Mining Company, 591 A.2d 1168,
1173 (Pa. Cmwlth. 1991). However, Appellant does not argue that the Department treats the
provisions in special condition 1 as having the force of law or that they are part of a
comprehensive regulatory system such that the provisions might constitute invalid regulations
under the “binding norm” test, akin to the standard mining permit conditions the Commonwealth
Court held to be invalid regulations in Rushton Mining, 591 A.2d at1173.
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Farm, 454 A.2d 1, 3 n.2, 8 (Pa. 1982); Inmates of Cumberland County Prison v. Department of

Justice of Pennsylvania, 462 A.2d 937, 940-41 (Pa. Cmwlth. 1983).

The Department’s authority to attach terms and conditions to a permit is ordinarily
discretionary. See Warren Sand and Gravel Co., Inc. v. Department of Environmental
Resources,.341 A.2d 556, 565 (Pa. Cmwlth. 1975); and Pequea Township v. Herr, 716 A.2d 678,

| 686 (Pa. Cmwlth. 1998). Therefore, whether the Department erred by including a particular
requirement in a permit turns on whether the Department abused its discretion by imposing the
requirement under the particular circumstances involved in that permit—not simply whether the
requirement in the permit goes beyond what is required in the regulations.

Appellanf never addressed the question of whether the Department abused its discretién
by including special condition 1 under the particular circumstances involved in Appellant’s
anthracite mining permit. Instead, it simply argued that the Department abused its discretion
because the requirement in the permit was more stringent that the requirements in § 88.144(d).

IL EVEN ASSUMING THAT APPELLANT DID SHOW THAT THE
DEPARTMENT ABUSED ITS DISCRETION BY REQUIRING ITS
PERMISSION FOR APPELLANT TO REMOVE OTHER EQUIPMENT, IT IS
UNCLEAR WHICH OF THE EQUIPMENT LISTED IN SPECIAL CONDITION
NUMBER 1 WOULD BE USED FOR RECLAMATION
“[W]here the board finds ... that the department has abused its discretion then the board

may properly substitute its discretion for that of the department and order the relief requested.

This includes the power to modify the Department’s action and to direct the department in what

is the proper action to be taken.” Pequea Township v. Herr, 716 A.2d 678, 686 (Pa. Cmwith.

1998). However, even assuming that Appellant showed that the Department abused its

discretion by requiring the Department’s permission for Appellant to remove other equipment,

we would not substitute our discretion for that of the Department here because issues of fact
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remain concerning which of the Appellant’s equipment would be used in reclamation and which
would not.
Special condition 1 of the permit provides, in pertinent part:

The minimum equipment to be utilized for mining and reclamation on this
[surface mining permit] shall consist of the following:

Excavators: 2 — 4600 Manitowac dragline...
1 — EX 1100 Hitachi...
1-245 Caterpillar...

Loaders: 1 — 988B Caterpillar Loader...
1 —72-81 Terex...
1 - 980 B Caterpillar Loader...

Trucks: 2 - 773B Caterpillar...
3 — D400D Caterpillar...

Dozer: 1 — D8N Caterpillar

\
No equipment listed above may be removed from the site until backfilling,

grading and leveling of the site has been completed and approved in writing by

the Department.... However, the operator may request to remove or replace

equipment if he can demonstrate to the Department’s satisfaction that each piece

of equipment to be removed or replaced is not required to complete the mining or

reclamation of all affected areas.... '

It is unclear from the permit which of the equipment listed in special condition number 1
will be used for reclamation. Although Appellant’s motion for summary judgment asserts that
“In]ot all of the equipment listed in the mining plan of the permit is necessary to reclaim the
Good Spring South operation,” (Motion, paragraph 39, p. 10), the Appellant’s motion does not
make clear precisely which equipment will be used for reclamation.

In support of the averment in its motion that “[n]ot all of the equipment listed in the

mining plan of the permit is necessary to reclaim the Good Spring South operation,” Appellant
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cites the deposition of David .Williams, an engineering and surveying consultant Appellant
retained. Williams testified:

I don’t believe that you need two drag lines on the site to accomplish what the

backfilling requirements are. I don’t believe you need all of the trucks that are

listed there. There are five of them listed. And, certainly, you may only need

one loader as far as the reclamation goes. And a 245 Caterpillar wouldn’t put too

much of a dept in the reclamation obligation on that site either.

(Motion, Ex. 7, p. 12.)

The problem with Williams’ testimony is that it is unclear precisely how it relates to the
equipment listed in special condition number 1. It is clear from his testimony that Williams
thinks that the 245 Caterpillar excavator and one of the 4600 Manitowac draglines are not
necessary for reclamation. But Williams’ testimony concerning the truéks and loaders is more
problematic. For instance, although Williams testifies that not all five trucks are needed, he does
not say whether Appellant can do without one or more of the 773 B Caterpillars, or one or more
of the D400D Caterpillars, or whether the Appellant can do withouf one or more of either one.
-Similarly, although Williams testifies that Appellant may only need one loader, he does not say
whether the Appellant could do without the 988B Caterpillar Loader, or the 72-81 Terex loader,
or whether the Appellant could do without either one. Consequently, material issues of fact
remain concerning precisely which of the trucks and which of the loaders are necessary for
backfilling.

Since Appellant failed to show that the special condition 1 constituted an abuse of the
Department’s discretion by requiring permission for appellant to remove other equipment, and
factual issues remain concerning whether some of the equipment listed in the condition will be
used for reclamation, we shall deny Appellént’s motion for partial summary judgment and

proceed to a hearing on the merits. At hearing, one of the crucial issues concerning condition 1
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will be precisely which equipment listed in the condition is necessary for reclamation. The
Department need not establish that special condition 1 is reasonable with regard to equipment
necessary for reclamation. (As noted above, this requirement appears at section 88.115(d) of the
Department’s regulations; therefore, it has the force of law.) For other equipment, however, the
Department must prove that the requirements are unreasonable to the extent that they go beyond
what is in the regulations. |

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
HARRIMAN COAL CORPORATION
V. : EHB Docket No. 99-218-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 21* day of July, 2000, it is ordered that Appellant’s motion for partial

summary judgment is denied.

ENVIRONMENTAL HEARING BOARD

WAl (Yo

MICHELLE A. COLEMAN
Administrative Law Judge
Member

DATED: July 21, 2000

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Charles B. Haws, Esquire
Southcentral Regional Counsel

For Appellant:

Charles E. Gutshall, Esquire

Paul J. Bruder, Esquire

RHOADS & SINON

Dauphin Bank Building, 12® Floor
One South Market Square
Harrisburg, PA 17108-1146
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
- 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY 1V
TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
WWW.EHB.VERILAW.COM

VALLEY CREEK COALITION
| v. | : EHB Docket No. 2000-068-MG

COMMONWEALTH OF PENNSYLVANIA, : Issued: July 26,2000
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and VANGUARD GROUP

OPINION AND ORDER ON
MOTION TO COMPEL

By .George J. Miller, Administrative Law Judge
Synopsis:

The Board grants a motion to compel answers to interrogatpries because they are relevant
to the subject matter of the objections raised in a notice of appeal which is not clearly without
‘merit and involve matters which were considered by the Department during the permit review

process.

OPINION

Before thé Board is the motion of the Valley Creek Coalition (Appellant) to compel the
Vanguard Group (Permittee) to answer interrogatories concerning the Appellant’s third party
appeal of an NPDES permit issued by the Department. The permit was issued for the Permittee’s
expansion of its corporate campus in Tredyffrin Township, Chester County and authorizes the
discharge of stormwater from its construction activities to the Little Valley Creek. The Appellant

objected to the permit because, among other things, it alleges that the Department failed to
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properly consider and require management of post-construction discharges into the Valley Creek
Watershed from permanently installed control facilities authorized as part of the permit.

During the course of discovery, the Appellant sent its first set of interrogatories to the
Permittee on May 4, 20'00. The Permittee objected, and declined to answer interrogatories 15 to
21 because it did not believe that these questions were relevant to the appeal inasmuch as they
related to discharges which would occur after the Permittee’s construction was complete and the
term of the permit expired. During the month of June, counsel attempted to reach an agreement
concerning the relevance of the subject matter of interrogatories. Failing to persuade the
Permittee’s counsel to his point of view, the Appellant has filed a‘motion to compel answers to
the interrogatories on July 3, 2000. The Permittee filed its response on July 17, 2000. Both
parties included extensive briefing in support of their respective positions.

The Appellant argues that it is entitled to inquire into the consideration of post-
cdnstruction discharges in the permitting process because the issue was clearly raised in its
notice of appeal and the matter was given some consideration by the Department and by the
Permittee during the permit review process. The Permittee argues that its permit is explicitly
iimited to discharges which occur during construction, and therefore, as a matter of law, post-
construction discharges are irrelevant to the question of whether the NPDES permit was properly
issued by the Department. For the reasons that follow, we believe that the Permittee must
answer the interrogatories propounded by the Appellant.

Thé Board’s discovery procedure is, for the most part, governed by the Rules of Civil
Procedure. 25 Pa.-Code § 1021.111(a). Those rules provide that “a paﬁy may obtain discovery
regarding any matter, not privileged, which is relevant to the subject matter involved in the
pending action . . . .” Pa. R.C.P. No. 4003.1(a). “Relevancy” for the purposes of discovery is to
be broadly construed. T.W. Phillips Oil & Gas Co. v. DEP, 1997 EHB 608; Starr v. DEP, 1996
EHB 313; Harbison-Walker Refractories v. DER, 1992 EHB 943. This is distinct from the
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concept of relevancy for the purposes of hearing, which is a much narrower inquiry: For the
purposes of discovery, it is not a ground for objection that the information sought would be
inadmissible at hearing, so long as it is reasonably likely that the information will lead to
admissible evidence. Pa. R.C.P. No. 4003.1(b); City of Harrisburg v. DER, 1992 EHB 1007; City
of Harrisburg v. DER, 1992 EHB 170. The burden is on the party objecting to a discovery
request to demonstfate its right to refuse to produce the information. Estate of Charles Peters v.
DER, 1991 EHB 653.

With these principles in mind, we grant the Appellant’s motion to compel. First, the
subject of post-construction discharges was at least touched upon by both the Department and the
Permittee during the permit review process. (See e.g., Appellant’s Motion to Compel Ex. 2
(Department’s Answers to the Appellant’s First Set of Interrogatories)) The Permittee concedes
as much in it memorandum of law opposing the motion to compel. Since it was considered a
relevant subject during the permit review process, it could certainly be relevant to whether the
permit was properly issued by the Department.

Second, there is no dispute that the Department’s consideration of post-construction
discharges was raised as a basis of objection in the Appellant’s notice of appeal. However, the
Permittee argues that simply raising an issue in a notice of appeal does not make it a legitimate
subject for appeal. Specifically, the 'Permittee contends that it should not have to answer these
interrogatories because as a matter of law, neither the Permittee nor the Department is required to
consider post-construction discharges.

This issue goes to the heart of the Appellant’s appeal and is not clearly without merit. It
may very well be that the argument that the Department is required to consider post-construction
discharges when it issues an NPDES permit which calls for permanent control facilities is
without legal support. We recently considered a series of motions for summary judgment which

raised a similar contention. In Valley Creek Coalition v. DEP, 1999 EHB 935, we first held that
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we had the authority to consider whether the Department abused its discretion in issuing a'permit
which provided for permanent facilities affecting storm water flow to a watershed even though
on the face of the permit only construction activities were authorized. Second, although we
denied summary judgment because of disputed issues of material fact, we found that there was
some legal support for the proposition that the Department may be required to consider post-
construction discharges pursuant to its duty to preserve the water resources of the ”
Commonwealth under the Clean Streams Law.! Yet, for the purposes of this motion, we are not
required to make this determination, and leave the question for another day. Cf. . W. Phillips
Oil & Gas Co. v. DEP, 1997 EHB 608 (although the Board was unable to determine the
relevancy of certain data to the ultimate disposition of the appeal, in view of the broad definition
of relevance for the purposes of discovery it denied a motion for protective order). 2

In sum, we believe that the subject of post-construction discharges was properly raised as
an objection in a notice of appeal and is not completely baseless; it is therefore a proper subject
of inquiry for discovery purposes. The interrogatories are relevant to the subject-matter of those
objections. See Starr v. DEP, 1996 EHB 313; City of Harrisburg v. DER, 1992 EHB 170
_(matters raised in the notice of appeal are relevant subjects of inquiry for the purposes of
discovery). |

Accordingly, we enter:

U Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1- 691.1001.
2 Of course, the Permittee may test the legal adequacy of the Appellant’s claim in
dispositive motions.
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COMMONWEALTH OF PENNSYVANIA
ENVIRONMENTAL HEARING BOARD
VALLEY CREEK COALITION
y. : EHB Docket No. 2000-068-MG
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and VANGUARD GROUP

ORDER
AND NOW, this 26th day of July, 2000, the motion to compel answers to interrogatory
numbers 15-21 of the Valley Creek Coalition’s First Set of Interrogatories to the Vanguard
Group is hereby GRANTED. The Vanguard Group shall answer these interrogatories within 20

days of entry of this order.

ENVIRONMENTAL HEARING BOARD

)

GEORGE J.
Administrative Law Judge
Chairman

DATED: July 26, 2000

c: For DEP Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:

Martha E. Blasberg, Esquire
Southeast Region
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For Appeliant:

John Wilmer, Esquire
21 Paxon Hollow Road
Media, PA 19063

For Permittee:
Thomas A. Riley, Jr., Esquire
Denise R. Yarnoff, Esquire
Michael T. Shiring, Esquire
RILEY, RIPER, HOLLIN

& COLAGRECO
240 Daylesford Plaza
P.O. Box 568
Paoli, PA 19301
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR -~ RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY IV
TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOART
WWW.EHB.VERILAW.COM

EDWARD A. DELLINGER
v. :  EHB Docket No. 2000-106-K
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :  Issued: July 27,2000
PROTECTION :

OPINION AND ORDER ON
RULE TO SHOW CAUSE

By Michael L. Krancer, Administrative Law Judge
Synopsis:

An appeal is dismissed on a Rule to Show Cause why the Board should not
dismiss for lack of jﬁrisdiction as the appeal was not timely filed and there are no grounds
for application of the concept of app¢a1 nunc pro tunc. There is not good cause for failure
to file the appeal within the 30 day mandatory period. There is no non-negligent failure
to file the appeal on time, fraud, or breakdown in the Board’s process. There is no
legitimate reason that Appellant vcould not have filed the appeal within 30 days of the
action he claims is appealable to the Board. |

I PROCEDURAL BACKGROUND

Edward A. Dellinger (Dellinger) initiated this matter on May 16, 2000, by filing a
Notice of Appeal with the Board. The appeal purported to be from the action of the
Hellam Township Sewage Enforcement Officer’s (SEO’s) denial of Dellinger’s

application for a permit to construct and operate an on-lot sewage system which denial
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was issued on July 8, 1995 and then again on July 9, 1998. Oﬂ May 30, 2000, the Board
issued a Rule To Show Cause why the appeal should not be dismissed as untimely.
Dellinger filed a Responsé on June 7, 2000." The Department of Environmental
Protection (DEP) filed a Response on June 16, 2000.

II. FACTUAL BACKGROUND

On May 25, 1995, Dellinger submitted a permit application to Hellam Township
for an on-lot sewage system. (NOA).> William Deal (Deal), the Hellam Township SEO,
reviewed Dellinger’s application. Deal tested Dellinger’s soil twice in June 1995 to

determine if the percolation rate (perc rate) was suitable for an on-lot sewage disposal

! Dellinger filed his appeal pro se. He has continued to represent himself -
throughout the Rule to Show Cause process. By letter dated July 6, 2000 to Mr.
Dellinger, the Board admonished Mr. Dellinger that the Board is a legal forum which
follows legal procedure and precedent, that the Board is governed by legal doctrines and
proscriptions which can be difficult for persons not trained in the law, and that competent
and experienced legal counsel is highly recommended.

2 DEP’s response to the Board’s May 30, 2000 Rule to Show Cause asserted that
the Board had no subject matter jurisdiction not only because the appeal was not filed
within the required 30 days but also for another reason, i.e., because the action Dellinger
was attempting to appeal was that of a local township officer and, thus, no DEP action
was involved. The Board allowed Dellinger to respond to that additional theory by
issuance of a second Rule to Show Cause dated June 20, 2000. While DEP’s argument
on that point may be well taken, Klay v. DER, EHB 163, 168 (observing that the
Legislature has specifically placed jurisdiction over appeals from SEO permit issuance
decisions with the local agency, not the Board), that matter is not before us as this is a
disposition of the May 30, 2000 Rule to Show Cause regarding timeliness and DEP has
not filed a Motion to Dismiss on that ground.

? The factual background is taken from Dellinger’s Notice of Appeal. Dellinger’s
Notice of Appeal is cited as “NOA”. Exhibits to the Notice of Appeal are cited as “NOA
Ex.-_.” Dellinger’s Response to the Board’s May 30™ Rule to Show Cause is cited as
“D-R.” DEP’s Response to the Board’s May 30™ Rule to Show Cause is cited as “DEP-
R.”
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system.! (NOA). The test revealed that Dellinger’s lot was unsuitable for an on-lot
sewage disposal system because it had a perc rate in excess of 90 min/inch. (NOA). On
July 10, 1995, Dellinger received Deal’s July 8, 1995 letter denying his on-lot permit
application. (NOA, Ex-BB).

For the next three years, Dellinger actively investigated his application denial; he
sought a second opinion on Deal’s soil test, researched the la.w on on-lot sewage facilities
systems, and in 1998 he attempted to appeal Deal’s July 8, 1995 permit application denial
letter to the Hellam Township Board of Supervisors. (NOA). According to Dellinger’s
papers, in 1998 when he attempted to appeal Deal’s July 8, 1995 letter, Frank Countess,'
(Countess) Solicitor for Hellam Township, informed him and then Township Manager,
Nancy Halliwell, that the July 9, 1995 permit denial letter was “unofficial” and therefore
unappealable to the Township Board of Supervisors.” (NOA, D-R). Countess advised the
Township Manager to officially deny Dellinger’s permit application. The Townsﬁjp
mailed the official denial on July 9, 1998. (NOA Ex.-Q, D-R).

Dellinger appealed the July, 1998 “official” denial to the Hellam Township Board
of Supervisors. (NOA unlabeled exhibit) On August 20, 1998, he presented his case to |

the Hellam Township Board of Supervisors. (NOA, D-R). By “Notice of Decision” dated

* See generally 25 Pa. Code §§ 73.15, 73.16 (explaining percolation rate).

5 The circumstances surrounding Dellinger’s interaction with Solicitor Countess
are unclear from Dellinger’s Notice of Appeal and filings in response to both Rules to
Show Cause. Nonetheless, viewing the facts asserted in the light most favorable to
Dellinger we take it that the July 1995 denial of the Township Sewage Enforcement
Officer was in some way or form “unofficial” thus making it not in a format which was
then appealable to the Township’s Board of Supervisors. Therefore, the Township, at
Mr. Dellinger’s behest, issued an “official” denial in July of 1998 which was in a form
that was appealable to the Township Board of Supervisors. ’
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September 4, 1998, the Hellam Township Board of Supervisors, through Countess,
notified Dellinger that the Board had denied his appeal and upheld the decision of SEO
Deal. (NOA Ex.-RR, D-R). The Notice of Decision outlined 12 itemized “findings of
fact” in support of its decision. (NOA Ex.-RR, D-R). Additionally, the Notice of
Decision concluded by advising Mr. Dellinger that:
You are further advised that you may have the right
to file and appeal from the above decision to the York
County Court of Common Pleas within thirty (30) days
from the date of mailing of this Notice of Decision,
however, you should consult your own attorney in order to
make certain of your right to file this appeal and the
procedure in order to accomplish such an appeal.
(NOA Ex.-RR, D-R).
However, rather than appealing to the York County Court of Common Pleas,

Dellinger filed the instant Notice of Appeal with the Board on May 16, 2000.

III. DISCUSSION

A. The Parties’ Arguments

Dellinger’s Response to the Board’s first Rule argues that “unique and compelling
factual circumstances establish . .2 non-negligent failure on the part of the appellant to
appeal within a timely manner” and therefore he “seeks allowance of his appeal Nunc Pro
Tunc.” (D-R). The “unique and compelling .factual circumstances” alleged by Dellinger
are: (1) Deal’s July 1995 denial letter failed to contain a paragraph advising Dellinger of
his right to appeal the permit application denial to the Hellam Township Board of
Supervisors; (2) Dellinger was not aware until July 9, 1998 that he cduld appeal Deal’s
decision; (3) Deal failed to submit to the Township or DEP the cover sheet to his July

1995 denial letter and soil test results he performed in June 1995; (4) the Township did
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not officially deny his permit until July 1998; and (5) “Dellinger believes he could not
obtain relief in an environmental matter, via any other government agency or party, [sic]
than by the . . . Environmental Hearing Board.” (D-R).

DEP’s Response asserts that Dellinger failed to establish any good cause why the
Board should grant an appeal nunc pro tunc. (DEP-R). DEP asserts that, “Appellant
admits that he received what he considers to be ‘proper’ notice on September 4, 1998 . .
[and that] Appellant proffered no explanation as to why he waited over a year and a half
to appeal to this Board even after he received what he considered ‘proper’ noticé.” (DEP-
R). |

B. Jurisdiction

The Board’s jurisdiction can only attach to timely filed appeals or appeals nunc
pro.tunc. See Pennsylvania Game Commission v. DER, 509 A.2d 877, 886 (Pa. Cmwlth.
1986) aff'd, 555 A.2d 812 (Pa. 1989) (“[Tlhe failure to file specific grounds for. appeal
within the thirty-day period is a defect going to jurisdiction, and the time period cannot
be extended nunc pro tunc in the absence of fraud or breakdown in the court’s operation.”
(citations omitted); Rostosky v. Department of Environmental Resources, 364 A.2d 761,
763 (Pa. Cmwlth. 1976) (“The untimeliness of the filing deprives the Board of
jurisdiction.”). |

It is clear that the appeal was untimely and Dellinger has not met the standard for
application of the doctrine of appeal nunc pro tunc. As the appeal is not timely, it musf
be dismissed for lack of jurisdiction.

Board Rule 1021.52 governs timeliness of appeals, it provides:
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§ 1021.52. Timeliness of appeal

(@) Except as specifically provided in § 1021.53
(relating to appeal nunc pro tunc), jurisdiction of the Board
will not attach to an appeal from an action of the
Department unless the appeal is in writing and is filed with
the Board in a timely manner, as follows, unless a different
time is provided by statute:

(1)  The person to whom the action of the
Department is directed or issued shall file its appeal with
the Board within 30 days after it has received written notice
of the action.

) Any other person aggrieved by an action of
the Department shall file its appeal with the Board within
one of the following:

@) Thirty days after the notice of the
action has been published in the Pennsylvania
Bulletin; ’

(ii)  Thirty days after actual notice of the
action if a notice of the action is not published in
the Pennsylvania Bulletin. .

25 Pa. Code §1021.52. Three dates are important for purposes of determining whether
Dellinger filed a timely appeal: (1) July 8, 1995, the “unofficial” permit denial letter, (2)
July 9, 1998, the “official” permit denial letter, and (3) September 4, 1998, the Hellam
Township Board of Supervisors’ decision to uphold SEO Deal’s denial of Dellinger’s
permit application for an on-lot sewage syste;r'l. The Board docketed Dellinger’s appeal
on May 16, 2000, which is well beyond the 30-day appeal period prescribed by Board
Rule 1021.52(a)(1) for any of the dates of decisions just mentioned. May 16, 2000 is 4
years and 10 months after the July, 1995 unofficial notice; I year and 10 months after the
“official” notice of July, 1998; and I year and 8 months after the Board of Supervisors’
decision upholding SEO Deal’s denial. Accordingly, we lack jurisdiction over this

appeal unless Dellinger meets the Board’s standards for an appeal nunc pro tunc set out

981



in 25 Pa. Code § 1021.53. See Pennsylvania Game Commission, 509 A.2d at 886;
Rostosky, 364 A.2d at 763.

Board Rule 1021.53(f) go.verns appeals nunc pro tunc to the Board, it provides:
“The Board upon written request and for good cause shown may grant leave for the filing
of an appeal nunc pro tunc, the standards applicable to what constitutes good cause shall
be the common law standards applicable in analogous cases in courts of common pleas in
this Commonwealth.” 25 Pa. Code § 1021.53(f). In Bass v. Commonwealth, 401 A.2d
1133, (Pa. 1979), the Pennsylvania Supreme Court explained that an appeal nunc pro
tunc is appropriate only in “cases where ‘there is fraud or some breakdown in the court’s
operation”® or when there is “a non-negligent failure to file a timely appeal.” Id. at 1135.

Bass, exemplifies a case where the court granted an appeal nunc pro tunc based on
appellant’s non-negligent failure to file a timely appeal. In Bass, appellant’s counsel
prepared the appeal papers six days in advance of the appeal deadline. However, the
papers were not filed until four days after the deadline expired because tile secretary
responsible for this task became suddenly ill and no other employee was aware that the
appeal papers needed to be filed. Compare id. at 1134-35, with Borough of Bellefonte v.
DER, 570 A.2d 129, 130 (Pa. Cmwlth. 1990) (“It is clear that Petitioners have not
presented a unique and compelling factual circumstance for which an appeal nunc pro
tunc may be granted. Although the secretary mailed the appeal papers to all other parties,

she just forgot to mail them to the EHB. Petitioners’ argument is not that the secretary

% Quoting West Penn Power Co. v.-Goddard, 333 A.2d 909, 912 (Pa. 1975).
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was unable to mail the notice, but that emotional distress is an excuse for negligent
performance of her duties. The EHB did not err in rejecting this argument.”).

JEK Construction Company and Washington Township are two instances where
the Board granted an appeal nunc pro tunc based on a breakdown in the Board’s
operations. In JEK Construction Company, the Board failed to docket JEK Construction
Company’s (JEK) letter as a skeleton appeal even though given the letter’s contents it
was the Board’s normal practice to have don¢ so.) JEK Construction Company v. DER,
1987 EHB 643, 646. JEK ultimately filed an untimely appeal with the Board. .Id. at 643-
44. The Board granted JEK’s Motion to Allow Appeal Nunc Pro Tunc holding that a
breakdown in its operations occurred with its failure to docket the JEK’s letter as a
skeleton appeal. Id. at 645.

| In Washington Township, the Board prematurely discharged a Rule to Show
Cause issued to the Appellants that lead the Appellants to believe that their appeal was
perfected even though the appeal remained unperfected. Washington Township v. DER,
1995 EHB 403, 404-406. DEP motioned to dismiss Washington Township’s appeal as
unperfected. Id. at 405. The Board granted Washington Township leave to file an appeal
nunc pro tunc holding that the Board’s preméture discharge of the Rule to Show Cause
resulted in the breakdown of the Board’s process. Id. at 407.

Dellinger has not established any causé let alone good cause for the Board to grant
leave to file an appeal nunc pro tunc. 25 Pa. Code § 1021.53(f). Even if, as Dellinger

asserts, there was a “breakdown” involved in the July 8, 1995 “unofficial” denial, the

7 The Board’s Rules no longer provided for skeleton appeals.
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July, 1998 denial was “official”. Indeed, Dellinger appealed the July, 1998 denial to the
Township Board of Supervisors. That appeal was, in turn, denied and Dellinger was
notified in that denial that he could appeal to the Common Pleas Court within 30 days.
Moreover, Dellinger has not asserted, nor could he, that there has been a breakdown of
the Board’s operations. He does not assert that the July 9, 1998 notice or the September
4, 1998 Notice of Decision led to the uﬁtimely filing of his appeal with the Board. In
fact, D¢llinger asserts no reason whatsoever that he did not file an appeal with this Board
in. 1998 within 30 days of either the issuance of the “official” notice of the denial of his
permit application on July 9, 1998 or the issuance of the Notice of Decision by the Board
of Supervisors on September 4, 1998. Thus, application of the concept appeal nunc pro
“ tune has no place in this case.®

Accordingly, we enter the following order:

8 Obviously, the fact that Dellinger “believes he could not obtain relief in an

environmental matter, via any other government agency or party, [sic] than by the ...
Environmental Hearing Board” is not a factor which allows application of the concept of

appeal nunc pro tunc.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

EDWARD A. DELLINGER

V. : EHB Docket No. 2000-106-K

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 27" day of July, 2000, the Notice of Appeal ‘of Edward A.

Dellinger is dismissed for lack of subject matter jurisdiction.

- ENVIRONMENTAL HEARING BOARD

GEOBGEJ. MILIER
Administrative Law Judge
Chairman

/ :
- /
THO S W. RENWAND

Administrative Law Judge
Member
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MICHAEL L. KRANCER
Administrative Law Judge
Member

DATED: July 27, 2000

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Alexandra C. Kauper, Esquire
Southcentral Region

Appellant:

Edward A. Dellinger
4792 Fahringer Drive
York, PA 17406
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY IV
TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

Y DEFENSE TOGISTICS AGENCY,
DEPARTMENT OF THE ARMY, and
DEFENSE SUPPLY CENTER : -
PHILADELPHIA : EHB Docket No. 2000-004-MG

V. :

: : Issued: July 28,2000
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON APPELLANT’S SECOND MOTION
TO COMPEL ANSWERS TO INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS

By George J. Miller, Administrative Law Judge
Synopsis:
| The Board grants a motion to compel answers to interrogatories that may lead -to
admissible evidence with respect to the basis of the Department’s Order directing the appellant to
conduct specified remediation activities. The Board denies the motion to compel further answers
to other interrogatories where the Department has produced extensive information and the
appellant claims only that there must be more information available.
OPINION

Background

This appeal is from the December 10, 1999 Order of the Department of Environmental

Protection (Order) directing the Appellant’ to undertake specified steps to remediate conditions

! The Appellant appears to be three separate entities: the Defense Logistics Agency,
Department of the Army, and Defense Supply Center of Philadelphia. The Notice of Appeal and
subsequent filings refer to them as a singular appellant.
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arising from petroleum contamination in a portion of South Philadelphia, including odor arising
from petroleum vapors. The Order was issued primarily under the provisions of the Clean
Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1- 691.1001, and the
Storage Tank and Spill Prevention Act, Act of July 6, 1989, P.L. 169, as amended, 35 P.S. §§
6021.101 - 6021.2104. The Appellant and‘ its predecessor, Defénse Personnel Support Center
(DSCP), and Sun Company, Inc. (Sun) have been involved with the Department for some time in
working toward the remediatioﬁ of this contamination plume pursuant to a Consent Order and
Agreement dated October 16, 1998. Portions of this plume underlié or adjoin facilities owned
and operated by DSCP and Sun. Prior to the issuance of the Order the Department attempted to
require DSCP to perform some of the work required by the Order by a regulatory decision under
the Consent Order and Agreement. Howevér, the Board sustained DSCP’s appeal of this
decision in an adjudication based on a stipulated record. The Board held that the tasks required
under this decision were not required of DSCP by the remediation agreement in the absence of'
evidence that this was necessary to prevent an unacceptable health or environmental risk a§
required by the Consent Order and Agreement. Defense Personnel Support Center v. DEP, 1998
EHB.512.

The Order directs the Appellant, among other things, to maintain and operate the
petroleum non-aqueous phase liquids (NAPL) removal system currently in place on the Passyunk
Homes property and the DSCP facility and to design, construct, maintain and operate any
additional remedial systems necessary to remove as much of the petroleum NAPL from the
affected areas as is practicable. It also requires the Appellant to assume responsibility for the
operation of that portion of the sewer air collection and filtration system installed by Sun on the

Packer Avenue Sewer in South Philadelphia in 1997.
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The Appellant’s motion seeks an order from the Board compelling answers to

interrogatories propounded to the Department. For the reasons that follow we deny in part and
- grant in part this motion.
The Appellant’s Discovery Requests

Interrogatory 19 requests the Department to identify all parties responsible for releases to
the “affected area” described in the Order that were not made subject to the Department’s Order ..
and to produce all documents relied upon related to that statement. The Department objects on
the ground that this interrogatory seeks to inquire into the Department’s exercise of prosecutorial
discretion.

We will require the Department to respond to this interrogatory even though ordinarily
the decision to proceed against one party rather than another is strictly within the Department’s
discretion and is not subject to review by this Board. McKees Rocks Forging, Inc. v. ‘DER, 1994
EHB 220. See also, Penn Argyl Borough v. DEP, 1999 EHB 701. However, this is only
discovery, and the information sought may lead to the discovery of admissible evidence. In this
case, the Department seeks to have Appellant alone undertake particular steps in the remediation.
The reasonableness of such a requirement may be open to question under the circumstances of
this case.

Interrogatory 23 and its subparts seek information as to the identity and conduct of
outside parties who may have participated in the decision-making, preparation, drafting and/or
issuance of the Order, including, but not limited to, participation at discussions preliminary or
otherwise. The Appellant appears to believe that this may have been done by representatives of

Sun or by representatives of Sunoco, Inc. or ARCO, Inc. The Department objected to this
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interrogatory and its subparts on the ground that these requests seek to inquire into the
Department’s exercise of prosecutorial discretion.

The Appellant responds that this discovery is necessary to demonstrate that the Order was
an abuse of discretidn because it was issued out of partiality, bias or ill will. The Appellant
points to the Board’s opinion in Sussex, Inc. v. DER, 1984 EHB 353, in which the Board quoted
with approval a statement that an abuse of discretion may be shown by partiality, prejudice, bias,
or ill will.> The Department’s response refers to Board decisions that state that so long as the
Department’s action is in accordance with law, the Department’s motives for taking the action
are irrelevant. See, e.g., American Autowash v. DEP, 1997 EHB 568.

We grant Appellant’s motion with respect to this interrogatory withoﬁt reaching the
substance of the contentions by the parties with respect to partiality., bias or ill will. The
information sought may lead to the discovery of admissible evidence. Information as to who
participated in the drafting of the Order may well lead to information as to the hist.orical basis for
issuance of the Order which may indicate whether the Department’s issuance of the Order wasy
proper. It is not ground for objection to discovery that the information sought will be
inadmissible at trial if the information sought appears reasonably calculated to lead to the
discovery of admissible evidence. Pa. R.C.P., No. 4003.1(b). -

In reaching this result, we do not reach the question of whether the issuance of an order
influenced in part by partiality to other parties or prejudice, bias or ill will toward the Appellant

would be improper conduct where the order is otherwise reasonable under the circumstances.

2 This opinion also expressed a formulation of a limited scope of review applicable to
judicial review of administrative action. Such a limited scope of review is not applicable to
appeal proceedings before the Board because of the Board’s authority to conduct a de novo
review based on the evidence presented to it. See Pequa Township v. Herr, 716 A.2d 678 (Pa
Cmwlth. 1998); Sussex, Inc. (Sussex II) v. DER, 1986 EHB 350.
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We hold only that the Department’s broad claim of prosecutorial privilege does not protect it
from providing answers to Interrogatory 23.

Interrogatory 24 seeks information as to whether more than one order was discussed,
drafted or prepared by the Department prior to the issuance of the Order and requests the
production of any alternative draft orders and all documents which the Department relied upon to
choose among any alternative draft orders. The Department objected to this interrogatory on the
ground that this interrogatory seeks to iriquire into the Department’s exercise of its prosecutorial
discretion.

We will require the Department to answer this interrogatory and its subparts. Information
as to what employees of the Departmen;c considered in the drafting stage of the Order may be
most relevant to determine the basis for the issuance of the Order. The availability of drafts of
the order may be important in reconstructing the Depaftment’s thinking as the Department’s
employees developed their recommendations for issuance of the Order. We recognize that other
privileges may apply as these circumstances are developed in discover};. We hold only that these'
documents are not protected from discovery from Interrogatory No. 24 by the Department’s
broad claim of a privilege based on prosecutorial discretion.

The Appellant claims that the Department provided insufficient responses to
Interrogatories 8, 10, 28, 29, 30, 31 and 31a. The Deparfment responded to many of these
ihterrogatories without a specific answer and relied upon their production of documents in
accordance with the provisions of Rule 4006(b) of the Pennsylvania Rules of Civil Procedure.
That rule permits the response to interrogatories by the production of documents under the

circumstances described in that rule, which appear to apply here. Pa. R.C.P. No. 4006(b).
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The Department states that it has made its entire technical file on the NAPL plume, which
forms the subject of the Department’s Order, including confidential materials not part of the
“Right To Know Act”, public file, available to the Appellant in response to these interrogatories.
This file consists of technical reports from Sun or its predecessor, Sunoco, and its consultants,
from the Appellant and its consultants, as well as some documénts from other sources. The
Department says it also made available its entire technical file on groundwatef contamination at
the Point Breeze Processing Area of the Sunoco Philadelphia Refinery. This consists of material
leading up to and produced pursuant to a 1993 Consent Order and Agreement with Sunoco. The
Department also produced the Base Closure and Realignment files, consisting of reports
submitted by DSCP and its consultants, plus the Department and EPA review materials. Finally,
the Department says it aiso produced its internal notes and correspondence concerning the NAPL
plume, withholding only that material which is maintained only in its attorney’s file.

The Appellant’s motion does not give any indication as to why it thinks that thié
production of documents was not responsive to their interrogatories and reqqests. It is therefore
difficult for the Board to determine whether or not this production is sufficient to respond to the
discovery sought by the Appellant.

Interrogatory 8 solught information relating to the basis of Paragraph O of the
Department’s Order. The Department finding of faét stated:

| The NAPL plume is located on the DSCP facility and properties

contiguous to the DSCP facility. The Affected Area is a “site” as that term is

defined by 35 P.S. § 6026.101 (Definitions). The Affected Area includes
properties, which are at risk for exposure to petroleum vapors as a consequence of

vapor transport from the NAPL through the Packer Avenue Sewer and its

tributary sewer system, as well as properties underlain by NAPL and by dissolved
phase petroleum derived from the NAPL.
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The Appellant’s motion does not state why they believe that the documents produced by
the Department are an insufficient response to this interrogatory. Without some indication as to
what dobuments may not have been produced, the Board cannot determine that the Department’s
response is inadequate.

The Department does claim in its response to this interrogatory that the facts set forth in
this paragfaph of the Order were admitted in part by the Appellant in the prior Consent Order ”
and Agreement. The Appellant disputes this contention. We think that it is the Department’s
duty .to produce documents in response to this interrogatory and requests whether or not it
believes the Appellant may have admitted the truth of this paragraph of the Order. Whether the
Appellént has made such a binding admission must be reserved for the hearing on the merits and
the final adjudication. Accordingly, if any documentation has been withheld simply because the
Départment believes the Appellant has already admitted the facts in this paragraph of the Order,
the documents should be produced. |

Interrogatory 10 seeks information as to the basis for pﬁagraph T of the Department’s
. Order relating to the prospective closure of the Appellant’s facility. The Department answered
the interrogatory by stating that this statement in the order was primarily based upon
representations made by the Appellant to the Department. In addition, the Department responds
that it has produped the entire Department file, including the entire BRAC file addressing the
closure of the facility.

The Department will not be required to give a further response to this discovery request.
The Appellant provides no information as to what other information the Department may have
failed to disclose. In addition, the facfs of the status of the closure of the Appellant’s facility is.

peculiarly within the knowledge of the Appellant.
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Interrogatories 28-31 request the factual basis for paragraphs 1-4 of the Order

which direct the Appellant to accomplish the following:

1. DLA shall immediately maintain and operation the NAPL removal system currently
in place on the Passyunk Homes property and the DSCP facility, and shall design,
construct, maintain and operate any additional remedial systems necessary to remove
as much of the petroleum NAPL contamination from the Affected Area as is
practicable.

2. DLA shall immediately take all steps necessary to demonstrate that the Affected Area
is brought into compliance with the substantive, procedural and notice requirements
and shall meet one or a combination of the remedial standards set forth in the Land
Recycling Act and the regulations found in 25 Pa. Code Chapter 250.

3. DLA shall immediately undertake all measures necessary to ensure that the health
and safety of workers, residents and visitors within the Affected Area is protected
from any unacceptable risks associated with or contributed to by the petroleum
contamination described in Paragraphs G through O and BB through DD.

4. DLA shall immediately assume responsibility for the operation of that portion of the
sewer air collection and filtration system described in Paragraph L, which collects
and treats petroleum vapors that enter the sewer system from within the Affected
Area.

The Department’s answer to these interrogatories refers to the documents produced by it and also
directs attention to previous answers to interrogatories. In response to the motion to compel
further answers, the Department states that that these provisions are grounded on the facts and °
law set forth in the Order. In addition, the Department says that these steps represent what DEP
believes to be necessary to address the situation documented in the Department’s technical file.
The Appeliant complains that it cannot locate a response in any previous interrogatory answer
and that responsive documents were not provided. The Appellants do not describe any document
types that might exist that would answer these interrogatories.

We will not require further answer to these interrogatories at this time unless the basis for

the assignment of these tasks to the Appellant is contained in descriptive, non-privileged

documents in the Department’s possession or control. It is obvious that the decision to assign
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these tasks to the Appellant is a judgment made by Department personnel that may or may not
have been documented in any way other than privileged communications with the Department’s
counsel. As for answers to previous interrogatories, the answers to interrogatories 1-6 provide
significant information as to the Appellant’s operations and releases, the location of the plume of
contamination as it is relevant to odor abatement, the level of malodors and the history of odor
abatement perforrﬁed by Sun in the relevant area to date. In the event the basis for the decision
to assign the required tasks to the Appellant is recorded in any non-privileged documentation, the
Department will be directed to produce those docurnents.

The Appellant also claims that the Department’s answer to interrogatory 3la is
insufficient. Interrogatory 31a .asks:

Whether Appellee analyzed the health risks, if any, of odors/vapors that enters the
sewer system within the Affected Area and produces any related documents.

The Department’s response referred to the production of documents and directed attention to
previous answers to interrogatories. It also disclosed the existence of relevant calculations méde
by the Department’s consultant, which the Department states was in the public file, which was
produced for the Appellant’s inspection. The answers to previous interrogatories provide
information as to odor complaints, related instrument readings, and the location of the odor
complaints. The Department states that this evideﬁce of malodors is evidence of a violation of
law since infiltration of petroleum odors into a water of the Commonwealth is a violation of the
Pennsylvania Clean Streams Law.

We will not require further answer to this interrogatory. The Appellant is well aware that
a previous risk assessment study developed by a consultant to the Appellant and Sun and referred

to in the Board’s previous adjudication, made negative conclusions with respect to the existence
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of a health risk. We think that under these circumstances the Appellant has been given or has all
the information in response to this interrogatory to which it is entitled.

Interrogatory 33 seeks information as to amounts paid by the Appellant’s predecessor
pursuant to the Defense and Commonwealth Memorandum of Agreement and provide
documentation related to the types and amounts of such reimbursement and/or funding. The
relevancy .of this information appears to flow from the requirement of the Order that the
Appellant reimburse the Department for all expenses incurred in overseeing compliance with the
Order. In'any event, the Department’s response to the motion to compel is that it thinks} it has
produced documentary material in response to this interrogatory, but in any event the Appellant
should have records of any payments it has made.

We will require the Deﬁartment to provide a complete answer to this interrogatory. If the
amount of past payments is in dispute, both parties should disclose whatever informatign they
may have as to the amount of payments made or received.

The Appellant finally complains that the verification of David Burke is an inadequate

_verification of the answers to interrogatories. The Department responds that he is the person in
the Department most qualified té verify the answers. The fact that others may also have
provided information contained in the answers in the Department does not make Mr. Burke’s
verification inadequate.

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DEFENSE LOGISTICS AGENCY,

DEPARTMENT OF THE ARMY, and

DEFENSE SUPPLY CENTER : '
PHILADELPHIA : EHB Docket No. 2000-004-MG

V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 28th day of July, 2000, in consideration of the Appellant’s Second

Motion to Compel Answers to Interrogatories and Requests for Production of Documents, IT IS

HEREBY ORDERED as follows:

L.

The Appellant’s motion with respect to the information sought by Interrogatory
19 is GRANTED. ‘

The Appellant’s motion with respect to the information sought by Interrogatory
23 and its subparts is GRANTED.

The Appellant’s motion with ‘respect to the information sought by Interrogatory
24 is GRANTED.

The Appellant’s motion with respect to the information sought by Interrogatories
8, 10, 28, 29, 30, 31 and 31la is DENIED, except that the Department shall
produce (1) any documents withheld in answer to these interrogatories on the sole
basis of the Department’s contention that the Appellant has admitted the
allegations of the cited paragraphs of the Department’s Order, and (2) any non-
privileged documents that may describe the reasons for the Department’s
assignment of the tasks specified in the Order to the Appellant.
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5.

DATED:

The Appellant’s motion with respect to payments made by the Appellant or its
predecessor under the Defense and Commonwealth Memorandum Agreement as
sought by Interrogatory 33 is GRANTED.

The Appellant’s motion with respect to the claimed inadequacy of the
Department’s verification of the answers to interrogatories is DENIED. '

ENVIRONMENTAL HEARING BOARD

%delu

GEORGE J. MILLER
Administrative Law Judge
Chairman

July 28, 2000

DEP Bureau of Litigation:
Attention Brenda Houck, Library

For the Commonwealth, DEP:
Wm. Stanley Sneath, Esquire
Southeast Regional Counsel

For Appellant:

Suzanne M. Steffen, Esquire
Defense Logistics Agency
Defense Supply Center

700 Robbins Avenue
Philadelphia, PA 19111-5092

Karen L. Judkins, Esquire

Lieutenant Colonel, USA

Defense Logistics Agency

8725 John J. Kingman Road, Suite 2533
Ft. Belvoir, VA

Robert S. Lingo, Esquire
Associate Counsel

Office of the Command Counsel
Army Materiel Command
Alexandria, VA 22060-6222
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717)787-3483 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV

"ELECOPIER (717) 783-4738 X HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
WWW.EHB.VERILAW.COM

DAWN M. ZIVIELLO, ANGELA J. ZIVIELLO
and ARCHIMEDE ZIVIELLO, III

V. : EHB Docket No. 99-185-R

COMMONWEALTH OF PENNSYLVANIA,

STATE CONSERVATION COMMISSION :

and TING-KWANG CHIOU and CHIOU HOG :

FARM, LLC, Permittee : Issued: July 31,2000

OPINION AND ORDER ON
MOTIONS FOR SUMMARY JUDGMENT

By Thomas W. Renwand Administrative Law Judge
Synopsis:

The Board denies two dispositive motions filed in an appeal from thé approval of a
nutrient managenﬁen’_c_ plan to develop and operate a hog farm. Third-party appellants have
standing ‘where they credibly aver that the permittees’ conduct will potentially cause illness from
misapplication of manure or incorrect nitrogen concentration estimates, create malodor and cause
groundwater contémination and runoff onto propefty frequented by the appellants.

BACKGROUND

On June 30, 1999, the State Conservation Commission (Commission) approved a

Nutrient Management Plan submitted by Ting-Kwang Chiou and Chiou Hog Farm, LLC

(collectively, Chiou) for a proposed hog farm to be built and operated on approximately 137
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acres located in Clearville, Monroé Township, Bedford County.! The proposed facility qualifies
as a concentrated animal operaﬁon under the provisions of the Nutrient Management Act® (Act)
which requires the development and approval of a nutrient management plan. The Commission is
the administrative agency with the duty and authority to administer and enforce the Act. The
Commission has entered into a delegation agreement with the Bedford County Conservation
District to administer the nutrient management -program. The Act confers jurisdiction on the
Board as follows:

“Any person aggrieved by an order or other administrative action

of the Commission issued pursuant to this act shall have the right

within 30 days from actual or constructive notice of the action, to

appeal the action to the Environmental Hearing Board.”

3 P.S.§1715.

Notice of the Commission’s approval of the Nutrient Management Plan was published in
the Pennsylvania Bulletin on August 7, 1999. 29 Pa. Bull. 4327 (1999). On September 7, 1999,
Dawn Ziviello, Angela J. Ziviello and Archimede Ziviello, III (the Zivielloé or Appellants) filed
an appeal of the Commission’s approval of the Nutrient Management Plan with the
Environmental Hearing Board.> The six objections raised by the Ziviellos to the Commission’s
approval can be summarized és follows:

1. The Commission’s action was unlawful in that it failed to comply with the
Administrative Agency Law’; :

! The farmstead is commonly known as Bussard Farm.
> Act of May 20, 1993, P.L. 12, 3 P.S. §§ 1701-1718.

v 3 This is actually the second nutrient management plan submitted by the Permittees,
approved by the Commission, and appealed by the Appellants. The original nutrient
management plan was withdrawn by the Permittees and the appeal was dismissed by the Board
as moot. See Ziviello v. Commonwealth of Pennsylvania, 1999 EHB 889.

4 Act of April 28, 1978, P.L. 202, as amended, 2 Pa. C.S. §§ 501-508 relate to the
practice and procedure of Commonwealth agencies.
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2. The Commission’s action was unlawful in that it failed to comply with the
Pennsylvania Public Records Law® (commonly referred to as the Right to

Know Act);

3. The Comm1ssxon s action was unlawful in that it failed to comply with the |
Sunshine Act’;

4. The Commission’s action was unlawful in that it failed to satisfy the

requirements of the Nutrient Management Act;

5. The Commission’s action was unlawful in that it failed to comply with the
requirements of Sectlon 361 of the Nutrient Management regulations, 25
Pa. Code § 83.361(c)’; and

6. The Commission’s action was unlawful in that it failed to comply with the

requirements of Section 292 of the Nutrient Management regulations, 25
Pa. Code § 83.292.

On May 5, 2000, the Commission filed a motion for summary judgment and supporting
memorandum of law. The Commission avers that the appeal should be dismissed because the
Ziviellos lack standing to maintain it. By letter dated May 24, 2000, the Permittees indicated
that they concur in the motion for summary judgment. Also on May 5, 2000, the Permittees filed
a_motion to dismiss for lack of standing and supporting memorandum of law. Since the motion
to dismiss was filed after the close of discovery and it 'was accompanied by depositions, answers
to interrogatories and an expert report, the Board will treat the motion as a motion for summary
judgment in accordance with Rule 1035.1 of the Pennsylvania Rules of Civil .Procedure. By
letter dated June 2, 2000, the Commission advised the Board that it concurs with and joins in the

Permittees’ motion. On June 6, 2000, the Appellants filed a response to the Commission’s

5 Act of June 21, 1957, P.L. 390, as amended, 65 P.S. §§ 66.1-66.4.

8 Sub-paragraph 3.3 of the Notice of Appeal apparently cites to the version of the
Sunshine Act that was repealed The correct citation is Act of October 15, 1998, P.L. 729, 65
P.S. §§ 701 716.

Sub-paragraphs 3.5 and 3.6 of the Notice of Appeal mis-cite the Nutrient Management
Regulations as appearing in Title 52 of the Pennsylvania Code. Those regulations appear in Title
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motion, a response to the Permittees’ mbtion, and a memorandum of law in support of both
responses.®
DISCUSSION

The Board may grant summary judgment where the pleadings, depositions, answers to
interrogatories, and admissions of record, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law. Pa.R.C.P. 1035.2; County of Adams v. Department of Environmental Protection,
687 A.2d 1222 (Pa. Cmwlth. 1997). On a motion for summary judgment, the record must be
viewed in the light most favorable to the nonmoving party, and all doubts as to existence of .
| material fact must be resolved against the moving party. Washingtqn v. Baxter, 719 A.2d 733,
737 (Pa. 1998).

The motions before the Board allege that the. appeal should be dismissed on the ground
that the Appellants lack standing. In order to have standing to challenge a Department action, an
appellant must be “aggrieved.” Florence Township v. DEP, 1996 EHB 282. Accordingly, where
standing is not conferred by statute, a private party has standing to maintain an‘ action so long as
he has a direct, immediate, and substantial interest in an appeal. William Penn Parking Garqge,
Inc. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975); See also Sprague v. Casey, 550 A.2d 184
(Pa. 1984)(generally, in order to have standing to contest a government action, one must have a

substantial, direct, and immediate interest in the controversy that is distinguishable from the

interest shared by other citizens). A party has a “substantial” interest within the meaning of the

25.

8 The Appellants’ memorandum states that “[dJue to the substantially similar motions
and commonality of issues raised by the Commission and the Permittee, this memorandum of
law is filed in support of both of the Ziviellos’ [responses].” (Appellants’ Memorandum at 1)
‘Neither the Commission nor the Permittees filed a reply to the Appellants’ response to the
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William Penn standing test so long as he has an interest which surpasses the coﬁmon interest of
all citizens in seeking compliance with the law.: A party has a “direct” interest so long as the
party was harmed by the challenged action or order caused the harm. A party has an
“immediate” interest so long as there is a causal connection between the action or order
complained of and the injury suffered by the party asserting standing. Empire Coal Mining &
Development, Inc. v. DER, 623 A.2d 897, 899 (Pa. Cmwlth. 1993), appeal denied 629 A.2d 1384
(Pa. 1993). |

Both the Commission and the Permittees argue that the appeal should be dismissed for
lack of standing because the Appellants did not plead any facts in their Notice of Appeal that
alleged substantial, direct, and immediate interests. (Commission’s Motion, ¥ 16; Permittees’
Motion, § 7) This argument lacks merit. There is no requirement in the Board’s rules requiring
an.appella.nt to aver facts sufficient to show that it has standing in its notice of appeal. Valley
Creek Coalition v. DEP, 1999 EHB 935, 941. A notice of appeal need only contain the
-appellant’s objections to the actions of the Department. 25 Pa. Code § 1021.51(e); City of
Scranton v. DER, 1995 EHB 104. Accordingly, the fact that the notice of appeal does not
demonstrate that the Appellants have standing does not warrant the dismissal of the appeal.

The Commission and the Permittees next argue, based on responses to iﬁterrogatories,
deposition testimony, and the expert report filed on the Appellants’ behalf, that the Ziviellos
have not adduced any evidence demonstrating the substantial, direct and immediate interest
neceséary to give them standing to challenge the Commission’s approval of the Nutrient
Management Plan. We disagree. In response to motions, the Appellants proffered evidence

from the record in the form of depositions, answers to interrogatories and an expert report filed

motions.
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“on their behalf which indicate that they have a substantial, direct and immediate interest in the
subject matter of the present appeal. See Appellants’ Exhibits 1-6.

Angela J. Ziviello (Appellant) resides with her parents on the family homestead where
she and her brother Archimede Ziviello, III (Appellant) grew up. The homestead is
approximately 1/4 mile (approximately 300 yards) from the proposed hog farm site. Archimede
Ziviello, III and his wife Dawn M. Ziviello (Appellant), frequent the family homestead four or
five times per week and leave their daughter there for childcare at least twice per week. The
family homestead is located adjacent to a manure importer listed on the plan and adjacent to two
tracts slated to receive manure from the propoéed hog farm site. The evidence generally
describes how the Ziviellos spend their time on the family homestead, recreating there and
around the local creeks proximate to the proposed hog farm site, tending the family garden,
growing crops, and cohsuming those foods and well water located on the family homestead.’
Evidence was also offered in support of the Appellants’ allegations that they have been denied
due process rights guaranteed by the Administrative Agency Law, Right to Know Act and
Sunshine Act.

The motions challenge that the Appellants have suffered or will suffer any harm as a
result of the Commission’s action. Both the‘Commission and the Permittees argue that there is
the absence of proof of a causal connection between the Commission’s action and any potential

- harm identified by the Appellants. At such a preliminary stage in the appeal process, a party

should be required to prove that there is an objectively reasonable threat that adverse effects will

® The Board has recognized that an aesthetic appreciation for, or recreational enjoyment
of, an environmental resource can confer standing. See, e.g,Valley Creek Coalition v. DEP,
1999 EHB 935; Blose v. DEP, 1998 EHB 635, rev’d on other grounds, No. 287 C.D. 1999 (Pa.
Cmwlth. filed July 1, 1999); Belitskus v. DEP, 1997 EHB 939; Barshinger v. DEP, 1996 EHB
949. .
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occur as a result of the challenged action rather than being required to show that adverse effects
will in fact occur. See Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 120
S.Ct. 693 (2000); O’Reilly v. DEP, EHB Docket No. 99-166-L (Opinion issued May 24, 2000);
Wurth v. DEP, EHB Docket No. 98-179-MG (Opinion issued February 29, 2000)(Labuskes, Jr.,
B., concming). »The evidence currently in the record demonstrates that the Appellants in this
case risk illness from misapplication of manure or incorrect nitrogen concentration estimates,
malodors, groundwater contamination, and runoff onto the family property. The Appellants have
shown that at the present time, the likelihood of the alleged adverse effects is more than merely
speculative. The determination that the adverse effects will in fact occur as a result of the
Commission’s approval of the Nutrient Management Plan is a genuine issue of material fact
which must be made after the hearing on the merits.
| We will not dismiss the Appellants’ appeal for lack of standing at this time. The purpose
of the standing doctrine is not to evaluate whether a particular claim has merit but rather to
determine whether an appellant is the appropriate party to file an appeal from an action of the
‘Department. Valley Creek C’oalition v. DEP, 1999 EHB 935, 944. In viewing the record in the
light most favorab_le to the nonmoving party, the Board finds that the Appellants in the present
matter are proper parties to appeal the Commission’s approval of the Permittees’ Nutrient
Management Plan.

Accordingly, the following order is entered:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DAWN M. ZIVIELLO, ANGELA J. ZIVIELLO
and ARCHIMEDE ZIVIELLO, III

v. : EHB Docket No. 99-185-R
COMMONWEALTH OF PENNSYLVANIA,
STATE CONSERVATION COMMISSION

and TING-KWANG CHIOU and CHIOU HOG
FARM, LLC, Permittee

ORDER

"~ AND NOW, this 31% day of July, 2000, the Motions for Summary Judgment are denied.

ENVIRONMENTAL HEARING BOARD

Ay e

THOMAS W. RENWAND
Administrative Law Judge
Member

DATED: July 31, 2000
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EHB Docket No. 99-185-R

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Mary Martha Truschel, Esq.
Southcentral Regional Counsel

For Appellant:

David DeSalle, Esq.

RYAN RUSSELL OGDEN & SELTZER LLP
Suite 101

800 North Third Street

Harrisburg, PA 17102-2025

For Permittee:

Kevin French, Esq.

Mark Stanley, Esq.

Stacey L. Morgan, Esq.

Hartman Underhill & Brubaker LLP
221 East Chestnut Street

Lancaster, PA 17602-7254
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

(717) 787-3483 . 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
TELECOPIER (717) 783-4738 HARRISBURG, PA 17 105-8457 SECRETARY TO THE BOARD

WWW.EHB.VERILAW.COM

HARRIMAN COAL CORPORATION

V. : EHB Docket No. 99-072-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: August 22,2000
PROTECTION ‘ :

OPINION AND ORDER ON
MOTION FOR PARTIAL SUMMARY JUDGMENT

By Michelle A. Coleman, Administrative Law Judge
Synopsis:

A motion for partial suﬁmaw judgment in an appeal of an anthracite mining permit is
granted in part and denied in part. The Department lacks the authority to impose a special
condition providing for automatic revocation under section 3.1(d) of the Surface Mining
Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 PS §
1396.3a(d) (Surface Mining Act); section 5(b)(5) of the Clean Streams L‘aw, Act of June 22,
1937, P.L. 1987, as amended, 35 P.S. § 691.5(b)(5) (Clean Streams Law); 25 Pa. Code § 86.37,
or a previous consent order and agreement. However, Appellant failed to show that the
Department erred by requiring that (1) permittees identify the location éf blasts with more
specificity than that set forth in 25 Pa. Code §88.137(2); (2) permittees’ blasting signals be
audible to residents of nearby villages; (3) permittees cease blasting if the Department
determines that the blasting procedures are inadequate to protect the public, their property or

waters of the Commonwealth; and (4) blasting conducted within a scaled distance of 70 be
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recorded on a seismograph. Whether the Department erred by imposing these requirements
under the partiéular circumstances here turns on disputes of material fact.
OPINION

This matter was initiated with the April 19, 1999, filing of a notice of appeal challenging
a March 19, 1999, surface mining permit (permit), the Department issued to Harriman Coal
Corporation, (Appellant), under the Surface Mining Conservation and Reclamation Act, the Act
of May 31, 1945, P.L. 1198, as amended, 52 P.S. §§ 1396.1-1396.19a (Surface Mining Act); the
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1- 691.1001
(Clean Streams Law); and the Air Pollution Control Act, Act of January 8, 1960, P.L. (1959)
2119, as amended, 35 P.S. §§ 4001- 4106 (Air Pollution Control Act). The permit authorized
Appellant to conduct anthracite surface mining activities at the Lincoln No. 6 site (site) in
Tremont Township, Schuylkill County. The notice of appeal asserts that the Department abused
its discretion, acted outside the scope of its authority, and otherwise acted contrary to law by:

1. classifying the mine as a modified box cut contour mine, as opposed to an
open box cut mine, in special condition 1, part B of the permit (amended
notice of appeal, Y 25); -

2. requiring that all blasting conducted under a scaled distance of 70 be
recorded with an approved seismograph, in special condition 13 of the
permit (notice of appeal, §4); and '

3. imposing the requirements in special conditions No. 14-18 in the permit
when the Department’s regulations at 25 Pa. Code Chapter 87 did not
authorize it to impose those requirements (notice of appeal, § 14-18).

Appellant filed a motion for partial summary judgment and supporting memorandum of

law on April 7, 2000. The Department filed a response and memorandum in opposition on May

5,2000. Appellant filed a reply on May 31, 2000.
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In its motion for partial summary judgment, Appellant argues that it is entitled to
judgment as a matter of law because the Department erred by including certain terms in special
conditions 13, 16, 17, 18, and 21. Accordingly, Appellant asks us to strike the conditions from
its permit. The Department argues that Appellant is not entitled to judgment as a matter of law
on any of these special conditions.

The Board may grant summary judgment where the pleadings, depositions, answers to
interrogatories, and admissions of record—and affidavits, if any—show that no genuine issue
exists as to any material fact and that the moving party is entitled to judgment as a matter of law.
Pa. R.C.P. 1035.2; County of Adams v. Department of Environmental Protection, 687 A.2d 1222
’ (Pa. Cmwilth. 1997). When deciding motions for summary judgment, we view the record in the
light most favorable to the nonmoving party and will enter summary jl.ldgment only Whére the
right is clear and free from doubt. Ducjai v. Dennis, 656 A.2d 102 (Pa. 1995). We shall
examine the parties’ arguments concerning each of the special conditions addressed in the
motion separately below.

SPECIAL CONDITION 16

Special condition 16 provides, in pertinent part:

All"blasté shall be geographically located to include bench elevation in

MSL [mean sea level], with a horizontal tolerance of less than 25 feet..., and a

vertical tolerance of less than 10 feet.... This data is to be plotted on a[n] Exhibit

9: Operations Map and ... submitted on a quarterly basis....

(Motion, 9 34; Answer, J 34.) Appellant argues that it is entitled to summary judgment
concerning this condition because the Department identified 25 Pa. Code § 88.137(2) as its

authority for the condition, yet the condition requires that Appellant provide greater detail

concerning the blast location than required by 25 Pa. Code § 88.137(2). The Department argues
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that it has the authority to includé the condition pursuant to 25 Pa. Code §§ 88.135(m) and
88.137.

Section 88.135(m) of the fegulations did not provide the Department with the authority to
impose special condition 16. Section 88.135(m) provides, “The Department may require a
seismograph record of any or all blasts and may specify the locatioﬁ at which the measurements
are taken.” Since section 88.135(m) relates only to the Department specifying the location where
seismographic records are taken, .and special condition 16 does not relate to seismographic
records, section 88.135(m) cannot havé authorized special condition 16.

However, the situation is different_ concerning section 88.137 of the regulations. Section
88.137 expressly provides that information concerning the location of the blast must be included
in the blasting record:

A record of each blast shall be retained for at least three years and .shall be

available for inspection by the Department and the public on request.... The

record shall contain...:

(2) The location, date and time of the blast.
While section 88.137 does not spell out precisely what information a permittee must provide
concerning the location of blasting, Appellant is incorrect when it assumes that the regulation
had to spell out the level of d_etail required for the Department to require that level of detail in
special condition 16.

It is a cardinal principle of administrative law that administrative agencies have only
those powers that are expressly conferred or necessarily implied by statute. See, e.g,
Department of Environmental Resources v. Butler County Mushroom Farm, 454 A2d 1 (Pa.
1982). However, as we explained in our recent opinion in Harriman Coal Corporation v. DEP,
EHB Docket No. 99-218-C (opinion issﬁed July 21, 2000), an agency need not reduce every
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principle essential to the administration of its statutory duties to a regulation.’ Slip op. at 4-5.2

Furthermore, even in areas already subject to agency regulations, agencies can expand on a rule

3

through adjudication.” Thus, notwithstanding the fact that the Department’s regulations require
that permittees identify the location of blasting, the Department was not required to spell out in
its regulations precisely what details permittee must provide concerning the location of the
blasting. Instead, it could decide what details it would require in the permits on a case by case
basis.

Accordingly, the Department did not acf contrary to law by spelling out in the permit
precisely what details Appellant must provide concerning the location of blasting, even where
section 88.137(2) of the regulations did not spell out those details. Since Appellant never even

alleges that the location details required in the permit are unreasonable under the circumstances

here, Appellant is not entitled to summary judgment on this issue.

! An agency must go through the rulemaking process to give a standard of conduct he
Jorce of law—binding upon both the agency and the regulated community—as opposed to being
prepared to support the application of the standard in every instance it is applied. See, e.g,
Pennsylvania Human Relations Commission v. Norristown Area School, 374 A.2d 671, 679
(1977); Department of Environmental Resources v. Rushton Mining Company, 591 A.2d 1168,
1173 (Pa. Cmwlth. 1991). Duly promulgated regulations, of course, are not only binding upon
the regulated community but also on the Department itself. See, e.g., Al Hamilton Contracting v.
Department of Environmental Protection, 680 A.2d 1209, 1212-1213 (Pa. Cmwlth. 1996).

Appellant does not argue that the Department treats the provisions in special condition 16
as having the force of law or that they are part of a comprehensive regulatory system such that
the provisions might constitute invalid regulations under the “binding norm” test, akin to the
standard mining permit conditions the Commonwealth Court held to be invalid regulations in
Rushton Mining, 591 A.2d at 1173.

2 See also Inmates of Cumberland County Prison v. Department of Justice, 462 A.2d 937,
940-941 (Pa. Cmwlth. 1983), affirmed 468 A.2d 747 (Pa. 1983) ("the choice made between
proceeding in a general rule or by individual, ad hoc litigation is one that lies primarily in the
informed discretion of the administrative agency”) (quoting SEC v. Chenery Corp., 332 U.S.
194, 203 (1947)). '
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SPECIAL CONDITION 17

Special condition 17 provides, in pertinent part:

Warning and all clear signals shall be different in pattern, audible within a range

of %2 mile ... from the point of the blast, and sounded before and after each blast

within the permit area. For purpose[s] of determining compliance with this

condition the warning and all clear signals for blasts shall be clearly audible to

residents of Lincoln and Jolliet Villages.
(Motion, § 36; answer, ¥ 36.)

In its motion and memorandum in support, Appellant maintains that the Department erred
by' requiring that the signals be clearly audible to residents of Lincoln and Jolliet Villages
because this requirement goes beyond what is required in section 88.135(c) of the Department’s
regulations, 25 Pa. Code § 88.135(c).* According to Appellant, some residents of the villages are
more than half a mile away from the blasting locations, and special conciition 17 imposes a more
onerous requirerrient than section 88.135(c) because the special condition requires that the
signals be audible even to those residents of the villages who are more than half a mile away
from the blasting. Accordingly, Appellant argues that it is entitled to judgment as a matter of
law on this issue, and the Board should strike the second sentence of special condition 17.

In its answér and memorandum in opposition, the Department denies that any of the
residents of the villagés are more than a half mile from the blasting sites and argues that

Appellant is misinterpreting special condition 17. According to the Department, special

condition 17 does not require that all signals be audible to all members of Lincoln and Jolliet

3 See Shalala v. Guernsey Memorial Hospital, 514 U.S. 87, 96 (1995) (“The APA
[Federal Administrative Procedure Act, 5 U.S.C. §§ 500-596] does not require that all specific
apphcatlons of a rule evolve by further, more precise rules rather than by adjudication.”)

* Section 88. 135(c) provides, in pertinent part: “Warning and all-clear signals shall be .
audible within a range of % mile from the point of the blast, sounded before and after each
blast.”
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Villages; it just requires that signals be audible to persons within a half mile of the blast—even
those who happen to be residents of one of the villages. (Answer, § 72; memorandum in
opposition, pp. 7-8.) The Department also argues that the Board must defer to its interpretation
of the condition unless the interpretation is clearly erroneous. (Memorandum in opposition, p.
6.)

In its reply, Appellant argues that the Department’s interpretation of special condition 17
is “clearly erroneous,” and that—contrary to 25 Pa. Code § 88.135(g)—the plain language of the
condition requires that the signal be audible to villagers more than a half mile from the blast
location.” (Reply, p. 7 ) Appéllant, therefore, persists in requesting that we strike the condition.®

We reject the Department’s position that, when construing the terms of the permit, the
Board must defer to the Department’s interpretation of those terms. None of the cases that the
Departinent cites in sﬁpport of its position—Department of Environmental Resources v.
Washington County, 629 A.2d 172 (Pa. Cmwlth. 1993), appeal denied 631 A.2d 1011 (Pa. 1993);‘
Starr v. Department of Environmental Resources, 607 A.2d 321 (Pa. Cmwlth. 1992); and
T.RA.S.H v. DER 1990 EHB 1707—hold that the Department’s interpretation of permit

conditions is entitled to any deference.” Nor are we aware of any such cases ourselves.

> Since we conclude here that Special Condition 17 does not require that signals be
audible for more than half a mile, we need not address Appellant’s argument that 25 Pa. Code §
88.135(g) precluded the Department from requiring that signals be audible over a greater
distance. : ‘

 The posture of the parties on the interpretation of special condition 17 here is
unconventional: ordinarily, permittees take a narrower view of what a permit requires than does
the Department.

7 Washington County and Starr held that the Department’s interpretation of statutes that
it administers is entitled to deference. See 629 A.2d at 175, and 607 A.2d at 321, respectively.
T.R A.S.H., meanwhile, held that the Department’s interpretation of its regulations is entitled to
deference. See 1990 EHB at 1715.
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Yet, while we do not defer in any way to the Departmént’s interpretation of the special
condition, we do agree with it. Special condition 17 provides, “Warning and all clear signals
shall be ... audible within a range of /2 mile ... from the point of the blast.... For purpose[s] of
determining compliance with this condition the ... signals shall be clearly audible to residents of

29

Lincoln and Jolliet Villages.” The phrase “for purposes of determining compiiance with this
condition,” at the beginning of the second sentence, makes it clear that the second sentence is not
increasing the half mile distance requirement set forth in the first sentence, but is merely
clarifying it. The second sentence makes it clear that a signal within half a mile of the villages
need not only be audible within a half mile in any direction; it must be audible to those villagers
who reside within a half mile. As we noted above with respect to condition 16, an agency can
expand on a rule through adjudication. See Shalala v. Guernsey Memorial Hospital, 514 U.S.
87, 96 (1995). Thus, the Department properly addéd the second sentence, clar_ifying that the
signals must be audible to villagers within a half mile—despite the fact that section 88.135(c) of
the Department’s regulations provides only that “signals shall be ... audible within a range of %
mile....” |
SPECIAL CONDITION 18

Special condition 18 provides:

If ... the Department deems the established blasting practices are insufficient to

insure adequate protection to: (a) public health and safety, (b) existing structures

and property surrounding the mining operation..., or (c) surface water and

groundwater resources, blasting shall cease until a corrective blast plan is

approved....
(Motion, 9 37; answer, 1] 37)

Appellant insists that it is entitled to summary judgmént on this éondition because “there

is no authority expressly recognizing a right of ' [the Department] to cease blasting unilaterally”
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and because Appellant “would incur great cost if mining operations were stopped with no prior
notice or opportunity to cure any problem.” (Memorandum in support, pp. 13, 14.) Therefore,
Appellant requests that we grant it summary judgment on this issue and strike the condition.

The Department disagrees. It contends that it had the authority to issue special condition
18 by virtue of section 88.135(g) of its regulations, which provides:

Blasting shall be conducted in a manner to prevent injury to persons, damage to

public or private property outside the permit area, ... or availability of

groundwaters or surface waters and shall be prohibited in all cases where the

effect of the blasting is liable to change the course or channel of any stream.

We agree with the Department that summary judgment is inapproprig.te here. All that
special condition 18 requires is that; if the Department determines that the biasting procedures
set forth in the permit are inadequate to ensure compliance with section 88.135(g) of the
regulations, Appellant must cease blasting until the Department approves a corrective blast plan.
Under the circumstances, this condition is reasonable.

The Department’s authority to limit blasting pending thé approval of a corrective plan
flows directly from the language in section 88.135(c) authorizing the Department to ensure that
blasting is conducted in a manner which protects the public, their property, and waters of the
Commonwealth. Blasting is an inherently dangerous activity. Where blasting procedures set
forth in the permit are not adequate to protect the public, their property, or waters of the
Commonwealth, it would be irresponsible to aliow a permittee to continue blasting so long as the
activity had not yet harmed these entities. Even one errant blast can have drastic consequences.

Nor are we troubled by Appellant’s assertion that it would be expensive for it to stop

blasting without notice beforehand. If the Department should subsequently determine that the

blasting procedure outlined in Appellant’s permit is inadequate—and that, therefore, Appellant
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must cease blasting pending the approval of a revised blasting plan—Appellant can appeal that
determination to the Board. While the appeal itself would not act as an automatic supersedeas,
see 35 P.S. § 7514(d)(1), Appellant could file a petition for temporary supersedeas and a petition
for supersedeas. The Board would then weigh whether Appellant would be irreparably injured
pending the resolution of its appeal and petition for supersedeas, his likelihood of prevailing on
the merits, and the likelihood of injury to the public or other parties. See 25 Pa. Code §§
1021.78, 1021.79.
SPECIAL CONDITION 21

Special condition 21 provides:

This permit is being conditionally issued. [It] is valid only as long as Harriman

Coal Company complies, fully and completely, with the requirements of the

Consent Order and Agreement, dated March 15, 1999.... Any violation of any

term of that Consent Order and Agreement, or of any of the terms of the mining

plans contemplated -and described in that Consent Order and Agreement, shall

automatically make this permit null and void. Similarly, within 90 days of the

issuance date, the permit will become null and void without prior notice if

Harriman fails to submit cross-sections and revised mapping for the Good Spring

site addressing excess spoil calculations and spoil to be used for backfilling

purposes at that site or if Harriman fails to respond, fully and completely within

seven days, to deficiency letters from the Department pertaining to Harriman’s

submission of those materials or any other Module 10 (mining and reclamation

plan) submittals.
(Motion, 7 38; answer, § 38.)

Appellant contends that it is entitled to summary judgment on this issue because neither
the Surface Mining Act nor the Department’s regulations authorize the Department to declare a
permit “automatically null and void.” Appellant also argues that, even assuming “automatic
nullification” were a proper enforcement tool, the Board “has specifically held that [the
Department] is only authorized under 25 Pa. Code § 86.37(a)(8) to condition permits upon

compliance, or satisfactory progress towards compliance, of [Department] orders,” and that,
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therefore, the Department could not condition the permit upon Appellant complying with the
other mining plans, or submitting cross sections and revised mapping for other permit
applications, or responding to deficiency letters within 7 days. (Memorandum in support, p. 16.)

The Department argues that it had the authority to include the “automatic nullification”
provision by virtue of section 3.1(d) of the Surface Mining Act, 52 P.S. § 1396.3a(d); section
5(b)(5) of the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §
691.5(b)(5) (Clean Streams Law); 25 Pa. Code § 86.37(a)(8); and because Appellant agreed to
submit the materials required in special condition 21 when it agreed to the March 15, 1999,
consent order and agreement.® ,

None of the authority that the Department cites authorized it to include the automatic
revocation provision in the permit. Section 3.1(d) of the Surface Mining Act simply provides
that the Department must deny permits to applicants who are either violating the Act or whose
compliance history shows that they will likely violate the Act in the future. Section 3.1(d) does
not authorize the Department to automatically revoke a permit for any violation of the Act that
may occur after the permit is issued. As for section 5(b)(5) of the Clean Streams Law, it simply
authorizes the Department to “[r]eview and take appropriate action on all permit applications ...
and to issue ... or revoke permits pursuant to this act....” It does not independently grant the

Department the authority to automatically revoke a permit for any prospective violation of the

Clean Streams Law.

8 The Department also argued that it had the authority to include the “automatic
nullification” provision because the December 8, 1998, consent order and agreement required
Appellant to submit the materials required in special condition 21. However, the Department
failed to include the December 8, 1998, consent order and agreement as an exhibit with its
answer to the motion, nor was the consent order otherwise made a part of the record in this
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Nor does the Department have the authority to include the automatic revocation provision
under 25 Pa. Code § 86.37(a)(8). Section 86.37(a)(8) provides that, where “a violation is in the
process of being corrected or pending the outcome of an appeal,” the permit “will be issued

“conditionally.” As the language in section 86.37(a)(8) makes clear, the regulation applies only
where the»applicant has_violations in the process of being corrected or appealed.’ Furthermore,
the power to condition a permit is only the power to take action to terminate the permit for
violation of the conditions.

* That brings us to the March 15, 1999, consent order and agreement. Eveﬁ assuming that
the Department is correct when it argues that special condition 21 merely requires that Appellant
submit information that was already requiréd by the consent order, that does not authorize the
Department to include the automatic revocation provision. Before we could conclude that the
Department had the authority to include the automatic revocation provision based on the consent
order, we would have to not only conclude that the Department had the authority to require the

information required by the consent order; we would also have to conclude that the consent order

appeal. Therefore, we did not consider the Department’s arguments concerning the December 8,
1998, consent order.

? While the Department correctly notes in its memorandum of law that 4!/ Hamilton
Contracting Co. v. DEP, 1996 EHB 444, and Bradford Coal Co. v. DEP, 1996 EHB 888, hold
that the Department may condition a permit upon compliance with outstanding Department
orders, both of those cases are distinguishable from the situation we confront in this appeal. The
conditions involved in Al Hamilton and Bradford Coal differ from Condition 21 in that neither
the 4! Hamilton nor the Bradford Coal conditions appear to have provided for the auromatic
revocation of the permit. The opinion in .4/ Hamilton says merely that “some of the permits
contain the provision that failure to comply with the orders will result in a suspension of the
permits.” 1996 EHB at 447. The opinion in Bradford Coal does not contain any details about
the operation of the compliance conditions, apart from stating that the permit were
“condition[ed] on compliance” with various orders. 1996 EHB at 896. There is no indication in
either opinion that the conditions at issue provided that the permits would be revoked
automatically, by operation of law. As we explain in the text above, the automatic nature of the
revocation in Condition 21 is the condition’s most troublesome feature.
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gave the Department the authority‘ to provide for automatic revocation of the permit if—at some
point in the future—Appellant fails to submit all of the information required. The Department
points to no authority that stands for the latter proposition.

As noted previously in this opinion, administrative agencies have onlsf those powers
exi)ressly conferred, or necessarily implied, by statute. See, e.g., Department of Environmental
Resources v. Butler County Mushroom Farm, 454 A.2d 1, 4 (Pa. 1982), and Pequea Township v.
Department of Environmental Protection, 716 A.2d 678, 686 (Pa. Cmwlth. 1998). While neither
the Surface Mining Act nor the. Clean Streams Law authorize the Department to include a
provision automatically revoking a permit for violations occurring after the permit is issued, both -
acts expressly provide that the Department has the authority to issue orders modifying, revoking,
or suspending permits where necessary to aid in the enforcement of the acts.'?

The automatic revocation provisipn is also problematic for reasons similar to those the
Board has identified when striking down automatic civil penalty provisions. For instance, in 202
Island Car Wash v. DEP, 1998 EHB 1325, an appellant moved for summary judgment on a
provision in a compliance order the Department issued to it which called for an automatic civil
penalty of $1,500 per day if the appellant failed to comply with any provision of the order. We
granted the appellant’s motion, holding that the administrative penalty was “arbitrary as a matter
of law and therefore an abuse of the Department’s discretion.” 1998 EHB at 1334. The Board

explained, “[T]o calculate a reasonable penalty for a particular violation, the Department must

10 The relevant portions of the acts are identical. They provide: “The department may
issue such orders as are necessary to aid in the enforcement of the provisions of this act. Such
orders shall include, but shall not be limited to, orders modifying, suspending or revoking
permits....” See 35 P.S. § 691.610 and 52 P.S. § 1396.4c.
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consider the facts surrounding the violation itself, not just the facts underlying the order which
gives rise to a violation.” 1998 EHB at 1335.

The same reasoning that controlled in 202 Island Car Wash applies to th¢ automatic
revocation provision in special condition 21. Whether the Department is justified in revoking a
permit for Appellant’s failing to comply with other mining plans, or submit cross sections and
revised mapping for other permit applications, or respond to deficiency letters within 7 days,
turns on the type of violation and the circumstances surrounding it. The Department simply
cannot reasonably determine that revocation is the appropriate sanction for a violation without
knowing what the violation is or the surrounding circumstances. Therefore, the Department
cannot include a permit condition that provides that any future violation will automatically
revoke the permit. |
SPECIAL CONDITION 13

Special condition 13 provides:

If blasting is conducted with a scaled distance’! greater than 70, seismograph

readings are not necessary. Scaled distance must be shown on all blasting logs.

Any blasting being conducted under a scaled distance of 70 must be recorded on

an approved seismograph.

(Motion, § 34; answer, Y 34.)

Appellant argues that it is entitled to summary judgment on special condition 13 because

(1) 25 Pa. Code § 88.135(e) provides that seismographic recordings (recordings) are necessary

" The “scaled distance” is the “actual distance” of a blast divided by the square root of
the “maximum explosive weight.” 25 Pa. Code § 211.1. The “actual distance” is “[t]he distance
in feet from the blast location to the nearest dwelling house, public building, school, church,
commercial or institutional building neither owned not leased by the person conducting the
blast.” Id The “maximum explosive weight,” meanwhile, is the “weight ... in pounds that is
detonated per delay period for delay intervals of 8 milliseconds or greater; or the total weight of
explosive in pounds that is detonated within an interval [of] less than 8 milliseconds.” Id.
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only where the scaled distance is less than 50; (2) the Department could not extend the recording
requirement beyond the scaled distance listed in § 88.135(6); and, (3) even if the Department
could extend the scaled distance beyond that required at § 88.135(e), the Department erred by
choosing 70 as the scaled distance in special condition 13.

The Department disagrees. It argues that it has the authority under 25 Pa. Code 8§
88.135(e) and (m) to require recordings for scaled distances of 50 or above, and that the
Department’s selection of 70 as the scaled distance requirement for the recordings was
reasonable given Appellant’s previous blasting violations.

Appellant is not entitled to summary judgment on this issue. First, it is not clear from the
Department’s regulations that recordings are necessary only where the scaled distance is less
than 50. Section 88.135(e) of the Department’s regulations provides, “I;l all blasting operations,
a scaled distance of 50 or numerically greater may be used to determine the maximum charge
weight per delay interval of eight milliseconds or greater without the use of seismic
instrumentation.” The Department insists that the phrase “50 or numerically greater” shows that
the Department can require recordings for scaled distances greater than 50 under section
88.135(¢). This is a plausible—if not the only plausible—interpretation of section 88.135(e).
Furthermore, section 88;135(m) provides, “The Department may require a seismograph record of
any or all blasts and may specify the location at ,which the measurements are taken.” Thus, the
Department has the discretion under section 88.135(m) to require a recording even where the
scaled distance exceeds 50.

Nor can Appellant prevail on its _assertion that the Department erred by choosing 70 as
the scaled distance for the recording requirement. Appellant argues that the Department erred in

the methodology that it used to select the scaled distance. (For instance, Appellant argues that
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the Department’s selection of the ﬁgure was arbitrary, and that it wrongly considered Appellant’s
compliance history at other sites and unsubstantiated complaints coﬁcerning Appellant’s
operations.) Yet, even assuming that Appellant established that the Department erred in how it
derived the scaled distance in the permit, Appellant had to do more than that to establish that it
was entitled to suinmary judgment on this issue: Appellant had to persuade the Board that the
scaled distance the Department chose was incorrect.

Even assuming that Appellant showed that the Department erred in the methodology it
used to derive the scaled distanc;e, the record is insufficiently developed at this point in the
proceedings for us to conclude that the scaled distance that the Department selected was
incorrect. Appellant’s motion points tov virtually no particulars concerning the nature of the
explosives to be used, the material in which the charges will be set, the buildings and topography
in the area, the details surrounding seismographic recording, etc. Without this evidence, and
perhaps other technical evidence concerning the potential effects of the blasts on structures, we
cannot conclude that the scaled distance that the Department selected is wrong—even if, as
Appellant alleges—the procedure the Department used to derive the scaled distance was wrong.
Therefore, we will not grant Appellant summary judgment on this issue.

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HARRIMAN COAL CORPORATION
V. : EHB Docket No. 99-072-C
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 22nd of August, 2000, it is ordered that Appellant’s motion for
summary judgment is granted regarding special condition 21 and is denied regarding special

conditions 13, 16, 17, and 18.

ENVIRONMENTAL HEARING BOARD

)3 e {0l

GEORGE J. MILLER
Administrative Law Judge
CHAIRMAN

—T 7

THOMAS W. RENWAND
Administrative Law Judge
Member
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DATED:

jb/bl

L7 (e

MICHELLE A. COLEMAN
Administrative Law Judge
Member

BERNARD A. LABUSKES, JR.
Administrative Law Judge
Member '

y

MIGHAEL L. KRANCER
Administrative Law Judge
Member

August 22, 2000

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Charles B. Haws, Esquire
Southcentral Regional Counsel

For Appellant:

Charles E. Gutshall, Esquire

Paul J. Bruder, Esquire

RHOADS & SINON

Dauphin Bank Building, 12th Floor
One South Market Square
Harrisburg, PA 17108-1146
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

717 - 3 2ND FLOOR - RACHEL CARSON STATE OFFICE BUI'LDING
(¢ ) 787-348 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY IV

TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
WWW.EHB.VERILAW.COM

BEAVER FALLS MUNICIPAL AUTHORITY
V. : EHB Docket No. 2000-098-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: August 25,2000
PROTECTION and AMBRIDGE WATER :
AUTHORITY

OPINION AND ORDER ON
MOTION TO DISMISS

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

"fhe permittee’s motion to dismiss for lack of standing is denied. An appellant need not
make allegations of standing in its notice of appeal. Standing in most cases is a factually
intensive issue. Whgre, as here, the permittee makes general conclusory statements in a rriotion to
dismiss the Board can not find as a matter of law at this early stage of the proceedings that

Appellant has no standing. In reaching this conclusion the Board did not consider the late -,

ade

response to the motion to dismiss filed by the Appellant.
OPINION

On March 30, 2000, the Department of Environmental Protection (Department) issued a

water allocation permit to the Ambridge Water Authority (Ambridge) of Ambridge Borough,

Beaver County, authorizing it to withdraw 4.8 million gallons per day of water, with a one-day
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maximum of 6.6 million gallons of water from the Service Creek Reservoir in Raccoon
Township, Beaver County. On April 27, 2000, the Beaver Falls Municipal Authority (Beaver
Falls) filed the present appeal, seeking that the permit be rescinded. Beaver Falls objected, inter
alia, that the Departfnent erred in: 1) requiring Ambridge to obtain an additional source of water
supply of 600,000 gallons per day as a condition subsequent to the issuance of the permit rather
than as a condition precedent; 2) its calculations regarding “safe yields;” and 3) finding that
Ambridge could properly meet and fulfill the needs of the customers which it proposes to serve.

Presently before the Board is a motion to dismiss filed by Ambridge on July 10, 2000, -
alleging that Beaver Falls lécks standing to file this appeal. By letter dated August 8, 2000, the
Department notified the Board that, because this is a third-party appeal, it is not taking an active
role in the litigation of this matter; nevertheless, it supports Ambridge’s motion to dismiss.
Beaver Falls filed no response to the motion to dismiss until August 14, 2000.

Due to its untimely filing, we will not consider Beaver Falls’ response for the purpose of
ruling on the motion to dismiss. Under Board rule 1021.73(d), a response to a dispositive motion
is to be filed within 25 days of the date of service of the motion. 25 Pa. Code § 1021.73(d). The
date of service is the date the motion is mailed or delivered in person. Id at § 1021.33(a). When
service is by mail, an additional three days is added to the time for responding to the motion.. Id
Since the date of service of Ambridge’s motion is July 6, 2000, Beaver Falls had until August 3,
2000 to file a response. It did not file a response until 11 days later, August 14, 2000. Nor was
the response accompanied by a request for extension or any explal{ati()n for its late filing. Where
a response is untimely, it may be considered a failure to respond. Berwick Township v. DEP,
1998 EHB 487, 489; Duquesne Light Co. v. DEP, 1998 EHB 381, 384.

There are occasions when it may not be appropriate to reject a late-filed response. Where
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a response to a dispositive motion is only one day late and no prejudice is alleged, striking the
response may be too harsh a sanction. People United to Save Homes v. DEP, 1998 EHB 194.
Likewise, upon motion for good cause, the Board may extend the time for filing a response to a
motion. 25 Pa. Code § 1021.17(a).

Neither of these situations is present here. Beaver Falls’ response was, not one day, but
11 days past due and is accompanied by neither a motion for an extension nor any explanation
for its late filing. Moreover, to accept Beaver Falls’ response at this date would send a message
that it is acceptable to ignore the Board’s rules and that the timeframes set by the Board’s rules
for the filing of documents are merely advisory.

We now turn to Ambridge’s motion to dismiss for lack of standing. A party has standing
to challenge a Department action when it possesses a substantial, direct and immediate interest in
the action. William Penn Parking Garage, Inc. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975);
Zz'vjello v. DEP, EHB Docket No. 99-185-R (Opinion and Order issued July 31, 2000).

In its motion, Ambridge asserts that Beaver Falls fails to aver. any facts in its notice of
appeal that establish it is aggrieved by the Department’s action. This by itself is an insufficient
basis on which to dismiss the appeal, since there is no requirement in the Board’s rules that an
appellant must aver facts demonstrating standing in its notice of appeal. Ziviello, slip op. at 4;
Valley erek Coalition v. DEP, 1999 EHB 940, 941. A notice of appeal need only contain the
appellant’s objections to the Department’s action. Jd.

As noted earlier, we consider Beaver Falls’ untimely response to the motion as a
failure to respond. Therefore, we shall not consider the arguments set forth in its response as
supporting a claim of standing. According to the notice of appeal, Beaver Falls serves customers

in central and northern Beaver County, while Ambridge is located in southern Beaver County
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and will draw its water from a source in the southwestern portion of the county. The notice of
appeal further states that Beaver Falls draws its water from the Beaver River at the Eastvale Dam
and a location in the Borough of New Brighton, while Ambridge will draw water from the
Service Creek Reservoir in Raccoon Township. Beaver Falls expresses a general concern that
Ambridge will be unable to meet the needs of its customers during low-flow yields and that the
permit ignores the state policy of promoting conservation and will result in the unnecessary
expenditure of public funds. Finally, Beaver Falls alleges in paragraph 7.D of the notice of
appeal, that

“Because [Beaver Falls] currently has an interconnection by way

of bulk sales to an existing bulk sale customer...[Beaver Falls] can

supply the 600,000 gallons of water per day required by Ambridge

to meet the condition of the DEP’s permit and this requirement of

obtaining the 600,000 gallons of water per day should have been a

condition precedent and not a condition subsequent so as to insure

adequate supplies of water to all those customers which Ambridge

Water proposed to serve by the increased draw on its Service

Creek Reservoir.”

Ambridge’s motion to dismiss asserts bald conclusions that Beaver Falls lacks standing.

Issues of standing are intensely factual. On the record before us at this time and at this early

juncture in the appeal, we can not rule as a matter of law that Beaver Falls lacks standing.

Therefore, we will deny the motion to dismiss at this time.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BEAVER FALLS MUNICIPAL AUTHORITY :
V. : EHB Docket No. 2000-098-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and AMBRIDGE WATER
AUTHORITY
ORDER
AND NOW, this 25" day of August, 2000, the Ambridge Water Authority’s motion to

dismiss is denied.

ENVIRONMENTAL HEARING BOARD

/ %
- A y
THOMAS W. RENWAND
Administrative Law Judge

Member

DATED: August 25,2000

See the following page for service list.
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EHB Docket No. 2000-098-R

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Michael D. Buchwach, Esq.
Southwest Region

For Appellant:

J. Philip Colavincenzo, Esq.
255 College Avenue
Beaver, Pa 15009

For Permittee:

John F. Cambest, Esq.
Dodaro, Kennedy & Cambest
1001 Ardmore Boulevard
Suite 100

Pittsburgh, PA 15221-5233

mw
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) ~87-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY IV

TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARI
WWW.EHB.VERILAW.COM

THOMAS F. WAGNER, INC., d/b/a :
BLUE BELL GULF; and : EHB Docket No. 98-184-MG

BLUE BELL GULF : ot (consolidated with 98-133-MG,
' : 98-164-MG, 98-213-MG
V. : and 99-016-MG)
COMMONWEALTH OF PENNSYLVANIA, : Issued: August 29,2000

the DEPARTMENT OF ENVIRONMENTAL
PROTECTION and SETH GRANT,
Intervenor

ADJUDICATION

By George J. Miller, Administrative Law Judge
Synopsis:

The Department of Environmental Protection properly suspended the underground
storage tank permits for a retail gasoline station as necessary to aid in the enforcement of the
Storage Tank Act after a release of over 10,000 gallons of gasoline resulted in significant
groundwater contamination and required two residents to evacuate their homes as a result, in part, .
of the operator’s failure to properly monitor his gasoline inventory and take prompt corrective
action after the need for that prompt action was directed by Department personnel. The
suspension was reasonable, appropriate and necessary to aid in the enforcement of the Storage
Tank Act due to the operator’s failure to act promptly to prevent injury to his neighbors and to the
environment from his business operations and his failure to continue corrective action. In
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addition, the Department, which took over remediation after the exhaustion of the appellant’s
resources, has invested over $1 million in remediation costs and its staff has dedicated a
significant number of hours for over a year to the release, in derogation of other projects in the
region.

Additionally, the Department properly may hold the appellant legally responsible for the
clean-up of the release while at the same time performing those activities itself. Similarly, there is
insufficient evidence to conclude that the deadlines for the submission of the site characterization
and remedial action plan were unreasonable, even though the Department’s contractor and not the
appellant completed these tasks.

BACKGROUND

These are appeals by Thomas F. Wagner, Inc. d/b/a Blue Bell Gulf and Blue Bell Gulf

(collectively, the Appellant) from a series of enforcement orders of the Dppartment_ of

Environmental Protection. These orders arise from the Department’s efforts to seek remediation
of a release event at the Appellant’s retail gasoline facility which resulted in the contamination of
not only the Appellant’s property but nearby residential properties as well. The orders set a
schedule for remediation activities by the Appellant and also ordered a cessation of the
Appellant’s operétion, pending performance of remediation and leak detection activities. The final
order, issued on January | 19, 1999, susbends the Appellant’s permits for the operation of its
underground storage tanks.

The Board held two supersedeas hearings in this matter, the most recent superseding the

Department’s suspension of the Appellant’s permits.' By order dated June 29, 1999, Seth Grant, a

' See Wagner v. DEP, 1998 EHB 1056; 1999 EHB 52. Additionally, the Board granted
partial summary judgment in favor of the Appellant relating to the automatic civil penalty
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neighboring landowner, was permitted to intervene. A hearing on the merits was held before
Administrative Law Judge George J. Miller on April 11, 1.2 and 19, 2000. The parties filed
extensive stipulations of fact which were entered into evidence as Exhibits B-2 and B-3. The
record additionally consists of a transcript of 429 pages and 43 exhibits.? All the parties have filed
post-hearing memorandé, the last of which was received by the Board on August 15, 2060. After
full consideration of the record, we make the following:
FINDINGS OF FACT
1. The Department is an agency of the Commonwealth with authority to administer and
enforce the Storage Tank and Spill Prevention Act, Act of July 6, 1989, P.L. No. 169, No. 32, as
amended, 35 P.S. §§ 6021.101-6021.2104 (“Storage Tank Act”); and the Clean Streams Law,
Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1-691.1001 (“Clean Streams
Law™).
2. Thomas F. Wagner is an individual doing business as Blue Bell Gulf. (Ex. B-2, 9 5)
3.~ Thomas F. Wagner, Inc.’ was issued a Certificate of Incorporation by the
Commonwealth of-Pennsylvania, Department of State in 1998, but the Departmentl of State
currenﬂy considers this éorporation to be out of existence. (Ex. B-2,6)
4. Blue Bell Gulf (also referred to as the “Facility” in the Department’s orders) is a retail
gasoline station business located at 599 Skippack Pike, Blue Bell, Whitpain Township,
Montgomery County. (Ex.B-2,97)

5. The Appellant has operated a gasoline and/or automotive service station at 599

provision of the July 2, 1998 order. 1999 EHB 681. ‘

? The exhibits of the Department are designated as “Ex. C-__; the Appellant’s as “Ex. A-
__7; and the Intervenor’s as “Ex. I-__.” The notes of testimony are designated as “N.T. __.”

> Thomas F. Wagner the individual and Thomas F. Wagner, Inc. are collectively
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Skippack Pike since the 1970s. (Ex. B-2,9 172)

6. In January of 1995, Bayard Pump & Tank Company (Bayardﬁ commenced work on
an upgrade project at Blue Bell Gulf. ‘(Ex. B-2,9 32)

7. The upgrades performed by Bayard in 1995 included: (i) installation and initial
startup of gasoline dispensers and the dispenser console; (ii) installation of new Bravo dispenser
pans; (iii) installation of new double-wall fiberglass pipe; (iv) installation of new Red Jacket
submersible pumps with mechanical line leak detectors; (v) installation of new Environ
containment sumps for the submersible pumps; (vi) installation of Stage I and Stage II vapor
recovery; and (vii) installation of overfill protection. (Ex. B-2, 9 33)

8. Additionally, Bayard installed a Veeder Root TLS 350 automatic tank gauging
. system (the “ATG System™) with interstitial sensors and connected the sensors and existing
probes to the Veeder Root TLS 350 console. (Ex. B-2, 9 33,76)

9. While the Appellant attempted to use this system, he failed to detect a leak from the
Appellant’s super-grade line which resulted in a 10,000-13,000 gallon release of gasoline. (Ex.
B-2 9 49)

The Si)ill and Enforcement Actions of the Department

10. On May 8, 1998, the local fire Department responded to two incidents, later
described as gasoline Vapof explosions, at Weichert Realty, located across the street from Blue
Bell Gulf. The Department was called to investigate, and learned that the pump shed contained
explosive levels of gasoline vapors. (Ex B-2, § 54; see also Exs. A-96, 97)

11. The Department’s Emergency Response identified Blue Bell Gulf station and the

Appellant as the potentially responsible party, and that the groundwater had been contaminated

referenced as “the Appellant.”
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by gasoline released from a storage tank in unknown amounts. (Ex. B-2, §55; Ex. C-3)

12. The incident was referred for Emergency Response to Leonard Forte of the
Department’s Environmental Cleanup Program on May 11, 1998. (Ex. B-2,  55; Ex. C-3)

13. The Appellant reported a release at about 11:00 a.m. on May 9, 1998. (Ex. B-2, §
56)

14. On Monday, May 11, 1998, Leonard Forte and Stephan Brown, Water Quality
Specialists with the Storage Tank Section of the Department’s Environmental Cleanup Program,
and George Fritz, also employed by the Department, visited Blue Bell Gulf and met with the
Appellant. (Ex. B-2,9 58; Forte, N.T. 25)

15. The Appellant told Mr. Forte that he did not know exactly how many gallons were
lost, but he thought the loss of gasoline was limited to 1 or 2 gallons. Representatives from
Bayard told Mr. Forte that the source of the release had been repaired. (Forte, N.T. 28; 46)

16. Mr. Forte told the Appellant to immediately employ an envir(:nmental contractor to
investigate and remedy the release. (Forte, N.T. 34)

17. Before leaving Blue Bell Gulf on May 11, 1998, Mr. Forte prepared and signed a
written report, which was also signed by the Appellant. (Ex. B-2,9 59)

18. Inthe May 11, 1998 report, Mr. Forte states, among other things, that :

a. the Appellant noticed a problem with his inventory on 05/08/98 and
suspected a release, then notified Bayard Pum'p and Tank and asked Bayard to
investigate;

b. Bayard contacted Crompco, and Crompco performed a test that
discovered a leak at the supreme dispenser;

c. Bayard evacuated around the dispenser and a leak was discovered at a
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flexible connector where it meets the rubber sealed boot;

d. the Appellant was unaware of how rﬁuch product was released;

"e. power to the supreme gasoline pump was shut off on 5/08/98 at 11:00 to
contain the release;

£ organic vapors were detected with a Microtip HL 200 photoi;)nization
detector in the office building;

g. the Appellant was informed to call the Underground Storage Tank
Indemnification Fund, hire an environmental consultant to perform site
characterization, and make sure the power to the pump remains off;

h. interim remedial measures should continue as necessary to minimize
environmental impact; and

i. Weichert Realtors’ pump was investigated and vapors were noticed.

(Ex. B-2, 9 6; Ex. C-7)

19. At this point, the Department did not consider a release of a few gallons to be a high
priority matter because such small releases do not generally result in serious remediation
problems. (Forte, N.T. 45; Nagle, 111)

| 20. In the Department’s experience, most releases at gasoline stations are fairly limited in
scope and often the area of contamination is only a short distance around the tanks in the soil.
(Sinding, N.T. 335)

21. It was not until June 25, 1998, that the Department learned for the first time that the
release at Blue Bell Gulf was much larger than originally thought. In a telephone call between
Mr. Forte and Mr. Sakacs of the Underground Storage Tank Indemnification Fﬁnd (USTIF), ‘Mr.

Forte learned that the Appellant had reported a release of about 13,000 to USTIF. (Forte, N.T.
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28, 30-31; Exs. C-8; C-9)

22. Mr. Forte telephoned the Appellant on June 30, to inquire about the progress of his
remediation contractor. The Appellant told him that he had not yet hired a contractor. (Forte,
N.T. 34; Ex. C-11)

23. Also, on June 30, 1998, Mr. Forte was advised by Mr. James Fenerty, the Fire
Marshal of Whitpain Township, that a complaint had been received by a neighbor of Blue Bell
Gulf, Mrs. Celeste Behr, that there were gasoline vapors in her home. (Forte, N.T. 33; Ex. C-10)

24. On June 30, 1998 and July 1, 1998, two homes, one belonging to Céleste Behr and
one belonging to Mr. énd Mrs. Seth Grant, were evacuated following reports of gasoline odors at
these two residences and inspections by township officials. These homes remained unoccupied as
of the time of the hearing. (Ex. B-2, 9 69)

| 25. On July 1, 1998, Mr. Forte and Tom Canigiani of the Department visited Blue Bell
Gulf and met with the Appellant. (Ex. B-2, q 70)

26. At that time the Appellant told the Department that he lost an undetermined amount
in excess of 10,000 gallons. (Ex. C-12)

27. The Appellant hired Leak D-Tech Services on June 30, or July 1, 1998, seven weeks.
after the release, to investigate the scope of the release and to conduct interim remedial actions.
(Ex. B-2,9 66)

28. In response to the gasoline release at Blue Bell Gulf, the Department, on July 2,
1998, issued an administrative order (the “July 2, 1998 Order”) to Thomas F. Wagner, Inc. d/b/a
Blue Bell Gulf. (Ex.B-2,9 8)

29. The July 2, 1998 Order requifed the Appellant to perform corrective action, including

interim remedial action, a full site characterization and remediation to an applicable standard.
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The order also required the facility to cease operations until the Appellant explained the cause of
the release, submitted an acceptable protocol for performing leak detection and conducted a third
party inspection. Once the facility reopened, the order required the monthly submission of leak
detection records. (Ex B-2, 9 10)

30. Blue Bell Gulf was allowed to reopen on or about July 10, 1998. (Ex. B-2,9 12)

31. On August 18, 1998 the July, 1998 Order was amended (the “August 18, 1998
Amended Order”). Among other things, the August, 18, 1998 Amended Order imposed |
additional and more detailed requirements, named Thomas F. Wagner individually, and made
most of the requirements of the July 2, 1998 Order applicable to both Mr. Wagner individually
and Thomas F. Wagner, Inc. Additionally, it required the Appellant to submit a complete site
characterization report to the Department by October 2, 1998, and to submit a complete remedial
action plan to the Department by November 27, 1998. (Ex. B-2, 9 13, 106)

32. Blue Bell Gulf was closed from August 20, 1998 through November 18, 1998, and
the ATG System was upgraded by the installation of new mag probes and the Continuous
Statistical Leak Detection (“CSLD”) software (the system as upgraded in 1998 is hereinafter
referred to as the “Upgraded ATG System”). (Ex. B-2,9 79)

a. Since reopening in No?ember of 1998, the Appellant has used the
Upgraded ATG System as the leak detection method for the gasoline and diesel
tanks at Blue Bell Gulf. (Ex. B-2,q 80)

b. The Upgraded ATG System currently performs CSLD leak tests on a
daily basis for each of the gasoline and diesel underground storage tanks at Blue
Bell Guif. (Ex. B-2,9 81)

33. By opinion and order dated October 9, 1998, the Board issued a partial supersedeas
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of the portion of the Department’s order which required the Appellant to cease operations based
upon a stipulation between the Appellant and the Department that the Appellant had complied
with all the conditions for reopening imposed by the August order and that there was no evidence
that the facility was currently leaking pétroleum. Blue Bell Gulf resumed operations on
November 18, 1998. (Ex. B-2,9 16)

34. Shortly after the Department and Leak D-Tech investigation began, the magnitude of
the impacts from the Blue Bell Guif release became apparent, including significant
contamination of water supplies, gasoline vapors in vresidences, and a contamination plume which
was ultimately determined to be 2 mile long and 850 feet wide. (Ex. B-2, § 100; Canigiani,
213-16; Silar, N.T. 295)

35. In or around the fall of 1998, the Department became concerned that the USTIF
funds available to the Appellant were rapidly becoming exhausted, and the Department took
anticipatory steps to ensure that the necessary site characterization and interim remedial work
would continue without interruption. (Ex.B-2,9 116)

36. The Department contacted Foster Wheeler Environmental Services, which is under
contract with the Department to provide technical services, and advised Foster Wheeler that its
services were likely to be needed in this case. (Ex. B-2,q 117)

37. The Department advised the Appellant, both verbally and through correspondence, of
its intention to perform corrective action in the event that Appellant could not commit to
continuing corrective action following the exhaustion of USTIF funding. (Ex. B-2,q 118)

38. The Department advised the Appellant that while the Department recognized the
Appellant’s financial inability to perform corrective action to the extent required to adequately

address the release, the Department expected the Appellant to contribute financially to any
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corrective action performed by the Department. (Ex. B-2, 9119 ; Ex. C-23)

39. On September 11, 1998, Bruce Beitler of the Department’s Environmental Cleanup
Program signed a requisition for contract services for the purpose of providing uninterrupted
services for the remediation of the gasoline release at Blue Bell Gulf. (Ex. B-2,9 120; Ex. C-27)

40. By letter dated October 2, 1998, the Department acknowledged that the Appellant’s
consultants had performed extensive site characterization work, and that the work had been
performed vigorously given the magnitude of the problem and the complex nature of the
geology, and extended the dates for coﬁpleting ‘the site characterization repor;t and remedial
action plan as the Appéllant had requested. (Ex. B-2,9 128)

41. Foster Wheeler began to assume the lead role in corrective action in December 1998,
gradually taking the work over from Leak D-Tech, the Appellant’s environmental consultant, in
accordénce with the plans agreed upon by the Department and Wagner. (Ex. B-2, 4 133)

42. From October of 1998 through January of 1999, the Appellant and his consultants
fully cooperated with the Department in order to assure a smooth and orderly transition of the
site characterization and corrective action work from the Appellant’s contractor and
subcontractors to the Commonwealth’s contractor and subcontractors. (Ex. B-2,  141)

43. On January 5, 1999, the Department instructed Foster Wheeler to take over and to
perform all necessary corrective action through the completion of site characterization. (Ex. B-2,
9 138) |

44. After January 5, 1999, Trimpi & Associates, a subcontractor to Leak D-Tech,
remained involved in the activities associated with trouble shooting, operation and maintenance
of the Blue Bell Gulf ground water treatment system and provided other technical assistance as a

subcontractor to Foster Wheeler. (Ex. B-2, § 142)
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45. Since January of 1999, Foster Wheeler has operated and maintained the treatment
system located on the Appellant’s property at the Blue Bell Gulf site, and its employees and
subcontractors have visited and occupied the Blue Bell Gulf site on a regular and routine basis
for purposes of performing corrective action. (Ex. B-2,§ 146)

46. On January 19, 1999, the Department issued an administrative order in the matter of
Thomas F. Wagner d/b/a Blue Bell Gulf (the “January 19, 1999 Order”). Among other things,
the January 19, 1999 Order suspended the operating permits for the tanks at Blue Bell Gulf,
requifed ;[he Appellant to immediately cease operation of all regulated storage tanks and
surrender the Facility registration ceftiﬁcate to the Department, and stated that the requirements
of the July 2, 1998 Order as amended on August 18, 1998, remained in effect. (Ex. B-2, 9 20)

47. The January 19, 1999 Order suspended the facilities operating permit for the
Appellant’s failure to continue corrective action as of that date. (Ex.B-2,9 21)

48. On February 11, 1999, the Board superseded the Department’s January 19, 1999
Order because the Department failed to present sufficient evidence to persuade the Board that its
order was necessary to the enforcement of the Storage Tank Act. (1999 EHB 52; Ex. B-2,§ 22)

49. The Board later partially denied the Appellant’s motioﬁ for summary judgment as it
related to the requirements of the Department’s orders because of outstanding issues of material
fact. (1999 EHB 681)

Details of the Release and Activities of the Appellant

50. Although there is uncertainty and dispute over the cause of and the allocation of
responsibility for the release, for the purposes of this proceeding only, the parties have stipulated
as follows:

a. The tank top upgrade performed at Blue Bell Gulf consisted of the
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installation of new fiberglass double-walled fiberglass product piping and an
automatic tank gauging (“ATG”) system.

b. The ATG system installed at Blue Bell Gulf was a Veeder Root TLS
350, equipped with capacitance probes for detecting liquid levels in the tanks and
sump sensors for detecting releases into the interstitial spaces of the double walled
piping which connected the storage tanks to the product dispensers.

c. The product piping was also equipped with mechanical line leak
detectors, which are designed to restrict the flow of gasoline in the event that é
leak between the leak detector and the product dispenser causes a pressure drop in
the product line.

d. The product lines were attached to the bottom of the fuel dispenser
(generally known to the public as gas pumps, although pumps are often locéted
elsewhere) with flexible hoses (also referred to as flex éonnectors), which in turn
were surrounded by rubber accordion hoses (also referred to as containment
boots).  The containment boots were intended to capture leaks from the flex
connectors and direct any leakage into the interstitial space between the inner and
outer ﬁBerglass product pipeline walls.

e. The Department believes and has advised Bayard that in order for the
Veeder Root sump detector to properly detect leaks in the product piping, the
product pipelines should slope from all points to the sump locations.

f. Based on its review of photographs taken during the 1995 upgrades at
Blue Bell Gulf, the Department has determined that at least some of the flexible

hoses and containment boots were installed with low points from which product
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would not flow by gravity to the sump locations, and that these low points were
adjacent to and underneath the product dispenser.

g. At some point in time, believed to be in February or March 1998, one of
the product pipelines began to release gasoline into the subsurface environment.
This release was not detected by the sump sensors of the Veeder Root ATG
system at any time. |

h. Based on the reports submitted to the Department, it appears at this time
that the release was caused by a failure of a flexible hose under one of the
dispensers and the failure of a containment boot to capture the release, that no
gasoline reached the Veeder Root sump detector, and that the line ieak detector
failed to constrict the flow of gasoline along the product line.

i. During the months of March, April and early May of 1998, there was a
discrepancy between the number of gallons of gasoline purchased by Blue Bell
Gulf and the number of gallons of gasoline sold by Blue Bell Gulf. This
information was collected by Blue Bell Gulf and provided to Appellant’s
accountant monthly for accounting purposes, but was not used for regulatory leak

detection purposes.

(Ex. B-2,9 49)

51. The ATG System in use at Blue Bell Gulf on May 8, 1998, did not indicate that there

was a leak from any of the underground gasoline and diesel tank systems at Blue Bell Gulf at or

around that time. (Ex. B-2,9 77)

52. Prior to July 1998, the Appellant performed no analysis of his inventory to detect any

possible leak other than the information provided fo him by his accoﬁntant in his monthly
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financial statements. (Wagner, N.T. 131, 142)

53. He was aware that there were problems with the ATG system and instead relied on
“long-term averaging” based on accounting data provided monthly by his accountant. (Wagner,
N.T. 142)

54. The'Appellant’s use of the ATG system, until July 1998, was not in conformance
with the Department’s regulations in part Because the capacitance probes used for interstitial
monitoring were not the proper monitoring system for use with the manifolded tanks in use at the
facili.ty, were inadequate for the configuration of the lines, and the product pipelines did not all
drain from all points by gravity to thé sump product sensors. (Nagle, N.T. 89-92)

55. The records prepared by the accountant could not provide adequate notice of a
release because the accountant did not report his findings to the Appellant for more than a month
after the close of the prior month’s records. (See Rowley,’ N.T. 381-82)

56. It usually takes from three to six months to determine if there is an actual loss of
_product using the method of reconciling company inventory records used by Mr. Rowley’s
office. (Rowley, N.T. 395-96)

57. In March 1998, the Appellant was concerned about a possible loss of gasoline, but
was satisfied by his accountant’s assurances that he had enough money in the bank to pay his
taxes. (Wagner, N.T. 149-50; see also Rowley, N.T. 396-97)

58. Neither the Appellant nor his accountant made any attempt at that time to determine
whether there was an actual leak of product from the tanks or lines at the facility. (Rowley, N.T.
396-97; Wagner, N.T. 149-50)

59. In late April, in a telephone conversation, the Appellant’s accountant advised him
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that there was an inventory discrer;ancy. (Rowley, N.T. 391)

60. The Appellant did not confirm his suspicions of a loss of product until May 8, 1998
when he recognized that there Was a loss of money from gasoline sales. (Wagner, N.T. 172, 174;
Ex. I-1)

61. Before or shortly after May 8, 1998, the Appellant’s accountant, Michael Rowley,
advised him that he had an inventory discrepancy of 10,000 to 13,000 gallons. (Rowley, N.T.
389-90)

62. The Department’s analysis of the Appellant’s inventory records indicate that there
was a loss of approximately 3,900 gallons of product in March 1998, and a loss of 7,560 gallons
in April. (Nagle, N.T. 97; Ex. C-40)

63. Kathy Nagle, a water quality specialist supervisor with the Department’s Storage
Tank program, has many yeérs of experience with that program. She testified, based on her
analysis of Appellant’s accounting records, that the Appellant should have known of a problem
based on the apparent loss of product as shown by the records from the end of March. (N.T. 98;
Ex C-40)

Corrective Action

64. Leak D-Tech Services and its subcontractors initially conducted the site
characterization work. (Ex. B-2, § 97)

65. Leak D-Tech Services was reimbursed for its remedial expenses by USTIF, until the
$1,000,000 in USTIF coverage available to the Appellant was exhausted in January of 1999.
(Ex. B-2, 9 98)

66. Leak D-Tech Services and its subcontractors conducted extensive interim remedial

* Mr. Rowley’s name was misspelled in the transcript as “Raleigh.”
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and site characterization work from July 2, 1998 until December of 1998. The tasks performed
-by Leak D-Tech are set forth in the interim site characterization reports dated October 2, 1998
and January 14, 1999. (Ex. B-2, Y 99)
67. The site characterization and corrective action work performed by Appellant’s
consultant‘and sub-consultants by October 2, 1998, included:
a. surveys of public and private wells;
b. completion of 40 geoprobe borings;

c. the installation of 41 wells for use as monitoring, soil vapor extraction
and groundwater recovery wells;

d. aquifer testing;

e. sampling and analyses of monitoring wells, residential wells, surface
water and indoor air;

f. measurements of groundwater levels and product thickness;

g. design, installation and pilot testing of a soil vapor extraction (SVE)
system at Blue Bell Gulf;

h. free product recovery from installed wells;

i. design, installation and operation of basement soil vapor extraction
systems at the Grant and Behr residences;

j. temporary relocation of the Grant and Behr residents;
k. installation of in-line carbon filtration systems in private water systems;
1. installation of public water lines to residential properties;

m. installation of a treatment system for a spring at the Nichols’ residence;
and

n. sub-surface investigations, such as boring logs.

(Ex. B2, 9 105)
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68. On or about December 8, 1999, the Department received a Final Site
Characterization Report, dated December 7, 1999, prepared by Foster Wheeler, the Department’s
remediation contractor. (Ex. B-2, § 148 ; Ex. C-39)

69. Foster Wheeler’s site characterization of the Blue Bell Gulf Station Site was
performed and completed in accordance with the Storage Tank Act and the corrective action
process regulations promulgated thereunder. (Ex. B-2, 151 )

70. Site characterization activities to complete the site characterization were conducted
by Foster Wheeler from January 1999 to December 1999, and consisted of the following:

a. a focused, on-site investigation program to evaluate the nature and
extent of any remaining soil contamination;

b. hydrogeologic investigations to characterize the geology and
groundwater systems in the area, including the installation and sampling of an
additional 49 monitoring wells, bedrock coring, several rounds of water level
measurements to determine the horizontal and vertical flow components for
groundwater, pumping tests to determine the hydraulic parameters for the multi-
layered bedrock aquifer, and long term water level monitoring to evaluate
potential impacts due to withdrawals from nearby golf courses and public supply
wells; '

c. several rounds of surface water sampling to evaluate potential site-
related impacts to nearby surface water and associated receptors;

d. air sampling at the residence of Intervenor and one other residence to.
monitor the effectiveness of vapor extraction systems installed by the Appellant’s
consultants as part of the interim remedial actions;

e. evaluation of adjacent underground utilities;

f. surveys of site characterization sampling locations;

g. characterization and disposal of investigation-derived wastes; and

h. preparation of the Final Site Characterization Report.

“(Ex. B-2, 9 153)
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71. James T. Silar, a program manager for Foster Wheeler, is the project manager at the
Blue Bell Gulf site. He is a Pennsylvania Registered Proféssional Engineer and an expert in
hydrogeology. (N.T. 261-63; Ex. C-42)

72. Mr. Silar oversaw the site characterization work performed by Foster Wheeler and
the preparation of the site characterization report submitted to the Department on Dec.ember 7,
1999. (Silar, N.T. 262, 267-68, 280; see also Ex. C-39)

73. Mr. Silar concluded that the groundwater contamination delineated in the site
characterization report was caused by a release from the Blue Bell Gulf site. (N.T. 289-91; Ex.
C-39)

74. The contamination from the release spread radially, over a large area éided by the
topography, fractured bedrock and high transmissivity of the subsurface. (Silar, N.T. 280-89; Ex.
C-39)

75. Additionally, the migration of product was significant due to the gradient of the
geography because the gas station is located at a topographical high point, and the presence of
several pumping centers, -such as a nearby gqlf course and the residences in the area. (Silar, N.T.
280, 286-87)

76. Using MTBE as a marker because it travels more quickly than other compounds in
gasoline, Mr. Silar concluded that the contamiination from the release has migrated to a depth of
175-200 feet. (Silar, N.T. 280, 284, Ex. C-39F)

77. Horizontally, the cdntamination plume is % mile long and 850 feet wide. (Silar,N.T.
295)

78. Due to the magnitude of the release and the nature of the subsurface environment, it

is technologically impossible to clean up the contamination to state-wide health standards under
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Act 2.° (Silar, N.T. 292, 296-97, 301)

79. However, a site specific standard could be achieved. (Silar, N.T. 301)

80. Foster Wheeler continues to perform all necessary remediation associated with the
1998 gasoline release. (Ex. B-2, § 155) |

81. The soil vapor extraction systems installed by the Appellant’s consultants at the
residence of Intervenor on Grouse Court and the residence of Ms. Celeste Behr on Village Circle
have been operated continuously since the week of July 6, 1998, except for planned shut downs
for testing purposes. (Ex. B-2,§156)

Corrective Action Expenses and the Appellant’s Financial Status

82. Pursuant to regulations issued under the Storage Tank Act, a per gallon fee was and
1s assessed on each gallon of gasoline that Appellant purchases for delivery to the underground
storag.e tanks at Blue Bell Gulf. The current fee for the year 2000 is $0.0005 per gallon. (Ex. B-
2,9 157)

83. On or about January 11, 1999, ICF Kaiser, on behalf of USTIF, advised the
Appellant that the USTIF coverage for the Blue Bell Gulf release had been exhausted. (Ex. B-2,
9 158)

84. Ey letter dated January 12, 1999, the Department notified the Grants that the
Department was prepared to make payment to him and his wife for reasonable increased living
expenses associated with their relocation and the operation of the vapor remediation system at
their property at 556 Grouse Court. (Ex. B-2, §159)

85. Since January 12, 1999, the Department has reimbursed the Grants for reasonable

* Land Recycling and Environmental Remediation Standards Act, Act of May 19, 1995
P.L. 4, as amended, 35 P.S. §§ 6026.101-6026.908.
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increased living expenses associated with their relocation and the operation of the vapor
remediation system at 556 Grouse Court. (Ex. B-2, § 160)

86. The Department has incurred more than $1,000,000.00 in expenses for corrective
action and cleanup activities as a result of the release from Blue Bell Gulf, and continues to incur
additional costs. (Ex. B-2,9161)

87. Additionally, Stephan Sinding, chief of the Department’s Storage Tank section,
testified that the release at Blue Bell Gulf has impaired the Department’s ability to enforce the
Storage Tank Act and invest in other projects:

a. One fifth of the Department’s $5 million annual statewide allowance
from the USTIF has been invested in the remediation of the Blue Bell Gulf site;
b. He has requested that $3 million remaining of those funds be held over
for the next fiscal year to continue the remediation;
¢. Many of his staff members have devoted large portions of their time
overv the last year to the investigation, remediation planning and management of
the concerns of the residents;
These factors have resulted in limited resources for other work in the region. (Sinding, N.T. ‘331-
33)

88. Since January 5, 1999, the Appellant has made no financial or material contribution
to corrective action, apart from the submission of an interim site characterization report, which
summarized the work performed until the exhaustion of the USTIF funds. (Ex. B-2,9162)

89. The Appellant’s accountant testified that as of the end of December 1999, the
. Appellant had a personal negative net worth of $153,675 and his business had a negative net

worth of $89,675. These calculations assume that the facility’s real estate has no value because of _
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the contamination. (Rowley, N.T. 387-88)

90. The commercial loan from the bank to the Appellant was in the original amount of
$440,000, and is still‘ secured by a.mortga'ge and security agreement on the Blue Bell Gulf
premises at 599 Skippack Pike, a mortgage and security agreement on the Appellant’s home, and
a security interest granted to the bank in certain furniture, fixtures, equipment and other tangible
property owned by the Appellant and/or installed in, made a part of, or used at Blue Bell Gulf.
(Ex. B-2,9 164)

91. The Appellant was current on payment of the Bank’s commercial loan until August
1, 1998, but owed the bank approximately $24,254 for five months of delinquent payments and
$419,721 in principal on the loan, as of December 31, 1998. (Ex. B-2, ] 165)

92. In 1999, the Appellant’s bank extended a home equity line of credit to the Appellant
in the amount of $25,000, which he used to pay the delinquent mortgage payments. (Ex. B-2,
166)

93. As of December 31, 1999, the Appellant owed the bank approximately $21,851 in
delinquent payments on the commercial loan, as well $413,532 in principal on the loan and
approximately $24,609 on his home equity loan. (Ex. B-2,9Y 167)

94.' The Appellant signed a Promissory Note dated July bl , 1994 in the amount of
$240,000, and this note is still secured by Gulf’s subordinate security interest on the real estate at
Blue Bell Gulf, the Appellant’s home and certain fixtures, machinery and equipment. (Ex. B-2,
168)

95. As of December 31, 1999, the Appellant was indebted to Gulf Oil in the amount of
about $130,847 under the 1994 agreements with Gulf. (Ex. B-2, Y 169)

96. On his U.S. Individual Income Tax Returns for 1996 and 1997, the Appellant’s
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adjusted gross annual income was reported as less than $25,000 per year. (Ex. B-2,9 170)

97. On his U.S. Individual Income Tax Return for 1998, the Appellant’s adjusted gross

income was reported as less than $9,000. (Ex. B-2,9 171)
DISCUSSION

Where the Department issues an order suspending a permit it bears the burden of proving _
by a preponderance of the evidence that its action was an appropriate use of its enforcement
authority. 25 Pa. Code § 1021.101(b). Therefore it must show by a preponderance of the
evidence that it had both the legal authority for this action and that the factuai circumstances
justified the suspensién of the permit as being necessary to aid in the enforcement of the Storage
Tank Act® or its regulations. See CPM Energy Systems, Inc. v. DEP, 1990 EHB 366.

The Storage Tank Act provides the Department with ample legal authority to suspend an
operator’s permits for storage tanks. Section 1309 authorizes the Department to suspend permits
by order when necessary to aid in enforcement of the Act.” The underlying authority for such an
action is provided in several other provisions of the Act. Section 1301(2) explicitly allows the
Department to revoke a permit where there is a demonstrated “lack of ability or intention to
comply with any law, rule, regulation, permit or order of the department issued pursuant to this
act as indicated by past or continuing violations.” 35 P.S. § 6021.1302(2). Additionally, Section
1304 provides that a violation of the Storage Tank Act constitutes a public nuisance, and the
Department has the auth§rity to order abatement of that nuisance. 35 P.S. § 6021.1304; see also
35 P.S. § 6021.1310 (failure to comply with an order of the Department or violate the Act is

unlawful). The Department’s implementing regulations at 25 Pa. Code § 245.212(b) give the

¢ Storage Tank and Spill Prevention Act, Act of July 6, 1989, P.L. 169, as amended, 35
P.S. §§ 6021.101-6021.2104 (Storage Tank Act).
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Department the authority to suspend a permit for any violation of the Storage Tank Act, the
regulations or the provisions of any permit. Similarly, the Appellant’s duty to perform corrective
action is equally clear. Both the Act and the regulations provide ample authority for the
Department to require an operator of tanks to remediate a release from those tanks. See, e.g., 35
P.S. §§ 6021.107(g), 6021.501(a); 25 Pa. Code § 245.303.

Even though the Department has aﬁthority to suspend a permit from several sources
within -the statutory scheme, a second step in the analysis of whether the Department’s
suspénsion of a permit by order is lawful is required because such orders of the Department must
be necessary as an aid to the enforcément of the Storage Tank Act and must also be reasonable
and appropriate given the circumstances of each case. See Leeward Construction, Inc. v. DEP,
EHB Docket No. 98-048-L (consolidated)(Adjudication issued June 13, 2000).

The Department argues that the suspension of the Appellant’s storage tank permits was
proper because he has failed to perform corrective action to remediate the release from his
' facility as required by the Storage Tank Act and its regulations. The Appellant counters that he
has made every effort to cooperate with the Department and that suspending his permits is
excessive. For the reasons set forth below, based on the new evidence presented at the hearing on
the merits by the Department, it has now borne its burden of showing that it was reasonable,
appropriate and r.xecessary to suspend the Appellant’s permits.

We reject the Department’s broad contention becaﬁse the circumstance of financial
inability to perform corrective action may not alone justify an order suspending the Appellant’s
permits unless it is otherwise reasonable, appropriate and necessary to aid in the enforcement of

the Storage Tank Act. The issuance of a permit under the Storage Tank Act grants an opportunity

735P.S. § 6021.1309.
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to conduct a business without proof of financial ability to pay for a possible catastrophic loss.
The Legislature in enacting the Storage Tank Act did not impose such a strict financial
responsibility requirement. Instead, .the Act permitted the Department to establish financial
responsibility requirements, 35 P.S. § 6021.701(a), and the Department’s regulations only
require storage tank operators to participate in the Underground Storage Tank Indemnification
Fund, by making contributions based on the number of tanks and volume of gasoline sales. 25
Pa. Code §§ 245.704-245.707. There are no further financial responsibility requirements.

Accordingly, while the operator may be responsible for conducting remediation action in
the event of a release, the question still remains whether it is reasonable, appropriate and
necessary to aid in enforcement of the Act to deprive him of his opportunity to conduct his
business when the Appellant met the Department’s financial responsibility requirements by
making the required contributions to the Fund. Nevertheless, he is simply financially unable to
pay for a multi-million dollar remediation after the one million dollar limit of the Fund has been
expended. Although the Department has the legal authority to suspend the Appellant’s permits
for failure to continue corrective action caused by his financial inability to pay, we believe that
an order suspending an operator’s permit must also be reasonable, appropriate and “necessary to
aid in the'enforcemen;c of the provisions of” the Storage Tank Act as required by Section 1309.
35P.S. § 6021.1309,

Considering all of the evidence presented to the Board in this case, we find that the
permit suspension in this case was reasonable, appropriate and necessary to aid in the
enforcement of the Storage Tank Act, and therefore not an abuse of the Department’s discretion.
Speciﬁcally, there are a variety of factors in this case, which are based primarily on new evidence

presented at the hearing on the merits, which support the Department’s action.
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First, the environmental damage caused by the release was significant and unprecedented.
In the Department’s experience, most releases from gasoline storage tanks do not migrate far
from the tanks. (Finding of Fact No. 20) In contrast, the Blue Bell Gulf release resulted in
significant groundwater contamination which can never be fully remediated. (Finding of Fact No.
78) Two residents had to be evacuated from their homes due to unsafe levels of gasoline Vvapors.
These residents had been uﬁable to return to their homes as of the date of the hearing. (Finding of
Fact No. 24) The contamination plume from this release measures % mile long, 850 feet wide
and 175-200 feet deep. (Finding of Fact No. 76, 77)

Second, the Appellant failed to properly monitor his gasoline inventory. It is very clear
that. the Appellant should have known that there was a potential release from his tanks long
before he reported a release to the Department. He was aware that his leak detection system was
not functioning properly, but relied instead on his accountant’s monthly financial analysis.
| (Finding of Fact No. 53) Obviously, his financial records were not adequate to give him prompt
notice of a release, because he only received the reports once a month, and did not receive the
accountant’s findings until more than a month after the close of the prior month’s records.
(Finding of Fact No. 55)

Further, the Appellant did notice a possible loss of gasoline as early as March 1998, yet
did nothing to investigate it beyond confirming with the accountant that there was enough money
in his account to pay his taxes. (Finding of Fact No. 57) Again in April there was an indication
that there was a loss of inventory, yet the Appellant still did nothing. (Finding of Fact No. 59)* It

was. not until early May, near the time of the explosions across the street from the gasoline

® These losses were confirmed by Kathy Nagle’s analysis of the accounting records for
the facility. (Ex. C-40)
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station, when his accountant told him that he had an inventory discrepancy of between 10,000
and 13,000 gallons of gasoline that he finally reported a release to the Department. (Finding of
Fact Nos. 13, 61) Common sense dictates that had the Appellant taken the proper steps earlier, at
least some of the serious effects of the release would have been avoided.

Third, upon confirming his suspicions that there had been a release, the Appellant failed
to promptly secure an environmental contfactor to. assess the extent of the contamination and
prevent ﬁ,lrther migration of product in the groundwater. Not only do the regulations require
prorr;pt corrective action, but Department personnel specifically told the Appellant to hire a
contractor immediately. (Finding of Fact No. 16) Although he repaired the source of the release
in the underground system, it was not until seven weeks later that he hired a consultant to assess
the scope of the damage caused by the release. (Finding of Fact No.-27)

Finally, the Department’s need to “preserve the integrity of the storage tank permit
program, but also to provide an incentive for other operators to fulfill their legal responsibilities
~in the event of a spill” is a significant concern. (Department’s Post-hearing Brief at 17) The
Department has invested significant resources both financially and in man-hours to the
remediation of this one release at the Appellant’s facility, which meant that these resources could
not be invested' in other projects which would further the Department’s mission to protect and
improve the environment. (See Finding of Fact No. 87) Although nothing can be done about that
now, allowing the Appellant to continue to operate, even though his lack of attention to detail
and unwillingness to respond quickly and take control of the situation, would inhibit the
Department’s ability to enforce the Act against other similarly irresponsible operators.

The Appellant suggests that his limited financial resources prohibit the Department from

suspending his permits. The cases cited by Appellant in no way support such a contention. Some
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of these cases involve “takings” law. See, e.g., Adams Sanit&tion Co. v. Department of
Environmental Protection, 715 A.2d 390 (Pa. 1998). The Appellant does not allege that there
was a taking in violation of his éonstitutional rights. The cases involving abatement orders and
contentions that these orders were beyond the Department’s constitutional powers are similarly
inapplicable to the question of whether the suspension of Appellant’s permits were reasonable,
appropriate and necessary as an aid to the enforcement of the Storage Tank Act. To the extent
that the Appellant argues that his financial inability to comply excuses his failure to comply,
such an argument has no place in Board proceedings. Ramey Borough v. DER, 351 A.2d 613,
615-16 (Pa. 1976) The proper focus is not on the Appellant’s financial ability to comply with the
order of the Department, but must be on whether the Department’s action is reasonable and
appropriate in view of the goals to be achieved by the order.

To the extent that an aiternatives'analysis might be appropriate in assessing whether the
Department’s order was reasonable and appropriate, a permit suspension may be appropriate
regardless of the party’s financial status. See Fulkroad v. DER, 1993 EHB 1232 (an order
requiring the appellant to remove waste from his property was reasonable and appropriate; the
Department was not required to permit the appellant to bury the waste simply because it was less
expensive to do so, since burying the waste would not adequately protect the environment).

Finally, we reject thé claim that the Department can never suspend their permit of a party
who is financially unable to comply with a cleanup order simply because the party has been
generally cooperative with the Department’s cleanup efforts. As indicated above, the
circumstances of this case make suspension of the Appellant’s permits reasonable, appropriate
and necessary as an aid to the enforcemént of the Storage Tank Act despite the Appellant’s

cooperation with the Department long after he should have detected the release and long after
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corrective action should have been instituted in accordance with the Department’s direction.

The Appellant next argues that the Department’s order suspending his permits was an
abuse of discretion because the Department can not hold him responsible for performing the
remedial activities and at the same time undertake the corrective action itself. We find this
argument without merit.

Section 107(g) of the Storage Tank Act, 35 P.S. § 6021.107(g), provides:

The department shall have the authority to order corrective action

to be undertaken, to take corrective action or to authorize a third

party to take corrective action.
The Appellant argues that under the rules of statutory construction, the word “or” in this section
is sjcrictly disjunctive, precluding the Department from utilizing more than one of the tools
provided by the General Assembly at one time. We do not believe this interpretation does justice
to the statutory scheme of the Storage Tank Act.

The Act clearly evidences an intent by the General Assembly to invest the Department
with a broad ranée of regulatory tools to protect the environment and health and welfare of the
Commonwealth’s citizens. There is no language anywhere in the Act which would justify
limiting the Department’s authority to seek enforcement of the corrective action requirements at
the expense of the health and welfare of the residents affected by the release. Section 107(g) isa
remedial provision of a remedial statute, and given the broad purposes of the Storage Tank Act
described above, it must be interpreted in favor of protecting the environment. 1 Pa. C.S. §
1929(c); cf. Bethenergy Mines v. Department of Environmevntal Protection, 676 A.2d 711 (Pa.
Cmwlth.), petition for allowance of appeal denied, 685 A.2d 547 (Pa. 1996)(observing that the
statement of purpose of mining legislation requires the Department to interpret all provisions in

favor of protecting the environment); Township of Monroe v. Department of Environmental
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Resources, 328 A.2d 209, 211 (Pa. Cmwlth. 1974)(en banc)(given the salutary purpose of the
Clean Streams Law, “the broadest interpretation consistent. with the express language of the
statute, should be applied.”)

The Storage Tank Act clearly places the burden for taking corrective action squarely on
the shoulders of the owﬁer or operator of storage tanks. 35 P.S. § 6021.501(a)(5). Yet, ir; view of
the “grave threat to health” of residents resulting from contamination caused by a release, the Act
also authorizes the Department to clean up a release when the owner or operator is unwilling or
unable to do so. There is nothing which suggests that these two scenarios are intended to be
mutually exclusive. We fail to see how such a reading of Section 107(g) would further the
purposes of the Act. Therefore, the Department’s interpretation of this section, allowing it to
order the Appellant to perform corrective action as required by Section 501(a), while at the same
time cleaning up pollutipn due to the Appellant’s inability to do so, is not unreasonable. See
Mclntyre v. Board of Supervisors, 614 A.2d 335 (Pa. Cmwlth. 1992)(deferring to an agency
interpretation of an ordinance that interprets the word “and” to mean “or” because the
interpretation is not clearly erroneous.)

.The Appellant also argues that he was precluded from performing any corrective action
after the Department took responsibility becausen to do so would constitute unlawful interference
with the activities of the Department. We find this argument specious. There is absolutely no
evidence that had the Appellant approached the Department with credible resources to resume
corrective action himself, and that he would have been prevented from doing so.

The Appellant next contends that the Board should suspend or eliminate the deadlines for
completing the site characterization and remedial action plan imposed by the Department’s letter

dated October 2, 1998. Because there is no evidence that the deadlines were unreasonable, we
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decline to do so.

Section 245.310 of the Department’s regulations provides that a party responsible for a
release must prepare a site charaéterization within 180 days of reporting it, unless the Department
determines that an alternative time frame should be imposed. 25 Pa. Code § 245.310. The release
in this matter was reported to the Department on May 9, 1998, and by order dated July 2, 1998,
the Department ordered the Appellant to submit a site characterization by October 2, 1998 and a
remedial action plan by November 27, 1998. Stephan Sinding testified that these deadlines were
somewhat shorter than called for in the regulations because of the urgency of the situation and
the need to get information quickly since the Appellant had not performed any site
characterization work and the Department had recently learned that the release was much larger
than a few gallons. (N.T. 314) Subsequently the Appellant requested an extension of those
deadlines wheﬁ the complexity of the work became evident. Accordingly, by letter dated October
2, 1998, the Department granted the Appellant’s request sétting new deadlines of January 15,
1999, for the submission of a site characterization and March 1, 1999, for the submission of a
remedial action plan.

The Appellant’s argument seems to be that the deadlines he requested himself should be
considered unreasonable because the Department’s remediation contractor, Foster Wheeler, did
not meet those deadlines. We disagree. First, the deadlines were not arbitrarily imposed by the
Department, but were the deadlines requested by the Appellant himself. In fact, the 1999
deadlines are longer than the 180 days called for in the regulations which make them reasonable
per se. Second, the fact that the Department’s contractor did not meet the deadlines is irrelevant
to the question of whether the Department properly exercised its discretion in granting the

Appellant’s request for an extension. There is no evidence that the Department’s contractor was
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operating under the same constraints as fhe Appellant, in terms of the scope of work that the
Department requested it to perform and the time limitations involved. There could be a variety of
reasons why the Department would impose certain deadlines on a responsible individual in order
to impress upon him the need for prompt remediation yet impose different deadlines upon its
own contractor whose activities it has contractual authority to control. Therefore the fact that
Foster Wheeler did not complete the work according to the deadlines imposed on the Appellant
does not prove that those deadlines were unreasonable or impossible to meet.

We do note that the only issue we have decided here is the issue of whether the
Department erred by iﬁposing the deadlines requested by the Appellant. We are not deciding the
extent to Which the Appellant may or may not be liable for failing to meet those deadlines in any
future enforcement proceedings.

Finally, the Appellant challenges some of the factual statements and legai conclusions in
the Department’s July 2, 1998 order and January 19, 1999 order. We need not reach these
arguments. because we have performed our own independent review of the evidence and have
made our own findings and conclusions of law. We have fully explained our reasons for
upholding the Department’s orders above. Therefore the Department’s findings in those ofders
have no legal effect. Harbison-Walker Refractories v. DEP, 1996 EHB 116, 161-62.

Accordingly, we make the following:

CONCLUSIONS OF LAW
1. The Department bears the burden of proof in this appeal. 25 Pa. Code §
1021.101(b).
2. Orders of the Department suspending operating permits pursuant to the

Storage Tank Act and its regulations must be both reasonable and appropriate and “necessary to
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aid in the enforcement of the act.” 35 P.S. § 6021.1309.

3. The Department properly suspended the Appellant’s underground storage tank
permits and directed the Appellant to cease operations because the Department’s action was
reasonable, appropriate and necessary to aid in the enforcement of the Storage Tank Act.

4. The Department may properly hold the Appellant legally respo1;sible for
corrective action while at the same time performing these activities itself. 35 P.S. § 6021.107(g).

5. The deadlines which the Department ordered for the submission of a site
characterization and remediation plan were not unreasonable. 25 Pa. Code § 245.310.

6. The Board is not bound by the factual findings or conclusions of law in the
Department