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FOREWORD 

This volume contains all of the adjudications and opinions issued by the 

Environmental Hearing Board during the calendar year 1994. 

The Environmental Hearing Board was originally created as a departmental 

administrative board within the Department of Environmental Resources by the 

Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative 

Code, the Act of April 9, 1929, P.L. 177. The Environmental Hearing Board 

Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status Qf the 

Board to an independent, quasi-judicial agency and expanded the size of the 

Board from three to five Members. The jurisdiction of the Board, however, is 

unchanged by the Environmental Hearing Board Act; it still is empowered 11 to 

hold hearings and issue adjudications ••• on orders, permits, licenses or 

decisions .. of the Department of Environmental Resources. 
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OPINION AND ORDER SUR 
CROSS-MOTIONS FOR 

PARTIAL SUMMARY JUDGMENT 

By Max;ne Woelfl;nq, Cha;rman 

~ynops;s 

Cross-motions for summary judgment are granted in part and denied in 

part. 

A landfill-permittee is not clearly entitled to summary judgment 

regarding its claim that its average daily waste volume limits should be 

higher than those set forth in its permit where the permittee fails to · 

establish that it could accept increased average daily waste volumes 

consistent with the host county plans or other approved county, municipal, or 

state plans. 

A permittee is not entitled to summary judgment with regard to its 

assertion that the average daily volume limits in its permit 

unconstitutionally discriminate against out-of-state waste where the permittee 

fails to establish that in-state and out-of-state waste were substantially 

similar. 
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To establish that the. Department of Environmental Resources (Depart

ment) utilized a void executive order when it set the daily volume limits in 

its municipal waste permit, a permittee must do more than simply show that the 

ratio between the limit for in-state municipal waste to total municipal waste 

is similar to the ratio prescribed by the executive order. 

A permittee is not clearly entitled to summary judgment regarding its 

claim that its general average daily volume limits should be increased where 

it fails to establish that it could accept and dispose of the increased volume 

~tithout causing or contributing to a public nuisance. 

The Department is not entitled to summary judgment with regard to the 

clays and hours of operation in the permit. While the Department asserted that 

the provision was taken from the permit application, a genuine issue of 

n1aterial fact remains as to whether the days and hours of operation in the 

permit are identical to those requested by the permittee. 

A permittee cannot challenge the constitutionality of mandatory civil 

penalties simply because the permit contains notice of those penalties. Any 

challenge to the penalties is premature before the penalties are imposed. 

As a matter of law, a permittee cannot prove it is clearly entitled 

to a permit authorizing the disposal of lead acid batteries in a landfill 

where such disposal is prohibited by law. 

A permittee cannot complain that the Department abused its discretion 

by refusing to include an inclement weather provision in a municipal waste 

management permit where the permit application never requested that provision. 

Neither the Department nor the permittee is entitled to summary 

judgment on their claims regarding the Department•s authority to impose a 

permit condition requiring the permittee to submit copies of its annual 

reports to its host counties and municipalities simply because the reports 
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might prove useful to the counties and municipalities. The Department failed 

to properly support its factual assertiqns regarding the condition, and neither 

party articulated any legal basis in support of its position. 

The fact that an appeal may become moot in the future is immaterial 

for purposes of ruling on a motion for summary judgment, so long as the appeal 

is not presently moot. 

OPINION 

This matter was initiated by the July 13, 1992, filing of a.notice of 

appeal by SCA Services of Pennsylvania (SCA) challenging certain conditions 

the Department included in a solid waste disposal and processing permit it 

issued on June 11, 1992, for an SCA landfill in West Pottsgrove Township, 

~lontgomery County, and Douglass Township, Berks County. In its notice of 

appeal, SCA challenged eight of the permit conditions: Condition No. 5, which 

prohibits SCA from accepting municipal waste from municipalities with a waste 

n1anagement plan designating another facility to receive the waste: Condition 

No. 8, which requires that SCA submit copies of its annual operations report 

to the Department and to the host counties and municipalities; Condition No. 

10, which fixes the maximum daily volume of the landfill and which provides 

that §1112 of Act 101, the Municipalities Planning, Recycling, and Waste 

Reduction Act, the Act of July 28, 1988, P.L. 556, 53 P.S. §4000.101 et seq. 

(Act 101) imposes a mandatory civil penalty for any excess volume received; 

Condition No. 11, which refers to the mandatory penalty provisions in §1112 of 

Act 101 and which, in addition, imposes average daily volumes limiting (1) the 

total amount of municipal and residual waste which SCA can accept, (2) the 

amount of municipal waste SCA may accept from certain counties, (3) the amount 

of residual waste which SCA may accept, and (4) the amount or municipal waste 

SCA may accept where the waste is not directed to specific sites under 

3 



Pennsylvania county municipal waste management plans; Condition No. 12, which 

prohibits SCA from accepting municipal waste from certain counties; Condition 
0 

No. 13, pertaining to SCA's permitted days and hours of operation; Condition 

No. 16, prohibiting SCA from disposing of lead batteries; and, Condition No. 

~~3, which states that the Department would not authorize SCA to use a sub-base 

material with a permeability value of greater than 5. 

According to the notice of appeal, Condition Nos. 5, 10, 11, 12, 13, 

16, and 23 are arbitrary, capricious, unreasonable, an abuse of discr.~tion, 

c:;nd contrary to law; Condition Nos. 5, 11, and 16 were not promulgated in 

c1ccordance with Sections 201 and 202 of the Commonwealth Documents Law, the 

Act of July 21, 1968, P.L. 769, as amended, 45 P.S. §§1201 and 1202 

(Commonwealth Documents Law); Condition Nos. 5 and 10 are ambiguous; Condition 

Nos. 11 and 12 violate the Pennsylvania and United States Constitutions; and, 

Condition No. 11 was the result of improper rulemaking. 

The parties filed a joint stipulation of facts on May 20, 1993, and 

then filed cross-motions for partial summary judgment and supporting memoranda 

of law on June 1, 1993. On June 28, 1993, the Department filed a memorandum 

in opposition. SCA filed its memorandum. in opposition to the Department's 

motion on June 29, 1993, and filed a memorandum replying to the Department's 
::;_ 

memorandum in opposition on July 30, 1993. 

Ordinarily, in an opinion on cross-motions for partial summary 

judgment, we would turn now to the specific arguments raised in support of, 

and in opposition to, each motion. Here, however, we find ourselves in the 

unfortunate position of having first to disassemble the terrible tangle 

presented by the parties' motions and related documents. Neither party is 

innocent, but the lion's share of the blame for the confusion must fall on the 

Department's shoulders. SCA's motion and memoranda are, by and large, 
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illuminating; the Department's are "a fabulous formless darkness,"! devoid, 

for the most part, of legal analysis. 

To illustrate some of the complications arising from the motions and 

n1emoranda, we shall lay out the arguments and counter-arguments raised with 

respect to each motion independently, then turn our attention later to the 

merits of the motions. We shall start with SCA's motion. 

In its motion, SCA moved for summary judgment with regard to: 

1) the average daily volume limits set in Condition No. 11; 

2) the requirement that annual operations reports be sent to 
host counties and municipalities, contained in Condition No. 8; 
and 

3) "the permit condition" referring to mandatory civil penalties 
under Act 101. 

According to SCA's motion and supporting memorandum, the average daily volume 

limits unconstitutionally discriminate against out-of-state waste, constitute 

an unlawful attempt to implement Executive Order 1989-8, are arbitrary and 

capricious, and were not set in accordance with Act 101 or the Solid Waste 

Management Act, the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. 

§6018.101 et seq. (Solid Waste 1>1anagement Act). SCA also argued that the 

Department exceeded its authority by requiring SCA to submit its annual 

operations reports to the host counties and municipalities and maintained that 

manaatory civil penalties violate the separatidn of powers principle. 

With respect to mandatory civil penalties, SCA's ~otion is 

problematic. SCA refers in its motion to "the Jermit condition" containing 

the mandatory civil penalty provision. In its notice of appeal, however, SCA 

challenged mandatory civil penalty provisions in two conditions in the permit. 

1 William Butler Yeats, ''Two :.:ngs from a Jlay." 
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Because the language used in SCA's motion and supporting memorandum 

consistently referred to only one condition (see e.g. SCA's motion, p.12, t 52; 

and SCA's supporting memorandum, p.46 [both referring to "the permit 

condition"]), and because the memorandum referred specifically only to the 

provision in Condition No. 10, we deem SCA's request for summary judgment to 

extend only to the mandatory penalty provision in Condition No. 10. 

Nothing in the Department's memorandum in opposition indicates that 

the Department noticed the discrepancy in SCA's motion. Indeed, the sum total 

of the Department's discussion of either civil penalty provision consisted of 

a clause stating SCA had challenged them in its notice of appeal. The 

memor:'lndum never even mentioned that either was a subject of SCA's motion. 

The rest of the Department's memorandum was not much better. The 

Department argued that material issues of fact remained with respect to "much" 

of SCA's motion, but the Department never identified just which aspects of 

SCA's motion it referred to (the Department's memorandum in opposition, p.5). 

Instead, the Department simply wrote "for example," and then launched into a 

discussion of the average daily volume limits and the maximum daily volume 

limit (the Department's memorandum in opposition, p.5). Why the Department 

devoted its attention to the maximum daily volume limit is difficult to 

fathom--SCA had not even moved for summary judgment with respect to that 

provision. 

Another portion of the Department's memorandum bore the caption "This 

matter will be moot" (the Department's memorandum in opposition, p.7). The 

Department never specified just which aspects of the SCA appeal it believed 

were moot. The context of the memorandum, however, suggests that the 

Department meant to refer to the average daily volume limits in Condition No. 

11. The Department raised two primary arguments in this section of its 
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Memorandum. The first did not pertain to mootness at all: the Department 

maintained that SCA had not been harmed because SCA had not demonstrated that 

it needed the extra capacity it requested. In the second, the Department 

·argued that SCA's challenge was moot because the landfill would be full before 

SCA's appeal could be adjudicated. 

The final portion of the memorandum bore the caption, "The law 

supports the modification's terms" (the Department's memorandum in opposition, 

p.9). Once again, the Department failed to specify which aspects of ?CA's 

motion it referred to. There were other problems as well. The sum total of 

the Department's response to SCA's argument that the average daily volume 

limits violated the Interstate Commerce Clause consisted of the sentence, "The 

attempt by SCA to fabricate some sort of Commonwealth conspiracy to 

discriminate against municipal waste generated outside of Pennsylvania cannot 

bear serious scrutiny" (the Department's memorandum in opposition, p.lO). The 

Department also argued that material issues of fact remained on the issue of 

whether the limits were based on Executive Order 1989-8 and that "SCA's 

analysis abrogates the Commonwealth's power and duty to relate landfill 

permits to planning pursuant to §507 of [Act 101] 53 P.S. §4000.507." 

Finally, the Department's memorandum neglected to address why the 

Department believed summary judgment for SCA was inappropriate with respect to 

the requirement in Condition No. 8 that SCA submit copies of the annual 

operations reports to the host counties and municipalities. The only reference 

to that provision in the Department's memorandum consisted of a clause stating 

that SCA had appealed it. 

In its reply to the Department's memorandum, SCA argued that whether 

aspects of its appeal would be moot in the future is irrelevant so long as 

they are not moot at present, and that the Department acted arbitrarily by 

7 



distinguishing in the permit between residual and municipal waste without 

looking at the particular characteristics of both types of waste-streams at 

SCA's landfill. SCA also restated its position that no material issue of fact 

remained with respect to whether the daily volume limits were based on the 

Executive Order. 

Turning to the Department's motion, the Department moved for summary 

judgment with regard to five of the permit provisions SCA appealed: 

1) the requirement in Condition No. 8 that SCA submit its qnnual 
operations reports to host counties and municipalities; 

2) the maximum daily waste volume limit set in Condition No. 10; 

3) the notices of mandatory civil penalties contained in Condition 
Nos. 10 and 11; 

4) the provision in Condition No. 16 prohibiting the disposal of 
lead acid batteries; and 

5) the provision in Condition No. 13 setting the hours of operation. 

The Department maintained that the requirement that SCA submit annual operations 

reports to the host counties and municipalities was justified because it 

constituted only a "de minimis" burden and the information contained in the 

report would prove useful to the counties in fulfilling their planning 

obligations under Act 101 and to the townships in monitoring site conditions 

and collecting host municipality benefit fees. With regard to SCA's assertion 

that the maximum daily volume limit should have provided for exceptions to 

account for inclement weather, the Department argued that it was entitled to 

judgment as a matter of law because the permit used the limit set forth in 

SCA's permit application and because "emergencies are dealt with explicitly in 

Section 1112(e) of [Act 101], 53 P.S. §4000.1112(e)" (the Department's 

memorandum in support, p.8). The only justification the Department offered 

for its motion with respect to the notices of mandatory civil penalties 
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consisted of the statement, "the Commonwealth is on the firmest legal grounds 

in reiterating the provisions of [Act 101]." With respect to the provision 

prohibiting the disposal of lead-acid batteries, the Department argued that it 

was entitled to judgment as a matter of law because the batteries constitute 

hazardous waste and disposal of them at the site would violate Act 101 and the 

Solid Waste Management Act. Finally, the Department maintained that it did 

not abuse its discretion when it set the "operating hours" in Condition No. 13 

because the "operating hours" it set were the same ones SCA requeste~ in its 

application.2 

In its memorandum in opposition to the Department's motion, SCA made 

the same argument with regard to the annual operations reports that it made in 

its motion for summary judgment--namely, that the Department exceeded its 

authority when it imposed the requirement. While SCA conceded that it 

requested the maximum daily volume limit, it contended that it had reason to 

expect language in the permit allowing for an inclement weather exception 

2 Precisely what the Department means when it refers to the "operating 
hours" in Condition No. 13 is unclear. Condition No. 13 specified both the 
days of the week and the hours of each day SCA was authorized to operate. In 
its motion for summary judgment, the Department referred only to the 
"operating hours" in Condition No. 13: The Department averred that "[t]he 
operating hours ••• are precisely those requested in SCA's permit ••• 
application" and, in its request for relief, asked that we dismiss "SCA's 
appeal insofar as it addressed Condition 13, establishing operating hours" 
(the Department's motion, , 19, p.S; and pp.6-7). The averment suggests that 
the Department requested summary judgment only with respect to the actual 
hours of operation, but the fact that the Department asked the Board to 
dismiss all of SCA's appeal with respect to Condition No. 13 in its request 
for relief suggests that when the Department uses the term "operating hours" 
it is referring both to the days and the hours authorized for operation. The 
Department's memorandum in support of its motion also suggests that the 
Department uses the term "operating hours" loosely, to refer to both the days 
and hours of operation. In its memorandum, the Department asserts, "The days 
of the week and hours of the day for operation ••• were precisely those 
requested in SCA's application for permit modification" (the Department's 
memorandum in support, p.9). For purposes of this motion, therefore, we shall 
deem the Department to be requesting summary judgment with regard to both the 
days and the hours of operation authorized in the permit. 
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because it received such an exception in a previous permit where the permit 

<tpplication contained a maximum daily volume limit but no force majeure 

clause. With respect to the notice of mandatory civil penalties in Condition 

Nos. 10 and 11, SCA argued that the conditions "reflect an illegal usurpation 

by the legislature of the fundamental enforcement power of the Executive 

Branch ••• " (SCA's memorandum in opposition, p.3). Finally, SCA argued that 

prohibiting all disposal of lead-acid batteries was "manifestly unfair" 

because, to prevent the unwitting disposal of lead-acid batteries, SCA would 

have to sift through all the waste it receives for disposal. 

SCA's memorandum never addressed that portion of the Department's 

ruction pertaining to the hours of operation. 

Having laid out the arguments raised in each parties' motions and 

memoranda, we shall proceed to examine each aspect of the permit which was a 

subject of the parties' motions. The Board is empowered to grant summary 

judgment where the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is a 

genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law. Robert L. Snyder et al. v. Department of 

Environmental Resources, 138 Pa. Cmwlth. 534, 588 A.2d 1001 (1991). A motion 

for summary judgment must set forth, with adequate particularity, the reasons 

for summary judgment. See, e.g., Ernest Barkman, et al. v. DER, EHB Docket 

No. 90-412-W (Opinion issued, May 21, 1993). 

~verage Daily Volume Limits 

Condition No. 11 of the permit imposes a number of limits on the 

average daily volume of waste SCA may accept from various sources. The 

condition provides, in pertinent part: 

The daily average volume of waste ••• that may be 
accepted ••• for disposal, may not exceed 3,260 
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tons of municipal and residual solid waste. This 
shall include: 

a. No more than a daily average of 1731 tons per 
day of municipal waste from Bucks, Montgomery, 
Chester and Philadelphia Counties in accord
ance with the provisions of their county 
municipal waste management plans •••• 

b. No more than a daily average of 445 tons per 
day of residual waste. No municipal waste 
may be substituted for this residual waste 
portion or the average daily volume received 
on an average daily volume basis over the 
standard calendar year quarter. 

c. No more than a daily average of 1084 tons per 
day of municipal waste not directed to 
specific sites in Pennsylvania county munici
pal waste management plans may be received at 
this facility for disposal •••• 

SCA•s notice of appeal asserted, among other things, that the condition 

violated the Commerce Clause of the U. S. Constitution, that it constituted a 

"taking" of SCA's property in violation of the U.S. and Pennsylvania 

Constitutions, that it was outside the scope of the Department's authority, 

and that it was not promulgated in accordance with the Commonwealth Documents 

Law. 

In its motion for summary judgment, SCA argued it is entitled to 

judgment as a matter of law because: (1) the Department does not have the 

authority to impose volume limits on subcategories of solid waste; (2) the 

terms of the condition violate the Commerce Clause; (3) the general average 

daily volume limit and the volume limit on waste not directed to Pennsylvania 

sites unlawfully implement Executive Order 1989-8; and, (4) the Department 

exceeded its authority in the factors it considered when setting the general 

average daily volume limit. We shall examine each of these arguments 

separately. 
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1) Does the Department have the authority to impose volume limits on 
~ubcategories of solid waste? 

SCA asserted that the Department•s authority to impose an average 

daily volume limit extends only to 11 Solid waste 11 and that the Department 

exceeded its authority by imposing separate limits on subcategories of solid 

v1aste in subsections (a) through (c) of Condition No. 11. The Department•s 

answer only addressed the motion with respect to the residual waste limit and 

substitution ban in subsection (b). According to the Department, that 
.. 

provision was authorized because the Department•s regulations recognize that 

municipal waste differs from residual waste and impose different standards for 

the disposal of each. 

SCA has failed to establish that the Department acted outside the 

scope of its authority by imposing volume limits on the subcategories of 

waste. 

The Department•s regulations require that applicants for a municipal 

waste landfill permit must show they can accept the waste volumes they propose 

consistent with the host county plans and, in some instances, consistent with 

any other approved county, municipality, and state plans as well. Section 

271.202(b) of the Department•s regulations provides, in pertinent part: 

[A] permit application for a municipal waste 
landfill ••• will not be approved unless the 
applicant affirmatively demonstrates to the 
Department•s satisfaction that the following 
conditions are met: 

(1) The facility is expressly provided for in 
the approved host county plan, and the 
approved plan designates that facility to 
receive that waste volume, if the facility 
would receive waste that is included in the 
approved plan for the host county. 

(2) The facility meets the following if the 
facility would receive waste that is not 
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provided for in the approved plan for the 
host county: 

(i) The proposed facility will not inter
fere with implementation of the 
approved host county plan or another 
county, municipality or State plan 
approved under applicable law. 

(ii) The proposed facility will not inter
fere with municipal waste collection, 
storage, transportation, processing or 
disposal in the host county. 

(iii) No site in a county where the waste 
was generated is more suitable for a 
municipal waste disposal facility •••• 

(25 Pa. Code §271.202(b)) 

Even assuming that the Department had no other authority to impose 

limits on subcategories of solid waste, it would have that authority under 

§271.202(b) if the limits were necessary for the permit to be consistent with 

the host county plans (for waste included in the host county plans, governed 

by §271.101(b)(1)) or consistent with the host county plans and any other 

approved county, municipal, or state plan (in the case of waste not included 

in the host county plans, governed by §271.101(b)(2)). 

SCA is not entitled to summary judgment because it has not 

established that it could accept more waste from any of the subcategories 

consistent with the appropriate waste management plans. Whether waste is 

provided for in a host county plan or not, applicants for municipal waste 

landfill permits must show at a minimum that they can accept the waste 

consistent with the host county plans before the Department will grant a 

permit. SCA failed to show it could do so here. It never submitted a copy of 

the host county plans, and none of the documents filed by either party 

addressed whether, or to what extent, the host county plans distinguished 

between the subcategories of waste listed in Condition No. 11. In its motion, 
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SCA asserts that it could accept increased volumes of each subcategory 

consistent with all applicable county plans, citing an affidavit of Gary Von 

Stetina in support of its position (SCA's motion, p.4 t 12). But Von Stetina 

never asserts in his affidavit that SCA could accept increased volumes of each 

subcategory of waste consistent with the county plans; the only reference to 

the county plans in his affidavit pertains to whether an increase in the 

9eneral average daily volume limit would be consistent with those plans (Ex. 

A-E I , 11) .3 

2) Do the terms of the condition violate the Commerce Clause? 

SCA argued that the average daily volume limitations in the condition 

violate the Commerce Clause because the Department considered the geographic 

origin of the wastes when it selected the volume limits. In its memorandum in 

opposition, the Department failed to respond to SCA's Commerce Clause 

argument. 

SCA has failed to establish as a matter of law that the average daily 

volume limitations in the condition violate the Commerce Clause. 

It is well settled that even in the absence of a congressional 

exercise of power, the Commerce Clause limits the power of States to impede 

interstate commerce. Cooley v. Board of Wardens, 12 How. 299 (1852); ~ 

Great Atlantic and Pacific Tea Co. v. Cottrell, 424 U.S. 366, 370-71 (1976). 

This "negative" or "dormant" aspect of the Commerce Clause prohibits States 

from "advancing their own commercial interests by curtailing the movement of 

articles of commerce, either into or out of the state." Fort Gratiot Sanitary 

Landfill, Inc. v. Michigan DNR, 112 S.Ct. 2019, 34 ERC 1728, 1730 (1992) 

(quoting H.P. Hood & Sons, Inc. v. D W Mond, 336 U.S. 525, 535 (1949)). A 

3 "Ex. A- " denotes SCA's exhibits in support of its motion for sununary 
judgment. 
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state, therefore, cannot constitutionally discriminate against interstate 

commerce "unless the discrimination is demonstrably justified by a valid 

factor unrelated to economic protectionism." !d., at 34 ERC 1730 (quoting New 

~nergy Co. of Indiana v. Limbach, 486 U.S. 269, 274 (1988)). Solid waste is 

an "article of commerce" for purposes of Commerce Clause analysis. 

Philadelphia v. New Jersey, 437 U.S. 617, at 622-23. 

SCA is not entitled to judgment as a matter of law because it has 

failed to demonstrate that any of the average daily volume limitations 

discriminate against out-of-state waste solely on the basis of the waste's 

geographic origin. We need not decide whether the volume limitations 

discriminate against interstate commerce, for even if they do, SCA has failed 

to establish that the Department had no valid reason for treating in-state and 

out-of-state wastes differently. While SCA's motion asserted that the 

geographic origin of the wastes was one of the factors the Department 

considered when it set the volume limits, (SCA's motion for summary judgment, 

, 44), SCA never showed that the limits would have been any different had the 

Department derived them using only the non-geographic factors. Furthermore, 

SCA never averred in its motion that in-state and out-of-state wastes are 

indistinguishable--or even substantially similar. If the two do differ, then 

the Department could have legitimate reasons for treating the two wastes 

differently if non-discriminatory alternatives are not available. Since we 

n1ust construe all unresolved issues of fact in the light most favorable to the 

non-moving party, summary judgment for SCA is inappropri-ate on this issue. 

3) Do the general average daily volume limit and the volume limit on 
waste not directed to Pennsylvania sites unlawfully implement Executive Order 
1989-8? 

According to SCA's motion, Condition No. 11 constitutes an unlawful 

attempt to implement Executive Order 1989-8 because the ratio of the general 
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average daily volume limit to the limit for waste not directed to Pennsylvania 

sites was similar to the ratio which would have resulted had the Department 

calculated the limits using the scheme prescribed in the Executive Order, and 

the Executive Order has been ruled unconstitutional.4 In its memorandum in 

opposition, the Department responded only by arguing that it did not in fact 

consider the Executive Order when it set the limit for waste not directed to 

· Pennsylvania sites and that certain depositions SCA submitted could not 

properly be used to support a motion for summary judgment. 

This aspect of SCA's motion is simply ridiculous. One must 

distinguish between the ratio between the volume limits and the actual volume 

limits themselves. Even if the ratio in SCA's permit between the average 

daily volume limits of general solid waste and waste not directed to 

Pennsylvania sites happened to comply with the ratio prescribed in the 

Executive Order, that would not conclusively establish that the Department had 

actually derived both volume limits using the Executive Order. To prevail in 

a challenge that a permit failed to authorize some conduct it should have, a 

permittee must prove that it is clearly entitled to a permit authorizing that 

conduct. Sanner Bros. Coal Co. v. DER, 1987 EHB 202; Envirotrol, Inc. v. DER, 

EHB Docket No. 91-388-W (Adjudication issued September 27, 1993). SCA, 

therefore, must demonstrate that it is clearly entitled to accept more general 

solid waste or more waste not directed to specific Pennsylvania sites than 

that allowed under Condition No. 11. Evidently, SCA assumes that one can 

determine on the basis of the ratio alone that either--or both--individual 

4 Executive Order 1989-8 was ruled to violate the doctrine of separation 
of powers as expressed in Article IV, Section 15, and Article II, Section 1 of 
the Pennsylvania Constitution. See National Solid Wastes Management 
~ssociation v. Robert P. Casey and the Department of Environmental Resources, 
143 Pa. Cmwlth. 577, 600 A.2d 260 (1991); aff'd, Pa. , 619 A.2d 1063 
(1993). ---
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volume limits were set too low. This assumption is incorrect, however. It is 

impossible to ascertain from the ratio alone whether either of the volume 

limits was too low. The Department could have imposed volume limits on SCA 

that were both a hundred, or a thousand, or a million times larger than those 

it did, yet the ratio between the volume limits would remain the same. Here, 

moreover, the ratio in SCA's permit is not even consistent with the ratio 

required by the Executive Order. The Executive Order directed the Department 

to issue municipal landfill permits only to those facilities which wquld 

receive 70% or more of their municipal waste from in-state and pursuant to 

county waste management plans. Under the average daily volume limits in SCA's 

permit, however, less than 62% of the municipal waste SCA could receive must 

meet that criteria. 

4) Did the Department exceed its authority in the factors it considered 
when setting the general average daily volume limit? 

SCA argues the Department exceeded the scope of its authority and 

acted arbitrarily and capriciously because it considered a "needs analysis" 

when it selected the average daily volume limitation. According to SCA, the 

Department is not authorized to consider the factors in the needs analysis 

under Act 101 or the Solid Waste Management Act. SCA asserts that the 

Department should have set the general average daily volume limit at 5,333 

tons per day (TPD)--the limit SCA requested in its permit application--because 

the landfill could handle 5,333 TPD given its design and engineering, and that 

the landfill could do so without causing or contributing to any public 

nuisance. In its memorandum in opposition, the Department maintained that SCA 

had failed to establish--or even to aver--that it could utilize the increase 

in average daily volume it sought. 
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SCA is not entitled to judgment as a matter of law on this issue. 

Section 1112 of Act 101 prohibits .the Department from issuing municipal waste 

landfill permits unless the applicant demonstrates that the "average daily 

waste volumes will not cause or contribute to any public nuisance from odors, 

noises, dust, truck traffic or other causes." 53 P.S. §4000.1112(b)(2)(ii). 

Therefore, to establish that it is clearly entitled to the general average 

daily volume it requests--5,333 TPD--SCA had to show that the increase in the 

average daily volume limit would not cause or contribute to any publtc 

nuisance. SCA failed to do so, however. In its motion for summary judgment, 

SCA asserted that the general average daily volume limit it proposed would not 

cause or contribute to any public nuisance (SCA's motion for summary judgment, 

11' 11). In support of that proposition, the motion cites two pages from the 

deposition of Lawrence Lunsk, a facilities manager for the Department's Bureau 

of Waste Management (SCA's motion for summary judgment, t 11). But, in the 

portion of the deposition SCA cites, Lunsk never states that the landfill 

would not cause or contribute to a public nuisance if its general average 

daily volume limits were 5,333 TPD. Lunsk simply testifies that he knew of no 

reason why the site could not "handle" that amount of waste "from an 

engineering perspective" (Ex. A-C, p.16). That does not necessarily mean that 

the facility will not cause or contribute to a public nuisance. Even if the 

facility itself were designed to dispose of 5,333 TPD, for instance, it is 

still conceivable it could generate enough noise or truck traffic to 

constitute a public nuisance. Since we must construe all unresolved issues of 

fact in the light most favorable to the non-moving party, summary judgment for 

SCA is inappropriate on this issue. 
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Days and Hours of Operation 

Condition No. 13 of the permit sets forth the days and hours that the 

landfill can operate. In its notice of appeal, SCA asserted that the days and 

hours of operation the Department authorized were arbitrary, capricious, an 

abuse of discretion and contrary to law. The Department has moved for summary 

judgment, arguing that it is entitled to judgment as a matter of law because 

the days and hours of operation authorized in the permit were the very terms 

SCA requested in its permit application. SCA never addressed this aspect of 

the Department's motion in its memorandum in opposition. 

The easiest way, of course, for the Department to establish that the 

days and hours of operation authorized in the permit were the same as those 

requested in the application would have been·to submit the application as an 

exhibit to the motion and cite the relevant portions of the application in 

support of the assertion that the terms in the permit and application were 

identical. Inexplicably, the Department did not choose this approach. 

Instead, to support the assertion that SCA had requested terms identical to 

those contained in the permit, the Department submitted an excerpt from the 

deposition of Lawrence Lunsk, a regional waste facilities manager for the 

Department. The portion of the deposition excerpt pertaining to the 

derivation of the permit terms governing the days and hours of operation was 

limited to the following: 

Q. [BY MS. GOODWIN (Attorney for SCA):] ·~·Turn
to permit condition 13, which relates to the 
hours of operation of the facility. 

A. [MR. LUNSK] Yes. 

Q. Does the permit intend to allow for some 
flexibility in the event of holidays or force 
majeure conditions? 
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A. I don't believe it allows for that. 

Q. Do you know whether the prior permit allowed 
for that? 

A. Prior permit to look at [sic], I believe the 
prior permit may have allowed for that. 

Q. Do you know why this permit specifically does 
not allow for that? 

A. Relates [sic] back to what I said before, 
there was another question you had asked. I 
was given direction from central office 
people and I believe this involves John 
Dernbach that we couldn't do that anymore. 

Q. Is there any procedure that a facility can 
follow under circumstances that create these 
unusual circumstances? Is there any 
procedure that you can follow at this point? 

MR. GELBURD [(Attorney for the Department)]: 
Follow as to what? 

BY MS. GOODWIN: 

Q. In other words, assuming there were a force 
majeure condition or a holiday circumstance 
and, for example, the City of Philadelphia 
called us up and said we have a tremendous 
volume of waste that we picked up and we need 
to dispose of it, is there something that the 
landfill can do to get authorization from the 
Department to take waste on a day which, or 
hour which would not otherwise be 
contemplated by the permit: 

A. See, the prob 1 em· is the 1 aildf i 11 has to make 
[sic], they would have to change their hours 
to allow for that, and that should have been 
in the application. I believe these hours 
came right out of the application. 

(Ex. A of Commonwealth's 
motion, pp. 29-31) 

Even assuming the Department would be entitled to judgment as a 

matter of law if it established that the terms in the permit application were 

the same as those in the permit, the Department is not entitled to summary 

judgment here. Summary judgment may be entered only in those cases where the 
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right is clear and free from doubt. Hayward v. Medical Center of Beaver 

~:ounty, 530 Pa. 320, 608 A.2d 1040 (1992). Here, some doubt remains even if 

we take Lunsk's deposition testimony at face value. Lunsk testified, "1 

believe these hours came right out of the application." (emphasis added) 

Given the tenor of the context of Lunsk's statement together with the fact 

that the statement itself was qualified with the words "I believe.'' we cannot 

say that Lunsk's statement amounted to an unequivocal assertion that the hours 

listed in the permit were the same as those in the permit application.. It is 

unclear from the deposition excerpt, moreover, whether the days listed in the 

permit were the same as those requested in the permit application. Though 

Lunsk was asked about the derivation of the days and hours of operation in the 

permit, he only addressed the latter in his answer. 

In light of the foregoing, a material issue of fact exists precluding 

summary judgment for the Department. 

Notice of Mandatory Civil Penalties 

Condition Nos. 10 and 11 of the permit contain provisions notifying 

the permittee that it would be subject to a mandatory civil penalty if it 

accepts waste in excess of the maximum or the average daily waste volume 

limits. The provision in Condition 10 pertains to the maximum daily volume 

limit and simply states that Section 1112 of Act 101 "provides that a 

mandatory civil penalty of $100 per ton applies to any excess volume received 

at this facility for any reason" (Ex. A-8, p.6). Condition 11 contains 

identical language but refers to the average daily volume limit and is 

followed by a sentence explaining how the penalty would be calculated (Ex. 

A-8, p.6). 

SCA appealed both provisions in its notice of appeal but, as noted 

earlier in this opinion, only moved for summary judgment with respect to the 
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provision in Condition No. 10. According to SCA's motion, civil penalties 

8andated by the legislature violate the constitutional doctrine of the 

separation of powers because they amount to legislative interference with the 

power of the executive branch to exercise its prosecutorial discretion. 

Specifically, SCA argued the provision was unconstitutional because it 

directed the Department to (1) impose a penalty in each and every instance 

where SCA accepts more waste than its permit allows, and (2) impose a penalty 

of at least $100. 

The Department moved for summary judgment with regard to both 

provisions in the permit. The only legal argument it offered in support of 

its position consisted of the statement, "[T]he Commonwealth is on the firmest 

legal grounds in reiterating the provisions of [Act 101]" (The Department's 

memorandum in support, p.9). 

Despite its memorandum, the Department is entitled to summary 

judgment with regard to both mandatory civil penalty provisions in the permit. 

The provisions do not actually impose any penalties on SCA; they simply inform 

it of the terms in Act 101 regarding the receipt of waste in excess of the 

permitted amount. This distinction is crucial, for SCA's arguments are 

directed at the mandatory civil penalties scheme set forth in Act 101, not at 

the notification of those penalties contained in the permit. This Board does 

not have jurisdiction to determine the constitutionality of a statute. St. 

Joe Minerals Corp. v. Goddard, 14 Pa. Cmwlth. 624, 324 A.2d 800 (1974). When 

and if the Department imposes the mandatory civil penalties on SCA, SCA will 

have an opportunity to challenge the constitutionality of the Department's 

action. Until that time, any challenge to the constitutionality of those 

penalties is premature. 
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Lead Acid Batteries 

Condition No. 16 of the permit prohibits SCA from disposing of lead 

acid batteries: 

No lead acid batteries shall be placed into mixed 
waste at this facility, discarded, or otherwise 
disposed of at this facility. 

(SCA's notice of appeal, 
Condition No. 16) 

In its notice of appeal, SCA asserted the condition was arbitrary, capricious, 

unreasonable, an abuse of discretion, and contrary to law, and, in addition, 

was invalid because it was not promulgated in accordance with §§201 and 202 of 

the Commonwealth Documents Law, 45 P.S. §§1201 and 1202. 

The Department maintains it is entitled to summary judgment with 

regard to the provision because lead acid batteries are hazardous waste and 

disposal of them at the site would violate the Solid Waste Management Act and 

Act 101. SCA, meanwhile, argues the provision is "manifestly unfair" because 

under it SCA would be in violation even if it were to unknowingly dispose of 

lead acid batteries while disposing of other waste. 

The Department is entitled to summary judgment with regard to this 

aspect of SCA's appeal. The disposal of lead acid batteries in landfills is 

prohibited under Act 101. Section 1510 of that act, 53 P.S. §4000.1510, 

provides, in pertinent part, "No person may place a used lead acid battery in 

mixed municipal solid waste, discard or otherwise dispose of a lead acid 

battery .•.• " 

In light of the fact that it is unlawful under Act 101 to dispose of 

lead acid batteries in landfills--whether the disposal is knowing or 

accidental--the Department did not act inappropriately when it prohibited that 

activity. 
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SCA's assertion that the provision was not promulgated in accordance 

v1ith the Commonwealth Documents Law does not preclude summary judgment for the 

Department. As a matter of law, even if SCA were to establish that the 

provision somehow resulted from a violation of the Commonwealth Documents Law, 

SCA could not, in light of the Act 101 prohibition, prove it was clearly 

entitled to dispose of lead acid batteries in the landfill. 

Maximum Daily Volume Limit 

Condition No. 10 of the permit contains a provision stating .that SCA 

may receive no more than 5,333 tons of municipal and residual waste at the 

landfill on any single operating day. In its notice of appeal, SCA challenged 

the provision, asserting that the provision was arbitrary, capricious, 

unreasonable, contrary to law, and constituted an abuse of discretion, because 

it did not allow for exceptions to the maximum daily volume limit in the event 

of inclement weather. The Department has moved for summary judgment with 

respect to the provision, arguing that it is entitled to judgment as a matter 

of law because the permit used the limit set forth in SCA's permit application 

and "emergencies are dealt with explicitly in Section 1112(e)" of Act 101 (the 

Department's memorandum in support, p.8). In its memorandum in opposition, 

SCA conceded that it requested the maximum daily volume limit used in the 

permit; but contended that it had reason to expect language in the permit 

allowing for an inclement weather exception because it had received such an 

exception in a previous permit where the permit application contained a 

maximum daily volume limit but no force majeure clause. 

The Department is entitled to summary judgment with regard to this 

aspect of SCA's appeal. The Department did not assume a duty to include an 

inclement weather provision simply because it included such a provision in an 

earlier permit where SCA had not requested one. The Department has the 
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discretion to consider such a provision if it chooses, but it has no duty to 

do so unless the permit application requests one. A permittee, moreover, 

cannot complain that the Department abused its discretion by refusing to 

include an inclement weather provision in a permit where it never requested 

the provision in the first place. The permitting process is complex. The 

Department cannot be expected to anticipate anQ consider every conceivable 

permit provision desired by a permit applicant. 

Annual Operations Reports 

Condition No. 8 of the permit requires that SCA submit copies of its 

annual operations report to the Department, the Berks County Planning 

Commission, the Montgomery County Planning Commission, and Douglass and West 

Pottsgrove Townships. SCA appeals the requirement to the extent that the 

provision requires SCA to send annual operations reports to the host counties 

and municipalities. 

As noted earlier in this opinion, both parties have moved for summary 

judgment with respect to this aspect of SCA's appeal. SCA argued that the 

requirement exceeded the Department's authority. The Department maintained 

that the requirement amounted to only a de minimis burden and that the 

information in the reports would be helpful to the host counties and 

municipalities. In support of its position, the Department asserted that: 

(1) it would cost SCA no more than $20 per copy, including postage, to provide 

copies of the report to the host counties and townships; (2) SCA had spent 

more money litigating the propriety of the provision than it would cost to 

provide the copies to the host counties and townships; and, (3) the 

information in the reports would prove useful to host counties in fulfilling 
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their planning obligations under Act 101 and to the townships in collecting 

host municipality benefit fees. The Department did not cite any affidavits, 

admissions or other documentation to support any of these assertions. 

Neither SCA nor the Department is entitled to summary judgment on 

this issue. 

The issue here is more complex than the one framed by the parties' 

motions and memoranda. Because the Department never pointed to any specific 

statutory authority which would authorize the requirement, the only issue here 

might seem to be whether the Department has the power to impose certain "de 

minimis" burdens in the absence of a clear legislative authorization to do so. 

The answer to that question is straightforward: the Department does not have 

that power. It is a cardinal principle of administrative law that 

administrative agencies have only those powers expressly conferred, or 

necessarily implied, by statute. See, e.g., Commonwealth. Department of 

Environmental Resources v. Butler County Mushroom Farm, 499 Pa. 509, 454 A.2d 

1 (1982), and Costanza v. Commonwealth, Department of Environmental Resources, 

146 Pa. Cmwlth. 588, 606 A.2d 645 (1992). There is no exception for "de 

minimis burdens." 

The real issue here is whether the Department has the statutory 

authority to require SCA to send copies of its annual operations reports to 

the host counties and townships. Even though the Department failed to 

identify any statutory authority for the requirement in its motion or 

memoranda, SCA would not be clearly entitled to judgment as a matter of law if 

such authority exists. 

The Department may well be authorized to require SCA to send copies 

of the reports to the host counties and municipalities. Section 608 of the 

Solid Waste Management Act, 35 P.S. §6018.608, provides, in pertinent part: 
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The [D]epartment and its agents and employees 
shall: 

(2) Require any person or municipality en
gaged in the storage, transportation, process
ing, treatment, beneficial use or disposal of 
any solid waste to establish and maintain such 
records and make such reports and furnish ·such 
information as the [D]epartment may prescribe. 

But §608 does not necessarily authorize the permit requirement here. It is 

not immediately apparent from the language in §608, for instance, that the 

section authorizes the Department to require permittees to furnish that 

information to third parties. And even if §608 authorizes the Department to 

require permittees to furnish information to third parties in some instances, 

it is not clear that the Department had the authority to impose that 

requirement here. Where the Department imposes--on an individual basis-

conditions not required by the regulations or the underlying statute, the 

Department has the burden of justifying the conditions based on reliable 

factual information. Mill Service. Inc. v. DER, 1987 EHB 73. 

In their motions and memoranda, both parties failed to discuss 

whether §608 ~uthorized the Department to require SCA to send copies of the 

reports to the host counties and townships. In light of this, and the fact 

that the Department neglected to properly support any of the factual 

assertions it offered to justify the condition, summary judgment on this issue 

is inappropriate at this time. 
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0 R D E R 

AND NOW, this 24th day of January, 1994, it is ordered that: 

1) SCA•s motion is denied. 

2) The Department•s motion for summary judgment is granted with 
respect to: . 

a) the notices of mandatory civil penalties in Conditions 
No. 10 and 11; 

b) the provision in Condition No. 16 prohibiting the 
disposal of lead acid batteries; and 

c) the maximum daily waste volume limit contained' in 
Condition No. 10. 

3) The Department•s motion is denied with respect to: 

a) the provision in Condition No. 13 setting the hours of 
operation for the landfill; and 

b) the requirement that SCA send copies of its annual 
operations reports to the host counties and municipalities. 
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A D J U D I C A T I 0 N 

By Richard S. Ehmann, Member 

Synopsis 

Empire's appeal from DER's issuance of an order to it to abate 

malodor emissions from its landfill is dismissed as moot, where the parties 

stipulate that Empire has complied in full with DER's order, since there is no 

meaningful relief we can grant to Empire. 

While DER bears the burden of proof in this appeal as to the civil 

penalty it has assessed and the regulation violations it alleges Empire has 

committed, Empire bears the burden of proof as to all affirmative defenses it 

has alleged in regard thereto. 

Evidence that DER charged Empire with no malodor violations on days 

other than those on which DER assessed a penalty does not prove or disprove 

the existence of these violations by Empire on the days for which the 

penalties were assessed. Where Empire offers a fact witness who has no 

knowledge as to events on the dates for which a penalty was assessed by DER, 

his testimony as to other dates and violations thereon is properly excluded. 
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After the record closes in proceedings before this Board, it is too 

late for a party to try, through its Post-Hearing Brief, to get this Board to 

take official notice of DER documents pursuant to 1 Pa. Code §§35.164 and 

35.165. Because this Board is independent of DER, documents on file with DER 

but not with this Board may not be introduced in Board hearings by merely 

asking this Board to take notice thereof under 1 Pa. Code §35.164. 

Absent the existence of a "scientific methodology" for malodor 

analysis and a regulatory standard for malodorous air contaminants, DER's 

nasal determination of a violation of 25 Pa. Code §123.31(b) will not be 

invalidated. By proving a violation of Section 123.31(b), DER proved a 

violation of 25 Pa. Code §273.217(a) as to Empire's landfill operation. 

DER's assessment of a civil penalty against Empire because of these 

malodorous emissions under the SWMA is sustained conceptually but reduced in 

amount. Empire is granted a partial directed adjudication on the issue of 

DER's lack of legislative authorization to assess civil penalties under 

Section 9.1 of the APCA as of the date of the assessment and under Section 

1917-A of the Administrative Code. Empire is also granted a partial directed 

adjudication as to assessment of civil penalties by DER for violation of 25 

Pa. Code §273.218(b} because DER failed to make a prima facie showing of 

malodor emissions in violation thereof. 

In interpreting 25 Pa. Code §121.9, it must be read in conjunction 

with 25 Pa. Code §123.31. When this occurs, it is clear that Section 121.9 

authorizes Empire's use of odor masking agents only when there is prior 

written approval by DER and Empire demonstrates that this concept is at least 
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as effective in malodor control as incineration to the degree spelled out in 

25 Pa. Code §123.31(a). Insofar as DER's assent to masking agent use is 

required by Section 121.9, Empire must prove formal agreement by DER to the 

agent's use, not merely its silence when shown the masking agent. 

Accordingly, a penalty assessment for violation of Section 123.3l(a) is not 

barred under Section 121.9. 

Where more than de minimus violations of DER's regulations are proven 

as to the days for which DER assessed a penalty, the maxim of de minimus non 

curat lex is not shown to apply to civil penalty assessment appeals. 

25 Pa. Code §123.31 is not void for vagueness nor does its 

application by DER to Empire and assessment of civil penalties based thereon 

violate Empire's substantive due process rights under our state or federal 

Constitutions. Section 123.31 gives Empire adequate notice of the prohibited 

conduct and provides adequate standards so as to prevent arbitrary 

enforcement. 

Where DER assesses civil penalties for alleged violations on two 

separate days and increases the amount of a civil penalty assessed for the 

second day over the first day's amount, it must establish a reasonable basis 

for the amount of the increase. Where the record demonstrates that the second 

day of malodor emissions was not as severe as the first day's emissions, and 

fails to demonstrate a reason to triple the portion of the penalty based on 

Empire's negligence, DER abused its discretion in calculating an increase in 
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the portion of the total second day's penalty assigned to the violation's 

severity and negligence without offering an explanation as to why. DER may 

consider recidivism in assessing penalties for successive violations. 

Background 

On March 23, 1990, the Department of Environmental Resources ("DER") 

issued an administrative order and $5,000 civil penalty assessment to Empire 

Sanitary Landfill, Inc. ("Empire") dealing with alleged malodors emanating 

from Empire's landfill in Taylor Borough, Lakawanna County. On April 20, 

1990, Empire filed its appeal therefrom with this Board. 

After several continuances DER filed its Pre-Hearing Memorandum. 

Thereafter, Empire filed both a Motion To Exclude Evidence and a Motion For 

Summary Judgment. On September 17, 1991, Board Member Terrance J. 

Fitzpatrick, to whom this proceeding was then assigned for primary handling, 

issued two opinions which separately denied both motions.1 

Subsequently and after an extension granted to Empire, it too filed 

its Pre-Hearing Memorandum. On September 15, 1992, with Board Member 

Fitzpatrick's resignation from this Board, the appeal was reassigned to Board 

Member RichardS. Ehmann for primary handling. 

After the parties' compliance with Pre-Hearing Order No. 2 and denial 

of DER's Motion To Quash a subpoena issued to Empire for one of DER's 

1 See 1991 EHB 1567 and 1991 EHB 1572 for these opinions. 
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employees, the merits of the appeal were heard on December 3 and 4, 1992. As 

of March 11, 1993 we had received the hearing's transcripts and the parties' 

Post-Hearing Briefs. 

The record in this appeal consists of a 425 page transcript and 27 

separate exhibits. After a full and complete review of the record we make the 

following findings of fact. 

FINDINGS OF FACT 

1. Empire Sanitary Landfill, Inc. is a corporation duly incorporated 

and existing under Pennsylvania law and maintains a principal place of 

business at 398 South Keyser Avenue, Taylor, Pennsylvania. (Bd. Exh. 1)2 

2. DER is a Commonwealth agency and charged with administering and 

enforcing the Solid Waste Management Act, 35 P.S. §6018.101 et seq. (Solid 

Waste Act), section 1917-A of the Administrative Code of 1929, Act of April 9, 

1929, P.L. 177, as amended, 71 P.S. §510-17 ( 11 Administrative Code .. ); the Air 

Pollution Control Act, 35 P.S. §4001 et seq., and the rules and regulations of 

the Environmental Quality Board promulgated under each of the above. (Bd. Exh. 

1) 

3. Empire owns and operates a landfill pursuant to Solid Waste 

Management Permit No. 100933. It is located in Taylor Borough, Ransom 

2 References to Bd. Exh. 1 are references to the parties' pre-trial 
stipulation which contains certain factual stipulations. T-___ references 
herein are references to specific pages of the transcript while E- are 
references to Exhibits introduced into the record by Empire. DER offered no 
exhibits which were admitted into the record. 
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Township and Old Forge Borough, all in turn within Lackawanna County. (Bd. 

Exh. 1) 

4. Since November 1987, Empire has been engaged in the business of 

operating the Empire Landfill, Monday through Saturday (except for 6 holidays) 

on approximately 600 acres of property owned by Empire abutting Keyser Avenue 

in Taylor Borough, Ransom Township, Old Forge Borough, Lackawanna County, 

Pennsylvania. (Bd. Exh. 1) 

5. At no time either prior to issuance of DER's Order and Civil 

Penalty Assessment (Bd. Exh. 2) or subsequent thereto has DER cited Empire as 

to malodors at this landfill. (Bd. Exh. 1) 

Lewis' Inspection 

6. Robert K. Lewis ("Lewis") is currently employed by DER as a solid 

waste supervisor. He is also a member of DER's Emergency Response Team which 

responds to citizen complaints. In March of 1990, he was both a member of 

this team and an environmental chemist in DER's Solid Waste Management 

program. (T-28-29) 

7. On the evening of March 13, 1990, the manager of DER's Emergency 

Response Team contacted Lewis to investigate malodor complaints as to Empire's 

landfill. (T-29) 

8. In responding to the complaints Lewis went to the residence of 

one of the complainants, where he smelled the odor of garbage mixed with 

"cinnamon". He then went to a second residence and determined this odor was 

detected at various places along this street. (T-30-33) 
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9. At this point in time DER's Regional Director Ed Shoener 

("Shoener 11
) arrived in the residential area (T-32}; he met Lewis and they went 

down to Keyser Avenue (State Route 3011} and to the landfill's access road. 

{T-34) 

10. Along Keyser Avenue up to the point of Empire's access road, the 

garbage odor was detectable and sometimes it was the mixed smell of garbage 

and cinnamon. (T-35) 

11. Empire's Jim Thomas ("Thomas") met Lewis and Shoener at the 

landfill's security office and took them to the portion of the landfill where 

garbage had been dumped that day. (T-35) The garbage odor was extremely 

strong in this area. In conversation at that time, Thomas indicated that on 

March 13, 1990, Empire had been using a cinnamon fragrance as a "mask" to 

cover other odors. (T:36) 

12. According to the map which is Empire's Exhibit (E-3}, the 

residential area and Empire's landfill are both west of Keyser Avenue. 

However, Keyser Avenue runs northeast to southwest and the landfill and Keyser 

Avenue are located on opposite sides of the residential area. (E-3} Lewis 

smelled the same odor at the residences he visited as he smelled at the 

landfill access road, but at the landfill's actual dump site he could only 

smell a garbage odor. (T-51-52) 

13. Lewis has received training from DER in how to conduct a malodor 

inspection because of his position on DER's Emergency Response Team, but it 

was not routine for him to conduct malodor inspections in his daily role as an 

environmental chemist. (T-38) Prior to March 13th he had conducted five or 
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more malodor inspections for OER but had never inspected for malodors at 

Empire. {T-39, 45) 

14. During his inspection of Empire, Lewis did not review Empire's 

waste records, collect any samples of the air for subsequent analysis or 

measure the amount of cover material over the wastes disposed of that day. 

{T-30-44) 

15. Prior to arriving at Empire, Lewis was unaware that it used a 

cinnamon mask. {T-45) 

16. Lewis did not look at differing portions of Empire's landfill 

other than where Thomas said they were dumping wastes that day. Lewis 

estimated that this location was from 500 to 600 yards from the residences he 

visited. (T-44, 47) 

17. While Lewis only visited two houses while in the residential 

area, there were other residents around when he was walking up and down Walnut 

Street checking for malodors. (T-47) 

18. Lewis has investigated two other malodor complaints as to 

Empire's Landfill but both were subsequent to OER's issuance of this order and 

civil penalty assessment. (T-46) 

19. On March 14, 1990, OER conducted a daylight evaluation of 

Empire's daily cover and determined it was adequate. At that time no malodors 

were detected. (T-164) 

20. On March 14, 1990, Pennsylvania's Governor Casey held a news 

conference at the landfill. (T-180) 
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Smith's Inspection 

21. Lee Smith ("Smith") is a retired former DER employee who was with 

its Bureau of Air Quality from 1974 until retiring in 1991. (T-53-54) Smith 

has extensive experience with malodor investigations for that Bureau. (T-54) 

22. Smith, also then a member of DER's Emergency Response Team, was 

called out on March 15, 1990 by the Emergency Response Team's manager to 

investigate malodor complaints at Empire. (T-55) 

23. After arriving in the area, Smith spent an hour talking to area 

residents about the malodors they were experiencing to make sure he was 

smelling what they were complaining about. After this, he drove upwind, 

downwind, north, and south of the landfill to see if there were malodors 

coming from up wind of Empire but he found no other odor. However, when Smith 

went down to Keyser Avenue from a point about 150 yards south of the landfill 

at the turnpike crossover up to the landfill itself, he could smell its 11 mask 11 

deodorizer and the garbage odor. He was then downwind of the landfill. {T-56) 

24. At about 9:10p.m. on March 15, 1993, after more than two hours 

in the area, Smith entered the landfill and met Thomas. (T-57, 89) They then 

went out on the landfill itself, where he smelled the same odors as he smelled 

previously on both Keyser Avenue and in the residential area. (T-57) 

25. The deodorizer odor he smelled was cinnamon and it came from a 

product called Duz-All which Smith was shown during his visit. (T-63-65) 

26. The odors detected by Smith in the residential area, as opposed 

to those on Keyser Avenue, were not persistent and were more a trace odor. 

(T-88) 
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27. When Smith reached the landfill area and began conducting his 

inspection on March 15, 1990, the wind was not blowing from the landfill 

toward the residences. It was almost calm. (T-64, 87) 

28. Smith had also inspected Empire on March 12, 1990 as to malodor 

complaints but had found none. {T-63) 

29. DER does not normally respond to malodor complaints it receives 

by conducting inspections if there is only a single complainant because of 

concerns over possible personality conflicts or feuds. (T-48-49, 65) 

30. From Smith's experience, while wind is a factor as to odor 

problems, temperature is not. (T-66-67) 

31. As to malodor matters, in Smith's Bureau of Air Quality ("BAQ"), 

the Bureau's staff usually writes to the odor-causer, asking it to take steps 

to correct the situation and to submit an odor control plan. BAQ then follows 

up to see if the plan is implemented and accomplishes its task. If the odor 

persists, then BAQ follows up. However, Smith is unaware of how the program 

staff in DER's Bureau of Solid Waste Management addresses odors. (T-66-68, 82) 

32. According to Smith some, but not all, odors can be detected and 

measured by machines or instrumentation. Hydrocarbons are one such measurable 

group. But, machines show a class of chemicals as the source of the odor 

created, not the specific chemical within that group causing the sampled odor. 

(T-72) 

33. An odor's perception by the public is pleasant or unpleasant; the 

general public's detection and discomfort with the odor is what DER bases its 
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responses to odor complaints on. DER's analysis is conducted with a staff 

member's nose, not an instrument. (T-72-73) 

Adjacent Odor Sources 

34. Located near Empire are two other landfills. Amity Landfill 

("Amity") is on the opposite side of both Keyser Avenue and the Pennsylvania 

Turnpike Northern Extension from.Empire. It is also south or south-southeast 

of Empire. (T-75-76, 80; E-3) Amity has not accepted new wastes for disposal 

since 1982 or 1983. (T-95, 347-348) 

35. Bichler Landfill ("Bichler") stopped operating thirteen years ago 

in 1979. (N.T. 348) On the map which is Exhibit E-3 Bichler Landfill lies 

east of Empire. (E-3) It is on the same side of Keyser Avenue as Empire but 

the opposite side of the Pennsylvania Turnpike's Northern Extension (which 

crosses Keyser Avenue near the landfills). Bichler forms a rough triangle 

with Amity and Empire, with the triangle's long side being between Amity and 

Bichler. (T-382-383; E-3) Bichler and Amity are approximately a half a mile 

apart. (T-383) 

36. Although Amity used a similar masking agent to one of those used 

by Empire at some point in time after March of 1990, there is no evidence as 

to whether any masks were used at"'Bichler or Amity on or before March 15, 

1990. {T-384-385) 

37. The residential area from which the malodor complaints arose on 

March 15th is approximately 2,700 feet east of the portion of landfill Pad No. 
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4 where wastes were dumped that day. The March 13th complaints arose from a 

portion of that residential area only 2,000 feet away from the dumpsite. 

(T-156; E-3) 

Empire's Operations 

38. As of March 13th and 15th, Empire was operating its landfill 

under a modified permit from DER that allowed it to accept municipal wastes, 

certain residual wastes and some special handling wastes, but on these two 

dates, all it received were municipal wastes and some residual wastes. (T-138, 

157; E-4 through E-19) 

39. To control odors at its landfill, Empire had used passive venting 

of landfill gas. This involves the installation of piping that goes down 

through the garbage mass and allows the landfill gas to be gathered and vented 

into the air. In addition, Empire used odor masking agents and placed six 

inches of cover materials over its waste at the day's end, as required by 

DER's regulations. {T-146-147) 

40. As to masking agents, Empire used Duz-All, Duz-All Junior and 

another fragrance that smelled like spice. Duz-All has a citrus or orange 

odor whereas the other fragrance smells like cinnamon. (T-147) 

41. Empire began using the cinnamon fragrance in December of 1989 and 

discontinued using it at a point in time after March 15th when they ran out of 

it. {T-148) 

42. Exhibits E-22 and E-23 are letters from Empire to DER outlining 

the steps Empire had taken and would take to abate any malodors. (T-175) 
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43. In addition to the order issued by DER's Bureau of Solid Waste 

Management as to malodors, Empire was sent a Notice of Violation by DER's 

Bureau of Air Quality for the March 15, 1990 incident. (E-21) 

Calculation Of Penalty Amount 

44. John Leskosky ("Leskosky") has been a DER employee for thirteen 

years, and about two days prior to DER's issuance of its order and civil 

penalty assessment, he prepared the civil penalty assessment. (T-91, 105, 193) 

45. Leskosky followed DER's penalty policy and guidelines in 

preparing the assessment. (T-93) 

46. As to the severity of the malodors on March 13, 1990, Leskosky 

used DER's penalty matrix and concluded the severity fell into the lowest 

category. He also evaluated the degree of culpability of Empire, and placed 

the incident at the negligence level rather than the accidental level. 

Leskosky prepared a proposed total penalty for that day of $1,500. (T-93-94} 

47. Leskosky used the same procedures as to the penalty calculation 

regarding the malodors detected on March 15, 1990 as he used for the March 13, 

1990 incident. He concluded there was low degree of severity and that Empire 

was negligent. However, he increased both the amount based on severity to 

$1,750 and the amount based on negligence to $1,750 because this was a second 

violation. (T-94} 

48. Leskosky conducted no analysis on his own of the impact of these 

odors on the community but relied on what others told him. (T-97) He was 

aware that the odors on March 15th were less intensive than those on March 

13th. (T-119) In reaching his conclusion on amounts of the penalties, 
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Leskosky also did not consider issues like contamination of the land or air, 

cost of abatement by DER or cost to DER of its investigation. (T-103-104) 

49. When Leskosky calculated these penalties for DER, he had no 

evidence before him of prior malodor violations by Empire or of any failure of 

Empire to address this issue and knew Empire was acting to control odors. 

(T-106) 

50. Without admitting the existence of malodors, air pollution, any 

air contaminants or any of the alleged violations, Empire performed the 

abatement actions required by the Abatement/Civil Penalty Order in a timely 

manner and to the satisfaction of DER. (Bd. Exh. 1) 

Bumble's Testimony 

51. In the past Stanley Bumb 1 e has worked for the federa 1 

Environmental Protection Agency both as an employee and a consultant in 

environmental fields relating to odors and other totally unrelated areas. He 

holds a Ph.D. in physical chemistry from Purdue University. (T-208-209; E-24) 

52. Bumble has used the nose to detect malodors and finds this to be 

an acceptable methodology to use as to malodors. (T-214) 

53. Bumble was not on the landfill on March 13th or March 15th, but 

was hired to investigate the malodor issue by Empire thereafter. (T-215-216) 

54. Based on his review of the weather records from an airport 

located 5 to 10 miles north of the landfill, Bumble opined that the 

complaining area residents could not have smelled odors from the landfill 
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because the winds were blowing in a northerly direction and the homes are 

south of the landfill. But the wind was in the correct position to carry 

odors to the residents from Amity. (T-234-236, 239, 265-266) 

55. The weather records for the airport at Avoca, Pennsylvania are 

Exhibit E-25. They show that on March 13, 1990, the wind at Avoca was from 

the northwest. On March 15th these records show the wind was from the 

southwest with the direction of the strongest gust of wind on that day being 

from the south. (E-25) 

56. The area of the airport is flat while the area at the landfill 

and residential area is rolling. (T-265-266) Empire's landfill site is shown 

on E-3 as being located in an area with elevations of 900 to 1,200 feet above 

sea level while the residential area is at an approximate level of 900 feet. 

(E-3) 

57. According to Alan Stephens, Empire's Operations Manager, the week 

of March 12, 1990 saw record breaking temperatures in the 80s, with an 

inversion occurring during the evenings. (E-22, E-23) 

58. Based on books he has read, Bumble opined that DER's inspectors 

did not use a scientific method to analyze the malodors they detected. He 

drew this conclusion because they did not perform measurements of the odor and 

did not impanel a group of people to evaluate whether the odors were 

malodorous or not. According to Bumble, such a panel should consist of people 

about whom you know a history of where they have been and what they have 

previously smelled, "their temperament and how they react to things". 

(T-262-264) 
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59. Bumble never testified that he held his opinions on the quality 

of DER's inspection with any degree of scientific certainty. 

DER's Mobile Analytical Unit 

60. Francine Carlini ("Carlini") is an Air Quality District 

Supervisor for DER who was called to testify on behalf of Empire. (T-270-271) 

Carlini has conducted 100 odor inspections for DER. (T-271-272) 

61. The problem involved in measurement of non-compliance with DER's 

malodor regulations is that the regulations are subjective to the degree that 

one cannot measure malodors with an instrument. (T-281) 

62. DER has a van with air monitoring equipment in it called a Mobile 

Analytical Unit ("MAU") which it has tried to use to support some of its 

malodor actions in the past. DER has tried to use the MAU to analyze an air 

sample for various chemical compounds and compare it with the background or 

ambient air quality to determine if a chemical is present, but DER is still 

experimenting to see if this is an effective approach. A handicap in using 

the MAU is that it will only analyze for organic chemicals, and DER has 

placed only some organic chemicals in the analytical unit's standard measuring 

system. So, if an odor comes from yet another organic chemical it cannot be 

analyzed by the MAU and therefore, will not register as existing. (T-282-285) 

63. There is no evidence indicating that the van could analyze the 

odors at issue in this appeal and Carlini does not know if it could or not. 

(T-285) 
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Fuller's Testimony 

64. James W. Fuller ("Fuller") is Taylor Borough's Host Municipality 

Landfill Inspector and he has been trained by OER in how to inspect landfills 

to insure they operate properly. {T-302, 308, 311) 

65. Full~r receives as many as five odor complaints per month with 

regard to the three landfills, but the average is one a month. {T-338) 

66. Fuller did not investigate odors on March 13th or March 15th; he 

did not review DER's reports of the malodor inspections; he is unaware of the 

weather conditions those days; and he has no first hand knowledge of what 

occurred then. (T-354-355) 

DISCUSSION 

Burden Of Proof 

Since OER issued its administrative order to Empire and assessed the 

$5,000 civil penalty against it, the burden of proof as to the malodors is 

upon DER under 25 Pa. Code §21.101(a) and (b)(3). However, insofar as OER has 

this burden of proof, it exists in this appeal only as to the Civil Penalty 

Assessment. Of course, while DER has this burden generally~ where Empire 

offers affirmative defenses the burden of proof with regard thereto is on 

Empire. See 25·Pa. Code §21.10l(a). 

Order's Appeal Moot 

The parties have stipulated that Empire has already complied with the 

terms of OER's Order. Accordingly, except as to the malodor violation's 

occurrence, which must also be established to sustain the civil penalty 

assessment, we can grant Empire no meaningful relief as to DER's order, and 
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thus the appeal is moot in regard thereto. Willard M. Cline v. DER, 1989 EHB 

1101; Empire Sanitary Landfill, Inc. v. DER, 1991 EHB 66; Robert K. Goetz v. 

DER, EHB Docket No. 91-153-E (Adjudication issued September 22, 1993) 

("Goetz 11 ).3 

The Malodor's Existence 

There is no question that based upon the evidence presented at the 

hearing, DER's inspectors on both March 13, 1990 and March 15, 1990 smelled 

what they considered to be malodors. 

On the evening of March 13th in response to citizen complaints, DER's 

Lewis was sent to investigate. He went to the area where the complaints arose 

and talked to the complainants. In accordance with DER's procedure, he 

identified the offending odors there and then went to Empire's landfill. The 

same mix of garbage and cinnamon odors was found on Keyser Avenue on the way 

to the landfill from the residential area. He testified that at the portion 

of the landfill where the wastes had been dumped that day, the garbage odor 

was extremely strong and that Empire's chief of security who met him there 

admitted that on March 13, 1990 Empire was using a masking agent with a 

cinnamon smell to try to mask odors. 

3 ·Attorneys reading this adjudication are again advised that if in writing 
their Briefs, they wish citations to a Board Adjudication to be helpful to 
this Board, they should appear in the format of the citations in this 
adjudication. This Board does not use either Westlaw or Lexis citations in 
its adjudications and does not subscribe to either of these services. It does 
not recognize a citation to "1991 Pa. Env. Lexis ( )" as a proper citation to 
its decisions and finds them to be less than helpful, especially where that is 
the sole citation provided. 
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On the evening of March 15, 1990, DER's Lee Smith was called out to 

investigate malodor complaints from the same general residential area. He 

testified that when he arrived in the residential area, the odors he smelled 

were slight and intermittent. He smelled garbage and the cinnamon masking 

agent only when there was no breeze because the wind was not blowing from the 

landfill toward the residential area. He also talked with that evening's 

residents/complainants to establish that the odors he smelled were what they 

complained about. Thereafter, he drove to various locations around Empire's 

landfill to see if the odors were coming from some other source upwind of the 

landfill, but could detect no such source. When he was 150 yards from the 

landfill on Keyser Avenue and downwind from it, he smelled the cinnamon 

masking agent's smell mixed with garbage. Thereafter, he went out on the 

landfill itself and smelled the same odors there as he had smelled on the 

residential area and more strongly on Keyser Avenue. 

Other Sources Of Malodor 

While most of Empire's arguments as to malodors go to legal issues, 

it does offer several factual rebuttals to this testimony. Firstly, Empire 

suggests the odors could have come from one of two other nearby landfills. 

While other sources are always a possibility, the evidence does not support 

this theory here. There are two other landfill sites near both the 

residential area and Empire's operating landfill. BiGhler lies north of the 

residential area from which the complaints arose and east of the Empire site. 
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It is the closest of the three landfills to this residential area. However; 

Bichler ceased operation (accepting new garbage) in 1979, which is 11 years 

before these malodor complaints arose. 

Amity lies south of the residential area and is the farthest of the 

three from that area. It is also south-southeast of Empire's site, according 

to the map which is Exhibit E-3. According to Empire's own witness, Amity 

ceased operation in 1982 or 1983 which is at least 7 years before the odor 

problem arose. Moreover, there is no evidence showing either landfill 

produced garbage odors on either date or that odor masking agents were used on 

either site at any time prior to March 15, 1990. This is important because 

both DER inspectors reported the mixed garbage/masking agent smell in the 

residential community and at Empire's site. Smith also testified that he 

drove to an area he considered to be upwind of the landfill to see if he could 

smell these odors upwind of Empire but only smelled them downwind of Empire's 

landfill. 

Bumble's Expert Testimony 

Empire also offered both "expert" and fact testimony from Stanley 

Bumble in an attempt to show these malodors could not have come from its 

landfill. Bumble looked at weather records for winds at the airport in Avoca, 

Pennsylvania and used them to opine that wind direction at the Empire Landfill 

could not have carried odors from the landfill to the residential areas. The 

first problem with Bumble's testimony is that the airport at Avoca is from 

five to ten miles from the landfill. The second is that the terrain at the 

airport is flat whereas Bumble admitted the terrain at the landfill is 
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rolling. These differences suggest to us his wind data opinions may be 

questionable. 

Empire's own operation mariager helps confirm this when writing to DER 

on Empire's behalf on March 30, 1990 (E-22) and again on April 30, 1990 

(E-23) about the odors and Empire's corrective measures. Both letters mention 

air inversions throughout the week of March 12, 1990. Such inversions do not 

occur if there is wind. The lack of wind is also confirmed by DER's Smith who 

talked of smelling the malodors in the residential area only when the air was 

calm. 

Further, Bumble's analysis of the winds lacks credibility when 

compared with other evidence offered by Empire. Exhibit E-3 is the United 

States Geological Survey's 7.5 Minute Topographic Map of the Scranton 

Quadrangle. It shows Empire's landfill to be positioned generally west of the 

residential area (the landfill is a long rectangle which is west-southwest, 

west and northwest of this area). Despite this fact, Bumble testified that 

the residential area was south of the landfill and thus the winds which were 

recorded at the airport as blowing in a northerly direction could carry no 

odors toward these homes. Of course, Bumble had no first hand knowledge of 

site conditions on March 13, 1990 or March 15, 1990. Under these 

circumstances where this testimony conflicts with other evidence offered by. 

Empire, we disregard Bumble's testimony on this aspect of the matter. 

That there were odor problems at Empire's landfill is also evidenced 

by a common sense analysis of the fact that Empire was using masking agents. 

If there were no odors from landfilling operations masks would not be needed, 
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just as they would be unnecessary if there were odors but the odors were 

pleasant. This common sense analysis tells us the landfill's garbage smell 

was unpleasant. Moreover, expert testimony as to this odor being a malodor is 

unnecessary. The smell of garbage on a warm day (temperatures on this week in 

March were in the 80s according to E-29) has assailed the nose of virtually 

every adult at one time or another. Where common experience will produce the 

conclusion, expert testimony on it is unnecessary. See §702.2 Packel and 

Poulin, Pennsylvania Evidence (1987). Accordingly, we disregard the opinion 

evidence offered by Mr. Bumble that DER's investigation was not scientifically 

conducted because it failed to impanel people to inhale this odor. We also 

note in doing so that these late evening outdoor circumstances are less than 

conducive for panel analysis of odors and that Bumble gave no indication that 

he ventured this opinion as an expert who held it with any degree of 

certainty.4 Panels sniffing odors may be appropriate in certain 

circumstances and we have no trouble visualizing their use in circumstances 

such as when a chemical manufacturing concern initiates the process of 

determining whether to produce a new compound and wishes to evaluate the odors 

to be generated thereby or when odors are generatable at will. That does not 

appear to this Board to mean such a methodology is required under the 

applicable malodor regulations to evaluate the myriad of malodors, smells or 

aromas that for better or worse perfume our daily lives. 

4 Bumble's satisfaction or lack thereof with DER's investigation is pointed 
out in Empire's Brief but stems from his understanding of how these 
investigators conducted their investigations rather than their testimony on 
cross examination on the scope or nature of their investigations. 
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Violations On Other Dates 

In its Brief, Empire also argues a lack of malodors at the site on 

March 12, 1990, and a lack of complaints about odors on March 14, 1990 and 

claims Empire had not emitted malodors before March 13, 1990. There is no 

proof in the record one way or the other as to emission of malodors by Empire 

on other dates contrary to this assertion. A lack of a DER citation for 

malodors does not prove this. Further, a lack of malodors during DER's March 

12th and 14th inspections only show no malodors detected by DER's staff in the 

brief portion of each of those day's 24 hour cycles on which this staff was at 

the landfill. Finally, even if there were hundreds of incidents of malodors 

at the landfill before or after March 13th and March 15th, they would be 

irrelevant. The issue before this Board is what occurred on these dates and 

these dates only. We cannot allow penalties to be assessed for alleged 

malodors on March 13 because of malodors which predate that date nor can we 

excuse malodors then based on a subsequent lack of malodor citations against 

Empire. 

Fuller's Testimony 

In this regard Empire offered testimony by James Fuller. Fuller was 

the landfill inspector for Taylor Borough in the pertinent time period. 

Apparently he was the "host municipality's landfill inspector" for Taylor 

Borough as defined in the DER regulations then in effect. Empire offered 

Fuller to show what he had found in investigating malodor complaints on dates 

other than those at issue here. It was established that Fuller conducted no 

malodor investigation on March 13th or March 15th, had not reviewed DER's 
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investigation on those days, had no information on weather conditions then and 

had no first hand information on whether malodors existed on these two days or 

not. Accordingly, his testimony in this regard was properly excluded as not 

relevant. Commonwealth v. Scott, 480 Pa. 50, 389 A.2d 79 (1978}, appeal after 

remand, 496 Pa. 188, 436 A.2d 607 (1981); Packel and Poulin, Pennsylvania 

Evidence §401. 

Empire's Brief {at page 45) also disputes the evidentiary ruling at 

the merits hearing as to Empire Exhibit E-34. This 1992 letter from DER to 

the Taylor Borough Council is in regard to a fugitive dust study conducted by 

DER with regard to possible fugitive dust emissions {as a form of air 

pollution) leaving the Empire landfill site, not malodors. (T-410-411) Its 

admission was sought to show 11 
••• there was a procedure they followed with 

respect to fugitive dust ... (T-411) We affirm denial of its admission based 

upon the offer. It is not relevant. Scott, supra. In addition, it was 

offered without foundation and was not identified as required by the 

procedures outlined in Pre-Hearing Order No. 1 issued to the parties which 

required pretrial identification of exhibits. See Midway Sewage Authority v. 

DER, 1991 EHB 1445. 

Board Notice of BAO's Manual 

As to our evidenti~ry record, Empire's Brief (page 46) also urges 

consideration of the BAQ's Source Testing Manual as part of the record from 

which we should review Empire's legal arguments, particularly those dealing 

with the adequacy of DER's malodor investigation. Empire did not offer this 

manual as an exhibit on its behalf in the hearing on this appeal. 
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To circumvent Empire's failure to offer this manual into the record 

at the hearing, Empire says the manual is admissible pursuant to 1 Pa.Code 

§35.164, as a public document under 1 Pa.Code §35.165 or is otherwise subject 

to official notice. Of course the first problem with these arguments is that 

none of them was raised during the merits hearing when the record was open. 

The hearings concluded, the record closed and the transcript was produced by 

the court reporters. Thereafter, without filing any request to,reopen the 

record, Empire raised these arguments for the first time in its Post-Hearing 

Brief.. Both 1 Pa.Code §§35.164 and 35.165 deal with the offering of documents 

into evidence in formal proceedings. We hold that this means the offering of 

the documents must occur during the merits hearing so that an opposing party 

has the opportunity to rebut such evidence with evidence of its own. Neither 

regulation is intended to be a tool by which a party may supplement the 

evidence in the record after the record is closed, whether for the purpose of 

bootstrapping its prior arguments or to correct oversights and omissions 

during the hearing. 5 Clearly, matters not of record are inappropriate for 

our consideration as evidence. John F. Giynish v. Board of Funeral Directors, 

134 Pa.Cmwlth. 146, 578 A.2d 545 (1990). 

5 Moreover, 1 Pa.Code §35.164 deals with documents on file with the agency 
conducting the hearing. If OER were holding this hearing then its BAQ manual 
could be introduced in this fashion. As to manuals on file with OER; this 
regulation is inapplicable to proceedings before this Board because this Board 
is independent of OER, as recognized in Section 3(b) of the Environmental 
Hearing Board Act, Act of July 13, 1988, P.L. 530, No. 94, 35 P.S. §7513(b). 
Further, there is no suggestion by Empire that these manuals are on file with 
this Boaro. · 
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This Board also declines the invitation in Empire's Post-Hearing 

Brief to take Official Notice of this DER manual because no such request was 

made on the record when it was open. Empire had this manual identified in the 

transcript as Empire's Exhibit No. E-2 and questioned DER's Lee Smith with 

regard thereto. (T-70-72) It failed to offer this document into the record 

then or to ask us to take any notice of it (official or otherwise). This 

Post-Hearing request is too little, too late. Empire's request also fails to 

conform to the requirements of 1 Pa.Code §35.173 captioned "Official Notice Of 

Facts" because its Brief contains no justification for Empire's failure to 

make this request at the hearing as required therein for such post-hearing 

requests. Accordingly, we will not take notice of this manual as 

requested.6 

Empire's Motion For Directed Adjudication 

Empire's Post-Hearing Brief also urges this Board to grant it a 

directed adjudication. Citing Reading Company, et al. v. DER, 1992 EHB 195, 

Empire correctly asserts that we are empowered to direct adjudications. Its 

Brief asserts five arguments in support of a directed adjudication. We deny 

6 Empire did not suggest that this manual dealt with malodors. Rather, 
Empire asserted that since this manual shows how one bureau (BAQ) tests for 
one type of air contaminant, we should require some measurements like those 
used there as to that type of emission (opacity of emissions from stationary 
sources) as to malodor scenarios, even where as here the actions under review 
were not taken by the BAQ but by the Bureau of Solid Waste Management. In so 
arguing, it concedes we would have to modify all of that manual's procedures 
to fit malodors. Had we taken notice of this manual we would have declined 
Empire's invitation. This may be a fit subject for the Environmental Quality 
Board which promulgates the regulations administered by DER but not this 
Board. 
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this request by Empire for a directed adjudication because, with two 

exceptions, we find DER has made the necessary prima facie showings. 

Proof Of Violations Of 25 Pa. Code §273.18(b) 

In the first of these two exceptions, Empire's argument is that DER 

failed to establish violation of 25 Pa.Code §273.218(b). Empire argues that 

DER must prove odor creating conditions amounting to public nuisance and DER's 

evidence fails to rise to this level since there is virtually no community 

impact evidence and what there is comes only from DER. Finally, as to Section 

273.218(b), Empire argues the evidence does not demonstrate unreasonable or 

unwarranted use by Empire of its property. 

DER's brief is silent on this argument, just as it is silent in 

response to several of Empire's other arguments. 7 

In evaluating Empire's assertions we must first clear up several 

misstatements within its argument. Empire asserts that all of the testimony 

from DER's.witnesses as to the complaints it received and the impact on 

residents in the area is hearsay. From this, it asserts there is no proof of 

the facts within the hearsay testimony. Empire is not wrong when it suggests 

that some of this testimony is indeed of the type generally classified as 

7 DER's. Post-Hearing Brief can only be described as shallow, at best. On 
the major issues raised in this consolidated appeal, aside from consideration 
of the burden of proof, the legal analysis/discussion section of DER's Brief 
is a mere four pages in length. As its Brief was filed first, DER was given 
the opportunity by this Board to file a Reply Brief on the issues raised in 
Empire's Post-Hearing Brief. Since in its Brief Empire raises five arguments 
for a directed adjudication in its favor, we expected DER to Reply thereto, 
but DER did not elect to utilize the afforded opportunity. Thus DER's 
position on all of these arguments is unstated. 
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hearsay. When DER's inspectors testified as to how the odors were bothering 

the residents, it is obvious they were testifying based on what they were told 

by the complainants. We admitted such testimony without objection thereto by 

Empire, however. It is now part of the record, and though it might have been 

successfully objected to before, to say after the record is closed that we 

should disregard it because it was hearsay when given·, must itself be ignored. 

Post-Hearing Briefs are not the location to raise objections to record 

testimony for the first time. 

Empire also asserts that DER has disavowed reliance on the community 

complaints. (Empire's Brief at pages 13 and 36). This is a significant 

misrepresentation of the hearing's record. At T-373 and 374, Empire was 

attempting to offer testimony from James W. Fuller that the complainants could 

not be believed as to these odor complaints because when he had attempted in 

the past to verify odor complaints by one individual in this residential area 

on other dates, Fuller had been unable to do so. DER's response was that its 

inspectors had verified the validity of these complaints themselves, so it was 

not solely the complainants who were relied upon to prove the malodor's 

existence. Thus, DER never represented that it disavowed reliance upon 

community complaints. As we stated, DER's decision to go to the site location 

generating citizen complaints based upon the complaints telephoned to it is 

not the same as its observations once in the area of Empire's landfill or what 

it is told when there. (T-379) 

Section 273.218(b) provides in relevant part: "The operator shall 

also prevent and eliminate conditions not otherwise prohibited by this 
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subchapter ... which create odors ... and other public nuisances." From it, 

Empire argues DER must show Empire created. a condition amounting to an odor 

public nuisance but that DER's evidence fails to make such a showing. Since 

odors which are malodors under Section 123.31 are addressed under Section 

273.217(a), it is obvious Section 273.218(b) does not apply thereto because it 

addresses preventing and eliminating conditions not otherwise prohibited by 

Section 273.217(a). In other words, if there is an odor public nuisance under 

Section 273.218(b), it cannot be a malodor of the type proscirbed by Section 

273.217(a). Since we have already found two violations by Empire of Section 

273.217(a) we cannot use the same evidence to prove violations of Section 

273.218(b). As there is no other evidence offered by DER, it has failed to 

show a violation of Section 273.218{b) by Empire, and Empire is entitled to a 

directed adjudication in regard thereto. In reaching this conclusion, we do 

not address Empire's argument that DER's evidence fails to show a public 

nuisance. 

Authority To Assess Penalties 

The second exception deals with legislative authority to assess 

penalties. Empire argues that DER's reliance on Section 1917-A of the 

Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 

P.S. §510-17 ("Section 1917-A"), and Section 9.1 of the Air Pollution Control 

Act, Act of January 8, 1960, P.L. 2119, as amended, 35 P.S. §4009.1 ("APCA"), 

for authority for the penalty DER assessed is misplaced because these sections 

do not provide such authority. In advancing this argument it appears that 

Empire in part misunderstands what had happened here. DER's action under 
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appeal is its issuance of a five-paged document entitled ''Order And Assessment 

Of Civil Penalty". In it, DER orders Empire to undertake certain actions. In 

addition, on page 4 of the Order and Assessment of Civil Penalty under item 6, 

DER also assesses a civil penalty against Empire. At that point therein no 

suggestion is made that this is done pursuant to Section 1917-A. The only 

place DER suggests it has authority to assess civil penalties under Section 

1917-A is on page 11 of its Post-Hearing Brief. No explanation of how it drew 

this conclusion appears there. The lack of an explanation has a good cause 

behind it. Section 1917-A empowers DER to order abatement of nuisances; it 

gives no power to it to assess civil penalties. To this limited degree Empire 

is entitled to a directed adjudication. 

DER does cite as authority for this assessment Section 605 of the 

SWMA and Section 9.1 of the APCA. Under Section 605, DER is authorized to 

assess such penalties. Under the current version of Section 9.1 of the APCA 

DER may assess civil penalties against Empire, too. However, the current 

version of Section 9.1 came into existence as Section 10 of the Act of July 9, 

1992, P.L. 460, No. 95, which is an amendment of the APCA. Under the version 

of Section 9.1 which existed on March 23, 1990 when DER assessed this civil 

penalty, it had no legislative authorization in the APCA to assess penalties. 

At that time, Section 9.1 only provided that this Board could assess a civil 

penalty for violation of the APCA and then that this could be done only "after 

hearing". DER has not offered any other interpretation of this statute 

section's language. Accordingly, we sustain Empire to the limited extent of 

its Section 9.1 argument. 
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The Sufficiency Of DER's Evidence 

Since we have denied most of Empire's request for directed 

adjudication and found DER has made the necessary prima facie showings, DER's 

penalty assessment is still afloat and we next turn to Empire's arguments on 

the merits of this appeal. In the first of these, Empire argues that DER's 

evidence fails to preponderate on the issue of Empire's emission of malodors. 

Empire's review of the evidence (Empire's Brief pages 43-48) leads it to 

conclude DER's evidence was inadequate. We do not concur. DER's evidence 

might have been more conclusive at various points. Inexplicably, DER offered 

no testimony from those it claimed were impacted by these malodors as to the 

extent of the impact and there was no testimony on this point from DER's 

inspectors either. However, the fact that evidence could be stronger in any 

party's case can be said of virtually every party's case in every appeal which 

goes to hearing. Obviously, if one party's evidence is absolute and 

unshakable on every point that is not the appeal where a hearing is likely to 

occur. 

While the above referenced omission weakens DER's case it is not 

fatal to it. Lewis testified to Visiting both of the complainants' residences 

and walking up and down the residential streets smelling these malodors. 

(T~47) He also indicated the ga~bagejmask combined odor was present along 

Keyser Avenue from the point he left the residential area until he arrived at 
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the Landfill's entrance road and beyond (T-34, 48)8 ahd the complainants 

were "offended" by the malodor. (T-49) 

Smith visited the residential neighborhood to verify the odor with 

the neighbors, and thought the odors were light there when he arrived. After 

quantifying what these people felt was a malodor, he drove around the area and 

at a point roughly ISO yards south of the landfill (where the Pennsylvania 

Turnpike crosses over Keyser Avenue) and he smelled the combined garbage/mask 

odor. (T-55-57) The odors Smith detected in the residential area were 

detected on at least several of the streets there including both Upper Renaldi 

and Barbara. (T-88) 

This evidence is adequate to show violation of Section 123.31. Under 

the scenario Empire would have us construct, after identifying this odor with 

the complainants and determining its source, DER would have to define the 

segment of public who could have been affected and survey them for the impact 

that malodor has on their lives. Thereafter, DER would have to determine from 

its survey if a significant enough percentage of the public was affected 

sufficiently enough to take action. To do this, on either of these nights DER 

would have had to roust the residents from their homes, thus making itself 

into the nuisance. Moreover, such a scenario would require DER to fix a 

8 Empire also asserted as to a directed adjudication that it owns to the 
center of Keyser Avenue, so odors detected on Keyser Avenue were detected on 
its property. We reject this argument because the record does not show that 
Empire owns title to the land beneath Keyser Avenue up to its center line, nor 
does it show the odors disappeared before crossing Keyser Avenue's center 
line. Moreover, other than boldly asserting that under law Empire owns to the 
middle of this road, Empire makes no effort to offer a citation to where this 
legal maxim is found. 
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"hard" number of persons affected before it would act. Would 30% be too few? 

Would 51% be a minimum? Further, if Empire's hearsay objection had merit 

(discussed above on pages 27 and 28), DER would have to parade each person 

before us to testify as to these events and their impact on. their lives. The 

net effect of all of this of course would be that malodors would not be 

addressed. Here, DER offered unrebutted testimony of the malodors, the 

complaints, and its investigation's confirming results. 

Because DER's evidence met both components of Section 123.31{b)'s 

test for malodors (citizen discomfort and verification thereof by DER's 

staff), it automatically showed a violation of Section 273.217(a) because 

Section 123.31 is a regulation promulgated under the APCA and Section 

273.217(a) requires landfills to comply with these air pollution control 

regulations. 

The complainants here experienced malodors at night (Lewis for 

example arrived in the area at 9:10 p.m. on March 15th (T-55)) in their own 

homes. These people did not leave their homes to go to seek these malodors 

out, rather the reverse is true. These malodors were severe enough and of 

1 ong enough duration that they co'uld not be ignored and generated the 

complaints to DER. Because this is so, we have no hesitation in finding they 

were malodors of such concentration as to unreasonably interfere with the 

comfortable enjoyment of the life of these residential complaintants. Where a 

·person is in his or her own home at night it follows that if "a man's home is 

his castle", the degree of interference by malodors with his enjoyment thereof 

need not be so great as to drive him out of his home before it is 
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unreasonable. Secondly, DER's staff verified these malodors on site. 

Accordingly, we find DER's evidence showed mal~dorous air pollution. 

Our review of the evidence, including the testimony from Bumble and 

Lewis, shows us the malodors investigated by Lewis and Smith on March 13, 1990 

and March 15, 1990, respectively, originated at Empire's Landfill rather than 

elsewhere. 

The Need For Scientific Measurement Of Malodors 

Empire argues that DER failed to use scientific methods to discern 

these malodors and that use of such methods is mandatory. Based on the record 

before us, it is clear that DER used the only instrument available. Empire 

argues the availability of DER's MAU to conduct odor/malodor analysis. In 

plain fact, the evidence does not show this MAU is ready or able to conduct 

such analysis. Empire called DER's Francine Carlini as its witness on this 

unit's existence and use but her testimony falls far short of making Empire's 

case. Carlini testified that DER is presently testing this unit to see if it 

can be used to determine if specific chemicals are present in a sample of the 

atmosphere, but DER is handicapped as to MAU regarding all malodors because 

the MAU can only analyze for organic chemicals and because the MAU has yet to 

have even all organic chemicals registered in its standards measuring/organic 

odor identification system. Thus, the experimental MAU could at most say that 

it did or did not find any of the chemicals it is programmed to analyze for 

during the analysis of the sample, leaving open the question of the presence 

of other organic or any inorganic chemically caused odors. 
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Also in support of its argument that DER failed to use scientific 

instrumentation or methods of detection, Empire puts forth Bumble's testimony 

that where human noses are the malodor measuring devise, certain procedures 

are required. We have already commented on Bumble's academic, as opposed to 

11 real world 11
, concepts. A panel of persons with a known history, senses of 

smell and physical condition may be an excellent measurement device in the 

perfume industry, just as tasters are important to the coffee, tea and wine 

industries. However, the issue before us arises from DER's staff investigator 

identifying the odor which generated the complaints with the. complainants at 

their residences on two nights in March and then finding the same malodor at 

Empire's landfill shortly thereafter. The task before this Board is thus not 

to determine if the odor was pleasant or foul. Neither this Board nor any 

court can travel back in time to inhale this odor itself; it must rely on the 

testimony of those present at that time. 

Importantly, the only evidence of the allegedly more proper nasal 

analytical procedure asserted by Bumble comes from Bumble. He read about it 

in reference books. Is it a procedure recommended by EPA, other regulatory 

agencies or industries confronting odor issues? Is it uniformly used in the 

scientific community in circumstances like these before us? We don't know. 

Bumble was not asked these questions. Further, Empire failed to ask Bumble 

any questions which would establish his opinjon on this issue is 11 expert 

opinion .. as opposed to being his personal opinion on this subject. Finally, 
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Empire has offered no other testimony to suggest there are standards for 

regulatory agencies investigating malodor complaints which were not followed 

here. We therefore reject Bumble's testimony in this regard also. 

There remains the central question of whether nasal identification is 

adequate as to malodors. We believe it is despite the subjectivity inherent 

in perceiving an odor's existence and determining whether an odor is a malodor 

or merely an odor. The question of whether scientific tests are required as 

to odors was addressed but not resolved in Board Member Fitzpatrick's opinion 

in this appeal found at 1991 EHB 1572. Concerning Empire's argument that case 

law requires scientific tests, he wrote: 

In Bortz Coal Company v. Air Pollution Commission, 2 
Pa. Cornrow. 441, 279 A.2d 388 (1971), Commonwealth Court 
held that in measuring the density of smoke, the 
Commonwealth must utilize a device known as the .. Ringel man 
Smoke Chart .. rather than relying solely upon the visual 
observations of its employee~. Significantly, however, the 
regulation which Bortz was alleged to have violated . 
established a standard which was based upon the Ringelman 
Smoke Chart. 279 A.2d at 396. Similarly, in North 
American Coal Corp. v. Air Pollution Control Commission, 2 
Pa. Commw. 769, 279 A.2d 356 (1971), Commonwealth Court 
held that the Commonwealth could not establish a violation 
of the numerical standards for emissions of particulate 

r matter, set in the regulations, solely through the visual 
observations of a Commonwealth employee, where the 
Commonwealth could have conducted stack tests, ground 
tests, and ambient air tests. Unlike Bortz and North 
American, the instant case does not involve a regulation 
which establishes a specific, objective standard. To the 
extent Empire decries the subjectivity of DER's 11 nasal 
sensitivity .. evidence, it is really complaining about a 
statute and regulations which - rather than setting some 
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objective, numerical standard - are cast in terms of 
"odors" and "malodors" which cause iannoyance or discomfort 
to the public." 25 Pa. Code §121.1 

The instant cas~ is analogous to Eureka Stone Quarry, 
Inc. v. Commw., 118 Pa. Commw. 300, 544 A.2d 1129 {1988). 
That case involved the violation of 25 Pa. Code §123.2, 
which is similar to 25 Pa. Code §123

1
31{b), but refers to 

visible emissions rather than odors. As here, the DER 
official in Eureka Stone Quarry noted the violation on the 
basis of personal observation - both outside the site and 
at the site. The Commonwealth Court found that it was not 
unreasonable for the trial court to infer that the 
permittee had caused prohibited emissions where a DER 
employee, upon receipt of complaints and observation of 
flying dust at the quarry site, testified that equipment 
was not required to determine a violation of the 
regulation. See also, Scurfjeld Coal Co. v. Commonwealth, 

Pa. Commw. , 582 A.2d 694 {1990). 

1991 EHB 1576-1577. 

We believe this reasoning to be valid and adopt it here. We reach this 

conclusion notwithstanding Commonwealth v. Tau Kappa Epsilon, 530 Pa. 416, 609 · 

A.2d 791 (1992), and Commonwealth v. Williamson, 532 Pa. 568, 616 A.2d 980 

(1992), cited to us by Empire. Both of these Liquor Control Board cases dealt 

with situations where scientific tests existed to prove that the liquid 

consumed was beer and the courts held that as a result, this type of 

scientific proof was required. ~~re we deal with a scenario where Empire has 

1 This case would be analogous to Bortz and North American if DER's 
regulations measured odors in terms of the amounts of various constituents, 
such as hydrogen sulfides and sulfur oxides. If this were the case, DER's 
nasal sensitivity evidence would be insufficient. 

2 25 Pa. Code §123.2 states: "No person shall cause, suffer, or permit 
fugitive particulate matter to be emitted into the outdoor atmosphere from any 
source or sources specified in §123.1(a)(1)-(9) ... if such emissions are 
visible, at any time, at the point such emissions pass outside the person's 
property." 
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not shown such tests exist. We are satisfied that in light of the language as 

to odor in the APCA's definition of "air pollution" and that in 25 Pa. Code 

§l23.31(b) as specifically applicable to this landfill through 25 Pa. Code 

§273.217(a), Empire's "need for scientific measurement" arguments lack merit. 

Empire's Compliance With 25 Pa. Code §121.9 

Empire next argues that 25 Pa. Code §121.9 allows use of masking 

agents to dilute or conceal odors where approved by DER. Empire then argues 

that it had DER approval of its use of a spice fragrance as a masking agent, 

so it concludes the Environmental Quality Board intended that DER could not 

take action against a person using such a technique to control malodors. It 

also argues that by virtue of its nature and effect, this spice fragrance's 

use cannot constitute a malodor.· Strangely, Empire also attaches a "de 

minimus violations" argument to this portion of its Brief. We will deal with 

these arguments separately. 

As to Empire's argument concerning 25 Pa. Code §121.9, it is true 

that this regulation allows use of a device or technique as to malodors which 

conceals or dilutes malodorous air contaminants without actually reducing the 

amount thereof providing DER gives its approval thereto prior to its use. 

While this regulation allows malodors to be addressed in this fashion, 

malodors are the exception within a regulation clearly written to prevent 

those who emit air pollutants from avoiding emission reduction or air cleaning 

to bring about pollutant reduction through attempts to diffuse, hide or mask 

the pollutants in some fashion. Since this regulation is drafted to achieve 

this goal and malodors are "the exception to the rule", we cannot consider 
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this regulation to provide carte blanche for Empire to deal with all malodors 

in whatever fashion it may choose. Rather, we read it narrowly and look first 

to see if Empire has complied with it at all. 

Empire's "evidence" that DER approved use of this mask prior to March 

13, 1990 does not prove prior approval. Empire's evidence showed that DER's 

inspector was shown the masking agent when he inspected the landfill on March 

12, 1990. Empire offers no evidence that he was told when and how this mask 

would be used, the amounts, weather conditions or other circumstances 

surrounding its use. It also does not show any written submissions by Empire 

to any DER bureau proposing use of this masking agent at the landfill's 

workface or any approval either oral or in writing from DER. (Empire's 

Operational Plan (Exhibit E-9) speaks of masking agents but it only mentions 

their use at the leachate treatment facilities, not the site's workface. 

Where this regulation speaks of prior approval by DER, it is clear this means 

more than Empire's display of the masking agent to an inspector. If that were 

all that were needed it follows logically that approval by DER as the 

regulation specifies really means mere delivery of information to DER without 

DER's actual assent. That is an interpretation of this regulation which we 

reject. More is required and has not been shown to exist. 

Moreover, this regulation's exception as malodors must be read in 

connection with Section 123.31, which addresses malodors and sets standards 

for the control thereof, so that the two regulations are harmoniously applied. 

Section 123.31(a)(1) requires incineration of malodors at 1200° F for 0.3 

seconds before their emission. However, Section 123.31(a)(2) allows use of an 
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alternative technique if that technique is at least as effective as 

incineration and DER gives written approval for its use. When Section 123.31 

is read with Section 121.9, we read them to require malodor incineration 

except where the malodor's emitter proposes a technique (which could be 

masking), which technique the emitter proves to DER to be at least as 

effective as incineration in odor control and DER approves the technique in 

writing prior to its use. Empire's evidence does not show this has occurred. 

Since we have no such showing by Empire, we reject the assertion that the EQB 

intends no civil penalty action by DER in the circumstances here or that 

Empire need only comply with Section 121.9. 

De Minimus Violations 

Empire next argues that the maxim "de minimus non curat lex" should 

be applied. It asserts that even if it violated the law, its violations were 

such trifles that they should be overlooked. It asserts no malodor violations 

at the landfill before the two malodor incidents now before us and no 

citations for malodor violation by DER in over 700 days of operation since 

these dates. 

The number of days without citations from DER for malodors do not 

show the incidents on March 13 and 15 of 1990 were de minumus. There is no 

evidence to show constant malodor monitoring by DER at the landfill. Nor is 

there evidence of even daily DER malodor inspections. Rather, the evidence 

shows DER's inspectors only inspected the landfill on these two nights in 

response to third party malodor complaints. Thus, the evidence shows that 

like a traffic cop, DER caught and cited Empire twice but fails to show that 
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on other days Empire's landfill did not emit malodors or that if it emitted 

odors, DER did not merely warn Empire. Empire may have emitted malodors on 

other days which dissipated before DER inspected or before potential 

residential/complainants were affected or DER may have let Empire off with a 

warning on other dates when malodors were detected. We can draw no 

conclusions from the lack of citations for malodors other than a lack of 

citations. 

We do not find the violations here were de minimus, either. DER did 

not revoke Empire's permits based on these incidents nor did it institute 

criminal proceedings. Had it sought to put Empire out of business based on 

these two incidents, then as Empire suggests we might have reviewed that 

action along the lines with which we reviewed DER's action in King Coal Co. v. 

DER, 1985 EHB 104. Here, DER's response was measured by the malodor 

violations it detected beyond Empire's boundary; it issued a civil penalty for 

each separate violation. Thus, there can be no suggestion of an overreactive 

DER response as there was in King Coal Co., supra. 

Fin~lly, as to the dates in question, Empire's Brief seriously 

miscasts what occurred. This is not a circumstance where a barely discernible 

odor was detected only inches beyond the property line. If it were, then the 

de minimus concept discussed in Appeal of Ressler Mill Foundation, 132 

Pa.Cmwlth. 569, 573 A.2d 675 (1990), and D'Amato v. Zoning Bd. of Ad.iustment, 

137 Pa.Cmwth. 157, 585 A.2d 580 (1991), might be argued to be applicable. We 

do not hold it would apply here because the evidence shows strong malodors in 

a residential area which is 500 to 600 feet from the landfill and 150 feet 
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from the landfill on Keyser Avenue; thus these are no insignificant 

violations. In rejecting this argument in this fashion, we leave undecided 

the question of whether this "de minimus" argument is applicable in a civil 

penalty assessment appeal where this Board may substitute its discretion for 

that of DER and reduce the amount of the assessment if it concludes a less 

serious violation has occurred. 

Empire's Substantive Due Process Claims 

Empire next argues its state and federal substantive due prbcess 

rights are violated because DER's reliance on the sense of smell of its 

inspectors and the complaintants for this penalty assessment deprives Empire 

of liberty and property arbitrarily and in a fundamentally unfair manner where 

more reliable scientific methodologies for malodor detection and analysis are 

available. In support of its assertion, Empire cites a series of cases 

including Commonwealth of Pennsylvania, DER v. Pennsylvania Power Co., 490 Pa. 

399, 416 A.2d 995 (1980); Bortz Coal Co. v. Commonwealth of Pennsylvania, Air 

Pollution Commission, 2 Pa. Cmwlth. 441, 279 A.2d 388 (1971); and Swistock 

Associates Coal Corp. v. DER, 1989 EHB 1346 ("Swistock"). While these cases 

and the others cited make it clear that Empire has substantive due process 

rights under both Constitutions, this was not disputed by DER. 

These cases cited by Empire all deal with criminal prosecutions with 

two exceptions dealing with parties seeking the return of property confiscated 

during arrests for criminal conduct. We deal with civil actions here and must 
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thus look to civil cases.? Under John Sheldrake. Inc. v. Pennsylvania 

Public Utility Commission, 90 Pa. Cmwlth. 301, 494 A.2d 1171 (1985), a 

regulation cannot be held to violate a person's federal due process rights if 

there is any set of facts that may conceivably justify it. Moreover, in the 

areas of social and economic legislation, such as we have here, the test on 

substantive due process claims is whether there is a reasonable relation to a 

valid state objective. Pennsylvania Medical Society v. Foster, 147 Pa. 

Cmwlth. 528, 608 A.2d 633 (1992). However, even this argument by Empire, as 

reviewed using civil case law, is premised on the contention that protection 

of its constitutional rights requires DER's use of the more scientifically 

reliable methodology where one is available. We have already found that use 

of DER's MAU would not prove or disprove malodors here and discounted Bumble's 

testimony on behalf of Empire. We do not find that in light of the cQnditions 

confronting DER as to these malodor problems when they were reported, that 

there was a more scientific methodology for the malodor measurement available 

to DER or required by Section 123.31. Accordingly, we reject Empire's 

assertion. 

7 Swistock is obviously a non-criminal case before this Board. It 
involves DER compliance orders, where we required a scientific methodology to 
be used to report the violation alleged by DER. There, unlike here, however, 
scientific evidence was available, and when DER failed to produce it, it left 
so many questions unanswered that a motion for directed adjudication was 
granted. Swistock does not address the constitutionality issue here under 
consideration. 
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Void For Vagueness 

Within the section of its Brief addressing its due process rights, 

Empire also argues for application of the "void for vagueness" doctrine to 

DER's regulations and a conclusion by this Board that the regulations and 

statutes are void as applied by DER because, in using the noses of its 

inspectors to determine violations rather a trained panel, DER failed to give 

fair notice of prohibited conduct and prevent arbitrary enforcement. It ·also 

argues that DER's reliance on complaints from a few persons, as opposed to a 

substantial segment of the neighboring community, fails to provide standards 

for enforcement. 

Empire's argument is confusing. In part, this is due to Empire's 

failure to assert any specific statute or regulation section or subsection to 

which it wants us to apply this doctrine. Since Empire fails to do this, we 

will not waste our time reviewing this doctrine as to all DER statutes and 

regulations but will concentrate on 25 Pa. Code Section 273.217(a) and 123.31. 

Insofar as S~ction 273.217(a) applies, it applies because it requires Empire 

to control air pollution as required by the APCA and the applicable 

regulations. The regulation is not vague in any respect. It mandates that a 

landfill operator "prevent and control air pollution in accordance with the 

[APCA] and regulations thereunder." There can only be one interpretation of 

what is required because this regulation specifically directs Empire to the 

APCA and the regulations promulgated thereunder. 

Empire's "void for vagueness" argument thus must focus on 25 Pa. Code 

§123.31 which is the regulation on which DER's case is based. As to our 
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examination of the constitutionality of this regulation in this context, we 

start by observing as we did in Pagnotti Enterprises, Inc. v. DER, EHB Docket 

No. 92-039-E (Adjudication issued July 7, 1993) that the extent of Empire's 

due process rights under the state Constitution are no greater than those 

afforded under the federal constitution. These rights may be defined as the 

requirement that on its face the regulation give "a person of ordinary 

intelligence a reasonable opportunity to know what is prohibited 11 and provides 

nexplicit standards for those who apply them." Pennsylvania Bar Association 

v. Commonwealth of Pennsylvania, Insurance Dept., 147 Pa. Cmwlth. 351, 

607 A.2d 850, 858 (1992) ( 11 PBA 11
). In connection with statutes with civil 

penalties provisions rather than criminal penalty statues greater tolerance is 

given. PBA and Village of Hoffman Estates v. The Flipside. Hoffman Estates, 

455 U.S. 489, 498-499, 102 S.Ct. 1186, 1193-94, 716. L.Ed.2d 362 (1982) 

(
11 Village of Hoffman"). 8 In Village of Hoffman, the Supreme Court 

recognized that a regulation may be challenged as unduly vague, but for such a 

claim to succeed, the complainant must demonstrate that the law is 

impermissibly vague in all its applications. It then measures vagueness as 

recited above. When we apply this,test here we find this regulation provides 

a person of ordinary intelligence a reasonable opportunity to know what is 

prohibited or allowed. Malodors detectable within the property lines of 

8 As DER only seeks civil penalties here, we view these regulations, the 
APCA and the SWMA from this position even though the statutes also provide 
criminal penalties. Thus, in this opinion, we do not address the due process 
question which could arise when DER uses violations of these regulations as 
the basis for criminal proceedings. 
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Empire's land are not barred by the regulation. What is barred is the 

emission by Empire of malodorous air contaminants from its landfill in a 

manner that they are detectable beyond its property line. Thus, where a city 

noise ordinance prohibited persons on land adjacent to a school which is in 

session from making noise that disturbs or tends to disturb students, the 

ordinance was held not to be void for vagueness in Grayned v. City of 

Rockford, 408 U.S. 104, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972), ("Grayned"). 

The same is true of a challenge to the municipal ordinance requiring those 

selling items designed or marketed for use with illegal marijuana or drugs to 

obtain a municipal license for such sales in Village of Hoffman. It is 

without question that this regulation is at least as clear, if not clearer, on 

its face than either of these ordinances in defining the conduct at issue 

here. Using the reasoning in PBA, Village of Hoffman and Grayned, we must 

conclude that this regulation is not void for vagueness. 

As stated above in this appeal, we are faced with landfill malodors 

leaving the landfill and carried in the air to a residential area at irregular 

intervals on different evenings. The evidence suggests these malodors arrive 

in varying intensities and remain for varying periods of time. Despite the 

difficulties this situation creates for those persons at DER who are supposed 

to regulate these malodorous emissions, DER relied on the noses of residents 

only to summon DER's staff and for identificative comparisons so that DER's 

inspectors could assure themselves they identified the complained of malodor 

fully. DER's staff then traced the malodor to make its own identification of 

the sources and cause thereof. 
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With these facts before us again, we turn to the next aspect of 

Empire's vagueness constitutionality challenge, to wit, that by failing to use 

a panel of trained noses, versus its inspectors, DER fails to prevent 

arbitrary enforcement of the regulation. Again we state that the transitory 

and irregular nature of the malodors generating these proceedings render~ the 

''panel" approach not viable. To use a panel here would mean having a panel 

available. at the site on a round-the-clock basis. If only a panel suffices, 

then, as to these malodors, Empire would have virtually complete freedom to 

emit them without fear of civil litigation. 

However, a panel is no less and no more proper under the second 

portion of the "void for vagueness" concept than are DER inspectors. 

Moreover, the second portion of this test suggests a vague law leaves basic 

policy matters to DER's inspector to resolve on an ad hoc basis. See Grayned. 

A panel would be able to be as ad hoc in resolving malodors as individual 

inspectors. Moreover, there being no scientifically quantifiable number for 

the parts per million or percent of every malodorous air contaminant in the 

ambient air, there is no way to eliminate all potential arbitrariness as to 

malodor regulation enforcement. Perhaps in that regard, malodors are 

therefore like pornography, in that they may be nasally discerned but not 

exhaustively defined. In any case, DER's regulation does not allow DER to 

proceed based solely on the noses of malodor complainants but rather requires 

its staff's verification of the complaint's existence, and thereafter, a staff 

investigation to determine the sources and cause. This disinterested 

investigation by DER prior to taking action eliminates that arbitrary 
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enforcement issue, absent some evidentiary showing thereon by Empire (which it 

did not attempt here.) 

Additionally, Empire argues .that the regulation is constitutionally 

infirm because it says DER's reliance on the complainants to it, rather than a 

substantial, segment of the potentially affected neighboring community, allows 

existence of inadequate standards for enforcement. Again, we point out 

following this rationale would require DER to determine: (1) what is the scope 

of the area of impact; (2) who was present in this area to be impacted at the 

time the malodors were there; (3) who was impacted of this group and then to 

set a percentage or absolute number of those in such a group from which it 

would have to receive complaints before it would send its staff to conduct an 

investigation? Since every breeze could change the potentially impacted 

area each time the malodors were emitted, this task would be impossible for 

OER to perform and Empire could emit virtually any malodors it wished to 

without risk of DER action against it. Further, because DER relies on 

complaints only to cause it to decide whether to send its inspectors out to 

investigate, DER would have to perform this defining the-affectable-group task 

before the malodor's emission and that is impossible unless it would know in 

advance which way the winds would blow when the emission occurred. Again, 

because DER uses the complaints only to generate its investigation, we reject 

Empire's arbitrariness of standards argument as well. It is not the number 

of complainants which determines if DER assesses a penalty or takes other 

actions but what is discovered during the investigation by its own staff. 
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Finally, Empire asserts a substantive due process right violation may 

be established by a showing that the government deliberately and arbitrarily 

abused its power, i.e., DER's actions are motivated by bias, bad faith or 

improper motive unrelated to the merits of Empire's liberty or property 

interests, citing Midnight Sessions, ltd. v. City of Philadelphia, 945 F.2d 

667 (3d Cir. 1991). In support of its argument, Empire showed that between 

the two malodor incidents on March 14, 1990, the Governor held a press 

conference at Empire's landfill and he had previously issued an Executive 

Order directed at the importation of out-of-state waste for disposal in 

Pennsylvania. Empire does not contend the Executive Order was aimed solely at 

it and admits both this Board and the Supreme Court have held the Executive 

Order to be invalid. Empire says that the Governor issued another Executive 

Order dealing with the transportation of waste on the day of his press 

conference, that DER concedes it is not alleging the malodors were health 

hazards, that DER had other people inspect this site and neither they nor the 

complainants testified, so the evidence does not show an environmental 

protection or public comfort interest being protected by DER in assessing this 

penalty. However, Empire does not assert that the second Executive Order was 

aimed solely at it either. 

As discussed above, we view the evidence as showing much more than 

that on two days a slight odor of masking agent was detected off Empire's 

land. A strong garbage smell mixed with the masking agent's smell was found 

in the residential area on March 13th. On March 15th the same odor was not 

strong in the residential area by the time DER's inspector arrived, but was 
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still strong on Keyser Avenue. Thus, contrary to Empire's argument legitimate 

environmental ~~otection/public comfort interests were served by OER's 

findings of violations of this regulation through its inspections and its 

decision to assess civil penalties based thereon. 

Here, Empire also raises OER's failure to call Ed Shoener to testify. 

While we too might have preferred testimony from Mr. Shoener since it would 

have buttressed DER's testimony; Empire itself points out that unlike OER's 

other witnesses there is no evidence he was trained to make any observations. 

Furthermore, his testimony would only be cum~lative. 

As to any other potential witnesses who could have testified, we 

decline Empire's invitation to draw any inferences from DER's decision not to 

call them. If Empire wishes to assert improper government motives or a 

deliberate abuse of government power and thus an abuse of Empire's substantive 

due process rights, it has the burden of proof thereon under 25 Pa. Code 

§21.101(a) and it could have called witnesses to prove this contention 

including DER's staff and any complaintants. DER did not have the burden of 

disproving this contention so we will not infer these witnesses' potential 

testimony was unfavorable to DER on this point. Indeed, since Empire had the 

burden of proof on this argument, any presumption about their testimony and a 

party's failure to call these persons to testify would seem to inure to DER's 

benefit. Pagnotti Enterprises, Inc. v. OER, supra. Based on the record 

before us, Empire's evidence fails to make any showing on this defense and we 

reject it. 
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Reasonableness of the Penalty Amount 

In Section G of its Brief, Empire challenges the reasonableness of 

the amount of the civil penalty assessed. Empire asserts it is entitled to an 

adjudication against DER on penalties because DER did not justify the amounts 

or prove the factors justifying the amount it assessed. Empire challenges the 

use of a standard penalty matrix, DER's conclusions that the violations 

resulted from Empire's negligence or that the violations were preventable. 

Empire urges that the penalty amount for the March 15th violation should not 

have been increased over that for the 13th, that the penalty for the 

violation on March 15th was calculated on an undocumented violation on the 

14th and the penalty is disproportionate to the penalty recommendations found 

in 25 Pa. Code §271.401 et seq.9 

As we stated recently as to civil penalties in Goetz, supra: 

The issue before us as to the amount of this civil 
penalty is not whether if we would initially assess a 
penalty ourselves, we would assess exactly the same amounts 
for exactly the same reasons as DER did originally. A 
civil penalty assessment by DER is an exercise of its 
discretion; thus DER must show us its decision on the 
amount to assess was reasonable via a preponderance of the 
evidence. We need not agree exactly on the factors and 
amount per factor, but must only find DER's action 
reasonable. 

Stated another way, our task is to see if there is a "reasonable fit" between 

the amount of the penalty and the violations. When we find the fit 

9 On this issue, Empire's Brief is no better than DER's Brief, the 
deficiencies of which are commented on above. Here (and elsewhere) Empire's 
Brief consists basically of "one liner" ~llegations without discussion, 
explanation or examination of the issues raised by each allegation. 
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unreasonable we will substitute our discretion for that of DER. Brandywine 

Recyclers. Inc. v. DER, supra. 

In reviewing how DER calculated the $5,000 penalty it assessed, we 

conclude that unlike the situation in Goetz, here the fit is not completely 

reasonable. DER's Leskosky assessed these penalties using the standard 

penalty assessments guidelines under the SWMA. We have looked favorably on 

the concept of this procedure in the past. See Goetz and Joseph Blosenski, 

Jr .• et al. v. DER, 1992 EHB 1716. Empire offers us no reason to disapprove 

of this procedure here so we will not. 

For the violation on March 13, 1990, Leskosky assessed $1,500. 

Without evidence that the violation on March 15, 1990 was more severe or 

resulted from more negligent acts by Empire, Leskosky not only assessed a 

higher penalty for severity and negligence but assessed a virtual doubling of 

the penalty because it was a second or repeat violation. In so acting DER 

abused its discretion. The evidence shows the March 15, 1990 violation to be 

less severe than the March 13, 1990 violation so no justification exists to 

increase the penalty amount for severity. Indeed, since the record shows that 

the violation verified by DER was less severe, based solely on a factor for 

severity the penalty amount for March 15 should have been less than that for 

the first violation. 

Empire also argues that there is no evidence the emissions occurred 

because of its negligent, as opposed to accidental, behavior; however, this 

ignores Empire's absolute control over where, when, how, and if the masking 

agent was applied. That odor was part and parcel of the malodor on both days. 
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Empire could have eliminated all masking agent odor by not applying it. It 

could have taken steps to prevent its receipt of particularly odiferous loads 

of garbage. Accordingly, Empire cannot claim this odor's emissions were 

accidental based on the record before us. Finally, if Empire wanted to assert 

"accidental" emissions of even these malodors, when DER rested the burden of 

offering evidence of their "accidental" emission shifted to Empire, which 

failed to produce such evidence. 

As to the violations on March 13, 1990, we are satisfied there is a 

reasonable fit between the incident and the $1,500 assessed by DER. There 

were strong malodors detected in the evening in a residential area. Moreover, 

they were detected when our experience tells us the maximum number of 

potentially affected persons would be at home to be so impacted. These 

malodors were also detected on Keyser Avenue between the residential area and 

the 1 andfill. 

As to the $3,500 penalty assessed by DER for the malodors on March 

15, 1990, 10 DER's evidence does not support it. Leskosky assessed $1,750 

using DER's penalty matrix for severity. However, he admitted he knew that 

the March 15, 1990 malodors were less significant than those of March 13, 1990 

for which he had assessed only $1t000 (of the $1,500 total). He also conceded 

that the severity of the violation on both days was low. Thus, there was no 

justification to increase this aspect of the penalty calculation and ample 

10 There was clearly no violation on March 14, 1990, only on March 13, and 
March 15, and the references to that date in DER's initial Order were 
explained to the point that apparently only Empire remains confused thereby. 
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reason to decrease it. As to the remainder, Leskosky added $1,750 for 

negligence to the $1,750 for severity because this is a second violation. 

Leskosky more than tripled this portion of the penalty from that on March 13, 

1990. Other than the fact that this was a second day of violation, DER 

offered no basis for the change in amount assessed for negligence from $500 on 

March 13th to $1,750 on March 15th. While we agree that recidivism is not to 

be encouraged but discouraged, there is inadequate evidence to justify this 

$3,500. A penalty based on $1,000 for severity, $500 for negligence with $250 

more because of the repeat offense situation is reasonable. This produces a 

penalty of $1,750 for March 15, 1990, which is reasonable, and a total civil 

penalty of $3,250. We thus assess a penalty of $3,250. 

Finally, to Empire's argument that the DER assessed penalties are 

disproportion~te to the recommendations in 25 Pa. Code §271.401 et seq, 

Empire's brief is devoid of any specifics as to either which recommendation is 

exceeded or how either penalty amount is disproportionate. Our review of 

Sections 271.411 to 271.413, which focus on when penalties will be assessed 

and maximum and minimum penalties, reveals no apparent violation thereof by 

DER. Moreover, we are satisfied that the assessed penalties as modified by 

this Adjudication are not disproportionate but are a reasonable fit with the 

factors DER is to consider under Section 605 of the SWMA when assessing 

penalties pursuant thereto. We reach this conclusion after consideration of 

the factors found in 25 Pa. Code §§271.401 through 271.414 and with 

recognition that a maximum penalty of $25,000 per day for each separate day of 

violation is allowed under Section 605 of the SWMA (35 P.S. §6018.605). 
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Evidentiary Issues 

Lastly, in its Post-Hearing Brief, Empire argues in support of the 

Board's ruling onDER Pre-Trial Motions and certain rulings during the 

hearing, just as DER's Brief argues the contrary positions. We have sustained 

DER above as to the mootness of Empire's appeal from DER's order. Allowance 

of the weather records and DER's permits over DER objections as to their 

relevancy is affirmed even though the weather records and permits played only 

a small part in our decision as reflected above. We allowed DER's community 

relations person Mark Carmon to testify over DER's objections as to a 

statement he gave to a newspaper about odor complaints at the landfill and 

affirm that ruling, although his testimony had no real impact as is clear from 

the discussion herein. If other proof had been forthcoming from Empire, his 

testimony could have been relevant to Empire's argument as to DER's "improper 

motive 11
• No DER animus was shown however. We have also accorded Bumble's 

testimony the weight we deemed it to warrant based on the reasoning recited 

earlier and decline the DER/Empire invitation to replow this ground here, too. 

Based on the above We'draw the following Conclusion Of law and enter 

the appropriate Order. 

CONCLUSIONS OF LAW 

1. This Board has jurisdiction over the parties and the subject 

matter of this action. 

2. Where Empire has complied in full with DER's Administrative Order 

to it, that portion of Empire's appeal will be dismissed as moot because we 

can no longer grant Empire meaningful relief with regard thereto. 
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3. Where DER assesses a civil penalty against an Appellant under 

this Board's rules DER bears the burden of proof as to the alleged violations 

and the amount assessed. 

4. Evidence of the existence or nonexistence of malodors on dates 

other than those for which DER assessed a civil penalty do not prove or 

disprove violations on the dates for which penalties are assessed. 

5. Where a witness can offer no evidence as to the situation 

concerning malodor violations on the dates for which DER assessed a civil 

penalty, his testimony as to the results of his investigation of malodor 

complaints on other days is irrelevant and properly excluded. 

6. When a party fails to indicate its intent to offer a document 

with the record prior to hearing, contrary to our procedure requiring such 

identification, the document may be properly excluded. 

7. A party may not wait to raise arguments for the admission of 

documents into the record or for official notice thereof by this Board until 

after the record has closed and it has filed its Post-Hearing Brief. 

8. After the record closes in proceedings before this Board, it is 

too late for a party to ask this Board pursuant to 1 Pa. Code §§35.164 and 

35.165 to take notice of documents. 

9. Documents on file with DER, but not with this Board, may not be 

introduced to proceedings before this Board by reference to 1 Pa. Code 

§35.164 because this Board is independent of DER. 

10. DER's methods for determining violations of 25 Pa. Code 

§123.31(b), considering the nature of this regulation and malodors themselves, 
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are not invalid because of DER's failure to use a more "scientific 

methodology" because the existence of such a methodology was not shown. 

11. To the extent DER's assessment was based on Empire's alleged 

violation of 25 Pa. Code §273.218(b), DER had to show conditions causing 

malodors not otherwise regulated under Section 273.217(a). Where no such 

showing is made, a partial directed adjudication as to violation of this 

regulation is appropriate. 

12. At the time it assessed this civil penalty against Empire DER had 

not been legislatively authorized to assess civil penalties under Section 9.1 

of the APCA, so any assessment against Empire under this theory must be 

rejected. 

13. DER is not legislatively authorized to assess civil penalties by 

Section 1917-A of the Administrative Code of 1929. 

14. Compliance with 25 Pa. Code §123.31 is mandated for landfill 

operations by 25 Pa. Code §273.217(a). 

15. With regard to the use of masking agents to hide malodors, 25 Pa. 

Code §121.9 must be read in conjunction with 25 Pa. Code §123.31, and when 

this is done, it is clear that Empire's use of masking agents can only occur 

with the prior written approval of DER after Empire demonstrates this odor 

control technique is at least as effective as the malodor incineration 

requirement spelled out in 25 Pa. Code §123.3l(a). 

16. Where two specific days of violation of DER's malodor regulations 

are proven and more than inconsequential violations occurred, the maxim of de 

minimus non curat lex is inapplicable to a civil penalty assessment appeal. 
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17. DER's application of 25 Pa. Code §123.31 to Empire through 

Section 273.217 did not violate Empire's substantive due process rights under 

the Constitutions of the United States and the Commonwealth of Pennsylvania. 

·19. 25 Pa. Code §123.31{b) is not unconstitutionally void for 

vagueness as it gives adequate notice of the prohibited conduct to Empire and 

provides sufficiently adequate standards so as to prevent arbitrary 

enforcement. 

20. Empire failed to show that DER deliberately or arbitrarily abused 

its power by assessing the civil penalty against Empire. 

21. DER abuses its discretion where it increases the civil penalty 

assessed for the second malodor violation based on its alleged severity where 

the record shows the second violation to be less severe than the first 

violation. DER's evidence also failed to justify more than doubling the 

penalty for March 15, 1990's malodors when compared to the penalty for 

March 13, 1990's malodors. 

22. This Board will substitute its discretion for that of DER 

regarding a civil penalty assessment where it finds DER abused its discretion 

in setting the amount of the assessed penalty. 

ORDER 

AND NOW, this 1st day of February, 1994, it is ordered that Empire's 

appeal from the administrative order portion of DER's order and civil penalty 

assessment is dismissed. It is also ordered that a directed adjudication is 

entered on Empire's behalf as to allegations it violated 25 Pa. Code 

§273.218(b) where DER failed to make a prima facie showing thereof and as to 
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allegations that DER was legislatively authorized to assess civil penalties 

against Empire under Section 9.1 of the APCA as of the date of the assessment, 

and that DER is legislatively authorized to assess civil penalties by Section 

1917-A of the Administrative Code of 1929. In all other regards it is ordered 

that Empire's Motion For Directed Adjudication is denied. It is further 

ordered that Empire's appeal of the civil penalty is sustained as to $1,750 of 

the civil penalty assessed against it and dismissed as to the remainder. 

DATED: February 1, 1994 
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OPINION AND ORDER SUR 
MOTION FOR SUMMARY JUDGMENT 

Maxine Woelfling, Chairman 

Synopsis 

The Department of Environmental Resources• (Department) motion for 

sununary judgment is granted. The Department may deny the renewal of a 

National Pollutant Discharge Elimination System Permit (NPDES) issued under 

the Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 

P.S. §691.1 et seq. (CSL), on the basis of violations of that Act. Since the 

violations have been established·by operation of collateral estoppel, there 

are no material facts at issue. The Department is entitled to judgment as a 

matter of law because the denial of the renewal permit is justified under §609 

of the CSL. 

The Department was not required to conduct another investigation of 

the appellant's compliance history where it was established by previous 

decrees, decisions, and convictions. The opportunity to appeal the denial to 

the Board satisfied the informal hearing requirements in §609 of the CSL. 

90 



OPINION 

This matter was initiated with the filing of a February 15, 1991, 

notice of appeal by William Fiore, d/b/a Municipal and Industrial Disposal 

Company (MIDC) and William Fiore (collectively, Fiore), challenging the 

Department's January 25, 1991, denial of Fiore's application for renewal of an 

NPDES permit,1 and its revocation of Water Quality Management Permits (WQM) 

for his solid waste disposal facility in Elizabeth Township, Allegheny County. 

The basis for the 

Department's actibn was Fiore's previous and continuing violations of relevant 

laws and regulations.2 

On March 12, 1993, the Department moved for summary judgment, 

contending that no material facts remain at issue in light of the previous 

determinations by the Board, the Allegheny County Court of Common Pleas, the 

Commonwealth Court, and the Pennsylvania Supreme Court that Fiore had violated 

relevant laws and regulations at this facility, and that because its action 

was proper under §609 of the CSL, it is entitled to judgment as a matter of 

1 The NPDES permit was the subject of previous litigation. On January 10, 
1984, Fiore filed a notice of appeal challenging the issuance of the NPDES 
permit. 1990 EHB 1628. Subsequently, on. May 14, 1991, that appeal was 
dismissed as moot. William Fiore d/b/a Municipal and Industrial Disposal 
Company v. DER, 1991 EHB 785 • 

. 2 Fiore failed to comply with the terms and conditions of a January 25, 
1983, Consent Order and Agreement (CO&A) and the Commonwealth Court's contempt 
citation issued October 28, 1983; failed to submit all of the monthly 
Discharge Monitoring Reports required by his NPDES permit; was convicted in 
1986 of criminally violating various environmental laws, including discharging 
industrial and hazardous waste without a permit, and altered an outfall of the 
facility without the required c~endments of the permits associated with it. 
The Department's January 25, 1991, Notice of Permit Denial and Revocation to 
Fiore. 
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law. Although the Department's January 25, 1991, correspondence concerned an 

NPDES permit, as well as WQM permits, we will consider the motion solely as it 

pertains to the renewal of the NPDES permit.3 

On April 2, 1993, Fiore filed his response to the Department's motion 

for summary judgment. He disputes several of the Department's facts, 

including the existence and contents of the CO&A, as well as rulings by the 

various tribunals. He contends the Department is not entitled to judgment as 

a matter of law by reason of the operation of the doctrines of collateral 

estoppel and/or res judicata because the issue in the prior proceedings was 

not the same as the one raised in this notice of appeal.4 

The solid waste disposal facility at issue herein has been the 

subject of previous litigation. In order to understand the context of the 

NPDES permit denial, a history of the parties' past relationship follows.5 

Fiore owned and operated solid waste disposal facilities in Elizabeth 

Township, Allegheny County under the name MIDC. On November 14, 1979, the 

Department approved the temporary storage of hazardous waste at Fiore's 

facilities for 90 days. In 1980, this approval was extended pending tests to 

3 The Department's motion for summary jud9ment is consistent with the 
format suggested in GOODRICH-AMRAM 2d §1035(a):6. But, it is also observed in 
GOODRICH AMRAM 2d §1035(a) :5, n.36: that the preferred practice is to 
articulate specific reasons for the entry of summary judgment in the motion 
itself. Here, the Department letter wnich is the subject of Fiore's appeal 
refers to both the NPDES permit and HQ~l permits. The Department's motion does 
not refer to any permits, but its memorandum supporting the motion refers only 
to the NPDES permit. Consequently, we will consider the motion as relating 
only to the NPDES permit. 

4 Namely that Fiore was not afforded an investigation and an informal 
hearing. 

5 ~he facts are taken from Commonwealth v. Fiore, No. 2083 C.D. 1983 (Pa. 
Cmwlth. Oct. 28, 1983). While unreported opinions have no precedential value, 
we are relying on it solely for the facts established. 
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determine whether the wastes could be discharged into a disposal pit, known as 

Site 3. The extension ended on May 4, 1981. On May 4, and July 3, 1981, and 

November 5, 1982, the Department informed Fiore that the waste must be removed 

from the temporary pits. As a result of waste remaining in the temporary 

storage pits, industrial and hazardous wastes were discharged into waters of 

the Commonwealth. 

On January 25, 1983, the parties entered into the CO&A requiring 

Fiore, inter alia, to remove the waste in the temporary pit, to submit a 

closure plan, to refrain from expanding the hazardous waste facility or 

constructing a facility which is not permitted, and to pay various civil 

penalties. The CO&A contained findings of fact relating to Fiore's unlawful 

discharge of industrial and hazardous waste and his failure to comply with 

conditions of the approval to store hazardous waste in the temporary waste pit • 

. When Fiore failed to comply with the CO&A, the Department petitioned 

Commonwealth Court to enforce the CO&A and to issue a contempt citation 

against Fiore. In a memorandum opinion and order dated October 28, 1983, the 

Commonwealth Court held that the CO&A represented a final action of the 

Department which could have been appealed. Since Fiore did not appeal the 

CO&A, he was precluded from attacking its content or validity in the 

enforcement proceeding. Commonwealth v. Fiore, id. The-commonwealth Court 

found Fiore in contempt for failing to comply with the CO&A.6 

In August, 1983, the Department suspended Solid Waste Disposal Permit 

No. 300679 for Fiore's failure to comply with the CO&A,7 and Fiore appealed 

6 On appeal to the Pennsylvania Supreme Court, the contempt citation was 
affirmed, 506 Pa. 564, 486 A.2d 950 (1985). 

7 That permit, Permit No. 300679, was revoked by the Department on April 
7, 1987, and the revocation was not appealed. 
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the suspension to the Board at Docket No. 83-160-G. The Board, in disposing 

of the Department's motion for summary judgment, held at 1984 EHB 643, that 

the Commonwealth Court's finding in 1983 that Fiore violated paragraphs 4, 5, 

7 and 98 of the CO&A was not subject to challenge because it was res 

judicata9 for the purposes of the appeal of the permit suspension. The 

Board then granted summary judgment to the Department, ruling that the 

violations of the CO&A justified suspension of the permit pursuant to §503(c) 

of the Solid Waste Management Act, the Act of July 7, 1980, P.L. 380, as 

amended, 35 P.S. §6018.503(c) (SWMA). The Commonwealth Court affirmed 'the 

Board's decision in Fiore v. Commonwealth, 96 Pa. Cmwlth. 477, 508 A.2d 371 

(1986). 

The Department then denied Fiore's application for renewal of his 

hazardous waste transporter's license, and Fiore appealed that denial to the 

Board at Docket No. 84-292-G. The Board granted the Department's motion for 

summary judgment at 1985 EHB 414, holding that as a result of the Commonwealth 

Court's finding concerning violations of the CO&A, no disputes over material 

facts existed and the Department was entitled to judgment as a matter of law 

because its denial was proper under §503(c) of the SWMA. 

The Department denied Fiore's permit application to operate a 

hazardous waste disposal facility on the grounds of his inability and 

unwillingness to comply with the law and Fiore appealed to the Board at Docket 

8 The Pennsylvania Supreme Court stayed part of the Commonwealth Court's 
order pending remand; however, it affirmed the adjudication of civil contempt 
for violations of paragraphs 4, 5, 7 and 9 of the CO&A. 

9 The Commonwealth Court's opinion at 508 A.2d 371 (1986) affirmed the 
Board's opinion at 1984 EHB 643, distinguishing collateral estoppel and~ 
judicata, and noting that regardless of how issue preclusion was 
characterized, Fiore was precluded from challenging the CO&A. 
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tlo. 85-020-G. Again, at 1985 EHB 527, the Board granted the Department's 

motion for summary judgment, holding that §503(c) of the SWMA provided for the 

denial of a permit "for a demonstrated lack of ability or intention to comply 

with the SWMA 'as indicated by past or continuing violations' (emphasis 

supplied)" and that the prior decisions of the Commonwealth Court and the 

Board established such violations. The Commonwealth Court affirmed the 

Board's decision in a memorandum opinion at No. 1692 C.D. 1985 (Pa. Cmwlth. 

July 8, 1985). 

Fiore was convicted in the Court of Common Pleas of Allegheny County 

of 57 counts of criminally violating environmental law,10 including 

operating a hazardous waste facility without a permit, willful discharge of 

industrial and hazardous wastes into waters of the Commonwealth, and 

unauthorized disposal of residual waste. 

The Department revoked Fiore's solid waste permit and Fiore appealed 

that revocation to the Board at Docket No. 87-181-W. The Board granted the 

Department's motion for summary judgment at 1988 EHB 1132, holding that as a 

result of the Commonwealth Court's decisions, the Board's prior decisions and 

Fiore's convictions in Allegheny County Court of Common Pleas, no disputes 

over material facts existed, the Department's revocation under §503(c) of the 

SWMA was not an abuse of discretion, and the Department was entitled to 

judgment as a matter of law. With all of this background, we now turn to the 

Department's motion for summary judgment. 

Summary judgment may be granted when "the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material 

10 Criminal Complaint filed June 6, 1985, OTN No. B109012-1, CC No. 
8508740A. 
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fact and that the moving party is entitled to judgment as a matter of law." 

Pa. R.C.P. No. 1035(b); Robert L. Snyder. et al. v. Dept. of Environmental 

Resources, 138 Pa. Cmwlth. 534, 588 A.2d 1001 (1991}, petition for allocatur 

dismissed as improvidently granted, ___ Pa. ____ , 632 A.2d 308 (1993). An 

absence of genuine issues of material fact may be established by reason of the 

operation of the doctrines of res judicata or collateral estoppel. Mintz v. 

Carlton House Partners. Ltd., 407 Pa. Super. 464, 595 A.2d 1240 (1991). 

Res judicata requires concurrence of: 1) identity of issues; 2) 

identity of causes of action; 3) identity of persons and parties to the 

action; and 4) identity of the quality or capacity of the parties suing or 

sued. Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 345 A.2d 664 

(1975). Here, the doctrine of res judicata cannot apply, for the element of 

identity of causes of action is absent. 

However, collateral estoppel will operate to establish that no 

disputes of material facts exist. A plea of collateral estoppel is valid if: 

1) the issue was decided in the prior proceeding; 2) there was a final 

judgment on the merits; 3) the party against whom the plea is asserted was a 

party or in privity with a party to the prior proceeding; and 4) the party 

against whom it is asserted had a full and fair opportunity to litigate the 

issue in question in the prior proceeding. Mr. and Mrs. John Korgeski v. DER 

and Bichler Sanitary Landfill, 1991 EHB 935, 947. Here, all of these elements 

are satisfied. The issue of whether Fiore had committed violations of the 

law, regulations and the CO&A was decided in prior litigation, there have been 

final judgments that Fiore committed violations, Fiore was a party in the 

prior adjudications, and he had a full and fair opportunity to litigate the 
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issues of his violations. Because the facts relating to Fiore's numerous and 

repeated violations have been established by operation of the doctrine of 

collateral estoppel, there are no material facts in dispute. 

We will now consider whether the Department is entitled to judgment 

as a matter of law. 

Fiore contends the Department is not entitled to judgment as a matter 

of law because it failed to conduct an investigation and accord Fiore the 

opportunity for an informal hearing before it denied his NPDES permit. We 

disagree. 

Section 609 of the CSL states in part, that: 

The department shall not issue any permit 
required by this act or renew or amend any permit 
if it finds, after investigation and an 
opportunity for informal hearing •••• 

But, under §4(c) of the Environmental Hearing Board Act, the Act of 

July 13, 1988, P.L. 530, as amended, 35 P.S. §7514(c): 

The department may take an action initially 
11 without regard to 2 Pa. C.S. Ch. 5, Subch. A, 

but no action of the department shall be final as 
to that person until the person has had the 
opportunity to appeal the action to the board 
under subsection (g) •••• 

Thus, the Department could deny the permit without the investigation and 

hearing, mentioned in §609 of the CSL. Dept. of Environmental Resources v. 

Borough of Carlisle, 16 Pa. Cmwlth. 341, 330 A.2d 293 (1974). Moreover, as 

11 That material sets forth the practice and procedure of Commonwealth 
agencies. The applicable section, §504, states: 

No adjudication of a Commonwealth agency shall be 
valid as to any party unless he shall have been 
afforded reasonable notice of a hearing and an 
opportunity to be heard ... 
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the Department points out in its memorandum of law, the prior decisions, 

judgments, and convictions of the Board, the Allegheny County Court of Common 

Pleas, the Commonwealth Court, and the Pennsylvania Supreme Court render any 

such requirement unnecessary. 

Having found that the Department was not required to conduct an 

informal hearing, we must now determine whether denial of Fiore's permit 

renewal application was justified because of his failure 11 to comply with any 

provisions .•• of any relevant rule, regulation, permit or order of the 

department .. or his 11 1ack of ability or intention to comply with such laws as 

indicated by past or continuing violations ... Fiore's failure to comply with 

the law, the rules and regulations, the terms and conditions of his permit, 

and the orders of the Department has been established in the decisions of the 

. Board, the Allegheny County Court of Common Pleas, the Commonwealth Court, and 

the Pennsylvania Supreme Court. These violations justify the denial of the 

r·enewal of his NPDES permit under §609 of the CSL. The Department is entitled 

to judgment as a matter of law, and the motion is granted regarding the NPDES 

permit. 
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0 R D E R 

AND NOW, this 2nd day of February, 1994, it is ordered that the 

Department of Environmental Resources• motion for summary judgment is granted 

with respect to its denial of Fiore's application for renewal of his NPDES 

permit. 

DATED: February 2, 1994 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 

jm 

For the Commonwealth, DER: 
Edward S. Stokan, Esq. 
Southwest Region 
For the Appellant: 
William Fiore (Pro Se) 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

M. DIANE SMITH 
SECRETARY m THE BOARD 

v. 

FRANKLIN PLASTICS CORPORATION 

EHB Docket No. 90-316-CP-E 
(Consolidated) 

Issued: February 11, 1994 

A D J U D I C A T I 0 N 

By Richard S. Ehmann, Member 

Synopsis 

The Board sustains appellant/vinyl manufacturer's challenge to the 

Department of Environmental Resources' (DER) abatement order as to an alleged 

violation of 25 Pa. Code §123.31(b) (regarding malodors coming from its plant) 

on May 15, 1989. DER failed to establish that it confirmed any complaint from 

the public on that day or that the odor was objectionable to the public. The 

appeal of this abatement order is otherwise dismissed, as DER sustained its 

burden of proving appellant violated 25 Pa. Code §123.31(b) on May 14, 1990 

and violated 25 Pa. Code §123.1(a) (regarding fugitive emissions coming from 

its plant) on June 20, 1990. 

Where the May 14, 1990 and June 20, 1990 violations were established 

by DER, as well as a November 16, 1990 violation by appellant of 25 Pa. Code 

§l23.31(b), our assessment of civil penalties pursuant to the Air Pollution 

Control Act, the Act of January 8, 1960, P.L. (1959) 2119, as amended, 35 P.S. 

§4001 et seq., is appropriate. These violations were knowing and willful, 
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resulted in detriment to the public health and welfare, and this conduct 

should be deterred in the future. A total civil penalty of $4,750 is assessed 

by the Board. 

BACKGROUND 

This matter consists of two consolidated appeals. On July 27, 1990, 

in the matter at Docket No. 90-316-CP-E, DER filed a complaint for assessment 

of civil penalties against Franklin Plastics Corporation (Franklin) pursuant 

to §9.1 of the APCA, 35 P.S. §4009.1, requesting us to assess not less than 

$5,000 for each of two alleged malodor violations and a fugitive emissions 

violation of the APCA and regulations thereunder by Franklin at its Vy-Cal 

Plastics (Vy-Cal) plastic manufacturing facility in Conshohocken Borough, 

Montgomery County. On April 5, 1991, DER filed its First Amended Complaint 

for Civil Penalties, alleging a third malodor violation and seeking an 

additional civil penalty assessment of at least $5,000 against Franklin. 

The appeal at Docket No. 90-361-E was initiated by Franklin on August 

24, 1990, seeking our review of DER's July 25, 1990 abatement order issued to 

Franklin pursuant to, inter alia, §1917-A of the Administrative Code, Act of 

April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17, relating to the alleged 

malodors and fugitive emissions from Vy-Cal. 

The two matters were consolidated on September 4, 1990, and, upon the 

resignation of former Board Member Terrance J. Fitzpatrick, were reassigned 

for primary handling to Board Member RichardS. Ehmann on September 15, 1992. 

A hearing on the merits was held before Board Member Ehmann on January 11-13, 

1993 and January 19, 1993. Both parties filed their respective post-hearing 

briefs, and any arguments not raised therein are deemed waived. Lucky Strike 

Coal Co. v. Commonwealth, DER, 119 Pa. Cmwlth. 440, 547 A.2d 447 (1988). The 

record in this matter consists of a transcript of the merits hearing which is 
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921 pages in length and a number of exhibits. After a full and complete 

review of the record, we make the following findings of fact. 

FINDINGS OF FACT 

1. Appellant/defendant Franklin Plastics is a New Jersey corporation 

registered to do business in Pennsylvania with a business address of Elm and 

Harry Streets, Conshohocken, Pennsylvania (B-1) 1 

2. Appellee/complainant OER is the agency with the authority to 

administer and enforce the APCA, §1917-A of the Administrative Code, and the 

rules and regulations promulgated thereunder. 

Vy-Cal's Manufacturing Process 

3. At all times relevant to this matter, Franklin has owned, and 

continues to own, a plastic manufacturing facility located on Elm and Harry 

Streets {which is known as the Vy-Cal Plastics facility) in Conshohocken 

Borough, Montgomery County. {B-1). 

4. Vy-Cal is a wholly owned subsidiary of Franklin' Plastics, which 

is a division of Spartech Corporation. "Franklin" and "Vy-Cal" have been used 

interchangeably throughout these proceedings. (N.T. 326) 

5. Vy-Cal produces flexible vinyl for uses such as looseleaf 

notebook binders, wall coverings, and birth control pill containers. {N.T. 

330-333, 396) Vy-Cal does not do any printing at its facility. (N.T. 396-397) 

6. Vy-Cal's manufacturing process consists of mixing various raw 

materials including plasticizers. The constituents which go into Vy-Cal's 

!References to the transcript of the merits hearing are denoted by "N.T.", 
while references to DER's exhibits are indicated by "OER-'', and references to 
Franklin's exhibits are indicated by FP-. "B-1" is a reference to the party 
joint stipulation, and stipulated exhibits are indicated by "S". 
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product are polyvinylchloride (pvc) resin, 60-70%; plasticizers, 20-22%; 

fillers (calcium carbonate), 5-10%; pigment, 5-8%; stabilizers, 1-1/2%; and 

lubricants, 1/2%. (N.T. 399-402) 

7. Vy-Cal has not changed these constituents in the past forty 

years. (N. T. 94, 101, 480) 

8. These constituents are mixed to form a dough which is then put 

into a Banberry machine that applies heat and pressure to fuse the material. 

The material is then conveyed to a mill where it is flattened and then put 

into a calender machine. Calendering is the generic term for the machine used 

to produce a useable plastic sheet. (N.T. 329-330; B-1) 

9. Once the material is thinned by the calender and formed into a 

sheet of plastic, excess trim is remilled and fed back into the process, with 

scrap plastic sold. Remilling is a continuous process and also occurs when a 

new color is started and when material otherwise perfect in chemical structure 

does not meet the customer's specifications. (N.T. 394-395, 401-403, 425; B-1) 

10. During the mid-1980's, Vy-Cal was visited by the Conshohocken 

Pollution Board in connection with odor complaints from neighboring property 

owners concerning odors from Vy-Cal's perfume-making activity. (N.T. 341) At 

that time, Vy-Cal ceased making perfume and has never again done so. (N.T. 

342) 

11. Vy-Cal uses the same process and raw materials each day to 

operate. Occasionally, some additives specific to a cuitomer's needs are 

added to the mixture. Except for eliminating the perfume in 1986, there have 

been no changes to Vy-Cal's process from 1986 to the time of the merits 

hearing. (N.T. 391) 

12. Vy-Cal is located in Conshohocken Borough, approximately .5 miles 

from the Schuylkill River bed and is immediately adjacent to the river, lying 
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at the bottom of a slope or topographical bowl. (N.T. 77-78, 82) Part of 

Vy-Cal's property is slightly above the river's elevation, but the remainder 

is in a floodplain. (N.T. 368) 

13. The Borough of Conshohocken is approximately seven square miles. 

Exhibit FP-1 is a copy of the official Borough of Conshohocken map, prepared 

to scale by the Borough's engineer. (N.T. 70, 359) The locations of various 

residences and businesses including Vy-Cal are inditated on Exhibit FP-1 in 

red with corresponding numbers. (N.T. 359; FP-1) 

14. Conshohocken Borough has a population of nearly 8,500. (N.T. 

357, 763) The housing within one mile of Vy-Cal varies from single family 

dwellings, rowhouses, apartment houses, to some large houses in Whitemarsh 

Township on large pieces of property. (N.T. 359) 

15. A woodburning operation is also located near Vy-Cal's property. 

(N;T. 225, 450~ It is unrelated to Vy-Cal. (N.T. 225) 

16. Hale-Pump is located approximately six blocks or .5 miles from 

Vy-Cal (N.T. 78, 233) Reilly-Whiteman is located approximately ten blocks 

or .75 miles from Vy-Cal. (N.T. 78, 233) 

17. On the side of the Schuylkill River opposite Vy-Cal within a mile 

are Lanza, Inc. (formerly Smith-Kline Beecham) and Cooper's Creek Chemical, 

which are odor sources. (N.T. 78, 155, 372) 

18. Quaker Chemical is loc~ted approximately ten blocks from Vy-Cal 

in Whitemarsh Township, on the border of Whitemarsh Township and Conshohocken 

Borough, adjacent to Reilly-Whiteman. (N.T. 70-71, 78) 

19. Also located within .5 miles of Vy-Cal are a number of 

restaurants, pizza shops, a peanut factory (Edwards-Freeman), and a candy 

factory. (N.T. 85) A trash transfer station is also located a little more 

than a mile from Vy-Cal. (N.T. 301-302) 
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20. There is a sewage treatment plant (STP) in Conshohocken located 

approximately six blocks or one mile from Vy-Cal. (N.T. 78, 233) 

Other Potential Odor Sources 

21. DER has received odor complaints in the past concerning Vy-Cal, 

Hale-Pump, Quaker Chemical, Reilly-Whiteman, Lanza, Cooper's Creek, and the 

STP. (N.T. 84) DER has never received a complaint regarding malodors coming 

from Edwards-Freeman. (N.T. 139) 

22. DER has issued notices of violation (NOVs) to Hale-Pump, 

Reilly-Whiteman, Quaker Chemical, Lanza, and Cooper's Creek Chemical for 

emissions of odors in the past. (N.T. 78) 

23. Complaints regarding odors from the STP are handled by DER's 

Bureau of Water Quality Management, not DER's Bureau of Air Quality. (N.T. 

79-80) The STP has been upgraded and operates under a DER consent order. 

(N.T. 80) There is no evidence of any odor problems related to the STP during 

1989 and 1990. (N.T. 80-82) 

Complaints Regarding Malodors From Vy-Cal 

24. Melissa Cahill moved into a residence located 2-1/2 blocks from 

Vy-Cal at 114 Harry Street in May of 1981. Cahill moved from this home in 

March of 1992 but still owns the property. (N.T. 268-269, 280-281) 

The location of Cahill's residence is indicated in green on a not-to-scale 

map, Exhibit FP-33. (N.T. 233, 281-283, 306; FP-33) 

25. Cahill has smelled odors on her property and in her home when the 

windows and doors were open, and these smells have been so strong that she 

could not leave the windows open (and had to get air conditioners) or let her 

children play outdoors. (N.T. 265, 269) After 1989, Cahill detected odors at 
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her property on a weekly, and sometimes daily, basis. (N.T. 270) The odors 

Cahill detected, which she believed were from Vy-Cal, smelled like a brand new 

vinyl shower curtain. (N.T. 265, 269) 

26. Cahill's home is located up the hill from Vy-Cal on a 25 degree 

grade. (N.T. 299-300) 

27. Cahill talked with DER in April or May of 1989 and filled out 

odor logs (logs of when she detected an odor and what it smelled like to her) 

at DER's suggestion. (N.T. 270) 

28. Cahill is a co-founder of a citizens organization known as. Stop 

Toxicity Odors and Pollution Permanently (STOPP). (N.T. 271-274) 

29. On May 15, 1989, Cahill detected malodors she believed to be 

coming from Vy-Cal. She went to Vy-Cal and, standing in the parking lot 

across the street from Vy-Cal, she detected the same odor and noted this in 

an odor log. (N.T. 277) 

30. On May 14, 1990, Cahill detected the same odor coming from Vy-Cal 

and reported it to DER. When DER's Emergency Response person, Richard 

Breitenstein, arrived, she accompanied him to the Vy-Cal site and they both 

detected the same odor. (N.T. 182, 278) 

31. On November 16, 1990J Cahill detected odors she believed were 

coming from Vy-Cal and again reported this to DER. When DER's Emergency 

Response person, Karen Gee, arrived, Cahill accompanied her to Vy-Cal, where 

Cahill detected the same odor. (N.T. 279) 

DER's Investigation Of Vy-Cal Regarding Odors And Fugitive Emissions 

32. DER's Francine Carlini has been an Air Quality District 

Supervisor with the Bureau of Air Quality since 1988. (N.T. 14) 
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33. As District Supervisor, Carlini has received complaints from 

citizens regarding Vy-Cal and odors. (N.T. 18, 22) DER has responded by 

investigating these complaints. (N.T. 23) 

34. The citizen complaints made to DER concerning Vy-Cal have 

identified a plastic-type odor. (N.T. 134) 

35. Carlini has visited Vy-Cal on a number of occasions over the past 

years and has always ultimately gotten inside the plant. There have been 

times when she went to Vy-Cal and did not smell any odor. (N.T. 98, 104) 

DER's May 15. 1989 Investigation 

36. On May 15, 1989, Carlini and two DER trainees detected a strong, 

heavy plastic odor while driving past Vy-Cal on their way to an inspection at 

another location. Upon reaching the end of the block where Vy-Cal is located, 

the odor Carlini was detecting was still strong, so she decided to inspect 

Vy-Cal. (N.T. 24-25) 

37. Carlini requested permission to inspect the facility. Arthur 

Oluwek was vice-president of Vy-Cal at that time and currently is its 

president. After spending twenty minutes explaining to Arthur Oluwek why she 

wanted to inspect the plant, Arthur Oluwek allowed Carlini to conduct the 

inspection. (N.T. 25, 343-344) 

38. As a result of her May 15, 1989 inspection, Carlini detected the 

same· odor inside the Vy-Cal facility that she had detected outside on the 

street, and she determined Vy-Cal was responsible for the odor outdoors. 

(N.T. 26) There is no evidence that she spoke with Cahill or any other member 

of the public that day. 

DER's May 22. 1989 NOV 

39. DER issued an NOV to Vy-Cal dated May 22, 1989, citing Vy-Cal for 

violations of, inter alia, 25 Pa. Code §§123.1 and 123.31. This NOV stated 
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that DER's Air Quality Specialist Ronald Drake had inspected Vy-Cal on May 4, 

1989 and had observed fugitive emissions in the form of white smoke coming 

from the air discharge vent which exhausts Vy-Cal's mill and calender room, 

and that these emissions (generated by two milling machines) were visible 

beyond Vy-Cal's property. Drake noted an accumulation of "powdered 

ingredient" was present on the roof structures directly beyond the local 

exhaust ventilation fans servicing the mixing room. The NOV stated that based 

on Carlini's May 15, 1989 inspection, malodors detected beyond Vy-Cal's 

boundaries were emanating from its calender room. The NOV directed Franklin 

to submit a detailed abatement plan. (N.T. 31-32; DER-2; B-1) 

40. By letter dated June 9, 1989, Franklin denied DER's allegations 

regarding malodors and outlined the steps taken to limit emissions from 

Vy-Cal, consisting of repairing an exhaust motor and installing filters on 

existing stacks. This letter also explained that Franklin was in the process 

of installing additional filter stations wherever exhaust was going into the 

atmosphere. (N.T. 32; DER-3) Franklin's letter did not contain an abatement 

plan. (N.T. 32) 

41. Carlini responded to Franklin's letter with a letter dated July 

7, 1989, in which she advised that Franklin's response regarding malodors was 
~ 

unacceptable and that Franklin should submit to DER an acceptable plan for 

controlling malodors. She also advised that Franklin should contact Drake for 

a determination of whether compliance as to fugitive emissions had been 

achieved. (N.T. 33-34; DER-4) 

42. DER continued to receive complaints about malodors coming from 

the Vy-Cal facility and to investigate. (N.T. 34-35) 

43. On September 14, 1989, Carlini met with Arthur Oluwek and 

Vy-Cal's legal counsel, Richard Gerber, to inspect Vy-Cal and discuss DER's 
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odor regulations. Carlini agreed to provide Gerber with dates and times DER 

received complaints so Franklin could attempt to correlate these complaints 

with Vy-Cal's activities. (N.T. 34-43) 

44. In a letter dated October 4, 1989, DER sent Gerber a memorandum 

setting forth the dates and times from odor survey logs detailing complaints 

describing plastic odors. (N.T. 34, 43; S-1) 

DER's March 22, 1990 NOV 

45. On March 22, 1990, DER issued Vy-Cal an NOV which stated that 

Vy-Cal had violated §4.2 of the APCA, 35 P.S. §4004(2), by denying DER access 

to its records on February 7, 1990 and February 8~ 1990 with regard to DER's 

investigation of an odor complaint. (N.T. 29-31; DER-9) 

DER's May 14, 1990 Investigation 

46. On the night of May 14, 1990, DER received an odor complaint 

regarding Vy-Cal. (N.T. 43) Richard Breitenstein, who is a member of DER's 

Emergency Response Team,2 received a call at 10:15 p.m. from DER's Emergency 

Response coordinator to investigate this complaint. Breitenstein proceeded to 

investigate Vy-Cal, accompanied by the complainants. (N.T. 158, 160-161, 

181-182) 

47. Breitenstein detected an odor which smelled like new shower 

curtains outside Vy-Cal's facility. Breitenstein began his investigation at 

the Vy-Cal plant, and noted that this odor was very strong across the street 

from Vy-Cal, behind the Vy-Cal building, and also at the complainants' 

2oER's Environmental Response Team responds to environmental incidents and 
is sometimes called to conduct investigations concerning odor complaints. 
(N.T. 159) 
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residence, which was a couple of hundred yards north of Vy-Cal. By talking to 

the complainants, he determined this odor had a~ effect on the public. (N.T. 

160-161' 165, 181-182) 

48. Following his investigation, Breitenstein filled out an Emergency 

Incident Report (Exhibit DER-8). {N.T. 163) In this report, he stated; 

''observed white cloudy discharge from rear of company; bad odors also; coming 

from exhaust fans in rear of building." {DER-8) 

DER's May 24, 1990 NOV 

49. Based on Breitenstein's report, DER's Air Quality Section sent 

Vy-Cal an NOV dated May 24, 1990 (Exhibit DER- 10). {N.T. 162-163; B-1) This 

NOV advised Vy-Cal that Breitenstein had detected malodors coming from Vy-Cal 

on May 14, 1990 at 10:30 p.m. as far as two blocks away from Vy-Cal's 

boundaries and that this was a violation of 25 Pa. Code §123.3l{b). This NOV 

also directed Vy-Cal to submit an abatement plan. (DER-10) 

DER's June 20, 1990 Investigation 

50. In response to citizen complaints, DER's Karen Gee conducted a 

routine surveillance of Vy-Cal on June 20, 1990. Gee is presently an 

environmental protection compliance specialist with DER and was an air quality 

specialist in 1990. (N.T. 184-187; DER- 13) 

51. Gee began her June 2Q, 1990 investigation on Washington Street, 

immediately adjacent to and behind Vy-Cal, at approximately 4:20p.m. (N.T. 

201-204) (The street pattern near Vy-Cal is drawn (not to scale) on Exhibit 

FP-33). Between 4:20 and 4:40p.m., Gee detected no odors coming from Vy-Cal; 

however, between 4:40 and 5:10 p.m. she did detect some odors put they were 

not so strong as to be malodors. (N.T. 201-204; DER-13) 

52. Gee observed fugitive emissions coming from a fan on the side of 

Vy-Cal facing Ash Street; these emissions were in the form of white dust which 
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obscured the plant. (N.T. 190-191) Gee has been trained to distinguish steam 

from particulate matter. (N.T. 209) 

53. The emissions were a heavy white fog, not water vapor or steam. 

(N.T. 191, 208-209) 

54. The substance Gee observed was being emitted into the atmosphere 

through an opening rather than a flue or stack, and from a non-exempt source. 

(N.T. 194-195) Gee did not take any samples of the fugitive emissions or 

attempt to take any samples because they were too fine. (N.T. 239) 

55. The sun's position is not relevant to observation of fugitive 

emissions. (N.T. 235) 

56. Gee attempted to gain access to Vy-Cal, and its secretary 

arranged for Arthur Oluwek to meet Gee at 6:30p.m. (N.T. 196) When Arthur 

Oluwek arrived, he directed Gee's attention to some steam and ~·he told him 

that was not the fugitive emissions. (N.T. 210) Arthur Oluwek went inside 

the facility to talk to his employees and determine what machinery was being 

operated. (N.T. 196) Arthur Oluwek told Gee that remilling was taking place 

near a door to the outside at the time she observed the emissions, that the 

men had a fan going to cool themselves, and that they opened the door so the 

fans could better cool them. (N.T. 196) This sounded like a reasonable 

explanation to Gee. (N.T. 211) Arthur Oluwek told Gee that Vy-Cal would be 

installing charcoal filter boxes during a shutdown between June 29, 1990 and 

July 16, 1990. (N. T. 208) 

57. Gee was given a tour by Vy-Cal's foreman, who was cooperative 

with her. (N.T. 230-232) As a result of her surveillance, Gee wrote a 

memorandum to Carlini dated June 21, 1990. (N.T. 187-189; OER- 13) 

58. Gee has been to Vy-Cal on occasions when she did not detect any 

odor. (N.T. 239) 
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DER's July 9, 1990 NOV 

59. On July 9, 1990, DER issued an NOV to Vy-Cal which alleged that 

these June 20, 1990 fugitive emissions were a violation of 25 Pa. Code §123.1. 

DER required Vy-Cal to submit a detailed abatement plan. (N.T. 197; DER-14; 

B-1) DER received no response to this NOV. (N.T. 197) 

DER's July 25, 1990 Abatement Order 

60. On July 25, 1990, DER issued Air Pollution Abatement Order No. 

90622 to Franklin, asserting the alleged violations of 25 Pa. Code §123.31(b) 

on May 15, 1989 and May 14, 1990, and the June 20, 1990 alleged violation of 

25 Pa. Code §123.1(a) amounted to unlawful conduct pursuant to Section 8 of 

the APCA, 35 P.S. §4008, a common law public nuisance, and a statutory 

nuisance pursuant to Section 13.of the APCA, 35 P.S. §4013. DER's abatement 

order directed Franklin, pursuant to Section 4(4.1) of the APCA, 35 P.S. 

§4004(4.1), and Section 1917-A of the Administrative Code, 71 P.S. §510-17, to 

submit an abatement plan for DER's approval identifying all potential malodor 

and fugitive emission sources at the Vy-Cal facility and methods for 

controlling them, to implement this plan upon DER's approval, and to install 

control equipment. (S-9; B-1) DER issued this order because there were 

outstanding violations at Vy-Cal and DER was not getting cooperation from 

Vy-Cal to control the problem. (N.T. 45) Franklin timely appealed this 

abatement order. 

Franklin's Response To Abatement Order 

61. In August of 1990, Franklin retained American Resource 

Consultants (ARC), an environmental consulting firm whose president is Edward 

Prout, to investigate odors at Vy-Cal and to develop an abatement plan. (N.T. 

155, 412, 799, 879; 8-1) 
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62. A meeting which included DER's Rao Kona, who was DER's regional 

program manager for its Bureau of Air Quality, Carlini, DER counsel Martha 

Blasberg, Prout and Vy-Cal's counsel Gerber took place on August 31, 1990. 

(N.T. 879-882, 884) 

63. In compliance with DER's July 25, 1990 abatement order, Franklin 

submitted an abatement plan, dated September 26, 1990, to DER. (N.T. 47; S-3) 

DER received this plan, which called for test sampling at Vy-Cal to determine 

the sources of odor and fugitive emissions, on September 27, 1990. (B-1) 

Under this plan, Franklin proposed to submit to DERby January 7, 1991 a 

report which would establish time frames for submission of plan approval 

applications for the installation of control equipment, if required. (N.T. 

48; S-3) Franklin's plan also proposed to establish a dialogue with the 

citizens who were complaining about odor. (S-3) DER approved this plan. 

{N.T. 47-48) 

64. By letter dated October 26, 1990, DER approved Franklin's request 

to have until January 7, 1991 to complete all sampling and submit a report. 

DER's letter suggested that test protocols be submitted to Richard St. Louis, 

who is Chief of Source Testing and Monitoring in DER's Bureau of Air Quality 

Control, for review. (8-1) 

DER's November 16. 1990 Investigation 

65. Between 7:30 and 8:00 p.m. on November 16, 1990, Karen Gee was 

called to the Vy-Cal facility by DER's Emergency Response Coordinator. 

(N.T. 197; DER-15) It took Gee over one hour to arrive. (N.T. 236) At first, 

Gee did not smell anything coming from Vy-Cal. (N.T. 226) In approaching 

Vy-Cal by car, Gee had driven by Vy-Cal four times at least and detected no 

odor coming from it. (N.T. 227) After 45 minutes passed, Gee smelled a very 

strong plasticky odor which made her throat feel scratchy about two blocks 
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from the Vy-Cal plant and in front of it. (N.T. 197-199, 226; DER-15) In 

another 10 to 15 minutes, the smell was around the Vy-Cal plant. Vy-Cal 

permitted her to enter the plant. (N.T. 229, 239) 

66. When Gee entered Vy-Cal, she noted that the second remilling was 

taking place. She smelled the same odor inside the plant that she had smelled 

in the neighborhood surrounding the plant and this odor was almost "gagging" 

to her. (N.T. 199) Gee later met with Arthur Oluwek and informed him that 

Vy-Cal was in violation of law. (N.T. 199) She reported this information in 

a memo to Carlini dated November 19, 1990. (N.T. 198; DER-15) 

OER's November 29. 1990 NOV 

67. On November 29, 1990 OER issued an NOV to Vy-Cal, citing it for 

violating 25 Pa. Code §123.31 regarding malodors on November 16, 1990 based on 

Gee's inspection. DER requested submission of an abatement plan. (N.T. 199; 

OER-16; B-1) DER received no response from Vy-Cal to this NOV. (N.T. 

199-200) 

Test Protocols 

68. Under a cover letter dated December 3, 1990, ARC submitted test 

protocols to OER's Mr. St. Louis. (S-7a) Federal Express records show that 

ARC sent a package to Mr. St. Louis on December 7, 1990 and that the package 

was delivered to and signed for at OER's Harrisburg office on December 10, 

1990. (S-7b) 

69. ARC informed DER, through letters dated January 2, 1991 and 

January 10, 1991, that the sampling proposed in its September letter would not 

be completed by January 7, 1991. The letters stated that a sampling plan and 

test protocols had been submitted to Mr. St. Louis for approval, but no 
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response had been received from Mr. St. Louis. ARC requested that the date 

for submission of the reports be modified to allow 90 days from the date of 

approval of the test protocols. (8-1; S-4; S-5) 

70. Representatives of Vy-Cal contacted STOPP. (N.T. 275, 289) In 

exchange for agreeing to notify Vy-Cal of odors, STOPP wanted 24 hours' notice 

from Vy-Cal concerning how it had abated the problem. When Vy-Cal refused, 

STOPP decided to discontinue its agreement. STOPP notified Vy-Cal's legal 

counsel of this decision, and no further communication took place between 

STOPP and Vy-Cal. (N.T. 276-277, 291-292; FP-38) 

71. DER denied ARC's request for additional time to submit the 

reports by letter dated January 25, 1991 because DER had already extended the 

time for compliance and Franklin had not honored its plan to establish a 

dialogue with the citizens. (N.T. 147; 8-1) 

72. DER's Mr. St. Louis provided ARC comments on the sampling 

protocol by letter dated February 5, 1991. (8-1; S-8) This letter stated 

that if the protocol was designed for research, then it was acceptable to DER, 

but if the results of the sampling program was to be submitted to DER for 

compliance purposes, then it was inadequate. (N.T. 116; S-8) 

73. Prout then attempted to reopen the issue of the test protocols by 

setting up two meetings with DER, one in April of 1991 and the other in June 

of 1991. (N.T. 892-895) DER said the test protocols would have to be approved 

by OER and it recommended that the test protocols be submitted to Mr. St. 

Louis. (N.T. 903) Franklin wanted a complete agreement between ARC and DER 

before undertaking testing. (N.T. 903) 

74. Franklin has never submitted a revised protocol to DER. (N.T. 

49-50) Franklin neither conducted the testing nor complied with DER's 

abatement order. (N.T. 49-50) 
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DER's Complaint For Civil Penalties 

75. DER filed its initial complaint for assessment of civil penalties 

on July 27, 1990. 

76. On April 5, 1991, DER amended its Complaint for Civil Penalty at 

Docket No. 90-316-CP-E to include the alleged November 16, 1990 malodor 

violation. 

Did Vy-Cal Produce Malodors? 

77. Arthur Oluwek has been involved in calendering on a continuous 

basis since 1956. (N.T. 330) He makes all of the judgment calls at Vy-Cal. 

(N.T. 343) Arthur Oluwek holds approximately 1,000 shares of the three to 

four million shares of Spartech stock traded on the open market. (N.T. 327) 

78. In 1989 and 1990, Arthur Oluwek spent 80% of his time in the 

Vy-Cal plant and did not experience odor problems at Vy-Cal. While he has 

smelled a slight vinyl odor from the calender inside the plant, he has not 

smelled this odor outside of the plant. (N.T. 338, 394, 401) 

79. On May 15, 1989, May 14, 1990, and November 16, 1990, Arthur 

Oluwek was in Vy-Cal's plant for a portion of the day and did not experience 

any odor problem. (N.T. 393) He investigated DER's complaints with his staff 

and determined nothing extraordinary occurred on those days other than normal 

operations. (N.T. 393) 

80. Arthur Oluwek has never directly received complaints about odors 

from either identified or unidentified persons. (N.T. 390) He was made aware 

of the citizen's objections to odors allegedly coming from Vy-Cal through DER; 

the complainants' identities were unknown to him. (N.T. 454-458, 463-464) 

81. Arthur Oluwek is uncertain of how much time passed after he was 

notified about odor complaints and his investigation of the complaints. He 

did not determine whether the plant's dours and windows were open at the time 
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of the complaints. (N.T. 440-442) He never investigated to see whether the 

complaints started at any particular point in the year, and he never found any 

particular relationship between Vy-Cal's activities and the timing of the 

complaints. (N.T. 464) 

82. Howard Pomerantz is Vy-Cal's vice-president of production, and 

has been with the company over 18 years. (N.T. 479-480) He is in the plant 

each day between five and ten times. (N.T. 480) 

83. Pomerantz has smelled a faint vinyl odor inside Vy-Cal, but has 

never smelled this odor outdoors. (N.T. 480, 482, 484) 

84. Jonathan Oluwek is Vy-Cal's ~ice-president of sales and 

market1ng. (N.T. 485-487) He is Arthur Oluwek's son and has worked at the 

Vy-Cal plant in various capacities since he was fifteen years old. {N.T. 486) 

85. In May of 1989 Jonathan Oluwek returned to work at the plant and 

was employed there at the time of the merits hearing. (N.T. 485-486) 

86. Jonathan Oluwek spends between 80 and 85 percent of his time in 

the p 1 ant. ( N. T. 487) 

87. Jonathan Oluwek has smelled a slight vinyl odor near Vy-Cal's 

machinery, but he has not detected this odor in the rest of the plant or 

outside of the plant. (N.T. 488) He finds this odor pleasant. (N.T. 488) 

88. Lucius Carter resides at 342 East Hector Street, two blocks from 

Vy-Cal (which is marked with a brown "x" on Exhibit FP-1). {N.T. 759, 782) 

Carter has lived in this home for 33 years. {N.T. 760) 

89. For the past 31 years, Carter has continuously worked at Vy-Cal 

as a compound weigher, mixing the raw materials. (N.T. 759, 760, 778) 

90. Carter has smelled a faint vinyl odor inside Vy-Cal which he does 

not find annoying or discomforting, but he has never smelled the odor outside 

the plant. {N.T. 766-767) 
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91. Lawrence Williamson has worked for Vy-Cal for 33 years and has 

performed all the different tasks at the plant. At the time of the merits 

hearing, he was a color matcher in the lab. (N.T. 783) 

92. Williamson enters the lab from a side entrance. (N.T. 790) The 

lab is located in 'an enclosed room next to the calendering process. (N.T. 

790-791) Williamson has worked in this room since 1968; it has always housed 

the 1 ab. ( N. T. 790-791) 

93. Williamson smells a faint vinyl odor inside the plant but does 

not smell this odor outside the plant. (N.T. 788-789) 

94. Williamson lived in Conshohocken Borough on Hector Street until 

1990, and, at the time of the merits hearing, his daughter still owned this 

property (which is marked with a pink "x" on Exhibit FP-1). (N.T. 785-786) 

95. Approximately two-thirds of Vy-Cal's employees have been with the 

company over twenty years. (N.T. 344) Of its 40 employees, 28 are members of 

a union, and Vy-Cal has never received any grievance regarding odors since 

1989. (N.T. 345-346) Vy~Cal has never received an odor complaint from any 

employee. (N.T. 404) 

96. Vy-Cal has also never received odor complaints from the 

neighboring library, schools or playgrounds. (N.T. 375-387) 

DER's Determination Of Amount Of Civil Penalty 

97. At the time DER filed its civil penalty complaint, DER had no 

specific policy as to penalties to deal with this situation, so Carlini used 

the APCA as a guideline limit. (N.T. 56) In determining the amount to 

request, DER took into account that the problem at Vy-Cal was not resolved and 

that Vy-Cal had been uncooperative. (N.T. 56-58) 

98. Arthur Oluwek does not permit DER personnel to investigate 

Vy-Cal's plant unaccompanied by a Vy-Cal representative because of safety 
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concerns regarding Vy-Cal's equipment. (N.T. 338-340) During 1989 and 1990, 

he instructed his staff to check with him first if someone from DER wanted 

access to the plant, and to check with legal counsel if he was unavailable. 

If both were unavailable, they were to check with their supervisor, who was to 

take DER's staff through the plant. (N.T. 340) Arthur Oluwek acknowledges 

that delays of half an hour to an hour might have resulted from this 

procedure. (N.T. 339) 

99. The last odor complaint to DER regarding Vy-Cal was on November 

16, 1990. (N.T. 66) 

Inversion 

100. Inversions are a temperature-related phenomenon and occur on a 

regular basis in the area of the Vy-Cal plant when there is no wind speed and 

the humidity is high, trapping contaminants instead of allowing them to 

disperse into the atmosphere. (N.T. 83-84, 529; B-1) 

101. DER took into account the effect of an inversion factor. 

Carlini believes this phenomenon would explain why people would complain at 

night rather than during the day because the odors would get trapped in the 

area and would build up. (N.T. 141-142) 

102. Arthur Oluwek has investigated the weather conditions on the 

days DER complained to Vy-Cal and has found no consistency of these weather 

conditions on these days. (N.T. 458) 

Odor Control 

103. Several alternatives are available for odor control: 

incineration, scrubbers, carbon absorbers, and process changes. (N.T. 54-55) 

104. At a meeting at which Carlini, Kana, Prout, Eastburn, Gerber and 

Jonathan Oluwek were present in the winter of 1991, Kana indicated to Vy-Cal 

that DER wanted incineration to be used at Vy-Cal. (N.T. 55, 105, 117) 
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105. Kana did not indicate that any other control methodology would 

be acceptable to DER. (N.T. 127) 

106. After the communication between Vy-Cal and DER broke down, 

Vy-Cal independently decided to install three filter houses at its plant, and, 

at the time of the merits hearing, was installing a fourth filter house. 

(N.T. 414-415) Filter houses are exhaust fans which funnel air from some 

location in the plant then exhaust it into the upper atmosphere. Vy-Cal has 

the three filter houses in a series; this one process links all the different 

areas of its plant. (N.T. 460-461, 531) The filter houses have two-inch 

charcoal sensitive filters and a half inch of another type of filter; these 

filters are supposed to remove the particulate in the plant and to minimize 

any odors. (N.T. 415) Vy-Cal began installing the filter houses during the 

summer of 1990. (N.T. 447) 

107. Arthur Oluwek does not know the amount of contaminant air 

flowing into the filters. (N.T. 447-449} There is no evidence of the 

effectiveness of the filter houses in controlling malodors and/or fugitive 

emissions from Vy-Cal. 

Determination Of Malodor 

108. An "odor panel" is a panel of people chosen to evaluate odors, 

or a "jury of smell"; it is one of the accepted ways to eliminate at least one 

aspect of the subjectivity of smelling. (N.T. 93-94) 

109. DER considered the use of odor panels and determined it was not 

practical because there would be no way to assemble a panel at the time DER 

was receiving complaints. (N.T. 93, 147) 

110. Breitenstein's informal instructions from DER are that if he 

detects an odor objectionable to citizens and if that odor travels off the 
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site of what he determines to be a source, then the facility is in violation 

of law. (N.T. 180-181) 

111. Gee has no specialized training in odor detection. (N.T. 219) 

112. The sense of smell is a function of the nose and is a subjective 

sensation. (N.T. 722, 729) 

113. Gee subjected herself to an odor test, in 1985 or 1986, which 

was administered by a physician at Brigham Young University and was given a 

series of vials to smell to identify the type and strength of the odors. The 

results of her test showed her ability to make these determinations was in the 

normal range. (N.T. 219-220) 

114. Dr. Stanley N. Farb is a board certified physician in the area 

of otolaryngology who testified as an expert on behalf of Franklin. (N.T. 

691, 708) 

115. A "smell test" administered by Dr. Farb has an individual 

distinguish different smells; it is a qualitative, not quantitative, 

indication of an individual's ability to smell. (N.T. 741} The test does not 

distinguish between pleasant and unpleasant odors. (N.T. 755) 

116. The smell test is indicative of individuals with a normal sense 

of smell and those with dysfunctional sense of smell. (N.T. 748) 

117. When Dr. Farb was inside Vy-Cal in April of 1992, it was 

operating, and he did not smell any malodors. On two other occasions in 

December of 1992 and January of 1993, he remained outside the plant for about 

ten minutes while it was operating, and he did not smell any odor outside. 

(N.T. 713-715, 727-730) 

118. Dr. Farb examined the noses of Jonathan Oluwek, Lawrence 

Williamson and Lucius Carter at his office and found they were normal. · (N.T. 

715-717, 773-774) 

121 



119. An odor which is annoying to one person may be pleasant to 

another. (N.T. 70) 

120. When an individual is constantly exposed to the same odor over a 

period of time, he may experience "odor fatigue", and, as a result, become 

less aware of the odor's presence. (N.T. 748) 

121. Leonard Nass, who testified as an expert on behalf of Franklin, 

holds a Bachelor of Science degree in Chemistry, has completed work toward his 

Ph.D. and has authored several publications on the topics of PVC and low 

density vinyl; {N.T. 552, 558-559; FP-30) 

122. Nass has visited the Vy-Cal facility five or six times and is 

familiar with Vy-Cal's manufacturing process. (N.T. 559) 

123. Between 1989 and the merits hearing, Nass visited Vy-Cal in 

March of 1991, when he spent the entire day there. (N.T. 560, 563, 577) On 

two occasions, Nass went completely through the plant, inside and outside, and 

did not detect any odor. (N.T. 560) 

124. Nass is familiar with Vy-Cal's heat stabilizer, as it was 

developed by him for his former employer and purchased from his former 

employer by Vy-Cal. He is familiar with its odor. (N.T. 592-593} 

125. A slight odor can be produced when heat is applied to the 

compound containing plasticizers, stabilizers, and other ingredients. (N.T. 

580) 

126. The application of heat can cause malodors in that the solvents 

are volatilized3 from the heat stabilizers. (N.T. 567) 

127. Nass opined that malodors can be produced by the process used by 

Vy-Cal if a "bad batch" is mixed up and the vinyl degrades; i.e., Vy-Cal 

3"Volatilization'' means the change in a substance from either a solid or 
liquid to a gas. (N.T. 687) 
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fails to put the stabilizers in or if the lubricant is left out and the 

temperatures are inordinately high or if there is "bad" pvc resin to start 

with. (N.T. 594) 

128. The purpose of Nass's March 27, 1991 visit to Vy-Cal was to 

examine Vy-Cal's process and raw materials and offer an opinion on whether 

they could lead to odors in the plant which were allegedly drifting outdoors. 

(N.T. 584, 589) During this visit, Nass detected only a mild flowery or 

fruity odor which he assumed was from the stabilizers' solvent. (N.T. 578) 

129. When Nass visited Vy-Cal, he did not detect any malodors outside 

Vy-Cal's property. He spent only five to ten minutes outside Vy-Cal's 

property. (N.T. 587) 

130. James Quance holds a Bachelor of Science degree in chemical 

engineering and a Master of Science in industrial management. (N.T. 604) 

Quance is employed by Exxon Corporation's Chemical Division as a business 

planner and an environmental coordinator. (N.T. 607, 616) 

131. Exxon's vinyl business group manufactures plasticizers (which 

are sold to Vy-Cal), as well as raw materials which are used to produce the 

plasticizers. (N.T. 608, 635-636) 

132. Quance testified on behalf of Franklin as an expert on the odors 

produced by plasticizers. (N.T. 619) 

133. Quance visited Vy-Cal in April of 1992 when it was producing 

vinyl. (N.T. 634-635, 649) During this visit, he spent a full day at Vy-Cal, 

from 9:00 a.m. to 3:30 p.m. and went through the entire operation. (N.T. 635) 

This was his only visit. (N.T. 651) 

134. Inside Vy-Cal Quance smelled a solvent odor. He did not smell 

plasticizer odor either inside or outside the plant. (N.T. 637, 651) He was 

outside in periods of three or four minute duration, for a total of twenty 
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minutes the entire day. (N. T. 652) He smelled nothing objectionable or 

annoying outside the plant. (N.T. 638, 652) 

135. Quance has purchased several shower curtains in the past, and, 

in his experience, there is no characteristic vinyl shower curtain odor. Some 

of his shower curtains have had essentially no odor, while otheri have had a 

solvent kind of odor. (N.T. 662) 

136. Quance cannot say with certainty whether or not the solvent odor 

he smelled at Vy-Cal resembled the solvent odor he has smelled in connection 

with shower curtains. (N.T. 663-664) 

137. Gerald Rubin holds a Bachelor of Science degree in chemistry and 

a Master of Science in polymer chemistry. {N.T. 831) 

138. Rubin is an account executive for Exxon, responsible for calling 

on large users of plasticizers. (N.T. 840-841, 876) 

139. Exxon is essentially a 100% supplier of Vy-Cal's plasticizer. 

(N. T. 849) 

140. Vy-Cal represents 1.3 to 4% of Rubin's sales and is his smallest 

account. (N.T. 864) His job depends on selling plasticizers for Exxon. 

(N.T. 862) 

141. Rubin testified as a stipulated expert on behalf of Franklin 

with regard to flexible pvc and plasticizers. (N.T. 842) 

142. Rubin has visited Vy-Cal fifty times, about eight times each 

year. His purpose for visiting Vy-Cal is to see if there are any problems on 

which Exxon can help Vy-Cal. (N.T. 843) In general, he spends an hour to an 

hour and a half in the plant before going to lunch and then fifteen minutes to 

a half hour in the plant after lunch. (N.T. 850) He spends 45 minutes to an 

hour outside the plant. (N.T. 851) 
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143. While inside Vy-Cal, Rubin has smelled a slight odor or scent 

inside the plant by the calender. (N.T. 844) He describes this scent as the 

odor of cooking oil or mineral oil that has been overheated. (N.T. 844) He 

detects this odor in the area over the mills. (N.T. 845) 

144. Rubin does not agree with Quance's characterization of this odor 

as a solvent odor. {N.T. 852) 

145. Rubin has never smelled an objectionable or irritating odor 

outside Vy-Cal. {N.T. 844, 851) 

146. Rubin testified that shower curtains have no odor unless a 

reodorant, a perfume to give a specific odor, is added during manufacture. 

(N.T. 849) 

Discussion 

In its post-hearing brief, DER asserts Vy-Cal committed violations of 

25 Pa. Code 123.31{b) regarding malodors on May 15, 1989, May 14, 1990, and 

November 16, 1990. DER also contends Vy-Cal violated 25 Pa. Code §123.1{a) 

regarding fugitive emissions on June 20, 1989. DER argues these occurrences 

were unlawful conduct under §8 of the APCA, 35 P.S. §4008, and a public 

nuisance under §13 of the APCA, 35 P.S. §4013, as well as a common law public 

nuisance. DER argues it acted within its authority and did not abuse its 

discretion when it issued the abatement order. As DER has ordered Franklin to 

take affirmative action to abate air pollution, or another condition or 

nuisance, DER bears the burden of proof. 25 Pa. Code §21.101{b){3); Reading 

Co. et al. v. DER, 1992 EHB 195. To sustain this burden, DER must prove its 

July 25, 1990 order was a lawful and appropriate exercise of DER's discretion. 

Reading Co., supra. 25 Pa. Code §21.101(a). 

DER also asks us to assess a civil penalty pursuant to §9.1 of the 

APCA, 35 P.S. §4009.1, in the amount of $5,000 for each of the four alleged 
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violations.3 DER bears the burden of proof, as it has filed the complaint 

for assessment of civil penalty. DER v. U.S. Wrecking, Inc., 1992 EHB 829; 25 

Pa. Code §21.101(b)(1). To sustain this burden, DER must prove by a 

preponderance of the evidence that Franklin violated the applicable statutes 

and regulations and that there is a basis for the Board to assess civil 

penalties. 25 Pa. Code §21.101(a) and (b)(1); U.S. Wrecking, supra; and Lucky 

Strike, supra. Franklin has the burden of proof as to any affirmative 

defenses it raises. 25 Pa. Code §21.101(a); Empire Sanitary Landfill. Inc. v. 

DER, EHB Docket No. 90-158-E (Adjudication issued February 1, 1994); Davis 

Coal v. DER, 1991 EHB 1908. The Board's review is de novo; thus, we may 

substitute our discretion for that of DER where we find DER has abused its 

discretion. Morcoal Co. v. DER, 74 Pa. Cmwlth. 108, 459 A.2d 1303 (1983). 

Constitutionality of the "Public" Requirement 

Pursuant to 25 Pa. Code §123.31{b), 

A person may not permit the emission into the 
outdoor atmosphere of any malodorous air 
contaminants from any source, in such a manner 
that the malodors are detectable outside the 
property of the person on whose land the source 
is being operated. 

"Air contamination source" is defined at §3 of the APCA as "[a]ny place, 

facility, or equipment, stationary.pr mobile, at, from or by reason of which 

there is emitted into the outdoor atmosphere any air contaminant." 35 P.S. 

§4003. Section 3 of the APCA, in turn, defines "air contaminants" as 

3The version of §9.1 which existed when DER filed its complaint for 
assessment of civil penalties provided authority for the Board to impose civil 
penalties on a person who violates a provision of the APCA, a rule or 
regulation promulgated by the Environmental Quality Board, or an order issued 
by DER. We note that §9.1 of the APCA was amended on July 9, 1992, and this 
amended version of the statute, inter alia, provides DER the authority to 
assess the civil penalty for the violation. 
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"[s]moke, dust, fumes, gas, odor, mist, vapor, pollen, or any combination 

thereof." 35 P.S. §4003. "Malodor" is defined at 25 Pa. Code §121.1 as "an 

odor which causes annoyance or discomfort to the public and which [DER] 

determines to be objectionable to the public." 

Franklin raises constitutional challenges to §123.31(b) (via §121.1) 

in its post-hearing brief, contending that the terms "annoyance or discomfort" 

render the regulation unconstitutionally vague, and that the subjective 

interpretation invited by the phrase "annoyance or discomfort" violates 

Franklin's due process rights. 

DER responds by arguing that these issues are beyond the scope of our 

jurisdiction because they were not raised in Franklin's notice of appeal from 

the abatement order or in its answer or amended answer to DER's complaint for 

assessment of civil penalties (citing Raymark Industries v. DER, 1990 EHB 

1775; NGK Metals Corp. v. DER, 1990 EHB 958; and Commonwealth. Pennsylvania 

Game Commission v. Commonwealth. DER, 97 Pa. Cmwlth. 78, 509 A.2d 877 (1986), 

aff'd 521 Pa. 121, 555 A.2d 812 (1989)). 

Franklin's notice of appeal sets forth the following objections: 

1. The Department erred in finding that any alleged 
malodors emanated from Vy-Cal and not from another 
industrial operation in the vicinity of Vy-Cal. 

2. The Department erred in finding that Vy-Cal permitted 
alleged fugitive emissions to exhaust from the building that 
houses the Vy-Cal manufacturing process in violation of the 
Air Act. 

3. The Department erred in finding that any alleged 
actions on the part of Vy-Cal constitute a common law 
nuisance or a statutory nuisance under the Air Act. 

4. Vy-Cal incorporates herein each and every paragraph of 
its Answer to the Complaint for Civil Penalty Assessment 
which will be filed at EHB Docket No. 90-316-CP-E. 

5. Vy-Cal reserves the right to raise additional defenses 
to the Abatement Order as they may become known to Vy-Cal 
through additional investigation or discovery. 
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These objections cannot fairly be read as raising these constitutional 

challenges to §123.31(b). As we observed in NGK, supra, specifying grounds 

for appeal is a jurisdictional prerequisite. We have acknowledged that where 

it is alleged that discovery was necessary to formulate an issue and the right 

to amend was reserved in the notice of appeal, an opportunity to amend the 

notice of appeal is proper (though limited to add the grounds shown to have 

been 11 discovered 11
). See, e.g., NGK Metals, supra, and Philadelphia Electric 

Co., et al. (PECO) v. DER, et al., 1990 EHB 1032. This is not the case here, 

however, since Franklin did not assert in its notice of appeal that it needed 

to undertake discovery in order to raise the constitutionality issues. 

Moreover, nothing in Franklin's answer to the complaint for civil penalty 

assessment (or its amendment) raises the issue of the constitutionality of 

§123.31(b). It is also apparent from Franklin's pre-hearing memoranda, which 

do not raise the constitutional challenges to the regulation, that Franklin 

has raised these issues in its post-hearing brief for the first time. Thus, 

we agree with DER that they are outside our consideration. 

Did Vy-Cal Violate §123.31(b)? 

As we recently explained in Empire, supra, DER establishes its prima 

facie case against Franklin for a violation of 25 Pa. Code §123.31(b) by 

showing the odors, complaints about malodors, and DER's investigation 

confirming these complaints about malodors. It is undisputed that Vy-Cal 

produces a vinyl-type odor in its plant as a result of its production process, 

although Franklin takes the position that these odors are not malodorous. 

Were The Odors Produced At Vy-Cal Malodorous? 

The evidence shows that on May 15, 1989, DER District Supervisor 

Francine Carlini was passing by Vy-Cal on her way to an inspection at a 

128 



different facility when she detected odors beyond Vy-Cal~s plant which 

prompted her to abandon her original plans and inspect Vy-Cal. Inside Vy-Cal, 

Carlini detected the same odor which she had smelled outside the plant. Based 

on Carlini's inspection, DER issued an NOV to Vy-Cal. 

Franklin objects to this DER finding of a violation by Vy-Cal, arguing 

that neither Carlini's inspection nor the NOV resulted from any public 

complaints. In response, DER points to the testimony of Melissa Cahill, who 

lived near Vy-Cal between 1981 and 1992, to show she had been affected at her 

home by odors from Vy-Cal, and also to testimony from DER personnel which it 

says establishes that DER had been receiving ongoing and numerous complaints 

regarding odors from the facility. 

Franklin objects to the Board's admission of the testimony of these 

DER personnel regarding the history of citizen complaints, arguing this 

testimony was inadmissible hearsay because it is critical to DER's 

establishment of its case (citing State Board of Medical Education and 

Licensure v. Contakos, 21 Pa. Cmwlth. 422, 346 A.2d 850 (1975), and Blue 

Mountain Area School District v. Commonwealth, Unemployment Compensation Bd. 

of Review, 94 Pa. Cmwlth. 485,503 A.2d 1073 (1986)). 

Hearsay is a statement made by an out-of-court declarant offered for 

the truth of the assertion. C&K Coal Co. v. DER, 1992 EHB 1261 {citing 

Semieraro v. Com. Utility Equip. Corp., 518 Pa. 454, 544 A.2d 46 {1988)). 

Franklin is correct that the hearsay rule is a fundamental rule of law which 

we follow when facts crucial to an issue are sought to be placed on the record 

and an objection is made thereto. C&K, supra, at 1298; Gerald W. Wyant ~ 

DER. et al., 1988 EHB 986. We find no error in Board Member Ehmann's ruling 

on Franklin's hearsay objection in this matter. Here, the testimony 

challenged by Franklin is not a critical part of DER's case. It shows only a 
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history of prior complaints to DER. As we have previously explained in 

Empire, supra, evidence of the existence or non-existence of malodors on dates 

other than those for which DER has cited the company cannot be used by DER 

to prove or disprove violations on the dates in DER's citation. Empire, at 

23. Evidence of DER's receiving complaints about odors coming from Vy-Cal 

from citizens over a period of years is appropriate to show why DER was 

interested in the Vy-Cal facility on May 1St 1989. Moreover, we find DER did 

not establish a malodor violation on May 15, 1989 for the reason discussed in 

this Adjudication; this challenged testimony goes only to establishing a 

history of complaints, and not that .Vy-Cal was emitting malodors on that date. 

There is no evidence that DER had received any complaint from the 

public on May 15, 1989. While DER presented evidence that it had been 

receiving complaints from Melissa Cahill during April or May of 1989 and that 

Cahill had detected odors which she believed were coming fro~ Vy-Cal on May 

15, 1989, there is no evidence to show that Carlini or any one else 

representing DER spoke with Cahill or any other member of the public on May 

15, 1989 or that the public complained to DER about an annoying or 

discomforting odor from Vy-Cal on that day. We thus find DER has failed to 

sustain its burden of proof with regard to the May 15, 1989 violation of 25 

Pa. Code §123.3l(b). 

The situation is different as to the other two malodor violations, 

however. Responding to citizen complaints at around 10:15 p.m. on May 14, 

1990, DER's Emergency Response person, Richard Breitenstein, detected an odor 

which smelled like new shower curtains to him outside Vy-Cal's facility and in 

the neighborhood surrounding Vy-Cal 's property. He noted this odor was very 

strong across the street from Vy-Cal, behind the Vy-Cal building, and also at 

the complainants' residence, which was a couple of hundred yards north of 
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Vy-Cal. By talking with the complainants, Breitenstein determined the odor 

had an annoying and discomforting effect on the public. The evidence also 

shows that on May 14, 1990, Cahill detected odors coming from Vy-Cal and 

reported them to DER. When DER's Breitenstein arrived, she accompanied him to 

Vy-Cal and there detected the same odor about which she had complained to DER. 

Further, DER's evidence shows that on November 16, 1990, DER's Karen Gee, 

responding to a citizen complaint, detected a very strong plasticky odor in 

the front of Vy-Cal and about two blocks away from Vy-Cal. Gee also detected 

this odor around the Vy-Cal plant. Gee entered Vy-Cal and smelled the same 

odor. The evidence also shows that on November 16, 1990, Cahill detected 

odors she believed were coming from Vy-Cal and she complained about them to 

DER. When DER's Karen Gee arrived, Cahill accompanied her to Vy-Cal, where 

Cahill smelled the same odor about which she had complained. Thus, the 

evidence establishes that DER received complaints about annoying or 

discomforting odors coming from Vy-Cal on May 14, 1990 and November 16, 1990, 

and DER investigated those complaints and made a determination that the odors 

were "objectionable to the public." 

In its post-hearing brief, Franklin is attempting to make part of 

DER's prima facie case a showing that more than one person has been caused 

annoyance or discomfort by the odor and finds the odor to be objectionable. 

Franklin advances that "public" means all ~f the persons in one geographic 

area or a substantial group of those persons. 

We have recently addressed this issue in Empire, supra. Empire was 

the appeal by an owner/operator of a landfill from DER's civil penalty 

assessment against the landfill for emission of malodors in violation of 25 

Pa. Code §123.31(b). In Empire, we rejected the appellant's suggestion that 

after identifying the odor with the complainants and determining its source, 
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OER would have to define the segment of the public who could have been 

affected and survey them for the impact the odor had on them, and that after 

doing so, DER would have to determine from its survey whether a 

sufficiently significant number of people were affected to warrant DER taking 

action. We pointed out that to make this determination, DER would have to 

roust the residents from their homes and would have to fix a "hard" number of 

persons who would have to be affected before DER would take action. In 

Empire, we also rejected the landfill's contention that odor panels should 

have been used by DER, explaining they would be impractical in the situation 

where DER has to quickly respond to citizen complaints. We stated: 

[T]he transitory and irregular nature of the malodors 
generating these proceedings renders the "panel" approach 
not viable. To use a panel here would mean having a panel 
available at the site on a round-the-clock basis. If only 
a panel suffices, then, as to these malodors, Empire would 
have virtually complete freedom to emit them without fear 
of civil litigation. 

Empire, supra, at 47. 

It is against this precedent that we review Franklin's challenges. 

We are not convinced by the dictionary definitions of "public", the crimes 

code definition of "public" or the Pennsylvania case law regarding public 

nuisances, cited in Franklin's brief, nor do the previous Board cases cited by 

Frankl in convince us that we should depart from what we said in Empire. The 

three Board cases to which Frankl in has pointed us are Lehigh Dyeing and 

Finishing, Inc. v. DER, 1980 EHB 165; Chrin Brothers v. DER, 1985 EHB 386; and 

Big B Mining Co. v. Commonwealth, DER, et al., 1987 EHB 815. Chrin Brothers 

required the Board to examine the use of "public" in the standard of 

''likelihood of injury to the public" which is found at 25 Pa. Code 

§21.78(a)(3). In Big B Mining Co., the Board was construing the language 

contained in 25 Pa. Code §95.1(b) regarding whether increased discharges of 
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pollutants are justified as a result of necessary economic or social 

development which is of significant "public" value. In ne~ther of these cases 

did the Board examine the word "public" in the context of §123.31(b). 

In Lehigh Dyeing, however, the Board was called upon to construe 

§123.J1(b). In answering the question of whether the appellant dyeing and 

finishing operation violated §123.31(b), the Board stated: 

There can be no doubt that the answer to this question must 
be "yes." This [b]oard would have to ignore too many 
credible witnesses, including the Mayor of Allentown, in 
order to reach a contrary conclusion. There were also 
a number of witnesses, called on behalf of appellant, whom 
this [b]oard believes, [sic] were not bothered by any odor 
from the Lehigh Dyeing plant. Because they did not detect, 
or if they detected, were not annoyed or discomforted, 
[sic] by it, [sic] does not lead unalterably to the 
conclusion that therefo~e no odor exists. We believe [sic] 
however, that there are times, depending in part on the 
weather conditions and activity at the plant, when it does 
indeed exist. 

Lehigh Dyeing, supra, at 173-174. In a footnote, the Board pointed out that 

some of the appellant's witnesses could literally "smell their way out of a 

job" by giving adverse testimony. The above-quoted language from Lehigh does 

not mean that DER must present any certain number of witnesses in support of 

its determination that the odor is objectionable to the public. 

Franklin argues it produced testimony from a "plethora" of witnesses 

who stated they had never smelled a malodor coming from the Vy-Cal plants 

outside the facility, nor had they received complaints about malodors coming 

from Vy-Cal, whereas Cahill was the only witness produced by DER (other than 

DER personnel) who testified that Vy-Cal emitted malodors on the dates in 

question. We recognize Franklin brought a number of witnesses before the 

Board who testified thai they have never experienced a malodor from Vy-Cal. 

One of Franklin's witnesses, Jonathan Oluwek, even testified he finds the odor 

produced by Vy-Cal to be pleasant. Franklin's witnesses do not represent a 
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true cross-section of the public, however, since each of them was tied to 

Vy-Cal, either as one of its officers, employees, experts specifically 

retained to investigate the malodor issue for Vy-Cal, or experts who are also 

employees of Vy-Cal 's supplier of raw material for its production process. 

While we find their testimony, that they do not find the odor emitted by 

Vy-Cal to be annoying or discomforting, to be truthful, it cannot be given 

much, if any, weight as it is prejudiced in favor of Vy-Cal. By analogy, to a 

man selling manure, the odor may smell ,sweet, as it represents his livelihood. 

As the Board pointed out in Lehigh Dyeing, the testimony of individuals such 

as these cannot be assigned much weight, as they could "smell their way out of 

a job" by giving testimony adverse to Vy-Cal.5 

Additionally, there is no evidence that any of Franklin's witnesses 

was present when DER made its malodor determination. Moreover, the evidence 

shows the duration of any visit outside Vy-Cal's building was only brief. 

Given the nature of the malodor complaints, it may be that Vy-Cal was not 

producing a malodor during their visits. Clearly, Dr. Farb and Rubin were not 

at Vy-Cal on the dates cited by DER. Although Arthur Oluwek investigated the 

May 14, 1990 and November 16, 1990 malodor allegations and testified he was in 

the plant on those days and smelled nothing malodorous to him in the plant, 

there is no evidence as to whether the plant could have been emitting 

something malodorous which he did not smell inside the plant. Moreover, while 

Arthur Oluwek investigated these malodor complaints, he is uncertain of how 

much time passed between his receipt of the odor complaints and his 

investigation. 

5Further, as the evidence shows these employees were repeatedly exposed to 
this odor over a period of years, it is possible that they were suffering from 
"odor fatigue", although we have no evidence before us which establishes this 
was the case. 
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DER's evidence, on the other hand, shows that DER received complaints 

about malodors from individuals on May 14, 1990 and November 16, 1990. We do 

not know the number of members of the public who found the odor coming from 

Franklin to be annoying or discomforting on those dates. If Franklin wishes 

us to conclude that Cahill was the sole offended member of the public, it is 

Franklin's burden to show us that this is so. Franklin has failed to make any 

showing that Cahill was the only individual who was annoyed or discomforted by 

the odor from Vy-Cal. 

Further, we reject Franklin's contention that the DER personnel were 

not qualified to make the malodor determination because they based this 

determination on their respective nose's ability to detect the odors. As we 

have held in Empire, supra, such a means of detection was sufficient under the 

regulations. 6 While Franklin contends that the DER personnel were not 

adequately trained to make this malodor determination and had no recent 

testing of their abilities to detect the odors, it has not put any evidence 

before us to prove that the DER personnel had any problem with their ability 

to detect the malodors or what better training was available. Even had DER's 

personnel taken the smell test administered by Dr. Farb, this smell test would 

have indicated their ability to distinguish odors qualitatively, not whether 

they found the odors tested to be annoying or discomforting. Thus, we can see 

no merit to Franklin's argument. Additionally, Franklin has shown us no 

reason to depart from what we said about the impracticality of empaneling odor 

6As we noted in Empire, if DER's regulation measured odors in terms of the 
various constituents, DER's nasal sensitivity evidence would be insufficient. 
This is not the case in this matter, however. 
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panels at the time when DER makes its malodor determinations. Since Franklin 

bears the burden of proof as to affirmative defenses, it has failed to sustain 

its burden. 

Was Vy-Cal The Source Of The Malodors? 

Next, Franklin in effect argues it is part of DER's case to show that 

other odor sources in the Borough of Conshohocken, through mingling, 

commingling of odors, and trapping of odors through the inversion factor, are 

not responsible for producing the odor tracked by DER's personnel to Vy-Cal. 

We reject this argument. To establish its prima facie case, DER must only 

show that its personnel tracked the odor to the Vy-Cal facility on the dates 

in question; the burden rests with Franklin to establish as an affirmative 

defense that other sources were responsible for the malodors. Franklin has 

failed to sustain this burden. It offered us no expert testimony on the role 

of topography, geography, mingling, commingling, and the inversion factor. 

Instead, it offered lay testimony of Jonathan Oluwek, whose only knowledge of 

the inversion factor comes from some unspecified coursework while pursuing 

his degree in environmental conservation. (N.T. 494, 517) His lay testimony 

is not sufficient to overcome Carlini's testimony that the inversion factor 

would actually help to explain why DER would receive more complaints at 

nighttime, after the odors had been trapped and built up. 

Further, Franklin has not shown us that DER's personnel were unable 

to differentiate among the odor sources in the Borough of Conshohocken on the 

dates in question. The evidence shows that on May 14, 1990, Breitenstein 

detected what smelled to him like new shower curtains outside Vy-Cal and in 

the neighborhood surrounding the plant. On November 16, 1990, DER's Gee 

detected a strong plasticky odor when she reached the front of Vy-Cal and 

about two blocks from the Vy-Cal plant. There is no evidence that they were 
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unable to distinguish this plastic-type odor from any odors produced by the 

nearby facilities. 

We reject Franklin's somewhat disingenuous attempt to argue that 

because Rubin testified shower curtains have no odor (absent some reodorant 

being added to the pvc used to manufacture them), and because Vy-Cal does not 

produce shower curtains, the odor identified by the DER employees could not 

have been from Vy-Cal. Franklin's expert Quance testified that some of the 

shower curtains he has purchased in the past have had essentially no odor, 

while others have had a solvent kind of odor. Our own experience, which we 

believe is common to members of the public, is that there is a .. new shower 

curtain odor", just as there is a slighter but similar aroma to~ new vinyl: 

notebook cover. Franklin's expert witness, Leonard Nass, testified that a 

slight odor can be produced when heat is applied to Vy-Cal's mixture 

containing plasticizers, stabilizers, and other ingredients. Additionally, 

Nass opined that Vy-Cal's process could produce a malodor if a 11 bad batch" 

were mixed, i.e., if Vy-Cal failed to put in the stabilizers or if the 

lubricant were omitted and the temperatures were inordinately high, or if 

there initially was a "bad " pvc resin. Through Rubin's testimony, Vy-Cal 

attempted to show that the raw materials supplied to Vy-Cal by Exxon do not 

contain any odor-causing agent. (N.T. 508) However, we find his credibility 

to be questionable on that point as he is Exxon's account executive 

responsible for selling plasticizers to Vy-Cal and other companies and derives 

his income from his sales. Moreover, to the extent Nass' testimony conflicts 

with that of Rubin on this point, we assign Nass' testimony more weight as we 

find him to be the more qualified of the two experts. See, TRASH. Ltd., et 

al. v. DER. et al., 1989 EHB 487, 558. Franklin, thus, has failed to sustain 

its burden of proving its affirmative defense. 

137 



Did The Board Err By Limiting Franklin's Cross-Examination of Carlini? 

On direct examination by DER, Carlini testified she was able to 

distinguish between different odors in the Borough of Conshohocken, and the 

odor produced by two different companies was identical. (N.T. 23-24) On 

cross-examination by Franklin, Carlini testified that these two facilities 

were Reilly-Whiteman and Quaker Chemical, that she has had a problem 

distinguishing the odor from those two companies, and that the odor from both 

was acrolein. (N.T. 70-71) She further testified on cross-examination that 

propargyl alcohol and acrolein are closely related chemical compounds. (N.T. 

71-72) When Frankl in then asked Carlini whether it was true that she and DER 

had found acrolein and propargyl alcohol in a number of different locations 

within the Borough of Conshohoken (N.T. 74), she responded that no 

determinations had been made. (N.T. 74) She further responded that it was 

DER's opinion that there is some propargyl alcohol that has been detected in 

parts of the borough. (N.T. 75) Carlini also responded affirmatively when she 

was asked whether she and Rao Kana had requested DER's mobile analytical unit 

(MAU) to come to the Borough of Conshohocken and Whitemarsh for three days. 

(N.T. 75) When Franklin asked Carlini whether the sitting Board Member had 

allowed discovery as to the MAU, DER objected that the line of questioning 

went beyond the scope of direct testimony. (N.T. 75) Franklin responded that 

it was not limited by the scope of direct testimony because Carlini was the 

prosecuting witness and as such could be cross-examined at length as to 

exculpatory evidence. (N.T. 75) Board Member Ehmann ruled that Franklin would 

have to call Carlini as part of its own case-in-chief and that she could not 

be called as of cross. (N.T. 76) During Franklin's case-in-chief, it 

attempted to call Carlini as of cross, offering a memorandum of law to support 

its position. Board Member Ehmann stood by his prior ruling, directing the 
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parties to address the issue in their respective post-hearing briefs. (N.T. 

915-916) 

In its post-hearing brief, Franklin argues that Board Member Ehmann 

erred by not allowing Franklin to conduct more expansive cross-examination of 

Carlini. Frankl in contends it should have been allowed to cross-examine 

Carlini regarding any and all facts germane to her direct examination, 

specifically, _whether she was able to discern the odor of acrolein or 

propargyl during her visits to Vy-Cal, and that the Board Member's ruling 

impeded Franklin's defense. 

It is Franklin's position that Carlini was an adverse party who may 

be cross-examined as to all relevant matters and whose testimony on 

cross-examination is not limited to the scope of her direct testimony (citing 

Agate v. Dunlevy, 398 Pa. 26, 156 A.2d 530 (1959); Conley v. Mervis, 324 Pa. 

577, 188 A.350 (1936)). DER contends that Carlini is neither a party nor one 

who is adversely interested in this proceeding (citing Jordon v. Clearfield 

County, 107 Pa. Super. 441, 164 A.98 (1933); Commonwealth v. Brownsville 

Golden Age Home, 103 Pa. Cmwlth. 449, 520 A.2d 926 (1987)). 

In Gerald W. Wyant, supra, we explained that the so-called adverse 

interest rule, previously found at §7 of the Act of May 23, 1887, P.L. 158, as 

amended, 28 P.S. §381, and recodified in the Judicial Code at 42 Pa.C.S. 

§5935, operates to compel the testimony of persons "whose interest is adverse" 

to the party calling them as if under cross-examination. Citing Jordan, 

supra, and Brownsville Golden Age Nursing Home, Inc., supra, the Board ruled 

in Wyant that OER employees had no interest adverse to the third party 

appellant therein, pointing out that their status as public employees endows 

them with no adverse interest. Franklin's post-hearing brief shows us no 

reason to alter our ruling in Wyant as it pertains to Carlini's testimony. 
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Moreover, we reject Franklin's contention that it should have been 

able to cross-examine Carlini as to all facts which served to qualify, 

destroy, impact upon, address, or better develop any issues raised during 

direct examination, and that the Board's limitation on cross-examination 

amounted to an error of constitutional dimension. Although a witness may be 

cross-examined as to inferences, deductions or conclusions which may be drawn 

from his or her testimony on direct examination which explain or destroy the 

effect of the direct testimony, Martin v. Soblotney, 296 Pa. Super. 145, 442 

A.2d 700 (1982), when the obvious purpose of cross-examination is to develop a 

defendant's own case, a limitation of cross-examination is not an abuse of 

discretion. Kearns by Kearns v. DeHaas, 377 Pa. Super. 200, 546 A.2d 1226 

(1988). 

Franklin's admitted purpose for cross-examining Carlini as to this 

issue was to develop its defense. We thus affirm the presiding Board Member's 

ruling that Franklin's cross-examination of Carlini was limited to the scope 

of direct examination. 7 

Did Franklin Emit Fugitive Emissions? 

Section 123.1 of 25 Pa. Code prohibits a person from permitting the 

emission into the outdoor atmosphere of a fugitive air contaminant from a 

source other than those contained on a list set forth in that regulation. DER 

claims that its evidence shows that Karen Gee observed the emission of air 

contaminants into the outdoor atmosphere through something that could not meet 

lwe note that DER correctly points out in its post-hearing brief that 
Franklin's failure to list Carlini as a witness in its pre-hearing memorandum 
prevented Franklin from developing its defense by calling her as its own 
witness. 

140 



the definition of a flue (defined at 25 Pa. Code §121.1) and that Vy-Cal was 

not an exempt source under 25 Pa. Code §123.1(a)(1) through (9). DER thus 

argues that the emission constituted a violation of §123.1(a). 

The 11 0nly Steamn Defense 

Franklin contends that the testimony established only that a vapor or 

steam was emitted from Vy-Cal, coming from the plant's boilers, and that steam 

is emitted from the plant on a regular basis, pointing to the testimony of 

Arthur Oluwek (N.T. 417) and Howard Pomerantz (N.T. 482). Franklin urges that 

in the 40 years that Vy-Cal has been in existence, this is the first time a 

fugitive emission has been alleged, citing testimony from Arthur Oluwek. 

(N.T. 406) Franklin points to Arthur Oluwek's testimony that when neighbors 

of Vy-Cal complained to Vy-Cal and DER about particulate pollution in the 

past, DER's investigation showed that the particulate pollution did not come 

from Vy-Cal. (N.T. 459) Additionally, Franklin contends that the location of 

the sun likely impacted and affected Gee's observations regarding the alleged 

fugitive emissions. 

We reject Franklin's contention that DER has failed to sustain its 

burden of proof as to the fugitive emission violation. Gee testified that she 

had been trained to distinguish steam and particulate matter and that the 

emissions which she observed coming from Vy-Cal, a non-exempt source, were not 

water vapor or steam. (N.T. 208-209, 236) She also testified that the 

position of the sun is not relevant to a fugitive emission violation. 

Pomerantz, on the other hand, is not sure of what particulate matter is by 

definition (N.T. 482), and there is no evidence to suggest that Arthur Oluwek 

has been trained to distinguish particulate matter from steam. 

Further, as we pointed out in Empire, supra, the plant's history with 

regard to fugitive emissions is irrelevant to whether DER observed fugitive 
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emissions on the date in question. Thus, Franklin has not sustained its 

burden of proof as to its affirmative defense on this issue. 

Regarding the photographs which the sitting Board Member refused to 

allow into evidence when offered by Franklin (FP-34, 35, 36, and 37), Franklin 

contends that these photographs accurately depicted the railroad tracks, 

building, bushes, and sky, and would have helped it defend DER's charge of 

fugitive emissions and that the Board's denial constituted an error of law. 

In support of its argument, Franklin cites 2 Pa. C.S. §505 for the proposition 

that Commonwealth agencies are not bound by technical rules of evidence at 

agency hearings, and all relevant evidence of reasonably probative value may 

be received. Franklin contends that pursuant to 2 Pa. C.S. §101, Commonwealth 

agencies include "independent agencies," which it argues includes this Board. 

We reject Franklin's argument that we should have admitted these photographs 

despite Gee's testimony that the photographs did not accurately depict the 

fugitive emissions she was attempting to photograph on June 20, 1990 and that 

the sky was "softened" by the filter used on the lens. (N.T. 214, 218) Gee 

testified that the filter would have filtered out any haze. (N.T. 218) The 

admission of photographs is within the Board's discretion, and where they do 

not fairly and accurately represent conditions at the time in question 

regarding the presence of the fugitive emissions, we see no error in this 

sitting Board Member's refusal to admit them. Tolbert v. Gillette, 438 Pa. 

63, 260 A.2d 463 (1970); Flynn v. Chester, 429 Pa. 170, 239 A.2d 322 (1968); 

Baker v. Morjon, Inc., 393 Pa. Super. 409, 574 A.2d 676 (1990). 

Franklin also argues that if the fugitive emissions were emitted from 

Vy-Cal on June 20, 1990, this was a one-time occurrence and should be treated 

as a de minimus violation. Franklin does not cite any case law in favor of 

its position. 
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As we explained in Empire supra, the maxim de minimus non curat lex 

means that even if there were violations of law, they were trifles with which 

the law will not concern itself ... More specifically it means that a court 

will not grant equitable relief to a plaintiff who seeks a decree which will 

do him no good but which will work a hardship on another." Yeakel v. 

Driscoll, 321 Pa. Super. 238, 467 A.2d 1342 (1983) (citing Bristol Myers Co. 

v. lit Brothers, Inc.), 336 Pa. 81, 6 A.2d 843 (1939). This maxim has also 

been advanced in appeals from decisions involving zoning matters. See D'Amato 

v. Zoning Bd. of Ad,justment, 137 Pa. Cmwlth. 157, 585 A.2d 580 (1991); Chacona 

v. Zoning Bd. of Ad.iustment, 143 Pa. Cmwlth. 408, 599 A.2d 255 (1991). In 

this context, the Commonwealth Court has explained that the de minimus 

doctrine is a narrow exception to the heavy burden of proof generally placed 

on a party seeking a variance. 11 De minimus applies where only a minor 

deviation from the zoning ordinance is sought and rigid compliance is not 

necessary to protect the ordinance's public policy concerns." Chacona at 

, 599 A.2d at 259. --

In King Coal Co. v. DER, 1985 EHB 104, the Board stated that a 

sanction as severe as bond forfeiture must be justified by more than de 

minimus violations. In Empire we stated that where more than de minimus 

violations of DER's regulations were proven as to the dates for which DER 

assessed a civil penalty on the appellant landfill for malodor violations, the 

. maxim obviously would not apply. 

Thus, keeping in mind that Franklin bears the burden of proving, as 

an affirmative defense, that the malodor or fugitive emissions violations were 

de minimus, we find Franklin has failed to sustain this burden. Clearly, the 

evidence shows that complaining citizens were annoyed and offended by the 

malodors emitted from Vy-Cal on several occasions, and DER issued two 
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citations to Franklin involving fugitive emissions from its plant (although 

only the July 20, 1990 citation is at issue in this matter). 

Was DER's Order Properly Issued? 

Section 4(4.1) of the APCA, 35 P.S. §4004(4.1), authorized DER to 

"[i]ssue orders to any person owning or operating an air contamination source, 

or owning or possessing land on which such source is located, if such source 

is likely to introduce air contaminants into the outdoor atmosphere in excess 

of [DER's rules] or regulation, or any permit requirement applicable to such 

source, or at such a level so as to cause air pollution." We have found in 

this Adjudication that Franklin violated DER's regulations at 25 Pa. Code 

§l23.31(b) relating to malodors on May 14, 1990 and 25 Pa. Code §123.l(a) 

relating to fugitive emissions on June 20, 1990. Thus, DER's order was 

properly issued according to this section of the APCA. 

Moreover, pursuant to §1917-A of the Administrative Code, DER is 

empowered to order the abatement of nuisances, including conditions declared 

to be nuisances by any law administered by DER (which includes the APCA). 

Section 13 of the APCA mandates that a violation of any provision of any rule 

or regulation promulgated pursuant to the APCA shall constitute a public 

nuisance. Section 8 of the APCA makes it unlawful to fail to comply with any 

of DER's rules or regulations or to violate any provisions of the APCA or 

rules and regulations thereunder .. Obviously, since we have held that DER 

established the violation by Vy-Cal of §123.31(b) regarding the malodor on May 
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14, 1990 cited in OER's order and the violation of §123.1 regarding fugitive 

emissions on June 20, 1990, these violations constituted unlawful conduct and 

a statutory nuisance. 7 

OER's issuance of the abatement order thus was properly within OER's 

discretion as to the violations occurring on May 14, 1990 and June 20, 1990. 

See Ramagosa v. DER, 1990 EHB 1128 .. As OER failed to prove the May 15, 1989 

violation, its abatement order was an abuse of its discretion as to that date 

only. 

Assessment Of The Civil Penalty 

As we explained in U.S. Wrecking, supra, the version of §9.1 of the 

APCA which existed at the time OER brought its amended complaint for 

assessment of civil penalties specifically directed the Board to consider the 

willfulness of the violation, damage or injury to the outdoor atmosphere of 

the Commonwealth or its uses, and other relevant factors. Here, DER urges us 

to consider: 1) the infringement on the reasonable comfortable enjoyment of 

life or property; 2) the necessity of deterring such unlawful conduct in the 

future by Franklin and others similarly situated; 3) the economic benefit 

accruing to Franklin as a result of its failure to prevent these violations; 

4) the cost to DER of enforcing the provisions of the APCA; and 5) the degree 

of willfulness of the violations. Recognizing that the maximum amount the 

Board may assess under §9.1 is $10,000 for each violation (plus up to $2,500 

7 As to OER's allegation that the malodor violations constituted a common 
law public nuisance, OER bears the burden of proving that the malodors emitted 
from Vy-Cal were an 11 inconvenience or troublesome offense that annoys the 
whole community in general, and not merely some particular person ... Reading 
Co., supra; Feely v. Borough of Ridley Park, 121 Pa. Cmwlth. 564, 551 A.2d 373 
(1988). DER has not produced any evidence to establish that the malodors and 
fugitive emissions were causing such problems for the entire community. Thus, 
we reject DER's common law public nuisance allegation. See Reading Co., 
supra. 
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for each day of continuing violation), DER argues we should assess $5,000 for 

each violation. 

Citing DER v. Penns'ylvania Power Co., 1976 EHB 147, the Board in U.S. , 

Wrecking stated that the concept of a willful violation under the APCA 

requires more than a knowledge of a violation; the violation must also have 

been conduct without justifiable excuse. There is evidence in this matter 

from which we find Franklin's violations to have been willful and without 

justifiable excuse. 

Franklin was made aware that DER believed there was a problem with 

malodors and with fugitive emissions in the form of white smoke coming from 

Vy-Cal through the NOV issued by DER dated May 22, 1989. Franklin responded 

by denying DER's allegations regarding malodors and outlining the steps it was 

taking to limit emissions coming from the plant (consisting of inter alia, 

installing filter stations) in its June 9, 1989 letter to DER. Franklin was 

advised by DER that its response regarding malodors was unacceptable and that 

it should submit a plan for controlling malodors; it was also advised to 

contact DER's Drake regarding whether compliance as to fugitive emissions had 

been achieved. Although the evidence shows representatives of Franklin did 

meet with DER representatives, there is no evidence that Franklin took any 

steps to submit an odor control plan or contact Drake prior to May 14, 1990, 

when DER received yet another complaint concerning malodors coming from 

Vy-Cal. Once again, Franklin was made aware, through an NOV dated May 24, 

1990, that Breitenstein had detected malodors coming from Vy-Cal in violation 

of DER's regulations on May 14, 1990, and was directed to submit an abatement 

plan regarding malodors. Franklin did not submit an abatement plan, however. 

On June 20, 1990, DER's Karen Gee was called to investigate malodors coming 

from Vy-Cal and determined fugitive emissions in the form of a heavy white 
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fog, were coming from Vy-Cal. OER then issued it an NOV on July 9, 1990, 

notifying Vy-Cal of Gee's June 20, 1990 observations and directing Vy-Cal to 

submit an abatement plan. When OER received no response to this NOV, it 

issued the abatement order to Vy-Cal. Only then, in August of 1990, did 

Franklin retain ARC to investigate odors at Vy-Cal and develop an abatement 

plan. Franklin submitted its abatement plan on September 27, 1990, to OER, 

which approved the plan. The plan called for test sampling at Vy-Cal to 

determine the sources of odor and fugitive emissions, and Franklin's request 

to have until January 7, 1991 to complete all sampling and submit a report was 

approved by OER. In the meantime, however, OER's Karen Gee was called to 

investigate malodor complaints regarding Vy-Cal on November 16, 1990, and her 

investigation revealed malodors coming from Vy-Cal. Gee's November 16, 1990 

inspection prompted OER's issuance of an NOV to Vy-Cal on November 29, 1990,. 

citing it for a malodor violation, and directing it to submit an abatement 

plan. OER received no response to this NOV. 

Obviously, Franklin did not immediately respond in correcting the 

violations once it was notified about them by OER. Even when it was made 

aware of the violations, it chose not to act and correct them. We find 

Franklin's violations were willful and without justifiable excuse. 

Frankl in indisputably submitted its abatement plan in response to 

OER's order on September 27, 1990, committing itself to submission of a report 

following test sampling and establishing a dialogue with complaining citizens. 

While the evidence shows that Franklin made some attempt at conducting this 

test sampling by submitting test protocols to OER, these test protocols were 

ultimately reviewed and rejected by OER's Mr. St. Louis for use as a 

compliance measure. We reject Franklin's contention that OER must bear some 

of the blame for its failure to bring its plant into compliance. Although it 
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appears from the evidence that DER overlooked, mislaid, or lost Franklin's 

test protocol submission in December of 1990, all of the violations for which 

Franklin was cited which are the subject of this appeal were prior to December 

of 1990. 

Also as to Franklin's cooperation as it relates to the willfulness of 

the violations, DER has not shown us that the delays in Franklin's permitting 

DER's inspectors to enter Vy-Cal were inordinate or were not justified for 

safety and propriety reasons. 8 Further, DER offered no evidence to show 

other facilities allow DER to enter without delay. Thus, we rejected DER's 

argument on this point. 

Turning to the effect on the outdoor atmosphere, although DER 

presented evidence that fugitive emissions from Vy-Cal were detected by DER's 

personnel, it presented no evidence of a scientific effect on the outdoor 

atmosphere. 9 As we pointed out in U.S. Wrecking, however, the Board 

previously linked the degradation of the outdoor atmosphere with the 

consideration of detriment to public health and welfare when assessing a civil 

penalty under the APCA. See Pennsylvania Power, supra. Further, in Empire, 

we stressed that legitimate environmental protection/public comfort interests 

are served by DER's findings of malodor violations and the assessment of civil 

8we note that §4.2 of the APCA, 35 P.S. §4004(1), is not at issue in this 
matter. 

9we note that as to Franklin's installation of the filter houses at its 
plant in July of 1990, there is no evidence that they are acting to prevent 
damage to the outdoor atmosphere. We further note that DER's regulations at 
25 Pa. Code §123.31(a)(1) require the incineration of malodors before their 
emission, and §123.31(a)(2) allow use of alternative techniques if that 
technique is at least as effective as incineration and DER gives written 
approval of its use. If Franklin wishes to argue that its filter houses are 
at least as effective as incineration as to malodors, it will have to seek 
DER's determination on that question. It is not before the Board in this 
appeal, although on rejection thereof by DER, Franklin can bring an appeal 
here. 
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penalties thereon. The malodors in this matter were severe enough and of long 

enough duration that they could not be ignored by Vy-Cal's neighbors and 

generated the complaints to DER. Thus, they were of such a concentration as 

to unreasonably interfere with the comfortable enjoyment of life by the 

citizens who lived near Vy-Cal. As we pointed out in Emoire, the degree of 

interference by malodors with their enjoyment of their homes need not be so 

great as to drive them out of their homes before it is unreasonable. Also, 

the fugitive emissions clearly entered the outdoor atmosphere. They are by 

their nature "fugitive," and obviously will not improve the quality of the 

atmosphere, although DER presented no evidence to show any serious, 

substantial detriment or long term harm to human health therefrom. 

Regarding the economic benefit to Franklin or the cost to DER of 

enforcing the APCA, there is no evidence in the record to support DER's 

argument, although there was obviously a non-routine cost incurred by DER's 

"emergency response" investigation of the malodor complaints. 

Regarding deterrence, we acknowledged in U.S. Wrecking that this is 

an appropriate consideration for us in assessing a civil penalty under §9.1 of 

the APCA. We explained that ''the civil penalties section, since it does not 

rely on intent, means that penalties can and should be assessed as a cost of 

polluting in order to deter insults to the environment and to contribute to 

their elimination." Id. at 843. The malodor and fugitive emission violations 

are conduct which should be deterred. As we pointed out in Empire, simply 

because Franklin was only cited by DER on the occasions in evidence here does 

not mean that those were the only times when malodorous or fugitive emissions 

could have been emitted from Vy-Cal. In fact, the evidence indicates a number 

of complaints about malodors coming from Vy-Cal during 1989 and 1990, and 

shows at least two times when white fog was observed coming from the side of 
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the Vy-Cal plant. The build-up of white dust described in Drake's May 22, 

1989 NOV also tends to weigh against Franklin's argument that the fugitive 

emissions were a one-time occurrence on June 20, 1990. Insofar as Franklin's 

de minimus non curat lex argument bears on our assessment of civil penalties, 

we reject the application of this doctrine. Further, the fact that there have 

been no complaints about emissions from Vy-Cal since DER's November 16, 1990 

citation does not tend to establish that there is no need to deter Vy-Cal from 

emitting malodors or fugitive emissions in the future. 

In view of the foregoing, we will assess a civil penalty of $1,500 

for the May 14, 1990 malodor violation and $2,000 for the November 16, 1990 

malodor violation, as it was a repeat violation. Regarding the fugitive 

emission violation on June 20, 1990, we assess a civil penalty of $1,250. The 

sum of all civil penalties imposed is $4,750. 

Conclusions Of law 

1. This Board has jurisdiction over the parties and the subject 

matter of this action. 

2. DER bears the burden of proof regarding its Complaint for Civil 

Penalty Assessment. DER v. U.S. Wrecking, Inc., 1992 EHB 829; 25 Pa. Code 

§21.10l(b)(i). 

3. To sustain this burden, DER must prove by a preponderance of the 

evidence that Franklin violated the applicable statutes and regulations and 

that there is a basis for the Board to assess civil penalties against 

Franklin. DER v. U.S. Wrecking, supra; Lucky Strike, supra; 25 Pa. Code 

§21.10l(a). 

4. As DER has ordered Franklin to take affirmative action to abate 

air pollution, or another condition or nuisance, DER bears the burden of 

proof. Reading Co., supra; 25 Pa. Code §21.10l(b)(3). 
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5. To sustain this burden, DER must prove its July 25, 1990 order 

was a lawful and appropriate exercise of DER's discretion. Reading Co., 

supra; 25 Pa. Code §21.101(a). 

6. Franklin bears the burden of proof as to any affirmative 

defenses. Empire, supra; 25 Pa. Code §21.101(a). 

7. The Board's review is de novo, and thus the Board may substitute 

its discretion for that of DER where we find DER has abused its discretion. 

Morcoal Co., supra. 

8. Franklin has waived its constitutional challenges to 25 Pa. Code 

§123.31(b). Raymark Industries, supra; NGK Metals Corp., supra. 

9. The sitting Board Member did not abuse his discretion in 

admitting DER's offered evidence of a history of citizen complaints. C&K Coal 

Co., supra. 

10. DER has not sustained its burden of proving Franklin committed a 

violation of 25 Pa. Code §123.31(b) on May 15, 1989, because it has failed to 

show that DER confirmed a complaint on that day that Vy-Cal was emitting odors 

which were annoying or discomforting to the public and that the odor was 

objectionable to the public. 

11. DER sustained its burden of proving Franklin committed violations 

of 25 Pa. Code §123.31(b) on May 14, 1990 and November 16, 1990. 

12. Franklin failed to sustain its burden of proof as to its 

affirmative defenses regarding whether Vy-Cal produces and emits malodors. 

13. The sitting Board Member did not abuse his discretion in limiting 

Frankl in's cross-examination of Carlini to the scope of her direct testimony 

as Franklin was seeking to develop its defense by going outside the scope of 

her direct testimony. Kearns by Kearns v. DeHaas, supra. Moreover, the Board 

Member did not abuse his discretion in ruling that Carlini was not a party 
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with an adverse interest who could be cross-examined without the scope of her 

direct testimony. Wyant, supra. 

14. DER sustained its burden of proving Franklin violated 25 Pa. Code 

§123.1 (regarding the emission of fugitive emissions from a non-exempt source) 

on June 20, 1990. 

15. Franklin failed to sustain its burden of proving its affirmative 

defense to the violation of 25 Pa. Code §123.1. 

16. The sitting Board Member did not err in refusing to admit into 

evidence photographs taken by Karen Gee on June 20, 1990, offered by Franklin, 

which did not fairly and accurately represent the fugitive emissions which she 

observed. Tolbert v. Gillette, supra; Flynn v. Chester, supra; Baker v. 

Morjon, Inc., supra. 

17. The legal maxim of de minimus non curat lex means that even if 

there were violations of law, they were trifles with which the law will not 

concern itself. Yeakel v. Driscoll, supra. 

18. Franklin failed to sustain its burden of proving its affirmative 

defense that the malodor and fugitive emission violations at Vy-Cal were de 

minimus and should be treated as no violation at all. 

19. DER established that Franklin committed unlawful conduct pursuant 

to §8 of the APCA, 35 P.S. §4008, and a statutory nuisance pursuant to §13 of 

the APCA, 35 P.S. §4013. 

20. DER failed to establish that Vy-Cal's emission of malodors and 

fugitive emissions is a common law public nuisance, as it did not produce any 

evidence that the malodors emitted from Vy-Cal were an inconvenience or 

troublesome offense that annoys the whole community in general and not merely 

some particular person. Reading Co., supra. 
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21. DER's abatement order was a proper exercise of its discretion as 

to the May 14, 1990 and June 20, 1990 violations cited therein; it was an 

abuse of DER's discretion as to the May 15, 1989 violation cited therein. 

22. Section 9.1 of the APCA authorizes the Board to impose civil 

penalties of up to $10,000 for violation and up to $2,500 per day of 

continuing violation. 

23. Relevant factors to be considered by the Board in assessing a 

civil penalty include the willfulness of the violation, damage or injury to 

the outside environment of the Commonwealth, any detriment to public health 

and welfare, and the deterrent effect of the civil penalty. §9.1 of the APCA 

and U.S. Wrecking, supra. 

24. Franklin's violations of 25 Pa.Code §§123.31(b) and 123.1(a) were 

knowing and willful. 

25. DER established detriment to the public health and welfare as to 

the violations of 25 Pa. Code §123.31(b) but not as to 25 Pa. Code §123.1(a). 

26. A civil penalty assessment for Franklin's violations of 

§§123.31(b) and 123.1(a) of 25 Pa. Code will serve as a deterrent to future 

violations. 

27. A civil penalty of $1,500 for Franklin's May 14, 1990 and $2,000 

for Franklin's November 16, 1990 malodor violations is appropriate. 

28. A civil penalty of $1,250 for Franklin's June 20, 1990 fugitive 

emission violation is appropriate. 

ORDER 

AND NOW, this 11th day of February, 1994, it is ordered: 

1) Franklin's appeal at Docket No. 90-361-E is sustained as to the 

May 15, 1989 allegation of a violation of 25 Pa. Code §123.31(b), and is 

otherwise dismissed; 
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2) at Docket No. 93-316-CP-E, civil penalties in the amount of 

$4,750 are assessed against Franklin for violations of the APCA. This amount 

is due and payable immediately into the Clean Air Fund. The prothonotary of 

Montgomery County is ordered to enter the full amount of the civil penalty as 

a lien against any property of Franklin, together with interest at the rate of 

6% per annum from the date hereof. No costs may be assessed upon the 

Commonwealth for entry of the lien on the docket. 

DATED: February 11, 1994 

cc: Bureau of Litigation 
Library: Brenda Houck 
Harrisburg, PA 
For the Commonwealth, DER: 
Martha E. Blasberg, Esq. 
Douglas White, Esq. 
Southeast Region 

154 

ENVIRONMENTAL HEARING BOARD 

~· 1M • 
MAXIN 4ZEifLING~·y 
Administrative Law Judge 
Chainnan 

ROe~~ 
Administrative Law Judge 
Member 

~=~ 
JOJ>ffrMACK 
Administrative Law Judge 
Member 

For Appellant/Defendant: 
William E. Eastburn, Ill, Esq. 
Doylestown, PA 
A. Richard Gerber, Esq. 
Norristown, PA 



CITY OF HARRISBURG 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
2nd FLOOR - MARKET STREET STATE OFFICE BUILDING 

400 MARKET STREET. P.O. BOX 8457 
HARRISBURG. PA 1 7 1 05-8457 

717-787-3483 
TELECOPIER 7 1 7-783-4738 

M. DIANE SMITH 
SECRETARY TO THE SOARD 

v. EHB Docket No. 93-206-MJ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DAUPHIN COUNTY and DAUPHIN COUNTY 
INTERMUNICIPAL SOLID WASTE AUTHORITY, 
Permittee Issued: February 16, 1994 

OPINION AND ORDER SUR 
PERMITTEE'S MOTION TO DISMISS 

By Joseph N. Mack, Member 

Synopsis 

The Department's award of a grant under §901 of Act 101, 53 P.S. 

§4000.901, dealing with "planning grants" for municipal waste management 

plans, constitutes an appealable action. Where the Department awards a grant 

under §901 to the Dauphin County Intermunicipal Solid Waste Authority for 

costs incurred in defending Dauphin County's Act 101 plan in an appeal of the 

plan by the City of Harrisburg, we conclude that the City has standing to 

appeal the award. To hold otherwise would allow grant awards by the 

Department under §901 to escape review . 

OPINION 

This matter was initiated with the fi l ing of an appeal by the City of 

Harrisburg ("the City") on June 24, 1991. The City challenges an award by the 

Department of Environmental Resources ("the Department") to the Dauphin County 

Intermunicipal Solid Waste Authority ("the Authority") under §901 of the 
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Municipal Waste Planning, Recycling and Waste Reduction Act, Act of July 28, 

1988, P.L. 556, 53 P.S. §4000.101 et seq. ("Act 101"), at 53 P.S. §4000.901, 

in connection with the Dauphin County Municipal Waste Management Plan, ("the 

Plan") which was adopted pursuant to Act 101. 

Pursuant to §901, the Department has authority to award grants to 

counties in connection with the preparation and implementation of municipal 

waste management plans adopted pursuant to §501(a) of Act 101, 53 P.S. 

§4000.501(a). 1 Section 901 reads as follows: 

The department shall, upon application from a 
county, award grants for the cost of preparing 
municipal waste management plans in accordance 
with this act; for carrying out related studies, 
surveys, investigations, inquiries, research and 

-analyses, including those related by siting; and 
for environmental mediation. The department may 
also award grants under this section for 
feasibility studies and project development for 
municipal waste processing or disposal 
facilities, except for facilities for the 
combustion of municipal waste that are not 
proposed to be operated for the recovery of 
energy. The application shall be made on a form 
prepared and furnished by the department. The 
application shall contain such information as the 
department deems necessary to carry out the 
provisions and purposes of this act. The grant 
to any county under this section shall be 80% of 
the approved cost of such plans and studies. 

53 P.S. §4000.901 

On June 26, 1993, notice w-as published in the Pennsylvania Bulletin 

that the Department had awarded $25,000 to the Authority under §901 of Act 

101 for "Plan defense". 23 Pa. Bulletin 3043. The award was made in 

connection with costs incurred by the Authority in an appeal brought by the 

1 Section 501(a) of Act 101, 53 P.S. §4000.501, required counties to 
submit to the Department an officially adopted municipal waste management plan 
for municipal waste generated within their boundaries. 
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City in which the City challenged the Act 101 Plan adopted by the 

Authority. 2 That appeal was docketed at EHB Docket No. 91-250-MJ and is 

still pending before the Board.3 

In the present appeal , the City cha 11 enges the Department's award of 

a grant under §901 to the Authority for the defense of its Plan. It is the 

City's contention that the cost of defending a municipal waste management plan 

is not one of the purposes for which grant money is to be awarded under §901. 

On October 8, 1993, the Authority filed a motion to dismiss the 

City's appeal on two bases. First, the Authority contends that the Board 

lacks subject matter jurisdiction because discretionary grant awards are not 

"actions" subject to review. Second, the Authority asserts that the City 

lacks standing to challenge the Department's award because it has not been 

directly affected by it. The Department filed a response in support of the 

Authority's motion to dismiss for lack of standing on November 15, 1993. The 

City filed an answer opposing the Authority's motion, also on November 15, 

1993. 

2 The City runs and operates a resource recovery facility. The.Act 101 
Plan adopted by the Authority designates the City's facility solely for 
municipal waste generated within the City's borders. The City appealed the 
Plan on the grounds that it violated various provisions of Act 101. 

3 In the appeal of the Plan at EHB Docket No. 91-250-MJ, the City filed a 
motion for partial summary judgment on the question of whether the Plan 
violated §304(e) of Act 101 dealing with the ability of municipalities to 
enter into disposal contracts. In an Opinion and Order issued on January 29, 
1993, the Board denied the motion, ruling that the Plan did not violate 
§304(e). The City appealed the matter to the Commonwealth Court, which 
affirmed the Board's decision. City of Harrisburg v. Commonwealth. DER, __ 
Pa. Cmwlth. , 630 A.2d 974 (1993). At the time of this writing, the matter 
at Docket No~1-250-MJ was stayed, pending an appeal by the City to the 
Supreme Court. 
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Appealable Action 

The Authority correctly notes that the Board's jurisdiction extends 

only to actions and adjudications of the Department. Tussey Mountain Log 

Homes, Inc. v. DER, EHB Docket No. 92-453-MJ (Opinion and Order Sur Motion to 

Dismiss issued February 10, 1993); Borough of Ford City v. DER, 1991 EHB 169. 

An "action" is defined in the Board's regulations at 25 Pa. Code §21.2(a) as 

the fall owing: 

Action--An order, decree, decision, 
datermination or ruling by the Department 
affecting personal or property rights, 
privileges, immunities, duties, liabilities or 
obligations of a person, including, but not 
limited to, denials, modifications, suspensions 
and revocations of permits, licenses and 
registrations; orders to cease the operation of 
an establishment or facility; orders to correct 
conditions endangering waters of the 
Commonwealth; orders to construct sewers or 
treatment facilities; orders to abate air 
pollution; and appeals from and complaints for 
the assessment of civil penalties. 

25 Pa. Code §21.2(a) 

An "adjudication" is similarly defined in the Administrative Agency Law, Act 

of April 28, 1978, P.L. 202, 2 Pa. C.S.A. §101 et seq., at §101, as the 

following: 

"Adjudication." Any final order, decree, 
decision, determination or ruling by an agency 
affecting personal or property rights, 
privileges, immunities, duties, liabilities or 
obligations of any or all of the parties to the 
proceeding in which the adjudication is made. 
The term does not include any order based upon a 
proceeding before a court or which involves the 
seizure or forfeiture of property, paroles, 
pardons or releases from mental institutions. 

2 Pa. C.S.A. §101 

The Authority argues that a grant award cannot constitute an action 

or adjudication since it is not explicitly contained in the definition of 
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either term and is not similar in nature to the other matters described 

therein. While it is true that the definition of "action" at 25 Pa. Code 

§21.2(a) lists several examples of appealable actions and that "grants" or 

"awards" are not specifically mentioned therein, it is clear that this list is 

not meant to be exhaustive as evidenced by the language "including, but not 

limited to". 

The question of whether a Departmental decision with respect to grant 

funding is an appealable action was addressed by the Board in Abington 

Township v. DER, 1978 EHB 323, which involved an appeal of the Department's 

refusal to certify the appellant's sewer collector system for federal funding. 

Moving to dismiss the appeal, the Department argued that its refusal to 

certify the project for funding was not an appealable action reviewable by the 

Board. The Board disagreed, however, finding that the Department's action 

constituted 

"a final determination on a specific request to 
classify the project in such a way as to enable 
it to receive federal money. This is a 
classification of the project that finally 
determines whether or not Abington will have any 
right to federal money for the project, and as 
such, it is an act of discretion that is 
reviewable by this board •.. DER cannot make 
arbitrary and capricious decisions in determining 
whether an applicant is entitled to federal funds 
any more than it can in deciding any other matter 
within its discretion." 

!d. at 326. 

In reaching this conclusion, the Board distinguished Abington from 

the earlier case of Latrobe Municipal Authority et al. v. DER, 1975 EHB 422, 

in which the Board had dismissed for lack of jurisdiction certain appeals 

challenging the award of priority points in connection with federal funding 

for municipal sewage treatment projects. Unlike the appellant in Abington, 
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the appellants in Latrobe had not been awarded sufficient priority points to 

qualify them to be certified for any type of funding. In that case, the Board 

refrained from exercising jurisdiction over challenges to the priority list 

because it determined that it would be unable to decide the relative rights of 

applicants when not all the parties were before the Board. The Board added, 

however, that if there had been a showing that the regulations establishing 

the bases for priority ranking were invalid under state or federal law or that 

the Department had flagrantly misapplied those regulations, that would have 

been reviewable by the Board. 

The Authority relies on the case of Salvucci v. Commonwealth, 81 Pa. 

Cmwlth. 361, 473 A.2d 1107 (1984), which involved an award of funding by the 

Secretary of Commerce for a proposed installation at a supermarket. The award 

was made pursuant to the Industrial and Commercial Development Authority Law 

("ICDAL"), Act of August 23, 1967, P.L. 251, as amended, 73 P.S. §371 et seq. 

The appellant, another supermarket, challenged the award, but the Commonwealth 

Court dismissed the appeal on the basis that the Secretary's approv~l of 

funding for the project was not an appealable action. In reaching this 

decision, the Court noted that the Secretary has only limited discretion in 

the approval of project applications under the ICDAL. The Court also noted 

that, had the application for funding been denied, the applicant would have 

had no right to appeal because the Secretary's approval was directed to the 

development authority of the county in which the applicant was located, and 

not to the applicant itself. 

The reasoning in Salvucci does not apply to the facts of the present 

case. In the present case, the Department does not have limited discretion in 

awarding grants under §901 of Act 101 as was the case in Salvucci. Although 

the Department is required by the language of §901 to award grants, upon 
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application by a county, for the cost of preparing a municipal waste 

management plan in accordance with Act 101, including related studies and 

environmental mediation, application for such grants is to be made "on a form 

prepared and furnished by the department". 53 P.S. §4000.901. In addition to 

the mandatory award of grants, §901 also authorizes the Department, at its 

discretion, to award other grants for "feasibility studies" and "project 

development". The Department's regulations governing the award of grants 

under §901 are located at 25 Pa. Code §272.321 through §272.323. Although the 

regulations list certain costs for which a planning grant may not be awarded 

under §901 and specify certain information which an applicant must provide, 

the ultimate determination as to whether an applicant will receive a planning 

grant under §901 is made by the Department. 

The Authority next argues that because the Department's decision to 

award a grant is entirely discretionary, no right to appeal ensues therefrom. 

This statement is both factually and legally incorrect. As noted earlier, 

§901 discusses both mandatory and discretionary awards: 

The Department shall, upon application from a 
county, award grants for the cost of preparing 
municipal waste management plans ... carrying out 
related studies ... and for environmental 
mediation. The department may also award grants 
under this section for feasibility studies and 
project development ... 

53 P.S. §4000.901 (Emphasis added) 

As the City points out in its response to the Authority's motion, it is not 

clear under which portion of §901--mandatory or discretionary--the grant in 

question was awarded, since "plan defense" does not clearly fall into either 

category. 

Secondly, merely because an act by the Department is discretionary, 

that alone does not deprive the Board of jurisdiction. The Board's review of 
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Departmental actions and adjudications extends both to those which are 

performed pursuant to a mandatory statute or regulatory provision and to those 

where the Department acts with discretionary authority. Warren Sand and 

Gravel Co., Inc. v. Commonwealth, DER, 20 Pa. Cmwlth. 186, 341 A.2d 556, 565 

(1975). In the latter case, the Board may substitute its discretion for that 

of the Department based upon the record before it. Id. 

Numerous prior decisions have recognized the Board's jurisdiction 

over appeals from Departmental denials of grant funding under various statutes 

and regulations: Upper Montgomery Joint Authority v. DER, 1992 EHB 1310, 1312 

(The Department's decision denying federal grant participation for a 

wastewater treatment plant was a final, appealable action); Franklin Township 

Municipal Sanitary Authority et al. v. DER, 1990 EHB 916 (The Board concluded 

that it had subject matter jurisdiction over an appeal challenging the 

Department's denial of the appellants' request for additional funding under 25 

Pa. Code §103.14(b) for the upgrade of a sewage treatment plant); Borough of 

Lewistown v. DER, 1985 EHB 903, 908 (The Department's refusal to certify an 

item for federal sewage treatment grant funding constituted an adjudication 

and was, thus, an appealable action); Ferri Contracting Co., Inc. v. DER, 1985 

EHB 339, affirmed on other grounds, 96 Pa. Cmwlth. 30, 506 A.2d 981 (1986) 

(Although the Board found that a contractor lacked standing to appeal the 

Department's denial of additional funding for project change orders under the 

Federal Water Pollution Control Act, 33 U.S.C. §1251 et seq., it recognized 

that the agency which had applied for the funding had standing to appeal the 

denial); Upper Moreland Township et al. v. DER, 1978 EHB 104 (The Board 

determined that the Department's return of an application for a federal 

construction grant on the basis that it was out-of-date was an appealable 

action). Where we have recognized the appealability of a denial of an 
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application for grant funding by the Department, it follows that the approval 

of an application for grant funding also constitutes an appealable action. 

Moreover, in Tussey Mountain, supra, this Board specifically 

recognized the appealability of an award by the Department for funding under 

Act 101. In that case, the appellants, Tussey Mountain Recycling and Tussey 

Mountain Log Homes, Inc. (collectively "Tussey Mountain"), appealed a letter 

from the Department to the Recycling Coordinator of Crawford County. The 

letter addressed objections which Tussey Mountain had filed to an application 

submitted to the Department by Beaver Township for a grant under §902 of Act 

101 to implement and conduct a municipal waste recycling program. Section 902 

requires the Department to "award grants for development and implementation of 

municipal recycling programs, upon application from any municipality which 

meets the requirements of this section." 53 P.S. §4000.902. The letter from 

the Department to the Crawford County Recycling Coordinator listed Tussey 

Mountain's objections and the Department's evaluation of them, and advised the 

County of the procedures Beaver Township would need to follow to pursue grant 

funding. The Board dismissed the appeal on the basis that the letter did not 

constitute a final, appealable action by the Department. The Board noted, 

however, "If and when DER does take final action on Beaver Township's 

application for grant funding, Tussey Mountain will have an opportunity to 

challenge that action." Tussey Mountain, at p. 4. 

Based on the above, we conclude that the Department's award of a 

grant under §901 of Act 101, 53 P.S. §4000.901 is an appealable action. 

Standing 

This raises the question of who has standing to challenge an award by 

the Department under §901. Clearly, an applicant who is denied funding under 

§901 has standing to appeal the Department's denial. However, where the 
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Department abuses its discretion or acts outside its authority in granting an 

award under §901, who has standing to challenge that award? 

To have standing, a party must be aggrieved by the action in 

question. This requires that he have a substantial, direct, and immediate 

interest in the subject matter of the appeal. Franklin Township v. 

Commonwealth. DER, 499 Pa. 162, 452 A.2d 718, 719 (1982); William Penn Parking 

Garage. Inc. v. City of· Pittsburgh, 464 Pa. 168, 346 A.2d 269, 280 (1975). 

A "substantial" interest is une which has substance, and requires 

that there be a discernable effect to some interest other than the abstract 

interest of all citizens in having others comply with the law. William Penn, 

346 A.2d at 282. A "direct" interest requires a showing that the matter 

complained of caused harm to the party's interest. Id.; South Whitehall 

Township Police Service v. South Whitehall Township, 521 Pa. 82, 555 A.2d 793, 

795 (1989). An "immediate" interest requires a causal connection between the 

action complained of and the injury to the party challenging it. In other 

words, the injury cannot be a remote consequence of the action. William Penn, 

346 A.2d at 283. 

The injury alleged by the City in its notice of appeal is that the 

citizens of the City of Harrisburg have been inequitably burdened with both 

the cost of challenging the Plan in the appeal before the Board and the cost 

of defending the Plan by means of the recycling fee paid by the City to the 

Department.4 This Board has recognized that a township has standing to 

4 The "recycling fee" referred to by the City is contained in §701(a) of 
Act 101. 53 P.S. §4000.701(a). As an operator of a resource recovery 
facility, the City is assessed the recycling fee for waste processed at its 
facility. All fees received by the Department pursuant to §701 are then 
placed in a recycling fund in accordance with §706 of the Act. 53 P.S. 
§4000.706(a). Up to 30% of the recycling fund may be allocated toward, inter 
footnote continued 
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represent the interests of its citizens in an appeal from a Departmental 

action. See South Fayette Township v. DER, 1991 EHB 900. In addition, the 

City maintains that it has a direct interest in maintaining the viability of 

the resource recovery facility which it owns and operates. 

The Authority and the Department argue that the City has not been 

aggrieved by the grant because the recycling fee paid by the City has in no 

way increased as a result of the grant and, secondly, because the Authority 

would have defended the Plan regardless of its receipt of the grant. 

The Department likens this situation to that of a taxpayer who is 

unhappy with the manner in which his tax dollars are being spent. The 

Department asserts, "The City's position is just as tenuous as it would be if 

it were arguing that tax dollars were being used to finance the Department's 

role in defense of the ... Act 101 Plan." It is true that a taxpayer's interest 

in preventing what he perceives to be the waste of tax revenue has been held 

not to be an interest which is sufficiently immediate so as to confer 

standing. In such a case, the detriment to the taxpayer is too remote since 

he is not directly or specially affected by the loss. Application of Biester, 

487 Pa. 438, 409 A.2d 848, 851 (1979). The Court in Biester recognized, 

however, that there are special circumstances under which a party's taxpayer 

status grants him standing, even where his interest arguably does not meet the 

requirements of the William Penn test, supra. The Court noted that the 

fundamental reason for granting standing to taxpayers is "that otherwise a 

large body of governmental activity would be unchallenged in the courts." 409 

A.2d at 852 (quoting from Faden v. Philadelphia Housing Authority, 424 Pa. 

continued footnote 
alia, planning grants awarded under §901; up to 10% of the fund may be awarded 
for feasibility studies in accordance with §901. 53 P.S. §4000.706(c)(2) and 
(3). 
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273, 278, 227 A.2d 619, 621-622 (1967).) See also, Upper Bucks County 

Vocational-Technical School Education Association v. Upper Bucks County Area 

Vocational-Technical School Joint Committee, 69 Pa. Cmwlth. 85, 450 A.2d 295, 

297 (1982). The Court in Biester explained that the policy for granting 

standing in such cases where the degree of causal connection may be small 11 is 

to ensure judicial review which would otherwise not occur." 409 A.2d at 852. 

Such a situation occurs most often when those most directly and immediately 

affected by the challenged expenditure are beneficially affected as opposed to 

adversely affected. Id. 

This is true in the present case, where the party most directly and 

immediately affected by the §901 grant, the Authority, has been beneficially, 

as opposed to adversely, affected. For us to hold that only the recipient of 

a §901 grant has a sufficient interest in the grant such as to confer standing 

would result in the award of such grants escaping Board review. Moreover, as 

a party to the Plan appeal, the City's interest in the grant award in question 

is certainly more substantial, direct, and immediate than that of a taxpayer 

challenging a government expenditure. There is no other logical party to 

challenge the award of a grant under §901 for the defense of a county's Act 

101 plan than the party who has raised a challenge to that plan. 

It is particularly important in the present case that the 

Department's action not be allowed to escape judicial review since it is not 

clear that §901 of Act 101 does, in fact, authorize a grant by the Department 

for the cost of defending a county's plan in litigation. At this state of the 

proceeding, however, we need not make that determination; a grant of standing 

only recognizes that a party has alleged sufficient facts to proceed to a 

hearing. Philadelphia Community Cable Coalition Assn. v. Telesystems Corp., 

461 Pa. 471, 336 A.2d 883, 885 (1975). 
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For the reasons set forth above, we conclude that the City does have 

standing to bring this appeal, and we enter the following order: 

0 R DE R 

AND NOW, this 16th day of February, 1994, it is hereby ordered that 

the Motion to Dismiss filed by the Authority is denied. 

DATED: February 16, 1994 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

ar 

Nels Taber, Esq. 
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For Appellant: 
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Synopsis 

An appellant's motion to sustain appeal is denied where the 

Department of Environmental Resources (Department) made out a prima facie 

case. The Board proceeds to adjudicate the appeal on its merits. 

The Department's authority to rescind a previously-approved official 

plan i3 implied from its authority under the Pennsylvania Sewage Facilities 

Act, the Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1 et 

seq. (Sewage Facilities Act), to order a municipality to revise its official 

sewage facilities plan (official plan) and to approve or disapprove a 

municipality's official plan. Where the Department has approved an official 

plan revision that does not contain the information required by its 

r·egulations, the Department does not abuse its discretion in rescinding that 

approval. 

Although it was not an abuse of discretion to rescind the plan 

approval, the Department is estopped from rescinding its approval. The 
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Department had approved the official plan revision even though it knew that an 

iibandoned quarry was located on the subdivision, that the municipality was in 

a permit limitation status, and that the developer would rely on that approval 

·in beginning to develop the site. By doing so, the Department misrepresented 

to the developer that the municipality s official plan was appropriately 

revised. Furthermore, because development of the subdivision could not 

proceed without the Department's approval, the developer was justified in 
. 

relying on that approval when making preparations to develop the site. While 

the Department generally cannot be estopped from enforcing the law, where, as 

here, the Department's action results in a fundamental injustice, the general 

. prohibition against estoppel does not apply. 

INTRODUCTION 

This matter originated on December 16, 1991, when Bence, Inc. of 

Pennsylvania (Bence) filed a notice of appeal, which we docketed at No. 

91-554-W, from the Department's November 15, 1991, order rescinding its 

February 7, 1990, approval of the official plan revision for the Pahagaco 

Heights residential subdivision (Subdivision) in Jackson Township, York County 

(the Township). 

The order required the Township to address the deficiencies in the 

plan revision; to submit a plan for the Subdivision to the Department for its 

approval; and to cease issuing on-lot disposal permits in the Subdivision 

until the new plan was approved, unless the permits fell within the exceptions 

in §7(b)(5) of the Sewage Facilities Act. 

A hearing on the merits was held on August 18 and 19, 1992. In their 

post-hearing briefs, the parties raise three issues for our review. First, 

did the Department abuse its discretion by rescinding its earlier approval of 

the official plan revision? Second, is the Department estopped from 
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rescinding its approval of the official plan revision? And finally, did the 

Department violate the Administrative Agency Law, 2 Pa. C.S. §504, by issuing 

~he order without giving Benco prior notice or opportunity to be heard? 

The record in this matter consists of a transcript of 437 pages and 

::9 exhibits. After a full and complete review of this record, we make the 

following findings of fact. 

FINDINGS OF FACT 

1. Appellant is Benco, a corporation incorporated under the laws of 

the Commonwealth of Pennsylvania with an address of P.O. Box 393, Saudertown, 

RI 02874. 

2. Appellee is the Department, the· agency of the Commonwealth with 

the authority to administer and enforce the Sewage Facilities Act; the Clean 

Streams Law, the Act of June 22 . 1937, P.L. 1987, as amended, 35 P.S. §691.1 

et seq. (Clean Streams Law); ana the regulations promulgated thereunder. 

3. The Subdivision is located in jackson Township, York County. 

4. The Subdivision is located on both the north and south sides of 

Pahagaco Road, to the east of its intersection with Lake Drive (Ex. B-10).1 

5. The Subdivision consists of 25 separate lots (Ex. B-10). 

6. Lots 1 through 20 l;e to the south of Pahagaco Road, while lots 

21 through 25 lie to the north (Ex. B-10). 

7. The Final Subdivision Plan, approved by Jackson Township on May 

29, 1990, shows an oval-shaped area superimposed on parts of lots 15, 16, 17, 

and 18, which are located in roughly the center of the Subdivision (Ex. B-10). 

1 References to the notes of testimony from the hearing are indicated by 
"N.T. _ ;" to the stipulations of the parties submitted pursuant to 
Pre-Hearing Order No. 2 by "Stip. _;" to the Department's exhibits by "Ex. 
C-_," and to Benco exhibits by "Ex. B- ." 
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8. The oval-shaped area on the Final Subdivision Plan represents a 

filled-in quarry (N.T. 129-30, 185, 208). 

9. Until 1983, Philip Stambaugh owned the property on which the 

Subdivision is to be built (Stip. 23). 

10. On April 14, 1981, the Department's Bureau of Solid Waste 

Management issued Mr. Stambaugh a notice of violation (NOV) regarding 

demolition and industrial wastes being dumped into an abandoned quarry on his 

property (Ex. B-1). 

11. The NOV directed Stambaugh to cease all dumping of solid waste 

into the quarry and to cover and compact all exposed waste within 30 days (Ex. 

H-1). 

12. The Department also advised Stambaugh in the NOV he could use 

"inert demolition wastes (limited to soil, rock, stone, gravel, brick, block 

and concrete Qllly)" to fill the remaining portion of the quarry (Ex. B-1). 

13. In 1983, Philip Stambaugh sold the property to Jeffrey and Diana 

Stambaugh (Stip. 23). 

14. On March 22, 1989, the Stambaughs listed approximately 105 acres 

of land for sale (N.T. 170; Ex. C-7). 

15. There is no evidence on the record whether the 105 acres of land 

the Stambaughs listed for sale is all of the land they purchased from Philip 

Stambaugh. 

16. On April 11, 1989, the Stambaughs entered into an agreement of 

sale with KBM Construction, Inc. to sell the property for $400,000 (N.T. 

170-71; Ex. C-7). 

17. KBM Construction, Inc. assigned its interest in this agreement to 

Benco, Inc. on September 29~ 1989 (Stip. 3; Ex. C-8). 

171 



18. Bence, Inc. incorporated as Bence, Inc. of Pennsylvania (Bence) 

for the purpose of acquiring an interest in the Stambaugh property (N.T. 383). 

19. During sometime in 1988 the Department determined that the 

Township was not adequately implementing its official plan for sewage 

facilities2 in the southern part of the Township where the Subdivision is 

located (N.T. 12). 

20. As a result of this determination, the Township was prohibited 

from issuing on-lot sewage disposal system permits for this area unless the 

permits fell within the exceptions in §7(b) of the Sewage Facilities Act, and 

the Department could not approve planning modules for new land development in 

the area (N.T. 12-13). 

21. Although revisions to 25 Pa. Code §71.1 et seq. became effective 

·in June, 1989, the planning module for land development forms were not revised 

by the Department until sometime in 1990 (N.T. 54-55). 

22. In June, 1989, John Korver, the Township Manager, contacted 

Robert Feister, a Water Quality Specialist in the York District Office of the 

Department, to inquire whether planning modules for new land development in 

the Township would be reviewed by the Department (N.T. 222). 

23. The planning module form submitted for the Subdivision was the 

~larch, 1985 version of the module; Feister provided the module forms to the 

Township (N.T. 50, 52-55). 

2 The parties appear to be confused over the effect of a municipality's 
failure :o adequately implement its official plan. That failure does not 
operate to nullify the underlying official plan, as the parties' stipulations 
(Stip. 8 and 9) and the Department's response to No. 1 of Bence's requests for 
admissions indicate. 
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24. On November 8, 1989, after approving the preliminary subdivision 

plan, the Township submitted a planning module for new land development (Ex. 

C-13; Stip. 4). 

25. By letter dated November 13, 1989, Feister returned the planning 

module to the Township as incomplete, noting that Component Ill, Part A and 

Page 6 was not included in the submission (Ex. C-13; Stip. 6). 

26. There is no evidence in the record concerning the date the 

Township resubmitted the planning module, although it appears it was-received 

by the Department on or around November 21, 1989, and considered to be 

complete (Ex. 8-2). 

27. On February 7, 1990, Feister approved the planning module for the 

Subdivision as a revision to the Township's official plan (N.T. 224; Ex. 8-3). 

28. At some point after the Plan Revision was approved, the 

Township's Planning Commission became concerned that a filled-in quarry, which 

was located in the Subdivision, had not been properly delineated (N.T. 183) • 

. 29. Members of the Planning Commission went to the Subdivision and 

staked-out the location of the quarry as they remembered it (N.T. 183-84). 

30. John Korver later transferred this information to a Subdivision 

plan, resulting in the oval-shaped area superimposed on parts of lots 15-18 in 

the center of the Subdivision (N.T. 184). 

31. As a result of the Plan Revision approval, Benco sought financing 

from Peoples Bank of Glenrock (Bank) (N.T. 384-86). 

32. At the request of the Bank, Benco contracted with F. T. Kitlinski 

& Associates (Kitlinski) to perform a foundation investigation and study to 

determine whether the area above the quarry was suitable for home construction 

(Ex. C-3; N.T. 389). 

173 



33. The Kitlinski investigation, which consisted of a site 

reconnaissance, subsurface exploration, sampling, and analysis, focused on the 

area on and around the filled-in quarry (N.T. 106, 108-109, 151). 

34. Four borings were drilled to a depth of 20 feet; the borings 

1·evealed three zones: topsoil, silty clay, and a combination of soil and 

refuse (N. T. 110-111). 

35. The refuse consisted of tires, bricks, ashes, and wood (N.T. 

116). 

36. As a result of interviews with individuals in the area of the 

proposed development, Kitlinski assumed that the quarry was 90 feet deep; 

however, Kitlinski made no attempt to delineate the boundaries of the quarry 

{N.T. 130-133; Ex. B-2, p. 11). 

37. Although Kitlinski did not measure the depth of the. refuse layer 

when he conducted his investigation and he did not know the boundaries of the 

quarry, he testified that 60% of the . ill material in the quarry was refuse 

(N.T. 119, 130-133). 

38. Kitlinski recommended in his report that additional testing be 

performed to identify the boundaries of the quarry and the type of fill, and 

that no development occur on lots 15, 16, 17, and 18 (N.T. 122; Ex. C-2). 

39. Despite this uncertainty in his report, Kitlinski testified that 

the subsurface conditions of the lots within the quarry were incapable of 

suoporting even the lightest structures (N.T. 145; Ex. C-3). 

40. Kitlinski's July 17, 1990, "Report on Preliminary Environmental 

Audit and Geotechnical Engineering Investigation" was sent to the Springfield 

Financial Group, which turned it over to the Bank (Ex. C-3; N.T. 412). 

41. Bence borrowed $600,000 from the Bank, $400,000 to buy the land 

and the remaining $200,000 to develop it (N.T. 386). 
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42. To secure this debt, Benco signed a mortgage and note, and 

Gregory Bennett, the President of Benco, and his wife, Judith, were required 

to sign personal guarantees (Stip. 15; N.T. 386-87). 

43. Benco closed its purchase of the property on July 25, 1990 

(Stip. 16). 

44. Benco began to develop the Subdivision in November, 1990 

(Stip. 17). 
. 

45. On November 20, 1990, David Davidson, the Township Engineer, 

notified John Korver that various debris, including roofing shingles and 55 

gallon drums, was uncovered during excavation for the storm sewer system in 

the Subdivision (Ex. B-11; N.T. 188). 

46. Korver notified Robert Feister about this discovery and forwarded 

Davidson's report (Ex. C-9; N.T. 186). 

47. The Department conducted investigations of the site on November 

27 and December 6, 1990 (Stip. 18; N.T. 256). 

48. By December, 1990, Benco had completed the eastern end of the 

storm drainage system, as well as some earthmoving work (N.T. 409; Ex. C-11). 

49. By letter dated December 3, 1990, the Department requested the 

Township to cease issuing building, on-site sewage disposal, and occupancy 

permits in the Subdivision until such time as the conditions uncovered by the 

excavation for the storm drainage system could be evaluated; the Department 

also recommended that sales of lots be suspended (Ex. B-4, Stip. 24). 

50. Scott Gebhardt was, at the time of the hearing, an Environmental 

Protection Specialist with the Department (N.T. 197). 

51. Gebhardt inspected the Subdivision on November 27 and December 6, 

:990 (N.T. 256). 
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52. Gebhardt took photographs of a ditch in the Subdivision that 

showed a strata of black sand beneath the surface (N.T. 258-262; Ex. C-11). 

53. Gebhardt characterized the black sand as foundry sand (N.T. 265). 

54. Charlene Sauls was a hydrogeologist with the Department's Bureau 

of Water Quality Management until April 1991 (N.T. 59). 

55. Gebhardt and Sauls took samples of the black sand from several 

different locations in the ditch (N.T. 266, 308; Exs. C-14 and -15)._ 

56. Although metals were found in Gebhardt's soil sample, none was 

present in high enough concentrations to be considered hazardous (N.T. 267, 

271-72). 

57. Gebhardt's sample also contained trace amounts of napthalene, 

2-methyl napthalene, and phenanthene, and detectable amounts of toluene, three 

isomers of xylene, C-3 and C-4 alkyl substituted benzene compounds, and C-18 

through C-32 alkanes (Ex. C-15}. 

58. Tests performed on Saul's sample detected C-17 to C-21 alkanes 

and 1, 1, 2, 2~tetrachloroethane, as well as trace quantities of napthalene 

and 2-methyl napthalene (Ex. C-14). 

59. A "trace" amount of a compound is one that can be detected, but 

is present in such a small ouantity that the amount cannot be determined (N.T. 

362). 

60. The organic compounds present in the black sand are leachable or, 

1n other words, could dissolve in infiltrating rainwater (N.T. 349-50). 

61. Lester Rothermel was, at : ? time of the hearing, a soil 

scientist in the Department's Bureau of Water Quality Management (N.T. 309). 

62. Rothermel did not know the exact location of the quarry, but 

testified that if effluent migrated into the quarry, it probably would not be 

properly renovated (N~T. 316-17). 
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63. Mark Sigouin was, at the time of the hearing, a hydrogeologist in 

the Department's Bureau of Water Quality Management (N.T. 337). 

64. Depending on the direction of groundwater flow, organic compounds 

detected in the soil samples taken from the ditch could be drawn into on-lot 

water supply wells and discharged through individual on-lot sewage systems, 

thereby creating additional plumes of groundwater contamination (N.T. 349-52). 

65. If present in high enough concentrations in the soil, organic 
-

compounds could adversely affect the renovation capabilities of on-lot sewage 

disposal systems (N.T. 351). 

66. In December, 1990, Charlene Sauls took water samples from 

residential wells located to the southwest, northwest, and north of the quarry 

on property outside of the Subdivision (N.T. 64-66). 

67. These samples were tested 'for pesticides, PCBs, acid 

extractables, base neutrals, volatile organics, metals, turbidity, and 

bacteria (N.T. 67). 

68. These samples contained no industrial wastes, except for an 

"unknown compound" that was never identified (N.T. 68; Ex. B-13). 

69. These samples also revealed that bacteria was present in the two 

Stambaugh wells (N.T. 69; Ex. B-13). 

70. Sigouin had three theories why the tested wells contained no 

contaminants: groundwater contamination had not yet reached them; groundwater· 

vras discharging at a spring outside the Subdivision; or groundwater was 

flowing away from them (N.T. 345-46). 

71. Sigouin did not know the direction of groundwater flow under the 

Subdivision. 
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72. Sigouin admitted that he would not know if there was a 

groundwater contamination problem at the Subdivision until wells were drilled 

into and downgradient from the quarry (N.T. 364). 

73. Feister and Sigouin were concerned that information about the 

exact location of the quarry was needed in order to determine whether a 

llroposed. on-site disposal system satisfied the 100 feet isolation distance 

required by 25 Pa. Code §73.13(c)(8) (N.T. 239, 366-67). 

74. The Department did not perform any tests to determine the exact 

location of the quarry (N.T. 85, 239, 366-67). 

75. Charles Ferree was, at the time of the hearing, a Water Quality 

Specialist Supervisor in the Harrisburg Regional Office of the Department's 

Bureau of Water Quality Management (N.T. 10-11). 

76. At the hearing, Ferree was of the opinion that the Plan Revision 

did not adeauately delineate the boundaries of the quarry; did not address how 

the operation and maintenance of on-lot sewage systems could be affected by 

~1hat was dumped into the quarry; and did not evaluate alternate sewage 

.. isposal systems to ensure that the best available sewage disposal technology 

was selected. (N.T. 25, 26, 29). 

77. Charles Ferree testified that the Plan Revision failed to discuss 

the industrial waste components in the quarry and, therefore, did not 

adequately describe the characteristics of the sewage (N.T. 27). 

78. Ferree also testified that the Plan Revision failed to discuss 

vthether there will be adequate area for initial or long-term sewage disposal, 

or whether a replacement sewage system could be installed (N.T. 28). 

79. Ferree was sent a copy of Feister's planning module approval in 

February, 1990 (N.T. 73). 
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80. Ferree also knew in February, 1990 that the Township was in a 

permit limitation status (N.T. 71). 

81. The Plan Revision submission contained a U.S.G.S. topographical 

map showing the location of the Subdivision and a cross-hatched area within 

the Subdivision with the statement "NOTE: OLD PIT FILLED YEARS AGOw (Ex. 

B-3). 

82. Robert Feister testified the filled-in quarry was not s~own on 

the Preliminary Subdivision Plan contained in the Subdivision's planning 

module (N.T. 224, 226-27; Ex. C-13). 

83. Feister admits that he saw the topographic map and the statement 

concerning the old filled-in pit (N.T. 224-25). 

84. When he approved the Subdivision's planning module on February 7, 

1990, Feister knew that the Township was in a §7(b)(4) permit limitation 

status (N.T. 233). 

85. Benco had, at the time of the hearing, sold several lots and 

entered into purchase sales agreements for others (N.T. 390, 392). 

86. Benco also reached an agreement to sell the entire parcel of land 

north of Pahagaco Road (N.T. 392). 

87. At the time of the hearing, Benco was involved in litigation with 

the Township and the owners of lots 2 and 10, the Altoffs and the Hirschs, 

respectively (N.T. 388). 

88. At the time of the hearing, Benco was in default of its mortgage 

with the Bank (N.T. 393). 

DISCUSSION 

The burden of proof in this appeal is on the Department to show by a 

preponderance of the evidence that its order rescinding the Pahagaco Heights 

official plan revision (Plan Revision) was not an abuse of discretion or in 
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violation of the applicable law. 25 Pa. Code §21.101(a) and (b)(3); 

J3randvwine Recyclers, Inc. v. DER, EHB Docket No. 91-124-E (Adjudication 

issued May 13, 1993). 

The assignment of the burden of proof to the Department leads to the 

next issue. At the conclusion of the Department's case-in-chief, Benco moved 

for a nonsuit, asserting the Department had not made out a prima facie case 

that it did not abuse its discretion in issuing the November 15 order. 

Chairman Woelfling, the presiding Board Member, advised Benco that she did not 

alone have the authority to grant such a motion, and that Benco could renew 

this motion in its post-hearing brief. Benco renewed the motion in its 

post-hearing brief. 

As the Board noted in Swistock Associates v. DER, 1989 EHB 346, 

Benco's motion is more properly a motion to sustain its appeal, for the 

Department bears the burden of proof. Benco's motion must be viewed in the 

light most favorable to the Department and may only be granted where the 

Department's case is clearly insufficient. County of Schuylkill v. DER and 

City of Lebanon Authority, 1991 EHB 1. While the Department's case was weak, 

it was not so weak as to warrant the sustaining of Benco's appeal. Thus, the 

motion is denied. 

Before turning to the merits, we will address one other issue. Benco 

contends that the Department's order violated 2 Pa. C.S. §504, which states: 

No adjudication of a Commonwealth agency shall be 
valid as to any party unless he shall have been 
afforded reasonable notice of a hearing and an 
opportunity to be heard. 

Because Benco had no notice that the Department intended to rescind its 

approval of the planning module (N.T. 41]), Benco argues the Department's 

order is invalid. The Department r~sponds that Benco did not raise this issue 
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in its notice of appeal and it is, therefore, waived. We agree. The Board's 

rules expressly state that "[a]ny objection not raised by the appeal shall be 

deemed waived." 25 Pa. Code §21.51(c); Cmwlth •. Pennsylvania Game Comm. v. 

Cmwlth .. Dept. of Environmental Resources, 97 Pa. Cmwlth. 78, 509 A.2d 877 

(1986), aff'd on other grounds, 521 Pa. 121, 555 A.2d 812 (1989) (upholding 

the validity of this rule and stating that an attempt to raise additional 

grounds for appeal at a time beyond the Board's 30 day appeal period, 25 Pa. 

Code §21.52(a), amounts to an appeal nunc pro tunc under 25 Pa. Code §21.53, 

which may only be granted for good cause). 

Recognizing that under the Commonwealth Court's decision in Croner, 

jnc. v. Cmwlth •. Dept. of Environmental Resources, 139 Pa. Cmwlth. 43, __ , 589 

A.2d 1183, 1187 (1991), we must broadly construe an appellant's grounds for 

appeal, we still find no evidence that Benco challenged the Department's order 

as a violation of 2 Pa. C.S. §504. Because Benco also never attempts to 

explain why its notice of appeal should be amended nunc pro tunc to include 

this new basis of appeal, there is no good cause shown for us to consider it. 

Benco's claim that the Department's order violates 2 Pa. C.S. §504 was, 

therefore, waived. See, Delaware Environmental Action Coalition. et al. v. 

PER and M&S Sanitary Sewage Disposal, Inc., EHB Docket No. 91-430-MR (Opinion 

issued June 15, 1993). 

Even if we were to find that Bence's notice of appeal could be read 

to include this issue, it is still witho :merit. Under the Environmental 

Hearing Board Act, the Act of July 31, 1988, P.L. 530, as amended, 35 P.S. 

§7511 et seq. (EHB Act): 

The department may take an action initially 
without regard to 2 Pa. C.S. Ch. 5, Subch. A [2 
Pa. C.S. §§501-508], but no action of the 
department adversely affecting a person shall be 
final as to that person until the person has had 
the opportunity to appeal the action to the board 
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under subsection (g) [relating to hearings before 
the board]. 

35 P.S. §7514(c). The Department's failure to notify Bence before issuing the 

November 15 order did not, therefore, violate the provisions of 2 Pa. C.S. §504. 

~ee, Morcoal Co. v. Cmwlth., Dept. of Environmental Resources, 74 Pa. Cmwlth. 

108, 459 A.2d 1303 (1983) (interpreting §1921-A(c) of The Administrative Code of 

1929, Act of April 9, 1929, P.L. 177, 71 P.S. §510.21(c), which was reenacted in 

substantially the same form in §4(c) of the EHB Act, 35 P.S. §7514(c)). 

The facts in this case are relatively straightforward. On March 22, 

l989, Jeffrey and Dianna Stambaugh listed for sale approximately 105 acres of 

land in the Township (N.T. 170; Ex. C-7). Less than one month later, on April 

11, 1989, the Stambaughs agreed to sell the site to KBM Construction, Inc. for 

$400,000 (N.T. 170-71; Ex. C-7). KBM subsequently assigned its interest in 

this contract to Benco, Inc.3 in September, 1989 (N.T. 382; Ex. C-8). 

John Korver, the Township's Manager, contacted Robert Feister, a 

\Jater Quality Specialist in the York District Office of the Department's 

Bureau of '·later Qua 1 ity Management, in June, 1989 regarding whether new land 

development modules for proposed subdivisions in the Township could be 

y·eviewed by the Department. On November 8, 1989, after approving the 

preliminary subdivision plan for the Subdivision, the Township submitted the 

Plan Revision to the York office for its approval (Ex. C-13; Stip. 4). Robert 

Feister initially returned the Plan Revision as incomplete (Stip. 6). The 

Township subsequently submitted the requested additional information and 

Feister approved the Plan Revision on February 7, 1990 (Ex. B-3; N.T. 224). 

3 Benco, Inc. is not to be confused with Benco, which was incorporated in 
this Commonwealth after the contract was assigned to Benco, Inc. (N.T. 383). 
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At some point afte·r the Plan Revision was approved, the Township:s 

fJlanning Commission became concerned that a filled-in quarry, which was 

located in the Subdivision, had not been properly delineated (N.T. 183). 

t1embers of the Planning Commission went to the Subdivision and staked-out the 

location of the quarry as they remembered it (N.T. 183-84). John Korver later 

transferred this information to a Subdivision plan, resulting in the 

oval-shaped area superimposed on parts of lots 15-18 in the center of the 

Subdivision (N.T. 185; Ex. C-10). 

At the request of the Bank, Benco contracted with Kitlinski to 

perform a foundation investigation and study to determine whether the area 

above the quarry was suitable for home construction (Ex. C-3; N.T. 389). 

During the course of its investigation, Kitlinski uncovered evidence that 

various types of waste had been used to fill the quarry (Ex. C-3; N.T. 116). 

Kitlinski's July 17, 1990, "Report on Preliminary Environmental Audit and 

Geotechnical Engineering Investigation" concluded that the quarry's fill 

material could not support even the lightest structure and further recommended 

that the exact boundaries of the quarry be determined (Ex. C-3). Kitlinski 

sent this report to the Springfield Financial Group, which turned it over to 

the Bank (N.T. 412). 

With this information in hand, the Bank loaned Benco $600,000, 

$400,000 to purchase the property and $200,000 to make infrastructure 

improvements (N.T. 386, 389). To secure this debt, Benco signed a mortgage on 

the property, and Gregory Bennett, the President of Benco, and his wife, 

Judith, were required to personally guarantee the debt (Stip. 15; N.T. 386-87). 

With the financing secured, Benco closed the sale on July 25, 1990 (Stip. 16). 

Benco began to develop the Subdivision in November, 1990 (Stip. 17). 
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Shortly thereafter, on November 20, 1990, David Davidson, the 

Township's Engineer, notified John Korver that various debris, including 

roofing shingles and 55 gallon drums, was uncovered during excavation for the 

storm sewer system (Ex. B-11; N.T. i88). Korver notified Robert Feister about 

this discovery and forwarded Davidson's report (Ex. C-9; N.T. 186). The 

Department conducted an on-site inspection of the Subdivision on November 27, 

1990 (Stip. 18; N.T. 256), and, as a result, on December 3, 1990, pr9hibited 

the Township from issuing sewage permits for lots in the Subdivision and 

recommended that the Township permit no further sales of lots there (Stip. 24; 

Ex. B-4). 

This leads us to the first of the two fundamental issues in this 

appeal - did the Department abuse its discretion by rescinding the Plan 

Revision? 

The Sewage Facilities Act does not expressly authorize the rescission 

or revocation of approvals of plan revisions. The Department is empowered by 

§10(1) of the statute to order a municipality to revise its official plan and 

is authorized by §10(2) to approve or disapprove a plan revision. If the 

Department has the power to approve and disapprove plan revisions and to order 

their modification, it follows then that it has the power to revoke or rescind 

its approval of a plan revision. 4 

The more problematic issue is tne criteria which guide the 

Department in reaching a determination to rescind or revoke its approval of a 

plan or plan revision. The Department cannot approve a plan or plan revision 

unless it contains all of the information required by the sewage facilities 

planning regulations, 25 Pa. Code §71.32(a). Additionally, the considerations 

4 The Department's discussion of this issue is lacking. 
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set forth in 25 Pa. Code §71.32(d) must be adequately addressed in the plan or 

plan revision. The circumstances under which a municipality may be required 

to revise its official plan are elaborated on in 25 Pa. Code §71.13(a): 

The Department will require a municipality to 
revise its official plan when it determines that 
the plan does not meet the requirements of 
Subchapter D (relating to official plan 
requirements for alternative evaluations) or the 
plan, or its parts, is inadequate to meet the 
sewage needs of the municipality, its residents 
or property owners or because of newly discovered 
facts, conditions or circumstances which make the 
plan inadequate. 

As with our conclusion regarding the power to revoke a plan revision approval, 

our conclusion regarding the circumstances under which a plan revision may be 

t'evoked is derived from the considerations required in approving a plan 

revision. The absence of the necessary information or the inadequacy of the 

plan revision to meet the sewage disposal needs of the municipality or portion 

thereof would be grounds for revocation. 

The Department variously argues that it rescinded the Plan Revision 

because it did not contain the information required by the Sewage Facilities 

Act and the rules and regulations adopted thereunder; that newly discovered or 

changed facts, conditions, or circumstances rendered the plan revision 

~nadequate; and that the existence of the quarry resulted in the inability to 

implement the Plan Revision. It cites numerous provisions of Chapters 71 and 

73, particularly in support of its contention that the Plan Revision did not 

meet the requirements of applicable law and regulations. The difficulty with 

some of these arguments is that they equate the lack of information in 

planning modules with a plan revision's adequacy to meet the sewage disposal 
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needs of a subdivision. It is quite possible that a plan revision submission 

could be lacking in certain information, but that the means of sewage 

disposal, on the whole, meets the needs of the subdivision. 

The Department, through the testimony of Mr. Ferree, identifies a 

number of deficiencies in the planning module relating to: isolation 

distances between the quarry and individual on-lot sewage systems; alternative 

sewage facilities; the lack of clean fill in the quarry; whether on-Jot sewage 

systems will spread contaminated water under the Subdivision; characteristics 

of the sewage; whether there will be adequate initial and long-term sewage 

disposal areas; and whether a replacement sewage system could be installed 

(N.T. 23-28). We will address each of these alleged deficiencies. 

Under 25 Pa. Code §73.13(c)(8), there must be at least 100 horizontal 

feet between a sewage system's absorption areaS and a mine subsidence area. 

According to Department hydrogeologist Mark Sigouin, the Department believes 

the filled-in quarry is a mine subsidence area, based on the information 

contained in the Kitlinski Report (N.T. 371). The Department did not, 

however, introduce any evidence that an absorption area would be located 

vtithin 100 feet of the quarry. Robert Feister admitted that "[w]e need more 

information as to the delineation of the quarry in order to deny a permit as 

far as isolation distance" (N.T. 239). See also, N.T. 366-67 (Mark Sigouin, 

testifying that the quarry has not been delineated and the 100 feet isolation 

distance is not known). 

5 An "absorption area" is "[aj component of an individual or community 
sewage system where liquid from a treatment tank seeps into the soil; it 
consists of an aggregate-filled area containing piping for the distribution of 
liquid and the soil or sand/soil combination located beneath the aggregate." 
25 Pa. Code §73.1. 
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Although the Department may request any additional information it 

deems necessary to review a plan revision submission, 25 Pa. Code §71.52(b), 

the Department failed to articulate why this information was necessary in 

1 ight of the requirements of 25 Pa. Code §§71.31 and 71.51. Moreover, we are 

confused at this point why the Department insists that information regarding 

isolation distances be contained in the Plan Revision. The Sewage Facilities 

Act establishes a multiple-step procedure for the subdivision and deyelopment 

of land. Before a subdivision may be developed, the municipality's official 

plan must be revised to account for the sewage needs of the subdivision. 25 

Pa. Code §71.51(1). Even after the official plan is revised, "[n]o person 

!ihall install, construct, or request bid proposals for construction, or alter 

an individual sewage system or community sewage system ••• without first 

obtaining a permit indicating that the site and the plans and specifications 

of such system are in compliance with the provisions of this act and the 

standards adopted pursuant to this act." 35 P.S. §750.7(a). Robert Feister 

recognized this distinction when he stated that a plan revision approval is 

only a preliminary step that allows a property owner to then apply for 

individual on-lot sewage permits, which applications are evaluated on a 

case-by-case basis (N.T. 237). And, we have held that considerations of an 

individual lot's adherence to the design criteria for on-site sewage disposal 

~;ystems are appropriately addressed in the permitting stage. Raymond E. Diehl 

y. DER, 1979 EHB 105, 109-10. See also, Lorraine Andrews and Donald 

Gladfelter v. DER, EHB Docket No. 87-482-W (Adjudication issued April 23, 

1993) (Department is limited in what it may consider when reviewing an 

-~ficial plan revision). Therefore, the lack of information in the plan 

r·evision regarding isolation distances cannot form the basis for revocation of 

the plan revision. 
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Under 25 Pa. Code §71.52(a)(3), an official plan revision must 

include "[a]n analysis of technically available sewage facilities alternatives 

identified by the municipality and additional alternatives identified by the 

department " It must also select the alternative that adequately 

addresses both the present and future sewage needs of the proposed subdivision 

nnd that ensures the continued operation and maintenance of the selected 

sewage facilities. 25 Pa. Code §71.52(a)(4) and (5). See also, 25 Poa. Code 

§71.61 (regarding the general requirements for evaluating the alternatives). 

Mr. Ferree testified that the Plan Revision failed to analyze alternate sewage 

systems, and that this failure is a concern "[b]ecause we want to make sure 

that the sewage systems that are planned are· the best technology for the site 

that will protect both the public health and the environment" (N.T. 25). The 

Plan Revision submission did not contain this an~lysis and thus, the 

Department should not have approved it. As for the Department's contentions 

that the absence of such information makes the Plan Revision inadequate to 

meet the sewage disposal n~eds of the subdivision, there is nothing in the 

record to substantiate such a conclusion. Although such a concern may be 

valid, the Department has the burden of proving that as a result of the lack 

of this information, the Pahagaco Heights officiai plan revision is inadequate 

or that newly discovered circumstances render it inadequate.6 The Department 

6 What h2s become evident in evaluating the merits of the Department's 
case is the Lepartment has proceeded in the belief that "[i]t is Bence's 
responsibility to show that the planning module is adequate" (Department's 
post-hearing brief at p. 13). As we explained above, this position is 
incorrect. The burden of proof in this case is on the Department to show that 
its rescission was not an abuse of discretion or in violation of the law. To 
satisfy this burden, the Department must show that the Plan Revision is 
inadequate to meet the needs of the Subdivision. By merely pointing out the 
information that was not contained in the Plan Revision, and nothing more, the 
Department fails to explain how it is inadequate. The Department's position 
footnote continued 
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did not satisfy its burden. 

Under 25 Pa. Code §73.13(b), an on-lot sewage system's absorption 

area may not be placed in or on fill unless, among other exceptions, the fill 

is composed of clean mineral soil and satisfies the requirements of §73.14 

(relating to soil tests). Charles Ferree stated that the Plan Revision did 

not address the issue of clean mineral soil, and that this is a concern 

because clean mineral soil renovates sewage effluent, while tin and ~uilding 

materials do not (N.T. 26). He did not, however, testify that any of .the 

Subdivision's absorption areas would be located within the quarry's fill 

materia 1. The Department a 1 so e 1 i cited the testimony of Lester Rotherme 1, a 

soil scientist in the Department's Bureau of Water Quality Management, who 

stated that he did not know the location of the quarry, but if sewage effluent 

migrated into the quarry, it probably would not be properly renovated (N.T. 

317). 

The regulations contain certain requirements regarding "general site 

su'itability" for on-lot disposal systems. 25 Pa. Code §71.62. The Department 

has not directed us to anything in this particular regulation which would 

mandate the submission of information with the level of specificity it 

contends is necessary. This concern, like that relating to isolation 

distances, is one best addressed in the permitting process. Nor has the 

Department demonstrated why the failure of the Plan Revision to address this 

continued footnote 
in this case would be satisfactory if it had not approved the Plan Revision 
and Bence shouldered the burden of proof, under 25 Pa. Code §21.101(c)(l), to 
show that it was adequate and should have been approved. That, however, is 
not the case before us. 
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area renders it inadequate to meet the sewage needs of the Subdivision, 

especially where testimony regarding the direction of groundwater flow is 

lacking. 

The Department argues that the Plan Revision did not address whether 

the individual on-lot sewage systems proposed for the Subdivision would result 

·in enlarged plumes of contamination as a result of the organic compounds 

present in the quarry fill (N.T. 26-27, 351-52). Sigouin testified that soil 

samples taken by Scott Gebhardt, a Department Environmental Protection 

Specialist, and Charlene Sauls, a Department Hydrogeologist, revealed the 

presence of trace and detectable amounts of several organic compounds (N.T. 

349; Exs. C-14 and C-15). These compounds, Sigouin stated, could leach into 

infiltrating rainwater, be drawn into individual water systems through on-lot 

v1ater supply wells, and be dispersed through individual on-lot sewage systems, 

thereby creating enlarged or additional plumes of contamination (N.T. 349-52). 

If present in high enough quantities, Sigouin testified, these compounds could 

hamper or even destroy the renovation capabilities of the sewage systems (N.T. 

351). 

Sigouin admitted that he could not yet form an opinion on the 

direction of groundwater flow under the subdivision (N.T. 340), but, because 

proposed lots will be located on all sides of the quarry, stated it is "almost 

a definite fact that one of [the individual on-lot water supply] wells will 

draw water from the area of the quarry" (N.T. 344). Despite this assertion, 

groundwater samples taken by Charlene Sauls from residential wells located to 

the southwest, northwest, and north of the quarry, which were tested for 

pesticides, PCBs, acid extractables, base neutrals, volatile organics, metals, 

turbidity, and bacteria, contained no industrial wastes (Ex. B-13; N.T. 

67-68). Sigouin attempted to explain that these wells were "clean" because: 
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groundwater contamination had not yet reached them; the groundwater was 

discharging at a spring outside the Subdivision; or the groundwater was 

·,=lowing in a direction away from them (N. T. 345-46). He eventually admitted, 

however, that he would not know if there was a contamination problem at the 

Subdivision until wells are drilled into and downgradient from ·the quarry 

(N. T. 364). The Department again did not cite a sewage facilities planning 

1·egulation which would mandate the submission of such information. Qecause 

the Department presented no evidence that there was a contamination problem at 

the Subdivision that could adversely affect the renovation capabilities of 

on-lot sewage systems, it failed to satisfy its burden of proving the Plan 

Revision is inadequate, from this standpoint, to meet the sewage needs of the 

Subdivision. 

Under 25 Pa. Code §71.52(a)(l)(iv), an official plan revision must 

·include the "[a]nticipated raw waste characteristics .of the sewage." See 

also, 25 Pa. Code §71.62(b)(l). According to Charles Ferree, the Plan 

Re\dsion failed to discuss the industrial waste components in the quarry and, 

therefore, did not adequately describe the characteristics of the sewage (N.T. 

27). No other evidence was introduced regarding this .lack of information. 

Although trace and detectable amounts of organic compounds were found in two 

soil samples, none of them were detected in Charlene Sauls' well water 

samples. See, Exs. C-14 and -15; B-13. There is, in fact, no evidence before 

us that any of these organic compounds are leaching into the groundwater or 

otherwise should be considered as "anticipated sewage" under 25 Pa. Code 

§71.52(a)(1)(iv). The Department again failed to demonstrate that the Plan 

Revision did not contain the information required by the planning regulations 

or that the Plan Revision is inadequate to meet the sewage needs of the 

Subdivision. 
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Mr. Ferree last testified that the Pian Revision failed to discuss 

1vhether there will be adequate area for initial or long-term sewage disposal, 

or whether a replacement sewage system.could be installed (N.T. 28). As with 

the Department's claim regarding the lack of information on the anticipated 

sewage characteristics, there is no further evidence in the record concerning 

these claims. However, this is not fatal, since 25 Pa. Code §71.52(a)(4)(ii) 

requires a plan revision proposal to select an alternative which "adequately 

addresses both the present and future sewage needs of the proposal, through 

identification and evaluation of: ..• (ii) Replacement facilities," and the 

Department could not approve the Plan Revision as submitted, as it did not 

contain such information. 

The Department also asserts a second rationale for rescinding the 

Plan Revision - the Township did not have an approved official plan for the 

area where the Subdivision is located. As we pointed out earlier in this 

adjudication, a more accurate characterization of the Township's situation 

vis-a-vis sewage facilities planning is that it was not adequately 

implementing its official plan in the area of the Subdivision and, therefore, 

subject to the limitations of §7(b) of the Sewage Facilities Act. The 

Department, in turn, was proscribed from approving new land development plan 

revisions until the inadequacies were cured by the Township. 25 Pa. Code 

§71.32(f)(3). It clearly did not do so in this instance. 

The deficiencies we have found in the planning module submission and 

the approval of the Plan Revision in contravention of 25 Pa. Code §71.32(f)(3) 

V·lould, if viewed in a vacuum, justify the rescission of the Department's 

approval of the Plan Revision. But, a different result is compelled when the 

totality of the circumstances leading to the rescission are considered. 
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Benco argues that the Department was estopped from rescinding the 

Plan Revision and it is our conclusion that such a claim is justified in this 

appeal. We do so fully aware of the Department's vigorous arguments in this 

case, and many others, that the doctrine of estoppel cannot be applied against 

it or that the facts in a particular case do not warrant finding an estoppel. 

The appellate courts' interpretations of the application of estoppel to claims 

against the Commonwealth and its agencies have evolved from the seeming 

:1bsolute rejection of the doctrine in Commonwealth v. Western Maryland R.R. 

Co., 377 Pa. 312, __ , 105 A.2d 336, 340-41 (1954), to a recognition that the 

Commonwealth may be estopped from taking certain actions by reason of its 

prior course of conduct and its effect on the party involved.7 

In Foster v. Westmoreland Casualty Co., the Commonwealth Court 

explained the elements of estoppel as follows: 

In order to apply the doctrine of equitable 
estoppel to a Commonwealth agency, the party to 
be estopped (1) must have intentionally or 
negligently misrepresent.ed some material facts; 
(2) knowing or having reason to know that the 
other party would justifiably rely on the 
misrepresentation; and (3) induced the party to 
act to his or her detriment because of a 
justifiable reliance upon the misrepresented 
facts. 

145 Pa. Cmwlth. 638, ___ , 604 A.2d 1131, 1134 (1992). See also, Willowbrook 

Mining Co. v. DER, 1992 EHB 303. The Foster court further stated that the 

party asserting estoppel must establish these elements clearly and 

unequivocally. !d. Applying these elements to Bence's claim, we find they 

have been satisfied. 

7 Much like the evolution of the doctrine of sovereign immunity, there is 
recognition that the Commonwealth can do wrong to its citizens. 

193 



In June, 1989, John Korver contacted Robert Feister regarding whether 

the Department would review planning modules for land development in the 

Township (N. T. 222). Benco subsequently submitted the information Feister 

1·equested on the forms that he provided and the Department believed would be 

sufficient {N.T. 50, 55). Feister was put on notice of the existence of the 

old quarry by the documentation submitted with the planning module for the 

subdivision as it contained a topographic map that showed the Subdivision and 

a cross~hatched area with the statement: 

NOTE: OLD PIT FILLED YEARS AGO 

(Ex. B-3). Although Robert Feister contends he did not know about the quarry 

since it was not shown on the Preliminary Subdivision Plan (Ex. C-13; N.T. 

224, 226-27), he admitted he saw the topographic map and the note concerning 

the old pit (N.T. 224-25). Feister, who the Department admitted had the 

authority to approve the Plan Revision (N.T. 76), then approved the Township's 

Plan Revision despite the existence of the old quarry. 

The Plan Revision was also approved by the Department with full 

knowledge of the permit limitations imposed in the Township. Feister knew 

that the Township was under a §7(b)(4) permit limitation, 35 P.S. §750.7(b)(4), 

v1hen he approved the Plan Revision (N.T. 233). Furthermore, a copy of 

Feister's approval was sent to his supervisor, Charles Ferree, who also knew 

that the Township was under a permit limitation (N.T. 71). Despite knowing 

that the Township was in a permit limitation status on February 7, 1990, when 

it approved the Plan Revision, the Department waited until November 15, 1991, 

642 days or 21 months .ar'r, to rescind it. 

When asked by the Board Chairman why it took so long to rescind the 

revision, Ferree stated: 

I didn,t know about it. 
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Back before June 10 of 1989, neither Chapter 
71 nor Act 537 told us what to do with new land 
development plans. What we had been doing in the 
Harrisburg Region is we would review these plans 
under their own merits and decide whether or not 
this is going to impact any land needs area in 
any way. If we felt fairly comfortable with the 
plan, we would allow it to proceed. 

But after June 10, 1989, Chapter 71 said 
specifically that where you have permit limits in 
effect, we are not supposed to approve this. At 
the time Bob Feister was a fairly new employee 
and it is difficult I think to train someone in 
the Act and, unfortunately for him, shortly 
thereafter there was a revision to the Act. And 
I didn't even know that the Plan was approved 
until November of 1990. 

(N.T. 34-35.) We give little credence to Ferree's contention that he did not 

know Feister approved the Plan Revision until November, 1990, since Ferree 

later admitted that Feister sent him a copy in February, 1990, to put in the 

"Harrisburg Planning File" (N.T. 73-74). By approving the Plan Revision in 

light of its knowledge of the existence of both the quarry and the permit 

limitations, Feister and the Department misrepresented to Benco that the 

Township's official plan was revised to accoiiUDodate the Subdivision. 

We additionally find that the Department knew or had reason to know 

that Benco would rely on this misrepresentation. Robert Feister recognized 

the value of the Plan Revision when he admitted it was a preliminary approval 

that allowed Bence or the lot owners to apply for individual on-lot sewage 

permits (N.T. 237). Because Bence could not get the permits necessary to 

build the individual on-lot sewage systems until the Township's official plan 

was revised, the Department had to realize Bence would rely on its approval of 

the Plan Revision and proceed with development. 

We last find that Bence relied to its detriment on the Department's 

Plan Revision approval. Gregory Bennett, Benco's President, testified that 
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after the Department approved the Plan Revision, Benco sought financing in the 

amount of $600,000, $400,000 of which was to purchase the site and $200,000 of 

which was to develop it (N.T. 385-86). Benco subsequently signed a note and 

mortgage with the Bank for approximately that amount (N.T. 387).8 Benco 

began to develop the site in November, 1990 (Stip. 17), and by December, 1990, 

had completed the eastern end of the storm drainage system (N. T. 409) as well 

as some earthmoving work (Ex. C-11). Benco has sold several lots ang entered 

into purchase sales agreements for others (N.T. 390, 392). Benco ha~ also 

1·eached an agreement to sell the entire parcel north of Pahagaco Road (N.T. 

392). 

Gregory Bennett testified that Benco was in default of its mortgage 

~sith the Bank (N.T. 393) and embroiled in litigation in the York County Court 

of Common Pleas with the Township and the owners of two of the Subdivision's 

lots (N.T. 388). Bennett further testified that Benco could pay off its 

mortgage if it was allowed to transfer the lots for which it had already 

entered into purchase sales agreements (N.T. 393). From these facts, we find 

that Bence relied on the Department's misrepresentation and that this reliance 

has turned out to be to Bence's detriment. 

The Department contends Bence did not rely on the Department's Plan 

F~evision approval because Bence took an assignment of the contract to buy the 

site in September, 1989 (Ex. C-8; N.T. 382), several months before the 

Department gave its approval. This position is in error, however, because it 

overlooks the fact that Gregory Bennett testified Bence relied on the 

Department's Plan Revision approval when it sought financing to buy the site, 

8 The fact that Bennett and his wife, :udith, personally guaranteed the 
loan (N.T. 387) is irrelevant since neither of them are parties to this 
appeal. 
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closed its purchase of the site, and began to develop the site (N.T. 384-85, 

389, 393). 

The Department also contends Bence's reliance on the Plan Revision 

approval was not justified because Benco knew about the presence of the quarry 

and the concerns outlined in the Kitlinski report, but did not disclose this 

·information to the Department. We disagree. The Department's position rests 

on the assumption that it did not know about the quarry when it appr9ved the 

Plan Revision, a position we have rejected. 

The Department's other contention, that Benco could not have 

justifiably relied on the planning module since it knew about the contents of 

the Kitlinski Report, is also without merit. This report does not contain any 

information that would have led Benco to believe the Department erroneously 

approved the Plan Revision (Ex. C-2). At most, it merely recommends that. 

additional testing be done to delineate the boundaries of the quarry and to 

determine its contents (Id.).9 We fail to see why Banco's reliance on the 

9 The Department believes the Kitlinski Report proves that 60% of the 
volume of the quarry fill is composed of concrete blocks, tires, ashes, 
bricks, wood, and other refuse. See 1 Ex. C-2; N.T. 119. We question the 
validity of this "proof." 

Blair Kitlinski testified that his investigation consisted, in part, of 
four borings, each 20 feet deep. Based on the results of these borings, 
Kitlinski estimated that 60% of the quarry fill was composed of various d.ebr.is 
(N.T. 118-19). The report makes it clear, however, that the quarry is · 
believed to be at least 92

0
feet deep (Ex. B-2, p. 11). Kitlinski's borings~ 

therefore, explored only 190 , or 22%, of the depth of the quarry. 
Because Kitlinski did not describe how he reached the conclusion that 60% 

of the quarry fill is refuse even though he only had limited data on 22% of 
the quarry fill, we cannot assign any weight to his opinion. Assuming 
Kitlinski correctly determined that 60% of the top 22% of the quarry fill was 
composed of debris, at most we can find that 13.2% (60% of 22%) of the total 
quarry fill is refuse. 

Shedding further doubt on the validity of Kitlinski's figure is Philip 
Stambaugh's testimony that although he put rock and stone and gravel in the 
quarry, he filled it up with the earth that was removed in the process of 
digging the quarry (N.T. 211). We will, therefore, disregard this "fact." 
footnote continued · 
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Department's approval of the Plan Revision was not justified. 

Because Benco has established the necessary elements, we find that 

the Department is estopped from rescinding the Plan Revision. 

The Department further contends that even if the elements of estoppel 

are satisfied, it still cannot be estopped in this case because Robert Feister's 

approval was in violation of positive law and the Department cannot be prevented 

from acting to prevent future pollution. Although not cited by the Qepartment, 

this Board has previously considered this argument. In both Willowbrook 

Mining Co. v. DER, 1992 EHB 303, 323-24, and F.A.W. Associates v. DER, 1990 

EHB 1791, 1795-96, we stated that even if all of the elements of estoppel are 

satisfied, the Department may not be estopped from enforcing the law. ~ 

also, Cmwlth •. Dept. of Environmental Resources v. Philadelphia Suburban Water 

Co., 135 Pa. Cmwlth. 283, ___ , 581 A.2d 984, 990 (1990). 

The Department correctly cites several cases that state a 

Commonwealth agency will not be estopped if the action relied upon is in 

violation of positive law. See, Costello v. State Employes' Retirement Board, 

141 Pa. Cmwlth. 19, 596 A.2d 260 (1991); Finnegan v. Cmwlth., Public School 

Employees' Retirement Board, 126 Pa. Cmwlth. 584, 560 A.2d 848 (1989), aff'd, 

__ Pa. ___ , 591 A.2d 1053 (1991). An agency will also not be estopped if its 

employee's or agent's action was outside the scope of its authority, or 

required legislative or executive input. Costello, 141 Pa. Cmwlth. at _, 

596 A.2d at 263. According to these decisions, "[t]o decide otherwise would 

be tantamount to giving employee errors the effect of amending the substance 

of a statue." Finnegan, 126 Pa. Cmwlth. at ___ , 560 A.2d at 851. 

continued footnote 
Fulkroad v. DER, EHB Docket No. 91-141-W (Opinion sur petition for 
reconsideration issued November 9, 1993). 
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However, none of these decisions recognize the Pennsylvania Supreme 

Court's decision in Chester Extended Care Center v. Cmwlth •. Dept. of Public 

l~elfare, which stated: 

Although it is the general rule that estoppel 
against the government will not lie where the 
acts of its agents are in violation of positive 
law [citation omitted], this rule cannot be 
slavishly applied where doing so would result in 
a fundamental injustice. 

529 Pa. 350, ___ , 586 A.2d 379, 383 (1991). In Chester, the issue b~fore the 

court was whether the Commonwealth could be estopped from recovering medical 

assistance payments made to the Chester Extended Care Center after the 

Center's participation in the medical assistance program was terminated. 529 

Pa. at ___ , 586 A.2d at 380. After finding that the necessary elements of 

E!stoppel had been satisfied, the court had to determine whether the Department 

of Public Welfare could be estopped, since the payments made to the Center 

after its participation in the program was terminated were in violation of 

positive law. Because the Center would be forced to return the approximately 

$2SO,ooo it received without interruption for several months after its 

termination, and because the Department of Public Welfare had continued to 

c:ertify new medical assistance patients for admission during this time, the 

court found that denying the Center's estoppel claim would result in a 

fundamental injustice. 529 Pa. at _, 586 A.2d at 383. The court, 

therefore, estopped the Department of Public Welfare from recovering the money 

it paid to the Center after the Center's participation in the medical 

assistance program was terminated. 

In Foster v. Westmoreland Casualty Co., 145 Pa. Cmwlth. 638, 604 A.2d 

1131 (1992), the Commonwealth Court was faced with a situation similar to that 

in Chester. The claimants in this case were attorneys who represented 
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Westmoreland Casualty Co. After Westmoreland was suspended by the Insurance 

Commissioner, the claimants informed the Insurance Department they would not 

represent Westmoreland during suspension unless they received assurances that 

their fees would be paid. Insurance Department officials, despite knowing 

that the fees might not be paid if Westmoreland was liquidated, assured 

claimants that their fees would be paid as administrative expenses. 145 Pa. 

Cmwlth. at _, 604 A.2d at 1134. The court found that claimants, b~sed on 
. 

these facts, had established the necessary elements to estop the Insurance 

Commissioner from denying payment of these fees as administrative expenses. 

145 Pa. Cmwlth. at _, 604 A.2d at 1135. The court further found that even 

though the claims were not administrative expenses, and payment as such would 

violate positive law, the Insurance Commissioner still must be estopped. To 

do otherwise would result in a fundamental injustice. Id. 

We find that denying Bence's estoppel claim would result in a 

fundamental injustice. Despite knowing that the Township was subject to 

limitations under §7 of the Sewage Facilities Act and that a filled-in quarry 

was located on the site, the Department approved the Plan Revision. As a 

r·esult, Bence took out a mortgage in the amount of $600,000, began to develop 

the Subdivision, sold several lots, and entered into purchase sales agreements 

for several more. The Department then rescinded the Plan Revision 21 months 

after approving it. Since then, Bence has defaulted on its mortgage and 

become involved in litigation with several different parties. It would be 

fundamentally unfair to Bence to deny its estoppel claim merely because the 

Department's approval of the Plan Revision violated the Sewage Facilities Act 

and the Department's regulations. Bence has become too deeply indebted and 

too heavily obligated, as a result of the Department's approval, to allow the 

Department to now rescind it. 
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The Department also contends Bence's estoppel claim must fail because 

it cannot, under Ingram v. Dept. of Environmental Resources, 141 Pa. Cmwlth. 

324, 595 A.2d 733 (1991), alloc. denied, ___ Pa. ___ , 607 A.2d 257 (1992), be 

estopped from taking actions now to prevent future pollution. In Ingram; the 

Ingrams argued the Department was estopped from issuing a 1988 compliance 

order because the Ingrams only operated the coal mine from 1976 to 1982 and 

the Department, despite knowing the water quality failed to meet eff~uent 

standards between 1976 and 1988, did not issue an order earlier. 14i Pa. 

Cmwlth. at ___ , 595 A.2d at 736. The court found that §701 of the Clean 

Streams Law, 35 P.S. §691.701, denied stream polluters any sort of continuing 

right to pollute, regardless of how long their conduct had been tolerated. 

The court concluded, therefore, that under the circumstances in Ingram, §701 

denies the doctrine of estoppel to stream polluters. Id. 

Ingram, however, does not stanq for the proposition that the 

Department can never be estopped from enforcing the law. It merely states 

that under §701 of the Clean Streams Law, the Department cannot be estopped 

from enforcing the Clean Streams Law simply because it had previously 

overlooked violations. Because the Department has not alleged the Subdivision 

is polluting the waters of the Commonwealth, much less offered any evidence in 

support of that position, Ingram's prohibition against estoppel is 

inapplicable here. 

CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has jurisdiction over the parties 

and subject matter of this appeal. 

2. The Department bears the burden of proof under 25 Pa. Code 

§21.101(b)(3) to show that it did not abuse its discretion or commit an error 
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of law by issuing the November 15, 1991, order rescinding its approval of the 

Plan Revision. 

3. Benco waived the issue of the Department's compliance with the 

Administrative Agency Law, 2 Pa. C.S. §504, because Benco did not raise this 

issue in its notice of appeal. 

4. The Department acted improperly in approving the Plan Revision 

where the Township's planning module for the Subdivision was incompl~te and the 

Township was subject to limitations under §7(b) of the Sewage Facilities Act. 

5. The Department did not abuse its discretion in rescinding a plan 

approval where the submission did not contain the information required by the 

Sewage Facilities Act and the regulations adopted thereunder. 

6. If a fundamental injustice would result, the Commonwealth may be 

estopped from taking an action, even where it would be a violation of positive 

law. 

7. Benco established the elements of estoppel. 

8. The Department is estopped from rescinding the plan revision. 
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0 R D E R 

AND NOW, this 17th day of February, 1994, it is ordered that: 

1) Benco•s appeal is sustained; and 

2) The Department's rescission of the Plan Revision and its 

directive to the Township not to issue on-site sewage disposal 

permits for the Subdivision are reversed. 

ENVIRONMENTAL HEARING BOARD 

~ uJ~·,., 
MAXINE WOELFLING 
Administrative Law Judge 
Chairman 

(~~PI 
ROBERT D. MYERS~ 
Administrative Law Judge . 
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f,ynopsis 

OPINION AND ORDER 
SUR 

MOTIONS AND CROSS~MOTION 
FOR SUMMARY JUDGMENT 

In reviewing Motions and a Cross-Motion for Summary Judgment, the 

Board interprets the Infectious and Chemotherapeutic Waste Disposal Act in 

such a way as to allow the permitting of autoclave units, a truck-to-truck 

transfer station and a processing facility for sharps and re-usable containers 

- all handling infectious waste. Pre-disposal facilities and activities, 

according to the Board's interpretation, ·were not affected by the moratorium 

established in Section 3 of the statute and are not required to be consistent 

~1ith the Pennsylvania Infectious and Chemotherapeutic Waste Plan adopted 

pursuant to Sections 2 and 4 of the statute. Summary judgment is entered for 

DER and the Permittee and against Appellants. 

OPINION 

Chester Residents Concerned for Quality Living (Appellants) filed a 

Notice of Appeal on August 18, 1993 seeking review of the July 22, 1993 action 
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of the Department of Environmental Resources (DER) issuing Permit No. 101618 

to Thermal Pure Systems, Inc. (Permittee). The Permit, issued under the Solid 

Waste Management Act (SWMA), Act of July 7, 1980, P.L. 380, as amended, 35 

P.S. §6018.101 et seq., authorized a commercial infectious waste transfer 

station, six autoclave units, and a facility for processing infectious waste 

sharps and re-usable infectious waste containers at Front and Thurlow Streets 

in the City of Chester, Delaware County. Appellants' objections to issuance 

of the Permit were based on alleged violations by DER of regulatory, statutory 

and constitutional provisions, including alleged environmental racism. 

On September 16, 1993 Appellants filed a Petition for Supersedeas to 

which DER and Permittee filed responses. A hearing on the Petition was held 

·in Harrisburg on September 30, 1993 before Administrative Law Judge Robert D. 

Myers, a Member of the Board. After receipt of post-hearing briefs, the Board 

issued on October 20, 1993 an Opinion and Order sur Petition for Supersedeas 

in which it denied the Petition. 

jOn November 2, 1993 Appellants filed a Motion for Reconsideration or 

Rehearing en bane and Motion for Certification of Interlocutory Order. On the 

next day, they filed an Amendment to their appeal dropping all objections 

except those related to the applicability of the Infectious and 

Chemotherapeutic Waste Disposal Act (Infectious Waste Act), Act of July 13, 

1988, P.L. 525, 35 P.S. §6019.1 et seq. Appellants' Motions were limited to 

this same issue. Permittee and DER filed Objections to the Motions on 

November 16 and 17, 1993, respectively. 

On November 23, 1993 the Board issued an Opinion and Order denying 

Appellants' Motions but directing DER and Permittee to file Motions for 

Summary Judgment by December 14, 1993 and giving Appellants the opportunity to 

file a Cross-Motion for Summary Judgment within 20 days thereafter. 
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The Motions, Cross-Motion and Responses have now been filed and the matter is 

ripe for decision. As noted above, the sole issue is a legal one - the 

applicability of the Infectious Waste Act to the issuance of Permit No. 101618 

to Permittee. The parties all agree that there are no disputes as to any 

material facts. 

We can enter summary judgment if the pleadings, answers to 

interrogatories, and admissions on file, together with the affidavit~, if any, 

show that there is no genuine issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law: Pa. R.C.P. 1035(b). 

He must view a motion for summary judgment in the light most favorable to the 

non-moving party: Robert C. Penoyer v. DER, 1987 EHB 131. 

The Permit authorized the construction and operation of a commercial 

infectious waste transfer station, six autoclave units, and a facility for 

processing infectious waste sharps1 and re-usable infectious waste 

containers. Permittee may accept 403 tons per day, 288 tons for the autoclave 

units and 115 tons for the transfer station. The transfer station involves 

the truck-to-truck transfer of waste without processing. Permittee intends to 

serve the City of Philadelphia and surrounding counties in Pennsylvania and 

New Jersey, but will also serve hospitals and medical centers in Maryland, 

Delaware, Virginia, Washington, D.C. and the New York City area. 

The autoclave units will employ a steam sterilization process widely 

used by hospitals and medical practitioners for the past 100 years or more to 

kill bacteria and pathogens. Once the waste arrives at the site, it will be 

placed in the autoclave units and sterilized by steam (up to 275° F) generated 

1 ~harps are defined in 25 Pa. Code §271.1 as broken glass that has been 
in contact with pathogenic organisms, hypodermic needles and syringes, suture 
needles, disposable razors, pasteur pipettes and scalpel blades. 
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by two on-site natural gas-fired boilers. Steam and ambient air evacuated 

from the units will be passed through filters before being discharged to the 

atmosphere. Volatile organic compounds (VOCs) from solvents such as alcohol 

or acetones and from the melting of plastic bags also will be passed through 

filters before being discharged to the atmosphere. Since autoclaving only 

sterilizes the waste and does not combust it, the waste removed from the units 

will be taken to an approved incinerator or landfill for disposal. 

Appellants claim that the autoclave units are the type of infectious 

waste facility intended by the Legislature to be governed by the Infectious 

Haste Act and the Infectious and Chemotherapeutic Wastes Plan mandated by that 

Act. In order to resolve this claim, it is necessary to analyze thoroughly 

the Infectious Waste Act. 

The title of the Infectious Waste Act reads as follows: 

An Act requiring the development of the 
Pennsylvania Infectious and Chemotherapeutic 
Wastes Plan prior to the issuance of permits for 
infectious and chemotherapeutic wastes 
incinerators and disposal facilities; and 
providing penalties. 
(emphasis added) 

Legislative findings in Section 1, 35 P.S. §6019.1, fall into five 

categories expressed in the following language: 

(1) the legitimate public health concerns of the 
Commonwealth require the review and adoption 
of regulations providing standards for the 
collection, transportation, processing, 
storage and incineration or other disposal of 
infectious and chemotherapeutic wastes. 
(emphasis added} 

(2) the public health, safety and welfare will be 
served by the development and implementation 
of a comprehensive, Statewide plan and 
regulation addressing the present and future 
needs of this Commonwealth with regard to 
the incineration and disposal of infectious 
and chemotherapeutic wastes •••• (emphasis 
added) 
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(3) the future construction and operation of 
facilities proposed to be used for the 
incineration and disposal of infectious and 
chemotherapeutic wastes should comply and 
conform with the aforementioned regulations 
and Statewide plan. (emphasis added) 

(4) infectious and chemotherapeutic wastes by 
their very nature cannot be recycled and that 
such wastes are best managed at the place of 
generation with a minimum of transportation 
through this Commonwealth and exposure to the 
public •••• (emphasis added) 

(5) such wastes are best managed, processed and 
disposed of and rendered harmless by means of 
current state-of-the-art high-temperature 
incineration. (emphasis added) 

Section 2 of the Infectious Waste Act, 35 P.S. §6019.2, imposed 

specific duties on DER. The first was the development of the Pennsylvania 

Infectious and Chemotherapeutic Wastes Plan addressing the following four 

·issues: 

(1) the determination of present and projected 
volumes of infectious and chemotherapeutic 
wastes which will be produced in this 
Commonwealth as well as the market and demand 
for importation of such wastes from 
neighboring states and facilities for the 
treatment. storage and disposal of such 
wastes. (emphasis added) 

(2) the adequacy of the present number of 
facilities in the Commonwealth for the 
incineration or other disposal of infectious 
and chemotherapeutic wastes and the projected 
need for additional commercial facilities, 
including commercial incinerators. (emphasis 
added) 

(3) the geographical distribution of existing and 
currently, or subsequently, proposed 
commercial facilities for the incineration or 
other disposal of infectious and 
chemotherapeutic wastes, based on factors 
such as economic feasibility, transportation 
concerns and the proximity of other waste 
disposal facilities. (emphasis added) 
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(4) the policy criteria required for siting of 
commercial facilities for the incineration or 
other disposal of infectious or 
chemotherapeutic wastes, including material 
demand, transportation access and an 
enforcement strategy addressing both the 
in-State and out-of-State sources. (emphasis 
added) 

The other duty imposed on DER by Section 2 was the review of existing 

regulations and the proposing of revisions thereto, under authority of the 

SWMA or the Air Pollution Control Act (APCA), Act of January 8, 1960r P.L. 

(1959) 2119, as amended, 35 P.S. §4001 et seq., with respect to infectious and 

chemotherapeutic wastes. The revised regulations were to deal, at the least, 

~1ith the following three subjects: 

(1) the collection. transportation. processing. 
storage and incineration and disposal of 
infectious and chemotherapeutic wastes and 
the siting of commercial infectious and 
chemotherapeutic waste management facilities. 
(emphasis added) · 

(2) the best available technology standards for 
air quality control of emissions from new 
onsite facilities and commercial facilities 
and reasonably available technology control 
standards for air quality control of 
emissions from existing onsite facilities and 
commercial facilities to be used for the 
incineration of infectious and 
chemotherapeutic wastes. (emphasis added). 

(3) liability insurance requirements and 
emergency planning. 

Both the Plan and the revised regulations were to be completed within 12 to 14 

months and presented to the Environmental Quality Board (EQB} for its review. 

The EQB was given authority in Section 4 of the Act, 35 P.S. §6019.4, to adopt 

them - the Plan by Subsection (a) and the revised regulations by Subsection 

(b). 
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To preserve the status quo while these things were being 

accomplished , t he Leg i slature imposed a partial moratorium in Section 3 of the 

Act, 35 P.S. §6019.3. That Section reads as follows: 

(a) Compliance with plan - Except as provided in 
subsection (b), the issuance of any permit 
under the [APCA] or the [SWMA] for the 
construction or operation of any commercial 
facility for the incineration or disposal of 
infectious or chemotherapeutic wastes by 
[DER] shall take place only after the 
adoption of and shall be consistent with the 
Pennsylvania Infectious and Chemotherapeutic 
Wastes Plan. (emphasis added) 

(b) Interim permits - After the effective date of 
this act and prior to the adoption of a plan 
by the [EQB] as provided for in section 4, 
[DER] shall have the authority to issue or 
reissue any required permit or permits for 
the following purposes: 

(1) The operation of any facility for the 
incineration of infectious or 
chemotherapeutic wastes, provided that 
the facility for which the permit or 
permits are issued or reissued was in 
existence and had been in operation on 
or before the effective date of this 
act or that the facility for which the 
permit or permits are issued or 
reissued is or will be an onsite 
facility managing wastes generated by 
that facility. (emphasis added) 

(2) An onsite incineration facility for 
infectious or chemotherapeutic wastes 
for which permits deemed completed by 
[DER] have been filed on the effective 
date of this act. (emphasis added) 

The words emphasized in the above-quoted provisions of t he Infectious 

Waste Act are s ignificant to the handling of infectious and 
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chemotherapeutic2 waste. Those words - "collection," "transportation," 

"processing ," "storage," "treatment," "management," "incineration," "disposal" 

- are not defined in the Infectious Waste Act which contains no definitions. 

All of them except "collection" and "incineration" are defined in the SWMA: 

Section 103, 35 P.S. §6018.103. The definitions in the SWMA divide solid 

waste management activities into two major categories - disposal and 

pre-disposal. Into the pre-disposal category fall "collection," 

"transportation," " processing," "storage" and "treatment." "Incineration" 

and "disposal" fall into the disposal category, "incineration" being one 

specified method of "disposal." 

Since the quoted words had acquired recognized meaning in the solid 

waste field by reason of the SWMA definitions, the Legislature's use of them 

in a later statute (the Infectious Waste Act) dealing with a subspecies of 

so lid waste was not happenstance. The Legislature intended them to have the 

same meaning as in the SWMA. 

Reading the Infectious Waste Act with this in mind, the legislative 

scheme becomes clear. Starting with the findings in Section 1, 35 P.S. 

§6019.1, the Legislature announced the need for revised regulations governing 

pre-disposal activities ("collection," "transportation," "processing," 

"storage") as well as disposal activities ("incineration or other disposal"). 

Then the Legislature discussed the public benefits to be derived from a 

statewide plan and regulations addressing the need for disposal facilities 

2 While the statutory provisions deal both with infectious and 
chemotherapeutic waste, the facilities and activities authorized by Permit No. 
101618 pertain only to infectious waste. Our review of the Infectious Waste 
Act focuses primarily on that type of waste. 
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("incineration and disposal"). After this, the Legislature found that future 

disposal facilities ("incineration and disposal") should comply with the 

statewide plan and regulations. 

On the basis of these findings, the Legislature went on in Section 2, 

35 P.S. §6019.2, to require two things of DER. The preparation of a statewide 

plan in Subsection (a) and the preparation of revised regulations in 

Subsection (b). The plan was to focus on the need and siting of disRosal 

facilities ("incineration of other disposal") but the regulations were to deal 

both with disposal ("incineration and disposal") and pre-disposal 

("collection," "transportation," "processing," "storage") activities and the 

siting of facilities. The EQB was given authority in Section 4, 35 P.S. 

§6019.4, to adopt the plan in Subsection (a) and to adopt the regulations in 

Subsection (b). The legislative scheme is apparent also in the moratorium 

imposed in Section 3, 35 P.S. §6019.3. Permits for disposal ("incineration or 

disposal") facilities must await adoption of the plan and must then be 

consistent with the plan. Facilities for pre-disposal activities are not 

subject to this or any other moratorium. DER could continue to issue permits 

for them during the time when the plan and the revised regulations were in 

process. 

DER and the EQB both recognized the legislative mandate in the 

Infectious Waste Act. Regulations, first proposed on April 14, 1990 (20 PA. 

B. 2113) and finally adopted on August 7, 1992 (22 Pa. B. 4185), substantially 

revised Chapters 271, 273, 283 and 285 of 25 Pa. Code so as to govern 

comprehensively disposal and pre-disposal activities and facilities for 

infectious waste. The Pennsylvania Infectious and Chemotherapeutic Waste Plan 

(Plan), submitted by DER to the EQB on January 16, 1990 (20 Pa. B. 315) and 

adopted by the EQB on May 15, 1990 (20 Pa. B. 3123), limits its focus to 
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"noncommercial and commercial incineration facilities rather than all possible 

types of processing facilities," thereby reflecting the "legislative authority 

provided by" the Infectious Waste Act (Plan, Section 1.4). 

The Plan (1) assessed the present and projected volumes of infectious 

\¥aste by county and region, (2) reported the number of on-site and off-site 

facilities by county and region, (3) pointed out a shortfall in incineration 

capacity as well as regional imbalances, and (4) set forth siting criteria for 

existing and future incinerators. The Plan divided the state into tHree zones 

and established a requirement that future commercial incinerator permits 

contain a condition mandating that 70% of the waste disposed of there 

originate in the region where the incinerator was proposed to be located. By 

this mechanism, DER and the EQB hoped to "bring the system back into balance 

regionally, induce healthy economic competition, and reduce excess 

transportation of unprocessed waste" (Plan, Section 6.2). 

Permittee's application, filed on May 11, 1992 and substantially 

revised in·March 1993, was reviewed by DER within the context of the new 

regulations. But since the activities intended to be carried on were all 

pre-disposal in nature, DER did not review the application within the context 

of the Plan. Accordingly, there was no condition in Permit No. 101618 

requiring that 70% of the infectious waste handled at the facility originate 

from within the Eastern Zone. 

As noted above, that requirement in the Plan pertained only to 

commercial incinerators. "Incinerator11 is not defined in the Infectious Waste 

Act, the SWMA or the APCA but is defined in the regulations at 25 Pa. Code 

§271.1 as follows: 

An enclosed device using controlled combustion 
for the primary purpose of thermally breaking 
down solid waste, and which is equipped with a 
flue •••• 
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While this language is afflicted with legalese, it still conveys the essential 

and common understanding that an incinerator is a place where things are 

burned and reduced to ashes. None of the activities or facilities authorized 

by Permit No. 101618 falls within this definition. There is no combustion, no 

burning, of infectious waste. There is only sterilizing and disinfecting. 

The fact that this is accomplished by the application of heat is not 

controlling - the result is. 

Incinerated waste is broken down; that is, it is decomposed ·into its 

constituent substances. That's why incineration is one form of "disposal" 

under the SWMA. It results in the constituents entering the environment -

land, air or water - and losing their identity as solid waste. That is not 

true of autoclaving. There is no breaking down of the waste, no 

decomposition into its constituents. There is only the killing of bacteria 

and pathogens. The disinfected waste must still be "disposed" of - either in 

an incinerator or at a landfill. 

The other activities covered by Permit No. 101618 also are 

pre-disposal. The truck-to-truck transfer of infectious waste and the 

processing of sharps and reusable containers are important steps in the 

handling of infectious waste but they do not "dispose" of the waste. The 

constituents do not enter the environment because of these operations. 

Something more is required to accomplish that result. 

Appellants argue, however, that the legislative finding that 

infectious waste is "best managed at the place of generation with a minimum of 

transportation through this Commonwealth and exposure to the public" can only 

be implemented by interpreting the Infectious Waste Act to require autoclave 

facilities to be governed by the Plan. Otherwise, autoclave facilities will 

not be subject to the requirement that 70% of the waste originate in the 
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region where the facilities are located. Autoclave facilities could be 

located in any region and could receive waste from any other region or from 

out of state. Rather than minimize the transportation of infectious waste, 

this policy would encourage it. Permit No. 101618 reflects that result, 

according to Appellants, because it allows Permittee to receive waste not only 

from what is the Eastern Zone of Pennsylvania but also from New Jersey, 

Maryland, Delaware, Virginia, Washington, D.C. and New York City. 

Although Appellants limit their argument to the autoclave units, the 

same argument could be made with respect to the transfer station and the 

processing facility for sharps and reusable containers. These operations are 

not subject to any geographical limitations and could receive infectious waste · 

from both inside and outside Pennsylvania without adhering to any ratio. 

Accordingly, they also could be said to encourage rather than minimize the 

transportation of infectious waste. 

Appellants' argument fails because it stumbles over the clear 

language of the Infectious Waste Act. As discussed at some length above, the 

Legislature was concerned about all aspects of the handling of infectious 

v1aste but chose to dea 1 with them in two different ways - disposa 1 activities 

in the Plan and disposal and pre-disposal activities in the regulations. We 

can only speculate about the reasons behind the legislative scheme. It may 

be, as Appellants maintain, that the Legislature should have placed more 

activites within the scope of the P1an in order to more fully achieve the 

stated goals. That, however, is a policy argument better addressed to the 

Legislature than to this Board. 

It is conceivable that the Legislature believed it could accomplish 

its purposes solely by limiting the number and location of incinerators and 

other disposal facilities. Pre-disposal activities, whatever their nature, 
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result in solid waste (sterilized or non-sterilized) that still must either be 

recycled or disposed of. Nearly all of this waste must be transported to an 

incinerator or other disposal facility. Transportation of infectious waste is 

highly regulated (see 25 Pa. Code Chapter 285) and, of necessity, costly.3 

Transportation distances from pre-disposal facilities to disposal facilities, 

as a result, are important factors to be considered in siting such facilities. 

Controlling the number and location of incinerators or other disposal 

facilities is bound to influence market decisions on the number and Tocation 

of pre-disposal facilities. Perhaps, as Appellants contend, there was a 

better way; but the way chosen by the Legislature was not absurd or 

irrational. 

The same cannot be said of Appellants' final argument which draws 

upon Section 6{c)(1)(i) of the Infectious Waste Act, 35 P.S. §6019.6{c) 

(1){i). That Section, dealing with criminal penalties, makes it a misdemeanor 

to knowingly transport infectious waste to a facility "which does not have a 

permit under this act to accept such waste for storage, treatment or 

disposal." This provision makes clear, Appellants contend, that any facility 

storing, treating or disposing (in other words, both disposal and pre-disposal 

facilities) of infectious waste must obtain a permit under the Infectious 

Waste,Act- a permit separate and distinct from one under the SWMA or the 

APCA. To obtain such a permit, the facility must be consistent with the Plan. 

Therefore, all disposal and pre-disposal facilities for infectious waste must 

be governed by the Plan. Since Permit No. 101618 is not consistent with the 

Plan, any transporter bringing infectious waste to the autoclaves, the 

3 Infectious waste must be placed in special containers {25 Pa. Code 
§285.141 to §285.148), handled in a specific manner (25 Pa. Code §285.222) and 
carried in specially marked and specially equipped vehicles {25 Pa. Code 
§285.223). 
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transfer station or the processing facility for sharps and reusable containers 

would be guilty of a misdemeanor. 

There is no Section in the Infectious Waste Act specifically 

authorizing DER to issue permits under that Act. It would be strange, indeed, 

for the Legislature to posit such an important power only in a Section dealing 

with criminal penalties and not to cover it at all in a Section (Section 2, 35 

P.S. §6019.2) setting forth duties and responsibilities of DER. 
. 

The issuance of permits is referred to in Section 3, 35 P.S. §6019.3, 

the moratorium Section. But those permits are specifically identified by the 

Legislature as being issued under the SWMA or the APCA. No mention is made of 

permits under the Infectious Waste Act. A close examination of the remaining 

Sections of the Infectious Waste Act likewise reveals a total absence of 

anything dealing with the issuance of permits under that Act. We are left 

only with the cryptic language in Section 6, 35 P.S. §6019.6, a slender reed 

on which to hang an interpretation so at odds with the remainder of the 

Infectious Waste Act. 

We are convinced that when the Legislature in Section 6 referred to a 

facility that does not have a permit "under this act," it meant a facility 

that does not have a permit "allowed by" the Infectious Waste Act. So 

construed, Section 6 is consistent with the other provisions of the Infectious 

Haste Act. Permit No. 101618, involving facilities and activities beyond the 

scope of the moratorium and beyond the scope of the Plan, clearly is a permit 

"allowed bi' the Infectious Waste Act. 

We conclude that there are no disputes as to any material fact and 

that DER and Permittee are entitled to judgment as a matter of law on the 
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interpretation of the Infectious Waste Act. Conversely, we conclude that 

Appellants are not entitled to judgment as a matter of law on the 

interpretation of that statute. 

ORDER 

AND NOW this 24th day of February, 1994, it is ordered as follows: 

1. DER's and Permittee's Motions for Summary Judgment are granted. 

2. Appellants' Cross-Motion for Summary Judgment is denied. 

3. Summary judgment is entered in favor of DER and Permittee and the 

appeal is dismissed. 
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DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 2, 1994 

A D J U D I C A T I 0 N 

By Joseph N. Mack, Member 

Synopsis 

Where the evidence demonstrates that groundwater at the site of a 

wheel and axle forging facility occupied and operated by McKees Rocks Forging 

Company is contaminated with a_number of volatile organic compounds, the 

Department was authorized under §316 of the Clean Streams Law, 35 P.S. 

§691.316, to order McKees Rocks to conduct a groundwater assessment at the 

site. The presence of these compounds in the groundwater constitutes a 

pollutional condition under §316. As an occupier of the site, McKees Rocks 

may be ordered to take corrective action with respect to any pollutional 

condition which exists at the site, regardless of whether McKees Rocks caused 

or contributed to the condition. The Department's authority under §316 

includes the power to order a party to conduct an assessment of the source and 

extent of groundwater contamination at the affected site. 

McKees Rocks has the burden of proving any affirmative defenses to 

the Department's Order. McKees Rocks has failed to demonstrate that the Order 
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was an invalid or unreasonable exercise of the Department's power under the 

Lawton test. Nor has McKees Rocks demonstrated that the Order violates the 

special immunities clause of Article I, §17 of the Pennsylvania Constitution 

or the equal protection clause of the Fourteenth Amendment to the U.S. 

Constitution. 

We also reject McKees Rocks' argument that the Department has engaged 

in discriminatory enforcement because it failed to issue an order to the 

former owner of the site, USX Corporation. Discriminatory enforcement 

requires a showin~ of intentional or purposeful discrimination; a showing of 

mere laxity of enforcement does not satisfy this burden. Nor do we accept 

McKees Rocks' argument that the Department should be estopped from enforcing 

its Order because the Department allegedly "allowed" the contamination to 

continue through issuance of an NPDES permit to USX. There is no evidence 

that the groundwater contamination was in any way caused or affected by the 

cooling water process used in USX's operation, or that the Department required 

McKees Rocks to cease using the groundwater in its processes. Nor is there 

evidence that McKees Rocks sought to renew the NPDES permit which had been 

issued to USX and tr.ansferred to McKees Rocks. 

Finally, we reject McKees Rocks' argument that certain exhibits were 

improperly admitted at the hearing, and we affirm the ruling of the sitting 

Board Member in allowing these exhibits into the record. Evidence of 

groundwater contamination at the site while USX was the owner is relevant in 

portraying a history of conditions at the site. A letter to the Department 

from McKees Rocks' general manager is admissible as an admission by McKees 

Rocks, as are the results of stormwater sampling conducted at McKees Rocks' 

direction. Sampling conducted by the Department nearly two years before the 
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Order was issued is not stale where subsequent sampling confirms the continued 

presence of contamination. Nor are the results of sampling conducted after 

issuance of the Order inadmissible since the Board's review of Departmental 

actions is de novo, and we may hear evidence which was not available to the 

Department at the time it took the action in question. 

The laboratory results of the Department's groundwater, stormwater, 

and wastewater sampling are admissible under the business records exception to 

the rule against hearsay since they were admitted for the factual information 

contained therein and not as expert opinion. Finally, we accept the methods 

employed by the Department's chemistry laboratory as being valid ~nd reliable 

methods under the Frye test for analyzing the water samples collected at the 

site in question. 

Background 

On June 27, 1990, the Department of Environmental Resources ("the 

Department") issued to McKees Rocks Forging, Inc. ("McKees Rocks") a Notice of 

Violation ("NOV") in connection with groundwater contamination which the 

Department alleged existed at the site of McKees Rocks' wheel and axle plant 

in McKees Rocks, Pennsylvania. The NOV required McKees Rocks to submit to the 

Department a site investigation and remediation plan and a schedule for 

implementing the plan. McKees Rocks appealed the NOV on July 26, 1990 at EHB 

Docket No. 90-310-MJ 

Subsequently, on November 28, 1990, the Department issued an Order to 

McKees Rocks requiring it to perform a groundwater assessment to determine the 
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extent and source of the alleged groundwater contamination at the site.1 

McKees Rocks appealed the issuance of the Order on December 27, 1990 at EHB 

Docket No. 90-569-MJ. Both appeals were consolidated at the earlier docket 

number on February 4, 1991. 

On January 28, 1991, McKees Rocks filed a Third Party Claim whereby 

it sought to join USX Corporation, the former owner of the wheel and axle 

plant, and Century America Corporation as additional parties to the action. 

The claim was dismissed on March 15, 1991 since the Board lacks the authority 

to compel the joinder of·additional parties. McKees Rocks Forging, Inc. v. 

DER, 1991 EHB 405. On April 5, 1991, McKees Rocks then filed a Motion to 

Dismiss for failure to join USX Corporation as an indispensable party. This 

Motion, too, was denied in an Opinion and Order issued on May 1, 1991. McKees 

Rocks Forging. Inc. v. DER, 1991 EHB 730. 

Subsequently, on May 17, 1991, the Department filed a Motion for 

Summary Judgment. In an Opinion and Order issued on August 1, 1991, the 

Motion ~as denied on the basis that the facts supporting the motion did not 

conclusively establish that groundwater contamination existed at the time of 

the NOV and Order. McKees Rocks Forging, Inc. v. DER, 1991 EHB 1313. 

A joint stipulation was submitted by the parties on January 17, 1992. 

A hearing was held beginning February 10, 1992, which consisted of three days 

of testimony by the Department. McKees Rocks did not offer any testimony. On 

the third day of the hearing, McKees Rocks made a motion to exclude one of the 

1 The language of the Order also states that McKees Rocks was required to 
conduct a groundwater clean-up at the site. However, at the hearing, counsel 
for the Department stated on the record that the Department was seeking only a. 
groundwater assessment and that references in the Order to groundwater clean
up were in error. 
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Department's exhibits, Exhibit 24, and to preclude the testimony of Walter 

Robinson, a chemist for the Department. The presiding Board Member ordered 

the parties to brief the issues. On February 24, 1992 McKees Rocks filed a 

Motion and supporting memorandum addressing the issue. The Department filed 

its Response on March 6, 1992. On March 17, 1992, the presiding Board Member 

denied McKees Rocks' Motion and ruled Exhibit 24 admissible. In addition, 

portions of Mr. Robinson's deposition testimony were made a part of the 

record. 

The record consists of three volumes of transcript, 28 exhibits 

introduced by the Department, as well as the agreed-upon portions of Mr. 

Robinson's deposition testimony. After a full and complete review of the 

record we make the following findings of fact: 

FINDINGS OF FACT 

1. The appellant is McKees Rocks Forging, Inc., with an address at 

75 Nichol Avenue, McKees Rocks, Pennsylvania 15136. (Notice of Appeal) 

2. The Department is the agency with the duty and authority to 

administer and enforce the Clean Streams law, Act of June 22, 1937, P.l. 1987, 

as amended, 35 P.S. §§691.1 et seq.; Section 1917-A of the Administrative Code 

of 1929, Act of April 9, 1929, P.l. 177, as amended, 71 P.S. §510-17 

("Administrative Code"); and the rules and regulations promulgated thereunder. 

History of Ownership and Occupation 

3. This appeal involves a wheel and axle facility ("the Facility") 

in Stowe Township, Pennsylvania. (Ex. 3)2 

2 References to "T. " are to a page in the transcript of the merits 
hearing. "Ex. " refers to an exhibit admitted at the hearing. (All 
footnote continued 
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4. From prior to 1980 to.January 6, 1989, United States Steel 

Corporation, now USX Corporation ("USX" shall be used herein to refer to 

either United States Steel Corporation or USX Corporation), owned the real 

property on which the Facility is located. (Stip., p •. 2) 

5. Historically, the Facility manufactured wheels and axles for 

railroad cars. (T. 119-120) 

6. In December, 1985, USX suspended operations at the Facility. 

(T. 124; Ex. 6) 

7. Beginning in July 1986 and continuing until January 1989, USX 

leased the Facility to McKees Rocks. (Stip. p. 2: T. 125) 

8. During the period when McKees Rocks leased the Facility from 

USX, McKees Rocks operated the Facility. (T. 37, 102, 125, 127) USX had no 

operational responsibility while McKees Rocks operated the Facility. (T. 127) 

9. In December 1988, Standard Forged Products acquired all of the 

stock of McKees Rocks and in January 1989, purchased the real property and 

related assets of the Facility from USX. McKees Rocks continued to operate 

the Facility. (Stip. p. 2; Ex. 10) 

10. McKees Rocks has occupied the site of the Facility since July 

1986. (Stip. p. 2; T. 125-126) 

11. During McKees Rocks' occupation of the Facility it has manu

factured circular forgings and railroad axles. (Ex. 19) 

12. Prior to the sale of the Facility in January 1989, USX engaged 

Engineering Sciences, Inc. to perform a site assessment. Its purpose was to 

continued footnote 
exhibits were introduced by the Department.) "Stip., p. " refers to the 
parties' joint pre-trial stipulation filed on January 21,-r992. 
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assess conditions at the Facility and to ensure that both buyer and seller 

knew the nature of the property before it was sold. (T. 35-36} 

13. USX's Director of Environmental Projects, David Moniot, 

provided conflicting testimony as to whether the buyer Standard Forged 

Products, did, in fact, receive a copy of the environmental assessment. (T. 

16, 46-48, 60) 

NPDES Permit Application 

14. In 1980, under the direction of David Moniot, then Manager of 

Water Pollution Control, USX applied for a National Pollutant Discharge 

Elimination System ("NPDES") permit for authorization to discharge wastewater 

from three outfalls at the wheel and axle facility, designated as outfalls 

018, 019, and 020. (Ex. 5; T. 19, 21) 

15. Mr. Moniot's primary responsibility as Manager of Water 

Pollution Control was assisting in the preparation of NPDES applications. (T. 

19) He held this position from 1978 to 1984. (T. 17, 19) From 1984 to the 

time of the hearing, Mr. Moniot held the title of Director of Environmental 

Projects for USX. (T. 16~17) 

16. As part of the NPDES application process, USX submitted the 

results of samples of its wastewater at outfalls 018, 019, and 020. (T. 24, 

27, 28-29; Ex. 5) 

17. Sampling at outfall 018 showed the following volatile organic 

compounds (hereinafter sometimes abbreviated as "VOCs")3 to be present: 

3 The testimony sometimes simply refers to these compounds as "organics". 
Based on the evidence as a whole, we recognize this to be an abbreviated 
reference to volatile organic compounds. 
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benzene; 1,1-dichloroethane;4 methylene chloride; tetrachloroethylene; 

toluene; 1,2-transdichloroethylene; 1,1,1-trichlnroethane;S 

trichloroethylene; and trichlorofluoromethane.6 {T. 27) 

18. Sampling at outfall 019 showed the presence of the following 

VOCs: benzene, 1,1-dichloroethane;7 methylene chloride; tetrachloro

ethylene; toluene; 1,2-transdichloroethylene; 1,1,1-trichloroethane;B 

trichloroethylene. {T. 28) 

19. Sampling at outfall 020 showed the presence of the following 

VOCs: methylene chloride, tetrachloroethylene, toluene, trichloroethylene. 

{T. 28-29) 

20. The VOCs found to be present at outfalls 018, 019, 020 are 

solvents which were used in USX's operations at the Facility. {T. 58-59)· 

4 Although the transcript reads "1,1-dichloroethgne", we find this to be a 
transcription error. The Department's.proposed findings of fact 25 and 26 
state that "1,1-dichloroeth_gne" was found to be present at outfalls 018 and 
019. The Department refers to the transcript and to Exhibit 5, McKees Rocks' 
NPDES~application. Because of the poor quality of the reproduction of the 
NPDES application it is impossible to determine whether it reads 
"dichloroethgne11 or "dichloroeth_gne". However, McKees Rocks in its 
post-hearing brief stated that it concurred with the Department's statement of 
proposed facts 25 and 26. In addition, subsequent sampling showed the 
presence of 1,1-dichloroethane and not 1,1-dichloroethene. See finding of 
fact 53 herein. Therefore, based on the Department's proposed findings of 
fact, McKees Rocks' concurrence therewith, and the evidence as a whole, we 
find that pages 27 and 28 of the transcript contain an error, and that the. 
chemical actually found at the site was 1,1-dichloroeth_gne. 

5 For the same reasons set forth in footnote 3, we find that where "Ll 
trichloroethgne" is stated on p. 27 of the transcript, it should read "L.L..l 
trichloroeth_gne". 

6 For the reasons set forth in footnote 3, we find that where 
"trichlorofluoromethgne" is stated on p. 27 of the transcript, it should read 
"trichlorofluorometh_gne". 

7 See footnote 4. 

8 See footnote 5. 
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21. USX conducted an investigation to determine the source of the 

VOCs found at the outfalls. (T. 29-30) 

22. USX traced the source of the VOCs to five groundwater supply 

wells used for the Facility's process and cooling water supply. (T. 31, 

34-35) 

23. In a letter dated December 21, 1983, David Moniot, then Manager 

of Water Pollution Control for USX, submitted the results of its sampling to 

the Department. (T. 19, 33-34; Ex. 3) 

24. No enforcement action was instituted by the Department against 

USX with respect to the discharges in question. (T. 88) 

25. On September 30, 1985, the Department issued to USX NPDES 

Permit No. PA0094528 ("the NPDES permit") authorizing discharges from outfalls 

001, 002, and 003 (formerly outfalls 018, 019, and 020, respectively) to the 

Ohio River. (Ex. 7) 

26. Part A of the NPDES permit imposed monitoring requirements at 

the three outfalls for methylene chloride, chloroform, silver, thallium, and 

1, 2-transdichloroethylene. (T. 75~76, 78; Ex. 7} 

27. Part C of the NPDES permit contained a condition requiring a 

toxics reduction evaluation ("TRE"). The function of a TRE is to determine 

the source of any pollutants which appear in a discharge, to verify the extent 

of pollutants in a discharge, and to demonstrate a means for reducing or 

eliminating the pollutants in a discharge. (T. 76, 77; Ex. 7) 

28. There was little or no production at the Facility at the time 

the NPDES permit was issued. (T. 79) 

29. On October 28, 1985, USX submitted a proposed TRE to the 

Department. In the cover letter accompanying the proposed TRE, USX informed 
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the Department that operations at the Facility would be suspended on December 

31, 1985, and it requested that the monitoring and TRE requirements in the 

permit be amended. (T. 123-124) 

30. Also in the October 28, 1985 letter, USX stated that it had 

"documented the source of methylene chloride, chloroform and 1, 

2-transdichloroethylene to PennDER as coming from contaminated well water 

which serves as process water to the plant." (T. 125; Ex. 6) 

31. At a meeting on September 4, 1986, the Department agreed to 

delay implementation of the TRE until production reached a level of 210 tons 

per month and to modify the frequency of monitoring required by the NPDES 

permit. (T. 84-85) 

32. On January 23, 1987, the Department issued Amendment No. 1 to 

the NPDES permit. ("Amendment 1"). (Ex. 8) 

33. Amendment 1 modified the frequency of monitoring at each 

outfall to twice per quarter until such time as production at the Facility 

reached 210 tons per month for two consecutive months. The Discharge 

Monitoring Reports ("DMRs") submitted by the Facility to the Department were 

required to include a statement of production levels. (Ex. 8, Part C, para. 

3) 

34. The transmittal letter to Amendment 1 also delayed 

implementation of the TRE until production reached 210 tons per month and the 

results of sampling determined the need for a TRE. Implementation of the TRE 

was amended as follows: 

Submit proposed 
TRE procedure 

Within 30 days of Depart
ment notification that 
the TRE is required as 
specified in the trans
mittal letter of Amend
ment No. 1 
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Submit completed 
TRE study 

Within 395 days of De
partment notification 
that the TRE is required 
as specified in the 
transmittal letter of 
Amendment No. 1 

(Ex. 6) 

35. According to the transmittal letter which accompanied the 

Facility's DMRs for the third quarter of 1988, product ion 1 evel s at the 

Facility exceeded 210 tons per month for two consecutive months in the third 

quarter of 1988. (Ex. 12) The letter stated that the sampling frequency 

would be increased as per Amendment 1. (Ex. 12) 

36. USX never received notification from the Department requiring 

the submission of a TRE. (T. 142-143) 

37. The DMRs submitted during the period of time when the NPDES 

permit was held by USX show instances where USX exceeded the allowances under 

its NPDES permit. (T. 289) USX received no NOVs or orders for exceeding its 

NPDES permit allowances at the. Facility. (T. 290-291) 

38. The NPDES permit was transferred to McKees Rocks on March 30, 

1990. (T. 103-104) Until the transfer of the NPDES permit, USX remained 

responsible for discharges under the permit. (T. 95, 103, 127) 

39. Beginning on or about October 28, 1987, McKees Rocks' General 

Manager, Justin Modic, was authorized to sign on behalf of USX the DMRs 

submitted to the Department under USX's NPDES permit. (Ex. 17; T. 135) 

40. In or about May 1990, following transfer of the NPDES permit, 

Justin Modic signed the DMRs on behalf of McKees Rocks. (T. 202-203) 

41. Th~ NPDES permit expired on September 30, 1990. At the time of 

the hearing, McKees Rocks did not hold an NPDES permit. (T. 283) 
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Conditions at the Facility During McKees Rocks' Occupation 
j 

42. A December 13, 1989 letter from Justin Modic, General Manager 

of McKees Rocks, to Patricia Miller, Water Quality Specialist for the 

Department, stated in relevant part as follows: 

The plant was purchased from USX Corporation 
in January, 1989 and the situation as we 
understand it is as follows: 

1. The ground water under the plant is 
contaminated with 1, 2-transdichlorothylene and 
other contaminates [sic]. Non-potable water used 
in the processes for cooling, hydraulic pressure, 
etc. is pumped from the underground contaminated 
water supply and then is dumped in the river at 
Outfall 002. Plant processes add no 
contamination to this water. USX's permit was 
issued with full knowledge of this situation and 
source and does not expire until September, 1990. 

2. We have installed two cooling towers- a 
large holding tank and a complete recirculation 
system on the axle line. This eliminates 70% of 
the water which was discharged to the river by 
USX under a similar operation. We plan to 
install a recirculation system to eliminate all 
use of contaminated well water by September, 1990 
when the current permit expires. City water will 
then be used exclusively and the plant wells will 
be shut down permanently. 

We have acted in an expeditious manner to 
eliminate this source of pollution and have 
accomplished a huge reduction already. The 
remaining discharge is made only 10 days per 
month and will be totally eliminated by September 
1990. 

(Ex. 10) 

43. 1,2-transdichloroethylene is an organic compound that is 

contained in certain solvents. (T. 292) 

44. McKees Rocks did not test the water in the groundwater wells, 

but relied on analyses done by USX. (T. 191) 
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45. DMRs for Outfall 002 submitted from the fourth quarter of 1986 

through July 1990, while McKees Rocks operated the Facility, showed the 

presence of any or all of the following: methylene chloride, chloroform, 

and 1, 2-transdichloroethylene. (Ex. 12) 

46. McKees Rocks' Preparedness, Prevention and Contingency ("PPC") 

Plan, under the section entitled "Pollution Incident History", states that 

McKees Rocks had taken steps since ~anuary 1, 1989, to reduce chances for a 

pollution incident. Step No. 5 of the PPC Plan states that McKees Rocks had 

"[i]nstalled two recirculation water systems eliminating 70% of water 

discharge to river." Step No. 6 of the Plan states that McKees Rocks was 

"[p]resently installing 3rd water recirculation system which will eliminate 

all plant process water discharge ... This system will be installed and 

operating by September 30, 1990." (Ex. 19) 

47. Patricia Miller, Water Quality Specialist for the Department, 

conducted water sampling for the Department at the Facility. (T. 164) At the 

time of the hearing, Ms. Miller had been employed as a Water Quality 

Specialist with the Department's Bureau of Water Quality Management for 

approximately five years. (T. 157) 

48. As a Water Quality Specialist with the Department, Ms. Miller 

is responsible for inspecting facilities to determine compliance with their 

NPDES permits and the Clean Streams Law. (T. 159) 

49. The McKees Rocks Facility is within Ms. Miller's area of 

responsibility. (T. 163) 

50. On January 18, 1989, in connection with a waste load allocation 

("WLA") analysis being conducted by the Department, Ms. Miller sampled waste-
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water from the Facility's operation which was being discharged at outfall 002. 

(T. 164) 

51. A WLA analysis involves gathering information about all 

discharges to a specific stream or watershed in order to determine the 

pollutant loading on that particular stream or watershed. {T. 164-165) 

51. The WLA analysis being conducted on January 18, 1989 was part 

of a state-wide program. Ms. Miller's visit to the McKees Rocks Facility did 

not involve a normal inspection of the Facility. (T. 165) 

53. Exhibit 24 contains the results of Ms. Miller's sampling at 

outfall 002. (T. 169) The sampling showed the presence of the following in 

micrograms per liter ("ug/1"): 

vinyl chloride 
1,1-dichloroethylene 
1,1-dichloroethane 
trans-1,2 -dichloroethylene 
chloroform 
1,1,1-trichloroethane 
trichloroethylene 
benzene 
cis -1,3-dichloropropene 
1,1,2,2-tetrachloroethylgne 
cis-1,2-dichloroethylene 

15.5 ug/1 
2.3 ug/1 

91.4 ug/1 
1.6 ug/1 
1.4 ug/1 

271.4 ug/1 
1946.6 ug/1 

2.0 ug/1 
1.5 ug/1 

323.9 ug/1 
238312.0 ug/1 

(Ex. 24) 

54. Ms. Miller again visited the Facility on January 23, 1990. (T. 

189) Ms. Miller met with three individuals at the Facility: General Manager 

Justin Modic; Fred Waltz, Plant Manager, Circular Forgings; and a third 

individual identified as Bob Grove. (T. 190, 193-194) 

9 The Department's post -hearing brief reports that cis-1,2-dichloroethane 
was found to be present. However, the Board's copy of Exhibit 24 reads 
"cis-1,2-dichloroethylene". 
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55. At the January 23, 1990 meeting, Ms. Miller advised Mr. Modic 

and the other individuals that the NPDES permit would expire in September 1990 

and discussed renewal of the permit. (T. 190) In addition, Ms. Miller 

advised them that the issue of groundwater contamination beneath the Facility 

would have to be addressed and that she would contact them to set up a meeting 

to discuss the matter. (T. 194) 

56. Ms. Miller conducted no sampling on January 23, 1990 because 

she was advised by Mr. Modic that the process from which the discharges were 

emitted was not running that particular day. (T. 194-195) 

57. On May 8, 1990, a meeting was held in the Department's offices. 

In attendance were Ms. Miller; Ms. Miller's supervisor, Sam Harper; Arun 

Kapur, an engineer with the Department; Justin Modic; Fred Waltz; and Bob 

Grove. (T. 195) At this meeting, the Department requested that McKees Rocks 

conduct three rounds of stormwater analysis because of the Department's 

concern that contaminants could be entering stormwater from the Facility. (T. 

196) 

58. Also at the May 8, 1990 meeting, the Department stated that the 

issue of groundwater contamination would need to be addressed. (T. 196) 

59. Following the meeting, on June 27, 1990, the Department sent to 

McKees Rocks a notice of violation {"NOV") regarding the presence of ground

water contamination at the Facility. {T. 198-199; Ex. 13) The June 27, 1990 

NOV requested McKees Rocks to submit a site investigation and remediation plan 

for the Facility. {Ex. 13} McKees Rocks appealed the NOV. {T. 218) 
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60. On November 28, 1990, the Department issued an Order to McKees 

Rocks requiring a groundwater assessment at the Facility. (Ex. 14; T. 

217-218) 10 

61. Although the Order contains references to a groundwater cleanup 

plan, at the merits hearing, counsel for the Department clarified that the 

Order requires only a groundwater assessment plan, and not a groundwater 

cleanup plan. (T. 315-319) References in the Order to "Groundwater Cleanup 

Plan" or "GCP" were corrected to read "Groundwater Assessment Plan" or "GAP". 

(T. 319) 

62. The Department did not sample the groundwater at the Facility 

prior to issuance of the NOV and Order. (T. 311) Prior to issuance of the 

Order~. Ms. Miller was not aware of the existence of groundwater monitoring 

wells-at the Facility by means of which the groundwater could have been 

s amp l~d . ( T. 311 , 312 ) 

63. Ms. Miller visited the Facility on September 25, 1991 for the 

purpose of conducting an inspection and to gather stormwater analyses. (T. 

220, 224) 

64. Prior to the inspection, Ms. Miller met with Justin Modic and 

Fred Waltz. (T. 220-221) At this time, the recirculation system referred to 

in the PPC plan was completed and there was no process or cooling water being 

discharged from the Facility. (T. 227) 

65. Ms. Miller gathered stormwater samples at outfalls 001, 002, 

and 003 on September 25, 1991. (T. 220, 227) 

10 Page 217 of the transcript incorrectly lists the date of the Order as 
November 28, 1989. 
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66. Exhibit 26 contains the laboratory analyses of the September 

25, 1991 sampling. {T. 236) The laboratory report shows the presence of the 

fall owing VOCs: 

Outfall 001 

cis-1,2-dichloroethene 
chloroform 
trichloroethene 
bromodichloromethane 
tetrachloroethene 
dibromochloromethane 
bromoform 

Outfall 002 

1,1-dichloroethane 
cis 1,2-dichloroethene 
1,1,1-trichloroethane 
trichloroethene 
bromodichloromethane 
dibromochloromethane 
bromoform 

Outfall 003 

1,1-dichloroethane 
cis-1,2-dichloroethene 
1,1,1-trichloroethane 
trichloroethene 

0.7 ug/1 
3.6 ug/1 
2.5 ug/1 
4.9 ug/1 

. 7 ug/1 
5.5 ug/1 
2.9 ug/1 

0. 5 ug/1 
14.5 ug/1 
1.4 ug/1 
0. 7 ug/1 
0.5 ug/1 
0.8 ug/1 
0.6 ug/1 

3.7 ug/1 
52.0 ug/1 
6. 5 ug/1 
4.8 ug/1 

In addition, tetrachloroethane was detected at outfall 003 in an amount less 

than the laboratory's reporting limit of 2 ug/1. {Ex. 26; T. 241) 

67. On October 22, 1991, the Department sampled three groundwater 

wells at the Facility: wells 1, 5, and 6. {T. 242) 

68. The proc~dure the Department followed was, first, to take a 

sample from the initial well bailing; then, at least five well volumes of 

water were bailed from the well. The well was left to recover, and another 

sample was taken later in the day. {T. 248) 
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69. Well 5 was again sampled on the following day, October 23, 

1991. (T. 251) 

70. Exhibit 25 contains the laboratory analysis of the October 22 

and 23, 1991 well sampling. (T. 252-253) The laboratory analysis shows the 

presence of organic compounds in the wells. (T. 253; Ex. 25) Black pellets 

were discovered in the first bailing of well 6. (T. 249) 

71. The results of the October 22 and 23, 1991 sampling of the 

wells are as follows: 

Well #6 

1st bailing 
2nd sample 

Well #I 

1st bailing 

Well #5 

1st bailing 

2nd sample --

3rd sample --

black pellets containing a polymer of styrene 
bis (2-Ethylhexyl) phthalate 9.3 ug/1 

cis-1,2-dichloroethene 2.2 ug/1 
1,1-dichloroethane was detected in an amount 
less than the reporting limit of 2 ug/1. 

1,1-dichloroethane 
cis-1,2-dichloroethene 
chloroform 
1,1,1-trichloroethane 
trichloroethene 
tetrachloroethene 

1,1-dichloroethane 
cis-1,2-dichloroethene 
1,1,1-trichloroethane 
trichloroethene 
tetrachloroethene 

1,1-dichloroethane 
cis-1,2-dichloroethene 
chloroform 
I, I, 1-tri ch 1 oro·ethane 
carbon tetrachloride 
trichloroethene 
tetrachloroethene 
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II ug/1 
110 ug/1 

2.7 ug/1 
22 ug/1 

100 ug/1 
17 ug/1 

7.7 ug/1 
75 ug/1 
15 ug/1 
70 ug/1 
13 ug/1 

8.6 ug/1 
85 ug/1 
2.6 ug/1 

18 ug/1 
3.0 ug/1 

87 ug/1 
16 ug/1 

(Ex. 25) 



72. The well which contained the most organic compounds was well 5, 

located in the center of the Facility. (T. 255) 

73. On October 23, 1991, the Department also sampled stormwater at 

outfall 001. (T. 255, 257) 

74. Exhibit 27 contains the laboratory analysis of the October 23, 

1991 sampling at outfall 001. (T. 256) The results show the presence of the 

following organic compounds: 

cis 1,2-dichloroethene 
chloroform 
trichloroethene 
bromodichloromethane 
dibromochloromethane 
bromoform 

0.8 ug/1 
0.9 ug/1 
0.8 ug/1 
1.2 ug/1 
1.7 ug/1 
0.9 ug/1 

(Ex. 27; T. 257) 

75. Exhibit 28 contains analyses of stormwater samples collected by 

McKees Rocks at outfalls 001, 002, and 003.11 These results were submitted 

to the Department as part of the discovery process. (T. 258-259) 

76. Exhibit 28 shows that 1,2-transdichloroethylene was found to be 

present at outfali 002 in the first set of sampling, at all three outfalls in 

the second set of sampling, and at outfall 003 on the third date of sampling. 

(Ex. 28) 

77. January 18, 1989 was the only date on which the Department 

sampled industrial process waters at the Facility as opposed to stormwater. 

{T .. 164, 285) 

78. Ms. Miller could not identify the source of the VOCs reflected 

in her September and October 1991 sampling. (T. 296) 

11 Although the dates in Exhibit 28 are not clear, it appears to contain 
results of sampling in July, September, and November 1990. 
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79. Ms. Miller could not identify any discharges being made by USX 

or McKees Rocks to the groundwater. (T. 301) 

80. Ms. Miller had no knowledge as to whether McKees Rocks' 

processes add any further contamination to the groundwater. (T. 361) 

81. There is no evidence that conditions at the Facility worsened 

or in any way changed after USX sold the Facility or after transfer of the 

NPDES permit to McKees Rocks. (T. 300) 

82. Outfalls 001, 002, and 003 are inside the property boundaries 

of the Facility. (T. 301) 

83. The Facility is not connected to the Stowe Township storm 

sewers. No facility other than McKees Rocks contributes to the outfalls. (T. 

302-303) 

84. Discharge from the outfalls at the Facility goes through a 

storm sewer into the Ohio River. (T. 366) 

85. The Department has no evidence that there is any leakage from 

the piping system at the Facility, through which the fluids travel once they 

leave the outfalls. (T. 310) 

86. The organic compounds found in the groundwater at the Facility. 

are not naturally occurring. (T. 332) 

87. The following organic compounds found to be present at the 

Facility are listed as toxic substances in Table I of Appendix A to 25 Pa. 

Code, Chapter 16, entitled "Water Quality Criteria for Toxic Substances": 

benzene; 1,1-dichloroethane; methylene chloride; tetrachloroethylene; 

1,2-transdichloroethylene; 1,1,1-trichloroethane; trichloroethylene; 
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chloroform; bromoform; bis (2-ethylhexyl) phthalate; carbon tetrachloride; 

vinyl chloride; 1,1-dichloroethylene; bromodichloromethane (or 

dichlorobromomethane); chlorodibromomethane (or dibromochloromethane). 

Department's laboratory Analysis Methods 

88. Michael Webb is Chief of the Organic Chemistry Laboratory for 

the Department's Bureau of Laboratories. (T. 379) 

89. Prior to that, Mr. Webb held the following positions within the 

Department: Chief of Radiation Measurements Laboratory; Chief Mass Spectro

scopist, first, for the Bureau of Water Quality and, then, for the Bureau of 

Laboratories; chemist with the Bureau of Air Quality; and chemist with the 

Bureau of Occupational Health. (T. 380-381) Mr. Webb has been employed by 

the Department since 1971. (T. 381) 

90. Mr. Webb holds a Bachelor's Degree in chemistry. In addition, 

during his twenty year tenure with the Department, he has taken courses in gas 

chromatography, mass spectrometry, and analysis of priority pollutants in 

environmental matrices. (T. 381-382) 

91. Mr. Webo was accepted by the Board as an expert on organic 

chemistry laboratory procedures, methods of analysis, and interpretation of 

laboratory results. (T. 382-383) 

92. The laboratory analyses contained in Exhibits 24 through 27 

were performed by the Department's Organic Chemistry Laboratory. (T. 388) 

93. The methods of analysis used in Exhibits 24 through 27 fall 

into three groups: volatile analyses using EPA Methods 624 and 524.2; semi

volatile analyses using EPA Method 625; and one sample which involved 

ultraviolet and infrared spectroscopy ("UVIR") analysis. (T. 389) 
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94. EPA Methods 624 and 625 were used to analyze the samples in 

Exhibit 24. (T. 401-402) EPA Methods 624 and 625, as well as UVIR, were used 

to analyze samples in Exhibit 25. (T. 405) EPA Methods 624 and 625 were used 

to analyze the samples in Exhibit 26. (T. 412) EPA Method 524.2 was used to 

analyze the samples in Exhibit 27. (T. 413) 

95. The UVIR method was used in sample 25 to analyze the well water 

sample containing the black pellets. (T. 390, 391, 392) 

96. In this procedure, some of the black pellets were dissolved in 

methylene chloride which was then subjected to ultraviolet spectroscopy and 

infrared spectroscopy. (T. 392) The result of the analysis showed that the 

sample contained a polymer of styrene. (T. 392) 

.. 97. The UVIR analysis is a generally recognized chemical method for 

analysis and characterization of organic materials. (T. 391) 

98. EPA Method 624 is a purge and trap method for the analysis of a 

volatile organic compound. (T. 392, 395) 

99. EPA Method 524.2 is another method used for analyzing volatile 

organic compounds. (T. 395) 

100. EPA Method 625 is a gas chromatograph mass spectroscopy 

("GCMS") method for analyzing semi-volatile organic compounds. (T. 395, 402) 

101. EPA Methods 624 and 524.2 are generally accepted methods for 

analyzing volatile organic compounds. EPA Method 625 is a generally accepted 

method for analyzing semi-volatile organic compounds. (T. 395) 

102. EPA Method 624 is functionally identical to EPA Method 8240 .. 

(T. 419) 
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103. The Department's laboratory follows quality assurance and 

quality control procedures in performing EPA Methods 624, 625, 524.2, and the 

UVIR analysis. (T. 391-395) 

104. This includes routinely calibrating equipment and verifying 

results; it also includes running a reagent blank to insure that the system is 

free of artifacts, including internal standards and surrogate materials to 

assess whether performance criteria are being met. (T. 391, 392-395) 

105. Under EPA Method 624, the laboratory analysis is to be run 

within seven days of collection of the sample. (T. 431) On the laboratory 

results where EPA Method 624 was used, there is no indication of when the 

samples were analyzed after collection. (T. 433, 441) However, it is 

laboratory policy that if the samples had been analyzed more than seven days 

after collection, this would have been noted on the laboratory report. (T. 

441, 443) 

106. It is the policy of the Department's Organics Laboratory 

Section to report quantitative results only for those compounds which are 

detected at the reporting level for the particular method being employed. 

Where a compound is detected at a level less than the reporting limit, it is 

reported as being present but is not reported with a numerical figure. (T. 

407-409, 422-423) 

107. The reporting limits followed by the Department's laboratory 

for most compounds are 2 ug/1 for EPA Method 624, 5 ug/1 for EPA Method 625, 

and 5 ug/1 for EPA Method 524.2. (T. 407, 409, 410, 421) The laboratory will 

report the quantitative results only at or above these levels; however, 

compounds can still be detected at lower levels. (T. 421) 
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108. Table 2 of Appendix 1 to 25 Pa. Code Chapter 16 is entitled 

"Approved EPA Analytical Methods and Detection Limits: Organics" (hereinafter 

referred to as "Table 2"). 

109. EPA Methods 624 and 625 are listed in Table 2. 

110. EPA Method 524.2 is not listed in Table 2. (T. 416, 418) 

111. EPA Method 524.2 is the required method under the federal 

regulations for analyzing drinking water. (T. 417, 419) 

112. The Department did not demonstrate that the aquifer under the 

Facility is used for drinking water. (T. 340) 

113. Although EPA Method 524.2 must be used under the federal 

regulations for analyzing drinking water, it is an acceptable method for 

analyzing raw groundwater. (T. 417) 

114. Analyses run by the Department's laboratory prior to Spring 

1990 would not have used EPA Method 524.2 because the equipment for running 

analyses according to that method was not installed until that time. (T. 469) 

115. It is laboratory policy that any irregularities with a sample 

are to be noted at the time the sample is received by the lab. (T. 456) 

DISCUSSION 

This is a consolidated appeal of two actions taken by the Department 

in connection with the Department's finding of groundwater contamination at 

the McKees Rocks Facility: an NOV issued on June 27, 1990 which directed 

McKees Rocks to submit a site investigation and remediation plan for the 

Facility12 and an Order issued on November 28, 1990 which directed McKees 

12 Although a notice of violation generally is not an appealable action, 
where it is in the form of an order directing the recipient to undertake 
footnote continued 
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Rocks to conduct a groundwater assessment at the Facility. Where the 

Department orders a party to undertake correction action, it bears the burden 

of proving by a preponderance of the evidence that its order was authorized by 

statute and was a proper exercise of its discretion. 25 Pa. Code 

§21.101{b){3); C & L Enterprises, Inc. v. DER, 1991 EHB 514. 

In its post-hearing brief, the Department addressed only whether the 

November 28, 1990 Order was an appropriate exercise of its discretion and did 

not raise any arguments regarding the NOV. Because all matters which are not 

preserved by a party in its post-hearing brief are deemed to be waived, any 

action which the Department sought through the NOV, which was not addressed by 

the subsequent Order, is hereby deemed to be waived. Lucky Strike Coal Co. v. 

Commonwealth, DER, 119 Pa. Cmwlth. 440, 546 A.2d 447 {1988). Therefore, the 

question on which we shall focus is whether the Department's Order, directing 

McKees Rocks to perform a groundwater assessment at the Facility, was 

authorized by statute and was an appropriate exercise of its discretion. The 

Order was issued pursuant to, inter alia, §§5, 316, 402, and 610 of the Clean 

Streams Law, 35 P.S. §§691.5, 691.316, 691.402, and 691.610; §1917-A of the 

Administrative Code, 71 P.S. §510-17; and Article 1, §27 of the Pennsylvania 

Constitution.13 

continued footnote 
specific corrective action, as in this case, it constitutes a final, 
appealable action. Robert H. Glessner. Jr. v. DER, 1988 EHB 773. 

13 The Order also was issued pursuant to §§104{7) and 602 of the Solid 
Waste Management Act, Act of July 7, 1980, P.L. 380, as amended, 35 P.S. 
§6018.101 et seq., at §§6018.104{7) and 6018.602. However, in footnote 5 of 
its post- hearing brief, the Department stated that it would address only the 
Clean Streams Law, the Administrative Code, and the Constitutional provision. 
Therefore, any arguments with respect to the Solid Waste Management Act are 
deemed waived. Lucky Strike, supra. 
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§316 of Clean Streams law 

The Department bases its Order primarily on §316 of the Clean Streams 

Law, which provides in relevant part as follows: 

Section 316. RESPONSIBILITIES OF lANDOWNERS AND 
LAND OCCUPIERS 

Whenever the department finds that pollution 
or a danger of pollution is resulting from a 
condition which exists on land in the 
Commonwealth the department may order the 
landowner or occupier to correct the condition in 
a manner satisfactory to the department or it may 
order such owner or occupier to allow a mine 
operator or other person or agency of the 
Commonwealth access to the land to take such 
action ... 

35 P.S. §691.316 

. Thus, in order to sustain an order under §316 of the Clean Streams 

Law, the Department must establish two things: first, that the recipient of 

the order is either a landowner or occupier of the site in question and, 

second, that pollution or a danger of pollution is resulting from a condition 

which exists on the site. 

There is no dispute that McKees Rocks ha~ occupied the site since 

July 1986, when it leased the Facility from USX. (F.F. 7, 10) In December 

1988, all of the stock of McKees Rocks was acquired by Standard Forged 

Products, which then purchased the real estate and related assets of the 

Facility from USX in January 1989. Following this transaction, McKees Rocks 

continued to occupy and operate the Facility. (F.F. 9) As an occupier of the 

site, McKees Rocks can be ordered under §316 to correct any polluting 

condition which exists thereon. Adams Sanitation Co., Inc. v. DER, 1991 EHB 

249, 255. 
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The second element necessary for liability to attach under §316 is a 

showing that "pollution or a danger of pollution is resulting from a condition 

which exists on [the site in question.]" With respect to this issue, McKees 

Rocks makes the following arguments: (1) The Department cannot demonstrate 

that pollution exists because "a definition of p6llution, with parameters for 

levels of various substances has not been promulgated"; (2) There is no 

evidence of any condition on land occupied by McKees Rocks from which 

pollution or a danger of pollution is resulting; (3) A finding of causation is 

necessary to demonstrate liability under §316; and (4) McKees Rocks is not the 

source of any discharge of pollution to waters of the Commonwealth. 

Definition of Pollution 

Pollution is defined in the Clean Stream Law as follows: 

"Pollution" shall be construed to mean 
contamination of any waters of the Commonwealth 
such as will create or is likely to ~reate a 
nuisance or to render such waters harmful, 

. detrimental or injurious to public health, safety 
or welfare, or to domestic, municipal, 
commercial, industrial, agricultural, 
recreational, or other legitimate beneficial 
uses, or to livestock, wild animals, birds, fish 
or other aquatic life, including but not limited 
to such contamination by alteration of the 
physical, chemical or biological properties of 
such waters, or change in temperature, taste, 
color or odor thereof, or the discharge of any 
liquid, gaseous, radioactive, solid or other 
substances into such waters. The department 
shall determine when a discharge constitutes 
pollution, as herein defined, and shall establish 
standards whereby and wherefrom it can be 
ascertained and determined whether any such 
discharge does or does not constitute pollution 
as herein defined. 

35 P.S. §691.1 
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It is McKees Rocks' contention that the ·Department has failed to "establish 

standards" for what constitutes ''pollution" and that enforcement of an 

undefined standard against McKees Rocks would be arbitrary and capricious. 

(McKees Rocks Post-Hearing Brief, p. 17) 

In its reply brief, the Department disputes this contention, arguing 

that the definition distinguishes between general pollution, as defined in the 

first sentence of this provision, and pollution resulting from discharges, for 

which the Department must establish standards for determining when a specific 

discharge constitutes pollution. It is the Department's contention that the 

promulgation of standards is not a prerequisite under the Clean Streams Law to 

a finding of pollution in general, but only where a discharge is concerned. 

In support of its position, the Department points not only to the 

language of the definition but also to the legislative history of the 

definition of "pollution" in the Clean Streams Law. However, pursuant to the 

Statutory Construction Act, only where the words of a statute are not explicit 

must we examine the legislative history to determine the intent of the 

legislature. Act of December 6, 1972, P.L. 1339, 1 Pa. C.S.A. §1501 et seq., 

at §1921(c). Hellertown Manufacturing Co. v. Commonwealth, 480 Pa. 358, 390 

A.2d 732, 735 (1978). Where the language of a statute is clear and free from 

ambiguity, the legislative intent is to be derived from the plain language of 

the statute itself. Borough of Glendon v. Commonwealth, DER, 145 Pa. Cmwlth. 

238, 603 A.2d 226, 235 (1992), allocatur denied, 530 Pa. 657, 608 A.2d 32 

(1992); Borough of West Chester v. Taxpayers of the Borough of West Chester, 

129 Pa. Cmwlth. 545, 566 A.2d 373, 374-375 (1989). 

With respect to the definition of "pollution" in the Clean Streams 

Law, the language of the statute is clear and free from ambiguity. Pollution 
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is the "contamination of any waters of the Commonwealth such as will create or 

is likely to create a nuisance or to render such waters harmful, detrimental 

or injurious ... " 35 P.S. §691.1. Only where a discharge is concerned, must 

the Department "establish standards" for determining whether the discharge 

constitutes pollution, as defined in the statute. 

The Order in question does not require McKees Rocks to treat a 

discharge but only to submit a groundwater assessment to determine the nature 

and extent of conditions at the site. The Department's authority to require 

such an assessment where a danger of pollution exists is well-established. 

Both §§316 and 402 of the act authorize the Department to order a party to 

take action which may be necessary to prevent potential pollution from 

occurring. Pursuant to §316, the Department may order a landowner or occupier 

to correct a condition which is resulting not only in pollution, but which is 

creating a danger of pollution. 35 P.S. §691.316. Under §402, where the 

Department finds that an activity is creating a danger of pollution to waters 

of the Commonwealth, the Department may require that the activity be conducted 

only pursuant to a permit, or it may establish conditions under which the 

activity may be conducted. 35 P.S. §691.402(a)14 

Moreover, prior decisions by the Commonwealth Court and the Board 

have upheld the Department's authority to order a party to conduct such an 

assessment where a danger of pollution exists. See, e.g., A. H. Grove & Sons, 

Inc. v. Commonwealth, DER, 70 Pa. Cmwlth. 34, 452 A.2d 586 (1982); Gabig's 

Service v. DER, 1991 EHB 1856, 1869; Harbison-Walker Refractories v. DER, 1989 

EHB 1166, 1171; Ernest C. Barkman and Grace Barkman v. DER, 1988 EHB 454, 459. 

14 As noted earlier herein, the Order in question was issued pursuant to, 
inter alia, §§316 and 402 of the Clean Streams Law. 
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Addressing this issue in Barkman, the Board held as follows: 

The Pennsylvania Supreme Court, the 
Commonwealth Court, and this Board have all 
broadly construed the Clean Streams Law to 
authorize the issuance of orders requiring 
testing by the appellants under the Department's 
supervision to determine the extent of pollution, 
as well as performance of abatement measures ..• 
Indeed, the Commonwealth Court has held in ~ 
Grove & Sons, Inc. v. DER, [supra.] that 
circumstantial evidence of a pollutional problem 
will support an order to perform testing ... 
Furthermore, it is unnecessary to await concrete, 
irrefutable evidence of contamination prior to 
the issuance of a testing or inspection order 
where there is a danger of pollution. COA 
Pallets, Inc. v. DER, 1979 EHB 267. 

1988 EHB at 459-460. 

Therefore, if the evidence indicates that a danger of pollution exists at the 

site of the Facility, the Department was authorized in ordering McKees Rocks 

to conduct an assessment of the nature and extent of the problem. 

Finally, we disagree w.ith McKees Rocks' contention that no standards 

exist for the identification of pollution by the Department. Section 93.8a of 

the Department's regulations, dealing with toxic substances, provides, in 

relevant part, as follows: 

93.8a Toxic substances 

(a) The waters of this Commonwealth may not 
contain toxic substances attributable to point or 
nonpoint source water discharges in 
concentrations or amounts that are inimical to 
the water uses to be protected. 

(b) Water quality criteria for toxic 
substances shall be established under Chapter 16 
(relating to water quality taxies management 
strategy-statement of policy) wherein the 
criteria and analytical procedures will also be 
listed. Chapter 16 along with changes made to it 
is specifically incorporated by reference. 

25 Pa. Code §93.8a(a) and (b). 
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Chapter 16 of the regulations at 25 Pa. Code, in turn, contains water quality 

criteria for toxic substances. The water quality criteria are intended to 

protect both aquatic and human life. 25 Pa. Code, Chapter 16, Appendix A, 

Table 1. In addition, the regulations provide definitions of "toxic 

pollutant" and ~priority~ollutant" as follows: 

Toxic po1lutant--Those pollutants, or 
combinations of pollutants, including disease
causing agents, which after discharge and upon 
exposure, ingestion, inhjalation, or assimilation 
into any organism, either directly from the 
environment or indirectly by ingestion through 
food chains, will, on the basis of information 
available to the Administrator, cause death, 
disease, behavioral abnormalities, cancer, 
genetic mutations, physiological malfunctions, 
including malfunctions in reproduction, or 
physical deformations in such organisms or their 
offspring. 

Priority po77utants--The chemicals identified by 
the EPA for priority in water pollution control, 
under Section 301(a)(1) of the Clean Water Act 
{33 U.S.C.A. §1317(a){1)). 

25 Pa. Code §93.1 

Presence of Pollution or Danger of Pollution at the Facil itv 

In the present case, the evidence documents the presence of volatile 

organic compounds in the groundwater15 at the site of the McKees Rocks 

Facility, many of which are found in Chapter 16's list of toxic substances. 

The first evidence of groundwater contamination at the Fac i1 ity was 

provided to the Department by USX, the former owner of the site, when it 

applied for an NPDES permit. In 1983, as part of the NPDES application, USX 

15 Groundwater is a "water of the Commonwealth" as defined in §1 of the 
Clean Streams Law, 35 P.S. §691.1. 
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submitted the results of wastewater sampling at outfalls 018, 019, and 020 

(later, 001, 002, 003, respectively), which showed the presence of several 

volatile organic compounds at each outfall. The volatile organic compounds 

found to be present were solvents used in USX's operations at the Facility. 

After conducting an investigation, USX traced the source of the compounds to 

certain groundwater supply wells used as a water supply for the Facility's 

processes and as cooling water. 

The NPDES permit which was issued to USX on September 30, 1985, and 

ultimately transferred to McKees Rocks, authorized discharges from outfalls 

001, 002, and 003 to the Ohio River. The permit also imposed monitoring· 

requirements at the outfalls for certain parameters and required that a taxies 

reduction evaluation {"TRE") be performed to determine the source and extent 

of pollutants in a discharge and to demonstrate a means for reducing or 

eliminating the pollutants. 

The TRE was never performed because USX idled its operations at the 

. Facility in 1985, and in 1986 the Department agreed to delay implementation of 

the TRE until further notification when the produ~tion level had increased. 

This was documented by· the issuance of Amendment 1 to the NPDES permit on 

January 23, 1987. 

From July 1986 to January 1989, USX leased the Facility to McKees 

Rocks. On January 6, 1989, USX sold the real estate and related assets of the 

Facility to Standard Forged Products which had acquired the stock of McKees 

Rocks. Following the sale, McKees Rocks continued to operate the Facility. 

The NPDES permit was transferred to McKees Rocks on March 30, 1990. 

Groundwater contamination was still present at the Facility when it 

was acquired by McKees Rocks' owner, Standard Forged Products, as documented 
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by a December 13, 1989 letter from Justin Modic, McKees Rocks General Manager, 

to Department Water Quality Specialist, Patricia Miller: "The ground water 

under the plant is contaminated with 1,2-transdichloroethylene and other 

contaminates[sic]." 16 The letter further states that water used in certain 

processes at the Facil;ty "is pumped from the underground contaminated water 

supply and then is dumped in the river at Outfall 002. Plant processes add no 

contamination to this water .•. " (F.F. 42) 

Furthermore, DMRs submitted from the fourth quarter of 1986 through 

July 1990, while McKees Rocks operated the Facility, documented the presence 

of methylene chloride, chloroform, and 1,2-transdichloroethylene, all of which 

are toxic substances contained in Table 1 of Appendix A to Chapter 16, 25 Pa. 

Code, "Water Quality Criteria for Toxic Substances" {"Table 1"). (F.F. 45, 

87) 

The first sampling done at the McKees Rocks Facility by the 

Department was on January 18, 1989, when Water Quality Specialist Patty Miller 

sampled at outfall 002 {formerly outfall 019) in connection with a statewide 

waste load allocation analysis being conducted by the Department. At this 

time, Ms. Miller sampled the process wastewater being discharged by the 

Facility at outfall 002. The sampling results revealed the presence of VOCs, 

eight of which are listed as toxic substances in Table 1: vinyl chloride; 

1,1-dichloroethylene; 1,1-dichloroethane; 1,2-transdichloroethylene; 

chloroform; 1,1,1-trichloroethane; trichloroethylene; and benzene. (F.F. 53, 

87) Following this sampling, Ms. Miller met with General Manager Justin Modic 

and two other individuals at the McKees Rocks Facility on January 23, 1990. 

16 McKees Rocks did not test the groundwater in the wells to verify this 
information, but relied on analyses done by USX. (F.F. 44) 
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At this meeting, Ms. Miller advised McKees Rocks that the groundwater 

contamination at the Facility would have to be addressed. 

Several representatives of the Department, including Ms. Miller, met 

with Mr. Modic and the two other individuals on May 8, 1990, to discuss the 

issue of groundwater contamination at the Facility. Following that meeting, 

on June 27, 1990, the Department issued an NOV to McKees Rocks. This was 

followed by the November 28, 1990 Order at issue in this appeal, which 

requires McKees Rocks to perform a groundwater assessment at the Facility. 

The next round of sampling which the Department undertook at the 

Facility was on September 25, 1991. By this time, McKees Rocks had installed 

a circulation system which had eliminated any discharge of process or cooling 

water from the Facility. Because there was no longer any wastewater being 

discharged from the Facility, Ms. Miller gathered samples of stormwater at 

outfalls 001, 002, and 003. Results of sampling at outfall 001 detected the 

presence of seven VOCs, four of which are listed as toxic substances in Table 

1: chloroform, bromoform, bromodichloromethane {or dichlorobromomethane), and 

dibromochloromethane {or chlorodibromomethane). Sampling at outfall 002 

revealed the presence of seven VOCs, five of which are listed in Table 1 as 

being toxic substances: 1,1-dichloroethane; 1,1,1-trichloroethane; bromoform; 

bromodichloromethane {or dichlorobromomethane); ,and dibromochloromethane {or 

chlorodibromomethane). Finally, four VOCs were found to be present in the 

sampling at outfall 003, two of which are toxic substances listed in Table 1: 

1,1-dichloroethane and 1,1,1-trichloroethane. {F.F. 66, 87) 

Stormwater at outfall 001 was again sampled by the Department on 

October 23, 1991. On that date, six VOCs were found to be present in the 
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sample, including four which are toxic substances under Table I: chloroform, 

bromoform, bromodichloromethane, and dibromochloromethane. {F.F. 74, 87) 

In addition to stormwater and wastewater sampling at the outfalls, 

the Department also sampled groundwater at three of the groundwater supply 

wells at the Facility. The wells supply water for use in the Facility's 

processes and as cooling water. Sampling at wells I, 5, and 6 was done on 

October 22, I99I and again at well 5 on October 23, I991. Sampling at well 6. 

revealed the presence of bis (2-ethylhexyl) phthalate, which is listed as a 

toxic substance in Table I. Black pellets containing a polymer of styrene 

were also found in the water of well 6; however, no styre·ne was found to be 

present in the water itself. Sampling at well I revealed the presence of 

cis-I,2-dichloroethene and I,I-dichloroethane, the latter being listed in 

Table I as a toxic substance. Several samples w~re taken at well 5, revealing 

the presence of the following toxic substances: I,I-dichloroethane; 

chloroform; I,I,I-trichloroethane; and carbon tetrachloride. (F.F. 71, 87) 

The VOCs found in the groundwater at the Facility are not naturally occurring. 

(F.F. 86) 

As noted earlier, "pollution" is defined in §I of the Clean Streams 

Law as contamination of any water·of the Commonwealth which is creating or is 

likely to create a nuisance o~ render such water harmful, including, inter 

alia, alteration of the chemical property of the water. The Department's 

sampling of the outfalls and groundwater supply wells, as well as the DMRs 

submitted while McKees Rocks has occupied the property, demonstrate that the 

groundwater under the Facility is contaminated with a number of substances 

which are recognized in the regulations as being toxic at certain levels and 

which are not naturally occurring in the groundwater. Moreover, a number of 
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the substances found to be present in the groundwater at the Facility have 

previously been recognized by this Board as constituting 11 pollution 11
• See 

Baumgardner v. DER, 1989 EHB 61 (Benzene, 1,1-dichloroethane, 

trichloroethylene, and trace amounts of methylene chloride and 

tetrachloroethylene found in groundwater samples were recognized by the Board 

as being hazardous substances); Leech Tool & Die Works. Inc. v. DER, 1989 EHB 

177 (Pollution was found to exist where soil and groundwater were contaminated 

with trichloroethylene).17 

Based on the evidence before us, we find that the Department has 

demonstrated that pollution or a danger of pollution exists at the Facility 

occupied by McKees Rocks. On that basis, the Department was authorized under 

§316 of the Clean Streams Law to order McKees Rocks to assess the extent of 

groundwater contamination at the Facility. 

Polluting Condition 

McKees Rocks argues, however, that there is no condition at the 

Facility from which pollution or a danger of pollution is resulting. In other 

words, even if we find that pollution exists at the Facility, McKees Rocks 

argues that the Department has not demonstrated that there is any condition at 

the site giving rise to the pollution as required by §316 of the Clean Streams 

Law. (McKees Rocks Post-Hearing Brief, p. 18) 

17 The Department also points to the fact that a number of the substances 
found to be present at the Facility are regulated under the federal drinking 
water standards. However, the Department presented no evidence that the 
aquifer beneath the Facility is used for drinking water. (F.F. 112) Because 
we have determined that pollution exists at the Facility on the basis of other 
evidence, we need not address the Department's argument regarding drinking 
water standards as evidence of pollution. 
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Under §316, the Department must demonstrate that "pollution or a 

danger of pollution is resulting from a condition which exists on land" 

occupied by McKees Rocks. 35 P.S. §691.316. To meet this burden, the 

Department must "prove that a polluting substance (the 'condition') existed on 

land ... owned and/or occupied [by the appellant] and that this 'condition' has 

reached or threatens to. reach the waters of the Commonwealth." Philadelphia 

Chewing Gum Co. et al. v. DER, 1976 EHB 269, 297 aff'd in part and reversed in 

ngrt on other grounds, 35 Pa. Cmwlth. 443, 387 A.2d 142 (1978), aff'd in part 

and dismissed in part sub nom, National Wood Preservers. Inc. v. 

Commonwealth. DER, 489 Pa. 221, 414 A.2d 37 (1980). In the Philadelphia 

Chewing Gum case, the polluting "condition" which was found to exist was the 

presence of pentachlorophenol mixed with oil in the water table below the 

surface of land owned or occupied by the appellants. 

In the present case, we have no trouble finding that the Department 

has demonstrated that a pollutional condition exists. Whereas in Philadelphia 

Chewing Gum the polluting condition was the presence of pentachlorophenol and 

oil in the water table below the surface of the appellants' property, in this 

case the presence of numerous toxic substances in the groundwater at the 

Facility constitutes a pollutional condition. The presence of these 

contaminants has infiltrated stormwater running across the surface of the 

site, as demonstrated by the Department's stormwater sampling at all three 

outfalls. It also threatens to result in further pollution, as the stormwater 

which discharges through the outfalls is eventually discharged to the Ohio 

River. 
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Therefore, there is no basis for McKees Rocks' argument that the 

Department has failed to demonstrate that a pollutional condition exists at 

the Facility. 

Causation under §316 

It has been clearly stated that a landowner or occupier need not be 

at fault in order to be held liable under §316. Western Pennsylvania Water 

Co. v. Commonwealth, PER, 127 Pa. Cmwlth. 26, 560 A.2d 905, 908 (1989), aff'd, 

526 Pa. 443, 586 A.2d 1372 (1991); Commonwealth. PER v. PBS Coals. Inc., 112 

Pa. Cmwlth. I, 534 A.2d 1130 (1987), allocatur denied, _ Pa. _, 551 A.2d 

217 (1988). In ·ather words, the standard under §316 is one of strict 

1 iabil ity. 

McKees Rocks recognizes that §316 imposes strict liability, but 

argues that even where a standard of strict liability is applied, .it is still 

necessary to establish causation, that is, some connection between the party's 

actions or omissions and the injury suffered. In support of its argument, 

McKees Rocks cites three cases in tort law, all involving issues of products 
' 

liability. McKees Rocks also cites a number of cases involving liability 
! 

under ~316: ~estern Pennsylvania Water, supra; the Board's decision in 

HarbiJon-Walkir Refractories v. PER, 1989 EHB 1166; and, finally, National 
I ~ , 

', I Wood Preseryell's, Inc. v. Commonwealth. PER, 489 Pa. 221, 414 A.2d 37 (1980), 
I I 
. I 

and its related predecessor case, Philadelphia Chewing Gum Corp. v. 

Commonwealth. PER, 35 Pa. Cmwlth. 443, 387 A.2d 142 (1978). The Department 

did not respond to this argument in its reply brief. 

The Philadelphia Chewing Gum case involved the issuance of orders 

under §316 to correct a pollutional condition which the Department determined 

to exist on land owned and occupied by the appellants. In its adjudication of 
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the case, the Environmental Hearing Board had ruled that under §316 a 

landowner or occupier may be ordered to correct a pollutional condition which 

exists on land which he owns or occupies regardless of whether the condition 

was created or actively maintained by him. Philadelphia Chewing Gum, 1976 EHB 

at 301. 

On appeal, the Commonwealth Court held that the Board had committed 

an error of law in concluding that §316 is a declaration of strict liability 

based solely on ownership or occupancy of the land on which the condition 

exists. Philadelphia Chewing Gum, 387 A.2d at 148. The Commonwealth Court 

ruled that a landowner or occupier of land on which a pollutional condition 

exists can be ordered under §316 to take corrective measures only if he 

permitted or authorized the creation of the condition on his land, knew or 

should have known of the existence of the condition on the land, or associates 

himself in some way with the condition after its creation other than mere 

ownership or occupancy. Id. at 150. 

On appeal to the Pennsylvania Supreme Court, however, the Court 

rejected the notion that a landowner or occupier may not be held liable under 

§316 for a condition which he did not create. The Court stated as follows: 

Appellants do not argue that Section 316 is 
"unduly oppressive" because of its economic 
impact or its interference with their use of the 
property. Rather, appellants advance the 
somewhat unique argument that Section 316 is 
unduly oppressive because it imposes liability 
upon appellants solely on the basis of their 
ownership or occupancy of the land in question. 
It is unconstitutional, argue appellants, for DER 
to issue a corrective order to a landowner or 
occupier absent a showing of the party's 
responsibility for causing the polluting 
condition. 
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We disagree. First it is absolutely clear that 
the corrective orders here are based on much more 
than mere ownership or occupancy. As discussed 
above, they are based upon legislation designed 
to eliminate all water pollution, and the 
Environmental Hearing Board's findings that a 
substance, determined to be pollution, resides 
under appellant's land and can feasibly be 

·removed. There is thus a reasonable and concrete 
basis for the corrective orders here. 

It is also clear that the validity of an 
exercise of police power over land depends little 
upon the owner or occupier's responsibility for 
causing the condition giving rise to the 
regulation. 

National Wood Preservers, 414 A.2d at 45. The Court adopted the reasoning of 

the U.S. Supreme Court in Penn Central Transportation Co. v. New York, 438 

U.S. 104 (1978), and Miller v. Schoene, 276 U.S. 272 (1928), that a property 

holder's responsibility for a condition on his land which is subject to 

regulation is not determinative in assessing the validity of the regulation. 

This matter was again reviewed in Bonzer v. Commonwealth, DER, 69 Pa. 

Cmwlth. 633, 452 A.2d 280 (1982) and PBS Coals, supra. In Bonzer, the 

Commonwealth Court stated, "In National Wood Preservers .•. the Supreme Court 

rejected the contention that some form of fault is necessary in order to 

impose liability, pursuant to the Clean Streams Law, on a landowner for 

pollution emanating from his property." 452 A.2d at 284 (Citations omitted). 

On that basis, the Court held "that aspect of the decision of this Court in 

Philadelphia Chewing Gum Corporation requiring a showing by DER of the 

defendant landowner's culpability is ... of questionable continuing validity." 

Id. at 285. 

McKees Rocks argues, however, that the notion of strict liability 

under §316 of the Clean Streams Law was subsequently rejected by the Common

wealth Court in William J. Mcintire Coal Co. v. Commonwealth, DER, 108 Pa. 
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Cmwlth. 443, 530 A.2d 140 (1987), allocatur denied, Pa. , 540 A.2d 536 

(1988). The Court in Mcintire cited the concurring opinion of Justice. 

Flaherty in National Wood Preservers, supra., which had refuted the notion of 

strict liability under §316 in favor of liability attaching only where the 

landowner or occupier knew of the polluting condition and positively 

associated itself with the condition indicating an intent to adopt it. 

Mcintire, 530 A.2d at 144. However, this reasoning in Mcintire was 

subsequently dismissed by the Court in the case of Western Pennsylvania Water 

Co. v. Commonwealth. PER, supra. Regarding the aforesaid language of the 

Mcintire decision, the Court in Western Pennsylvania Water stated: 

The language WPW relies upon did not form the 
basis for our holding and is merely dicta. 
Further, we dismiss WPW's argument since fault is 
not a prerequisite to establishing liability 
under Section 316 of the Clean Streams Law. 

560 A.2d at 908 

Thus, it is clear that a landowner or occupier need not be at fault for 

liability to attach under §316. 

McKees Rocks, however, points to language in the Board's decision in 

Harbison-Walker Refractories v. PER, 1989 EHB 1166, as requiring more than 

mere ownership or occupancy status for liability under §316 to attach. In 

that case, acid mine discharges were found to emanate from land which was 

mined by Harbison-Walker and its predecessor. The Department ordered 

Harbison-Walker to implement a monitoring plan which would define the 

hydrogeology of the mine site and identify the source of the acid mine 

discharges. Harbison-Walker appealed the order arguing, inter alia, that 

there was no causal connection between the discharges and Harbison-Walker's 

mining activities since the discharges existed prior to its acquisition of the 
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mineral rights at the mine. The question of the Department's authority under 

the Clean Streams Law was addressed in an opinion by the Board denying 

Harbison-Walker's request for a supersedeas. McKees Rocks focuses on the 

following language in that opinion: "[In order] to sustain the Department's 

order under the Clean Streams Law, we must find evidence of a pollutional 

condition and some nexus between Harbison-Walker and that condition." Id. at 

1171 (Emphasis added). McKees Rocks points to this language as requiring a 

finding of causation under §316. 

The focus in Harbison-Walker was on whether a supersedeas should be 

granted and not solely on the question of whether the Department's order was 

an appropriate exercise of its authority. Moreover, the language in question 

does not specifically address §316 but, rather, the Department's authority 

under the Clean Streams Law in general. The "nexus" which is required under 

§316 is merely that the party in question either own or occupy the land on 

which the polluting condition exists. This has been clearly established in 

decisions of both the Commonwealth Court and the Board: Western Pennsylvania 

Water, supra; Paul F. and Madeline R. Kerrigan v. ·DER, EHB Docket No. 

90-188-MR (Adjudication issued April 8, 1993), p. 22; Altoona City Authority 

v. DER, 1992 EHB 779, 782-83; Gabig's Service v. DER, 1991 EHB 1856, 1867. 

Thus, we reject McKees Rocks' argument that a finding of causation is 

necessary under §316 of the Clean Streams Law. 

Source of the Discharge 

Citing the case of Commonwealth v. Barnes & Tucker Co., 472 Pa. 115, 

371 A.2d 461 (1977) (hereinafter "Barnes & Tucker II"), McKees Rocks argues 

that "'it is not the source of the polluted water itself, but the source of 

the discharge ... into the waters of the Commonwealth' which is important." 
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(McKees Rocks Post-Hearing Brief, p. 23} McKees Rocks contends that if water 

is already polluted when it reaches the boundary of the Facility, then McKees 

Rocks is not the source of the discharge. 

McKees Rocks' reliance on the aforesaid language in Barnes & Tucker 

11 is misplaced. Barnes & Tucker II did not involve the interpretation of 

§316 of the Clean Streams Law. In fact, in an earlier opinion, the Court 

acknowledged that §316 was not in issue since no administrative order had been 

issued under that provision. Commonwealth v. Barnes & Tucker Co., 455 Pa. 

392, 319 A.2d 871, 880 (1974) ("Barnes & Tucker 1"}. McKees Rocks itself 

acknowledges that the aforesaid language refers to the interpretation of §315 

of the Clean Streams Law, 35 P.S. §691.315. That provision deals specifically 

with the operation of mines and states in relevant part as follows: 

(a} No person or municipality shall operate a 
mine or allow a discharge from a mine into the 
waters of the Commonwealth unless such operation 
or discharge is authorized by the rules and regu
lations of the department or such person or 
municipality has first obtained a permit from the 
department ... The operation of any mine or the 
allowing of any discharge without a permit or 
contrary to the terms or conditions of a permit 
or contrary to the rules and regulations of the 
department, is hereby declared to be a nuisance. 

35 P.S. §691.315(a). 

This provision clearly is not applicable to the case before us. 

McKees Rocks then goes on to argue that if a landowner or occupier is 

not the source of the pollution, then it must positively associate itself with 

the condition in order to be held liable under §316. This is the so-called 

"adoption theory" advanced by Justice Flaherty in his concurring opinion in 

National Wood Preservers, supra., and cited by the Commonwealth Court in 

Mcintire, supra., as discussed in the previous section. As we have already 
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noted, this theory was not advanced by the majority of the Pennsylvania 

Supreme Court in National Wood Preservers and was ultimately rejected by the 

Commonwealth Court in Western Pennsylvania Water, supra. 

Moreover, as the Department points out in its reply brief, at the 

hearing McKees Rocks clearly waived its right to pursue this argument. On 

page 377 of the hearing transcript, counsel for McKees Rocks stated as 

follows: 

Mr. Addison: Assuming there is no law that comes 
out between now and when we brief this, I can 
tell you that we are not pursuing what I'm going 
to call the adoption of the condition doctrine, 
provided the Commonwealth is not pursuing it. 

If you want to use a stronger term and say we 
both abandon it or withdraw it? 

Ms. Curtiss: Yes. 

Mr. Addison: That's fine. 

Page 378 of the transcript further reads as follows: 

Judge Mack: Let the record show that both 
parties have agreed to abandon the theory of 
adoption, if it was ever a part of this case and, 
further, neither party will brief on that 
subject. 

Mr. Addison: We, on behalf of McKees Rocks, 
agree to that, Your Honor. 

Ms. Curtiss: Thank you. We agree to that. 

Therefore, even if the adoption theory were a valid basis for denying 

liability under §316, McKees Rocks has waived any right to pursue this 

argument. 
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. Delegation of Responsibility 

McKees Rocks argues that it is the Department's responsibility to 

identify the source of any pollution and that, by issuing the Order in 

question, the Department has impermissibly attempted to delegate this 

responsibility to McKees Rocks. 

As noted earlier, this Board has recognized the Department's 

authority under the Clean Streams Law to issue orders directing a party to 

conduct studies or testing to determine the source or extent of pollution. 

Gabig's Service, supra.; Harbison-Walker Refractories, supra.; Barkman, supra. 

Moreover, this matter was previously addressed in an earlier Opinion 

issued in this appeal. See McKees Rocks Forging, Inc. v. DER, 1991 EHB 1313. 

Therein, we ruled that McKees Rocks was precluded from raising this issue by 

virtue of the fact that it was not raised in McKees Rocks' notice of appeal 

and good cause was not shown for raising it at a later date. Id. at 1321 

(citing Pennsylvania Game Commission v. Department of Environmental Resources, 

97 Pa. Cmwlth. 78, 509 A.2d 877 (1986), aff'd on other grounds, 521 Pa. 121, 

555 A.2d 812 (1989).} For the same reason, McKees Rocks is precluded from 

attempting to raise this issue in its post-hearing brief. 

Reasonableness of Order 

McKees Rocks asserts that, even if the Board concludes that the 

Department has the power to order McKees Rocks to identify the source of a 

polluting condition and correct it, the Department has not demonstrated that 

the provisions of its Order are reasonable or a valid exercise of its police 

power. In support of its argument McKees Rocks cites the case of Lawton v. 

Steele, 152 U.S. 133 (1894). 
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Lawton sets forth a three-pronged standard to be used by courts in 

determining whether a state's exercise of its police power is valid: (1) the 

interest of the public must require it; (2) the means chosen must be reason

ably necessary for the accomplishment of the purpose; and (3) the means chosen 

must not be unduly oppressive upon individuals. This standard has been 

adopted by the Pennsylvania Supreme Court in the assessment of regulatory 

legislation under the Pennsylvania Constitution. National Wood Preservers, 

414 A.2d at 43-44; Western Pennsylvania Water, 560 A.2d at 909. 

In National Wood Preservers, the Pennsylvania Supreme Court found 

that the appellants had failed to demonstrate that the Department's orders to 

correct polluting conditions on land owned or occupied by them were 

unreasonable under the Lawton test. The Court found that the Department's 

§316 orders satisfied the first two prongs of the test. As to the third 

prong, the Court relied on Penn Central Transportation Co. v. New York, 

supra., in identifying two factors to be considered in determining whether 

governmental action is unduly oppressive: first, the economic impact of the 

regulation on the property holder and, second, the character of the 

governmental action as being intrusive. National Wood Preservers, 414 A.2d at 

45. The Court found that the appellants had failed to present any evidence of 

economic impact or intrusive action. Rather, the appellants argued that §316 

is unduly oppressive because it imposed liability upon them solely on the 

basis of their ownership or occupancy of the land in question. The Court 

rejected this argument, finding that the §316 orders 

are based upon legislation designed to eliminate 
all water pollution, and the Environmental 
Hearing Board's findings that a substance, 
determined to be pollution, resides under 
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appellant's land and can feasibly be removed. 
There is thus a reasonable and concrete basis for 
the corrective orders here. 

Id. 

In the present case, McKees Rocks provides us with no clue as to 

which prong or prongs of the Lawton standard it contends have been violated by 

the Department's order, nor does it explain how this standard has been 

violated. It states only as follows: 

The undisputed facts show that DER knew about the 
condition for ten years and did nothing. Just 
two months before it's [sic] regulatory authority 
under the NPDES permit was' to expire, DER cites 
McKees Rocks for the violations which occurred 
during USX's ownership. 

(McKees Rocks Post-Hearing Brief, p. 25) 

At first glance, this argument appears to be one of estoppel or 

discriminatory treatment. However, those arguments are addressed elsewhere in 

McKees Rocks' post-hearing brief. Therefore, it appears that McKees Rocks is 

arguing that it was unreasonable for the Department to issue an order to 

McKees Rocks for violations which the Department knew existed while USX owned 

the site. However, even during a portion of the time when USX owned the 

Facility, McKees Rocks occupied and operated it and, as such, would have been 

liable under §316 for any pollutional condition on the site. Moreover, even 

if the pollution originated during USX's ownership and occupation of the 

Facility,18 it has been clearly established that a subsequent landowner or 

occupier can be ordered to correct the polluting condition. National Wood 

Preservers, supra.; Western Pennsylvania Water, supra. 

18 The evidence does not establish whether McKees Rocks in any way 
contributed to the pollution of groundwater at the Facility. (F.F. 80, 81) 
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Finally, McKees Rocks seems to suggest that once the NPDES permit had 

expired, the Department's power to regulate the condition also expired. On 

the contrary, the Department's authority to act under §316 is not dependent 

upon the existence of an NPDES permit. Under §316, the Department has the 

power to order the correction of any pollutional condition regardless of 

whether the landowner or occupier of the site holds an NPDES permit.19 

Thus, we conclude that there is no basis for finding the Department's order to 

be unreasonable or an invalid exercise of governmental authority. 

Special Immunities 

Article I, §17 of the Pennsylvania Constitution prohibits the passage 

of any ex post facto law, or "any law impairing the obligation of contracts, 

or making irrevocable any grant of special privileges or immunities ... " It is 

McKees Rocks' contention that "[b]y agreeing with USX and interpreting the 

Clean Streams Act so that USX would not be liable, whereas similarly situated 

McKees Rocks would be liable, DER has created a special immunity for USX" in 

violation of Article I, §17. (McKees Rocks Post-Hearing Brief, p. 26) 

In support of its argument that the Department's order violates 

Article I, §17, McKees Rocks cites North American Oil & Gas Co. v. DER, 1991 

EHB 46, which involved an order by the Department directing the appellant, 

North American, inter alia, to cease the discharge of brine to waters of the 

Commonwealth and submit a plan for disposal of the brine. The opinion cited 

by McKees Rocks i nvo 1 ved a motion for partial summary judgment filed by the 

Department. Although one of the issues raised in North American's notice of 

appea1 was whether the Department's order violated Article I, §17 of the 

19 As we noted earlier in this Adjudication, the term "pollution" 
encompasses more than discharges, which may constitute one type of pollution. 
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Pennsylvania Constitution, the Department's motion did not address this issue 

and, therefore, the Board did not reach the question of whether Article I, §17 

had been violated. See 1991 EHB at 51. Therefore, McKees Rocks' reliance on 

this case is misplaced. 

In its reply brief, the Department cites the case of Johnson v. 

Pennsylvania Housing Finance Agency, 453 Pa. 329, 309 A.2d 528 (1973), as 

reading the language of Article I, §17 as "nothing more than an amplification 

of the Federal and State constitutional prohibition against the impairment of 

contracts." 309 A.2d at 537. However, the language to which the Court was 

referring was not the language of Article I, §17 but, rather, the language of 

the statutory provision being challenged by the plaintiff. 

McKees Rocks argues that the Department has created a special 

immunity for USX by failing to find it liable under the Clean Streams Law. 

Although McKees Rocks labels its argument as one of "special immunities" and 

refers to Article I, §17 of the State Constitution, in fact, its argument 

appears to be one of discriminatory enforcement. That is, McKees Rocks 

appears to be contending that the Department discriminately chose to enforce 

§316 against McKees Rocks, while not pursuing any enforcement action against 

usx. 
It is well-established that an agency's exercise of prosecutorial 

discretion is not subject to judicial review. Frawley v. Downing, 26 Pa. 

Cmwlth. 517, 364 A.2d 748 (1976), cert. denied, 436 U.S. 910; The Babco~k & 

Wilcox Company v. DER, EHB Docket No. 91-556-MR (Opinion and Order Sur Motion 

to Dismiss For Lack of Jurisdiction issued January 8, 1993); Paul F. Burroughs 

et al. v. DER, 1992 EHB 1084; Edward Simon v. DER, 1991 EHB 765. Such an 

exercise of an agency's prosecutorial discretion involves a determination of 
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whether or not to pursue enforcement action against those it regulates. 

Frawley, 364 A.2d at 749; Burroughs, 1992 EHB at 1086. 

McKees Rocks, however, argues that the Department's-prosecutorial 

discretion in this matter amounts to discriminatory enforcement. Our Superior 

Court has stated that "[i]n order to establish an allegation of dis-

criminatory enforcement it is necessary to prove that such enforcement 

contains an element of intentional or purposeful discrimination." Kroger Co. 

v. O'Hara Township, 243 Pa. Super. 479, 366 A.2d 254, 256 (1976) (citing 

Snowden y. Hughes, 321 U.S. 1 (1943).), vacated on other grounds, 481 Pa. 101, 

392 A.2d 266 (1978); Norris V. Commonwealth, ___ Pa. Cmwlth. ___ , 625 A.2d 

179, 183 (1993). The Court further stated that "[p]roof of mere laxity of 

enforcement by the authorities is not sufficient to establish an impermissible 

exercise of discrimination in the enforcement of the law." Kroger, 366 A.2d 

at 256 (citing Oyler y. Boyles, 368 U.S. 448 (1962).) This standard has been 

applied by the Board in reviewing allegations of discriminatory enforcement by 

the Department. See Sechan Limestone Industries, Inc. v. DER, 1986 EHB 134, 

167-168. 

Pursuant to the language of Kroger and Sechan, McKees Rocks has the 

burden of demonstrating by a preponderance of the evidence that the 

Department's order constituted intentional or purposeful discrimination. 25 

Pa. Code §21.101(a).20 All that McKees Rocks offers is the argument that 

the Department took action against it and not against USX. As set forth in 

Kroger, that is not enough to demonstrate discriminatory enforcement. 

20 Section 21.101(a) of the Board's rules states that any party asserting 
the affirmative of an issue bears the burden of proof. Because the argument 
of discriminatory enforcement is an affirmative defense raised by McKees 
Rocks, it bears the burden of proving it. 
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Moreover, even if it can be shown that the Department's failure to prosecute 

USX is improper, that still does not excuse McKees Rocks from liability under 

§316. As an occupier of the site on which a pollutional condition exists, 

McKees Rocks can be ordered to take corrective action regardless of whether 

USX may also be liable. 

McKees Rocks argues that USX's special immunity is further reinforced 

by McKees Rocks' inability to join USX as a third-party defendant under the 

Board's rules. ~McKees Rocks Forging. Inc .. v. DER, 1991 EHB 730 (Opinion 

and Order denying McKees Rocks' Motion to Dismiss for Failure to Join 

Indispensable Party). However, McKees Rocks' inability to join USX as a 

third-party defendant does not create a special immunity for USX. The Board 

lacks the power to order the joinder of any party in a proceeding before it. 

If the situation were reversed and USX were the appellant in this proceeding, 

it, likewise, would not have been able to join McKees Rocks as a third-party 

defendant. Therefore, the rule against joinder does not create a special 

privilege or immunity for USX. 

Moreover, as the Department points out in its reply brief, the order 

in question requires McKees Rocks to conduct an assessment of the groundwater 

contamination of the site. It is clear that the party in the best position to 

conduct such an assessment is the one occupying the site. McKees Rocks has 

occupied the Facility since 1986 and, thus, is in the best position to assess 

the extent of groundwater contamination which is present. At this point, no 

one, including McKees Rocks, has been ordered to correct or remediate the 

groundwater contamination at the Facility. We have no knowledge as to which 

parties the Department may choose to proceed against in ordering a clean-up of 

the site, or if, in fact, such an order will be issued. 
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Finally, McKees Rocks argues th~t it has never owned the property in 

question and that Standard Forged Products is the current owner of the 

property. Again, §316 of the Clean Streams Law allows the Department to order 

either a landowner or occupier of a site to take corrective action with 

respect to a pollutional condition on the site. Thus, McKees Rocks cannot 

escape liability on the basis that it is not an owner of the site. Moreover, 

as stated above, as the occupant of the Facility since 1986, McKees Rocks is 

in the best position to conduct an assessment of contamination which exists at 

the site. 

We conclude that there is no basis for finding that the Department's 

order is violative of Article I, §17 of the Pennsylvania Constitution. 

Equal Protection 

McKees Rocks next argues that the Department has violated the equal 

protection clause of the Fourteenth Amendment to the U. S. Constitution by 

allowing USX to use certain processes in its operation of the Facility which 

McKees Rocks was not allowed to use. Since this is an affirmative defense 

being raised by McKees Rocks, it bears the burden of proving by a 

preponderance of the evidence that the Department's action was violative of 

the equal protection clause. 25 Pa. Code §21.10l{a). 

Although McKees Rocks' brief does not expand on this argument beyond 

two sentences, we understand McKees Rocks to be referring to USX's use of 

groundwater as cooling water in certain processes at the Facility, and the 

discharge of the process wastewater to the Ohio River pursuant to its NPDES 

permit. Sometime after the sale of the Facility by USX, McKees Rocks 

installed a recirculation system which eliminated the use of contaminated 

groundwater as cooling water in the Facility's processes and which also 
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eliminated the discharge of process wastewater from the Facility. (F.F. 64) 

McKees Rocks argues, "Absent evidence of changed conditions, whatever 

processes USX was allowed to use are equally justified for McKees Rocks." 

(McKees Rocks Post-Hearing Brief, p. 27) 

!here is little evidence in the record regarding McKees Rocks' 

installation of the recirculation system or the exact circumstances under 

which it occurred. The only evidence regarding the installation of the 

recirculation system comes in the form of a letter from McKees Rocks' General 

Manager, Justin Modic, to Department Water Quality Specialist Patricia Miller. 

In the letter, dated December 13, 1989, Mr. Modic states that the company had 

installed "a complete recirculation system on the axle line [which] eliminates 

70% of the water which was discharged to the river by USX under a similar 

operation" and that the remaining discharge would be "totally eliminated by 

September 1990." The letter goes on to state as follows: 

We plan to install a recirculation system to 
eliminate all use of contaminated well water by 
September, 1990 when the current permit expires. 
City water will then be used exclusively and the 
plant wells will be shut down permanently. 

(F.F. 42) 

There is nothing in the record to indicate that the recirculation system was 

installed at the mandate of the Department. Even if installation of the 

recirculation system had, in fact, been ordered by the Department, any 

challenge to that is a separate action apart from this appeal and is outside 

the scope of this appeal. 

If McKees Rocks is challenging the fact that USX was allowed to 

discharge process wastewater from the Facility under its NPDES permit, that 

permit was transferred to McKees Rocks in March 1990, allowing it to continue 
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the discharges authorized thereby. Although the record indicates that the 

NPDES permit expired in September 1990 (F.F. 41), there is no evidence to 

indicate that McKees Rocks ever sought to renew the permit upon its 

expiration. There is certainly no evidence in the record to indicate that the 

Department denied any application by McKees Rocks to renew the permit. 

Moreover, even if there had been a denial of a permit renewal, that action 

cannot be challenged here; any such challenge should have been raised, if at 

all, in a separate, timely appeal. 

Finally, McKees Rocks again raises the issue of selective enforcement 

by arguing that the Department's action establishes a policy of selective 

enforcement in violation of the equal protection clause. Again, the burden is 

on McKees Rocks to demonstrate this. 25 Pa. Code §21.101(a). This argument 

in McKees Rocks' brief consists of all of two sentences. As noted earlier, 

there is little in the record regarding the processes employed by USX as 

opposed to those employed by McKees Rocks. Nor is there any indication that 

the Department permitted certain action by USX which it did not permit McKees 

Rocks to engage in. Even if McKees Rocks demonstrated that the Department 

allowed certain action by USX in violation of the regulations, that would not 

authorize McKees Rocks to commit the same acts. 

McKees Rocks has provided us with no basis for finding that the 

Department has engaged in a practice of selective enforcement or that, by 

issuing the order in question, the Department has violated the equal 

protection clause of the U.S. Constitution. Therefore, we find that McKees 

Rocks has failed to meet its burden of proof on this issue. 
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Laches and Estoppel 

McKees Rocks acknowledges that prior lax enforcement by a government 

agency does not create a defense of laches or estop~el against that agency, 

and cites DER v. Guile, 1988 EHB 1157, 1160, in support thereof. See also, 

Altoona City Authority v. DER, 1991 EHB 1381, 1391-1392; FAW Associates v. 

DER, 1990 EHB 1791, 1796. McKees Rocks then goes on to state that it is not 

arguing that lax enforcement creates an estoppel. It alleges that the 

Department and USX reached an agreement that contamination of the groundwater 

could continue and that the NPDES permit was issued to USX based on that 

agreement. McKees Rocks then alleges that, based on the NPDES permit, the 

water cooling towers used by USX were allowed to remain in use in McKees 

Rocks' operation of the Facility. When the NPDES permit expired, a closed 

system was put into place. McKees Rocks argues that the Department is now 

seeking to hold McKees Rocks liable for the very same condition it allowed and 

agreed could continue until expiration of the permit. McKees Rocks argues 

that the Department cannot retroactively change its position on enforcement of 

a statute. 

Thus, what McKees Rocks appears to be arguing is not that the 

Department was lax in its enforcement of the Clean Streams Law but that, by 

issuing the NPDES permit, the Department authorized the process which caused 

the contamination and, therefore, should be estopped from ordering McKees 

Rocks to take any corrective action with respect to the contamination. 

Before estoppel may be applied against a government agency, the 

following elements must be demonstrated: (1) misleading words, conduct, or 

silence by the party against whom the estoppel is asserted, (2) unambiguous 

proof of reasonable reliance upon the misrepresentation of the party asserting 
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the estoppel and (3) the lack of a duty to inquire on the party asserting the 

estoppel. Chester Extended Care Center v. Commonwealth. Department of Public 

Welfare, 526 Pa. 350, 586 A.2d 379 (1991); Altoona City Authority v. DER, EHB 

Docket No. 90-570-MJ (Adjudication issued November 29, 1993). 

McKees Rocks has demonstrated none of the elements necessary for 

estoppel. First, the basis for its argument, that the Department authorized 

the process which caused the contamination, is seriously flawed. There is no 

evidence to indicate that the groundwater contamination was in any way caused 

or affected by the cooling water process used first in USX's operation and 

subsequently in McKees Rocks' operation. Therefore, there is no basis for 

finding that the Department "allowed" contamination of the groundwater to 

continue. Second, there is no evidence that the Department required McKees 

Rocks to cease its use of groundwater as cooling water. On the contrary, as 

the Department notes in its reply brief, the evidence would tend to indicate 

that it was McKees Rocks' decision to install a closed recirculation system. 

Finally, as stated earlier herein, there is no evidence that McKees Rocks even 

sought to renew the NPDES permit, much less that the Department refused to 

renew it. Therefore, there is no basis for concluding that the groundwater 

contamination at the Facility was in any way the result of an "agreement" 

between USX and the Department, or that the Department in any way 

misrepresented facts to McKees Rocks. 

Because we find that McKees Rocks has failed to demonstrate any 

misrepresentation on the part of the Department on which it reasonably relied, 

we, therefore, conclude that there is no basis for holding that the Department 

should be estopped from enforcing its Order against McKees Rocks. 
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Unconstitutionally Vague 

McKees Rocks argues that the Department's Order is unconstitutionally 

vague because it fails to contain findings of fact as required by §507 of the 

Administrative Agency Law. 21 Section 507 of the Administrative Agency Law 

requires that "[a]ll adjudications of a Commonwealth agency •.. shall contain 

findings and the reasons for the adjudication ... " 2 Pa. C.S.A. §507. 

McKees Rocks' argument is without merit. An examination of the Order 

reveals that it does indeed contain twenty findings of fact lettered A through 

T. These findings clearly and precisely advise McKees Rocks of the reasons 

for its issuance. 

Although the Department in its reply brief makes an argument 

regarding due process, we need not address this argument since McKees Rocks 

erred in asserting that the Order contained no findings. 

Evidentiary Issues 

Finally, McKees Rocks challenges the admission of a number of 

exhibits at the hearing.22 Before examining each exhibit in question, we 

note that McKees Rocks objected to a number of exhibits on the grounds of 

relevancy. That is, McKees Rocks contends that a number of exhibits should 

have been excluded from evidence on the basis that they are not relevant to 

. the issues in this appeal. "Relevant evidence" is that "[e]vidence which 

tends to establish some fact material to the case, or which tends to make a 

fact at issue more or less probable ... " Commonwealth v. Scott, 480 Pa. 50, 

21 On page 28 of its post-hearing brief, McKees Rocks incorrectly cites 
this section as 35 P.S. §7514. 

22 McKees Rocks raised timely objections to each of these exhibits at the 
hearing. 
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389 A.2d 79, 82 (1978); Packel and Poulin, Pennsylvania Evidence §401. A 

determination of whether a particular item of evidence is relevant is a 

two-step analysis. It first involves a determination of whether the inference 

sought to be raised by the evidence bears upon a matter at issue in the case, 

and secondly, a determination of whether the evidence renders the desired 

inference more probable than it would be without the evidence. Scott, supra. 

It is not necessary that an item of evidence have great probative force in 

order to be relevant. Rather, it is enough that the item could reasonably 

show that a fact is slightly more probable that it would be without the 

evidence. Packel and Poulin, supra. (citing McCormick, Evidence §185). 

The specific exhibits which McKees Rocks challenges are as follows: 

Exhibit 1 - ESI Report 

Prior to the sale of the Facility, USX had engaged Engineering 

Sciences, Inc. ("ESI") to perform a site assessment at the Facility. (F.F. 

12) The report prepared by ESI was admitted at the hearing as Exhibit 1. 

At the hearing, McKees Rocks challenged the ESI report on the basis 

of hearsay since no representative of ESI was present to testify. (T. 39, 40): 

The report was admitted over McKees Rocks' objection since it was being 

introduced not for the truth of the contents but for the purpose of showing 

that the information was available to the buyer of the Facility. (T. 49-50) 

In findings of fact 12 and 13 herein; we recognized that the ESI 

study was performed, but there was conflicting testimony as to whether 

Standard Forged Products, the buyer of the Facility, did, in fact, receive a 

copy of the study. However, whether Standard Forged Products received a copy 

of the ESI report prior to its purchase of the Facility or not, does not 

affect our finding of McKees Rocks' liability under §316 of the Clean Streams 
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Law. Since the admission of this report into evidence did not influence our 

ultimate conclusion in this matter, McKees Rocks' argument that it should not 

have been admitted is moot. 

Exhibit 3 - Letter from David Moniot to Department 

Exhibit 3 is a December 2I, I983 letter from David Moniot, then 

Manager of Water Pollution Control for USX, to the Department, submitting the 

results of USX's sampling to the Department in connection with its NPDES 

application. At the hearing, McKees Rocks objected to the admission of this 

letter on the basis of relevancy. (T. 35) In its post-hearing brief, McKees 

Rocks again challenges the admissibility of this letter on the basis that what 

USX did seven years before the Order has no relationship to this case and, 

secondly, that there is no evidence that McKees Rocks ever saw the letter. 

It is true that what USX did in connection with the Facility in I983, 

prior to McKees Rocks' occupation of the site, has no bearing on McKees Rocks' 

liability under §3I6. However, this information is relevant in portraying a 

history of conditions at the Facility, and was admitted for this purpose. 

Because it relates to a central issue of the case, regarding the presence of 

groundwater contamination at the Facility, it is relevant and was properly 

admitted. City of Harrisburg v. PER, I992 EHB I007. 

Exhibits 5, 7. 8- NPDES Permit Application. NPDES Permit. and Amendment No. I 

Likewise, McKees Rocks argues that Exhibits 5, 7, and 8, USX's NPDES 

permit application, the I985 NPDES permit, and Amendment No. I to the permit, 

respectively, are not relevant because they concern USX and there is no 

evidence that McKees Rocks saw these documents prior to the Order. 

Although the NPDES permit was originally issued to USX, the record 

shows that it was transferred to McKees Rocks in March I990. McKees Rocks 
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operated under the NPDES permit, as revised by Amendment No. 1, from March 

1990 until its expiration in September 1990. As to the permit application, 

although it was submitted by USX, it is relevant to show the history of 

conditions at the Facility, and it was admitted for this purpose only. 

Therefore, we affirm the ruling of the presiding Board Member regarding the 

admissibility of these documents. 

Exhibit 6 - Letter regarding TRE 

Exhibit 6 is an October 28, 1985 letter in which USX submitted its 

proposed TRE to the Department in accordance with the requirements of its 

NPDES permit. McKees Rocks argues that this exhibit is not relevant because 

the proposed TRE was submitted by USX, and not McKees Rocks, and because the 

proposed TRE was never performed. McKees Rocks also raised this objection at 

the hearing. (T. 123) 

It is true that the TRE was never performed because USX idled 

production at the Facility. However, the letter is relevant for several 

reasons. First, it demonstrates that a proposed TRE was submitted as required 

by the NPDES permit. Second, it contains USX's request that implementation of 

the TRE be delayed until production increased. Finally, it documents the 

source of certain contaminants found in the discharges as coming from 

contaminated well water which served as process water to the plant. 

Therefore, we reject McKees Rocks' contention as to the relevancy of Exhibit 

6. 

Exhibit 10 - Modic Letter 

McKees Rocks objects to the admission of Exhibit 10, a December 13, 

1989 letter from Justin Modic, General Manager of McKees Rocks, to Depart

mental Water Quality Specialist, Patricia Miller. The letter states that the 
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Facility was purchased from USX in January 1989 and documented that the 

groundwater under the Facility "is contaminated with 1,2-transdichloroethylene 

and other contaminates [sic]." (F.F. 42) 

McKees Rocks argues that this letter should not have been admitted as 

an admission of groundwater contamination because there is no evidence that 

Mr. Modic was acting for McKees Rocks.23 

Under Pennsylvania law, an agent's statements may be allowed as 

admissions of the principal only where the agent has the authority to make the 

statements. Ligon v. Middletown Area School District, 136 Pa. Cmwlth. 566, 

584 A.2d 376, 381 {1990); Catagnus v. Montgomery County, 113 Pa. Cmwlth. 129, 

536 A.2d 505, 507 (1988). In the present case, the letter in question was 

written on McKees Rocks letterhead and was signed by Mr. Modic as the General 

Manager of McKees Rocks. The evidence demonstrates that Mr. Modic was acting 

in his capacity as General ·Manager of McKees Rocks in directing this 

correspondence to the Department, and that in this capacity, he was authorized 

to act on behalf of the company. 

McKees Rocks further argues that this letter cannot be used as an 

admission against McKees Rocks because {1) Mr. Modic's statement was based on 

"the lay opinions, conclusions and state of mind of representatives of USX-

rather than McKees Rocks" and (2) Mr. Modic was not qualified to give an 

opinion as to whether groundwater contamination was present. 

23 McKees Rocks also argues in its post-hearing brief that the letter was 
improperly admitted as a business record. However, this objection was not 
raised at the hearing and is therefore waived. Bell v. City of Philad~lphia, 
341 Pa. Super. 534, 491 A.2d 1386, 1390 (1985). See also Al Hamilton 
Contracting Co. v. PER, 1991 EHB 1799, 1805. (Where counsel specifies his 
ground for objection, he is deemed to have waived other unspecified grounds.) 
Moreover, we find the letter to be admissible on other grounds. 
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As to the first argument, there is no basis for finding that the 

statement does not reflect McKees Rocks' belief that the groundwater at the 

Facility contained 1,2-transdichloroethylene and other contaminants. The 

letter clearly states "the sit~ation as we understand it" (emphasis added). 

Moreover, if McKees Rocks did not believe the condition at the Facility to be 

as described in the letter, it clearly would have stated this ·in the letter, 

particularly in light of the fact that the letter was directed to the 

Department, whose duty it is to investigate cases of groundwater 

contamination. 

Secondly, McKees Rocks argues that because Mr. Modic was not 
' 

qualified as an expert to testify on groundwater contamination, the statement 

contained in his letter may not form the basis for the conclusion that 

groundwater contamination exists at the site. However, Mr. Modic's letter is 

not being used as an expert opinion, but as an admission that 

1,2-transdichloroethylene and other contaminants are present in the 

groundwater at the Facility. This is a statement of fact, not an expert 

opinion. 

Finally, although we have ruled Mr. Modic's letter to be admissible, 

it does not form the basis of our conclusion that groundwater contamination 

exists at the site of the Facility. Our conclusion was primarily based on the 

results of sampling conducted by the Department which revealed the presence of 

a number of VOCs at the site. 

Therefore, we find that McKees Rocks' objection to the admission of 

Mr. Modic's letter is without merit. 
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Exhibit 12 - DMRs of USX 

McKees Rocks argues that the DMRs submitted by USX are irrelevant to 

this matter. 24 As with other evidence discussed above, the DMRs establish a 

history of conditions at the Facility and are relevant for this purpose. 

McKees Rocks' argument that the DMRs were "never acted upon by DER" has no 

bearing on their relevance. Moreover, McKees Rocks occupied the Facility 

while DMRs were still being submitted by USX and, thus, they are relevant to 

show conditions at the site while McKees Rocks has been an occupant. We find 

that these documents were properly admitted. 

Exhibit 24- Results of Department's January 18. 1989 Sampling25 

McKees Rocks argues that Exhibit 24, the results of the Department's 

sampling of the wastewater discharge at outfall 002, should not have been 

admitted for a variety of reasons. 

First, McKees Rocks argues that the samples were taken almost 18 

months prior to the issuance of the NOV and almost two years before the Order 

was issued and, as such, constitute "stale" evidence which cannot form the 

basis of the Order. However, sampling which was conducted after issuance of 

the Order confirmed the continuing presence of contaminants in the 

groundwater. All of the Department's sampling, as a whole, demonstrates a 

24 At the hearing, McKees Rocks also objected to the admission of the DMRs 
on the basis of hearsay. (T. 136) It did not pursue this argument in its 
post-hearing brief, however, and, therefore, we need not address it. ~ 
Strike, supra. 

25 McKees Rocks incorrectly identifies Exhibit 24 as sampling which was 
performed on January 1 and February 1, 1989. 
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continuing presence of groundwater contamination at the Facility, supporting 

the Department's issuance of a §316 order. On that basis, we find the January 

18, 1989 sampling to be relevant. 

Secondly, McKees Rocks argues that Exhibit 24 was improperly admitted 

into the record as a business records exception to the rule against hearsay. 

McKees Rocks also objects to the use of Walter Robinson's testimony by the 

Department to authenticate Exhibit 24 as violating an alleged stipulation by 

the Department not to use Mr. Robinson as a witness. These issues were 

previously raised by McKees Rocks in a Motion to Strike Appellee Exhibit 24 

and Testimony of Walter Robinson filed on February 24, 1992. The motion was 

denied in an Order issued on March 17, 1992 by the Board Member who had 

presided at the hearing. The presiding Board Member determined that 

sufficient testimony had been presented by Department witness Michael Webb 

relating to the preparation and maintenance of the report to render it 

admissible as a business record. In addition, the presiding Board Member 

found that no stipulation had been made by the Department not to use Mr. 

Robinson's testimony. For the reasons set forth in the March 17, 1992 Order, 

we find that Exhibit 24 was properly admitted, and we affirm the ruling of the 

presiding Board Member.26 

Exhibits 25, 26. 27 - Results of September 25. 1991; October 22. 1991; and 

October 23. 1991 Sampling 

Exhibit 26 contains the results of the Department's stormwater 

sampling at outfalls 001, 002, and 003 on September 25, 1991. Exhibit 25 

26 McKees Rocks also objected to Exhibit 24, as well as Exhibits 25, 26 and 
27, on the grounds that the Department used improper or inaccurate laboratory 
methods in analyzing the'water samples taken at the Facility. These 
objections will be addressed collectively later in this Adjudication. 
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contains the results of the Department's sampling of three groundwater wells 

at the Facility on October 22 and 23, 1991. Exhibit 27 contains the results 

of the Department's sampling of stormwater at outfall 001 on October 23, 1991. 

McKees Rocks contends that these sampling results are not relevant 

since the samples were taken after issuance of the Order which is being 

appealed and, thus, could not have formed the basis for the Order. However, 

the Board's review of Departmental actions is de novo, and, on that basis, we 

may hear evidence which may not have been available to the Department at the 

time of its action. Warren Sand & Gravel Co .• Inc. v. Commonwealth. DER, 20 

Pa. Cmwlth. 186, 341 A.2d 556 (1975); Al Hamilton Contracting Co. v. DER, 1992 

EHB 1366, 1368; Willowbrook Mining Co. v. DER, 1992 EHB 303, 316. Our 

decision must be based upon the record developed before the Board, not only 

upon facts considered by the Department. Al Hamilton, supra. Because the 

results of the September and October 1991 sampling present evidence of 

continuing contamination at the Facility, they are relevant to this appeal and 

may be considered by the Board in determining the propriety of the 

Department's action. 

Exhibit 28- McKees Rocks' Stormwater Sampling 

Exhibit 28 consists of analyses of stormwater samples taken by McKees 

Rocks at outfalls 001, 002, and 003 in July, September and November 1990. 

These results were submitted to the Department by McKees Rocks as part of the 

discovery process. 

McKees Rocks first objects on the basis that an improper foundation 

was laid since no one from the laboratory which performed the analysis was 

present to testify. At the hearing, the Department asserted that the sample 

results constituted an admission and, as such, were admissible without having 
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a foundation laid by a witness from the laboratory which performed the 

analysis. 

McKees Rocks' only argument in its post-hearing brief as to why the 

sampling results do not constitute an admission is that some of the sampling 

dates back to when the NPDES permit was still held by USX. However, the NPDES 

permit was transferred to McKees Rocks in March 1990 (F.F. 38), before the 

first laboratory analysis in July 1990. Moreover, Exhibit 28 clearly states 

"Laboratory Analysis Report for McKees Rocks Forging Company, McKees Rocks, 

Pennsylvania" (emphasis added). Thus, the evidence -indicates that the 

analyses were prepared for McKees Rocks and not USX and may properly be 

admitted as an admission by McKees Rocks. 

Secondly, McKees Rocks again argues that because the laboratory 

results contained in Exhibit 28 were submitted to the Department after the 

filing of this appeal, they could not have formed the basis of the Order. As 

we noted earlier, our review is de novo, and we may examine evidence which was 

not available to the Department at the time of its action. Warren Sand & 

Gravel, supra. 

Exhibit I to Department's Post-Hearing Brief 

The Department's post-hearing brief includes an exhibit labeled 

"McKees Rocks Forging Sample Analysis", which the Department states contains a 

summary of the results of all sampling conducted at the Facility, with the 

exception of information contained in the DMRs, the 1980 NPDES permit 

application, and McKees Rocks' stormwater samples contained in Exhibit 28. 

(Department's Post-Hearing Brief, p. 24, footnote 8) McKees Rocks objects to 

the Board considering this exhibit since it was not offered into evidence at 

the hearing. We agree with McKees Rocks' objection and have not considered 
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Exhibit 1 to the Department's brief in our review of this case. Rather, we 

have limited our review to those exhibits admitted into evidence at the 

hearing. 

Iri addition to the specific objections to certain exhibits set forth 

above, McKees Rocks also raised some general objections to several exhibits 

admitted at the hearing. 

Use of Exhibits 1. 12. 16. 24. 25. 26. 27 to Prove Groundwater Contamination 

McKees Rocks argues that the sampling results of Exhibits 1, 12, 

16, 27 24, 25, 26, and 27 may not be used to prove groundwater contamination. 

McKees Rocks' argument is twofold: first, that the samples are not of 

groundwater, but of discharges at the outfalls, and, second, that business 

records may not be used to prove groundwater contamination. 

As to McKees Rocks' first contention, McKees Rocks incorrectly states 

that Exhibits 24 through 27 contain no groundwater sampling and consist 

entirely of sampling of stormwater at the outfalls. Exhibit 25 contains the 

results of sampling at three groundwater wells at the Facility. Exhibit 24 

contains the results of wastewater, not stormwater, sampling at outfall 002. 

As to McKees Rocks' contention that samples of discharges at the outfalls are 

not relevant to the issue of groundwater contamination at the Facility, we 

disagree. First, when groundwater was used in processes at the Facility, this 

water was discharged at the outfalls. Sampling of wastewater by the 

27 Exhibit 1 is the ESI report. We have already noted earlier herein that 
the report was not used in reaching our conclusion in this appeal. In 
addition, we did not rely on the data in Exhibits 12 and 16, which contain 
DMRs submitted prior to transfer of the NPDES permit to McKees Rocks, in light 
of confusion at the hearing as to whether these reports were submitted on 
behalf of USX or McKees Rocks. Therefore, we will concentrate on McKees 
Rocks' objections to Exhibits 24 through 27, on which we did rely herein. 
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Department at outfall 002 in January 1989 showed the presence of several 

organic pollutants. (Exhibit 24) Subsequently, even after McKees Rocks 

installed the closed recirculation system which eliminated the use of 

groundwater in its operation, stormwater discharges at the outfalls continued 

to show the presence of pollutants. (Exhibits 26, 27) These sampling results 

further bolster the Department's Order that a groundwater assessment should be 

performed at the Facility. 

McKees Rocks' second argument is that since the exhibits were 

admitted under the business records exception to the hearsay rule, the expert 

conclusion that they show groundwater contamination is impermissible hearsay. 

In support of this argument, McKees Rocks cites the case of Ganster v. Western 

Pennsylvania Water Co., 349 Pa. Super. 561, 504 A.2d 186, 192 (1986). That 

case involved an action brought by property owners against Western 

Pennsylvania Water Company {"WPW") to recover for damages to improvements on 

their property allegedly caused by water escaping from the company's main 

lines. At the trial, WPW introduced into evidence a laboratory report of 

water samples taken at the appellants' property, which concluded that the 

water at the property was not that of the water company. The appellants 

objected on the basis that the individual whose opinion was contained in the 

report was not present to testify. On appeal, the Superior Court reversed the 

holding of the lower court which had allowed the evidence. Relying on the 

holding in Commonwealth v. DiGiacomo, 463 Pa. 449, 345 A.2d 605 (1975), the 

Superior Court concluded that "testimony in the nature of expert opinion is 

not admissible as a business record unless the expert rendering the opinion is 

available for cross-examination." 504 A.2d at 192. However, the Court also 

recognized that where a business record provides factual information, as 
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opposed to an expert opinion, the aforesaid rule is not applicable. For 

instance, in the case of Commonwealth v. Campbell, 244 Pa. Super. 505, 368 

A.2d 1299 {1976), the Superior Court held that hospital records which 

contained factual data and not medical diagnoses were admissible. 

In order to qualify as a business record, the document in question 

must present a fact and not an opinion. Al Hamilton Contracting Co. v. DER, 

EHB Docket No. 84-187-W {Adjudication issued November 24, 1993), p. 49. The 

laboratory analyses in question only list the constituents found to be present 

in the various samples taken by the Department. This is factual information, 

and not expert opinion. Id. Therefore, Exhibits 24 through 27 were properly 

admitted as business records. 

Inappropriate Methods of Analysis 

McKees Rocks argues that the methods of analysis employed by the 

Department for its water sampling were inappropriate and the results should be 

stricken from the record. 

McKees Rocks first challenges EPA Method 624, which was used to 

analyze VOCs in the water samples. McKees Rocks argues that EPA Method 624 is 

not an approved method for groundwater sampling. McKees Rocks contends that 

under the federal regulations at 40 CFR, Chapter 1, Part 264, App. IX, Method 

8240 should have been the method employed to test the groundwater samples. 28 

28 Earlier in its post-hearing brief, McKees Rocks makes the argument that 
the Department collected no groundwater samples .. (McKees Rocks Post-Hearing 
Brief, p. 33) Here, it argues that the Department employed the wrong method 
for analyzing the groundwater samples it collected. Where blatant 
inconsistencies such as these appear in a party's post-hearing brief, we find 
it difficult to believe that the party gave serious consideration to either 
argument. 
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In Pennsylvania, the standard for determining the admissibility of 

"scientifically adduced" substantive evidence is the test set forth in Frye v. 

U.S., 293 F.2d 1013 (D.C. Cir. 1923). Commonwealth v. Nazarovitch, 496 Pa. 

97, 101, 436 A.2d 170, 172 (1981); Al Hamilton Contracting Co. v. DER, EHB 

Docket No. 84-187-W (Adjudication issued November 24, 1993), p. 44.29 

Michael Webb testified for the Department as to the methods employed 

in analyzing the water samples taken at the Facility. Mr. Webb is Chief of 

the Department's Organic Chemistry laboratory, and was accepted by the Board, 

without objection by McKees Rocks, to give expert testimony on laboratory 

procedures, methods of analysis, and interpretation of results. Prior to 

assuming the position of Chief of the Organic Chemistry Laboratory, Mr. Webb 

held several positions within the Department involving chemistry and 

laboratory work. He holds a bachelor's degree in chemistry and has taken 

courses in gas chromatography, mass spectrometry, and the analysis of priority 

pollutants in environmental matrices. For the reasons set forth below, we 

find that Mr. Webb's testimony is sufficient to satisfy the standard 

established in Frye as to the validity of the methods of analysis employed by 

the Department in the present case. 

Mr. Webb's testimony regarding Method 624 established the following: 

EPA Method 624 involves a 11 purge and trap 11 procedure and is a generally 

accepted method for analyzing VOCs. (F.F. 98, 101) Method 624 is contained 

in the 11 Approved EPA Analytical Methods and Detection Limits: Organics" found 

29 Although the U.S. Supreme Court recently overturned fr1g in Daubert v. 
Merrell Dow Pharmaceuticals. Inc., U.S. , 113 S. Ct. 2786 (1993), 
holding that the admissibility of scientific evidence is governed by Rules 402 
and 702 of the Federal Rules of Evidence, nonetheless, fr1g remains the law of 
this Commonwealth. Al Hamilton, supra. at 44, footnote 11. 
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in the regulations at 25 Pa. Code~ Chapter 16, Appendix I, Table 2 (referred 

to herein as "Table 2") for analyzing organic compounds. (F.F. 108, 109) In 

addition, as noted by the Department, this method has been accepted by the 

Board as a method for testing the presence of VOCs in soil and water. Elmer 

R. Baumgardner v. DER, 1989 EHB 61, 70. 

The burden rests with McKees Rocks to discredit the validity of EPA 

Method 624 as an appropriate method for testing VOCs in the water samples in 

question. 25 Pa. Code §21.101(a). McKees Rocks offered no expert testimony 

to rebut Mr. Webb's testimony or to demonstrate that EPA Method 624 was 

inappropriately employed in the present case. As to EPA Method 8240, McKees 

Rocks offered no evidence demonstrating the applicability of this regulation 

and method of testing to the site in question. Moreover, Mr. Webb testified 

that EPA Method 8240 is functionally identical to Method 624. 

Based on the testimony of Mr. Webb, whom we accept as being an expert 

in this area, and the lack of any evidence by McKees Rocks to the 

contrary, 30 we find no basis for questioning the validity of EPA Method 624 

as applied in this case. 

McKees Rocks also objects to EPA Method 524.2, which was used to 

analyze the samples of outfall 001,contained in Exhibit 27. It is McKees 

Rocks' contention that Method 524.2 is to be used only for analyzing drinking 

water. However, the testimony of Mr. Webb established that, although Method 

524.2 must be used under the federal regulations for analyzing drinking water 

samples, that does not limit its use for analyzing other types of water 

samples, as well. Although he acknowledged that EPA Method 524.2 is not part 

30 McKees Rocks offered no expert testimony as to laboratory procedures or 
methods of analysis. 
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of the EPA list contained in Table 2, Mr. Webb testified that this method is a 

generally accepted method for analyzing VOCs. We accept Mr. Webb as being an 

expert on methods of analysis, and we find his testimony to be credible and 

reliable. McKees Rocks has offered nothing to call his testimony into 

question. We accept Mr. Webb's testimony regarding the use of EPA Method 

524.2 as an appropriate method for analyzing the presence of VOCs in the 

stormwater samples taken by the Department at outfall 001, and find no basis 

for discrediting his testimony. 

Finally, EPA Method 624 requires that samples be analyzed within 

seven days of collection. (F.F. 105} There is no date on the Department's 

laboratory reports where EPA Method 624 was utilized from which it can be 

determined whether the analyses were performed within seven days after the 

samples were collected. (F.F. 105} Based on this, McKees Rocks argues that 

the Department has failed to demonstrate that the seven-day requirement was 

satisfied. Mr. Webb testified, however, that it is standard procedure at the 

Department's laboratory to make a notation on the lab report if samples are 

analyzed after the seven-day time limit. There is no such notation on any of 

the samples in question. (F.F. 105} 

We find no basis for questioning that the samples were analyzed 

within the proper time frame. · McKees Rocks has introduced no evidence 

demonstrating that the laboratory's standard procedure was not followed in 

this case. Nor has McKees Rocks demonstrated that the laboratory results are 

in any way unreliable. 

Based on the evidence before us, we find that the Department has met 

its burden of proving that its Order was authorized by §316 of the Clean 

Streams Law, 35 P.S. §691.316, and was an appropriate exercise of its 
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discretion. Because we find that the Order was authorized by §316 of the 

Clean Streams Law, we need not address the other statutory provisions on which 

the Department based its Order. Therefore, we make the following Conclusions 

of Law and enter the appropriate order: 

CONCLUSIONS OF LAW 

l. The Board has jurisdiction over the parties and subject matter 

of this appeal. 

2. The Department has the burden of proving by a preponderance of 

the evidence that its order was authorized by statute and was an appropriate 

exercise of its discretion. 25 Pa. Code §21.101(b)(3). 

3. McKees Rocks has the burden of proving any affirmative defenses 

it asserts. 25 Pa. Code §21.101(1). 

4. As an occupier of the Facility, McKees Rocks may be held liable 

for correcting any pollutional condition which exists thereon. 35 P.S. 

§691.316; Adams Sanitation, supra. 

5. The Department met its burden of proving that a condition 

resulting in pollution or a danger of pollution exists at the site of the 

Fac i1 ity in the form of groundwater contamination. 

6. A landowner or occupier need not be at fault in order to be held 

liable under §316 of the Clean Streams Law. Western Pennsylvania Water, 

supra. 

7. Liability under §316 does not require a showing that the 

landowner or occupier caused the pollutional condition which exists at the 

site or in any way adopted the condition. Id. 
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8. The Department's authority under the Clean Streams Law includes 

the issuance of orders directing a party to conduct studies or testing to 

determine the source or extent of pollution. Gabig's Service, supra. 

9. Any issues not raised in a party's notice of appeal are waived 

absent-a showing of good cause for raising them at a later date. Pennsylvania 

Game Commission, supra. 

10. McKees Rocks has failed to demonstrate that the Department's 

Order is unreasonable or an invalid exercise of police power, pursuant to the 

Lawton test, supra. 

11. McKees Rocks has failed to demonstrate that the Department's 

Order violates Article I, §17 of the Pennsylvania Constitution with regard to 

the prohibition against special immunities. 

12. McKees Rocks has failed to demonstrate that the Department's 

Order constitutes discriminatory enforcement. 

13. McKees Rocks has failed to demonstrate that the Department's 

Order violates the equal protection clause of the Fourteenth Amendment to the 

U.S. Constitution. 

14. McKees Rocks has failed to demonstrate that the Department 

should be estopped from enforcing its Order. 

15. McKees Rocks has failed to demonstrate that the Department's 

Order is unconstitutionally vague. 

16. The sitting Board Member did not err in admitting the exhibits 

objected to by McKees Rocks. 

17. Any objections to evidence which are not raised at the hearing 

are deemed waived. Bell, supra.; Al Hamilton, 1991 EHB at 1805. 
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18. The Board's review of Departmental actions is de novo, and, as 

such, we may hear evidence which was not available to the Department at the 

time it took its action. Warren Sand and Gravel, supra. 

19. The statements of an agent may be used as admissions against the 

principal where the agent acted within his authority in making the 

statements. ligQn, supra. 

20. Business records may be introduced for the purpose of relating 

factual data. Campbell, supra. 

21. The Department's laboratory analysis of wastewater, stormwater, 

and groundwater samples are admissible as business records. 

22. McKees Rocks failed to demonstrate that the Department employed 

improper methods in analyzing the wastewater, stormwater, and groundwater 

samples taken at the Facility. 

23. The Department met its burden of proving that its Order was 

authorized by §316 of the Clean Streams Law, 35 P.S. §691.316, and was not an 

abuse of discretion. 

0 R D E R 

AND NOW, this 2nd day of March, 1994, it is hereby ordered that the 

appeals of McKees Rocks Forging, Inc. consolidated at EHB Docket No. 90-

310-MJ are dismissed. 
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OPINION AND ORDER SUR 
MOTION FOR RECONSIDERATION 

By Joseph N. Mack, Member 

Svnopsis 

Where the Board has sustained an appeal, but the Appellant seeks to 

have the Board reconsider one of its conclusions of law regarding the 

Appellant's failure to include an issue in its notice of appeal, the Board 

finds that the Appellant has failed to provide persuasive or compelling 

reasons for reconsideration. 

OPINION 

On December 30, 1993, the Board issued an adjudication in this matter 

which granted the Township of Harmar's ("Harmar Township's") appeal of the 

Department of Environmental Resources' ("Department's") issuance of an ash 
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disposal permit to Mineral Technologies, Inc. ("MTI"}. 1 The matter now 

before the Board is a Petition for Rehearing or Reconsideration filed by 

Harmar Township on January 13, 1994. Harmar Township contends that the Board 

erred in Conclusion No. 4 of the adjudication, which found that Harmar 

Township had failed to raise the issue of reclamation to approximate original 

contour in its notice of appeal. Although we sust~ined Harmar Township's 

appeal on the basis that the permit application failed to comply with a number 

of other requirements of the regulations, Harmar Township contends that we 

erred in not also considering the reclamation issue and asks that we now 

consider it. The Department and MTI filed objections to the petition on 

February 2, 1994. 

The Board may grant rehearing or reconsideration only for compelling 

or persuasive reasons generally limited to the following: 

(1) The decision rests on a legal ground not 
considered by any party to the proceeding and 
that the parties in good faith should have had an 
opportunity to brief such question. 

(2) The crucial facts set forth in the 
application are not as stated in the decision and 
would justify a reversal of the decision. In 
such a case reconsideration would only be granted 
if the evidence sought to be offered by the party 
requesting the reconsideration could not with due 
diligence have offered the evidence at the time 
of the hearing. 

25 Pa. Code §21.122(a); Michael Strongosky v. DER, EHB Docket No. 92-263-MJ 

(Opinion and Order Sur Motion for Reconsideration issued May 21, 1993), p. 

2-3. As MTI correctly notes in its Objection to Harmar Township's petition, 

1 Township of Harmar v. DER and Minerals Technology. Inc., EHB Docket No. 
90-003-MJ (Adjudication issued December 30, 1993.) 
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the remedy of reconsideration or rehearing is not available for every error 

which a petitioning party alleges has occurred in a proceeding but only those 

for which there are compelling and persuasive circumstances. 

Harmar Township's petition for reconsideration fails to present any 

basis for reaching a different conclusion with respect to the issue of 

approximate original contour. A total of two and one-half pages in our 

adjudication was devoted to a discussion of whether Harmar Township's notice 

of appeal addressed the issue of reclamation to approximate original contour. 

Although we recognized that Harmar Township's notice of appeal stated that the 

permit application failed to demonstrate compliance with Chapters 75 

(Subchapter C), 86, and 87 of the regulations and Section II, Part 02, Subpart 

06 of the Bureau of Mining and Reclamation's Program Guidance Manual 2 in 

fourteen general areas including the "reclamation plan", we determined that 

"[t]he notice of appeal provides no further detail as to Harmar Township's 

objections to the reclamation plan and clearly makes no mention of the plan's 

alleged failure to require reclamation to approximate original contour." 

Township of Harmar, at p. 25. 

Harmar Township contends, however, that its allegation in the notice 

of appeal that the permit application failed to comply with the Program 

Guidance Manual and its references to "volume of ash" in its notice of appeal 

and pre-hearing memorandum sufficiently preserved the issue of reclamation to 

approximate original contour. Harmar Township points to language in its 

pre-hearing memorandum wherein it alleged that MTI "failed to demonstrate that 

the volume of the disposal of fly ash ... will not exceed the original volume of 

2 Section II, Part 02, Subpart 06 of the Bureau of Mining and 
Reclamation's Program Guidance Manual shall be referred to herein simply as 
the "Program Guidance Manual". 
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the coal refuse in place prior to reprocessing, as required by [the Program 

Guidance Manual]." Harmar Township then points to specific language in the 

Program Guidance Manual which it asserts deals with the issue of reclamation 

to approximate original contour. 

The Program Guidance Manual, which was admitted into evidence at the 

hearing as Exhibit A-184, consists of nine pages of various procedures and 

information dealing with the disposal of fly ash and bottom ash at active mine 

sites. The portion to which Harmar Township refers constitutes approximately 

four lines of this nine page document. Rather than dealing specifically with 

the issue of approximate original contour, this section states as follows: 

... (c) for coal reprocessing, the reclamation 
plan demonstrates that the disposal of fly ash/ 
bottom ash will not result in exceeding the 
original volume of coal refuse prior to 
reprocessing unless additional material is 
necessary for contouring. 

Harmar Township, however, asks us to place emphasis solely on the words 

"reclamation plan" and "contouring". 

Harmar Township asserts that its references to "volume of ash" set 

forth in the notice of appeal and pre-hearing memorandum, together with its 

allegation of failure to comply with the Program Guidance Manual, were 

sufficient to preserve the issue of reclamation to approximate original 

contour based on the Commonwealth Court's holding in Croner. Inc. v. 

Commonwealth. DER, 139 Pa. Cmwlth. 43, 589 A.2d 1183 (1991), which Harmar 

Township asserts requires a liberal reading of issues raised in general terms 

in a notice of appeal. 

Harmar Township's argument is not persuasive. In addressing this 

matter in our adjudication, we recognized that Croner requires us to consider 

issues which are raised in general terms in a notice of appeal. We 
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determined, however, that Harmar Township had not raised the issue of 

reclamation to approximate original contour, even in general terms, in its 

notice of appeal. The assertions now made by Harmar Township in its petition 

for reconsideration do not persuade us otherwise. 

The portion of the. Program Guidance Manual quoted by Harmar Township 

deals not with reclamation to approximate original contour but with the volume 

of ash which may be deposited at the site. Although this section mentions 

"contouring", it does so only as a condition for allowing the ash disposal to 

exceed the original volume of coal refuse. Likewise, Harmar Township's 

references to "volume of ash" in its notice of appeal do not address the issue 

of reclamation to approximate original contour. As the Department notes in 

its Objection to the petition, "The term contour refers to an area ... at the 

same reference height. Contour is a distinctly different concept than 

volume." (Department's Objections, p. 6) Therefore, even reading Harmar 

Township's notice of appeal in the most liberal sense, we cannot reach the 

conclusion that its vague references to "volume of ash" or to the Program 

Guidance Manual were sufficient to raise the issue of reclamation to 

approximate original contour. 

For the reasons set forth herein, we find that Harmar Township has 

failed to demonstrate compelling and persuasive reasons such as would justify 

reconsideration of Conclusion No. 4 of the adjudication of this appeal, and we 

enter the following Order: 
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AND NOW, this 8th day of March, 1994, it is hereby ordered that the 

Petition for Rehearing or Reconsideration filed by Harmar Township at EHB 

Docket No. 90-003-MJ is denied. 

DATED: March 8, 1994 

cc: Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 
Kenneth T. Bowman, Esq. 
Southwest Region 
For Appellant: 
Gregg M. Rosen, Esq. 
Robert G. Bello, Esq. 
SABLE, MAKOROFF & GUSKY 
Pittsburgh, PA 

(Continued on next page) 
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OPINION·AND ORDER 
SUR MOTION TO DISMISS AND 

PETITION TO APPEAl NUNC PRO TUNC 

By Richard S. Ehmann. Member 

Synopsis 

A Motion to Dismiss this appeal for lack of jurisdiction based on the 

lack of a timely appeal is sustained. Publication of DER's action in the 

Pennsylvania Bulletin is adequate notice to third parties for purposes of 

commencing the 30 day appeal period and does not deny such parties their right 

to due process. Appellants are not entitled to actual personal notice of 

OER's action because they are riparian owners of nearby downstream properties. 

Where a third party fails to timely appeal DER's issuance of a permit, the 

doctrine of administrative finality bars subsequent collateral attacks 

thereon. But, when DER issues a corrected permit deleting a permit condition 

mistakenly inserted in the initial permit; the deletion of that condition may 

then be challenged. 

A Petition to Appeal Nunc Pro Tunc is denied where the only issue 
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which could be raised in this appeal (the condition's deletion) is not raised 

by the Notice of Appeal. 

BACKGROUND 

On November 18, 1993 Gerald C. Grimaud, Anna Kroptavich, widow of 

Joseph Kroptavich, and Irene L. Kitchnefsky (hereinafter collectively 

"Grimauds") filed an appeal with this Board. The appeal is from the issuance 

of Sewerage Permit No. 6693401 by the Department of Environmental Resources' 

("DER") Water Management Program to Saddle Lake, Inc. on June 25, 1993 for a 

sewer extension and pumping stations to be built in Tunkhannock Township, 

Wyoming County. The Notice of Appeal also indicates it appeals DER's 

approval, on January 26, 1990, of a Revision of the Tunkhannock Township 

Official Plan, which revision addresses the proposed Stone Hedge Sewage 

Treatment Plant Project. The Notice of Appeal states that Gerald C. Grimaud 

became aware of this permit's issuance on September 24, 1993 and received a 

copy of it on October 20 or October 21, 1993. It further alleges Anna 

Kroptavich and Irene L. Kitchnefsky received no notice of DER's action until 

this appeal. 

On January 14, 1994, Saddle Lake, Inc. ("Saddle Lake") and DER filed 

their joint Motion to Dismiss this appeal which asserts that this Board lacks 

jurisdiction over this appeal. On February 3, 1994 we granted the parties' 

joint request to stay proceedings in this appeal except those relating to this 

Motion and on February 8, 1994, we received Grimauds' Answer to Motion to 

Dismiss and Petition To Appeal Nunc Pro Tunc. On February 9, 1994 Grimauds 

transmitted to this Board a copy of the Commonwealth Court's opinion in Gerald 

C. Grimaud et al. v. DER, No. 2618 C.D. 1992 (Pa.Cmwlth., February 4, 1994) 
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11 Grimaud 111

). Thereafter we advised DER and Saddle Lake to respond to 

Grimauds' Petition to Appeal Nunc Pro Tunc by February 25, 1994. Their 

responses were both received by us on February 22, 1994. 

OPINION 

The joint DER-Saddle Lake Motion to Dismiss asserting our lack of 

jurisdiction over this appeal claims that this appeal is untimely. It states 

that DER approved the revision of the Tunkhannock Township Official Plan and 

published notice of its approval of this revision at 20 Pa. Bull. 988 

on February 7, 1990. Then it alleges issuance of an NPDES permit to Stone 

Hedge Sewer Company, Inc. on August 17, 1990, and publication of notice 

thereof at 20 Pa. Bull. 4992. Next, the motion asserts DER's issuance of 

Water Quality Management Permit No. 6690402 to Stone Hedge Sewer Company, -Inc. 

for construction of the Stone Hedge Sewage Treatment Plant {STP) on October 4, 

1991 and publication of notice thereof by DER at 21 Pa. Bull. 5364. Further, 

the motion next avers that Saddle Lake was issued Water Quality Management 

Permit No. 669340 by DER for the pump station to pump sewage to Stone Hedge's 

STP on April 19, 1993, and DER published not ice thereof at 23 Pa. Bull. 2263. 

Copies of each of these Pennsylvania Bulletin notices are attached as exhibits 

to the joint Motion. 

The Motion then says DER realized its permit to Saddle Lake contained 

an error, and, on June 25, 1993, DER issued a corrected version of Permit No. 

669340. The Motion states the only change in the corrected permit is the 

deletion of one condition from the permit which condition is appropriate only 

to permits for municipal sewage collection systems -- which Saddle Lake is 

not. Next, the movants aver Gerald C. Grimaud was offered the inspection of 

DER's file on July 29, 1993 but he did not inspect it until September 24, 

1993. The joint motion contends that at this time he learned of the permit's 
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issuance but did not appeal until November 18, 1993. From these facts the 

moving parties aver this appeal of the approval of the revision to Tunkhannock 

Township's Official Plan is untimely as being more than 30 days after 

publication of notice of DER's action in the Pennsylvania Bulletin. It makes 

the same argument as to Permit No. 6693401 and adds the only possible issue 

which Grimauds could raise in challenging the corrected permit is the deletion 

of this one condition and Grimauds do not raise this issue in the Notice of 

Appeal. 

In response Grimauds raise a series of issues. They attack the 

adequacy of the revision to the Official Plan and the adequacy of any notice 

to them consisting of publication of DER's approval of this revision and these 

permits in the Pennsylvania Bulletin. Next, they claim a lack of actual 

notice and assert that DER had a duty to give them personal actual notice of 

its actions because they own property near that of Stone Hedge and Saddle Lake 

or are downstream riparian owners. Grimauds next assert that any statutes, 

regulations or this Board's rules of procedure allowing use of the 

Pennsylvania Bulletin to give notice are unconstitutional and then contend 

constructive notice through this publication is unreasonable, illegal and 

unconstitutional. Grimauds also assert their due process rights to notice 

prior to taking of their land and that water is a component of their land. 

Next, Grimauds assert a failure by this Board to consider any issue in this 

appeal for lack of timely appeal other than the date of actual personal notice 

violates Grimauds' rights under Sections 1, 9, 10, 11, 17, 20, 25, 26, and 27 

of the Pennsylvania Constitution and the fifth, ninth, tenth and fourteenth 

amendments of the United States Constitution. Grimauds also argue the 

inadequacy of the notice published in the Pennsylvania Bulletin of the 

issuance of NPDES Permit No. Pa. 0062375 and Permit No. 6690402 to Stone Hedge 
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Sewer Company. As to Permit 6693401 Grimauds assert the initial permit was 

ineffective and had to be destroyed so, as issued on April 19, 1993, it was 

ineffective, null and void ab initio. However, Grimauds admit the publication 

of this "invalid" permit occurred, though claiming it was inadequate for the 

reasons recited above. As to OER's issuance of the corrected permit to Saddle 

Lake on June 25, 1993, Grimauds admit this happened, assert it was never 

advertised and claim that any appeal thereof is therefore timely. 

Grimauds admit that Gerald C. Grimaud was given an opportunity to 

inspect OER's records in July of 1993, but claim the offer did not mention 

Saddle Lake and that the other two appellants had no notice of the permit 

issued to Saddle Lake until November of 1993. Grimauds deny that Gerald C. 

Grimaud had an opportunity to review and copy the Saddle Lake permit file ~nd 

claim he was denied this opportunity. Grimauds also admit the appeal was 

filed within 30 days of written notice of OER's issuance of the corrected 

permit to Saddle Lake, but deny that only the standard condition No. 5 issue 

was preserved and assert all issues were preserved. Finally, Grimauds assert 

incorporation of their Objections to Permittee's Motion to Quash Appeal in the 

case of Grimaud et al. v. OER. et al., EHB Docket No. 91-510-MR, asserted to 

be currently on appeal to the Commonwealth Court. 

In their alternative Petition to Appeal Nunc Pro Tunc, Grimauds 

assert a breakdown in OER's procedures and operations as evidenced by the 

inclusion of Standard Condition No. 5 in the permit issued to Saddle Lake on 

April 19, 1993 and OER's failure to advertise same. It also alleges a 

breakdown in OER's procedure because it says DER failed to give Grimaud notice 

of issuance of the permits to Saddle Lake not withstanding the ongoing 

litigation between OER and Grimaud over Stone Hedge's permits in the 

aforementioned Board and Commonwealth Court proceedings. Grimauds also assert 
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non-negligent conduct causing their failure to timely appeal and prejudice to 

them and their ability to timely appeal. 

Yogi Berra is reputed to have once said: 11 This looks like deja vu, 

all over again ... If ever this comment was appropriate to an appeal before the 

Board, this is that appeal. In Grimaud. et al. v. DER. et al., 1992 EHB 1516, 

the Grimauds unsuccessfully raised virtually every argument against dismissal 

of that appeal which they have raised in the instant appeal. In that appeal 

the permittee was Stone Hedge Sewer Company and it moved to quash the appeal 

as untimely. We sustained the motion and dismissed the appeal. The Grimauds 

were dissatisfied with that result and, as was their right, sought to have 

this Board reversed through an appeal to the Commonwealth Court. 

Unfortunately from their standpoint, the Commonwealth Court concluded that our 

decision was sound and affirmed us in the Opinion dated February 4, 1994 which 

is cited above. 

We could review all of the Grimauds' arguments in this appeal which 

were decided properly in our prior opinion but we could come to no different 

conclusion, particularly since the Commonwealth Court has now spoken on these 

issues as well. We will not waste our time doing so. 

Insofar as Grimauds challenge the notices of the revisions of the 

Official Plan or the issued permit to Saddle lake for alleged inaccuracies, 

their arguments are rejected. See Grimaud I. Since these are the only DER 

actions challenged by Grimauds in this appeal, the inaccuracies in permits 

issued to others which Grimauds allege to exist are irrelevant here. Insofar 

as Grimauds challenge the constitutionality, legality or adequacy of notice to 

them via publication in the Pennsylvania Bulletin of the plan revision's 
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approval or issuance of the initial permit to Saddle Lake, these arguments are 

also rejected. See Grimaud I.1 As to the Grimauds' contention of a right 

to personal notice of DER's actions, we reject them. See Grimaud I. 

As pointed out in Grimaud I, an appeal filed more than thirty days 

after publication of notice of DER's action in the Pennsylvania Bulletin is 

untimely under 25 Pa. Code §21.52(a) and we lack jurisdiction over such 

appeals. This has long been the law. See Rostosky v. Commonwealth, DER, 26 

Pa. Cmwlth. 478, 364 A.2d 761 (1976). It still is. See John Hornezes v. DER, 

EHB Docket No. 93-215-E (Opinion issued December 15, 1993), and Valley Peat 

and Humus, Inc. v. DER, EHB Docket No. 91-158-W (Opinion issued August 30, 

1993). In Grimaud I these same appellants sought to challenge this same DER 

plan revision approval, which occurred on January 26, 1990, and that appeal 

was denied as untimely. Putting aside whether that decision is res judicata 

on this attempt to appeal the same DER approval, we reject this portion of the 

Grimauds' appeal because it, too, is unt.imely and so we lack jurisdiction over 

it. 

There remains the question of whether publication of DER's issuance 

of Permit 6693401 to Saddle Lake on April 19, 1993, coupled with publication 

thereof at 23 Pa. Bull. 2263, and the lack of a timely appeal as measured from 

that publication date (May 8, 1993) precludes us from having jurisdiction over 

the Grimauds' appeal on November 18, 1993 from DER's issuance of a corrected 

version of Permit 6693401, which deleted a Standard Condition No. 5 from the 

April 19, 1993 version of the same permit. We hold that, except as to DER's 

1rn this appeal Grimauds also assert a violatio~ of their rights under 
Article I, Section 9 of the Pennsylvania Constitution but never explain their 
reasoning behind this argument. Since Article I, Section 9 deals with the 
rights of the accused in criminal prosecutions and this is an administrative 
proceeding, we are also unable to see any reasoning which supports this 
contention. Accordingly, it is rejected. 
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decision to delete this condition, it does and that we lack jurisdiction over 

the November 18, 1993 permit as to all issues other than DER's decision to 

delete Standard Condition No. 5. The two permits are alleged by movants to be 

identical except as to this condition. T,his also appears to be the situation 

from a reading of the letter of June 25, 1993 from DER transmitting the 

revised permit to Saddle Lake. This letter (Exhibit 6 to the Motion and 

attached to Grimauds' Notice of Appeal) states: 

We are in receipt of your letter of June 21, 
1993. This permit, issued on April 19, 1993 
contained "Standard Condition .. No. 5 which was 
inappropriate in a permit issued to a private 
applicant. A corrected permit is herein 
provided. Please destroy the original permit. 
We apologize for any inconvenience this may have 
caused. 

Additionally, the virtual identity of the two permits is not denied by 

Grimauds. Grimauds are jurisdictionally time barred from challenging the 

April 19, 1993 permit because this appeal is untimely filed as measured from 

the date that notice of publication of its issuance by DER appeared in the 

Pennsylvania Bulletin. See Grimaud I. 

Clearly all that has changed as of June 25, 1993 is the deletion of 

this condition which DER believes it incorrectly inserted when it initially 

issued this permit. Movants do not dispute that DER's decision to correct 

what it believes was its error in initially inserting the condition is 

appealable by timely appeal from the June 25, 1993 correction. They Ghallenge 

the jurisdictional timeliness of Grimauds' appeal as.to any other portion of 

the corrected permit. 

This issue has been addressed previously by both this Board and the 

Supreme Court in the context of the doctrine of administrative finality. This 

doctrine provides that where one fails to timely appeal a DER action, he is 
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prohibited from subsequent collateral ~ttack thereon in subsequent 

proceedings. See Arthur Richards. Jr .• V.M.D .• et al. v. DER. et al. 1990 EHB 

382; The Florence Mining Company v. DER, 1991 EHB 1301; and Commonwealth. DER 

~Wheeling-Pittsburgh Steel Corp. 473 Pa. 432, 375 A.2d 320, cert. denied, 

434 U.S. 969 (1977). Applying this doctrine in this appeal limits Grimauds 

to a challenge to DER's deletion of Standard Condition No. 5. In reaching 

this conclusion, we specifically reject the Grimauds' assertion that the April 

19, 1993 permit was totally ineffective because this is not explained by 

Grimauds and because it is a collateral attack thereon. We reject the 

Grimauds' assertion that that permit was null and void ab initio, ineffective 

and invalid for the same reasons. 

Having concluded that the only issue which could be challenged in 

this appeal is Standard Condition No. 5's deletion, we now turn to the 

movants' contention that the deletion of this condition was not raised by the 

Grimauds' appeal. This is found in par~graph 16 of the Motion. In response 

to this allegation Grimauds' Answer to Motion to Dismiss states: 

16. Admitted in part and denied in part .. It is 
admitted appellants' appeal is filed within 30 
days of written notice of DER's June 25, 1993 
Water Quality Permit No. 6693401 issued to Saddle 
Lake, Inc. However, it is denied the only issue 
preserved for appeal is the withdrawal of 
standard condition No. 5. All issues raised in 
appellants' Notice of Appeal must be considered 
under the circumstances of this case. 

In part because this response is not clear as to the Grimauds' position on 

whether they appealed this condition, the Board held a telephone conference 

with the attorneys for all parties on February 18, 1994. One of the subjects 

discussed was Grimauds' position on this condition. Attorney Gerald C. 

Grimaud on behalf of Grimaud stated that the movants were correct and that 

Grimaud did not seek to challenge deletion of Standard Condition No. 5 by DER. 
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Since that time at this Board's request he confirmed this position by his 

letter to us dated February 21, 1994. 

Because Grimauds do not challenge this condition, there is nothing 

before us which is appealable and there is no reason why we should not sustain 

the Motion to Dismiss. 

In reach·ing this result in this fashion, we have not addressed the 

question of whether this appeal is untimely because Gerald C. Grimaud was 

personally made aware of DER's issuance of the corrected version of permit No. 

6693401 from a visit to DER's offices on September 24, 1993. These facts are 

verified in Attachment No. 1 of the Grimauds' Notice of Appeal. Clearly, from 

these facts Gerald C. Grimaud had personal notice of this permit more than 

thirty days before the filing of the instant appeal on November 18, 1993, so 

as to Gerald C. Grimaud personally this appeal is untimely in all respects. 

It is not clear, however, that when Gerald C. Grimaud was given notice of the 

permit's prior issuance by DER he was yet. counsel for either of the other 

appellants as to this DER action. To determine if this is so, a hearing and 

the taking of testimony would be necessary. Because we have addressed this 

matter in the fashion set forth above, however, such a hearing is redundant 

and unnecessary. 

Grimauds have also and alternatively filed a Petition to Appeal Nunc 

Pro Tunc. Because of our conclusions recited above, the Petition must be 

denied. There is nothing concerning DER's 1990 approval of this revision to 

the township's Official Plan or DER's issuance of this corrected permit which 

may now be reviewed by this Board. This is because Grimauds had adequate 

notice by virtue of the publication thereon, in the Pennsylvania Bulletin and 

the doctrine of administrative finality's application. Because this is so, if 

we granted the Petition the only issue raisable by timely appeal or appeal 
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nunc pro tunc is the deletion of Standard Condition No. 5, and Grimaud did not 

raise that issue.2 

Accordingly, we enter the following order. 

ORDER 

AND NOW, this 9th day of March, 1994 it is ordered that the Motion to 

Dismiss Appeal is granted, the Petition to Appeal Nunc Pro Tunc is denied, and 

the appeal is dismissed. 

ENVIRONMENTAL HEARING BOARD 

~~ w~ 
MAXINE WOELFLING 
Administrative law Judge 
Chairman 

~~ 
Administrative Law Judge 
Member 

2Had we addressed this Petition, we would have denied it on its merits. 
Mere prejudice to appellants is not a ground to grant this petition, just as a 
lack of prejudice to appellees is not a ground therefor. See Howard Barr v. 
DER, 1992 EHB 1453. There was no unique and compelling circumstance showing 
occurrence of a non-negligent happenstance preventing timely appeal. See Guat 
Gnoh Ho v. Unemployment Compensation Board of Review, 106 Pa. Cmwlth. 154, 525 
A.2d 874 (1987}, and Petromax ltd. v. DER, 1992 EHB 507. Moreover, neither 
DER's issuance of the corrected permit nor DER's failure to give personal 
notice to Grimauds of issuance in April of the permit to Saddle lake shows 
fraud or a breakdown of the administrative appeals process. See Falcon Oil 
Co. v. Commonwealth, DER, 148 Pa. Cmwlth. 90, 609 A.2d 876 (1992). 

313 



EHB .Docket No. 93-344-E 

DATED: March 9, 1994 

cc: Bureau of litigation 
Library: Brenda Houck 
Harrisburg, PA 
For the Commonwealth, DER: 
Barbara Smith, Esq. 
Northeast Region 
For the Appellant: 
Gerald C. Grimaud, Esq. 
Tunkhannock, PA 
For the Permittee: 
Ralph E. Kates, III, Esq . 
. Wilkes-Barre, PA 

sb/med 

314 

~ 
Administrative law Judge 
Member 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
2nd FLOOR - MARKET STREET STATE OFFICE BUILDING 

400 MARKET STREET. RO. BOX 8457 
HARRISBURG. PA 17105-8457 

717·787·3483 
TELECOPIER 717·783-4738 

WOOD PROCESSORS, INC. and 
ARCHIE JOYNER 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

: EHB Docket No. 91-219-E 

Issued: March 11, 1994 

A D J U D I C A T I 0 N 

By Richard S. Ehmann, Member 

Synopsis 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

Where demolition/construction-type municipal wastes are hand sorted 

for recyclables, crushed in size, sifted to remove fine materials, and run 

through a flotation bath to remove wood, they are "processed" as defined under, 

the SWMA, so the processors are in violation of this act if they process such 

wastes without a SWMA permit from DER. 

Where the corporate president of such a waste processor is shown to 

have participated in and directed the waste processing operations at two of 

the three locations where the processing occurred, he may be held personally 

liable therefor on a corporate-officer-participation theory. To pierce a 

corporate veil and hold an officer liable for conditions at a waste processing 

site under such a theory, OER must produce evidence consistent with the 

factors outlined in Louis J. Novak, Sr., et al. v. DER, 1987 EHB 680, and The 
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Village at Camelback Property Owners Ass'n. Inc. v. Frank P. Carr. III. et 

al., 371 Pa.Super. 452, 538 A.2d 528 (1988). When DER fails to offer that 

evidence, such a legal theory must be rejected. 

Background 

On April 24, 1991, the Department of Environmental Resources ("DER") 

issued an Amended Order to Wood Processors, Inc. ("WP"), Archie Joyner 

("Joyner"), and Art Foss ("Foss"). This Amended Order concerns activities 

undertaken by Joyner, Foss and WP at three sites in eastern Pennsylvania, 

which the Order recites to be violations of the Solid Waste Management Act, 

Act of Juiy 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq. 

("SWMA"); 1 the Dam Safety and Encroachments Act, Act of November 26, 1978, 

P.L. 1375, as amended, 35 P.S. §693.1 et seq.; the Clean Streams Law, Act of 

June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. (''CSL") 2; and 

Section 1917-A of the Administrative Code of 1929, Act of April 9, 1929, P.L. 

177, as amended, 71 P.S. §510-17 ("Section 1917-A"). However, the Amended 

Order is only issued pursuant to the SWMA, the CSL and Section 1917-A. On May 

24, 1991, Joyner and WP appealed from that Order to this Board. Foss filed no 

appeal. (This appeal is hereinafter referred to as "Joyner 11".)3 

1 Referred to in DER's Order incorrectly at one point as the Solid Waste 
Abatement Act. 

2 The CSL, Dam Safety and Encroachments Act and the Administrative Code of 
1929 are incorrectly cited in DER's Order but are correctly cited herein. 

3 For clarity's sake at this point, we point out that this DER order was an 
(footnote continues) 
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Though the order in this appeal is an Amended Order and was issued in 

1991, the instant appeal did not promptly go to hearing. 

The instant appeal was reassigned to Board Member Richard S. Ehmann 

on September 15, 1992 and scheduled to be heard beginning on November 2, 1992. 

On October 29, 1992, the parties filed a Joint Stipulation Pursuant To 

Pre-Hearing Order No. 2, wherein they agreed we could decide this appeal based 

upon a stipulated record and without further hearings. This record was to 

consist of the transcript of the supersedeas hearing of March 7, 1991 in 

Joyner 1,4 the exhibits introduced at that hearing, and the transcripts of 

the depositions of John Minihan ("Minihan"), Michael Kelly ("Kelly"), George 

Paylor ("Paylor"), Charles Campbell C'Campbell") and Thomas Milowicki 

(PMilowicki"). The parties then requested cancellation of the merits hearing 

(continued footnote) 
amended order and that DER had previously issued a similar Administrative 
Order to these same parties on September 21, 1990. That order was also 
challenged by an appeal to this Board by Joyner and WP. (Hereinafter with 
appeals from our decisions it is referred to as "Joyner 1".) There, in an 
Opinion and Order now reported at 1991 EHB 607, former Board Member Terrance 
J. Fitzpatrick granted the Petition For Supersedeas filed on behalf of Joyner 
and WP as to Joyner, but not WP. That Opinion and Order granted supersedeas 
as to any piercing-the-corporate-veil theory as to Joyner and barred DER's use 
against Joyner of its previously undisclosed officer-participation theory. 
Thereafter, DER withdrew its initial order without explanation and 
simultaneously issued the Amended Order now before us. This Amended Order 
addresses the DER "officer-participation" theory. Joyner sought attorneys 
fees in Joyner I and was denied same. Our opinion thereon is found at 1992 
EHB 405. Joyner successfully challenged that advers~ ruling in an appeal to 
the Commonwealth Court. See Archie Joyner v. Commonwealth. DER. et al., 152 
Pa.Cmwlth. 441, 619 A.2d 406 (1992). Thereafter, DER unsuccessfully sought a 
reversal by the Supreme Court of the Commonwealth Court decision. See 
Commonwealth. DER v. Joyner, _Pa. _, 631 A.2d 1011 (1993). 

4 As reflected in former Board Member Fitzpatrick's opinion on supersedeas, 
1991 EHB 607, at 616 to 618, our court reporter lost a portion of that 
hearing's transcript during typing thereof. 
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scheduled for November in Joyner II, and by Orders dated October 30, 1992 and 

November 2, 1992, the hearing was cancelled and the parties directed to file 

their Post-Hearing Briefs, with the last brief being filed on January 25, 

1993. 

Thereafter the depositions of Campbell, Minihan, Paylor and Kelly 

were filed with this Board by DER. In January of 1993, the parties were 

advised by letter from this Board that because of DER's appeal to the Supreme 

Court on the attorneys' fees issue in Joyner I, the record in that appeal was 

lodged there and this included the supersedeas hearing's transcript, so we 

could not adjudicate Joyner II on a stipulated record until the Supreme Court 

returned the portions of the Joyner I record. These records and this 

transcript were returned to us by the Commonwealth Court on October 12, 1993. 

When that record was returned with the Commonwealth Court's Order for 

a further Board hearing on attorneys fees in Joyner I, DER filed a Motion to 

have either Joyner I or Joyner II assigned to another Board Member for 

adjudication. In an Opinion and Order dated November 5, 1992 issued in both 

appeals, this Motion was denied. 

DER never filed with this Board a transcript of the deposition of 

Thomas Milowicki, which was to be part of this appeal's stipulated record. As 

a result, by Order dated October 22, 1993, we directed its filing by DER. On 

November 2, 1993, we issued a second order which reflects that with DER's 

consent, we would adjudicate the merits of this appeal without this 

deposition. 
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In its Post-Hearing Brief DER asserts that WP's operations, both 

before and after amendment of the SWMA, constitutes a solid waste processing 

operation regulated under the SWMA, rather than a recycling operation as 

asserted by WP, and that these operations violate that act. It also asserts 

that WP's operations, at what it refers to as the Norristown and Colwyn sites, 

constituted not just processing but also disposal of solid waste contrary to 

the requirements of the SWMA. As to Joyner, DER asserts he is liable for 

these violations equally with WP under either a 11 piercing of the corporate 

veil 11 theory of liability or an 11 officer participation .. theory of liability. 

The Post-Hearing Brief filed on behalf of WP and Joyner agrees that these are 

the issues raised in this appeal. Of course, each party is deemed to have 

abandoned any issues not raised in its Post-Hearing Brief. See Lucky Strike 

Coal Company and Louis J. Beltrami v. DER, 119 Pa. Cmwlth. 440, 547 A.2d 447 

(1988} ( 11 Lucky Strike 11
). 

Upon a full and complete review of the supersedeas hearing's 

transcript, the parties' Joint Stipulation which contains stipulated facts, 

the supersedeas hearing's exhibits, and the depositions of Minihan, Paylor, 

Kelly and Campbell, the Board makes the following findings of fact. 

FINDINGS OF FACT 

1. The Appellee is DER, the state agency with the duty and authority 

to administer and enforce the SWMA, the CSL and Sectjon 1917-A. 

2. The first appellant is WP, which is a New Jersey Corporation 

created in 1988 but which is registered in Pennsylvania for purposes of doing 

319 



business here. (Stip.; T-161)5 WP has a mailing address of 326 East 

Washington Avenue, Norristown, PA 19401. (J-1) It also has received mail from 

DER at 606 East Main Street, Norristown, PA 19401 (C -4; T-140) and 2401 West 

2nd Street, Chester, PA 19013. (C-2) 

3. The second Appellant is Archie Joyner, who is president of WP and 

a law school graduate. (P-4; T-125, 133) 

4. Joyner and Foss have been friends for twenty-five years. (T-130) 

WP's business was Joyner's idea; he convinced Foss to relocate here from 

Mississippi, where he ran a catering business, to work on WP with Joyner. 

{T-131) 

WP's Formation 

5. WP was to be a corporate partnership of Foss and Joyner, but this 

relationship was never finalized in writing because Foss never signed the 

written agreements on this subject prepared by Joyner. (T-133) 

6. The Joyner/Foss arrangement called for Foss to own 50% of WP's 

stock. Foss purchased 25% of the authorized shares (500 shares) and was to 

5 References to T- are references to the Supersedeas Hearing's 
transcript. C- are-references to DER Exhibits admitted into evidence at the 
supersedeas hearing, while P- are references to the admitted exhibits of 
Joyner and WP as Petitioners at that hearing. J-1 is the parties' Joint 
Exhibit admitted at that hearing. Stip. references the parties' stipulated 
facts in their Joint Stipulation. K- __ is the Kelly Deposition. CC-__ is a 
reference to the Campbell Deposition. M- is a reference to the transcript 
of deposition of John Minihan. GP- is a-reference to a page of the 
transcript of George Paylor's deposition. 
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pay for his remaining 25% of the shares with profits from WP's operations. 

Foss owns all the shares of stock issued by WP and is vice president of WP. 

(P-4; T-132-135) 

7. Joyner was never issued any of the authorized stock of WP. 

(T-133) 

8. WP's business was the processing/recycling of construction and 

demolition wastes. (P-4; T-67, 68) 

9. According to William Ellenberg (called Ellenby in DER's Order and 

Ellenbe in P-4) ("Ellenberg"), he began working for WP in January 1989 at its 

Norristown Site as the site manager. (P-4; T-90) 

10. Ellenberg worked at this site until almost March of 1989, when he 

moved to WP's Chester site. (T-100) Ellenberg managed WP's Chester site unt il 

it ceased operation in September of 1989. (T-100-101) While at the Chester 

site he also managed WP's Colwyn site. (T-101) After the Chester site closed, 

he operated WP's Colwyn site until it shut down after DER issued its initial 

administrative order on September 21, 1990. (J -1; T-155) 

Waste Processing 

11. Demolition wastes or debris is the material including shingles, 

wood, masonry, brick, stone, paper and pipe from the tearing down of 

structures. (T-90 -91, 190; M-12) Construction waste or debris is similar 

waste arising from construction of a building. (T-190) Both types of waste 

may contain plaster or asphaltic material. (T-190) 

12. While Ellenberg believes these wastes would be separated for 

recyclable materials at the site of their generation before being brought to 
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the WP sites, he admits this is only a belief, because he is not at the 

generation sites to see that this is done. (T-99) 

13. When WP would receive a load of this waste at one of its sites, 

the load would be dumped and spread out with a bulldozer. (T-91) Thereafter, 

any aluminum or copper were separated from the wastes and sold to scrap 

dealers. (T-117) Heavy metals were also removed and sold as scrap, as were 

light metals. (T-117) Paper and plastic would also be removed and placed in a 

bin for disposal, with all of this separating done by hand. (T~91-92, 117) 

Wood, dirt and stone remained after this process. (T-90-92) 

14. The wood, dirt and stone remaining from the hand separating was 

then driven over with a bulldozer to crush it. When crushing was complete the 

crushed remainder of these wastes were to be hauled to an out-of-state 

landfill in Delaware or Maryland for disposal. (T-92-93) 

15. A hammer mill is a grinding machine used to break large pieces of 

various materials into smaller pieces. (T-65) Such a machine existed at WP's 

Colwyn site, but DER did not observe it in use. (T-65-66) 

16. In April of 1990, WP also rented and used a flotation tank to 

float wood from the remainder of the hand picked debris. (P-4) 

17. At some point in November or December of 1989, WP added a sifting 

machine to its waste processing operation to sift dirt from the demolition 

construction wastes that remained after the hand picking. (P-4; T-92-93) All 

of these operations and the equipment therefor were eventually moved from WP's 

Norristown site to the Colwyn site. (T-151) 

18. WP's operations at all the sites were similar. (T-93) 
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WP's Permits 

19. After employment of the sifter and flotation tank, WP began 

selling the processed remaining waste materials as "clean fill". Joyner and 

WP represented to others that this was approved by DER for use as clean fill. 

(CC-7; K-12, K-16-17) 

20. There was no evidence offered into the record that WP had any 

approval from DER to so dispose of this material. (M-16) 

21. WP did not possess any permits from DER under SWMA or any other 

statute to conduct operations at any of these three waste processing sites. 

{C-3, C-4; M-16, 17, 19, 41-42) 

22. WP retained a consulting engineering firm, Hudson Engineering, to 

secure permits from DER for its processing operations. {T-217) It had not 

filed an application for permit with DER as of the time DER first issued its 

Order to WP (Exh. J-1) on September 21, 1990, but, prior to that date, WP 

represented to others that its application was filed with and pending before 

DER or that it had a DER permit. (GP-14, 16; K-8; T-153, 218) 

23. No evidence was submitted by Joyner or WP to show that WP had 

ever submitted a permit application to DER at any time after DER initially 

issued its Order. 

The Chester Site 

24. WP's Chester site is located in the City of Chester, Delaware 

County near the railroad tracks which run adjacent to the Delaware River. 

(J-1; M-11) It was WP's first processing site for demolition/construction 

debris. (M-12) WP's operations at the Chester site were terminated by its 
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landlords (George and John Banta), and it relocated its Chester operations to 

its Norristown site. (J-1; M~12; GP-8-9) 

25. In 1988 and 1989 Minihan was a DER compliance specialist at the 

Bureau of Waste Management's office in Norristown who followed up for further 

enforcement actions when inspectors could not obtain compliance on their own. 

(M-9, 10} Minihan visited all three WP sites. (M-11} Minihan drafted the 

Order for DER. (M-40} 

26. When Minihan inspected the Chester site after WP had ceased 

processing of wastes there, he found the wastes piled at the site to a height 

of 20 to 30 feet. (T-68) Ellenberg said that during operations at the site, 

WP kept this pile under 10 feet high most of the time; however, this pile sat 

on a fifteen foot high concrete pad. (T-95-96} 

27. Prior to issuance of DER's Order, Minihan estimated the Chester 

site held 5,200 cubic yards of demolition wastes. (P-1) 

The Norristown Site 

28. WP's Norristown site is between a half acre and an acre in size. 

It is located in Norristown Borough, Montgomery County, adjacent to the 

Schuylkill River and across a "drainage creek" from Norristown's sewage 

treatment plant. (M-11} After DER's initial issuance of an Order to Joyner, 

Foss and WP, Minihan estimated that this site held 100,000 cubic yards of 

waste. (C-4; P-1} 

29. Most of the wastes hauled into WP's Norristown site came from New 

York and New Jersey. (M-12) Minihan told Foss, and later Joyner, that WP 

needed a permit to process these wastes at this site. (M-16-17; T-85} 
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30. After the Chester site was closed, WP experienced a "cash influx 

problem", and loads of waste began to accumulate. (T-118) Waste continued to 

be brought into the Norristown site, but not much was being shipped out of 

that site, causing the waste piles there to grow to the point that site b~came 

so jammed with waste that there was no longer room to process it there. 

(T-148, 151) 

31. WP's cash influx problem was caused by having a payroll and 

operating expenses to meet while not making money from processing wastes. To 

solve this Joyner, Foss and WP accepted more loads of waste for processing, 

and the cash that they were paid to take this waste was used to cover payroll. 

(T-149-150)-

32. In December of 1990, the waste pile at the Norristown site caught 

fire. (T-221) OER's Emergency Response Program Manager visited the site on 

December 8, 1990 and observed the pile's continued combustion. (T-221) He 

videotaped the fire and efforts to extinguish it. (T-222) C-5 is that tape. 

33. It took eleven days to extinguish this Norristown site fire 

(until December 19, 1990). Extinguishing it required that heavy equipment be 

brought in to dig the hot spots out of the pile. This cost DER $95,000. 

(T-221-222) 

34. The videotape of this fire and efforts to put it out shows 

quantities of wood in this pile, as well as plastics~ tires and other 

combustibles. (C-5) 

35. The pile's height easily exceeds that of the adjacent two story 

building. (C-5) 
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36. The cause of the fire at the Norristown site is not known; 

however, fires in piles of demolition/construction wastes caused by 

spontaneous combustion are not uncommon. (T-193-194) 

37. Hot spots were observed by DER's inspectors in the waste pile at 

the Norristown site prior to the fire and brought to Foss's attention. (M-23; 

T-86) Minihan saw the pile there "steaming" as early as May of 1989. Foss 

was present at the site at that time. (T-38-39) 

38. After waste processing ceased to generate a cash flow at the 

Norristown site, Joyner moved all of WP's equipment to WP's Colwyn site to 

process waste there. (T-151) 

The Colwyn Site 

39. The Colwyn site is in the Borough of Colwyn, Delaware County, at 

Fifth and Ellis Streets. (J-1; M-11) It has piles of demolition/construction 

wastes of varying heights strewn across it. (M-11) 

40. Initially, the Colwyn site was almost exclusively a wood 

operation. (T-104) When Minihan first saw it, it was covered in a thin layer 

of wood chips and just a few pieces of scrap which were being cleaned up. 

(M-25, 31) After the spring of 1990, however, Colwyn received the same wastes 

shipped to the other two sites. (T-107) 

41. Minihan met Joyner there and at this time Joyner related that he 

wanted to start processing demolition waste there and make some money. (M-32) 

Joyner indicated that if he could show a profit or break even there he might 

bring in wastes from the other sites to be processed. (M-32, 34) At that 

time, Minihan told Joyner he needed a permit to do this. (M-32) 

326 



42. Demolition waste processing was observed by DER at the Colwyn 

site in late spring or early summer in 1990. (M-37) 

43. The size of the piles of demolition/construction wastes grew 

because little of the processed waste was being hauled away. (GP-18, 29-30, 

34; M-40) 

44. DER issued its initial administrative order to Foss, Joyner and 

WP because conditions at the Chester and Norristown sites had become static 

and were not improving, while the piles at Colwyn were growing. (M-40,-41) 

45. The photograph which is Exhibit C-1 shows a pile of processed 

wood at the site while the photographs which are Exhibits P-5 and P-6 show 

some of unprocessed wastes at the Colwyn site as of September 1990. (l-68, 

127-128) 

46. DER'S representatives did not tell Joyner or WP that it was 

satisfactory to DER for the processing of this waste to continue at any of 

these sites while DER permits were applied for. (M-19, 39, 41, 42, 43; S-1; 

T-204, 207, 210, 212-213) 

Joyner's Relationship To WP 

47. While Joyner testified he was not to own any WP stock, he 

admitted WP was to be a partnership between him and Foss, and he was to have 

an interest in its permitted business. (T-133, 135, 137) 

48. Kelly and Campbell are two men hired as. independent contractors 

by WP to level loads of processed wastes from WP's site at other locations 

where it was used as "fill" instead of being landfilled at permitted landfill 

disposal sites. (CC-7; K-9) Campbell is Kelly's father-in-law. (CC-13) 
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49. Campbell and Kelly were hired by WP at the rate of $150 per load 

to do this leveling work. (CC-7, 10; K-8, 9) 

50. Based on his dealings with Foss and Joyner, Campbell understood 

that a-s between Foss and Joyner the relationship was of partners, with Joyner 

as boss. ( CC-7) 

51. Joyner told Colwyn Borough's Code Enforcement Officer, Paylor, 

that he and Foss were partners, and represented in a meeting on December 18, 

1989, that he controlled WP. (GP-40, 54-56) 

52. When they first met, Joyner told Kelly that he owned WP. (K-6) 

53. Foss was running the WP operations initially, with Joyner only 

visiting the business a couple times per week. (P-4) However, Foss was not 

successful at it and ran out of money. (T-136) Joyner asked Foss if he wanted 

Joyner to come down and help get the business straightened out. Foss did not 

want to help turn things around at WP, and in May of 1990 abandoned work at WP 

because he did not want to take a salary cut. (T-136-137, 150) 

54. As early as December of 1989, however; Joyner was trying to use 

checks from his own company (Demo-Carriers) to cover WP's bills. (CC-8; K-14) 

At one point Joyner even loaned money to WP. (P-4) 

55. Demo-Carriers is owned and controlled by Joyner; it is not 

registered to do business in this state and is not incorporated here. 

(T-157-158) 

56. As the financial condition of WP deteriorated, it became a slow

paying business. Its checks written to Kelly and Campbell 11 bouncedn. (CC-9; 

K-13) They were issued checks from Demo-Carriers and when those checks also 
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bounced, they had to arrange to meet with Foss and Joyner so that Joyner could 

pay them in cash. (K-14-15) 

57. In the dealings by Minihan onDER's behalf as to WP's Colwyn 

site, all the employees, including Ellenberg, directed Minihan to deal with 

Joyner. (M-38) Joyner was also in charge at Colwyn according to Paylor. 

(GP-12-13) 

58. In the meeting of December 18, 1989 between DER and WP, Foss did 

not attend but Joyner did. At this meeting, Joyner represented that he 

controlled WP. (GP-54-56) 

59. After Foss left WP on Memorial Day weekend in 1990, Joyner could 

have shut down the operations at the Colwyn site because WP was no longer a 

functioning company. (T-156, 159-160) 

60. Instead of closing the Colwyn site down, Joyner brought 

Demo-Carriers in to try to clean up the situation. (T-150) 

61. Joyner advised Paylor that no DER permit was needed for the 

operations conducted at the Colwyn site because of the decision in Department 

of Environmental Resources v. O'Hara Sanitation Company, 128 Pa.Cmwlth. 47, 

562 A.2d 973 (1989) ("O'Hara"). (GP-14, 15) 

DISCUSSION 

Burden Of Proof 

Of course, since DER issued this Order to Foss, Joyner and WP, and 

the Order directs that they abate certain activities on these three sites, DER 
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has the burden of proof that the facts are as alleged. See 25 Pa. Code 

§21.101{a} and {b}{3). It also bears the burden of persuading us of the 

soundness of its legal reasoning. 

Violation Of The SWMA 

There is no dispute, based on the evidence before us, that the 

activities involving the construction/demolition wastes carried on at the 

Chester, Norristown and Colwyn sites were carried on without permits issued to 

Foss, Joyner or WP under the SWMA. 

Construction/demolition waste clearly falls within the statutory 

definition of municipal waste. It is "refuse ... or ... other material ... 

resulting from operation of residential, municipal, commercial or 

institutional establishments and from community activities ... ", which is 

within the definition of "municipal wastes" in Section 103 of the SWMA, 35 

P.S. §6018.103. In turn, "municipal" waste is a component of the statutory 

definition of "solid waste" found at that same section. No dispute on these 

points is offered in the Post-Hearing Brief for WP and Joyner. 

Section 201{a) of the SWMA {35 P.S. §6018.201{a}} requires that those 

who process, store or dispose of such solid waste have a permit for this 

storing, processing or disposing before commencing such operations. In turn, 

Section 602{a} of the SWMA {35 P.S. §6018.602{a)} authorizes OER to issue 

orders such as that before us in this appeal to aid in the enforcement of 

Section 201{a). 

To circumvent this permit requirement, WP and Joyner point out the 

O'Hara decision in their Post-Hearing Brief. They assert that the activities 
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that were undertaken at the Chester, Norristown and Colwyn sites are identical 

to those discussed in O'Hara and so they do not constitute "processing" of 

solid waste. 

The Montgomery County Court of Common Pleas' opinion in O'Hara is 

apparently not reported and was not provided to us with any party's 

Post-Hearing Brief. 6 Apparently, the case arose when DER unsuccessfully 

sought to enjoin certain activities by O'Hara Sanitation Company, Inc. and 

appealed from the lower court's refusal of that request. Factually, according 

to the Commonwealth Court's reported opinion in O'Hara, roll-off boxes of 

construction/demolition wastes were dumped at a garage site owned by O'Hara. 

The materials were then spread out by a bulldozer and recyclable materials 

(metals, wood and cardboard) were picked out of the wastes by hand and 

recycled. The remainder was then loaded into trailers for off-site lawful 

disposal. The lower court chancellor held this was not "processing" under the 

definition thereof then in the SWMA and that this garage site was not a 

transfer station, so no permit was required for this activity under the SWMA. 

The Commonwealth Court affirmed because it found there were apparently 

reasonable grounds for this conclusion and there were no erroneous or 

inapplicable legal rulings in the lower court's opinion. 

The Act of July 11, 1990, P.L. 450, No. 109, which was immediately 

effective, amended the SWMA's definition of "processing" to say that 

6 When, during the course of the adjudication's preparation, the Board's 
staff inquired of WP's counsel as to a citation to where the lower court's 
opinion was reported, he responded by forwarding the Board a copy of the 
opinion. 
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processing includes any transfer facility, composting facility or resource 

recovery facility. Thus, as of July 11, 1990, the O'Hara decision's 

conclusions on this point ceased having any significance to us. Since the 

Colwyn site was in use on and after that date, these operations were clearly 

under this new definition. Equally clearly, 25 Pa. Code §271.1 defines a 

resource recovery facility to include facilities where extraction and 

utilization of materials from this waste occurs, and this occurred at Colwyn 

according to the testimony of WP's Ellenberg. Moreover, applying the 

definition of transfer facility in this same regulation to the Colwyn site, it 

is clear from the testimony and photographs that this solid waste was received 

and temporarily stored at that location to, in part, facilitate (after removal 

of a portion thereof) its bulk "transfer" to permitted out-of-state disposal 

sites. Thus, Colwyn also was a transfer facility. In accord, see Frank 

Columbo, d/b/a Columbo Transportation Service, et al. v. DER, 1989 EHB 1319. 

Finally, according to the testimony, what occurred at Colwyn and the 

other sites is that loads of this waste were being brought in, dumped and then 

spread out with a bulldozer. After recyclable materials and paper wastes were 

removed by hand picking, the bulldozer was then intentionally run over this 

material to crush the larger materials and make them smaller. A hammer mill 

was on site also and used to break the debris into small pieces. The 

testimony also showed this debris was run through a sifting machine to remove 

"dirt" from it. Finally, the remaining waste was run through a flotation 

bath. In Robert K. Goetz, Jr., v. DER, EHB Docket No. 91-153-E (Consolidated) 

(Adjudication issued September 22, 1993) ("Goetz"), we describe how a 
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flotation tank is used as to demolition wastes in Fihdings Of Fact No. 30. 

So, even though the evidence before us did not describe its use here, we are 

aware it is used to sort, by flotation, any wood in demolition wastes from the 

non-floatable materials. There cannot be any question that insofar as 

"processing" is defined as a method or technology used to reduce the volume or 

bulk of these wastes or to convert a portion of it for off-site reuse, the 

construction/demolition wastes were "processed" at Colwyn through these 

activities. 

When we look at the activities at the three sites, occurring before 

the change in the definition of processing and O'Hara, we are compelled to 

reject O'Hara's application to the instant operations and to find that 

"processing" of municipal waste occurred at all three sites even under the 

prior definition. Unlike the facts in O'Hara, as quoted by the Post-Hearing 

Brief for WP and Joyner from the lower court's opinion, this is not a case 

where there is a DER "super technical" argument of compaction caused by 

accidental running of the bulldozer over these wastes. 

Here the testimony from Ellenberg, WP's site manager for all three 

sites at various times, was that after the bulldozer spread out a load for 

hand picking of recyclables and hand picking of paper and plastic for 

disposal: 

(T-92) 

The wood and the stone were then crushed up by the 
bulldozer, just run over a few times and then put in a 
double deck screened shaker, which screened out the dirt. 
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While this is not high-tech processing, it is the use of a technology "for the 

purpose of reducing the volume or bulk of municipal waste 11 as specified in the 

SWMA's original definition of processing. There can be no doubt of this when 

this testimony is coupled with Ellenberg's testimony that operations at all 

three sites were basically the same and that to these processing operations 

were later added the hammer mill and flotation tank to further process the 

wastes. Further, there was even some testimony about a wood chipper being 

seen at one or two of these sites, though no testimony as to its use. 

Finally, there is also testimony by Campbell and Kelly as to the "cleaned'' 

waste being hauled out and used as "fill" instead of being landfilled. (K-9, 

10, 17; CC-7, 10) 

We conclude from this testimony that municipal waste was processed at 

all three unpermitted sites. According to Section 201(a), such processing 

must occur under a SWMA permit, and there was none for these three sites. 

Thus, we sustain the DER order in full as to WP. In doing so, we do not 

address DER's "public nuisance" or "unlaw~ul-disposal-of-solid-waste 11 

arguments as we need not reach them. See Willowbrook Mining Company v. DER, 

1992 EHB 303.7 

Joyner's liability - Officer Participation Theorv 

DER's order also seeks to hold Joyner liable personally as to 

operations on all three sites. As his relationship to the Colwyn site is 

7 In so doing however, we note that the videotape in this appeal provided 
graphic visual evidence of why such operations can create situations which are 
a risk or threat to the environment, unlike the circumstances in O'Hara, and 
thus pose a potential harm which DER may properly regulate. 
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factually different from his relationship to the other sites, we elect to deal 

with it separately. 

The Colwyn Site 

According to the record, by late May of 1990 Art Foss had completely 

left the picture as far as WP's continued operations go. Joyner indicated in 

his affidavit testimony (P-4) that Foss ran the daily operations of WP, but 

obviously that did not continue to be the situation with regard to Colwyn 

after Foss' departure. Joyner admits he ran the Colwyn site either directly 

or through Ellenberg after Foss' departure. (T-159, 160) He testified he had 

the power to shut that operation down and the power to fire people, 

(T-159, 160) but instead of that, he attempted to get the Colwyn site to make 

money, moving equipment there from the overfilled Norristown site and 

accepting more loads of municipal waste into this site for processing. 

(T-151-153) Joyner also admitted during his testimony that after Foss' 

departure, WP was no longer a functioning company. However, he then 

acknowledged that operations on this site continued, so even if it could be 

argued that as WP's president, Joyner ran the Colwyn operation for WP, Joyner 

participated in WP's operational violation of the SWMA. Joyner did not have 

to drive the bulldozer to participate in the violation. He was told 

separately by both Minihan and Bruce Bietler, DER's Waste Management 

Operations Manager at the Norristown Office (T-185-1a6) ("Beitler"), of the 

need for a permit for this operation and the site continued to operate without 

one. 
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In reaching this conclusion we specifically reject any suggestion by 

Joyner, a law school graduate, that he thought he could operate while applying 

for a permit. Beitler denies saying this to him, and for Beitler to do this 

would require him to act contrary to the statute and clearly contrary to how 

OER's staff appears to act in other similar cases (see Goetz), not to mention 

contrary to what Beitler says DER's staff is authorized to say. Moreover, as 

a law school graduate, Joyner has training in how to read a statute, and 

Section 20l(a) is not subject to misinterpretation on the question of whether 

or not a permit is needed. (Even if it was, DER's Notices Of Violation clearly 

state DER's position that WP was violating this statute at Chester and the 

Colwyn site's operation was identical thereto.) 

Insofar as the evidence proves WP's de facto demise when Foss left, 

it also shows Joyner operating at this site on his own and through his 

company - Demo-Carriers. This unregistered company, which Joyner admits he 

controls, was used by him to pay his expenses while he operated this Colwyn 

site. Accordingly, Joyner was operating the Colwyn site as WP's president or 

was operating it individually. In the latter circumstance he is personally 

responsible for the site because he was the operator. In the former situation 

he is responsible for it because he directly participated in it. He may not 

have operated the sifter or bulldozer, but a general fights a battle even if 

it is his soldiers who fire the cannon. Joyner participated sufficiently in 
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furthering the violations of the SWMA at Colwyn to be liable therefor as WP's 

president. See DER v. Lucky Strike Coal Company and Louis J. Beltrami, 1987 

EHB 234, and the cases cited therein.8 

In reaching this conclusion we also reject the contention in Joyner's 

Post-Hearing Brief that Ellenberg was told by DER's Dirk Robinson that no 

permit was required for this Colwyn operation (Joyner's Brief Page 15). The 

parties' Joint Stipulation Pursuant To Pre-Hearing Order No. 2 contains under 

the heading "Stipulated Testimony" the following paragraph: 

5. During the course of these inspections, Mr. 
Robinson never told any representative of Wood Processors 
that the operations at Chester or Colwyn were lawful 
without a permit from the Department. To the contrary, Mr. 
Robinson informed representatives of Wood Processors that 
the operations at Colwyn and Chester were unlawful 
processing activities absent a permit from the Department. 

Clearly the parties' stipulation of these facts is contrary to this present 

contention. 

Likewise we reject that Post-Hearing Brief's suggestion that Minihan 

and Paylor testified that after Joyner began running the Colwyn site the piles· 

did not grow. Their testimony was exactly the contrary. Lastly, we reject 

the idea that because of O'Hara, Joyner's operation at Colwyn was not an 

intentional violation of the SWMA. Joyner knew of DER's contrary position on 

these matters from Beitler and Minihan, and knew of at least two of the three 

DER Notices of Violation. He knew DER contended his_Colwyn operation was a 

violation of the SWMA and, instead of relying on O'Hara to fight the need for 

8 Affirmed in Lucky Strike, supra, by the Commonwealth Court. 
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a permit, advised Beitler at the meeting on December 18, 1989 that WP would 

secure SWMA permits for its operations. (T-211) This decision to 

apply for SWMA permits was announced six months before he began operating the 

Colwyn site, and thus is too inconsistent with this O'Hara-based argument to 

give this argument any credence.9 

The Norristown Site 

We also conclude from the evidence before us that Joyner was an 

active participant and officer of WP at the time of the creation of conditions 

. at the Norristown site and is liable for this site's current situation on an 

officer participation theory as well. 

The evidence as to the Norristown site is not as clear, however, as 

that concerning Joyner's operation of the Colwyn site. Accordingly, we start 

with his relationship to WP. Joyner and Foss created WP. We conclude this 

from Joyner's testimony that WP was to be their "corporate partnership." 

(T-133) WP authorized issuance of 2,000 shares of stock and Foss purchased 

500 of them. (T-132) He was to purchase another 500 shares with his share of 

WP's profits but did not do so. According to Joyner, the remaining stock was 

never issued by WP. {T-133-134) Here, however, Joyner's testimony begins to 

become unclear. While he testified he was made president of WP at Foss' 

suggestion (T-132) and that he prepared different sets of proposed partnership 

9 On the issue of what arguments to make on behalf of a client, a Jewish 
folk saying counsels "Prepare your proof before you argue", according to 
Joseph L. Baron, "A Treasure of Jewish Quotations" 1956 and quoted in "The 
Quotable Lawyer", Ed. by D. Schraeger and E. Frost, Facts on File, Inc., New 
York (1986), p. 12. 
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agreements for him and Foss to sign but Foss never signed them (T-133), he 

also said he was never to own any stock in WP. (T-136) After stating this, 

Joyner never explains how he and Foss could be partners in WP without Joyner 

owning a piece of it. If we limited ourselves to Joyner's testimony we would 

thus have a very cloudy picture of the Joyner-Foss-WP arrangement. This is 

particularly so since after Joyner said he was to own no WP stock, he 

testified that if all had worked out as he envisioned, he was to have an 

interest in a permitted business. (T-138) 

However, Joyner talked to others about his relationship to WP. 

Those statements shed light on his relationship to WP as well. As to the 

Colwyn site, he and Foss applied to Colwyn Borough for a Use and Occupancy 

Permit for this site. (GP-8-9) WP's check to cover the permit fee is signed 

by Foss and dated October 16, 1989. (Paylor Deposition Exh. 8) Thereafter, 

Paylor, as Colwyn Borough's Code Enforcement Officer, talked to Joyner in the 

summer of 1990 about his relationship to WP and Foss and testified that Joyner 

said he and Foss were partners. Moreover, Joyner talked to Campbell, too. 

Campbell says he and Kelly were hired as contractors by Foss and Joyner, who 

was Foss' partner and boss. Kelly's deposition testimony supports that of 

Campbell. When there was a quality problem with several loads of waste being 

dumped at a site as fill, Joyner came to the dump site and represented to 

Kelly that he owned WP.10 If Joyner's Affidavit (Exh. P-4) is correct, his 

10 Joyner's counsel argues we should ignore the Campbell and Kelly testimony 
because they were involved in a contempt proceeding brought against them by 
(footnote continues) 
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·. 

dealings with Kelly ended late in 1989, so this representation was made long 

before Joyner operated the Colwyn site and Foss absented himself from WP. 

All of this testimony compels the conclusion that Foss and Joyner 

were partners in WP virtually from its conception. It may be WP was not run 

as a corporation in Pennsylvania after incorporation in New Jersey in 1988 

{Exh. P-4) or that Joyner was less than truthful about owning a piece of 

corporate WP, but we need not decide which. It is enough to say that the 

evidence points only to these two alternatives, both of which tie Joyner to 

WP. 

Joyner is tied to WP and the Norristown site in terms of his dealings 

with Kelly and Campbell as well. Kelly and Campbell were hired to work 

leveling loads of processed wastes for WP at sites where their processed 

wastes were being used as 11 fill" instead of being landfilled at permitted 

landfill disposal sites. {CC-7; K-9) We need not go into the legality or 

illegality of this action by any of these parties but only the facts of what 

the testimony shows to have occurred. First, WP became slow in paying Kelly 

and Campbell. {K-13) Then WP's check paying Kelly and Campbell "bounced" 

when it was cashed. As a result, Foss gave them a check signed by Joyner from 

Joyner's company {Demo-Carriers) but it bounced, too. (K-14) Not 

{continued footnote) _ 
DER and were trying to curry favor with DER through this deposition testimony. 
The existence of this contempt proceeding is undisputed. {K-19; CC-14) 
However, standing alone, this does not show any currying of favor. Moreover, 
if we ignore this testimony unfavorable to Joyner for the reason it may be 
unreliable, are we not also compelled by consistency to ignore Joyner's own 
testimony for the same reason? He is a party in this appeal and thus his 
testimony has the potential to be self-serving. We will elect to ignore none 
of this testimony. 
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unreasonably, this angered Kelly and Campbell. Joyner then called them and 

arranged for them to meet Foss and Joyner at the Norristown site and Joyner 

bought the two bad checks back from Kelly and Campbell for cash. {CC-8, 9, 15; 

K-14) Thereafter, this happened twice more with Demo-Carriers' checks, and 

each time Joyner would buy back his bounced check with cash. (K-15) The cash

for-bad check meetings always occurred at the Norristown site. (CC-9; K-16) 

The processed waste being used as fill also came, at least in part, from the 

Norristown site. (CC-10; K-16-17) Moreover, when the fill site owner 

complained to Kelly about too much wood in the loads dumped at the fill site, 

Joyner came to the fill site to smooth things over. (K-10, 12) Finally, 

though Joyner's Affidavit (Exh. P-4) says he relied on Foss to run the 

operation until the spring of 1990, it also admits the dealings between WP and 

Kelly ended in November of 1989. Thus, as a whole this evidence shows 

Joyner's hand in this operation at Norristown as early as 1989. 

Joyner's hand in the Norristown site's operation is visible again in 

1990, but this time the proof comes from his own mouth. Joyner testified that 

the processing equipment was relocated to the Colwyn site from the Norristown 

site because the Colwyn site had no stockpile of unprocessed municipal waste 

on it. (T-152) The move was necessary because the size of the pile at the 

Norristown site had grown so large that it prevented effective processing of 

this waste there. Moreover, he indicated WP lacked the assets sufficient to 

stay at Norristown and reduce the stockpile's size without income from fresh 

loads being brought in and dumped for a fee. (T-151) It must be remembered at 

this point that the main source of revenue for WP was the money paid it by 
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haulers and demolition contractors to dump their loads at WP's waste 

processing sites. (T-149-150) Joyner indicated that he (not Foss) had had 

some success reducing the size of the unprocessed waste pile at the Norristown 

site in these weeks prior to moving all operations to Colwyn, but moved the 

operation to Colwyn because WP needed the continuing source of revenue from 

the dumping of unprocessed loads. (T-152) Joyner's actions in running the 

processing operation at the Norristown site while WP's president are thus 

clear, and his personal liability for that site's condition flows therefrom. 

The Chester Site 

We have no evidence before us as to Joyner's personal involvement 

with WP's operations at the Chester site. We cannot account for that omission 

by DER except by concluding that it has no such evidence. Accordingly, we 

find no personal liability for Joyner as to that site under DER's officer

participation theory. 

Piercing The Corporate Veil 

DER also asserts personal liability for Joyner on all three sites 

using a piercing the coporate veil theory. From the evidence set forth 

above, it is not clear that there is much of a corporate veil here to be 

pierced. Further, we do not evaluate this theory as to Joyner's personal 

liability with regard to the Colwyn and Norristown sites because we have 

already sustained DER as to these sites on its officer participation theory. 

See Willowbrook Mining Company v. DER, supra. 

DER's Post-Hearing Brief argues that WP was undercapitalized from its 

creation and that there was a failure to adhere to corporate formalities. It 
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asserts an intermingling of corporate and personal affairs and use of the 

corporate form to perpetuate a fraud. DER asserts that testimony of Campbell 

and Kelly shows WP was grossly undercapitalized while the Norristown site was 

in operation. DER then asserts Joyner made up for WP's worthless checks with 

his own funds, so he should not be allowed to hide behind the corporate veil 

to escape from personal liability for the conditions he left at Norristown. 

DER next asserts WP's invalid corporate existence is even clearer once the 

waste processing operations moved to the Colwyn site because Joyner took over 

from Foss. DER alleges Joyner directed operations at Colwyn and he admitted 

WP was not functioning during Colwyn's operation. 

In the past, DER has not enjoyed any success in advancing the 

piercing the corporate veil theory. See Louis J. Novak. Sr., et al. v. DER, 

1987 EHB 680, and John Kaites, et al. v. Commonwealth. OER, 108 Pa.Cmwlth. 

267, 529:A.2d 1148 (1987).11 With the arguments advanced in support of this 

theory in this Brief this is understandable. 

The factors to consider in proving this theory are set forth in The 

Village at Camelback Property Owners Ass'n. Inc. v. Frank P. Carr. III. et 

al., 371 Pa.Super. 452, 538 A.2d 528 (1988) ("Camelback"). There, the 

Superior Court verbalized them as: 

11 

(a) the corporations were insufficiently capitalized at 
the outset; 
(b) there was an intermingling of funds between and among 
the corporations as well as with personal assets of 
Defendant Carr; 

Incorrectly cited in DER's Brief as Kaites v. OER, 529 A.2d 1148 (1987). 
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(c) other officers and directors, if any, of the 
corporations were not functioning; 
(d) the corporations failed to observe corporate 
formalities; 
(e) the corporations did not pay dividends in the regular 
and ordinary course of their business; and 
(f) in conducting the business affairs of the corporations 
Defendant Carr consistently held himself out as 
individually conducting such affairs without use of the 
corporate names and without identifying that his actions 
were taken as an officer or employee of the corporation. 

, 538 A.2d at 535. 

A review of these six factors and DER's Post-Hearing Brief reveals 

assertions dealing with factors {a) and (b) only. DER says corporate 

formalities were not observed, in passing, but never says how. Moreover, it 

never asserts undercapitalization as to the Chester site or any merging of 

Joyner's affairs with those of WP as to WP's Chester site. In short, its 

arguments fail to address all factors relevant to this theory and never 

show how the factors it does touch on can be applied to the Chester site. 

Accordingly, this appeal joins the list of those where DER is rejected on this 

theory. 

Based upon this evaluation of the evidence and the parties' 

arguments, we make the following Conclusions of Law and enter the appropriate 

order. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and the subject 

matter of this appeal. 

2. Under 25 Pa. Code §21.101(a) and (b){3) DER bears the burden of 

proof in this appeal as to the order it issued to Joyner and WP. 
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3. Where demolition and construction wastes are dumped at a site, 

spread out for the removal by hand of recyclable metals and disposable paper 

and plastic, then crushed into small pieces, sifted to remove dirt, and run 

through a flotation tank to remove wood from the residue, it is "processed" 

within the definition of that word in 35 P.S. §6018.103. 

4. Because municipal wastes were being processed on these sites, 

35 P.S. §6018.20l(a) required the operators thereof to secure a permit for 

each site's operations before commencing same. 

5. Because the operators failed to secure permits for their 

municipal waste processing operations as required by 35 P.S. §6018.20l(a), DER 

was authorized to issue its order to WP as to the Chester, Norristown and 

Colwyn sites by 35 P.S. §6018.602(a). 

6. Because the operations conducted by WP and Joyner were the 

processing of municipal waste, O'Hara is inapplicable. 

7. Joyner is personally liable for the violations at the Norristown 

and Colwyn sites because while president of WP, he participated in the conduct 

at both sites which violated the SWMA. 

8. As there was no evidence of Joyner's personal participation in 

WP's operation of the Chester site and no proof of the "Camelback" factors 

offered by DER for purposes of piercing-the-corporate-veil to hold him liable 

for the Chester site's condition, DER has failed to show Joyner is personally 

liable as to the conditions at the Chester site. 
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ORDER 

AND NOW, this 11nth day of March, 1994, it is ordered that the appeal 

of WP is dismissed. It is further ordered that the appeal of Joyner is 

dismissed as to the Colwyn and Norristown sites but sustained as to the 

Chester site. 

DATED: March 11, 1994 

ENVIRONMENTAL HEARING BOARD 

m-~ (A/~~ 
MAXINE WOELFLING 
Administrative Law Judge 
Chainnan 

Gh~4· 
Administrative Law Judge 
Member 

~ 
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OPINION AND ORDER SUR 
MOTION FOR SUPPLEMENTAL HEARING 

AND MOTION FOR DIRECTED ADJUDICATION 

Richard S. Ehmann, Member 

Synopsis 

The Board dismisses a third party appeal which challenges the 

Department of Environmental Resources' (DER} issuance of a National Pollutant 

Discharge EliminatiQn System (NPDES} Permit to a sewage treatment plant, 

authorizing its discharge of treated effluent into the Delaware River. 

The Board denies the appellant's request for a supplemental hearing 

to now introduce testimony of witnesses who were not present or offered by him 

at the merits hearing in order to avoid the impact of the sitting Board 

Member's evidentiary rulings at the merits hearing. There was no burden on 

either the permittee orDER to seek advance rulings from the Board in the form 

of a motion in limine in order to correct counsel for appellant's 

"misapprehension" as to the admissibility of evidence before the Board., 

Moreover, appellant has not shown us that we should grant a continuance of 

this matter or reopen the record where it would improperly serve to give him a 

second opportunity to present his evidence. 
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The Board treats a joint motion for directed adjudication, brought by 

the permittee and DER, as one for compulsory non-suit and grants the motion. 

Appellant has not shown that the sitting Board Member erred in excluding his 

offered documentary and opinion evidence, nor has he shown the Board Member 

erred in ruling that he could not call DER personnel as of cross-examination 

as part of his case-in-chief. After reviewing appellant's evidence, we find 

he has failed to sustain his burden of proving a prima facie abuse of DER's 

discretion. 

OPINION 

Procedural Background 

James E. Wood (Wood) commenced this appeal on July 13, 1990, by 

filing a skeleton appeal; he perfected his appeal on August 6, 1990. Wood's 

appeal seeks our review of DER's issuance of NPDES Permit PA 0062324 to M&S 

Sanitary Disposal, Inc. (M&S) for a discharge of treated effluent to the 

Delaware River from M&S' sewage treatment facility located in Westfall 

Township, Pike Coun~y. 

This matter has a protracted procedural history, as reflected by our 

prior opinions and orders in this case. The appeal was initially assigned to 

former Board Member Terrance J. Fitzpatrick. In an Opinion issued July 11, 

1991, reported at 1991 EHB 1156, former Board Member Fitzpatrick denied M&S' 

first motion to dismiss the appeal, finding that although Wood clearly had 

abused discovery and filing deadlines, he did not exhibit a lack of intent to 

prosecute his appeal. By separate order dated October 4, 1991, former Board 

Member Fitzpatrick granted in part and denied in part M&S' motion to compel 

Wood's compliance with Pre-Hearing Order No. 1 and to limit issues, inter 

alia, directing Wood to file an amended pre-hearing memorandum containing a 

summary of the testimony of his expert witnesses. When Wood failed to comply 
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with this order, the Board issued him a rule to show cause why his appeal 

should not be dismissed. On November 18, 1991, M&S brought a second motion to 

dismiss. Wood wrote to the Board on December 13, 1991, informing the Board 

that Patricia Bradt would testify as an expert on his behalf and requesting 

additional time to file her expert report. M&S then filed a motion to 

preclude Wood from presenting any expert testimony, and, when Wood filed an 

.. expert report 11 of Patricia Bradt on March 6, 1992, M&S moved to strike this 

document. 

The matter was reassigned to Board Member Richard S. Ehmann for 

primary handling upon the resignation of former Board Member Fitzpatrick on 

September 22, 1992. In an opinion issued on October 23, 1992 and reported at 

1992 EHB 1342, Board Member Ehmann denied M&S' second motion to dismiss, 

finding the imposition of sanctions on Wood to be appropriate but finding 

dismissal too severe a sanction, and granted, as a sanction pursuant to 25 Pa. 

Code §21.124, M&S' motion to preclude any expert testimony from being offered 

on Wood's behalf. ~oard Member Ehmann also granted M&S' motion to strike 

Bradt's report because it was not appropriate as an expert report and because 

of the Board's sanction of not allowing Wood to offer any expert testimony. 

After M&S and DER filed their pre-hearing memoranda, M&S filed a 

motion to limit issues, including a motion to strike certain of Wood's factual 

allegations for lack of standing on his part. Board Member Ehmann issued an 

Opinion on March 4, 1993, granting and denying the motion to limit issues as 

to certain of Wood's factual allegations, but directing Wood to put into 

evidence at the merits hearing support for his allegation of standing, with 

leave for M&S to reassert its motion to strike regarding Wood's lack of 

standing at the merits hearing. This order further required Wood to make 

certain amendments to his pre-hearing memorandum. 
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Wood filed his second amendment to his pre-hearing memorandum on 

March 22, 1993, as well as an amendment to his statement of contentions and 

facts and an "Exhibit A." On March 26, 1993, M&S filed its motion to strike 

Wood's second amendment to his pre-hearing memorandum and his amendment to his 

statement of contentions and facts. On March 30, 1993, Wood filed his 

response to M&S' motion by facsimile, in which he stated, "Counsel ... 

requests that either the Motion be denied as untimely filed, that the Board 

continue the hearings and grant an extension in which counsel can respond, or 

take such other action as the Board may deem appropriate to justly dispose of 

the situation." In response to this request, Board Member Ehmann informed the 

parties that oral argument on M&S' motion would be heard at the scheduled 

merits hearing on April 6, 1993, and that Wood could file his response to the 

mot ion on ,L\pril 5, 1993. (N. T. 7)1 

The merits hearing was held on April 6-7, 1993 before Board Member 

Ehmann. At the outset of the merits hearing, counsel for Wood informed the 

Board on the record that he was not prepared to go forward with the appeal, 

and he requested a continuance. (N.T. 6) Both M&S and DER objected to any 

postponement of the merits hearing. Board Member Ehmann denied Wood's 

request. (N.T. 80) As to M&S' motion to strike, Board Member Ehmann denied 

it, while ruling that Wood's evidence would have to fall within the purview of 

the Board's previous rulings in the matter and that Wood could not introduce 

any new areas into the litigation. (N.T. 76-78) Wood then presented evidence 

regarding his standing. M&S renewed its motion to strike regarding Wood's 

lack of standing, and Board Member Ehmann denied that motion. (N.T. 118) 

l"N.T." indicates a reference to the notes of testimony of the merits 
hearing h~ld on April 6-7, 1993. 
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Wood was the only witness called by his counsel. At the close of 

Wood's case-in-chief, M&S moved for a directed adjudication, in which DER 

concurred, arguing Wood had failed to establish his prima facie case. (N.T. 

456) Neither M&S nor DER presented any evidence. Wood responded by arguing 

that he wanted an opportunity for a supplemental hearing based on his surprise 

at the rulings on his evidence. {N.T. 457) Board Member Ehmann advised the 

parties that as a single Board Member, he could not rule on these motions, and 

that their respective motions should be briefed so that the entire Board could 

rule on them. {N.T. 463-466) See 25 Pa. Code §21.86. M&S has filed its 

Brief in Support of the Joint Motion for Directed Adjudication, as has DER. 

Wood has filed his Motion for Supplemental Hearing and accompanying brief and 

a brief in opposition to the appellees' motion for directed adjudication. M&S 

has filed a response opposing Wood's motion for supplemental hearing and an 

accompanying brief; DER has stated it will not respond to Wood's motion. 

The record in this matter consists of a transcript of 471 pages and 

several exhibits, a~ well as the joint stipulation of the parties {Board 

Exhibit B-1). After a full and complete review of it, we will rule on the 

parties' respective motions. 

Stipulated Facts 

The parties have stipulated that DER issued the NPDES Permit to M&S 

on or about June 14, 1990, allowing M&S to discharge treated effluent from its 

sewage treatment plant into the Delaware River. {B-1) The NPDES permit sets 

forth effluent discharge limits and monitoring requirements for biochemical 

oxygen demand, total suspended solids and fecal coliform, monitoring and 

reporting requirements for flow, metals (aluminum, beryllium, cadmium, copper 

and lead) and chlorine. (B-1) Effluent limitations, monitoring requirements 

and effective disinfection to control dise~se-producing organisms (fecal 
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coliform) were originally limited to the swimming season (May 1 to September 

30). (B-1) The NPDES permit was amended on March 12, 1991 to require 

effective disinfection to control disease-producing organisms year round. 

(B-1) The NPDES permit also contains several "Special Conditions," including 

a provision that should the water quality standards for the Delaware River be 

changed, the NPDES permit will be re-evaluated and may be modified, revoked 

and/or reissued accordingly. (B-1) The Delaware River Basin Commission 

(DRBC) held a public hearing on the project on May 13, 1991 and approved the 

project on June 19, 1991. (B-1} The DRBC approval was given subject to a 

number of conditions (relating to discharge limits, design, construction, and 

operation of the facility) to which M&S agreed. (B-1) Following the DRBC 

approval, DER issued Water Quality Management Permit No. 5290406 to M&S on 

September 18, 1991, authorizing the construction of the proposed sewage 

treatment facility. DER's issuance of that permit is the subject of a 

separate appeal before this Board. (N.T •. 326; B-1; A-32)2 

As reflect~d in the parties' joint stipulation, Wood is challenging 

DER's issuance of the NPDES Permit on the bases that: 

1. OER erred in allowing discharge that was 
unnecessary into a stream that is significant, 
although the discharge will substantially degrade 
the stream, which is presently of high quality. 

2. DER erred in ignoring the status of the 
stream as an outstanding stream, as related 

3 integrally to a national scenic area. (B-1) 

2"A" indicates an exhibit offered by the Appellant. 

3M&S' motion to strike was sustained at the merits hearing with regard to 
Wood's challenge relating to DER ignoring the status of the Delaware River as 
a cold water fishery, as Wood's testimony did not show he had standing to 
raise that issue. (N. T. 113} 
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MOTION FOR SUPPLEMENTAL HEARING 

Wood's motion for supplemental hearing seeks to have the Board 

schedule a supplemental hearing so that he can bring in as witnesses "the 

author of the Delaware River Basin Commission study; the author of the report 

of the Upper Delaware Citizens Advisory Council; Mayor Roberts of Port Jervis, 

NY; the Pike County Environmental Coalition, and others who would elucidate 

relevant facts in support of appellant's case." Wood asserts that the 

testimony of these people would 11 moot 11 the appellees' objections to documents 

he offered as exhibits which were excluded by the Board. Wood urges that no 

prejudice will result to M&S or DER by the Board's granting a supplemental 

hearing, and he argues that motions filed by M&S and DER resulted in this 

appeal being protracted. Moreover, Wood contends that a supplemental hearing 

is necessary to avoid a miscarriage of justice. Wood does not set forth any 

argument to suggest that the sitting Board Member erred in his evidentiary 

rulings. Instead, he argues only that his opponents did not object to Wood's 

exhibits in any mot~on in limine, and, thus, that Wood did not have an 

opportunity to correct his "misapprehension" as to allowable evidence. 

Wood's counsel would have us accept the suggestion that his opponents 

should have anticipated the documentary evidence which he would offer, the 

purpose for which he would offer it, and the objections they would raise to 

that documentary evidence. He would also have us accept that M&S and DER 

should have then informed him of their objections in.a motion filed 

sufficiently prior to the scheduled merits hearing in order that he could have 

had an advance ruling on the admissibility of his evidence from the Board and, 

if necessary, could have had an opportunity to regroup as to his planned 

presentation of evidence. We find counsel for Wood's argument to be 

disingenuous at best, especially considering his lengthy history of practice 
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before this Board and knowledge of the Board's rules.4 We reject Wood's 

attempt to foist onto his opponents the obligation to shape his presentation 

of his case~ As we have explained on numerous occasions, a motion in limine 

is a pre-trial motion designed to exclude evidence which is potentially 

inflammatory, prejudicial, without probative value or irrelevant. See, e.g., 

Frank Greenwood v. DER et al., EHB Docket No. 92-410-E (Opinion issued March 

24, 1993); County of Schuylkill, et al. v. DER,et al., 1990 EHB 1347; 

Kennametal. Inc. v. DER, 1990 EHB 1453. Here, M&S and DER could not be 

expected to have anticipated prior to the merits hearing the manner in which 

Wood would seek to introduce his documents or the purpose for which he would 

seek their introduction. They could not be expected to have anticipated 

whether Wood's documents would contain inadmissible hearsay information or 

would lack authentication, or whether they would even be irrelevant until it 

became clear at the merits hearing. Wood's argument regarding the lack of a 

motion in limine is, thus, devoid of merit. 

We likewisE:! reject Wood's suggestion that we grant his motion on the 

asserted basis that a continuance was necessary to obtain the presence of 

these witnesses. As Wood states in his brief, the power to grant or deny a 

continuance is an inherent power of an administrative agency. Hainsey v. 

Com., Liguor Control Bd., 529 Pa. 286, 602 A.2d 1300 (1992). The chief 

consideration in reviewing such a discretionary act is whether the grant or 

denial was in the furtherance of justice. Pennsylvania Savings Ass'n v. Com., 

Department of Banking, 105 Pa. Cmwlth. 175, 523 A.2d 837 (1987), appeal 

denied, 520 Pa. 621, 554 A.2d 513 (1987). The furtherance of justice here 

4wood's counsel stressed to the Board at the merits hearing that he has 
been practicing before the Board for at least twenty years and is familiar 
with procedure before the Board. (N.T. 23) 
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requires that Wood be denied such a continuance. Wood had ample opportunity 

for nearly three years to develop his case and to present his case on the 

merits at the hearing. He could have requested the presence of witnesses who 

had knowledge of the documentary evidence he sought to offer, but failed to do 

so. Wood did not seek their presence until after the sitting Board Member had 

sustained the objections to the documents offered by Wood. A continuance for 

Wood to procure their presence would cause M&S and DER to suffer delay in the 

resolution of this appeal. Contrary to the assertion advanced by Wood that 

M&S and DER are responsible for delaying the resolution of this appeal through 

filing various motions, the record reflects that it is Wood who has failed to 

comply with the Board's orders, ultimately requiring us to impose sanctions on 

him.5 Additionally, the cases cited by Wood are not factually similar to 

the situation at hand. In Cotter v. State Civil Servjce Commission, 6 Pa. 

Cmwlth. 498, 297 A.2d 176 (1972), the Commonwealth Court was faced with the 

question of whether the State Civil Service Commission should have granted the 

appellant's request.for a continuance of his scheduled hearing before the 

commission because of the impact of pending criminal charges against him 

(which formed the basis of his dismissal from the Commonwealth's employ). The 

Court held that under the circumstances, the Commission should have granted at 

least one continuance, since denial of the request forced appellant to 

unnecessarily choose to refrain from testifying in his own defense, and this 

resulted in an undeveloped and incomplete record. In Thomas v. Unemployment 

Compensation Board of Review, 117 Pa. Cmwlth. 216, 543 A.2d 600 (1988), the 

Commonwealth Court decided the appellant/unemployment compensation claimant's 

5we point out that Exhibit A to Wood's motion, which he asserts shows 
delay on the part of M&S and DER, is a copy of M&S' request filed with the 
Board on October 1, 1990 in which it asked for a 45-day extension of the 
discovery deadline and noted that it had the consent of both DER and Wood. 
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request for a continuance, so that he could be released from prison and 

testify and cross-examine witnesses at the scheduled hearing, was improperly 

denied by the referee therein. The Commonwealth Court's holding in Roderick 

v. Commonwealth. State Civil Service Commission, 88 Pa. Cmwlth. 393, 489 A.2d 

980 (1985), was that the State Civil Service Commission had not abused its 

discretion in denying the request for a continuance of the scheduled hearing 

by the appellant (who had been employed by the Commonwealth), which was based 

on predictions of inclement weather where the request was made on a 

hypothetical hardship on the appellant. Further, in Viglino v. Unemployment 

Compensation Board of Review, 105 Pa. Cmwlth. 616, 525 A.2d 450 (1987), the 

Commonwealth Court held that the appellant/unemployment compensation claimant 

was properly denied a continuance of the scheduled hearing, noting that the 

claimant ultimately did testify at the hearing and that the notarized 

statement of his absent witness had been entered into evidence, and that there 

was no denial of the claimant's due proce~s rights. 6 These cases do not 

support Wood's argument regarding the need for a continuance in order to 

strengthen his case and procure witnesses and evidence because his counsel was 

ill-prepared for the hearing. 

The remaining cases advanced by Wood as supporting our grant of a 

supplemental hearing deal with petitions to reopen the record in 

administrative proceedings. See Fritz v. Commonwealth. Department of 

Transportation, 79 Pa. Cmwlth. 52, 468 A.2d 538 (1983); Metro Transportation 

v. Public Utility Comm'n, 128 Pa. Cmwlth. 223, 563 A.2d 228 (1989). Thus, 

6we note that to the extent that Wood's argument that denial of his 
hearing request will amount to a "miscarriage of justice" can be read as a 
denial of due process allegation, the Viglino Court noted that due process 
does not guarantee a claimant a right to never-ending hearings. Id. at 
525 A.2d at 453. 
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Wood is implicitly asking us ta.reapen the record by asserting these cases are 

applicable. The Board has previously explained in Delaware Valley Scrap 

Company. Inc. et al. v. PER, EHB Docket No. 89-183-W (Consolidated Docket) 

(Adjudication issued August 5, 1993), that requests to reopen the record far 

the purpose of introducing new evidence after a hearing has been closed, but 

before an adjudication has been issued, are governed by 1 Pa. Code §35.231(a) 

of the General Rules of Administrative Procedure. Under that provision a 

petition to reopen must "set forth clearly the facts claimed to constitute 

grounds requiring reopening of the proceeding, including material changes of 

fact or of law alleged to have occurred since the conclusion of the hearing." 

~Spang & Co. v. Department of Environmental Resources, 140 Pa. Cmwlth. 306, 

592 A.2d 815 (1991). We have held that to reopen the record, the petitioner 

must show: 

a. circumstances have changed or new evidence is 
available; . 
b. petitioner could not, with due diligence, 
have presented the evidence at the hearing; and 
c. the evidence is such as would likely compel a 
different result in this case. 

Salamon Run Community Action Committee v. PER et al., 1991 EHB 1660; Lower 

Providence Township v. PER, 1986 EHB 391; McDonald Land & Mining Company, 

Inc .• et al. v. PER, 1991 EHB 1230. 

Woad's motion does not meet those requirements. It does not show 

that circumstances have changed or new evidence has come available, but only 

that the exclusion of Wood's evidence would be "mooted." He points to no 

evidence which he could nat have presented at the merits hearing had he 

exercised due diligence, but claims only that he misapprehended the Board's 

rules regarding the admissibility of evidence and could correct that 

misapprehension by now bringing in as witnesses the authors of the excluded 
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documents. Obviously, Wood is attempting to have a second chance at 

presenting evidence which existed prior to the merits hearing through the 

testimony of witnesses he could have produced at the merits hearing but chose 

not to do so. Even if their testimony would have compelled a different result 

on the Board's evidentiary rulings, we cannot permit Wood's counsel to 

perpetuate the merits hearing in this matter until the Board renders 

evidentiary rulings which are satisfactory to him. As we stated in Spang & 

Company v. DER, 1992 EHB 701, 705, "[a] party cannot delay our resolution of a 

matter by continuing to generate new evidence after a merits hearing has been 

held. Otherwise, the administrative adjudication process of this Board could 

continue ad infinitum." What we have said in Spang is also applicable here. 

We accordingly deny Wood's motion. 

MOTION FOR DIRECTED ADJUDICATION 

Under 25 Pa. Code §21.101(c)(3), a third party such as Wood appealing 

DER's issuance of a permit has the burden' of proof. Residents Opposed to 

Black Bridge Incinerator (ROBBI) v. DER. et a1., EHB Docket No. 87-225-W 

(Adjudication issued May 18, 1993). The Board must determine whether DER's 

action was an abuse of discretion or an arbitrary exercise of its duties. 

Warren Sand and Gravel v. DER, 20 Pa. Cmwlth. 186, 341 A.2d 556 {1975). Our 

review is de novo, and where DER has taken discretionary action, we may 

substitute our discretion for that of DER if we find it abused its discretion. 

Rochez Bros. Inc. v. DER, 18 Pa. Cmwlth. 137, 334 A.2d 790 (1975). 

The Board has received motions for directed adjudications and 

compulsory non-suits in third party appeals from issuance of a permit by DER 

where·the third party bears the initial burden of proof and proceeding and 

fails to make out a prima facie case. Welteroth v. DER. et al., 1989 EHB 

1017; County of Schuylkill, et a1. v. DER. et a1., 1991 EHB 1. We explained 
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in Schuylkill that the motion must be viewed in the light most favorable to 

the non-moving party, and should be granted only when the non-moving party's 

case is clearly insufficient. Where it is DER which bears the burden of proof 

and fails to make out a prima facie case after the presentation of its 

evidence, the motion would be a motion to sustain the appeal. See Schuylkill, 

supra; Reading Company, et a1. v. DER, 1992 EHB 195. We accordingly will 

treat the motion before us as one for compulsory non-suit. 

As Wood has the burden of proof in thts matter, he must have made out 

a prima facie case that DER abused its discretion in issuing the NPOES permit 

to M&S in order to defeat the joint motion for compulsory non-suit. Wood 

contends we should grant his motion for a supplemental hearing and deny the 

joint motion. Alternatively, Wood argues the sitting Board Member erred in 

excluding Wood's opinion testimony and documentary evidence, and that Wood was 

improperly precluded from calling DER personnel as witnesses. He maintains 

that even with the exclusion of this evidence, he made out a prima facie case. 

Did the Sitting Board Member Err in Refusing to Allow Wood to Call DER 

Personnel as of Cross-Examination? 

Prior to proceeding to present his case, Wood's counsel stated his 

intention to call DER personnel as witnesses as of cross-examination. Board 

Member Ehmann advised him that he could not do so, based on Board precedent. 

(N.T. 120} As both DER and M&S point out, Wood did not list any DER personnel 

as witnesses in his various pre-hearing memoranda, as was required by the 

Board's Pre-Hearing Order No. 1. We see no error in Board Member Ehmann's 

decision that the DER personnel could not be called by Wood as of 

cross-examination. This Board has previously explained in Gerald Wyant v. 

DER, 1988 EHB 986, that DER employees have no adverse interest in the outcome 

of a proceeding before the Board, so that. the adverse interest rule found in 
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the Judicial Code, 42 Pa. C.S. §5935, does not apply to require them to 

testify as if on cross-examination. 

Did the Sitting Board Member Improperly Preclude Wood's Opinion Testimony? 

Wood's counsel sought to qualify Wood as an expert witness, despite 

the Board's October 23, 1992 order which ruled that Wood could not present any 

expert testimony on his behalf. Wood testified that during his undergraduate 

and post-graduate education he studied scientific areas, including anatomy, 

zoology, biology, botany, physiology, embryology, biochemistry, general 

chemistry, organic chemistry, milk hygiene, and public health. (N.T. 125) He 

did not testify as to what degrees, if any, he received from the institutions 

at which he undertook these studies. Wood testified that in his courses in 

zoology and infectious disease, he studied small organisms and their 

interaction,with humans and other animals. (N.T. 126) Wood's counsel also 

argued Wood should be allowed to give opinion testimony as a qualified 

non-expert. (N.T. 128) He argued there is an overlap between areas where 

testimony from a fu11Y qualified expert is required and that where a qualified 

non-expert may give opinion testimony. (N.T. 129) . Upon objection by M&S and 

DER, Board Member Ehmann ruled Wood could not testify as an expert, citing the 

Board's Opinion in Midway Sewage Authority v. DER, 1991 EHB 1445, regarding 

the necessity of revealing the identity of experts sufficiently prior to 

hearing. (N.T. 147-148) He further ruled that Wood's counsel could elicit 

testimony from Wood and advised M&S and DER to object when they believed Wood 

was giving improper opinion testimony. (N.T. 149) 

Wood testified that through attending lectures, reading books and 

magazines, and through laboratory work, he had come to understand the way in 

which these organisms move in the ecological system and he had acquired 

knowledge of the effect these organisms have on the human body. (N.T. 
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156-158) When he was asked what he came to understand was the way these 

organisms affect the human body, M&S' objection that this called for expert 

testimony was sustained. (N.T. 160) 

Wood testified that the information he had obtained from the United 

States Environmental Protection Agency (EPA), the Pike County Conservation 

District and DER, and from his general study of biology in school was the 

information he had relating to whether the sewage treatment plant would 

discharge viruses and pathogens into the water. (N.T. 161) He testified that 

M&S' NPDES permit provided for disinfection of mainly Escherichia coli, 

otherwise known as fecal coliform, but not for sterilization. (N.T. 163) 

Wood also testified that the NPDES permit allowed for the discharge of fecal 

coliform in an average amount of 200 parts per million (ppm) on a 30-day 

geometric mean. (N.T. 163) Further, Wood testified that the NPOES permit 

called for analysis of carbonaceous biochemical oxygen demand. (N.T. 164) 

When asked by his counsel with what substance carbonaceous biochemical oxygen 

demand was associated, M&S' objection that the question called for expert 

testimony was sustained. (N.T. 165) Board Member Ehmann further rejected 

Wood's argument that this testimony was analogous to a police officer giving 

an opinion as to the cause of an accident. (N.T. 164) Wood's counsel then 

requested a continuance so he could either present the Board with an expert or 

convince the Board to allow him to offer this testimony through Wood; the 

sitting Board Member denied this request. (N.T. 165..,171) 

Wood argues his opinion would have been rationally based on 

observable facts of which he had personal knowledge and on his perceptions. 

He further claims his opinion testimony would have "emanated from his enhanced 

perceptions due to his medical and scientific training," and that his opinion 

would not have gone beyond the areas of his competence. 
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Regarding Wood's argument that he should have been allowed to give 

opinion testimony, we explained in Fulkroad v. DER, EHB Docket No. 91-141-W 

(Opinion issued November 9, 1993), that either a lay witness or an expert 

witness can offer opinion testimony, citing Bessemer Stores v. Reed Shaw 

Stenhouse, 344 Pa. Super. 218, 496 A.2d 762, 766 (1985). We further explained 

the difference between expert and lay testimony, quoting McCormick on Evidence 

§13 (4th ed. 1992): 

An observer is qualified to testify because he 
has firsthand knowledge of the situation or 
transaction at issue. The expert has something 
different to contribute. This is the power to 
draw inferences from the facts. 

Fulkroad. supra, at n.1. 

It is within the Board's discretion to determine whether Wood was 

qualified to testify as an expert. In Ruzzi v. Butler Petroleum Company, 527 

Pa. 1, 588 A.2d 1 (1991), the court stated that an expert is defined as: 

..• [A] person who possesses knowledge not 
within the ordinary reach and who, because of 
thi~ knowledge is specially qualified to speak 
upon a particular subject. Steele v. Shepperd, 
411 Pa. 481, 192 A.2d 397 (1963) .... It is not 
necessary that the witness possess all the 
knowledge in his special field of activity .... 
However, the witness must have a reasonable 
pretension to specialized knowledge on the 
subject under investigation. Kuisis v. 
Baldwin-Lima-Hamilton Corp., 457 Pa. 321, 319 
A.2d 914 (1974) 

Ruzzi at , 588 A.2d at 5. 

There was no showing that Wood possessed any knowledge beyond the 

ordinary reach as to the subject at issue in this matter and that because of 

this knowledge, he was specially qualified to testify as an expert as to the 

effects of discharges from sewage treatment plants on water quality. While he 

testified that he had studied various areas in his undergraduate and 
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post-graduate courses, he did not show that his knowledge would enable him to 

render an expert opinion on wastewater treatment, the effect of sewage 

treatment plant discharge on river quality and on the human body, or the 

potential impact of the discharge on business and tourism in the Matamoras 

area. Additionally, Wood was not identified as an expert witness in his 

pre-hearing memorandum. As we explained in Midway Sewage Authority. supra, a 

witness who will testify as an expert must be identified sufficiently prior to 

the hearing. Moreover, the Board's order issued October 23, 1992 precluded 

Wood from introducing any expert testimony. We thus find no error in Board 

Member Ehmann's ruling as to Wood testifying as an expert witness. 

A lay witness' opinion testimony is admissible so long as it is based 

on his perception of that which he observes and would be helpful in clarifying 

an ultimate fact for the trier. McKee by McKee v. Evans, 380 Pa. Super. 120, 

551 A.2d 260 (1988). For instance, non-expert opinion testimony has been held 

properly admissible on whether a person.was intoxicated or as to a person's 

mental capacity. Commonwealth v. Neiswonger, 338 Pa. Super. 625, 488 A.2d 68 

(1985); Commonwealth v. Shain, 324 Pa. Super. 456., 471 A.2d 1246 (1984). 

Additionally, the owner of property has been viewed as qualified to give his 

opinion as to the value of that property. Kremer v. Janet Fleisher Gallery. 

~' 320 Pa. Super. 384, 467 A.2d 377 (1983). Wood does not establish that 

his factual testimony was based on any personal observations by him or how his 

opinions would be helpful to the Board's understanding of his testimony. We 

thus sustain Board Member Ehmann's decision that Wood could not offer opinion 

evidence as a qualified non-expert. 

Did the Sitting Board Member Err in Ruling On Wood's Documentary Evidence? 

When Wood's counsel asked Wood whether he was aware of whether 

pathogens could enter any orifice of the human or animal body as a result of 
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swimming in contaminated or polluted water, M&S objected that the question 

called for expert testimony, and the sitting Board Member sustained this 

objection. (N.T. 194-195) Wood then testified he had read page 8 of a report 

from the DRBC's Seasonal Disinfection Study of April, 1990 (Exhibit A-4). 

(N.T. 195, 198, 327) When he was asked by his counsel whether that document 

stated that the concentrations of indicator organisms below the standard does 

not necessarily guarantee safety from disease, M&S and DER objected that this 

called for expert testimony and objected to the exhibit's being only a single 

page offered for the truth of the assertion therein. (N.T. 198-200) Board 

Member Ehmann sustained the objection. 

Wood also testified that he had heard a Ms. Beecher deliver a 

statement at the DER hearing on February 7, 1991. (N.T. 208) He had then 

requested a copy of Beecher's statement from the Pike County Conservation 

District. (N.T. 208) Wood's counsel sought to admit Exhibit A-16, which 

purportedly contained Beecher's statement,· as an official record of the Pike 

County Conservation~District. (N.T. 208) Exhibit A-16 was an unsigned, 

three-paged document on Pike County Conservation District letterhead 

stationery dated February 7, 1991, regarding 529046, M&S Sanitary Sewage 

Disposal, Inc. (which is the number of the Water Quality Management Permit 

issued to M&S, Exhibit A-32). (N.T. 452-454) M&S raised a hearsay objection 

and also objected that Exhibit A-16 appeared to relate to the issuance of the 

Water Quality Permit to M&S, not the NPDES permit. (N.T. 209) Wood's counsel 

argued Exhibit A-16 was an official finding of an agency having jurisdiction 

in the course of its normal business activities. (N.T. 211) Wood's counsel 

argued the Pike County Conservation District was a legal subdivision of state 

government (responsible under state law for conservation work within the 

county) and had made official findings (as reflected in Exhibit A-16) 
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regarding the effect M&S' plant .would have on the natural resources and the 

public health. (N.T. 213) Board Member Ehmann ruled Exhibit A-16 was 

inadmissible, pointing out that Wood's counsel had not established a 

foundation for his assertion regarding the Pike County Conservation District's 

jurisdiction, and that there was nothing to show it was an authentic statement 

of position on behalf of the Pike County Conservation District. (N.T. 

216-217) Board Member Ehmann then arranged, at Wood's request, for the Board 

to prepare a subpoena to be served on the Custodian of Records of the Pike 

County Conservation District. {N.T. 220, 223) 

Wood's counsel then offered into evidence Exhibit A-5, which was the 

preliminary docket proceedings No. D-89-82, Delaware River Basin Commission, 

regarding M&S Sanitary Sewage Disposal, Inc., dated April 24, I99I. (N.T. 

229) This exhibit was admitted. 

Wood's counsel offered Exhibit A-2, which was an article from the Los 

Angeles Times dated July II, 1990, which Wood had reviewed in connection with 

his appeal, purport~dly dealing with bacteria surviving in chlorinated water. 

(N.T. 229-232) His purpose for offering Exhibit A-2 was to show that plants 

such as M&S' plant could use chlorination as a method of disinfection and 

still have an adverse effect on the water over time. (N.T. 233) M&S objected 

that this offer was both hearsay and expert opinion evidence, and irrelevant 

since M&S was not using chlorination as a treatment. (N.T. 234) Wood's 

counsel argued in response that the document fell into an exception to the 

hearsay rule because Wood could rely on it as an "educated layman," and that 

chlorination might become relevant in the future if used by M&S' plant. (N.T. 

235-236) Board Member Ehmann sustained the objection. (N.T. 236) 

Wood also testified he had offered statements regarding DER's 

issuance of the NPDES permit. (N.T. 236) .These three statements were: 
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Exhibit A-6(1}, a two-paged statement of Wood to the Pike County Commissioners 

dated May 13, 1991; Exhibit A-6(2}, a five-paged statement of Wood to the DRBC 

hearing dated May 13, 1991; and Exhibit A-6(3}, a four-paged statement of Wood 

made at a DER hearing on February 7, 1991. (N.T. 238-239} M&S objected to 

these documents on the basis that they contained expert testimony by Wood and 

Wood's counsel conceded that they contained opinion testimony by Wood. (N.T. 

239-240} Board Member Ehmann ruled that these three exhibits could be 

admitted as an expression of Wood's personal concerns, but not as expert 

opinion as to the statements contained therein. (N.T. 243} 

Wood testified he had read the EPA study to which he referred in his 

statement in Exhibit A-6(1}: "According to the Global Ecology Handbook, page 

165, 'In a 1989 report to Congress assessing compliance with the 1972 Clean 

Water Act the EPA found that more than two-thirds of the nation's 15,600 

wastewater treatment plants have water quality or public health problems.'" 

Wood further testified that the statement ·he made in Exhibit A-6(2} regarding 

monitoring of pathogens was based on information he had obtained from reading 

the DRBC manual. (N.T. 255} M&S objected to this line of questioning, 

arguing it sought to admit the statements from the EPA study and the DRBC 

manual into evidence for their truth. (N.T. 256} DER also objected on the 

basis of the best evidence rule. (N.T. 257) Board Member Ehmann ruled that 

the best evidence rule was applicable, and that Wood would have to bring in 

both the EPA study and the DRBC manual so Wood could-be cross-examined as to 

their contents. (N.T. 263-264) Wood's counsel then argued that the Board's 

rules at 25 Pa. Code §21.107 and the general rules pertaining to conduct of 

hearings before administrative agencies at 1 Pa. Code §§35.161, 163, 164, and 

165 would make admissible the matter contained in the EPA study and the DRBC 

manual. (N.T. 271-272, 278, 286} Additionally, he argued that the best 
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evidence rule did not apply before the Board. (N.T. 274-276) Board Member 

Ehmann ruled that the best evidence rule applied and that a hearsay problem 

existed in that the opposing counsel could not effectively cross-examine Wood 

on the opinions expressed in the documents where there was no showing that 

Wood had participated in arriving at those conclusions, had reviewed the raw 

data on which the conclusions were based, or had the ability to independently, 

as an expert, render these conclusions. (N.T. 289-290) 

When Wood's counsel offered Wood a document and asked whether it 

reflected the statement delivered by a Mr. Janssen on behalf of the Upper 

Delaware Citizens' Advisory Council as their report or opinion relating to the 

proposed discharge, M&S raised a hearsay and relevancy objection. (N.T. 

300-305) Wood's counsel argued the document was relevant to show the Upper 

Delaware Citizens' Advisory Council's opinion on whether DER was complying 

with Article 1, Section 27 of the Pennsylvania Constitution. (N.T. 312) He 

further argued it was admissible pursuarit to 1 Pa. Code §35.165. (N.T. 316) 

Board Member Ehmann.sustained M&S' objection to the relevancy of this 

document, noting that Wood's counsel had not shown that it was an official 

report of an agency charged with making findings. (N.T. 315-317) 

Exhibit A-32, which was the Water Quality Management Permit No. 

5290406 issued to M&S, was admitted over M&S' objection as to its relevancy. 

(N.T. 318-325) It was offered to document the limitations on use of the 

sewage treatment plant. (N.T. 323) 

Wood's counsel sought the admission of Exhibit A-8, a three-paged 

letter dated July 1, 1991, purportedly from Mayor Richard K. Roberts of Port 

Jervis., New York to the DRBC. He also sought to have admitted Exhibit A-9, 

which was a four-paged letter dated February 7, 1991, purportedly from 

Congressman Benjamin Gilman of the Congressional district in New York where 
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the Delaware River flows, regarding M&S' facility. (N.T. 328-333) Wood's 

counsel offered these documents on a theory similar to the purported statement 

of the Upper Delaware Citizens Advisory Council. (N.T. 328) Their admission 

was likewise not allowed by the sitting Board Member. (N.T. 333-334) 

Wnod's counsel unsuccessfully sought to have the Board take official 

notice of the statement of facts found in Exhibits A-4, A-16, the Upper 

Delaware Citizens Advisory Council Report, A-8 and A-9 pursuant to1 Pa. Code 

§35.173. (N.T. 334-337) 

Wood's counsel then attempted to admit the information on page 8 in 

the DRBC study pursuant to 1 Pa. Code §35.165 as a "public document." (N.T. 

349-350) He argued that the statement contained in that exhibit stating, 

"Since it is not practical to test for disease producing organisms, tests for 

indicator organisms are used: counts of indicator organisms above a standard 

established on a regulatory basis are considered to be presumptive evidence of 

the presence of the disease producing orga·n isms at unacceptab 1 e 1 eve 1 s," was a 

statement of regulatory fact and that Wood's testimony as to its contents 

would be admissible pursuant to §35.165 both as to the opinion or fact in the 

statement. (N.T. 352-354, 357) Board Member Ehmann sustained M&S' objection 

because the opposing parties would be unable to conduct any cross-examination 

as to the opinion evidence. (N.T. 358)7 

Wood's counsel then asked Wood whether he had obtained a two-paged 

letter to Mayor Roberts from John Steinke, who purpor.tedly is a consulting 

7Board Member Ehmann likewise did not allow Wood's offer to testify as to 
the contents of the EPA report relating to the percentage compliance with the 
Clean Water Act requirements when offered in the same fashion as Exhibit A-4. 
(N. T. 359-360) 
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engineer for the city of Port Jervis, dated February 6, 1991 (Exhibit A-15). 

M&S' objection to introduction of Exhibit A-15 based on lack of foundation was 

sustained. (N.T. 360-365) 

Wood's counsel offered Exhibit A-19, which purportedly was a 

three-paged letter from Irene Brooks, United States Commissioner of the DRBC, 

to Michael Catania, Chairman of the DRBC, dated June 21, 1991, as an official 

report or opinion or decision by the United States government. (N.T. 365-368) 

Board Member Ehmann sustained the objection raised by M&S and DER to the 

admission of this document because it did not appear to be a statement of the 

United States' policy with regard to the Delaware River, but appeared to be a 

letter from one commissioner to another requesting that the commission 

consider holding public hearings and taking certain positions. (N.T. 373-374) 

Wood's counsel introduced Exhibit A-26, which was a two-paged letter 

from the United States Department of Interior, National Park Service, Richard 

Ring, Superintendent, to DER dated Apri1 27, 1990 to John Wilkes, OER's 

Regional Water Qual~ty Manager, and received by William J. Rickari at DER on 

May 4, 1990. (N.T. 374, 378) Wood testified the letter had been posted on 

the bulletin board in the Matamoras Municipal Building. (N.T. 377) M&S 

objected to Exhibit A-26 the admission of two opinions expressed in two 

sentences in concerning wastewater loadings in the river and water quality of 

the river. (N.T. 383) The sitting Board Member struck these two sentences 

and admitted the document without these statements because Ring was not 

present and could not testify as to how he drew his conclusions. (N.T. 388) 

Wood's counsel sought to introduce two memoranda by DER's Mr. 

Brunamonti, one dated February 14, 1990 and one dated February 28, 1991 

(Exhibit A-33), arguing they had been stipulated to as authenticated and 

admissible. (N.T. 423) M&S objected, claiming that it had stipulated to the 
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admission of these documents as permittee exhibits, not appellant exhibits, 

and that appellant had never identified the Brunamonti memoranda in his 

various pre-hearing memoranda or in the joint stipulation as an appellant 

exhibit. (N.T. 425-426) Wood's counsel contended Exhibit A-33 should be 

admissible because counsel were aware of it, that it had been attached as an 

exhibit to his response to M&S' motion to dismiss, and that it was a statement 

or report of DER admissible pursuant to 1 Pa. Code §§35.163 and 35.164. (N.T. 

426-431) The presiding Board Member ruled that the 1 Pa. Code sections were 

inapplicable. He further ruled that paragraphs 1 and 2 of Pre-Hearing Order 

No. 2 had required Wood to list the documents he planned on introducing at the 

merits hearing and that the inclusion of the documents in the joint 

stipulation as permittee exhibits did not alter that requirement. (N.T. 

435-441) When Wood's counsel subsequently sought to call Brunamonti as a 

witness, DER objected that he had not been listed as a witness for Wood in 

Wood's pre-hearing memorandum in response to the Board's Pre-Hearing Order 

No. 1. (N.T. 442) .Wood's counsel contended DER should previously have moved 

to limit the witnesses Wood could offer to the witnesses he had named in his 

pre-hearing memorandum. (N.T. 443) Board Member Ehmann sustained DER's 

objection to Wood calling Brunamonti. (N.T. 444) 

Returning to the matter of the outstanding of Records of subpoena for 

the Custodian the Pike County Conservation District, Board Member Ehmann denied 

the request to admit Exhibit A-16, even assuming it could be authenticated by 

the witness from the Pike County Conservation District. (N.T. 450) The 

subpoenaed individual was thus informed there was no need to testify. 

(N.T. 454) 

Wood argues only that the presiding Board Member should have admitted 

his 11 documentary evidence, .. but he does not specify which documents he means 
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or the reason why he asserts the sitting Board Member erred. He argues simply 

that M&S and DER did not object to his exhibits in any motion in limine, and, 

thus, he did not have the opportunity to correct his misapprehension as to 

allowable evidence. We have previously rejected Wood's argument in this 

Opinion. Nevertheless, we see no error in the sitting Board Member's rulings 

on Wood's proffered documents (which are attached to M&S' motion as 

exhibits).8 

At issue is the exclusion of Exhibits A-4; A-16; the unmarked Janssen 

statement; A-8; A-9; A-15; A-19; A-2; and A-33. Wood sought to offer each of 

these documents for the truth of the statements contained in them. These 

statements were, thus, hearsay.9 The hearsay rule is a fundamental 

evidentiary rule of law which we follow when facts crucial to an issue are 

sought to be placed on the record and an objection is made thereto. Wyant, 

supra; C&K Coal Company v. DER, 1992 EHB 1261. In Wyant, the Board 

specifically rejected the contention that we should admit evidence over 

hearsay objections pursuant to 25 Pa. Code §21.107(a),10 relying on Bleilevens 

v. Commonwealth. State Civil Service Comm'n, 11 Pa. Cmwlth. 1, 312 A.2d 109 

(1973), and Commonwealth. State Board of Medical Education Licensure v. 

Contakos, 21 Pa. Cmwlth. 422, 346 A.2d 850 (1975). Moreover, as we pointed 

out in William V. Muro v. DER, 1990 EHB 1153, without the testimony of the 

8we point out that Wood has waived any other contentions regarding 
exclusion of his documentary evidence. See Lucky Strike Coal Co. v. 
Commonwealth. DER, 119 Pa.Cmwlth. 440, 547 A.2d 447 (1988). 

9Hearsay is a statement made by an out-of-court declarant offered for the 
truth of the matter asserted. Semieraro v. Com. Utility Eguip. Corp., 518 Pa. 
454, 544 A.2d 46 (1988). 

lOThis regulation provides, "The Board is not bound by technical rules of 
evidence and relevant and material evidence of reasonable probative value is 
admissible." 
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individuals who prepared the documents or other corroborating evidence, 

documents which contain hearsay cannot form the basis of an adjudication 

(citing Moorman v. Tingle, 320 Pa. Super. 348, 467 A.2d 359 (1983), and 

Fairfield Township Volunteer Fire Company No. 1 v. Commonwealth, Human 

Relations Commission, 133 Pa. Cmwlth. 45, 575 A.2d 152 (1990), reversed on 

other grounds, 530 Pa. 441, 609 A.2d 804 (1992)). See also Commonwealth v. 

Zook, 532 Pa. 79, 615 A.2d 1 (1992), and cases cited therein (for a document 

to be admissible, it must be relevant and authenticated). Wood has failed to 

show that his evidence which was excluded was properly authenticated. See 

Packel and Poulin, Pennsylvania Evidence, §901.5. Having failed to provide 

the appropriate corroborating evidence for the documents Wood offered into 

evidence, the objections to their admission were properly sustained. 

Wood also contended that several of his documents were admissible as 

official records. An exception to the hearsay rule found at 42 Pa. C.S. §6104 

provides for the admission of official records. See Packel and Poulin, 

Pennsylvania Evidence, §803.8 (1987). This statute provides: 

(a) General rule.--A copy of a record of 
governmental action or inaction authenticated as 
provided in section 6103 (relating to proof of 
official records) shall be admissible as evidence 
that the governmental action or inaction 
disclosed therein was in fact taken or omitted. 

(b) Existence of facts.--A copy of a record 
authenticated as provided in section 6103 
disclosing the existence or nonexistence of facts 
which have been recorded pursuant to an official 
duty or would have been so recorded had the facts 
existed shall be admissible as evidence of the 
existence or nonexistence of such facts, unless 
the sources of information or other circumstances 
indicate lack of trustworthiness. 

42 Pa. C.S. §6104. There was no evidence in the matter before us to show 

Wood's alleged official record documents were authenticated according to 42 
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Pa. C.S. §6103. Additionally, Wood made no showing that these documents were 

official records pursuant to 42 Pa. C.S. §§6103 and 6104. We find that they 

were not such official records. See, ~' C&K Coal Co., supra.11 We thus 

sustain Board Member Ehmann's ruling as to Wood's official recQrd argument. 

Wood also contended the Board should take judicial or official notice 

of the documents he offered into evidence, but he did not explain his basis 

for this argument. Pursuant to 25 Pa. Code §21.109, 

a) The Board may take official notice of an 
official or public document not relating to the 
proceeding and of any matter subject to judicial 
notice. 
b) Subsection (a) supplements 1 Pa. Co~~ §35.173 
(relating to official notice of facts). 

As we stated in Fulkroad, supra, judicial notice relates to matters of common 

knowledge within the jurisdiction of the tribunal. Among the types of 

knowledge of which a tribunal may take judicial notice are time, days, dates, 

weights, measures, values, and the laws .of mathematics. Packel and Poulen, 

Pennsylvania Evidence, §201.2. We pointed out in ~' supra, that our 

courts have taken judicial notice of medical and scientific facts, but have 

refused to do so where there was insufficient support in the literature for a 

particular proposition or where a particular fact was of critical importance 

to the case (citing Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 

501, 267 A.2d 867 (1970)). 

liAs M&S points out in its brief, .the Commonwealth Court indicated in~ 
Weaver & Sons y. Sanitary Water Board, 3 Pa. Cmwlth. 499, 284 A.2d 515 (1971), 
records which concern causes and effects, involving the exercise of judgment 
or discretion, expressions of opinions, or the drawing of conclusions, are not 
admissible as public records. Each of the "official records" asserted by Wood 
contains the expression of an opinion. 

121 Pa. Code §35.173 provides for official notice to be taken of "such 
matters as might be judicially noticed by the courts of this Commonwealth, or 
any matters as to which the agency by reason of its function is an expert." 
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Wood has not shown us that Board Member Ehmann erred in refusing to 

take judicial notice of Wood's documents. Wood's documents were not shown to 

be official or public documents, nor are they of the type of which the Board 

or the courts of this Commonwealth would take judicial notice or of the type 

this Board is an expert because of our function. To the contrary, they relate 

to scientific matters and opinions which are critical to the outcome of this 

appeal. 

Wood also argued the General Rules of Administrative Procedure served 

to make his documents admissible, specifically pointing to 1 Pa. Code 

§§35.161, 35.163, 35.164, and 35.165. 1 Pa. Code §35.161 deals with the 

"basic premise of an administrative proceeding that both parties may present 

relevant and material evidence in furtherance of their respective positions." 

Westinghouse Electric Co. v. Workmen's Compensation Appeal Board (Pollock), 96 

Pa. Cmwlth. 436, 507 A.2d 1287, 1288 (1986). 1 Pa. Code §35.163 deals with 

the designation of relevant portions of documentary evidence, while §35.164 

deals with documents on file with an agency. Section 35.165 of 1 Pa. Code 

addresses the circumstance where a public document is offered into evidence 

and has been shown by the offerer to be reasonably available to the public; it 

provides that such a document need not be produced or marked for 

identification, but may be offered into evidence by specifying the document or 

relevant part thereof without regard to the requirements of 1 Pa. Code §35.169 

(relating to copies to parties and agency). None of.these general rules of 

administrative procedure changes our affirmance of Board Member Ehmann's 

evidentiary rulings. 

Moreover, we find Board Member Ehmann's rulings regarding the 

application of the "best evidence rule" were appropriate. "The 'best 

evidence' rule limits the method of proving the terms of a writing to the 
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presentation of the original writing, where the terms of the instrument are 

·material to the issue at hand, unless the original is shown to be unavailable 

through no fault of the proponent... Al Hamilton Contracting Co. v. DER, 1992 

EHB 1366, 1369 (quoting Warren y. Mosites Constr. Co., 253 Pa. Super. 395, 

402, 385 A.2d 397, 400 (1978)). Additionally, in Al Hamilton we stated that 

the best evidence rule also applies 11 [w]here the terms of a writing are not 

material, but are referred to as evidence of a material fact •••• 11 Id. at 

1370 (quoting Brillhart v. Edison light and Power Co., 368 Pa. 307, 314, 82 

A.2d 44, 48 (1951)}. Further, as the Superior Court pointed out in Noble C. 

Oyandel Co. v. Slough Flooring. Inc., 384 Pa. Super. 236, 558 A.2d 99 (1988), 

the best evidence rule applies where the contents of the document are at issue 

and must be proved to make out a case or provide a defense. Wood was not 

offering the entire DRBC study but only an isolated page, nor was he offering 

the EPA report to which his Exhibits A-6(1} and A-6(2} referred. We agree 

with Board Member Ehmann's sustaining the objection to these exhibits based on 

the best evidence r~:~le. 

Finally, we find no error in the sitting. Board Member's ruling as to 

the admissibility of the Brunamonti memoranda because Wood failed to comply 

with our Pre-Hearing Orders Nos. 1 or 2. Our Pre-Hearing Order No. 1, issued 

August 9, 1990, required Wood to file a pre-hearing memorandum containing a 

list of documents he sought to introduce into evidence, with copies of those 

documents attached. Our amended Pre-Hearing Order No. 2, issued January 5, 

1993, directed the parties to file a joint stipulation listing, inter a1ia, 

exhibits which could be introduced without objection from the opposing party 

and exhibits to which objections would be anticipated. Wood did not identify 

the Brunamonti memoranda in his various pre-hearing memoranda, nor did he 

identify it as one of his exhibits in the joint stipulation of the parties. 
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Having thoroughly reviewed the record in this matter in the light 

most favorable to Wood, we find no error in any of the sitting Board Member's 

evidentiary rulings. 

Did Wood Establish this Prima Facie Case? 

Wood testified that the 42-mile area starting six miles downstream 

from him and the 60-mile area ending three miles upstream were designated a 

National Wild and Scenic River under the Federal Wild and Scenic Rivers Act. 

{N.T. 183-184, 394) He believes the eight mile stretch of the Delaware River 

where Matamoras lies should also have received this designation because the 

Matamoras area is similar to the Federal Wild and Scenic River just upstream 

and downstream from there and the water from the eight-mile stretch runs 

downstream to the Federal Wild and Sceoic area. (N.T. 182, 185) Wood then 

testified that he had studied the designation of the Upper and Middle Delaware 

River under the Federal Wild and Scenic Rivers Act and that the Act mandated 

that the exceptional water quality be preserved and enhanced. {N.T. 395) 

When Wood's counsel.asked him whether allowing continued proliferation of 

wastewater discharge meeting only minimum standards was consistent with that 

mandate, M&S objected that it called for opinion testimony, a technical 

conclusion as to wastewater loading which Wood could not give. {N.T. 396) 

The objection was sustained. {N.T. 398) Wood further testified he attended a 

"pre-hearing discussion" relating to DER's issuance of the NPDES permit, but 

he did not recall whether DER discussed any investigation of alternatives to 

stream discharge for M&S' plant at this meeting. {N.T. 188) While Wood 

believes the riverkeeper asked DER to investigate alternatives, he does not 

know whether or not they were ever investigated. (N.T. 188) Wood suggested 
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to DER in letters and at the meeting with DER that discharges into the 

Delaware River pursuant to the NPDES permit would have a detrimental effect on 

the quality of the river's water and tourism. (N.T. 189) 

A review of Wood's testimony and documentary evidence shows Wood 

failed to make out his prima facie case. Wood's testimony failed to establish 

that the Delaware River would be degraded by M&S' discharge of its treated 

effluent pursuant to the NPDES permit. His testimony expressed only his 

concern that the river's water would be degraded by M&S' discharge and that he 

was at risk because his property is located downstream from the discharge. 

(N.T. 408, 413-418) While he asserts that the discharge into the Delaware 

River is .. unnecessary .. and that the riverkeeper had asked DER to explore 

alternatives to discharge into the river, he is unaware of whether DER 

considered alternatives and rejected them. (N.T. 188, 400) Additionally, 

Wood contends DER should have considered the river as 11 an outstanding stream, .. 

and should have taken into account its relationship to the nearby areas 

designated as a Fed~ral Wild and Scenic River. He produced no evidence, 

however, to 'SUpport his assertion that the eight-mile stretch of the Delaware 

River where Matamoras is located should have been treated by DER as a 
11 national scenic area ... Nothing in the testimony offered by Wood or in his 

documentary exhibits establishes any abuse of DER's discretion as is alleged 

by Wood. We thus grant the joint motion for compulsory non-suit. 

0 R 0 E R 

AND NOW, this 15th day of March, 1994, it is ordered that: 

1) Wood's Motion for Supplemental Hearing is denied; 

2) The joint motion for directed adjudication (treated as a 

motion for compulsory non-suit) brought by M&S and DER is granted; 

3) Wood's appeal is dismissed. 
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and ROBINSON COAL COMPANY, Permittee Issued: March 16, 1994 

A D J U D I C A T I 0 N 

By Joseph N. Mack, Member 

Synopsis 

Pursuant to §4(a)(2)(F) of the Surface Mining Act, 52 P.S. 

§1396.4(a)(2)(F), and 25 Pa. Code §86.64(c), an applicant for a mining permit 

must obtain the written consent of a landowner for entry upon land to be 

affected by the permit. The landowner consent form required by 52 P.S. 

§1396.4(a)(2)(F) and 25 Pa. Code §86.64(c) authorizes entry by the Department 

and the applicant to the property in question, based upon the existence of a 

separate agreement between the applicant and the landowner establishing the 

applicant's right to mine the property. Where a dispute exists between the 

applicant and landowner as to the rights granted to the applicant by the 

underlying agreement, the Department may not rely solely on the existence of a 

signed landowner consent form as proof of the applicant's right of entry to 

the property for the purposes set forth in the permit application. The 

Department's role in ensuring that the applicant has obtained landowner 
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consent as required by the Surface Mining Act and the regulations is more than 

simply ministerial and requires that the Department exercise discretion in 

ensuring that the consent is valid and effective as of the date of issuance of 

the permit. 

Because a dispute existed in the present case as to whether the 

permittee had a valid right to enter and use the appellant's property for the 

purposes set forth in the permit application, based on the terms of the lease 

agreement between the appellant and permittee, it was an abuse of discretion 

for the Department to include the appellant's property in the permit without 

further investigation of the appellant's objections. Therefore, this matter 

is remanded to the Department to make a determination as to whether the 

permittee holds a valid right of entry to the property. 

BACKGROUND 

This matter originated on March 20, 1991 when George M. Lucchino 

filed an appeal opposing the issuance by the Department of Environmental 

R~sources ("Department") of Surface Mining Permit No. 02890106 (the "Blatz 

permit") to Robinson Coal Company ("Robinson CoaP) for mining activity at the 

Blatz Mine in Robinson Township, Washington~county and North Fayette Township, 

Allegheny County. A small portion of the Blatz permit area is located an 

property owned by Mr. Lucchino. Mr. Lucchino objected to the inclusion of 

his property in the Blatz permit, contending that Robinson Coal had failed to 

obtain the necessary written consent for entry pursuant to §4(a)(2)(F) of the 

Surface Mining Conservation and Reclamation Act ("Surface Mining Act"), Act of 

May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et seq., at 

§1396.4(a)(2){F). 
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The parties submitted a Joint Pre-Hearing Stipulation to the Board on 

November 21, 1991. A hearing was held on the matter on March 11, 1992. Post

hearing briefs were filed by Mr. Lucchino on June 29, 1992; by Robinson Coal 

on July 13, 1992, and by the Department on July 16, 1992. A reply brief was 

filed by Mr. Lucchino on August 5, 1992. The record consists of a 77 page 

hearing transcript and six exhibits. 

After a full and complete review of the record, we make the following 

findings of fact. 

FINDINGS OF FACT 

1. George Lucchino is an individual whose mailing address is 399 

Be~gle Club Road, McDonald, Pennsylvania 15057. (J.S. 2)1 

2. Robinson Coal is a corporation duly authorized and licensed to 

conduct surface coal mining operations in the Commonwealth of Pennsylvania. 

(J.S. 1) 

3. The Department is the agency of the Commonwealth of Pennsylvania 

with the duty and authority to administer and enforce the Surface Mining 

Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended, 

52 P.S. §1396.1 et seq. ("Surface Mining Act"), and the rules and regulations 

promulgated thereunder. 

McWreath II Mine 

4. Robinson Coal is the permittee of a surface mine known as the 

McWreath II Mine ("McWreath Mine") located in Robinson Township, Washington 

County and North Fayette Township, Allegheny County. (J.S. 5; T. 8; Ex. 1) 

1 "J.S. " refers to a stipulated fact in section E of the parties' 
Joint Pre Hearing Stipulation. "T. " refers to a page in the hearing 
transcript. "Ex. " refers to an exhibit introduced at the hearing. 
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5. Part of the land which was mined by Robinson Coal at the 

McWreath Mine is owned by Mr. Lucchino. {J.S. 6; T. 8) 

6. As part of the permit application for surface mining, the mining 

operator must submit to the Department a landowner consent form, also known as 

a "Supplemental C", which authorizes the mining operator to enter the 

landowner's property for the purpose of conducting surface mining activities. 

The landowner consent form also grants to the Department a right of entry onto 

the landowner's property in connection with the surface mining activity. (T. 

48-49, 50-52) 

7. On September 6, 1989, Mr. Lucchino signed two landowner consent 

forms, one which covered 30 acres of his property in Robinson Township, 

Washington County and the other covered 2.6 acres of his property in North 

Fayette Township, Allegheny County. (T. 30, 32-33; J.S. 10 and 11; Ex. 4 and 

5)2 These were submitted by Robinson Coal with its application for the 

McWreath permit. {T. 49) 

8. Mr. Lucchino also entered into a lease agreement with Robinson 

Coal which authorized Robinson Coal to mine coal ori his property in return for 

the payment of $79,000. {T. 10, 11, 16, 20) The signing of the landowner 

consent forms was a requirement of the lease agreement. The lease agreement 

was not admitted into evidence. {T. 17-20) 

9. Robinson Coal also sought to obtain an easement from Mr. 

Lucchino, which he did not grant. (T. 22) 

2 Although Exhibit 5 is an unsigned copy of a landowner consent form 
pertaining to Mr. Lucchino's 2.6 acres in North Fayette Township, Mr. Lucchino 
testified that he did, in fact, sign this form. {T. 30) 
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10. At the time of the hearing, Robinson Coal was in the process of 

reclaiming that portion of the McWreath Mine site owned by Mr. Lucchino. (T. 

29; J.S. 8) 

Blatz Mine 

11. On February 22, 1991, the Department issued Surface Mining 

Permit 02880106, the Blatz Permit, to Robinson.Coal authorizing it to conduct 

surface coal mining operations on certain lands in Robinson Township, 

Washington County and North Fayette Township, Allegheny County, known as the 

"Blatz Mine". (J.S. 3) 

12. The Blatz Mine is located immediately to the north of the 

McWreath Mine. The two mines are separated by Beagle Club Road. {J.S. 5) 

13. Mr. Lucchino owns one and one-half to two acres of the land 

covered by the Blatz permit. (T. 26) 

14. That portion of Mr. Lucchino's property which is on the Blatz 

permit area is a part of the 32.6 acres of land covered by the landowner 

consent forms executed by Mr. Lucchino in 1989. (T. 54) 

15. With respect to its application for the Blatz permit, Robinson 

Coal did not obtain a landowner consent form for Mr. Lucchino's property; 

rather, it simply referenced the landowner consent forms which had been 

submitted with the McWreath permit application. {T. 52) 

16. When Mr. Lucchino signed the landowner consent forms and lease 

agreement, he had no knowledge of the proposed Blatz mine. {T. 22) 

Public Hearing 

17. On November 15, 1990, the Department held a public hearing in 

reference to the Blatz permit application. (T. 23, 57) 
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18. Mr. Lucchino attended the public hearing and learned that his 

property was included in the area of the proposed Blatz permit. (T. 23, 57) 

19. Scott Horrell, Chief of Permits and Technical Services in the 

Greensburg office of the Department's Bureau of Mining and Reclamation, 

attended the hearing on behalf of the Department. (T. 57) 

20. At the public hearing, Mr. Lucchino objected to the inclusion of 

his property in the Blatz permit application and requested the Department to 

remove it. (T. 24, 57) 

21. Mr. Horrell advised Mr. Lucchino that his property could be 

removed from the permit application. Howe~er, at the time Mr. Horrell made 

this statement, he was not aware of the landowner consent forms which had 

pr.eviously been signed by Mr. Lucchino. (T. 57-58) 

22. Sometime after the November 1990 meeting, Mr. Lucchino sent a 

follow-up letter to Scott Bradley, a hydrogeologist in the Department's 

Permits and Technical Services Section of the Greensburg office, again stating 

that he wanted his property removed from the proposed Blatz permit. (Notice 

of Appeal, Exhibit 2A; T. 56) 

23. Following the November 1990 public hearing and his letter to 

Scott Bradley, Mr. Lucchino believed that his property had been removed from 

the Blatz permit application. (T. 25) 

24. Subsequently, on January 8, 1991, Mr. Lucchino received a letter 

from Scott Bradley stating that Mr. Lucchino's property could not be removed 

from the proposed Blatz permit because of the landowner consent forms which 

had been executed by Mr. Lucchino. (T. 26; Notice of Appeal, Ex. 3A) 
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landowner Consent Forms 

25. The Department took no action to determine the validity of Mr. 

Lucchino's claims once it became aware of them, but relied upon the existence 

of the signed landowner consent forms to issue the Blatz permit. 

26. In Scott Horrell's thirteen-year tenure with the Department as a 

permit reviewer and Chief of the Permits Section, it has been the Department's 

practice to allow a mining operator filing a new permit application to 

reference a previously-filed landowner consent form which covers the same 

property. (T. 47, 52-53, 55) 

27. If a landowner does not limit the consent he gives to a specific 

portion of his property or to a particular surface mining permit, the 

Department does not require that a new landowner consent form be filed for a 

new permit on land covered by the old form. (T. 67) 

28. Both of the landowner consent forms signed by Mr. Lucchino 

contained maps which depicted all of the 32.6 acres of property owned by Mr. 

Lucchino. (T. 31, 33) 

29. The landowner consent forms signed by Mr. lucchino do not state 

that they are limited to a particular surface mining permit. (T. 39-40) 

30. The landowner consent forms contain a space where additional 

provisions may be inserted. (Ex. 4 and 5) However, this space had already 

been crossed out when the landowner consent forms were presented to Mr. 

Lucchino for his signature. (T. 36) 

31. Mr. Lucchino signed the landowner consent forms in the presence 

of his attorney and consulted with his attorney prior to signing the forms. 

(T. 35-36) 
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32. The upper right hand corner of each landowner consent form 

contains a blank line below which is written "APPL. NO. {Department Use 

Only)". {Ex. 4 and 5; T. 70) 

33. Mr. Horrell agreed that it is logical that this space is to be 

used for inserting the permit application number to which the consent form is 

intended to apply. (T. 70) Mr. Horrell's office does not use this line. (T. 

71) 

DISCUSSION 

In this third-party appeal of the issuance of a surface mining 

permit, the burden lies with the appellant, Mr. Lucchino, to prove that the 

Department abused its discretion or acted in contravention of the law when it 

approved the inclusion of Mr. Lucchino's property in the area covered by the 

surface mining permit issued to Robinson Coal for the Blatz Mine. 25 Pa. Code 

§21.10l(c)(3); J. C. Brush v. DER, 1990 EHB 1521, 1525. The question which we 

must address in this appeal is the role to be played by the Department with 

respect to a mining applicant's demonstration of a right of entry to property 

covered by a mining application. 

The Surface Mining Act and the regulations promulgated thereunder 

require an applicant for a surface mining permit to obtain the written consent 

of a landowner whose land is to be affected by the mining operation.3 

Section 4(a)(2)(F) of the Surface Mining Act states in relevant part as 

follows: 

.•. [t]he application for a permit shall include, 
upon a form prepared and furnished by the 

3 Permit applications based upon leases in existence on January 1, 1964 
for bituminous coal surface mines or leases in existence on January 1, 1972 
for anthracite coal surface mining operations and all noncoal surface mining 
operations are exempt from this requirement. 
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department, the written consent of the landowner 
to entry upon any land to be affected by the 
operation by the operator and by the Commonwealth 
and any of its authorized agents prior to the 
initiation of surface mining operations, during 
surface mining operations and for a period of 
five years after the operation is completed or 
abandoned for the purpose of reclamation, 
planting, and inspection or for the construction 
of any pollution abatement facilities as may be 
deemed necessary by the department for the 
purposes of this act ... 

52 P.S. §1396.4(a)(2)(F) 

Similar language is contained in §86.64 of the regulations at 25 Pa. 

Code. This regulation was adopted pursuant to Pennsylvania receiving primary 

jurisdiction to administer and enforce a coal mining regulatory program within 

the Commonwealth. See 10 Pa. Bulletin 4789 and 12 Pa. Bulletin 2382 and 2473. 

Section 86.64(a) requires that a coal mining application "contain a 

description of the documents upon which the applicant bases his legal right to 

enter and commence coal mining activities ·Within the permit area ... " 25 Pa. 

Code §86.64(a). Paragraph (c) of §86.64 contains language nearly identical to 

that of §4(a)(2)(F) of the Surface Mining Act, in requiring that an 

application for a mining permit provide the written consent of a landowner to 

entry upon his property by the applicant and the Department. 25 Pa. Code 

§86. 64( c). 

This appeal involves two landowner consent forms4 signed by Mr. 

Lucchino in September 1989, when Robinson Coal was applying for a permit to 

4 Two landowner consent forms were required since Mr. Lucchino owned 
property in two separate counties, and landowner consent forms must be 
recorded in the county where the property is situated. 52 P.S. 
§1396.4(a)(2)(F). 
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conduct surface mining at a site known as the McWreath Mine. The landowner 

. consent forms covered 32.6 acres of Mr. Lucchino's property; however, not all 

of the 32.6 acres were mined by Robinson Coal under the McWreath permit. 

Subsequently, Robinson Coal applied for a permit to conduct surface 

mining at the Blatz Mine, located immediately north of the McWreath Mine. The 

proposed area of the Blatz Mine included one and one-half to two acres of Mr. 

Lucchino's property, which had not been previously mined by Robinson Coal but 

which were a part of the 32.6 acres covered by the landowner consent forms 

signed by Mr. Lucchino. (F.F. 14)5 Rather than obtaining new landowner 

consent forms for the Lucchino property, Robinson Coal simply referenced the 

earlier consent forms in its application for the Blatz permit. 

Mr. Lucchino had no knowledge of the Blatz Mine when he signed the 

consent forms in 1989. (F.F. 16) He first became aware that his property was 

included in the proposed Blatz permit area when he attended a public hearing 

on the Blatz permit application in November 1990. (F.F. 18) At that time, 

Mr. Lucchino objected to the inclusion of his property in the proposed permit 

area and requested the Department to remove it. (F.F. 20) Scott Horrell, a 

representative of the Department at the public hearing, advised Mr. Lucchino 

that the property could be removed but was not aware, at that time. of the 

landowner consent forms which Mr. Lucchino had signed. (F.F. 19, 21) 

Following the November 1990 public hearing, Mr. Lucchino wrote a letter to 

Scott Bradley, a hydrogeologist with the Department, again stating that he 

wanted his property removed from the Blatz application. (F.F. 22) On January 

8, 1991, Mr. Lucchino received a response from Scott Bradley stating that his 

5 "F.F. " refers to a finding of fact set forth herein. 
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property could not be removed because of the landowner consent forms which Mr. 

Lucchino had signed in September 1989, which included the portion of Mr. 

Lucchino's property contained in the Blatz application. (F.F. 24) On 

February 22, 1991, the Department issued to Robinson Coal a permit to mine the 

Blatz site, which included the disputed portion of Mr. Lucchino's property. 

{F.F. 11, 13) Mr. Lucchino appealed the issuance of the Blatz permit on March 

20, 1991, objecting to the inclusion of his property in the area covered by 

the permit. 

Mr. Lucchino argues that the landowner consent forms which he 

executed in September 1989 pertained exclusively to the McWreath permit and 

could not be used in connection with any subsequent permit application. In 

support of his argument, Mr. Lucchino cites that portion of §86.64(c) of the 

regulations dealing with the recording of landowner consent forms. Mr. 

Lucchino states: 

Under 86.64, section F [sic] of the mining laws 
such form shall be deemed to be recordable 
documents, and prior to the initiation of surface 
mining operation under the permit, such forms 
shall be recorded by the applicant at the office 
of the Recorder of Deeds in the county or 
counties in which the grea to:be affected under 
the permit is situate. 

(Section III.J. of Lucchino's Post-Hearing 
Brief. Emphasis in original.) 

Mr. Lucchino incorrectly reads this provision as saying that a 

landowner consent form applies to only one permit and is not transferable 

"the permit is situate." However, the word "situate[d]" in this provision is 

6 The exact language of §86.64(c) is as follows: " ... the [landowner 
consent] forms shall be recorded by the applicant at the office of the 
recorder of deeds in the county in which the area to be affected under the 
permit is situated." 25 Pa. Code §86.64(c). 
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referring to the "area to be affected" under the permit--that is, the 

landowner consent form must be recorded in the county where the area to be 

affected is situated. 

Support for Mr. lucchino's argument is provided, however, by the face 

of the landowner consent form. Each form, in the upper right hand corner, 

bears a blank line below which is written "APPL. NO. (Department Use Only) 11
• 

(F.F. 32) Although Scott Horrell testified that his office did not use this 

space, he agreed that the logical use for it was to insert the number of the 

permit application to which the consent form corresponded. This tends to 

support Mr. lucchino's argument that the landowner consent form is meant to 

apply to a specific permit application, rather than to serve as a general 

permission slip good for all permit applications. 

The Department and Robinson Coal, however, take the position that a 

landowner consent form is not restricted to a particular permit unless so 

limited by special language inserted into the form. They contend that a 

landowner consent form provides consent for entry onto the area specified in 

the form without regard to any particular permit. · In fact, it has been a 

customary practice of the Department to allow a mining operator filing a new 

permit application to reference a previously-filed landowner consent form 

which covers the same property. (F.F. 26) 

The Department and Robinson Coal point to the fact that each 

landowner consent form contains a space where additional provisions may be 

inserted. Mr. Horrell testified that the Department has received landowner 

consent forms with various conditions placed in them and that if a landowner 

wishes to limit the nature or duration of his consent, he should insert these 

limitations in the space provided. 
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In the case of Mr. Lucchino, however, this space had already been 

crossed out when the consent forms were presented to him for signature. (F.F. 

30) Therefore, he was not given an opportunity to insert additional 

provisions or restrictions in the space provided for this. We note, however, 

that Mr. Lucchino consulted with his attorney before signing the landowner 

consent forms and then signed the forms in the presence of his attorney. 

(F.F. 31) Moreover, nothing prevented Mr. Lucchino from refusing to sign the 

consent forms with this space crossed-out or requesting that additional 

provisions be inserted elsewhere in the consent form before signing it. 

Therefore, we cannot find that the landowner consent forms were ineffective on 

the basis that the space for additional provisions had been deleted when 

presented to Mr. Lucchino.7 

It is true, as Robinson Coal and the Department point out, that the 

language of the landowner consent form references no particular permit, 

specifying only that the mining operator "proposes to engage in surface mining 

activities for which application for permit will be made ... " and acknowledging 

"that the mining operator has the right to enter upon and use the land for the 

purposes of conducting surfact mining activities." However, this language may 

not be construed as giving the mining operator a never-ending right to enter 

and mine the property covered by the consent form. Empire Coal Mining and 

Development, Inc. v. DER, 1992 EHB 95, 104. Rather, the right to enter and 

7 In reaching this conclusion, however, we are by no means condoning 
Robinson Coal's action of voiding the space allotted for additional provisions 
in the landowner consent forms before presenting them to the landowner for 
signature. Such a practice renders the landowner's right to insert 
limitations in the consent forms meaningless. Had Mr. Lucchino not been 
represented by counsel, we might not have been inclined to rule in favor of 
Robinson Coal on this particular issue. 
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mine the property in question must be established by separate agreement 

between the mining operator and the landowner. Where there is no such 

underlying basis for the mining operator to enter the property in question, 

the landowner consent form has no effect. 

In the present case, the Department was aware, prior to issuance of 

the Blatz permit, that a dispute existed over whether Robinson Coal held a 

valid right to enter Mr. lucchino's property. At the public hearing on the 

application, Mr. lucchino objected to the inclusion of his property in the 

area to be covered by the Blatz permit, and made his objections known to the 

Department's Scott Horrell who attended the hearing. Mr. Lucchino also 

notified Department hydrogeologist Scott Bradley of his objections by letter. 

This should have raised a question in the Department's mind as to whether 

Robinson Coal had a valid right to enter Mr. Lucchino's property in connection 

with the Blatz permit application. 

The question which we must address is what role the Department is to 

play when, prior to issuance of a permit, it becomes aware of a dispute over a 

mining applicant's right of entry to the property covered by the mining 

application. If the Department's role with~respect to ensuring that landowner 

consent has been obtained is simply ministerial, then the submission by the 

mining applicant of a signed landowner consent form is all that is required 

and the Department need not look beyond the form itself to ensure that the 

applicant has a valid right of entry. If, however, the Department's role is 

more than simply ministerial, requiring the exercise of discretion, then 

whenever a question arises over right-of-entry, such as that in the present 

case, the Department's review must go beyond the face of the consent form to 

ensure that consent of the landowner has, in fact, been properly obtained and 
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is in effect as of the date of the permit issuance. In that case, the 

Department may not issue the permit until the applicant has demonstrated, to 

the Department's satisfaction, that it holds a valid right of entry. 

The direction taken by the Department in this regard has varied. In 

Empire, supra., the Department denied an application for renewal of a surface 

mining permit where, despite the submission by the applicant of a landowner 

consent form, the Department learned that the underlying coal lease between 

the applicant and the property owner had expired. In granting the 

Department's motion for summary judgment, the Board stated as follows: 

It is clear that, in order to obtain a 
permit, Appellant had to establish its right to 
enter onto the Mining Site and remove the coal by 
surface mining .•. When informed, prior to action 
on the Application, that one of the documents on 
which Appellant relied was no longer in effect, 
DER properly instructed Appellant to provide a 
substitute. · 

1992 EHB at 101-102. 

Although the Board's grant of summary judgment was overturned by the 

Commonwealth Court to allow the applicant an opportunity to present evidence 

on its claim of a right of entry, the Court did not address the role to be 

played by the Department whenever a dispute arises during the application 

process over the applicant's right of entry. See Empire Coal Mining and 

Development, Inc. v. Commonwealth, DER, 150 Pa. Cmwlth. 112, 615 A.2d 829 

(1992). 

In the case of Croner, Inc. and Frank Popovich v. OER, EHB Docket No. 

91-460-E (Consolidated) (Adjudication issued March 3, 1993), an applicant 

("the permittee") for renewal of a permit for a coal preparation plant 

submitted a landowner consent form which had been signed by several 

394 



individuals claiming title to the property in question by adverse possession. 

The record landowner disputed the claim of adverse possession and raised 

objections to the Department concerning the purported landowner consent. 

Although the Department issued a renewal permit, it inserted in the permit a 

special condition which required the permittee to obtain a court determination 

establishing the claim of title by adverse possession or to obtain the record 

landowner's agreement to its entry on the disputed property. If the permittee 

failed to obtain either of these items to establish its right of entry, it was 

required to reclaim and abandon the affected portions of the disputed 

property. In a consolidated appeal to the Board by both the record landowner 

and the permittee, the Board concluded that the Department had not abused its 

discretion in issuing the renewal permit with the special condition. In 

upholding the Department's action, the Board noted that "[a]lthough [the 

permittee] submitted a landowner consent form in which it purported to have 

the landowner's consent •.• the company's authority was not clearly established 

thereby." Id. at p. 20. The Board further stated: 

Once DER became aware that there was· a dispute 
between [the permittee] and [the record 
landowner] over the ownership-of the property [in 
question] through [the record landowner's] 
objections to the renewal permit ... it was faced 
with the decision of whether to deny [the] 
renewal permit because of the land ownership 
dispute, despite [the permittee's] submission of 
a [landowner's consent] form signed by the 
purported property owners, or to issue the 
permit, conditioning it to provide that [the 
permittee] must promptly establish that it truly 
had the landowner's consent. 

Id. at p. 18. 
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Thus, in Croner the Board recognized the Department's role as being more than 

ministerial with regard to an applicant's demonstration that it has obtained 

landowner consent for entry to the property in question. 

A similar situation is involved in the present appeal, where the 

Department has been informed that a landowner consent form, though regular on 

its face, may be invalid due to some underlying dispute. Unlike its action 

in Croner, however, the Department, in the present case, took a strictly 

ministerial approach in its issuance of the Blatz permit to Robinson Coal. 

Rather than examining the merits of Mr. Lucchino's objections or requiring 

that the underlying dispute be resolved prior to permit issuance or within a 

short time thereafter, as in Croner, the Department issued the permit covering 

Mr. Lucchino's property based solely on the existence of the landowner consent 

forms which had been signed in connection with the McWreath permit 

application. However, as we noted earlier, the landowner consent forms are 

effective only insofar as the mining operator has an independent basis for 

entering the property, such as an underlying lease agreement with the property 

owner. So long as a dispute exists with respect to that underlying agreement, 

the Department cannot be certain that it, i~ fact, has the landowner's consent 

to enter the property, and, thus, cannot ensure that the requirements of 

§4(a)(2)(F) of the Surface Mining Act and §86.64 of the regulations have been 

met. 

If the Department is to ensure that the requirements of §4(a)(2)(F) 

of the Surface Mining Act and §86.64 of the regulations are fulfilled, it must 

exercise its discretionary power in determining whether an applicant does, in 

fact, hold a valid right of entry for itself and the Department to enter the 

property in question. Thus, if prior to issuance of a permit the Department 
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is informed that a dispute exists with regard to an applicant's right of 

entry, the Department cannot rely solely on the existence of a signed 

landowner consent form as establishing the applicant's, and the Department's, 

right to enter the property in question. Rather, before issuing the permit, 

the Department must ensure that the dispute is resolved in some manner, such 

as by requiring the applicant to demonstrate further evidence establishing its 

claim of a right of entry, by examining the matter and making a determination 

that the dispute has no merit, or by requiring the parties to resolve the 

matter in another forum. We recognize that, where the Department is required 

to take action on a permit application within a certain time period and a 

dispute exists over landowner consent, the Department may be forced to deny 

the permit. However, the burden is on the applicant to demonstrate that it is 

entitled to the permit, and if this burden is not satisfied, the permit must 

be denied. 

Because a dispute existed over Robinson Coal's right to enter Mr. 

lucchino's property with regard to mining the Blatz site, the Department 

abused its discretion by including Mr. Lucchino's property in the Blatz permit 

without first ensuring that Robinson Coal had a valid right of entry to the 

property. Therefore, we shall remand this matter to the Department to take 

appropriate action as instructed herein. 

In addition, we further urge the Department to develop a uniform 

policy for addressing questions of landowner consent which arise during the 

permit review process in order to ensure that consistent action is taken with 

respect to these matters in the future. In developing this policy, the 

Department should be guided by our discussion herein as to the discretionary 

role which the Department must exercise in ensuring that the requirements of 
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§4{a){2)(F) of the Surface Mining Act and §86.64 of the regulations have been 

met. 

We note, finally, that Mr. Lucchino raised a number of other 

arguments in his post-hearing brief. Some of these arguments deal with the 

terms of the lease agreement between Mr. Lucchino and Robinson Coal. As noted 

earlier, the lease agreement is not in evidence and, therefore, we are unable 

to address these arguments. Moreover, because we are remanding this matter to 

the Department to take appropriate action to ensure that any dispute between 

the parties over the lease agreement is resolved, we need not address these 

matters at this stage of the proceedings. Finally, Mr. Lucchino raises a 

number of issues in his post-hearing brief which were not raised in his notice 

of appeal. These include assertions that portions of the disputed property 

are wetlands, that the property contains no minerals for extraction, and that 

the issuance of the Blatz permit constitutes an unlawful taking of his 

property without just compensation. Finally, he questions whether a local 

government must sign a landowner consent form for a coal company to haul coal 

over local roads. Any issues which are not stated in a notice of appeal 

cannot be raised at a later date unless there is a showing of good cause, such 

as fraud or breakdown in the Board's operation or a showing that the issue 

could have been raised only after conducting discovery. Commonwealth, 

Pennsylvania Game Commission v. Commonwealth, Department of Environmental 

Resources, 97 Pa. Cmwlth. 78, 509 A.2d 877 (1986}, aff'd, 521 Pa. 121, 555 

A.2d 812 (1989); Concerned Residents of the Yough. Inc. ("CRY") v. DER, EHB 

Docket No. 86-513-MJ (Adjudication issued February 1, 1993), p. 25. No such 

demonstration of good cause has been made with respect to these issues, and, 

therefore, we may not consider them. 
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CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has jurisdiction over the parties 

and subject matter of this appeal. 

2. In a third-party appeal of the issuance of a permit by the 

Department, the appellant carries the burden of proving that the Department's 

action was an abuse of discretion and contrary to law. 25 Pa. Code 

§21.10l(c)(3). 

3. Any issues not raised in the notice of appeal are deemed to be 

waived unless good cause is shown for raising them at a later date. Game 

Commission, supra. 

4. The Department must exercise discretionary power in ensuring that 

an applicant for a mining permit has a valid right of entry to the property to 

be affected by the permit. 

5. If, during the course of a permit review, the Department is 

informed that a dispute exists as to the validity of a landowner consent form 

or the underlying agreement between the applicant and the landowner which 

grants the applicant access to the property, the Department may not issue the 

permit, or may not issue it without condition, unless and until the dispute is 

resolved in a manner as set forth in this adjudication. 

6. It was an abuse of discretion for the Department to include Mr. 

Lucchino's property in the area covered by the Blatz permit where a dispute 

existed over the terms of the lease agreement between the parties as to 

Robinson Coal's right to enter Mr. Lucchino's property for the purpose of 

mining the Blatz site. 
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AND NOW, this 16th day of March, 1994, it is hereby ordered that that 

portion of the Blatz permit covering Mr. Lucchino's property is hereby 

suspended pending a determination by the Department as to whether Robinson 

Coal holds a valid right of entry to the Lucchino property. 

This matter is hereby remanded to the Department to require the 

parties to submit evidence on the question of. whether Robinson Coal has a 

right to enter the Lucchino property for the purposes set forth in its permit 

application. The Department is ordered to make a determination, within 60 

days of the date of this Order, as to whether Robinson Coal holds a valid 

right of entry to Mr. Lucchino's property and whether Mr. Lucchino's property 

may properly be included in the area covered by the Blatz permit.S 

ENVIRONMENTAL HEARING BOARD 

... w~~~ 
~LFLIN~ 
Administrative Law Judge 
Chainnan 

·. (i:ftA-IJ ?qJJU 
ROBER D. MYERS 
Administrative law Judge 
Member 

~~~~ 
RI D S. EHMANN 
Administrative Law Judge 
Member 

8 The Department's determination on this matter is a separate Order. 
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DATED: March 16, 1994 

cc: DER, Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

ar 

Jody Rosenberg, Esq. 
Southwest Region 
For Appell ant: 
George M. Lucchino, pro se 
399 Beagle Club Road 
McDonald, PA 15057 
For Permittee: 
Stanley R. Geary, Esq. 
BUCHANAN INGERSOLL, P.C. 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
2nd FLOOR - MARKET STREET STATE OFFICE BUI..DING 

400 MARKET STREET. RO. BOX 8457 
HARRISBURG, PA 17105-8457 

717-787~3483 
TELECOPIER 717·783-4738 

M. DIANE SMITH 
SECRETARY 10 THE BOARD 

LEHIGH TOWNSHIP, WAYNE COUNTY EHB Docket No. 91-090-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 23, 1994 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

By Maxine Woelfling, Chairman 

Synopsis 

Where Commonwealth Court rules that two letters from the Department 

of Environmental Resources (Department) are not final actions and remands to 

the Board, an appeal from these letters must be dismissed. 

OPINION 

This matter was initiated with the March 7, 1991, filing of a notice 

of appeal by Lehigh Township, Wayne County (Township), seeking review of 

letters from the Department dated January 14, 1991, and February 8, 1991. The 

letters related to the Township's applications for reimbursement of expenses 

to enforce the provisions of the Pennsylvania Sewage Facilities Act, the Act 

of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 et seq. 

The Board dismissed the Township's appeal of the January 14 letter as untimely, 

Lehigh Township, Wayne County v. DER, 1991 EHB 1531, and the Township's appeal 

of the February 8 letter as being from an unappealable action, Lehigh 

Township, Wayne County v. DER, 1992 EHB 663. On subsequent appeal by the 
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Township to Commonwealth Court, the Board's orders dismissing those appeals 

were vacated. Lehigh Township v. Department of Environmental Resources, 154 

Pa. Cmwlth. 647, 624 A.2d 693 (1993). The record was duly returned by the 

Commonwealth Court to the Board, and currently before the Board is the 

Township's motion to dismiss its own appeal. 

The Township contends that because Commonwealth Court vacated the 

Board's earlier orders and the Township subsequently initiated an original 

jurisdiction action in Commonwealth Court concerning the subject matter of 

this appeal, the Board should dismiss this appeal because there is nothing 

more for the Board to hear. The Department agrees that this appeal should be 

dismissed, but only because the Board has been deprived of the ability to 

render effective relief. 

In vacating the Board's orders, Commonwealth Court found that the 

Department's lettersl to the Township were not "final orders." Lehigh 

Township, 154 Pa. Cmwlth. at ___ . 624 A.2d at 696. Specifically, the court 

found that neither of the letters notified the Township that an appeal was 

required to preserve its rights and that both of the letters were equivocal in 

1 Commonwealth Court discussed three letters from the Department to the 
Township, dated April 24, 1990, and January 14 and February 8, 1991. The 
April 24 letter, which the Township did not appeal, was the Department's first 
letter asking the Township to return its reimbursement of 1987's enforcement 
expenses and informing the Township that its request for reimbursement of 
1988's enforcement expenses was denied. 

Commonwealth Court apparently addressed the April 24 letter because it 
believed our opinion at 1992 EHB 663 dismissed the Township's. appeal of that 
letter. But, the Township did not file a notice of appeal from the April 24 
letter. Furthermore, neither the Board's 1991 nor 1992 opinion in this 
matter, from which the Township appealed, mentioned the April 24 letter. 
Thus, the April 24 letter, although dealt with by the Commonwealth Court, was 
an unappealed Department decision. 

The disposition of the April 24 letter is irrelevant, however, because 
under the standards announced in the court's decision, that letter was not a 
final, appealable action. See, Lehigh Township, 154 Pa. Cmwlth. at ___ , 624 
A.2d at 696. Even if the Township had timely appealed the April 24 letter, we 
would be bound by Commonwealth Court's order to dismiss it. 
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their demands. !d. "Because the letters sent by [the Department] to the 

Township did not constitute final orders, they were not appealable and the 

[Board] lacked jurisdiction over the matter." !d. 

We are bound by the Commonwealth Court 1 S determination that these 

letters were not appealable, and for that reason grant the Township 1 S motion 

to dismiss. Our jurisdiction is limited to appeals from final Department 

"actions" or "adjudications." Westtown Sewer Co., et al. v. DER, 1992 EHB 

82, 85. Given Commonwealth Court 1
S decision that the Department 1 S January 14 

and February 8, 1991, letters were not final orders, they were not appealable. 

We must, therefore, grant the Township 1 S motion to dismiss.2 

0 R D E R 

AND NOW, this 23rd day of March, 1994, it is ordered that Lehigh 

Township 1 S appeal of the Department's January 14 and February 8, 1991, letters 

is dismissed. 

ENVIRONMENTAL HEARING BOARD 

~w~· J«~;LFLING ~ 
Administrative Law Judge 
Chairman 

RO~~ 
Administrative Law Judge 
Member 

2 Because we grant the Township 1 s motion to dismiss due to our lack of 
jurisdiction, we do not attempt to determine the effect of the Township 1 S 
original jurisdiction action in Commonwealth Court on this matter. 
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DATED: March 23, 1994 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

bl 

Barbara L. Smith, Esq. 
Northeast Region 
For Appellant: 
Timothy B. Fisher, Esq. 
Gouldsboro, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
2nd FLOOR - MARKET STREET STATE OFFICE 8U1L.01NG 

400 MARKET STREET, RO. BOX 8457 
HARRJS8URG. PA 17105-8457 

717-787·3483 
TELECOPIER 717·783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

LEHIGH TOWNSHIP, WAYNE COUNTY EHB Docket No. 93-341-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: March 23, 1994 

OPINION AND ORDER SUR 
PETITION TO FILE APPEAL·NUNC PRO TUNC 

By Maxine Woelflinq, Chairman 

Synopsis 

A petition to file an appeal nunc pro tunc is denied. The Board will 

allow an appea 1 nunc pro tunc only for 11 good cause 11 shown, which is 1 imi ted to 

fraud, a breakdown in the administrative process, or unique and compelling 

facts establishing a non-negligent failure to file a timely appeal. Such 

unique and compelling facts exist when the Department of Environmental 

Resources (Department) misleads an appellant about the proper procedure for 

review of its decisions. The Department does not mislead an appellant when it 

answers the appellant•s complaint in Commonwealth Court and then subsequently 

makes a final decision concerning the matter which is the subject of the 

appellant•s action in Commonwealth Court. Nor does it mislead the appellant 

by failing to respond within the Board•s 30-day appeal period to the 

appellant•s inquiry regarding the decision. 
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OPINION 

This matter comes before us on a November 17, 1993, notice of appeal 

filed by Lehigh Township, Wayne County (Township), from an August 12, 1993, 

letter by the Department requesting the return of funds paid to the Township 

under the Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, 

P.L. (1965) 1535, as amended, 35 P.S. §750.1 et seq.(Sewage Facilities Act). 

Currently before the Board for disposition is the Township's request to file 

this appeal nunc pro tunc. 

In order to dispose of the Township's petition, we must delve into 

the procedural morass surrounding the appeal and the Township's related 

appeal at Docket No. 91-090-W. According to the Township, in September, 1988, 

the Department's Bureau of Water Quality Management asked the Office of the 

Comptroller to perform an audit of the Township's applications for 

reimbursement under §6(b) of the Sewage Facilities Act, 35 P.S. §750.6(b). 

Section 6(b) authorizes the Department t~ reimburse "[l]ocal agencies 

complying with the provisions of [the Sewage Facilities Act] in a manner 

deemed satisfactory by the secretary [of Environmental Resources]," an amount 

equal to one-half of the expenses incurred by the local agency in enforcing 

the provisions of the Sewage Facilities Act. 35 P.S. §750.6(b). The Office 

of the Comptroller recommended that the Department seek reimbursement of the 

funds already paid to the Township for its enforcement activities in 1987 and 

withhold payment for the Township's enforcement activities in 1988. On April 

24, 1990, the Department sent the Township a letter demanding a refund of 

$12,518.57, the amount reimbursed the Township for 1987, and denying the 

Township's request for reimbursement for 1988. The Township did not appeal 

this letter to the Board. 

407 



On January 14, 1991, after an exchange of correspondence, the 

Department notified the Township that it now considered the Township's 

enforcement activities to be in compliance with the Sewage Facilities Act and 

was granting the Township's application for reimbursement of expenses incurred 

in 1989, an amount of $8,248.26. The Department, however, continued to demand 

a refund of the 1987 reimbursement and to deny reimbursement of the 1988 

expenses. The Department then offset the amount it owed the Township against 

the amount the Township owed it and requested the Township pay the difference, 

an amount of $4,270.31. In response to a January 22, 1991, letter from the 

Township, on February 8 the Department reiterated the contents of its earlier 

January 14 letter and continued to demand a refund of $4,270.31 from the 

Township. The Township filed a notice of appeal from the Department's January 

14 and February 8 letters with the Board on March 7, 1991, which we docketed 

at No. 91-090-W. 

By orders dated September 6, 1991,. and May 22, 1992, we dismissed the 

Township's appeal at Docket No. 91-090-W, finding that the Township's appeal 

of the January 14 letter was untimely and the February 8 letter was not an 

appealable action. The Township appealed these orders to Commonwealth Court, 

which subsequently vacated them on April 18, 1993. Lehigh Township v. 

Department of Environmental Resources, 154 Pa. Cmwlth. 647, 624 A.2d 693 

(1993). The court found that neither of the appealed letters, nor the April 

24, 1990, letter, were final orders because they contained equivocal language 

and failed to notify the Township it was required to appeal to preserve its 

rights. Id., ___ Pa. Cmwlth. at ___ , 624 A.2d at 696. Commonwealth Court 

remanded the record to us on September 17, 1993. 

The Township filed a motion to dismiss its appeal at Docket No. 

91-090-W on October 25, 1993. We have since granted the Township's motion 
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because our jurisdiction is limited to appeals from final Department actions 

and Commonwealth Court decided that neither of the appealed letters were final 

actions. See, Lehigh Township. Wayne County v. DER, EHB Docket No. 91-090-W 

(Opinion issued March 23, 1994). 

After Commonwealth Court vacated our orders, on June 8, 1993, the 

Township filed a complaint against the Department in Commonwealth Court 

seeking reimbursement of its enforcement expenses for the years 1988 and 

1989.1 The Department filed its answer, along with new matter and a 

counterclaim, on August 9, 1993. In its new matter and counterclaim, the 

Department again seeks a refund of the $4,270.31 the Township allegedly owes 

it. 

Because none of its previous demands were held to be final actions, 

the Department sent the Township yet another letter on August 12, 1993, 

demanding a refund of the $4,270.31 within 30 days of receipt. In accordance 

with the Commonwealth Court's opinion, the Department expressed its demands in 

definite language and notified the Township that it must appeal to the Board 

within 30 days to preserve its rights. 

Instead of immediately filing a notice of appeal with the Board, the 

Township wrote to the Department on August 19 that this matter was already 

being pursued in Commonwealth Court and should not be litigated on two levels. 

Department counsel responded to these concerns on October 7, 1993, explaining 

1 The Township filed this complaint in Commonwealth Court pursuant to the 
court's original jurisdiction under 42 Pa.C.S. §761. In deciding whether to 
grant the Township's petition to appeal nunc pro tunc, we do not attempt to 
determine if the Township has properly invoked Commonwealth Court's original 
jurisdiction. 
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that its answer was delayed due to heavy workload and an extended vacation. 

The Township finally filed a notice of appeal from the August 12 letter on 

November 17, 1993, which we docketed at No; 93-341-W. 

Under the Board's rules, appeals from final Department actions must 

be filed within 30 days from the date on which the affected party has received 

written notice of the action. 25 Pa. Code §21.52(a). The Board lacks 

jurisdiction over appeals that are not timely filed, Id., and may not extend 

the time for taking an appeal "as a matter of grace or mere indulgence," 

Falcon Oil Co. v. Department of Environmental Resources, 148 Pa. Cmwlth. 90, 

_, 609 A.2d 876, 878 (1992). Where "good cause" is shown, however, we will 

permit the filing of an appeal nunc pro tunc. 25 Pa. Code §21.53(a). The 

requisite "good cause" is limited to "fraud, breakdown in the administrative 

process, or unique and compelling factual circumstances establishing a 

non-negligent failure to file a timely appeal." Falcon Oil Co., 148 Pa. 

Cmwlth. at _, 609 A.2d at 878; Loretta Fisher v. DER, EHB Docket No. 

91-374-W (Opinion issued April 5, 1993). "Negligence on the part of an 

appellant or counsel is not justification for an appeal nunc pro tunc." 

Cadogan Twsp. Board of Supervisors v. Cmwlth., Dept. of Environmental 

Resources, 121 Pa. Cmwlth. 18, , 549 A.2d 1363, 1364 (1988). 

The Township claims it received the Department's August 12 letter on 

August 17, 1993, and admits that it did not file the current notice of appeal 

until November 17, 92 days later. In the cover letter accompanying this 

untimely appeal, the Township acknowledged our 30-day jurisdictional limit and 

immediately requested that we allow its appeal nunc pro tunc. The Department 

filed its objections to this request on December 13, 1993, arguing primarily 

that the Township's failure to timely appeal was a result of its own 

negligence, which is not sufficient "good cause" under 25 Pa. Code §21.53(a). 
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The Township then filed a brief on December 20, 1993, in support of its 

request to appeal nunc pro tunc. 

The Township does not allege its untimely filing was the result of 

fraud or a breakdown in the administrative process. Pointing to what it 
I 

characterizes as "inconsistent" Department actions, the Township instead 

contends that unique and compelling facts establish a non-negligent failure to 

file a timely appeal. According to the Township, the Department was 

inconsistent in filing its answer, new matter, and counterclaim in 

Commonwealth Court, thereby consenting to that court's jurisdiction, while 

asserting the same claim in its August 12 letter three days later, thereby 

requiring an appeal to this Board. Although not clear from the face of its 

brief, we believe the Township is arguing that it was not negligent in filing 

an untimely appeal because the Department's conduct misled it into believing a 

complaint in Commonwealth Court was the proper procedure to contest the 

Department's determination. 

The Board has previously held that sufficient unique or compelling 

facts exis~.to show "good cause" when the Department misleads a litigant about 

proper appellate procedure. Loretta Fisher v. DER, EHB Docket No. 91-374-W 

(Opinion issued April 5, 1993). In Loretta Fisher, we granted an appeal nunc 

pro tunc because the appellant's Department-issued mine subsidence insurance 

policy expressly stated that the appellant had two years to appeal a denial of 

benefits to the courts, while under §4(c) of the Environmental Hearing Board 

Act, the Act of July 13, 1988, P.L. 530, 35 P.S. §7514(c), the appellant 

actually had only 30 days to appeal to the Board. See also, Tarlo v. Univ. of 

Pittsburgh, 66 Pa. Cmwlth. 149, 443 A.2d 879 (1982) (allowing appeal nunc pro 

tunc because the Human Relations Commission informed the appellant she had 30 

days from the date she received the order to appeal to Common Pleas Court, 

411 



while under 42 Pa.C.S. §557l(b) she actually had 30 days from the date the 

order was entered). 

We do not, however, believe the Department misled the Township here. 

The Department never indicated to the Township, by its conduct or otherwise, 

that this matter should be resolved in Commonwealth Court. Rather, under 

Pa.R.C.P. 1026(a) and 1037(b) the Department was required to file an answer or 

risk a default judgment against it. Far from being an expression of its 

consent to having this matter litigated in Commonwealth Court, the 

Department's responsive pleadings were necessary for the Department to 

preserve its rights there.2 

Looking at the Department's August 12 letter, which the Township 

alleges was inconsistent with the Department's actions in Commonwealth Court, 

we still find no evidence of misleading conduct. The Department issued the 

August 12 letter because Commonwealth Court had found that none of its 

previous letters were final actions with respect to the Township. See, Lehigh 

Township, 154 Pa. Cmwlth. at ___ , 624 A.2d at 696. In other words, until the 

Department issued the August 12 letter, it had not yet ordered the Township to 

refund its reimbursement of 1987's enforcement expenses, denied the Township's 

request for reimbursement of 1988's expenses, granted the Township's request 

for 1989, or offset the amount owed to the Township for 1989 against the 

amount owed by the Township for 1987. Further supporting our belief that the 

Department's actions were not misleading, the August 12 letter expressly 

stated that the Township had to appeal this decision to the Board within 30 

days in order to preserve its rights. 

2 Under Pa.R.C.P. 1032(2), a party does not waive its objections to a 
court's jurisdiction over the subject matter of the action if it fails to 
raise that issue in its preliminary objections. The Department, therefore, 
has not "consented" to the Commonwealth Court's jurisdiction over this matter. 
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It appears to us that the Township failed to file a timely appeal 

from the August 12 letter because it was confused about the proper procedures 

to follow to resolve this matter. This confusion, however, was not the result 

of the Department's conduct. The Township filed its complaint in Commonwealth 

Court before the Department had taken a final action regarding its 

reimbursements for 1987, 1988, and 1989. After the Department subsequently 

issued its final action in the August 12 letter, the Township ignored the 

warning that this action must be appealed to the Board within 30 days. 

Reviewing our decisions in similar situations, we find that the Township's 

confusion, alone, is not a unique or compelling factual circumstance 

establishing a non-negligent failure to timely appeal. See, Roy and Marcia 

Cummings, et al. v. DER, 1992 EHB 691, 698-99. 

The Township also points out that it attempted to contact the 

Department on August 19 about the August 12 letter, but the-Department failed 

to respond until after the 30 day appeal_period had expired. While 

professional courtesy requires prompt responses to written correspondence or 

telephone calls, we have previously held that the Department's failure to 

respond to inquiries before the lapse of the appeal period is also not unique 

or compelling enough to establish a non-negligent failure to timely appeal. 

See, Petromax. Ltd. v. DER, 1992 EHB 507, 509-10. 

The Township last asserts that we should allow the appeal nunc pro 

tunc because it has a "right" to have this matter heard by either Commonwealth 

Court or the Board. This argument is without merit, however, because the 

Township, by failing to file a timely appeal, has already waived its "right" 

to have this matter heard by the Board. See, 25 Pa. Code §21.52(a). 

Since the Township has failed to offer unique or compelling facts 

establishing that its failure to timely appeal was non-negligent, we cannot 
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find a showing of good cause. Without a showing of good cause, we must, under 

25 Pa. Code. §21.53(a), deny the Township's request to file its appeal nunc pro 

tunc. 

0 R D E R 

AND NOW, this 23rd day of March, 1994, it is ordered that: 

1) The Township's petition to file an appeal nunc pro tunc from 

the Department's August 12, 1993, letter is denied; and 

2) The Township's appeal is dismissed. 

DATED: March 23, 1994 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

bl 

Barbara L. Smith, Esq. 
Northeast Region. 
For Appellant: 
Timothy B. Fisher, Esq. 
Gouldsboro, PA 
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PEQUEA TOWNSHIP 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
2nd FLOOR - MARKET STREET STATE OFFICE BUILDING 

400 MARKET STREET, P.O. BOX 8457 
HARRISBURG, PA 17105·8457 

717·787·3483 
TELECOPIER 717·783·4738 

M. DIANE SMITH 
SECRETARY ro THE BOARD 

v. EHB Docket No. 94-044-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and E. MARVIN HERR, Intervenor Issued: March 25, 1994 

OPINION AND ORDER 
SUR PETITION FOR SUPERSEDEAS 

By: RichardS. Ehmann, Member· 

Svnopsis 

Where Pequea Township ("Pequea") makes a strong showing that the 

Department of Environmental Resources (~DER") failed to approve or dis~pprove · 

of its proposed comprehensive revision to its Official Plan under 25 Pa. Code 

§71.32(c) within 120 days and failed to inform Pequea of its need for 

additional time to do so before the end of the 120 day period for doing so 

spelled out in that regulation, it makes a showing that this revision must be 

treated as approved by operation of this regulation. In turn, such a showing 

means Pequea's Official Plan was completely revised in 1992. As a result, 

Pequea makes a showing that DER's Order to it to revise its Official Plan to 

provide sewage service to E. Marvin Herr's ("Herr") property is invalid since 

Herr's property is to remain unsewered agricultural land under the 

comprehensively revised plan. With such evidence Pequea shows that it is 

likely to prevail on the merits. When this is coupled with the lack of 

evidence of any injury to any of the public except Herr, and injury to Pequea 
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and its constituency as to their planning efforts, supersedeas is appropriate 

under 25 Pa. Code §21.78. 

OPINION 

On February 8, 1994, DER issued an Administrative Order (Exh. 

A-28) 1 to Pequea's Board of Supervisors under the Pennsylvania Sewage 

Facilities Act, Act of January 24, 1966, P.L. (1965) 1535, as amended, 35 

P.S. §750.1; the Clean Streams law, Act of June 22, 1937, P.l. 1987, as 

amended, 35 P.S. §691.1; and Section 1917-A of the Administrative Code of 

1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510.17; and the 

regulations adopted pursuant thereto. DER's Order directs this Lancaster 

County municipality to adopt a specific Planning Module For New Land 

Development which pertains to Herr's proposed Millwood Industrial Park as an 

amendment to Pequea's Official Plan. 

In response to DER's Order, Pequea filed an appeal with us on March 

2, 1994. Simultaneously it filed a Petiti.on For Supersedeas. That same day, 

we held a telephonic conference with counsel for DER and Pequea, and we 

scheduled a hearing thereon to occur on March 16, 1994. On March 8, 1994, 

Herr filed his Petition To Intervene and a Motion seeking an expeditious 

determination on the intervention .question because he wished to participate in 

the supersedeas hearing as a party. The allegations in Herr's Petition To 

Intervene clearly indicated that he wished to intervene in support of DER's 

1Exh. A- ___ refers to exhibits offered by Pequea. Exh. C- are DER's 
exhibits and references to Exh. H- are to Herr's Exhibits. r:-
references a page in the Supersedeas Hearing's transcript. 
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order. On March 10, 1994, DER filed its Answer to Pequea's Petition For 

Supersedeas opposing supersedeas of its order. Herr's unopposed Petition was 

granted by our Order of March 11, 1994. 

Also on March 11, 1994, Herr, now a party, filed a Motion To Deny 

Supersedeas Without Hearing. Further, on that same day Pequea filed a 

document captioned Supplemental Reasons For Appeal and another document 

captioned Supplement To Petition For Supersedeas, which included an affidavit 

of Virginia Brady and various documents to support the allegations in the 

Petition For Supersedeas. On March 15, 1994, Pequea filed its Answer to 

Herr's Motion, and, by order of that same date, the Board denied this Motion. 

The hearing on the Petition For Supersedeas occurred on March 16, 

1994, as scheduled. At its conclusion supersedeas was orally ordered, but, 

because of the hour, the written order granting supersedeas was not issued 

until March 17, 1994. This order promised subsequent issuance of an opinion 

in support thereof. This is that Opinion. 

Supersedeas before this Board is governed by our Rules at Sections 

21.75 to 21.78 (25 Pa. Code §21.75 to 21.78). 25 Pa. Code Section 21.78(a) 

indicates that among the factors we consider are irreparable harm to the 

petitioner, likelihood of the petitioner prevailing on the merits and the 

likelihood of injury to the public or other parties such as Herr. In 

interpreting this rule, we have looked at these three factors, holding a 

Petitioner must show all three, but where a Petitioner shows DER lacked 

authority to take the action orDER's action was unlawful, it need not show 

irreparable harm or lack of injury to the public. Wayne Drilling & Blasting, 

Inc .• et al. v. DER, 1992 EHB 1. Moreover, amongst these three factors, our 

obligation is a balancing amongst them. Pennsylvania Fish Commission, et al. 
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v. PER, 1989 EHB 619. Stated another way, Board Member Robert D. Myers has 

suggested we conduct a balancing. of the interests of the parties and the 

public. Keystone Cement Company v. PER, 1992 EHB 590. 

With this standard before us, we turn to Pequea's Petition. In it, 

Pequea asserts various arguments as to why supersedeas should be granted. 

Because our examination of its argument as to its Official Plan shows it has 

merit, we do not address Pequea's other arguments in any fashion. 

Pequea asserts that in issuing it the Administrative Order, PER 

failed to adequately consider whether the planning module it ordered Pequea to 

adopt is consistent with Pequea's Official Plan. Pequea argues that DER's 

order seeks to force it to implement a 1969 vintage Plan as Pequea's Official 

Plan. Pequea says this 1969 Plan was not its Official Plan,2 and even if it 

was, it was repealed in 1992, when a comprehensive revision to its Official 

Plan was ftdopted by Pequea. Pequea asserts this comprehensive revision to its 

Official Plan was submitted to PER after formal adoption by Pequea and is 

deemed approved pursuant to 25 Pa. Code §71.32(c) because of PER's failure to 

act on it or to notify Pequea it needed more time to do so before expiration 

of the 120 day period specified in this regulation. Because its comprehensive 

revision is now its Official Plan by deemed approval of PER and the plan 

2puring the course of the hearing, it became clear that while PER's Order 
referenced a 1969 Plan, in fact this had never been the township Official 
Plan. However, in 1971 Pequea adopted a vintage 1970 Lancaster County 
Comprehensive Sewage Plan and it was this plan which was repealed in 1992, as 
more fully discussed below. PER recognized this fact at the hearing and 
orally moved to amend its Administrative Order to reflect this fact. This was 
not opposed by Pequea and was allowed by the Board. (T-177-179) 
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revision module for Herr's Millwood Industrial Park is inconsistent therewith, 

Pequea concludes DER may not compel it to provide in its Official Plan for 

sewerage service to Millwood. 

According to the evidence, Exh. A-8 is the comprehensive revision of 

Pequea's Official Plan revision and is titled 'Sewage Facilities Plan' ("1992 

Plan"}. Exh. A-8.1 is Pequea's Resolution No. 138. The resolution is dated 

June 3, 1992. It provides that this 1992 Plan will be implemented by Pequea; 

that upon DER's approval of it, the 1992 Plan replaces all previous plans; 

that those plans are repealed. Exhibit A-9 is Pequea's letter of June 17, 

1992, transmitting the 1992 Plan and Resolution No. 138 to DER. 

By letter dated October 20, 1992, DER wrote back to Pequea Township 

saying it needed more time to review this proposed revised plan. According to 

the township's copy of the letter (Exh. A-13}, Pequea received it on October 

21, 1992 (T-100). Leon Oberdick, the man in charge of this program for DER, 

testified that as far as he knew this was DER's first communication to Pequea 

about the 1992 Plan {T-201}. Finally, DER's letter of November 16, 1992 to 

Pequea (Exh. A-14} reflects in its first paragraph that DER received the 1992 

Plan, resolution and other materials on June 22, 1992. 

25 Pa. Code §71.32{c} provides: 

Upon the Department's failure to act on a complete 
official plan or revision within 120 days of its 
submission, the official plan or official plan revision 
will been considered approved, unless the Department 
informs the municipality prior to the end of 120 days that 
additional time is necessary to complete its review. 
(emphasis added} 

The regulation requires DER conveyance of its position to Pequea within this 

120 day period. The question becomes when did this period begin, and, thus, 

when does it end. October 20, 1992, which is the date on Exh. A-13, is the 
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day DER wrote to Pequea to announce its need for an additional 60 days to 

review the 1992 Plan. Even if we disregard June 17, 1992 as the day Pequea 

submitted the 1992 plan and every day up to, and including, June 22, 1992 (the 

date Pequea's proposal was received by DER) and began counting the 120 days on 

June 23, 1992, October 20, 1992 is the 120th day in the regulation, and Pequea 

received no notice until October 21, 1992, which is the 121st day. Clearly, 

on this evidence, DER did not inform Pequea "prior to the end of 120 days" 

that DER needed more time. We cannot read 25 Pa. Code §71.32(c) as allowing 

DER to mail its letter on the 120th day. Perhaps OER could hand deliver a 

letter on the 120th day and thus notify Pequea within 120 days, but the 

evidence here is that the letter was mailed and not received by Pequea until 

121 days after it submitted its proposed revision to DER. To read this 

regulation to allow DER to write on the 120th day would mean we read it to 

allow DER to commence its attempt to give notice to Pequea within this period 

rather than accomplish this notice as the regulation directs. Such a reading 

of the regulation is contrary to its clear and unequivocal language which 

requires completion of the act of communication before the 120 day period 

expires. As DER is as bound by its own regulations as other persons according 

to Mil-Toon Development Group v. DER, 1991 EHB 209, it is as bound by the 

impact of its failure to complete communication with Pequea before this 120 

day period expired as the other parties.3 

Moreover, while it might be asserted that compliance within this 

period is directory, not imperative, it appears such an assertion is unsound. 

The currently en vogue concept of "deemed approval" arises most frequently in 

3Most interestingly, Leon Oberdick agrees that under §71.32(c), Pequea was 
to receive DER's response within 120 days. (T-198) 
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connection with section 908(9) of the Municipalities Planning Code, Act of 

July 31, 1968, P.L. 805, as amended, 53 P.S. §10908(9). There, in Grim v. 

Borough of Boyertown, 141 Pa.Cmwlth. 427, ___ , 595 A.2d 775, 779 (1991), the 

Commonwealth Court reviewed this issue, and said: 

The Pennsylvania Supreme Court, recognizing 
that initiative, consideration, and decision are 
commonly controlled by procrastination rather 
than celerity, stated as follows with regard to 
the purpose of §908(9): 

The Legislature recognized the 
existence of this inertia in the 
orderly disposition of pending 
governmental matters, and, accordingly, 
wisely provided that when a board of 
adjustment indolently allows 45 days to 
go by without a decision following a 
hearing, the complaining party shall 
have the benefit of that slothful 
inattention and gain the requested 
permit. Without this kind of coercive 
determination, a board could 
effectively prevent the erection of 
needed structures through the simple 
process of luxurious .lolling while 
spiders of inattention spin webs of 
indifference over pending public 
problems. 
Humble Oil and Refining Co. v. East 
Landowner Borough, 424 Pa. [309] at 
314, 277 A.2d [664] at 666 [(1967)]. 

The Commonwealth Court then concluded that the purpose of Section 908(9) was 

imperative, as it was designed to avoid procrastination, delay and frustration 

of decision. It appears that what was applicable there is equally applicable 

here. A comprehensive revision to an Official Plan submitted to DER cannot 

languish indefinitely in some administrative decision-making vacuum caused by 

procrastination, inattention or just attention to other matters. If it does, 

the then-existing plan remains in effect, allowing creation of the exact 

scenario now before us. The deemed approval language in Section 71.32(a) 
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apparently was inserted to avoid such a scenario. Accordingly, Section 

71.32(c)'s requirement of notice before expiration of the 120 day period must 

be mandatory. 

DER argues that based upon a series of written responses to DER's 

letter of November 16, 1992, it is clear that Pequea admits its plan revision 

was not deemed approved. However, DER offered no testimony that established 

this was Pequea's position. Exhibits A-15, C-5, C-6, C-8, C-9, C-10 and C-11 

all show Pequea working to produce the information sought by DER's 

November 16th letter, but none of these exhibits, several of which are written 

by DER, says Pequea is abandoning any deemed approval argument. They do not 

constitute an admission that no deemed approval occurred. Rather, they show 

Pequea trying to provide DER the information sought in DER's letter. A 

municipality like Pequea may well elect to try to remain onDER's "good side" 

by supplying this information because it has an ongoing relationship with DER. 

While these letters might be read as DER suggests, that is only one of several 

inferences one could take from them; absent other evidence showing Pequea's 

concession of this point to DER, we refuse to read requests for extensions of 

time to furnish this information as anything more than that. Indeed, Pequea's 

position as to the 1992 Plan, as spelled out in its letters to DER in 

September and November of 1992 (Exhs. A-ll and A-17), is consistent with its 

position in this appeal and this consistency negates DER's argument. As a 

result, we reject this argument. 

DER's order is based in part on its conclusion that the 1969/1970 

Official Plan applies and provides for municipal sewer service to Herr's 

tract. The 1992 Plan does not provide such a service to this tract. (T-47) 

Under this plan the area is to remain agricultural and unsewered. (T-47, Exh. 
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A-8) 25 Pa. Code §71.53(f) provides that, since Pequea has the responsibility 

for implementing these plans, it may properly refuse to revise its plan if the 

plan revision for a tract like Herr's is inconsistent with its comprehensive 

sewerage program as contained in its Official Plan. From the evidence now 

before us, the proposal for development of Herr's land appears to be 

inconsistent with Pequea's 1992 Plan. Accordingly, Pequea could properly 

refuse Herr's requested amendment. In turn, if Pequea could properly reject 

Herr's requested amendment, it follows that Herr could not have demonstrated 

to ~ER that his proposal is consistent with Pequea's 1992 Plan and DER would 

be in error in so concluding in a February 8, 1994 order. As DER's order is 

based on this finding, (DER must consider this issue in acting on Herr's 

request according to 25 Pa. Code §71.14(e)(4)), it logically follows that 

DER's theory for its order is not likely to be sustained when the merits 

hearing is held and Pequea is likely to prevail. 

It also follows that based on t~is record only Herr and not the 

general public will be hurt if supersedeas is issued. This is not to make the 

impact on Herr of Pequea's decision any less real, but only to say the public 

as a whole will not be injured. There is also no evidence in the record that 

DER's statewide sewage facilities program will be injured either by a deemed 

approval or by a grant of supersedeas. 

Based upon this record and the reasoning set forth above, it now 

appears DER's order was issued without sufficient authority therefor. Kephart 

Trucking Company v. DER, EHB Docket No. 92-537-MJ (Opinion issued March 

8, 1993). Accordingly, under 25 Pa. Code §21.78 we grant Pequea's Petition 

and we enter the following Order. 
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ORDER 

AND NOW, this 25th day .of March, 1994, it is ordered that our order 

of March 17, 1994 to the effect that Pequea's Petition For Supersedeas is 

granted and DER's Administrative Order is superseded during the pendency of 

this appeal is affirmed. 

DATED: March 25, 1994 

cc: Bureau of litigation 
Library: Brenda Houck 

med 

For the Commonwealth, DER: 
Mary Lou Barton, Esq. 
Carl Schultz, Esq. 
Central Region 

For Appellant: 
Eugene E. Dice, Esq. 
Harrisburg, PA 
Gilbert G. Malone, Esq. 
York, PA 

For Intervenor: 
G. Allen Keiser, Esq. 
Harrisburg, PA 

ENVIRONMENTAL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
2nd FLOOR - MARKET STREET STATE OFFICE B1A..0NG 

400 MARKET STREET, RO. BOX 8457 
HARRISBURG, PA 1710S&457 

717·787·3483 
TELECOPIER 717·7834738 

M. DIANE SMITH 
SECRETARY 10 no£ BQAF; 

RESCUE WYOMING, et aT. EHB Docket No. 91-503-W 

v. 

COMMONWEALTH OF PENNSYLVANIA, 
Issued: March 30, 1994 DEPARTMENT OF ENVIRONMENTAL RESOURCES and 

WYOMING SAND AND STONE COMPANY, Permittee 

OPINION AND ORDER SUR 
MOTION TO LIMIT ISSUES 

OR, IN THE ALTERNATIVE, FOR 
PARTIAL SUMMARY JUDGMENT 

By Maxine Woelfling, Chairman 

Synopsis 

A permittee•s motion for partial summary judgment is granted in part 

and denied in part in a third-party appeal of a noncoal surface mining permit 

(SMP). 

The Board has no jurisdiction over issues relating to the grant of a 

consumptive water use permit under the Susquehanna River Basin Compact, as 

jurisdiction over such matters is vested in the U.S. District Courts. 

The Department of Environmental Resources (Department) is not 

required to consider the Pennsylvania Scenic Rivers Act, the Act of December 

5, 1972, P.L. 1277, as amended, 32 P.S. §820.21 et seq. (Scenic Rivers Act), 

in eva~uating a noncoal mining permit application adjacent to the Susquehanna 

River where that portion of the river has not been designated under the 

statute. 
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Where a Submerged Lands License Agreement (SLLA) has been subsequently 

issued for a water intake pipeline in the bed of the Susquehanna River, a 

challenge based on the absence of that license is now moot. Appellants waived 

the issue of Army Corps of Engineers' approval for the intake pipeline because 

they did not raise it in their notice of appeal. The water intake pipeline is 

authorized by a general permit adopted under §7 of the Dam Safety and 

. Encroachments Act, the Act of November 26, 1978, P.L. 1375, as amended, 32 

P.S. §693.7 (DSEA). 

A highway occupancy permit is not a prerequisite for the issuance of 

a surface mining permit under any of the applicable statutes and regulations. 

The Department does not have a duty to consider traffic concerns in evaluating 

a noncoal SMP application because neither the Noncoal Surface Mining 

Conservation and Reclamation Act, the Act of December 19, 1984, P.L. 1093, as 

amended, 52 P.S. §3301 et seq. (Noncoal Act), nor the regulations adopted 

thereunder contain provisions requiring the. Department to do so. 

The Department did not abuse its discretion by issuing a noncoal SMP 

without a separate air quality permit because a separate document entitled 

"air quality permit" is not required. Where a permittee has yet to apply for 

an air quality permit for crushing and processing equipment, that matter is 

not yet ripe for adjudication. 

Where appellants are challenging whether the Department adequately 

considered the effect of mining through residual waste disposed of at the 

site, they are not impermissibly collaterally attacking sludge disposal permits 

issued by the Department in 1981 and 1983. 

OPINION 

This matter was initiated with the November 19, 1991, filing of a 

notice of appeal by RESCUE Wyoming et al. (RESCUE Wyoming) challenging the 
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Department's issuance of Noncoal SMP No. 66900303 to Wyoming Sand and Stone 

Company (Wyoming Sand). The permit, which was issued pursuant to the Noncoal 

Act, authorized Wyoming Sand to conduct a sand and gravel mining operation 

along the Susquehanna River in Mehoopany Township, Wyoming County.1 

Presently before the Board for disposition is Wyoming Sand's 

September 17, 1993, motion to limit issues or, in the alternative, motion for 

partial summary judgment. This is the second motion for partial summary 

judgment filed by Wyoming Sand, and, while the Board would ordinarily 

discourage the filing of serial motions for summary judgment, it must also be 

tolerant of the problems which arise in litigation involving parties without 

legal representation. 

RESCUE Wyoming responded to the motion on October 5, 1993, and the 

Department did not file any response. Because the arguments of the parties 

are extensive, we will not attempt to summarize them here. 

A motion to limit issues generally seeks to exclude a particular 

issue's consideration because of a procedural or evidentiary defect in its 

assertion. Willowbrook Mining Co. v. DER, 1991 EHB 507. On the other hand, a 

motion for partial summary judgment goes to the merits of a particular 

contention and asserts a party is entitled to a pre-trial ruling in its favor 

on that issue. Id. In the present motion, Wyoming Sand is not seeking to 

preclude the admission of evidence regarding an issue, but, rather is 

requesting that we, prior to any hearing on the merits, find in its favor on 

certain of the issues raised in RESCUE Wyoming's notice of appeal. Thus, we 

will treat Wyoming Sand's motion as a motion for partial summary judgment. 

1 The procedural history of this matter is recounted in the Board's June 
17, 1993, opinion and order regarding Wyoming Sand's motion to dismiss and for 
part i a·l summary judgment. 
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The Board will grant summary judgment where the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a matter of law. 

Robert L. Snyder. et al. v. DER, 138 Pa. Cmwlth. 534, 588 A.2d 1001 (1991), 

petition for allocatur dismissed as improvidently granted, ___ Pa. ___ , 632 

A.2d 308 (1993). Summary judgment may be entered only in cases that are clear 

and free from doubt. Hayward v. Medical Center of Beaver County, 530 Pa. 320, 

608 A.2d 1040 (1992). In deciding a motion for summary judgment, the Board 

will view the facts in a light most favorable to the non-moving party. New 

Castle Township Board of Supervisors v. DER and Reading Anthracite Company, 

EHB Docket No. 92-540-W (Opinion issued October 29, 1993). 

We will now address each of the grounds for partial summary judgment. 

Consumptive Water Uses 

Wyoming Sand will use water from the Susquehanna River in its 

operations. Such a consumptive use of water requires approval from the 

Susquehanna River Basin Commission (SRBC), and Wyoming Sand has secured 

approval to withdraw 60,000 gallons of water per day (Exhibit A to Wyoming 

Sand's motion). In Paragraph 312 of the objections in its notice of appeal 

RESCUE Wyoming nonetheless alleges that the Department issued the Noncoal SMP 

without adequate consideration of SRBC regulations and without input from the 

SRBC. RESCUE Wyoming also alleges that the consumptive water use permit 

issued by SRBC is insufficient to meet Wyoming Sand's needs. 

Paragraph 8 of Wyoming Sand's motion states "RESCUE Wyoming is 

challenging Wyoming Sand's consumptive use of water and numerous Susquehanna 

2 Wyoming Sand erroneously indicates that Paragraph 23 of the objections 
in RESCUE Wyoming's notice of appe~l raises this issue. 
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River Basin Commission procedures ..•• " It then goes on to contend that the 

Department does not regulate this type of consumptive water use; that the SRBC 

has jurisdiction over such water uses; and that any challenge to the SRBC's 

action in granting a consumptive water use permit must be brought in the U.S. 

District Court. 

RESCUE Wyoming responds to Paragraph 8 of Wyoming Sand's motion by 

denying it is challenging the SRBC's procedures but admitting it is 

challenging Wyoming Sand's consumptive use of water. It then goes on to admit 

Wyoming Sand's contentions regarding jurisdiction. 

The Department has no authority to regulate the withdrawal of surface 

waters for any use other than public water supply, the Act of June 24, 1939, 

P.L. 842, as amended, 32 P.S. §631 et seq. The SRBC has authority to regulate 

consumptive uses of the basin's water resources under Article 11 of the 

Susquehanna River Basin Compact, the Act of July 17, 1965, P.L. 368, as 

amended, 32 P.S. §820.1 et seq., and its actions are reviewable by the U.S. 

District Courts, §2(o) of P.L. 91-575, 84 Stat. 1509. Since RESCUE Wyoming's 

challenge is to the consumptive water use by Wyoming Sand and the Department 

has no authority to regulate that use, Wyoming Sand is entitled to judgment as 

a matter of law on Paragraph 31 of RESCUE Wyoming's notice of appeal. 

Scenic Rivers Program 

RESCUE Wyoming contends in Paragraph 29 of its notice of appeal that 

permitting mining along the Susquehanna River is contrary to the Pennsylvania 

Scenic Rivers Program. It claims that Wyoming Sand's application for a 

noncoal SMP should have been treated as if the Susquehanna River had been 

designated as a wild and scenic river. 

Wyoming Sand asserts in its motion that this contention is incorrect 

since the Susquehanna River is not classified as a wild and scenic river under 
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the Scenic Rivers Act, and, thus, the act is not applicable to the present 

appeal. RESCUE Wyoming admits in its response to the motion that the river is 

not classified as a wild and scenic river.3 

Because there is no dispute as to the Susquehanna River's status 

under the Scenic Rivers Act and there is no statute or regulation which directs 

the Department to treat noncoal SMP applications in the manner suggested by 

RESCUE Wyoming, Wyoming Sand is entitled to summary judgment on Paragraph 29 

of RESCUE Wyoming's notice of appeal. 

SLLA 

RESCUE Wyoming alleges in Paragraphs 304 and 32 of its notice of 

appeal that the Department and Wyoming Sand have not executed the requisite 

SLLA which would allow Wyoming Sand to install its water intake pipeline in 

the bed of the Susquehanna River, a submerged land of the Commonwealth.5 

In its motion, Wyoming Sand asserts that the SLLA has been executed 

(Exhibit D to Wyoming Sand's memorandum) and that the issue is, therefore, 

moot. RESCUE Wyoming admits the existence of the SLLA in its response to the 

motion. Wyoming Sand's motion must be granted with regard to Paragraphs 30, 

in part, and 32 of RESCUE Wyoming's notice of appeal, as there is no longer a 

controversy regarding the SLLA. 

3 But, RESCUE Wyoming contends in its response that it was assured by 
Roger Hornberger "Director of DER Bureau of Mining and Reclamation" that the 
application would be treated as if the affected portion of the Susquehanna 
River were designated as a wild and scenic river, then also admits that the 
permit application, when it was reviewed by the Department's Scenic Rivers 
Office of Program Planning and Development, was found to actually mitigate any 
adverse impacts to the Susquehanna River, even if it were classified a scenic 
river. 

4 Other contentions are set forth in Paragraph 30. 

5 Such an agreement is required by §514 of the Administrative Code, the 
Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §194. 
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U.S. Army Corps of Engineers' Section 10 and 12 Permits 

In its pre-hearing memorandum, RESCUE Wyoming alleges, for the first 

time, that the proposed pipeline to collect water for industrial use may 

require Section 10 and 12 permits6 from the U.S. Army Corps of Engineers. 

Wyoming Sand argues in its motion for summary judgment that with 

regard to the §10 permit, which is mandated by §10 of the Rivers and Harbors 

Act of 1899, 33 U.S.C. §403, the matter is solely within the jurisdiction of 

the Army Corps. To the extent that §12 also requires a permit from the Army 

Corps, Wyoming Sand also argues that it is outside the Board's jurisdiction. 

We need not ascertain what state or federal statute contains these 

permit requirements, for RESCUE Wyoming failed to raise this issue in its 

notice of appeal,? and, the Board is, therefore without jurisdiction to hear 

it. Pennsylvania Game Commission v. Department of Environmental Resources, 97 

Pa. Cmwlth. 78, 509 A.2d 877 (1986). 

Highway Occupancy Permit 

In Paragraphs 35 and 36 of its notice of appeal RESCUE Wyoming 

asserts that the permit should not have been issued until all concerns 

regarding the roads in the vicinity were resolved. It also contends in its 

pre-hearing memorandum that highway occupancy permits should have been issued 

by the Department of Transportation (PennDOT) prior to approval of Wyoming 

Sand's permit application. 

With regard to the highway occupancy permit, Wyoming Sand contends in 

its motion that a highway occupancy permit is not a necessary prerequisite for 

6 RESCUE Wyoming has not elaborated on what statute requires such §10 and 
§12 permits. 

7 Moreover, Wyoming Sand also failed to raise this jurisdictional defect 
in its motion for summary judgment. It did raise the issue in its memorandum 
in support of the motion. 
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issuance of a noncoal SMP. In its response to the motion RESCUE Wyoming 

states, "Module 10 of the SMP application requires at 10.3f that any necessary 

PennDOT Highway Occupancy Permit must be submitted prior to permit . 

activiation [sic]." Neither the Noncoal Act nor the regulations adopted 

thereunder define permit activation. Webster defines activation as "to make 

active," and defines active as "marked by present operation, transaction, 

movement, or use." Webster's Ninth New Collegiate Dictionary, p.54. Based on 

the definition of activation, the highway occupancy permit is not a 

prerequisite for the issuance of an SMP, but only must be acquired prior to 

the commencement of actual mining operations. More importantly, however, there 

is no requirement in the Noncoal Act or the regulations promulgated thereunder 

that a highway occupancy permit be secured prior to the approval of the 

noncoal SMP application. There being no material issue of fact and the law 

being clear on this issue, Wyoming Sand is entitled to summary judgment. 

Paragraph 36 of RESCUE Wyoming's notice of appeal alleges: 

Aesthetics, impact on neighbors, archaeology 
and environment, and safety concerning existing 
and prospective roads associated with many years 
of mining under the instant permit have not been 
considered, or adequately considered by DER. 

Wyoming Sand contends in its motion that P~nnDOT has the duty to 

review a project's effects on traffic safety in the vicinity of the mining 

operation project's site. In its response, RESCUE Wyoming admits PennDOT has 

the duty to review a project's effects on traffic and has jurisdiction likewise 

regarding traffic safety questions arising from the operation of the mine. 

Wyoming Sand is entitled to judgment as a matter of law. The 

provisions of the applicable statute and regulations determine whether or not 

the Department must consider the impact a proposed activity will have on 

traffic. Loraine Andrews and Donald Gladfelter v. DER. et al., EHB Docket No. 
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87-482-W (Adjudication issued April 23, 1993); Bobbi Fuller. et al. v. DER. et 

al., 1990 EHB 1726. If the law and regulations are silent, the duty to review 

the effects of traffic falls on the local municipality under the Municipalities 

Planning Code (municipal zoning ordinances shall be designed to prevent, among 

other things, congested travel and transportation, 53 P.S. §10604(2), and 

PennDOT under the State Highway Law, the Act of June 1, 1945, P.L. 1242, as 

amended, 36 P.S. §670.101 et seq. Loraine Andrews, Id. Neither the Noncoal 

Act nor the regulations adopted thereunder contain provisions requiring the 

Department to consider traffic when issuing a permit. Thus, the duty-to 

review the effects of traffic falls on the local municipality and PennDOT. See 

also, South Fayette Township v. DER. et al., 1991 EHB 900; Kwalwasser v. DER, 

1986 EHB 24. 

Air Quality Permits 

It is not completely clear from Paragraphs 18 and 19 of RESCUE 

Wyoming's notice of appeal whether it is asserting that the surface mining 

operation requires a separate air quality permit or that associated processing 

facilities require an air quality permit. The Board will consider both. 

As for the mineral extraction process, RESCUE Wyoming alleges, inter 

alia, that the Department abused its discretion by issuing the SMP without 

application for, and issuance of, an air quality permit, citing SMP Special 

Condition No. 18. 

Wyoming Sand argues in its motion that a separate document entitled 

"Air Quality Permit" is not required for noncoal surface mining and the 

Department's practice in issuing a single permit is not an abuse of 

discretion. 

RESCUE Wyoming contends that Wyoming Sand should have applied for a 

separate air quality permit. RESCUE Wyoming offers Module 14 of the SMP 
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application, entitled Air Pollution Control Plan, to support its argument, 

claiming that since Wyoming Sand's mineral processing exceeds 200 tons/day, an 

air quality permit application must be submitted as stated in Module 14. 

There are no disputed material facts, so the Board's task is to 

determine whether Wyoming Sand is entitled to judgment as a matter of law. 

The Board has previously held that a separate air quality permit is not 

required for mineral extraction where the Department is authorized to issue a 

permit only after determining that the applicant has complied with, inter 

alia, air quality control requirements, Clearfield Municipal Authority v. DER 

and E.M. Brown Coal Company, 1989 EHB 627. Section 7(c)(9) of the Noncoal Act 

contains such a requirement, so Wyoming Sand is entitled to judgment as a 

matter of law. 

As for the necessity for an air quality permit for crushing and 

processing equipment, Special Condition 18 of the permit provides: 

The crushing and processing equipment shown on 
the maps and plans shall not be installed for a 
three-year period from date of issuance. This 
limitation does not include grading or site 
preparation and temporary portable processing 
equipment which may commence prior to construc
tion of permanent facilities. Prior to· install
tion of any permanent processing facilities, the 
permittee shall do the following: (a) obtain an 
air quality permit from the Bureau of Air Quality 
Control, and (b) submit a study to the Pottsville 
District Office for approval on how dust, noise, 
and visual impacts will be minimized in the 
construction and operation of permanent 
processing equipment. Such approval shall not be 
unreasonably withheld. 

Wyoming Sand argues in its motion for summary judgment that RESCUE Wyoming is 

challenging a yet-to-be issued permit, and RESCUE Wyoming denies this in its 

response. 
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Given the language of the permit condition, it is clear that any 

issues relating to the permanent crushing and processing equipment are yet to 

be decided by the Department and, therefore, the issues are not ripe for 

adjudication. Giorgio Foods v. DER, 1989 EHB 361. Wyoming Sand is entitled 

to summary judgment on this issue. 

Water Intake Pipeline 

RESCUE Wyoming asserts in Paragraph 30 of its notice of appeal that 

Wyoming Sand did not secure a permit from the Bureau of Dams and Waterways 

Management (BDWM) for its water intake pipeline. 

Wyoming Sand has moved for summary judgment on this issue, arguing 

that it has secured the necessary BDWM approval in that it is utilizing 

GP-48 for the pipeline. It further contends that it followed the proper 

procedures for use of the general permit. 

In its response, RESCUE Wyoming admits that the intake pipe is 

authorized under the statute and regulations; that it has not challenged the 

applicability of the GP-4 to the facts here; that the Bureau of Mining and 

Reclamation has the authority to issue the acknowledgment of GP-4; and that 

the BDWM reviewed and concurred with Wyoming Sand's use of GP-4. 

Both parties have over-complicated this issue through their 

assertions regarding the effect of Special Condition No. 8 in the noncoal 

permit. That condition provides: 

The permittee is granted a stream variance to 
conduct support activities in and within 100' of 
the north bank of the Susquehanna River, 
specifically, the installation and placement of a 

8 Under §7 of DSEA the Department is authorized to issue general permits 
on a regional or statewide basis for any category of dam, water obstruction or 
encroachment if the Department determines that the projects in the category 
are similar in nature and can be adequately regulated utilizing standardized 
specifications and conditions. 
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portable intake pump and drop pipe. The pump 
will be a portable electric pump. It will be 
moved periodically and the intake pipe will be 
submerged within the river channel. The pipe 
location shall be clearly marked from the bank 
and in the water at all times. 

Wyoming Sand asserts the special condition constitutes the Department's 

acknowledgment that Wyoming Sand is proceeding under GP-4, while RESCUE 

Wyoming contends that it does not, for it contains an error as to the location 

of the pipe. However, the special condition is irrelevant to the issue of 

BDWM approval, for the uncontroverted affidavit of John Chernesky, the 

Engineering Manager for the BDWM's Wilkes~Barre Regional Office, establishes 

that the intake pipeline comes under GP-4. Consequently, Wyoming Sand is 

entitled to judgment as a matter of law on this issue. 

Solid Waste 

RESCUE Wyoming alleges in Paragraph 40 of its notice of appeal that 

the Department either failed to consider or inadequately considered the 

environmental effects of mining through solid waste disposed on the site for 

nine years. 

Wyoming Sand contends in its motion for summary judgment that the 

Board should not consider this issue because it amounts to an impermissible 

collateral attack on permits for the agricultural utilization of sludge issued 

by the Department in 1981 and 1983. 

RESCUE Wyoming asserts in its response that it is not challenging the 

1981 and 1983 permits, but rather that it is alleging that disturbing the top 

layer of soil and sludge residue may release hazardous and toxic contaminants 

into the air, aquifer, neighboring wells, and river. 

While Paragraph 40 of RESCUE Wyoming's notice of appeal could be more 

artfully phrased, the Board has no difficulty concluding that RESCUE Wyoming 

is asserting that the Department did not adequately consider the effects of 
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mining through the sludge deposits. This is a different issue than whether 

sludge disposal permits should have been issued in the first place. 

Consequently, Wyoming Sand•s motion for summary judgment must be denied. 

0 R D E R 

AND NOW, this 30th day of March, 1994, it is ordered that: 

1) Wyoming Sand•s motion for partial summary judgment is 

granted with respect to the following issues: 

A) The propriety of the consumptive water use permit 

issued by the SRBC; 

B) The applicability of the Scenic Rivers Act to Wyoming 

Sand•s noncoal SMP; 

C) Whether Wyoming Sand•s intake pipeline has received 

approval from the BDWM; 

D) Whether issues relating to U.S. Army Corps of 

Engineers• approvals may be raised; 

E) The necessity for a highway occupancy permit prior to 

approval of a noncoal SMP application; 

F) The Department•s responsibilities with regard to 

traffic safety issues; 

G) Whether a separate air quality permit is required for 

mineral extraction activities; 

H) The necessity for air quality approval of permanent 

mineral processing equipment; and 

I) The necessity for a SLLA for Wyoming Sand•s water 

intake pipeline. 
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2) Wyoming Sand's motion is denied with respect to whether 

RESCUE Wyoming is barred from asserting that mining through the 

sludge disposal on the site will have an adverse effect on the 

environment. 

DATED: March 30, 1994 

See next page for service list. 
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OPINION AND ORDER SUR 
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MEMORANDUM OR TO WITHDRAW ADMISSIONS AND 
CROSS-MOTIONS FOR SUMMARY JUDGMENT 

By Maxine Woelflinq, Chairman 

Synopsis 

A motion to withdraw admissions under Pa.R.C.P. 4014(d) is granted 

where withdrawal of a party's deemed admissions will subserve presentation of 

the merits of this appeal and will not prejudice the party benefiting from the 

admissions. A motion to partially strike pre-hearing memorandum is also 

granted because the pre-hearing memorandum contained references to the now

withdrawn admissions. 

An appellant is entitled to subsidy payments under the Act of August 

20, 1953, P.L. 1217, as amended, 35 P.S. §701 et seq~, commonly referred to as 

Act 339, if it expended costs for the acquisition and construction of sewage 

treatment facilities. Because material facts remain regarding appellant's 

construction and acquisition of a sewage treatment facility, the parties' 

cross-motions for summary judgment must be denied. 
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OPINION 

This matter comes before us on the Downingtown Area Regional 

Authority's (DARA) March 3, 1993, appeal from the Department's February 8, 

1993, determination that DARA is not eligible for operating subsidies under 

Act 339 for Phase II of the Downingtown Regional Water Pollution Control 

Center (Phase II). The Department determined DARA was ineligible for Phase II 

operating subsidies because it believed DARA had incurred no costs towards the 

acquisition or construction of Phase II. Presently before the Board for 

disposition are the Department's motion to partially strike ~ppellant's 

pre-hearing memorandum, motion to withdraw admissions, and motion for summary 

judgment, as well as DARA's cross-motion for summary judgment. 

DARA is a municipal authority pursuant to the Municipality Authorities 

Act, the Act of May 2, 1945, P.L. 382, as amended, 53 P.S. §301 et seq., and 

services the Borough of Downingtown and the Townships of Caln, East Caln, 

Uwchlan, and West Whiteland, all in Chester County (Ex. D-1, p.2).1 On 

December 15, 1985, DARA entered into an Agreement with Parsons Downingtown 

Associates (PDA) for the purpose of expanding the capacity of the Downingtown 

Regional Water Pollution Control Center (DRWPCC) f~om 4.0 million gallons per 

day (mgd) to 7.0 mgd to ensure that the DRWPCC remained in compliance with the 

effluent limits in its NPDES permit (Ex. D-2). The Agreement provided, inter 

alia, that PDA would design and build Phase II, that PDA would be the sole 

owner of Phase II, that PDA would operate and maintain the entire DRWPCC, and 

that DARA would have the exclusive use of Phase II. In exchange, DARA agreed 

to lease to PDA, for 60 years, the land on which Phase II was to be located 

and to pay PDA an annual fee (Ex. C-7). 

1 Reference to facts in the record are "Ex. D- " for DARA's attachments 
to its cross-motion and "Ex. C-_" for the Department's attachments. 
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Phase II became operational on May 13, 1988 (Ex. D-2). As part of 

its 1991 application for an operating subsidy for the DRWPCC, DARA requested 

that the Department determine whether it is also entitled to a subsidy for 

Phase II (Id.). The Department subsequently determined that such "privatized" 

facilities, as Phase II is commonly described, are not eligible for Act 339 

payments. This appeal followed. 

DARA and the Department filed their pre-hearing memoranda on June 25 

and July 9, 1993, respectively. On July 15, 1993, pursuant to a footnote in 

DARA's memorandum concerning the Department's alleged deemed admissions, the 

Department filed motions to partially strike DARA's pre-hearing memorandum and 

to withdraw those admissions. On August 16, 1993, the Department amended both 

motions. DARA filed its responses to the Department's motions and amended 

motions on August 16 and September 2, 1993, respectively. 

In response to a July 20, 1993, conference call with the parties, on 

July 22, 1993, we ordered the Department to file a motion for summary judgment 

and DARA either a response or cross-motion for summary judgment. The Department 

filed its motion for summary judgment and supporting memorandum of law on 

August 23, 1993. DARA filed a cross-motion for summary judgment and supporting 

memorandum on September 24, 1993. The Department answered DARA's cross-motion 

on October 12, 1993. 

Motion to Strike and Motion to Withdraw Admissions 

On March 17, 1993, during the course of discovery, DARA served the 

Department with a request for admissions. Because counsel from the Department 

had not yet entered an appearance in this case, DARA mailed its request, along 

with a request for the production of documents and interrogatories, to the 
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Bureau of Litigation in the Department's Office of Chief Counsel. The 

Department served its responses to DARA's request for admissions on April 22, 

1993, 36 days later. 

On June 25, 1993, pursuant to the Board's pre-hearing order, DARA 

filed its pre-hearing memorandum, which listed DARA's statement of facts and 

contentions of law, as well as the witnesses and documents DARA intended to 

offer into evidence at the hearing. On page 11 of its pre-hearing memorandum, 

DARA stated, in a footnote: 

Each of the facts and applications of law to fact 
necessary for DARA's argument has been admitted 
by DER by its failure timely to respond to DARA's 
Requests for Admissions. 25 Pa. Code §21.1ll(e), 
Pa.R.C.P. No. 4014. They were served on DER on 
March 17, 1993, and filed at EHB on March 22, 
1993. They were not responded to until April 22, 
1993. As admissions, they are dispositive of 
this case. The arguments advanced herein and the 
facts DARA will prove are independent bases for a 
decision in DARA's favor. 

In its motion to partially strike DARA's pre-hearing memorandum, the 

Department requests that the Board strike all references in that memorandum, 

such as the footnote on page 11, to the Department's deemed admissions. The 

Department contends that these references should be stricken as "impertinent" 

under Pa.R.C.P. 1028(a)(2); that its response to the request for admissions 

was timely; and that Pa.R.C.P. 4014, which authorizes deemed admissions for 

untimely responses, is not self-executing. In the alternative, the Department 

moved to withdraw its deemed admissions pursuant to Pa.R.C.P. 4014(d). 

The Board's rules provide that written requests for admissions are 

governed by Pa.R.C.P. 4014. 25 Pa. Code §21.111(f). Under Pa.R.C.P. 4014(b), 

the matters addressed in a request for admissions are deemed to be admitted if 

the request is not answered within 30 days of service. Service is complete 

upon mailing. Pa.R.C.P. 440(b); 25 Pa. Code §21.33(a). Because DARA served 
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its request for admissions on the Department on March 17, 1993 (Affidavit of 

Edward Gerard Conroy, appended to DARA's pre-hearing memorandum) and the 

Department did not respond until April 22, 36 days later, DARA's requests were 

deemed to be admitted. See, Pa.R.C.P. 4014(b). 

The Department now requests that it be permitted to withdraw these 

deemed admissions. Under Pa.R.C.P. 4014(d), 

[T]he court may permit withdrawal or amendment 
when the presentation of the merits of the action 
will be subserved thereby and the party who ob
tained the admission fails to satisfy the court 
that withdrawal or amendment will prejudice him 
in maintaining his action or defense on the 
merits. 

With respect to presentation of the merits, DARA admits in its pre-hearing 

.memorandum, and we agree, that the Department's deemed admissions are 

dispositive of this appeal. We find, therefore, that this appeal is more 

likely to be resolved on its merits if the Department is allowed to withdraw 

its deemed admissions. See, C&K Coal Co. v. DER, 1991 EHB 1484, 1487. Turning 

to the second prong of Rule 4014(d), the burden is on DARA to prove that it 

will be prejudiced by withdrawal of the admissions. As used in this rule, 

prejudice is limited to the problems DARA will face in presenting its case or 

defending against the Department's case because it relied on the admissions 

and did not obtain evidence to prove the matters admitted. See, Jackson v. 

The Travelers Insurance Co., 48 D&C 3d 28, 33 (1988). See also, Dwight v. 

Girard Medical Center, ___ Pa. Cmwlth. ___ , ___ , 623 A.2d 913, 916 (1993) 

(prejudice is determined by whether the party who obtained the admission is 

rendered less able to obtain the evidence required to prove the matters 

admitted); C&K Coal, 1991 EHB at 1498. 

DARA argues that it will be prejudiced by withdrawal of the 

admissions because the Department's amended motion was filed after the Board 
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ordered the Department to file a motion for summary judgment and DARA either a 

response or a cross-motion for summary judgment. DARA further argues that it 

would be virtually impossible to obtain the evidence necessary to prove the 

matters deemed to be admitted because they concern the Department's practices 

and its interpretation of Act 339 and the accompanying regulations. 

With respect to DARA's claim that its motion for summary judgment is 

based on the deemed admissions, we have previously held that such a situation 

is not sufficiently prejudicial under Pa.R.C.P. 4014(d). See, C&K Coal, 1991 

EHB at 1488. See also, Dwight, Pa. Cmwlth. at , 623 A.2d at 916. DARA's 

second claim is also without merit. Even accepting that it is virtually 

impossible to obtain the facts necessary to prove the matters admitted, DARA 

has not shown that it would be any less able to obtain those facts as a result 

of its reliance on the deemed admissions. In fact, DARA admits in its 

pre-hearing memorandum that the evidence it intends to introduce at a merits 

hearing provides a basis for relief independent of the admissions. We find, 

therefore, that DARA has not shown it will suffer any prejudice if the 

Department withdraws its admissions.2 Because withdrawal of the 

Department's deemed admissions will subserve presentation of this case on its 

2 In Dwight, the Commonwealth Court stated that a withdrawal of admissions 
must also "prevent manifest injustice." _ Pa. Cmwlth. at_, 623 A.2d at 
916. Because the court did not apply this standard in allowing the moving 
party to withdraw its admissions, Id., and because the standard is derived 
from Rule 16(e) of the Federal Rules of Civil Procedure (concerning amendment 
of pre-hearing orders), Westmoreland v. Triumph Motorcycle Co., 71 F.R.D. 192 
(D. Conn. 1976), we question whether this standard has any validity. 
Nevertheless, we find that allowing the Department to withdraw its admissions 
prevents a manifest injustice. See, Robil v. Swatford, 128 F.R.D. 1 (D. DC 
1989). The deemed admissions are dispositive of DARA's case and would deny 
the Department an opportunity to present the merits of its case. Furthermore, 
there is no indication that the Department acted in bad faith in failing to 
timely respond. See, !d. at 3. 
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merits and will not prejudice DARA, we grant the Department's motion to 

withdraw and order these admissions to be withdrawn.3 

Looking at the footnote that the Department seeks to have stricken 

from DARA's pre-hearing memorandum, we find that the statement concerning the 

Department's deemed admissions is no longer accurate. Accordingly, we strike 

all references in DARA's memorandum to those deemed admissions. 

Cross-Motions for Summary Judgment 

Having disposed of these preliminary matters, we turn now to the 

parties' cross-motions for summary judgment. We will grant summary judgment 

if the "pleadings, depositions, answers to interrogatories, and admissions on 

file, together with the affidavits, if any, show that there is no genuine 

issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law." Pa.R.C.P. 1035(b); New Hanover Corp. v. DER, 

EHB Docket No. 90-225-W (Opinion issued May 14, 1993). A fact is material if 

it directly affects the disposition of a ca~e. Fulmer v. White Oak Borough, 

146 Pa. Cmwlth. 473, ___ , 606 A.2d 589, 590 (1992). 

The focus of DARA's appeal is §1 of Act 339, which establishes the 

standards the Department used to determine that DARA was not eligible for a 

subsidy payment for the operation of Phase II. It states, in relevant part: 

[T]he Commonwealth sha 11 pay toward the cost of 
operating, maintaining, repairing, replacing and 
other expenses relating to sewage treatment 
plants ••• an amount equal to two per centum (2%) 
of the costs for the acquisition and construction 
of such sewage treatment plants by municipalities, 
municipality authorities and school districts to 
control stream pollution, expended by such 

3 The Department did not move to amend its deemed admissions or to 
substitute its April 22 responses for those admissions. This leaves us with 
the anomalous result that DARA's request for admissions remains unanswered. 
We will, nevertheless, proceed with the cross-motions for summary judgment 
without the Department's affirmation or denial of DARA's requests. 
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municipalities, municipality authorities and 
school districts •••• 

35 P.S. §701. The Department contends it denied DARA's application because 

PDA, not DARA, built, owns, and operates Phase II (§§5.01, 7.01, and 13.01 of 

the Agreement) and because, in making annual payments under §10 of the 

Agreement, DARA is not paying for the acquisition and construction of Phase 

II, but is instead merely compensating PDA for the services it is rendering. 

The Department appears to be taking the position that the only material facts 

in this appeal are the terms of the Agreement, which purportedly show Phase II 

is a "privatized" facility, and that as a matter of law privatized facilities 

do not qualify for an Act 339 payment. Since the terms of the Agreement are 

clear, the Department would have us find that it is entitled to judgment as a 

matter of law. 

Contrary to the Department's position, Act 339 does not expressly 

deny operating subsidies for "privatized" facilities. Subsidies are, instead, 

based on whether a sewage treatment facility has been acquired and constructed 

within the meaning of 35 P.S. §701. Our role in this appeal, therefore, is to 

determine whether DARA's relationship to Phase II .satisfies the requirements 

of 35 P.S. §701. 

To show that its relationship with Phase II does satisfy the require

ments of Act 339, DARA offered not only the terms of the Agreement but also 

the affidavits of Sheila Border, a Pennsylvania certified public accountant, 

Robert Bradbury, an investment banker involved in financing the development of 

Phase II, and Joseph Drozd, the Administrator and Assistant Secretary of DARA. 

Because the Department filed no counter-affidavits, it is undisputed that DARA 

is required to list Phase II as an asset (Border Affidavit, p.3) and that DARA 

privatized Phase II merely to finance its acquisition and construction 

(Bradbury Affidavit, p.2). See, Cmwlth., Dept. of Environmental Resources v. 
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Bryner, 146 Pa. Cmwlth. 556, ___ , 613 A.2d 43, 45, appeal denied, Pa. 

617 A.2d 1276 (1992). 

Genuine issues of material fact, nevertheless, still exist for trial. 

Although Border expressly states that for accounting purposes DARA is deemed 

to have acquired Phase II and must list it as an asset (Border Affidavit, 

p.3), DARA offered no evidence indicating that it has done so. Nor is it 

apparent how PDA treats Phase II for accounting purposes. Although Bradbury 

asserts that privatization was merely a means for DARA to finance the 

acquisition and construction of Phase II (Bradbury Affidavit, p.2), the Board 

cannot yet determine whether DARA will ever own or possess Phase II. 

Accordingly, the parties' cross-motions for summary judgment must be denied. 

0 R D E R 

AND NOW, this 31st day of March, 1994, it is ordered that: 

1) The Department's motion to withdraw its deemed admissions is 

granted; 

2) The Department's motion to partially strike DARA's pre-hearing 

memorandum is granted. All references in DARA's pre-hearing memorandum 

to the Department's deemed admissions are stricken; 

3) The Department's motion for summary judgment is denied; and 

4) DARA's cross-motion for summary judgment is denied. 

ENVIRONMENTAL HEARING BOARD 

~w~ FLING 

DATED: March 31, 1994 
Administrative Law Judge 
Chairman 

cc: Bureau of Litigation 
Library: Brenda Houck 
For the Co11111onwealth, DER: 
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NORTH POCONO TAXPAYERS' ASSOCIATION 
NORTH POCONO C.A.R.E 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

v. EHB Docket No. 92-409-E 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : 
and NORTH POCONO SCHOOL DISTRICT, Permittee: Issued: April 4, 1994 

A D J U D I C A T I 0 N 

By Richard S. Ehmann, Member 

Synopsis 

Where a third party challenges DER's issuance of a permit to fill 

wetlands during construction of a school, it is the third party which bears 

the burden of proof that DER erred in approving this permit. Proof that more 

wetlands acreage was affected during construction than was approved in the 

permit does not show an abuse of discretion in issuing this permit. In an 

appeal from the permit's issuance, only DER's permit issuance decision is 

before the Board. DER's failure to prosecute the school district for 

affecting more wetlands than was approved in the permit may not be reviewed in 

an appeal to this Board, as we lack the authority to review DER's exercise of 

its prosecutorial discretion. 

25 Pa. Code Section 105.20a imposes no obligation, in creating a new 

wetland at a wetland mitigation site, to use plant species identical to those 

in existence at the wetland to be destroyed during the school's construction. 

Where the evidence shows the School District selected the site for 

which it received the permit from DER from amongst several, using criteria 

other than those in 25 Pa. Code Chapter 105, and attempted to thereafter 
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justify this site's selection under these regulations, but failed to provide 

the cost basis for rejecting other sites as too costly or the wetland acreages 

on the tracts rejected for wetlands reasons, any DER analysis approving this 

tra~t's selection was based on insufficient information. The permit must 

therefore be remanded to DER for full and complete alternatives evaluation. 

DER's analysis of this application and this Board's review thereof is 

limited to issues dealing with wetlands, the impacts thereon, and practicable 

alternatives. The validity of the School District's decision to build a new 

school is not before this Board in this appeal. 

The presiding Board Member properly denied the appellants' last 

minute attempt to significantly amend their expert testimony and to add new 

fact witnesses. This Board Member's ruling that appellants' expert witness 

was limited in his testimony to that covered by his expert report is also 

affirmed, as is the ruling that appellant~ could not call witnesses on their 

behalf over the permittee's objection, when they had not listed these 

witnesses in their Pre-Hearing Memorandum. Appellants were also properly 

barred from cross-examining a witness for their opponent when they were 

attempting to develop, via cross-examination, evidence which should properly 

have been part of their case-in-chief. 

Background 

On August 21, 1992, the North Pocono Taxpayers' Association 

("Taxpayers") and North Pocono C.A.R.E. ("CARE") (collectively ("TA/CARE")) 

filed an appeal with this Board from the Department of Environmental 

Resources' ("DER") issuance of Water Obstruction and Encroachment Permit No. 

E 35-202. DER had issued this permit on July 22, 1992 to the North Pocono 

School District ("School District") in connection with its placing fill on 
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4.24 acres of wetlands near Van Brunt Creek in Moscow Borough, Lackawanna 

County, during construction of a new elementary school. 

Thereafter, TA/CARE filed a joint Pre-Hearing Memorandum on December 

22,-1992. None of the parties elected to undertake any discovery in the 

period provided therefor between the appeal's filing and the date TA/CARE's 

Pre-Hearing Memorandom was filed. On January 7, 1993, the School District's 

counsel filed its responding Pre-Hearing Memorandum.l This appeal was then 

scheduled for hearing on April 26 and 27, 1993. 

On April 8, 1993, the parties filed a Joint Stipulation of Facts in 

compliance with our Pre-Hearing Order No. 2, dated January 15, 1993. On April 

9, 1993, TA/CAREs' counsel filed their Motion To Amend Appellants' Pre-Hearing 

Memorandum, seeking to modify their previously filed Pre-Hearing Memorandum to 

address amendments to the School District's application for permit and to add 

the two DER employees who approved and signed the permit and a representative 

of the Corps of Engineers to their list of persons they might call as 

witnesses. On April 20, 1993, School District filed its response to this 

Motion which opposed allowance of the amendment. 

On April 22, 1993, TA/CARE filed a second Motion seeking another 

amendment of their Pre-Hearing Memorandum. This Motion sought to substitute 

one DER employee as a witness for a previously named witness and to add as an 

exhibit an aerial photograph of the school site taken on April 15, 1993. 

By an Opinion and Order dated April 23, 1993, this Board denied 

TA/CARE's first Motion To Amend Appellants' Pre-Hearing Memorandum. 

1 In this appeal, DER has maintained its routine position of letting 
permittees defend permits issued to them. 
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Thereafter, the hearing on the merits of this appeal commenced on 

April 26, 1993 as scheduled. Prior to the taking of testimony, the sitting 

Board Member denied a written motion by TA/CARE to reconsider the Opinion and 

Order dated April 23, 1993. TA/CARE also withdrew their second motion to 

amend their Pre-Hearing Memorandum except as to the aerial photograph to which 

there was no challenge by the opposing parties. {T-15)2 The presiding Board 

Member also denied TA/CARE's oral motion for an interlocutory appeal from the 

April 23, 1993 opinion and order. Thereafter, the hearing concluded on April 

27, 1993, and the parties have since filed their Post-Hearing Briefs. 

The record in this appeal consists of 9 exhibits and a transcript of 

434 pages. After a full and complete review of this record, the Board makes 

the following Findings of Fact. 

FINDINGS OF FACT 

1. The first appellant is TA, an incorporated non-profit citizens' 

group of approximately 1,500 members which attempts to oversee how tax monies 

are spent in this part of the state. (T-59-61} TA's address is P.O. Box 600, 

Moscow, PA 18444. (TA's Notice of Appeal, Bd. Exhibit No. 1}3 It was formed 

in 1992. (T-146} 

2. The second appellant is CARE, which is a separate incorporated 

non-profit citizens' group concerned with keeping the environment safe. 

(T-143) CARE's address is c/o Judy McCarthy, P.O. Box 596, Moscow, PA 18444. 

(CARE's Notice of Appeal) 

2 T- is a reference to a page of the hearing transcript. 

3 Bd. Exhibit 1 is the Joint Stipulation of the parties to facts about 
which there is no dispute. TA/CARE Exh. is a citation to exhibits offered 
by Appellants. Neither DER nor School District offered documentary evidence. 

452 



' ' ' . 

3. The appellee is DER, which is the agency empowered to administer 

the Dam Safety and Encroachments Act, the Act of November 26, 1978, P.L. 1375, 

as amended, 32 P.S. §693.1 et seq.; the Flood Plain Management Act, the Act of 

Octuber 4, 1978, P.L. 851, 32 P.S. §679.101 et seq.; and the Clean Streams 

Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq.; and 

the regulations promulgated thereunder. (TA/CARE's Exh. No. 12) 

4. The permittee is the School District, whose address is Church 

Street, Moscow, PA 18444-9392. (TA/CARE Exh. 12) 

5. On or about January 17, 1992, the School District submitted an 

application to DER for a Water Obstruction and Encroachment Permit for the 

placement of fill in 4.29 acres of wetland on a tract adjacent to Van Brunt 

Creek in connection with the construction of a new 95,000 square foot 

elementary school in Moscow Borough, Lackawanna County {"the site"). (TA/CARE 

Exh. 12 and Bd. Exh. No. 1} 

6. By letter from School District's consultant (EcoScience) dated 

July 14, 1992, the overall wetland impact area in the permit application was 

modified from 4.29 acres to 4.24 acres. (Bd. Exh. No. 1) 

7. TA does not believe that the School District made the correct 

choice in electing to build a 42.5 million dollar new school on this site and 

believes it should have elected a less costly upgrade of its existing school 

facilities. (T-43) 

8. TA's concern over wetlands issues arises from its belief that the 
~ 

School District wasted money purchasing the site when it already owned other 

lands which it should have used. (T-51) 
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9. TA tried to block the bond issue floated by the School District 

for this project, but was unsuccessful, and now is appealing that decision to 

the Commonwealth Court. (T-63) 

10. TA has no environmental objectives as to this school's 

construction; it just wants to block its construction and to protect the 

environment. (T-61) 

11. TA is a taxpayers' protest group which has no relationship with 

CARE except as appellants here, and this is because TA felt it could use 

CARE's environmental expertise to challenge this permit. (T-65, 66-68) 

12. TA learned about the School District's permit application through 

review of the May 30, 1992 edition of the Pennsylvania Bulletin. On June 18, 

1992, TA's representatives went to DER's office to look through DER's permit 

application file. At the time of the inspection, DER did not let these 

representatives look at the large blueprint sheets but did provide TA a 

photocopy of DER's complete file 7 to 10 days after TA's inspection of this 

file. (T-47-50, 124) 

13. CARE is a group trying to keep the environment safe. (T-143). As 

to the School District's project, its concern is wetlands destruction. If the 

wetland is destroyed, CARE says there will be natural habitat destroyed, 

including the plants and animals. CARE is also worried about the project's 

impact on flood control and area drinking water. (T-144-145) 

14. CARE became aware of wetlands on the site about a year before the 

commencement of the merits hearing in this appeal. (T-151 

15. Judy McCarthy {McCarthy) is a member of both TA and CARE and a 

vice-president of CARE. (T-143) She has opposed the school's construction, 

because of its cost in terms of taxes on the residents, since the time the 
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School District held its 11 Taj Mahal Act 34 11 hearing. {T-71, 151) CARE feels 

there were other alternatives to building this school, but McCarthy did not 

identify for the School District what these alternatives were. (T-152) 

16. McCarthy does not believe the wetlands at the site can be saved 

any longer and is unaware of whether there are any modifications which can be 

made to address her concerns over wetlands impacts. (T-155-156) 

17. Jean Setzer ( 11 Setzer11
) lived for 40 years with her husband on a 

portion of the site on which the school is being built. (T-158-159} She sold 

her 6.9 acres to the School District because of its intent to condemn the 

land, but she would prefer to still be living on it. (T-160-161) 

18. Setzer owned the portion of the site near the road, while a Mr. 

Palazzi owned the meadow next to Van Brunt Creek. (T-164) 

19. In 1992, after purchasing Setzer's tract in 1991, the School 

District purchased the 18.75 acre Palazzi property. (T-47) 

20. Prior to grading for construction, the combined Setzer/Palazzi 

tract was a gradually sloping uplands area, sloping from the road to the 

wetlands. (T-240) 

21. Down by the creek Setzer has seen frogs, turtles, woodcock and 

owls. (T-163) There were times she and her husband could not cut hay in Mr. 

Palazzi's field because it was too wet. (T-164) In her layman's opinion, a 

portion of the site is wetlands. (T-163) 

22. In times of heavy rains, the swamp areas on the site would fill 

with water but Setzer cannot say whether or not this project would impact at 

all on those swamps. (T-165, 170) 

23. Setzer opposes this project because she wanted to live on this 

land, although she does not oppose new schools. (T-178} 
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24. TA and CARE jointly hired John Munro to evaluate the school 

building project on the site. (T-69, 154) 

25. Exhibit A-28 is John Munro's ( 11 Munro 11
) curriculum vitae. (TA/CARE 

Exh! 28) Munro works as a Consulting Ecologist. {T-182-183) Munro has no 

formal training in wetlands delineation or in WET or HEP computer models and 

he tries to avoid both models. (T-197) Munro has worked in wetlands issues 

and wetlands delineation since 1973 and has had his own company focused on 

wetlands issues for 5 years. (T-189, 196) 

26. Munro has a bachelor's degree in biology and formal training in 

photo interpretation. (T-193-194) He has also been drawing maps at least 

since 1973. (T-194) 

27. Munro first visited the site on August 24, 1992, when he 

collected samples of the plants at the site. Part of the way through this 

visit, the School District's personnel confiscated his samples and, since he 

had no permission to be there, asked him to leave the site. (T-200) 

28. During Munro's August 1992 site visit, he did observe herbaceous 

and woody plants there and the existence of wetlands along Van Brunt Creek. 

T-208} 

29. Having looked at EcoScience's map of the site before this visit, 

Munro saw no egregious errors in it while touring the site. (T-208} 

30. The documents which are the revised application for permit are 

TA/CARE Exh. 31. The map which is TA/CARE Exh. 30 was the map Munro looked 

over to prepare his expert report. However, there are additional documents in 

Exh. 31 now (the revisions) which he did not see at the time he initially 

prepared that report. (T-213, 215) For example, the mitigation plan which is 

a part of TA/CARE Exh. 31 is one he did not see at the time he prepared his 
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expert's report. What he saw then was an earlier version of this plan. 

(T~216-217) 

31. From his review of the initial application for permit and his site 

visit, Munro has concluded that the estimate of the acres of wetland impacted 

by the project in the application is too low and a much greater area is 

impacted. {T-229) 

32. Munro revisited the site on April 15, 1993. During that viewing 

of the site, he confirmed his prior estimates of lost wetlands acreage. 

{T-333, 336) 

33. Because of the grading of the site, particularly at the front 

(north side) of the school, water flowing onto the site from the uphill areas 

between the school building and the road {State Route 0690 according to 

TA/CARE Exh. 30) will be intercepted by drains and will not reach a portion of 

the wetlands. As a result, the wetland meadow behind the new school {to its 
' south) will lose its source of water. Additionally, this field will lose its 

wetland character because it will be mowed and used as a playing field. 

(T-229-230) 

34. Munro believes the alternatives analysis under Federal Clean 

Water Act guidelines, which Pennsylvania normally applies in wetland permit 

reviews, were not used here, but there appeared to be an after-the-fact 

justification of use of this site. Munro says the application failed to 

conduct an alternative sites analysis in which other-sites for this school 

project would be evaluated to determine if there was an option with less 

wetland impacts. (T-228) 

35. Munro also believes the wetlands analysis in the application he 

reviewed was flawed because it used upland species ra~her than wetlands-
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dependent species, and this prevents comparison of the mitigation site with 

the existing site as to their respective wetland characters. Moreover, the 

application's plan to vegetate the mitigation site (a location where the 

School District planned to create new "replacement" wetlands), proposed using 

predominantly reclamation seeds (here, a seed mixture producing upland species 

of plants and containing only 6.6% seed of wetland species). Based on the 

documents he reviewed, Munro opined that there is no correlation between the 

plant species at the site and the mitigation site nor any indication of any 

intent to vegetate the mitigation site with similar plants. (T-231) 

36. Munro believes the application's mitigation site is likely to 

produce uplands instead of wetlands. (T-232) 

37. According to TA/CARE Exh. 30, the area of the site to be used as 

a soccer playing field is to be regraded, eliminating it as a wetland, just as 

the grading cut north of the school will eliminate the source of its water. 

(T-234) This soccer field regrading appears to have already occurred, at 

least in part, according to the aerial photograph. (TA/CARE Exh. 29) 

38. The grading proposal in the application for permit makes a 

roughly 18 foot cut in front {north) of the school to collect and channel 

water to ditches and culverts around the site. (T-240, Exh. 30) This will 

eliminate any near-surface groundwater feeding the wetlands previously located 

in the playfield areas. (T-240, Exh. 30) 

39. Eight acres of wetland on the site will be directly affected by 

grading, with 2.4 areas of additional site wetland eliminated through removal 

of the source of their water. (T-261-263) Additionally, another .5 acres of 

wetlands outside of the site will be adversely affected by the 

building/grading project. (T-263-264) 
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40. The largest affected wetland at the site is one perched on the 

hillside. Wetlands do not perch on a hillside without a water source to feed 

them. The grading at the head end of the site (nearest the highway) will 

remove the source of water feeding this wetland, so it will dry up. (T-265) 

41. Munro says the wetlands at this site are underestimated in the 

School District's application and, since the permit was issued for 4.24 acres, 

there was therefore inadequate review of it by DER. (T-264) 

42. TA/CARE's Exhibit 29 is an aerial photograph of the site taken on 

April 7, 1993. (T-269-270) On it, North is at the left of the photograph. 

(T-271), just as north is to the left on TA/CARE Exhs. 30, 32 and 33. Much of 

the excavation work is shown in the aerial photograph as are several drainage 

ditches. (T-271) The aerial photograph also shows the school building to be 

partially constructed and creation of a grading cut at the north end of this 

site. It also shows the dumping of piles of earthen materials in the areas 

where the playing fields are to be regraded and created. (TA/CARE Exh. 29) 

43. Munro prepared two overlays to explain his testimony. TA/CARE 

Exh. 33 shows the outline of the wetlands areas in green, the school building 

in brown and dotted orange (where not erected on the aerial photograph). The 

drainage ditches and cut slope areas are also shown in brown (and dotted 

orange where incomplete). (T-280) The property line on the overlay is blue. 

(N.T. 278) This information in turn comes in part from TA/CARE Exh. 30. 

(T-275) 

44. TA/CARE's Exh. 32 displays the affected wetlands. The 8.8 acres 

of wetlands on this tract and adjacent property directly affected by the cut 

and fill grading at the site is shown in blue. Pink contrasts the roughly 2.4 

acres of wetland which will be lost through a loss of its water sources by 
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excavation and grading. (T-308-309, 316-317) In pink areas at the site ' s 

center, as shown on Exh. 32, the flow of water from the upland area will be 

cut off from this wetlands area because the building drains and road drains 

which will pick up all surface waters which will then flow to pipes and 

drainage ditches leading directly to the creek. (N.T. 317-318) 

45. The aerial photograph (TA/CARE Exh. 29) matches the scale in 

TA/CARE's Exh. 30 to within 1 to 5%. (T-270) 

46. The map which is TA/CARE's Exh. 30 shows both the site's pre

development topography and the proposed post-excavation and grading topography 

as proposed in the initial application. (T-313) 

47. According to TA/CARE's Exhibit 12, the School District's permit 

calls for destruction of 4.24 acres of wetlands at the site and creation of 

4.41 acres of wetlands as approved by DER in accordance with the School 

District's mitigation plan. If the new acreage of wetlands is created at the 

mitigation site, this acreage will still be 6.79 acres,, too small to 

compensate for the wetlands to be lost during grading and construction of the 

site. (T-289) 

48. Munro opines that construction of the mitigation plan ' s wetlands 

may fail because it relies on the mining of water from adjacent uphill acres 

without evidence that sufficient water is available to increase the wetlands 

already present on two sides of the mitigation site by the acreage proposed in 

the mitigation plan. (T-285-286, 300, 339) 

49. Munro also has concerns as to the mitigation plan's failure to 

place the same species of plants in the mitigation site as were at the 
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site (T-288), and use of upland animal species to evaluate wetlands at the 

site instead of wetland-dependent animal species like frogs or woodcock. 

(T-283-285) 

50. Rick Shannon is the water pollution biologist in DER's Division 

of Wetlands Protection who reviewed the School District's application onDER's 

behalf. (T-371-372) 

51. The mitigation plan submitted on January 17, 1992 which Munro 

evaluated was not the final mitigation plan reviewed and finally approved in 

issuing the permit to the School District. The drawing which is TA/CARE's 

Exh. 30 is not the drawing or map upon which DER relied for this permit 

issuance decision. (T-372-373) 

52. John Buscarini is the School District's Superintendent of Schools 

and is familiar with its proposed new elementary school project in Moscow 

Borough. (T-386) 

53. In selecting a site, the School District looked at various 

properties using criteria which included: a) is the property on a main road; 

b) is it large enough; c) is there central sewage disposal; d) is it close 

enough to the high school to create a "campus atmosphere"; and e) is it in the 

center of the school district (which is the Moscow area). (T-386-387) 

54. Under the Department of Education's non-mandatory guidelines, the 

site selected for the school would have to be at least 17 acres in size. 

(T-387-388, 402) 

55. After determining that the land it already owned was not suitable 

for construction of the new elementary school, the School District selected 

the site over other available tracts. (T-388) 
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56. In essence, the School Board was looking for a 17 acre or larger 

tract on a main road with a sewer line in Moscow Borough near the Middle 

School/High School complex. {T-406) 

57. The School District looked at four or five tracts through its 

experts in terms of the School District's needs and its criteria {including 

wetlands, the cost of acquisition and access) before selecting the site. 

{T-407-408) 

58. Patrick Mclaine {"Mclaine") is a professional surveyor and 

partner in Acker and Associates. Mclaine is not a professional engineer. 

(T-414-415) 

59. Mclaine is familiar with the site because his firm served as site 

consultant to the School District in the site selection process, but it is not 

serving as project engineer as to construction of the new school. (T-415-416) 

60. Using the criteria identified by Mr. Buscarini, Mclaine's firm 

reviewed five potential sites for a new school. It also considered further 

development on the Middle School/High School tract and the site of the 

existing Elementary School. (T-418) 

61. The various sites considered were rejected because of traffic 

access dangers, wetlands, steepness of slopes, noise problems, size, cost of 

construction of access roads and interceptors, stream crossings and 

occasionally a combination of reasons. (T-419-420) 

62. The fifth tract known as site E was ultimately selected by the 

School District as the site for the new school because its only problem was 

wetlands. (T-424) It was recognized by Acker and Associates that wetlands 

would be impacted here both by building the school and construction of the 

access road, but the wetland acreage to be impacted was not considered by this 
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consultant in the site selection process. Acreage of wetlands to be impacted 

was left to another consultant named EcoScience to calculate for the School -

District. (T-425, 427) 

63. Costs to the School District to access the various alternative 

tracts were not provided to DER in the permit review process and neither were 

the acreages of potentially affectable wetlands as to three of the five tracts 

which were considered and rejected. (T-419, 431) 

64. The eastern rear portion of the site backs up against the tract 

on which the Middle School and High School are located. {T-412) 

65. Neither DER nor the School District offered any evidence to 

contradict Munro's calculation of the amount of wetlands to be affected by 

construction on this site. 

Discussion 

Burden Of Proof 

As third parties appealing DER's decision to issue this permit to the 

School District, TA/CARE bear the burden of proof on the factual underpinnings 

of their contentions. See 25 Pa. Code §21.101(a} and (c){3). 

Evidence Rulings 

In their Post-Hearing Brief, TA/CARE have elected to challenge 

various evidentiary rulings made at the merits hearing. Accordingly, we first 

turn to them, since a decision in TA/CAREs' favor on any one of them (the 

rulings were all against TA/CARE) might change the record before us. 

Denial Of Amendment 

TA/CARE first challenge the sitting Board Member's refusal to allow 

amendment of their Pre-Hearing Memorandum as to the scope and extent of the 

expert testimony of Mr. Munro and to add fact testimony of other witnesses. 
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With regard to the scope and extent of expert witness testimony, it 

is within the discretion of the adjudicator to exclude portions thereof. 

Jewelcor Jewelers and Distributors v. Carr, 373 Pa.Super 536, 542 A.2d 72 

(1988). The adjudicator's decision generally will not be disturbed unless 

there is a clear abuse of discretion. Klvrnan v. SEPTA, 331 Pa.Super. 172, 480 

A.2d 299 (1984). Clearly expert opinion testimony going beyond the expert's 

report is inadmissible because then the party against whom it is offered is 

surprised in its preparation of a defense. Wilkes-Barre Iron v. Pargas of 

Wilkes-Barre, 348 Pa.Super. 245, 502 A.2d 210 (1985) ("Wilkes-Barre Iron"). 

These decisions applied to the facts in this proceeding require that 

we sustain the sitting Board Member's prior decision to prohibit amendment of 

this Pre-Hearing Memorandum to allow expanded expert and fact testimony. 

In January of 1992, the School District applied for the permit now 

challenged in this appeal. Some time shortly thereafter representatives of 

TA/CARE went to DER's office to examine this application, and shortly after 

that secured a photocopy of that application from DER. Subsequently, but 

still prior to the permit's issuance, the School District amended this 

application, as occurs frequently in DER's permitting process from our 

experience. Thereafter in July of 1992, DER issued this permit and in August 

TA/CARE filed their appeal. Also in August we issued our standard Pre-Hearing 

Order No. 1, giving all of the parties 75 days to complete discovery. TA/CARE 

elected to undertake no discovery, and in December filed their Pre-Hearing 

Memorandum which had attached to it an expert report from Dr. Munro. 

TA/CARE's Pre-Hearing Memorandum set forth both their factual and legal 

contentions and listed their witnesses (including Dr. Munro as their expert). 

After the other parties had filed their Pre-Hearing Memoranda which were to 
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respond to those contentions advanced in TA/CAREs' Pre-Hearing Memorandum and 

we had a conference telephone call with the parties' attorneys, we scheduled 

this appeal to be heard on April 26 and 27, 1993. Thereafter, we heard 

. nothing from any of these parties4 until early April. 

On April 9th, a mere seventeen days before the merits hearing, 

TA/CARE filed their Motion To Amend Appellant's [sic] Pre-Hearing Memorandum. 

Therein, TA/CARE requested to amend their Pre-Hearing Memorandum to expand the 

scope of their expert's opinion to cover the application's revisions and to 

add as new witnesses on their behalf the persons who reviewed the permit 

application on behalf of both DER and the federal government. TA/CAREs' 

Memorandum of Law accompanying this Motion says the changes in this expert's 

report are "significant and will directly effect [sic] the testimony of the 

Appellant's expert and of other witnesses to be called by the Appellant •.. 

... s Thus, after DER and the School District had received TA/CARE's 

Pre-Hearing Memorandum outlining their factual and legal contentions of the 

app'ell ants (the parties with the burden of proof herein), had decided how to 

defend against same and prepared their responding Pre-Hearing Memorandum and, 

since the merits hearing was only seventeen days away, obviously had 

progressed in terms of trial and witness preparation, they were asked to stop 

hearing preparation and respond to this Motion. 

4 We did receive copies of letters their lawyers wrote each other over a 
dispute about TA/CARE's access to the site for an expert's site visit, but 
that is not a dispute we were asked to resolve and is not the issue we now 
confront. 

5 On page 22 of their Post-Hearing Brief, TA/CARE changed this 
"significant .. to what they now say are only changes as to "minor facts ... 
offer no explanation for how the 11 significant" changes became 11 minor ... 
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The sole basis for allowing this Motion, as recited within it, is 

that TA/CARE only recently obtained the revisions to the School District's 

application and they necessitate the changes in expert testimony. No 

justification was offered in the motion for TA/CARE's eleventh hour request to 

add DER and federal employees as witnesses. The School District responded in 

opposition to the Motion. Its response not only asserted surprise but also 

suggested that TA/CAREs' Motion failed to show why TA/CARE had not secured 

copies of the application's revision sooner, especially since they were 

available to TA/CARE even before TA/CARE filed their appeal. By an Opinion 

and Order dated April 23, 1993, Board Member Ehmann denied TA/CAREs' 

Motion. 6 

On the date of the merits hearing, Board Member Ehmann was presented 

with a TA/CARE Motion To Reconsider his order denying amendment of the 

Pre-Hearing Memorandum. Reconsideration of that Motion was denied because 

TA/CARE failed to allege exceptional circumstances which would warrant 

reconsideration of an interlocutory order. (See Raymark Industries. et al. v. 

DER, 1991 EHB 186, as cited to TA/CARE at the merits hearing (T-18)). In that 

Motion For Reconsideration, TA/CARE admitted they conducted no discovery but 

alleged this was their decision based on their limited economic resources, and 

that instead, they had elected to research DER's files themselves. The Motion 

To Reconsider also states TA/CARE did not realize there were revisions until 

6 In a conference call with the parties' counsel on April 21, 1993, when 
additional argument on the Motion was offered, the Board learned that DER 
joined in the School District's opposition to the Motion. 
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late in 1992 or early 1993, and only sought them from DER after the School 

District failed to respond to a subsequent request to produce them (obviously 

made after the period for discovery in this appeal had closed). 

At no time in either Motion or in the colloquy at the merits hearing 

did TA/CARE explain their failure to seek these revision documents from DER 

before 1993, to check for themselves as to revisions in DER's application file 

or to communicate any of these alleged problems to this Board for resolution 

sufficiently in advance of the merits hearing to avoid the confrontation over 

their request to make "significant" amendments. A party cannot elect to act 

as TA/CARE did here (ignoring the directives in our Pre-Trial orders), then 

seek to amend its witness list and expert reports immediately before trial and 

have legitimate claims of prejudice to it when amendment is barred. Midway 

Sewerage Authority v. DER, 1991 EHB 1445, and James E. Wood v. DER. et al., 

EHB Docket No. 90-280-E (Opinion issued March 4, 1993). We have no doubt that 

in light of the detailed nature of Mr. Munro's expert report as attached to 

TA/CARE's initial Pre-Hearing Memorandum, DER and the School District would 

have been unfairly surprised by the amendments, even though they were aware of 

the revisions in the application. Surprise can arise from more than new 

subjects in testimony by an expert. It can arise from a change in opinion or 

new facts for expert evaluation and a modification of the expert's opinion. 

Moreover, TA/CARE's alleged lack of the resources to engage in discovery 

cannot create a reason to allow such an untimely amendment. If it did, we 

would have to apply different standards to motions like these for parties 

asserting a lack of resources from the standards applied to all such movants. 

Portrayals of Justice always show her to be blind for the reason that all 

parties are to be treated with equality. Importantly, in this regard we point 

467 



out that TA/CAREs' claims arise from their own negligence in timely reviewing 

DER's records after the permit's issuance. These records were open to them 

and ultimately produced the application revision documents for TA/CARE. 

Moreover, TA/CARE was more than slightly delinquent in raising this issue with 

this Board. TA/CARE admits they knew of the revisions in December of 1992 or 

January of 1993 but they waited until April of 1993 to raise this issue with 

us, and that was less than three weeks before the hearing. TA/CARE must bear 

the consequences of their own acts and failures to act. 

limiting Expert Testimony 

TA/CARE next assert that the sitting Board Member should be reversed 

by this Board on his ruling that TA/CAREs' expert was limited in his expert 

testimony to that on which TA/CARE had given an expert report, as opposed to 

allowing him to testify on any aspect of the School District's application 

(i.e., the revision thereto) and DER's permit. As TA/CARE points out, this 

argument is inextricably linked to the prior ruling because after TA/CARE were 

denied reconsideration of the decision barring amendment of their Pre-Hearing 

Memorandum, they unsuccessfully sought a ruling that their expert could 

testify to matters outside the scope of his expert report. (T-25) 

TA/CARE argue they were only required by our Pre-Hearing Order No. 1 

to provide a summary of expert testimony and that their expert's affidavit did 

that. TA/CARE then argue that just because their expert did more, they should 

not be limited by that effort. TA/CARE then assert, _citing Goetz v. 

Department of Environmental Resources, 149 Pa. Cmwlth. 230, 613 A.2d 65 

(1992), that their due process rights require that they be provided notice and 

an opportunity to be heard prior to adjudication. From this they argue that 

our Pre-Hearing Order No. 1 did not make it clear "that the expert would be 
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bound by all factual averments made in the summary of his testimony" and where 

changed facts do not change "the essence of the testimony there is no 

justification for preventing the testimony." 

As suggested by the School District, we reject TA/CAREs' suggestion 

that their due process rights have been violated. "Due process" does not 

entitle any person to a hearing at which he may offer any evidence he wishes. 

Insofar as TA/CARE have due process rights, they are rights to an opportunity 

to be heard rather than an absolute right to be heard. Commonwealth v. Derry 

Township, 10 Pa. Cmwlth. 619, 314 A.2d 868 (1973); Soja v. Pennsylvania State 

Police, 500 Pa. 188, 455 A.2d 613 (1982). Moreover, even this right is 

qualified so as to require the party asserting the right to conform to the 

hearing body's rules of procedure. Pride Contracting. Inc. v. Biehn 

Construction, Inc., 381 Pa.Super. 155, 553 A.2d 82 (1988), appeal denied, 523 

Pa. 643, 565 A.2d 1167 (1989). 

Moreover, at any hearing on the merits all parties must conform to 

the same procedural rules and rules of evidence. One such procedural rule 

here required that TA/CARE summarize the expert testimony they would offer in 

this appeal. This they elected to do by filing a detailed affidavit by Mr. 

Munro as his expert report and the summary of his expert testimony for their 

Pre-Hearing Memorandum. When amendment to expand that report (to allow his 

opinion to cover more information) was denied, TA/CARE sought permission for 

him to testify beyond the scope of his affidavit. TA/CARE were thus seeking 

to allow testimony beyond the scope of the summary of his expert testimony 

which they filed with this Board. That motion was properly denied. A party 
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must disclose the substance of facts and opinions to which its expert will 

testify to avoid unfair surprise by enabling its adversary to prepare a 

response to that testimony. Wilkes-Barre Iron. 

Further, the affidavit by Munro deals with his conclusions as to the 

initial application. Nothing in it addresses the revisions thereto about 

which TA/CARE sought to elicit testimony from Munro. Clearly the facts, i.e., 

the consideration of the information in the revisions, and any change or lack 

of change of opinion based thereon is not disclosed therein. Munro admitted 

this in his testimony. {T-215-218) Thus, TA/CARE cannot be heard to say their 

expert report includes all they now seek expert testimony on from Mr. Munro. 

Indeed, this is implicit from their request to allow him to testify outside 

it. In such circumstances, it is not an abuse of discretion to deny such a 

motion or to grant a motion to strike a question which seeks to bring such 

opinion testimony in, despite the prior denial of TA/CARE's motion. 

Calling Unlisted Witnesses 

The next alleged error by the presiding Board Member deals with his 

refusal to allow TA/CARE to call DER employees in their case-in-chief, despite 

TA/CAREs' failure to list them as witnesses in their Pre-Hearing Memorandum. 

TA/CARE admit that they did not list these persons as witnesses in their 

Pre-Hearing Memorandum despite the unequivocal language in this Board's 

Pre-Hearing Order No.1 that mandates that each party will list the order of 

the witnesses which it will call to testify. Despite this omission, TA/CARE 

say there is no prejudice or hardship to DER or the School District if these 

persons are called to testify or to produce and identify the records in DER's 

files on TA/CARE's behalf, whereas barring this testimony prevents TA/CARE 

from presenting DER's full records to this Board or testimony as to procedures 
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used by DER to review the application (to TA/CARE's prejudice). They then 

point to the listing of these same witnesses in the School District's 

Pre-Hearing Memorandum and the witnesses' presence at the hearing as proof of 

this alleged lack of prejudice. 

It is obvious that this argument is also interrelated to the two 

issues addressed above. TA/CARE sought to call DER's records custodian to get 

the application's revisions in the record. They sought to call the DER permit 

reviewers to elicit testimony as to what they reviewed and how they drew their 

conclusions regarding permit issuance. The issue here is not whether these 

are legitimate persons for them to call as witnesses depending on what 

testimony TA/CARE seek to adduce. They could be. TA/CAREs' problem stems 

from their failure to list these people as witnesses in their Pre-Hearing 

Memorandum. 

On August 28, 1992, this Board issued Pre-Hearing Order No. 1 which 

provided in part at No. 3 that by November 11, 1992 TA/CARE would file a 

Pre-Hearing Memorandum which would set forth the order of the witnesses they 

expected to call to prove the factual contentions in their case-in-chief. At 

No. 4 in the Order, DER and the School District were also ordered to file 

their Pre-Hearing Memoranda "which shall contain a reply to the Appellant's 

pre-hearing memorandum .... " This same Order also carried the admonishment: 

"The Board may enter other appropriate sanctions against a party failing to 

observe the provisions of No. 3 and 4 above." 

TA/CARE never indicated in their Pre-Hearing Memorandum any intention 

to call either DER's custodian-of-the-records or the DER employees who 
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conducted DER's review of the application for permit. TA/CARE's Post Hearing 

Brief admits this was an oversight. (TA/CARE's Brief at page 26)7 

DER and the School District were not apprised of any intention to add 

the DER employees who reviewed this application until after they filed their 

answering Pre-Hearing Memoranda, the appeal was scheduled for hearing and the 

hearing was imminent. At that point, TA/CARE moved to amend its Pre-Hearing 

Memorandum to add the permit reviewers.B 

It is because of potential prejudice to the School District and DER 

that we affirm the sitting Board Member's refusal to allow the last minute 

addition of these witnesses. TA/CARE offered no justification to allow such 

amendment or explanation of why they could not have listed these witnesses in 

a timely fashion. This is no situation where TA/CARE only became aware of 

these people and their evidence in the eleventh hour. If DER issued a permit, 

it had to have reviewed the permit application even if the review was 

inadequate as TA/CARE asserts. Thus, TA/CARE had to be aware of DER's review 

of the application as of the filing of the appeal. TA/CARE now assert that 

they were negligent in failing to list these witnesses. While this could be 

so, an alternative is that they had no intention of calling these witnesses 

7 As to DER, TA/CARE asserts DER is not prejudiced if the witnesses are 
called by TA/CARE because DER is a party to the appeal and "subject to the 
venue of the Court." Our understanding of the meaning of venue suggests venue 
has nothing to do with this issue. We guess that TA/CARE meant "jurisdiction" 
but we will not guess what a party's legal arguments may be when what is 
stated does not make sense. 

8 On April 22, 1993, TA/CARE filed yet another Motion To Amend Appellant's 
Pre-Hearing Memorandum, seeking to replace Ronald Mease as a Permit Reviewer 
with DER's Rick Shannon, because they said that they had just learned that 
Shannon rather than Mease was the primary DER reviewer. This Motion also 

·sought leave to amend the Pre-Hearing Memorandum to add an aerial photograph 
{Exhibit 29) as a TA/CARE document. However, TA/CARE withdrew this motion 
(T-15) after everyone agreed to admission of the aerial photograph. {T-15-17) 
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until they made a last minute change in strategy. In either case, it must be 

TA/CARE which live with the consequences of their mistakes or attempts at 

changes in strategy. Clearly, the School District objected to this last 

minute process (see its letter of April 23, 1993). Under these circumstances, 

to impose the burden of living with TA/CAREs' mistakes on their objecting 

opponents, who plan their reply positions based on TA/CAREs' legal and factual 

assertions, would be more unfair than imposing it on TA/CARE. 

We also affirm the ruling that Mr. Counsil could not be called as 

DER's custodian-of-records within TA/CAREs' case-in-chief. TA/CARE never 

listed a generic DER custodian-of-records as a potential TA/CARE witness in 

their Pre-Hearing Memorandum and never even sought to amend same to add such a 

witness, on their behalf. Mr. Counsil's attendance at the hearing as one of 

DER's representatives is no reason to overlook this omission. The issue is 

whether or not an intent to call this witness was disclosed to opposing 

parties in compliance with our order so 'that they may plan appropriate 

rebuttal evidence from this same witness or another. To argue, as TA/CARE 

does, that there is no prejudice to the School District from TA/CAREs' failure 

to comply with our order as to listing witnesses because the potential witness 

attends the hearing with DER's counsel is to argue an appellant may ignore our 

order, but all appellees are bound together by a common thread and what might 

be less objectionable as to DER is thus tolerable as to all. We reject such 

an argument. Having written repeatedly about the need to keep the playing 

field level in proceedings before us in opinions such as Wood and Midway, it 

should be clear that we cannot grant TA/CAREs' request and thus tilt that 

field unfairly. 
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limitation On Cross-Examination 

The fourth TA/CARE challenge to the presiding Board Member's rulings 

arises in connection with his limitation of the scope of cross-examination of 

DER's Rick Shannon by counsel for TA/CARE when he was called as a witness by 

the School District. This ruling on this testimony occurred after TA/CARE had 

rested and the School District was offering its case-in-chief. TA/CARE argues 

its cross-examination should have been allowed. 

When Shannon was called as a witness by the School District, he was 

identifi ed, and his work on behalf of DER was identified, then the following 

exchange occurred between Shannon and the School District's counsel: 

Q. Did you review the permit application that was filed 
in this particular matter by the North Pocono School 
District and which is before the Court today? 
A. Yes 
Q. Mr. Shannon, I direct your attention to Exhibit 30. 
WITNESS REVIEWS SAME 
Q. Have you seen Exhibit 30 before, Mr. Shannon? 
A. Yes. 
Q. Now, DER granted a permit to the North Pocono School 
District in this case; [sic] did it not? 
A. Yes. 
Q. Was the DER's determination --- let me ask you a 
question first, did you conduct the primary review or the 
initial review on this permit application? 
A. Yes. 
Q. Can you tell me if Exhibit 30 was the map or plan on 
which DER relied to grant the permit application? 
A. It was not. 
Q. It was not the map or plan on which granted the 
application? 
A. Correct. 
Q. Now, are you familiar with the mitigation plan that 
has been filed along with the permit application? 
A. Yes. 
Q. Are you familiar with the January 6th, 1992, 
mitigation plan that was filed with the application? 
A. Yes. 
Q. Was that the mitigation plan which DER based its 
decision to grant the permit and approve the mitigation 
site in this case? 
A. No, it was not . 



ATTORNEY GRABOWSK I : 
I have no further questions , Your Honor. 

(T-372-373) 

Thereafter, when DER had no questions for its own employee, TA/CARE 

was _permitted to cross-examine the witness. TA/CAREs' counsel then indicated 

he desired to cross-examine the witness as to what the difference was between 

the amended application which Shannon reviewed onDER's behalf and the 

unamended application which was reviewed by Mr. Munro. (T-374-375) Counsel 

for the School District objected that this was beyond the scope of the direct 

examination, and was sustained. (T-375-379) TA/CARE was advised that they 

could not inquire during cross-examination as to the method of application 

review used by DER in reviewing this application or what DER considered or 

failed to consider during review. (T-383) Thereafter, TA/CAREs' attorney was 

provided the opportunity to ask questions other than those covering this topic 

and indicated he had no other questions of the witness. 

TA/CAREs' Post-Hearing Brief says they must be allowed to examine 

this witness as to every circumstance relating to the witness' fact testimony, 

including a comparison between the facts relied on by DER as compared to the 

facts relied upon by Appellants. It then asserts, without citation, that 

prohibiting TA/CARE these questions precluded their proof of their case in 

"violation of Due Process." 

In response, the School District asserts there is no reversible 

error. It says its questions were aimed at whether the documents examined by ~ 

Munro and offered into evidence by TA/CARE to support Munro's opinion were 

different from those reviewed by DER. It then argues TA/CARE had been barred 
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previously at the hearing from unfairly expanding the evidence offered in 

support of their case and they were merely trying to get this evidence in 

through another back door in circumvention of those rulings. 

As was true above as to other trial rulings, questions of the 

admission or exclusion of evidence including the scope and limits of 

cross -examination are within the sound discretion of the presiding Board 

Member. Leaphart v. Whiting Corp., et al., 387 Pa.Super. 253, 564 A.2d 165 

(1989). 

The Board Member's /rulings which exercise that discretion will not be 

overturned absent a showing of a clear abuse of discretion. Kearns by Kearns_ 

v. DeHaas, 377 Pa.Super. 200, 546 A.2d 1226 (1988) ("Kearns"). 

No abuse of discretion occurred in the ruling now chalienged by 

TA/CARE. 

Here, TA/CARE were obviously trying to put into evidence TA/CAREs' 

own case after having rested without producing this evidence. TA/CARE failed, 

during their case-in-chief's presentation, to put in evidence of DER ' s review· 

of the revised application and they were attempting to do this via this 

cross -examination of Shannon. This approach, i.e., development by TA/CARE in 

cross-examination of an opponent's witness of evidence properly a part of 

their own case-in-chief, was properly limited by the Board Member hearing the 

merits of this appeal according to Kearns. In Kearns, the plaintiff t r ied to 

cross-examine an expert for the defendant with a medical report wh ich it 

elected not to introduce in its own case-in-chief. The trial court barred 

this effort on objection by the defendant and the Super ior Court sustained 

that ruling. In the instant appeal, we have a Kearns scenario. TA/CARE could 

have prepared and offered this testimony. They could have timely amended 
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their Pre-Hearing Memorandum to expand Munro's expert testimony to cover the 

amended application and timely included Rick Shannon as a witness on their own 

behalf. hen they could have placed this evidence before us through Munro and 

Shannon. They failed to do either. Kearns goes on to say that this ruling 

should be reversed only when it precludes the cross -examiner from 

affirmatively producing such evidence during their own case-in-chief. Clearly 

that did not happen here. While TA/CARE were barred from calling Shannon to 

produce this evidence in their own case - in-chief, that ruling preceded this 

ruling on cross -examination and was based on a completely different rationale. 

!Nothing in the ruling on TA/CAREs' cross-examination of Shannon barred TA/CARE 

from offering this evidence as part of their own case-in-chief. They were 

barred from doing this in eleventh hour fashion because of the hour at which 

they sought to do so relative to the merits hearing's commencement, not 

because the evidence was not of a meritorious and appropriate type. 

Accordingly, Kearns applies and the ruling stands. 

TA/CARE's Merits Arguments 

lireater Wetlands Acreage Is Affected Than The Permit Reflects 

Having disposed of TA/CAREs' objections to the various trial rulings, 

~~e must next address their three merits arguments. TA/CAREs' first merits 

argument suggests DER abused its discretion and erred as a matter of law by 

failing, in review of the School District's application for permit, to see 

that the acreage affected by this construction project greatly exceeds the 

~~etlands acreage which the permit authorizes to be affected or the application 

says will be affected. According to TA/CAREs' argument, DER's conduct 

violates 25 Pa. Code §105.2(3) and (4), the ~oams and Encroachments Act, 32 
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P.S. §693.6(a) "9 and Article I, Section 27 of the Pennsylvania 

Constitution. This is because DER did not require proper design to cover all 

of the acreage, did not require design to prevent unreasonable interference 

with water flow, and affirmatively failed to protect and conserve water 

quality and the natural regime of water course. TA/CARE also assert a 

violation of 25 Pa. Code §105.14(b)(4) by DER failing to determine "the impact 

of this encroachment on the regime and ecology of the water course, the 

wildlife and other significant environmental facts." Finally, TA/CARE allege 

DER violated 25 Pa. Code §105.14(b)(12) by failing to determine the secondary 

impacts associated with but not "the direct result of the water obstruction or 

encroachment in the area of the project and in areas adjacent thereto ... 10 

The record here shows that DER issued Permit No. E 35-202 to the 

School District. The permit (TA/CARE Exh. 12) says on its face, it is 11 to 

place fill in 4.24 acres of wetlands associated with Van Brunt Creek for the 

purpose of constructing a new 95,000 square foot elementary school (Moscow 

Elementary School) and support features, consisting of an entrance road and 

soccer field, and to construct and maintain an 8- inch sanitary sewer line 

across wetlands located on the southern side of S.R. 0690 at its intersection 

with Sunrise Boulevard ... in Moscow Borough, Lackawanna, County ... The School 

District's initial application indicated 4.29 acres of wetlands to be filled, 

but this was revised downward. Despite what the application and permit say, 

9 Properly cited as the Dam Safety and Encroachments Act, Act of November 
26, 1978, P.L. 1375, as amended, 32 P.S. §693.6(a). 

lO TA/CAREs' Brief on these assertions is nothing more than those 
assertions. It does not discuss applicable case law, and fails to cite the 
location in the record of evidence supporting these assertions or to offer any 
analysis of how TA/CARE draws those conclusions. 
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but this was revised downward. Despite what the application and permit say, 

however, the only evidence before us as to the amount of wetlands destroyed by 

the construction of this school comes from Mr. Munro. While this evidence was 

limited to the unrevised application's documents, it also was based on two 

site visits (one was brief), review of the aerial photo of the site and his 

expertise as to wetlands. Mr. Munro's unrebutted testimony included his 

conclusion that the wetlands lost to this construction are underestimated in 

this permit and that 10.4 acres of wetlands on the School District's 25.65 

acre tract (6.9 acres of Setzer and 18.75 acres of Palazzi) would be 

destroyed, and an additional .5 acres of wetlands on an adjacent property 

would be adversely impacted. 11 Thus, this evidence suggests that wetlands 

at the site which will have been or are being destroyed are between two and 

three times greater than those for which the School District received a 

permit. 

From the evidence, TA/CARE assert the permit's conditions were 

violated because the permit requires no changes in the maps or specifications 

approved in the permit absent DER's written consent thereto. We can grant no 

relief to TA/CARE based on this theory, since the appeal challenges the 

propriety of the permit's issuance. Stated another way, it is clear that 

subsequent violations of a permit's terms do not establish a reason that the 

permit should not have been issued initially. 

11 Munro was the only wetlands expert to offer testimony on the size of the 
area impacted by the School District's construction project . Unfortunately, 
he offered different groups of numbers for acreages of wetlands impacted at 
different points in his testimony. See T-261-264, T-290, T-308. The 
differences are relatively small but should not have existed without 
clarification. We are unwilling, however, to ignore his testimony on this 
basis since it is clear that his conclusion as to a greater impact on wetlands 
than is provided in the permit remains sound. 
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TA/CAREs' contention that the School District is currently violating 

Section 6(a) of the Dam Safety and Encroachments Act, supra, must also be 

rejected as a basis for overturning DER's decision to issue this permit. It 

is DER, not this Board, which is the agency which administers this Dam Safety 

and Encroachments Act pursuant to the regulations promulgated by the 

Environmental Quality Board. As proof thereof see Sections 6, 7 and 9, of 

this Act {32 P.S. §§693.6, 693.7 and 693.9). This Board's role is limited to 

hearing appeals from DER's actions. See 32 P.S. §693.24 and the Environmental 

Hearing Board Act, Act of July 13, 1988, P.L. 530, as amended, 35 P.S. §7511 

· et seq. While we agree that the limited record in this appeal contains 

evidence that after the permit was issued, the School District's construction 

activities affected much more than the 4.24 acres of wetlands, it is DER, 

rather than this Board, which has the legislative authority to prosecute any 

such violation. Indeed, as a Board, we even lack the jurisdiction to review 

DER's exercise of its prosecutorial discreiion as to violations of this 

statute. Westtown Sewer Company v. DER, 1992 EHB 979; Paul F. Burroughs, et 

al. v. DER, 1992 EHB 1084. Accordingly, we reject TA/CAREs' argument that the 

evidence which shows more wetlands impacted than authorized by this permit is 

a ground to overturn DER's issuance of the permit. The evidence offered by 

TA/CARE fails to show DER knew this would be the case when it issued this 

permit, though it shows this is what has occurred during construction (which 

took place during the appeal's pendency.) 

Insofar as TA/CARE assert violations of DER's duties under Article I,' 

Section 27 of the Pennsylvania Constitution on this same theory, we must 

reject it for the same reason. While DER has undeniable constitutional 

responsibilities during permit issuance, what is alleged here goes to site 

480 



I(' • • " 

impacts after permit issuance. Of course, OER has constitutional 

responsibilities after permits are issued, but we would still be reviewing its 

exercise of prosecutorial discretion with regard thereto if we were to 

consider this argument, and we may not do so. 

TA/CARE also assert violation of the Constitutional Amendment and 25 

Pa. Code §105.2(3) and (4) by OER's failure to assure proper design which 

would prevent unreasonable interference with water flow, would protect natural 

resources and would conserve water quality and the natural regime of water 

courses. We have received no evidence on any water quality impacts from 

TA/CARE or by factual stipulation and reject that aspect of this argument as 

being unsupported by the record. 

Turning to the evidence before us as to the adequacy of OER's review, 

we find that evidence is inadequate to support a conclusion that OER's 

application review violated its duties under either Article I, Section 27 of 

the Constitution or 25 Pa. Code §105.2. Mr. Munro was called and qualified as 

an expert on Appellants' behalf. He was also a fact witness for TA/CARE. As 

their witness, he is the only person who testified as to facts and opinions 

about the permit review process, although others testified that they were 

concerned about possible impacts on on-site wetlands and impacts on Van Brunt 

Creek downstream of the site. 

Our first problem with his testimony is its inconsistency. Prior to 

his first visit to the site, Munro reviewed the wetland's mapping prepared for 

the site by the School District's consultant as part of the application for 

permit. His site visit was in part to check its accuracy, and he concluded, 
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without doing any tests, that there were no egregious errors; 11 it looked 

right ... (T-208) Despite this conclusion, he was asked about his conclusions 

as to the application and answered: 

A. That the application significantly understated the 
amount of wetland impact from the project. 

Q. And what conclusions did you draw then about the 
issuance of the permit? 

A. That permit review was insufficient, that there were 
items that should have been picked up in the review which 
were clearly evident on the plans which show more wetland 
disturbance than the Applicant had noted. 

(T-264-265) 

Munro thus appears to be speaking inconsistently about the School District's 

application. How these statements could have been consistent was left 

unexplained. 

Of greater import was the way he rendered or failed to render these 

opinions. Were these expert opinions or only personal opinions? He was not 

asked and did not say. Were they held with any degree of expert certainty? 

Munro was not asked. What were the items in the application which showed him 

that DER's review was deficient? He never identified them. Were these items 

items which any expert in wetlands would immediately see as red flags pointing 

to inadequate review? We do not know, because again, he never was asked. How 

these application items show inadequate review was yet another unasked and 

unanswered question. 

Importantly, TA/CARE argue DER failed to assure proper design to 

prevent unreasonable interference with water flow, but no question addressing 

such an assertion was asked of Munro and there is no opinion directly on this 

point. Further, TA/CAREs' Brief never points to any transcript citation or 
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document which supports this contention. This is also true as to contentions 

that DER failed to assure design to protect natural resources and the natural 

regime of water courses. There are no questions asked by TA/CAREs' counsel of 

Munro and answered by him on these points or other transcript citations 

supporting this conclusion. This is not just an omission in preparing this 

Brief; our review of the record shows TA/CARE could not cite us to evidence 

supporting these assertions because there is none. Since permits to fill 

wetlands may be lawfully issued by DER, regimes of water courses and natural 

resources will be impacted when site work occurs pursuant thereto. Thus, 

failure to protect such resources and water course regimes on encroachment 

design is not an absolute, but a relative, concept. Therefore, DER could only 

have acted improperly if what it did was inadequate and those inadequacies 

must be shown to exist in the record. 

TA/CARE also assert violation of Section 105.14(b)(4) because during 

permit review, they contend DER failed to determine the impact of the 

encroachment on the regime and ecology of the water course. TA/CARE offer no 

citation to the evidentiary record for support for this claim. Further, Munro 

did not say this. Our review of the record shows us no evidence which 

supports the idea of a complete failure by DER to determine the impact of the 

construction on these wetlands. Such a silent record is death to TA/CAREs' 

argument because the burden of proof of facts to support it is on TA/CARE. 

Finally, in this section of their Brief, TA/CARE assert DER violated 

25 Pa. Code §105.14(b)(l2) by failing to review the secondary impacts on site -

wetlands and wetlands on adjacent areas from construction of the encroachment. 

Again, the TA/CARE Brief offers no citation to evidence to support a failure 

to do this and fails to discuss how TA/CARE arrived at this conclusion. 
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Again, Munro did not say this and neither did any other witness. Munro did 

say more wetlands were impacted than shown on the initial application and that 

there are secondary impacts on wetlands from this construction project. That, 

however, does not equate with a failure by DER to conduct any review of the 

application for secondary impacts. TA/CARE's argument is that DER did not 

review the secondary impacts but, based on his April 1993 site view, Munro 

says the impacts are greater than spelled out in the application. Since his 

testimony does not prove this argument and we have addressed above the issue 

of alleged subsequent noncompliance with the permit's conditions by the School 

District, we reject this argument. 

DER Evaluation Of Alternatives To Use Of This Site 

The sixth segment of TA/CAREs' Brief deals with the DER decision to 

allow use of this site by the School District. TA/CARE argue that since use 

of this site involves destruction of the site's wetlands during the new 

school's construction DER must satisfy its~lf that there has been an effort to 

find an alternative school site where there is either less wetlands impact or 

no wetlands impact (i.e., allow this site's use wher.e there is no practicable 

alternative). TA/CARE assert DER did not do this before approving this permit 

application, contrary to 25 Pa. Code §105.14(b)(7) and 105.15(a)(l). Although 

at least a portion of the remainder of this argument is a phrase rather than a 

complete sentence, it also appears that TA/CARE are asserting violation of 25 

Pa. Code §105.18a(a){2) in this regard. 

Under this section of their Brief, TA/CARE also advance the argument 

that DER violated 25 Pa. Code §§l05.14(b){l3) by failing "to examine or 

require sufficient information on wetlands values and functions in making a 

determination of adverse impact." How this conclusion was reached is not 
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discussed or reasoned through in TA/CAREs' Brief and neither are there any 

citations to the record for evidence to support this conclusion. 

In this sixth section TA/CARE conclude that DER erred as a matter of 

law by failing to require an environmental assessment of the proposal from the 

School District, pursuant to 25 Pa. Code §105.15(a)(1) and (2). This 

conclusory assertion suffers from the same crucial omissions as did TA/CAREs' 

allegations as to violation as to 25 Pa. Code §105.14(b){13) immediately 

above. Finally, again with these same omissions, this segment of TA/CAREs' 

Brief concludes by stating that under 25 Pa. Code §105.18a(b)(3){ii) there is 

a rebuttable presumption that there is a practical alternative not involving 

wetlands 11 to a nonwater-dependent project which would have less of an impact 

on wetlands ... 

There is no question from the evidence before us that the school 

district selected the site before it submitted its application for permit to 

DER and that it based its decision to acquire this site on issues other than 

the wetlands permit issue. While the record could have been more detailed had 

the strategy of DER and the School District apparently not dictated otherwise, 

nevertheless the record reveals that the School District decided to build a 

new elementary school in the spring of 1989. Setzer was told by the School 

District that it wanted her land as early as 1990. It acquired her land in 

1991 and the adjoining tract in 1992. After it decided to build a new 

elementary school, the School District did not approach where to locate the 

proposed school from the standpoint of where is there an uplands (as opposed 

to wetlands and uplands) on which we can build our elementary school. 

John Buscarini, the Superintendent of Schools, testified the School 

District set certain criteria in advance of commencement of its site selection 
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process. (T-386-387) The School District wanted a site close to the middle 

school/high school complex in Moscow Borough so that there would be a campus 

atmosphere. (T-387) The Setzer/Palazzi tract abuts the western edge of the 

high school/middle school complex according to TA/CARE Exh. 29 and the 

Wetlands Delineation Map in TA/CARE Exh. 31. Next, the School District 

required that the tract be at least 17 acres in size to comply with the 

Department of Education's non-mandatory guidelines. (T-387-388, 402) The site 

meets this limitation. The School District also wanted the school's tract to 

be on a main road, on a central sewage line and have public utilities 

available to it. (T-387-388) The site is on such a road according to TA/CARE 

Exh. 29, but we were offered no evidence as to public utilities or sewerage 

service. According to Mr. Mclaine, a partner in the firm which was hired by 

the School District to help in site selection, another factor was cost of 

acquisition. (T-407-408) Mclaine stated that a further factor used to 

eliminate certain sites was the length (cost to build) of that site's access 

road and where the road might intersect the necessary major road in terms of 

traffic and the accident/danger threats for students~ A final non-wetlands 

factor was noise and the added cost of noise abatement if construction was 

near the existing interstate highway. (T-420) 

After the School District decided that the lands it already owned 

were unsatisf~ctory for the new school's site, a realtor came up with five 

other possible tracts for it to look at. (T-388, 407) It then hired experts 

(Mclaines' firm and EcoScience) to look at them. (T-407, 418, 427-428) 

The site before us is Site E, which was initially rejected because of 

wetlands. (T-419-420) Ultimately Site E was selected despite wetlands because 

of the unsuitability of the other sites based on the criteria outlined above 
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and the existence of wetlands on some of those other sites. (T-429) A 

significant factor in favor of the site from the School District's point of· 

view is access to the adjacent state highway. To access a state highway, a 

landowner must have a PennDOT highway access permit, which means that for any 

tract selected, the School District would have to meet PennDOT requirements 

for sight-distance, intersecting grades and other restrictions. According to 

Helaine, compliance with these restrictions is costly, but they do not apply 

to the site because there was already a highway intersection at the location 

of the site's entrance road. (T-429-430) According to Mr. Buscarini, it was 

based on this site selection work that the School District decided to acquire 

the site in 1990 or 1991. (T-408) 

As regards the School Board's site selection process, it is perhaps 

most revealing that Helaine indicated that the site selected was the first 

site looked at: 

We ~hought, well this is the site to build the school. 
We looked at the wetlands on it and the site was ruled out. 
When we went back into the alternatives analysis the site 
came back in. (T-429) 

Standing alone, this testimony means little, but when the site was compared 

with the other four sites presented by the realtor, only two of them were 

ruled out in part because of the wetlands. Site C was steeply sloped and thus 

needed a long access road and PennDOT intersection requirements would mandate 

acquisition of an unspecified added piece of ground for a turning lane. 

(T-423) Site D was also steeply sloped so that construction costs would be 

high. Additionally, it was adjacent to wetlands and Roaring Brook Creek, 

although the intersection problems were less severe than those at Site C. 

This information sitting alone, again, would not disturb us. However, Helaine 
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admitted costs information on the highway intersections of the five tracts 

were only generalized estimates, he did not know what they were, and they were 

not given to DER. {T-430) Mclaine also admitted the acreage of wetlands on 

Sites A and B were not given to DER. These are the two of the five 

sites which were eliminated by the School District because of wetlands. 

{T-419, 431) 

Finally, we must also look at Munro's testimony on this issue. 

Although he testified only from the unrevised version of the School District's 

permit application, it nevertheless fits within this same pattern. Munro says 

the alternatives analysis seems "to have bypassed the normal Clean Water Act 

B-1 guidelines which are generally applied by" DER through use of an 

alternative process which attempted an after-the-fact justification of the 

construction site. (T-228) In the application, he could find no acreage 

figures for the alternative sites as to total acreages or even estimates of 

acres of wetlands on each site. (T-228-229) Munro opined that for there to be 

an adequate alternatives analysis this information cannot be left an unknown, 

if an alternative site is being discarded for wetlands reasons, when what he 

believes to be seriously underestimated wetlands are being filled or drained 

here. (T-231-232} 

An application for a permit to encroach upon a wetlands is addressed 

by the DER-administered regulations found in 25 Pa. Code Chapter 105. 25 Pa . 
• Code §105.13(d)(1)(viii) requires that applications for permits contain a 

detailed analysis of alternatives to the proposed action, including 

alternative locations, routings or designs to avoid or minimize adverse 

environmental impacts. DER's review of applications for such permit 

applications is governed in part by 25 Pa. Code §105.14. In determining if 
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the proposed project is water-dependent and requires access or proximity to or 

siting in water to fulfill the basic purpose of the project, Section 

105.14(b)(7) requires DER to base its decision on the "demonstrated 

unavailability of any alternative location, route or design and the use, 

location, route or design to avoid or minimize the adverse impact of the 

encroachment upon the environment and protect the public natural resources of 

the Commonwealth." As to encroachments into a wetland, Section 105.14(b)(13) 

also requires DER to consider the impact on the wetland values and functions 

in making a determination of adverse impact. 

25 Pa. Code §105.16(a) imposes certain duties on DER if it finds 

there may be an adverse impact on natural, scenic, historic or aesthetic 

values of the environment from a proposed project. In permit application 

review, Section 105.16(d) mandates that it will be DER's policy to encourage 

activities to protect the natural condition of the wetlands. In turn, 25 Pa. 

Code §105.17 states that wetlands are a valuable public natural resource and 

says the chapter is to be construed broadly to protect this resource. 

To the ends set forth above, there are special requirements for 

permits for structures and activities in wetlands which requirements are found 

in 25 Pa. Code §105.18a.12 As we have no evidence before us suggesting the 

site contained or contains 'exceptional value wetlands', DER's less stringent 

requirements as to wetland permits for these alternative sites are found in 

Section 105.18a(b). Therein, Section 105.18a(b)(3) provides; 

(3) There is no practicable alternative to the 
proposed project that would not involve a wetland or that 
would have less adverse impact on the wetland, and that 
would not have other significant adverse impacts on the 

12 Contrary to the citations in TA/CAREs' brief there has been no Section 
105.18 since 1983, but there is a Section 105.18a. 
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environment. An alternative is practicable if it is 
available and capable of being carried out after taking 
into consideration construction cost, existing technology 
and logistics. An area not presently owned by the 
applicant which could reasonably be obtained, utilized, 
expanded or managed to fulfill the basic purpose of the 
proposed project shall be considered as a practical 
alternative. 

(i) It shall be a rebuttable presumption that 
there is a practicable alternative, not 
involving a wetland, to a nonwater-dependent 
project, and that the alternative would have 
less adverse impact on the wetland. 

(ii) To rebut the presumption, an applicant 
for a permit under this chapter shall 
demonstrate with reliable and convincing 
evidence and documentation and the 
Department will issue a written finding that 
the following statements are true: 

(A) The basic project purpose cannot be 
accomplished utilizing one or more other sites that 
would avoid, or result in less, adverse impact on the 
wetland. 

(B) A reduction in the size, scope, 
configuration or density of the project as proposed 
and alternative designs to that of the project as 
proposed that would avoid, or result in fewer or less 
severe, adverse impacts on a wetland will not 
accomplish the basic purpose of the project. 

As we read this regulation, it is presumed within it that a 

practicable alternative to the site exists and to rebut this presumption the 

School District had to provide convincing evidence that another site could not 

be used. Such evidence as to another site would have to be that other sites 

cannot be used based on existing technology and logistics or building there is 

so costly that it is cost prohibitive to do so. Mr. Munro's logic, that if 

this site was chosen over others with wetlands on them it must be because 

there were more wetlands on the rejected site than on this site, makes sense 

to us, as does the conclusion therefrom that DER should have been provided 

this data if it was to fulfill its duties under the regulation. Under this 
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regulation, for DER to agree to eliminate other optional sites with wetlands 

on them from consideration as practicable alternatives requires a comparison 

of the wetlands there versus those at this site and a comparison of acreages 

thereof to be affected at both locations. For sites without wetlands to be 

eliminated as practicable alternative sites because of slope steepness or 

access road construction costs requires road and building construction cost 

comparisons amongst those sites themselves and between any one of them and 

this selected site. For DER to be satisfied that the practicable alternative 

site elimination process has been properly ca~ried out requires the 

submission of this data to DER for its review. According to the School 

District's own witness who helped it in site selection, that was not done. On 

the basis of the failure to submit such data to DER, we must conclude any 

decision by DER to issue this permit was based on an inadequate justification 

of use of the site. The evidence in this record strongly supports Mr. Munro's 

conclusion of an after-the-fact justification and DER's acquiescence therein. 

In reaching this conclusion, we agree with DER that TA/CAREs' Brief 

is less than a clear statement of its position but this is not cause to ignore 

it. However, we reject DER's argument that Bascarini and Helaine's testimony 

rebuts Munro's testimony on compliance with Section 105.18a(b). The testimony 

of all three men appears disturbingly consistent. In drawing this conclusion, 

we also explicitly reject the suggestion seemingly implicit in DER's Brief 

that the practicable alternatives analysis is for the School District to 
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conduct. The School District conducts it, but OER must review it for 

adequacy, or the idea of a presumption in favor of an alternative site and 

rebuttal thereof only with certain evidence becomes virtually meaningless.l3 

We also reject the School District's arguments on this point. From 

the evidence cited above, it is obvious that TA/CARE (and this Board) relied 

on substantially more evidence on this issue than Munro's testimony. Munro 

was not required to pick and defend another site as practicable. All TA/CARE 

had to do is show DER could not reasonably draw the conclusions it did based 

on the evidence before it. That is what they did. 

In reaching this conclusion, we affirm the presiding Board Member's 

determination as to the limited nature of OER's duty under this regulation 

and statute. (T-40-41, 397-402) DER must look at wetlands, the· impacts 

thereon and practicable options to construction activities in these wetlands 

but that is all. Neither DER nor this Board is the proper forum for 

challenges by taxpayer groups to the validity of the decision by the School 

District to build "so expensive" a school or any school. Testimony that there 

is no need for the School District to build a new elementary school cannot 

come in under the guise of a challenge to the need to build on this site. 

This statute and this Chapter of regulations are not designed or envisioned as 

empowering DER to address cosmic questions because of some wetlands 

involvement. This tail does not wag that dog. 

13 DER left defense of this permit's merits to the permittee in accordance 
with its standard policy. It offered no evidence at the hearing and elected 
to let the permittee be the sole party to brief responses to TA/CARE's 
challenges to this Board's evidentiary rulings. DER did brief this merits 
issue, however. 
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The Inadequacy Of The Mitigation Site 

In the final segment of their Brief, TA/CARE assert DER erred as a· 

matter of law and abused its discretion by failing to require sufficient proof 

that the mitigation site was comparable in size to the acreage affected by the 

permit, that the mitigation site would, in fact, be similar in kind to that 

being affected and that it would remain a wetland after construction. While 

we have sustained this appeal on another basis and need not consider this 

argument, we nevertheless reject this argument by TA/CARE. 

A mitigation site larger than the 4.25 acres of wetlands at the 

site to be impacted there is required by Special Condition F of the permit. 

The mitigation site's size is 4.41 acres. If only 4.25 acres were affected at 

the site, TA/CAREs' first challenge to this mitigation site is meritless. 

TA/CARE's evidence shows the School District grading and construction work at 

the site as of April 15, 1993 is greater than the permit allows. However, as 

discussed above, this does not prove an error in this regard at the time of 

the permit's issuance. As that remains unproven, TA/CAREs' argument on the 

mitigation site's size is rejected. 

TA/CARE also say DER failed to insure that the mitigation site's 

wetland would be the same as the wetland at the site. While we recognize that 

all wetlands are not identical, DER did require a wetland rather than an 

upland at the mitigation site. The record before us does not show the 

functions and values of the wetlands at the site. It is clear there was a 

field on part of the Setzer/Palazzi tract before construction because Setzer 

says that it was farm field used to grow hay and vegetables. (T-162) We also 

know that in the area near Van Brunt Creek she saw frogs, turtles and woodcock 

(T-164), but the wetlands right adjacent to the creek appear to be mostly 
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undisturbed on Munro's drawings. (TA/CARE Exhs. 30, 32, 33) Moreover, the 

mitigation site is also a wet meadow according to Munro. (T-301) Munro 

testified that the seed species in the unrevised application were 

predominantly upland species and there was no effort in the application to put 

the same species at the mitigation site as previously existed at the 

construction site. (T-231) However, Munro also indicated the mitigation site 

is surrounded on two sides with an existing wetland which has a considerable 

number of sedges, grasses and shrubs. (T-229) Further, he admitted he did not 

compare vegetation at the two sites. (T-239-240) Indeed, he was at the 

mitigation site only on April 15th, and though it is several hundred feet 

deep, he looked at it only briefly from the roadside edge of it. (T-300, 

336-338) Moreover, his testimony did not cover the impact of the revisions to 

the application, so we do not know what changes thereto on these issues were 

before DER when it issued this permit. For example, was the seed mixture 

modified to add more wetlands species? We do not know. 

Further, our review of 25 Pa. Code §105.20a reveals no obligation in 

wetlands replacement to make the mitigation site species identical to those at 

the wetlands fill site. Section 105.20a requires replacement of function and 

value only, and Munro only opined that the function analysis in the 

application was defective (T-231, 283-284); he did not say the mitigation site 

did not replace the function and values of the wetlands lost at the school 

construction site. These are not the same thing. Thus, we conclude that 

here, TA/CARE failed to prove their contention. 

Finally, we reject the TA/CARE argument that DER failed to insure the 

mitigation site's wetland will remain a wetland after construction. This was 

not proven. TA/CARE argue that Munro said there is insufficient water at the 
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mitigation site to sustain the existing wetlands and the 4.41 acre mitigation 

wetland. Munro did not say this. He admitted he is not a hydrogeologist 

(T-323), did not do an in-depth review of this site (T-301, 335) and conducted 

no measurements of the volumes of water available at this site. (T-335) He 

was only at the mitigation site briefly. (T-339) These statements are 

important because he only opined that there may not be enough water, as 

opposed to saying there is not enough water. (T-286, 300) In light of his 

limited look at that site, we appreciate the candor in his qualified 

statement. If there was insufficient water, there would be proof of the 

mitigation site's inadequacy. Absent such an expert opinion supported by the 

appropriate underlying facts, there is no proof of TA/CAREs' assertion. 

CONCLUSION 

While this Board has the authority to substitute its discretion for 

that of DER where it finds, as here, that DER erred in exercising its 

dis.cretion during permit issuance, that does not mean we must sustain the 

appeal and void the permit. Lower Windsor Township v. DER. et al, EHB Docket 

No. 91-412-E (Opinion and Order issued December 3~ 1993) ("Lower Windsor"). 

Our discretion allows us to either remand the permit to DER for further review 

or to act on it based on this adjudication without remanding same to DER. 

Lower Windsor. 

We will remand this permit to DER for further in-depth review. We do 

this in part because TA/CAREs' Brief does not ask us .to void this permit but 

instead asks repeatedly that we remand the permit to DER for further review. 

We also remand it to DER because of the lack of a clean record before us. The 

aerial photograph taken in April of 1993 for TA/CARE shows the school building 

to be partially erected. Because no supersedeas of the permit was sought or 
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granted to TA/CARE, further construction of the school could have proceeded 

while this appeal was pending before us. The school may now be completed and 

site graded so completely that the on-site wetlands have been destroyed. At 

least one of TA/CAREs' fact witnesses (Judy McCarthy) expressed such a fear at 

the hearing. (T-156) At this point, that is not clear in the record before 

us. 

The record is clear that Taxpayers oppose the school's construction 

for fiscal rather than environmental reasons. If the school is now completed, 

the building's costs have been incurred, so it would seem that there can be no 

tax savings to accrue to the benefit of members of Taxpayers. Moreover, if a 

question now arises as to removal of this building from this site because of 

wetlands impacts, part and parcel of that question could be buiiding a 

replacement new school nearby on an alternative site. In such a circumstance, 

the members of Taxpayers could get what they sought in this appeal, but at a 

cost in tax dollars that they will not wani to afford.14 However, it may be 

possible under 25 Pa. Code §105.18a(b)(3)(ii)(B), for the School District to 

modify its proposed use of this site and to reduce the size and scope of this 

project in the area of soccer field, multi-purpose playfield, and the play 

areas, thus to substantially minimize the amount of wetlands impacted here 

(with wetland restoration where appropriate). 

Clearly the record before us establishes that more than 4.24 acres of 

wetlands are impacted by what is being constructed by building and grading on 

the site, above and beyond what was approved by DER in this permit. · A remand 

14 As George Jeffreys said in Trial of William Sacheverell and Others, 10 
How. St.Tr. 91 (1684), "They that once begin first to trouble the water, 
seldom catch the fish." The Quotable Lawyer, Ed. by D. Shrager and E. Frost, 
Facts on File, Inc., New York, (1986), p. 220. 
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to DER allows this to be addressed by DER as well. Moreover, Munro has 

admitted if the drainage around the school were directed back into the pink 

area on TA/CARE Exh. 32, it would change his opinion as to destruction of the 

wetlands in the western portion of the site through removal of its source of 
-

water. {T-319-320) 

Accordingly, we make the following Conclusions of law and enter the 

appropriate Order. 

CONCLUSIONS OF LAW 

1. This Board had jurisdiction over the parties and the subject 

matter of this appeal. 

2. As the third party appellants, TA/CARE have the burden of proof 

under 25 Pa. Code §21.101(a) and (c}(3) with regard to their assertion that 

DER erred in issuing this permit to the School District. 

3. The presiding Board Member properly refused TA/CAREs' Motion To 

Amend Its Pre-Hearing Memorandum to add additional "significant" expert 

testimony and fact witnesses when this amendment was not sought until 

seventeen days before the merits hearing's commencement. 

4. Where a party fails to identify a witness in its Pre-Hearing 

Memorandum, on objection to the witness being called by an opponent the Board 

Member properly sustained the objection, even where the witness is an employee 

of one of the opposing parties. 

5. The presiding Board Member, having denied TA/CAREs' request to 

add "significant" expert testimony, properly limited the expert testimony 

TA/CARE's expert could give to that covered by his expert report. 

6. TA/CAREs' "due process" rights with regard to a hearing before 

this Board are not violated when they are required to comply with this Board's 
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Pre-Hearing Orders and the evidence they may offer is limited to that they 

specified in their attempts at compliance therewith. 

7. According to Kearns, the presiding Board Member properly limited 

the scope of cross-examination of DER's employee by TA/CARE because the 

evidence sought to be introduced in this fashion was evidence which should 

properly have been a part of TA/CAREs' case-in-chief. 

8. Where an appellant bears the burden of proof, its assertions of 

violations by DER of its own regulations during review of a permit 

application will be rejected where the appellant fails to offer evidence 

establishing such a violation. 

9. Where the evidence establishes that more acreage has been 

affected by the permittee after the permit's issuance than was approved in the 

permit issued by DER, this does not prove DER erred in issuance of the permit 

initially. 

10. Where the permittee fails to provide to DER for its review, the 

data on which the permittee eliminated potential alternative sites for 

construction of this new school because of wetlands impacts or construction 

costs, a DER review of the permittee's efforts to find a practicable 

alternative to use of the site under 25 Pa. Code §105.18a(b){3) could not be 

adequate, and a DER decision to issue a permit to fill the wetlands on the 

site based thereon must be reversed. 

ORDER 

AND NOW, this 4th day of April, 1994, it is ordered that the appeal 

of TA/CARE is sustained in part and dismissed in part. It is further ordered 

that Permit No. E 35-202 is temporarily suspended and remanded to DER for 

further consideration in accordance with the foregoing adjudication. DER is 
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ordered to complete its reconsideration of this permit application to the 

degree specified above, and to have acted on this permit as dictated thereby 

on or before July l, 1994. The School District and TA/CARE are ordered to 

cooperate with DER in its reconsideration of this permit application and to 

expeditiously furnish it any information in regard thereto which they may be 

reasonably asked to produce. 

ENVIRONMENTAl HEARING BOARD 

R~~· Administrative law Judge 
Member 

·~ · ~ s.EHMANN 
Administrative law Judge 
Member 

H • MACK 
inistrative Law Judge 

mber 

Board Chairman Maxine Woelfling concurs by a separate opini~n which is 
attached hereto. 

DATED: Apri 1 4, 1994 

cc: 

med 

Bureau of litigation 
Library: Brenda Houck 
For the Commonwealth, DER: 

Daniel D. Dutcher, Esq. 
Margaret 0. Murphy, Esq. 
Northeast Region 
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NORTH POCONO TAXPAYERS ASSOCIATION 
and 

NORTH POCONO C.A.R.E. 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

v. EHB Docket No. 92-409-E 
COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES and 
NORTH POCONO SCHOOL DISTRICT 

CONCURRING OPINION BY 
CHAIRMAN MAXINE WOELFLING 

Given the scope of the Board•s review and the record in this matter, 

I am constrained from concluding anything other than the Department of 

Environmental Resources abused its discretion by issuing this permit in the 

absence of an adequate alternatives evaluation. But, I am troubled by the 

consequences of that conclusion, as well as what the record in this appeal 

demonstrates to be the anomaly between the ideals of the wetlands protection 

program and the realities of its administration. 

The regulations which govern the wetlands protection program are 

very detailed and subjective. The subjectivity comes not so much in the 

exercise of technical engineering judgment but rather in the exercise of 

judgment in the broader area of public resource management. The review of the 

alternatives analysis which was lacking in this appeal would have required 

Department personnel to essentially make decisions regarding whether the 

protection of wetlands should override the additional expenditures of public 

revenues and possibly affect the quality of public education. Clearly, the 

enormity of the responsibility imposed by these regulations was not recognized 

in the review of this permit application. It may well be that the Department 
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does not have staff with the expertise to evaluate the information relating to 

alternatives in permit applications. But, the regulations impose that 

responsibility and, in the absence of qualified personnel to implement them, 

the regulations become a sham. Not only do the regulations hold out an empty 

promise of environmental protection, but the Department's permitting actions 

do likewise, as they are susceptible to attacks such as the one here. 

The permit application process cannot be held completely 

accountable, for it may well be that the Department's policy of not defending 

its actions against third party attacks is also partially responsible for the 

result in this appeal. Having once been a Department attorney, I comprehend 

the rationale for this policy. However, its blind application to every third 

party appeal must be questioned. Where significant expenditures·of public 

resources or significant governmental functions, such as public educati9n, are 

involved in a third party appeal, an exception to this policy may be in order. 

Surely, the Department's defending its issuance of a permit involving a 

project such as this has a higher public priority than defending a civil 

penalties assessment of several hundred dollars for not having a sign with the 

proper size letters on a garbage truck. 

DATED: April 4, 1994 

jm 
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~lfLifs~~ 

501 

Administrative Law Judge 
Chairman 


