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FORWARD 

This volume contains all of the adjudications and opinions issued by the 

Environmental Hearing Board during the calendar year 1988. 

The Environmental Hearing Board was created by the Act of December 3, 

1970, P.L. 834, which amended the Administrative Code of 1929, the Act of 

April 9, 1929, P.L. 177, as amended. Section 21 of Act 275, §1921-A(a) of the 

Administrative Code, empowered the Board: 

"to hold hearings and issue adjudications under the provisions 
of the act of June 4, 1945 (P.L. 1388), known as the "Adminis­
trative Agency Law," on any order, permit, license or decision 
of the Department of Env i ronmenta 1 Resources. 11 
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MAGNUM MINERALS 

v. 

COMMONWEAL,.,.. 011' ~NSYI. VANIA 

ENVIRONMENTAL. HEARING BOARO 
101 Souch Secoad Street 

Saices Three - Pi~e 
Karriabara. PA 17101 

(717) 787-3433 

: . . . . EBB Docket No. 82-230-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'HRNT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: October 4, 1~88 

ADJUDICATION 

By the Board 

This adjudication is issued by the Board after its review and 

M. OIANE SMITH 
UCMTAin' TO THe 11CA11D 

modification of a draft adjudication prepared by former Board Member Edward 

Gerjuoy, now serving the Board as a hearing examiner. This appeal was 

assigned to Mr. Gerjuoy when he was on the Board, and he conducted the 

hearings on which this adjudication is based. 

Synopsis 

The Board sustains the Department of Environmental Reso5rces 1 denial 

of a mine drainage permit application because the applicant failed to 

demonstrate that surface and groundwater pollution would not result from its 

mining activities. The Board holds that where the acid base accounting method 

of overburden analysis is employed, a neutralization potential of less than 

100, in the absence of fizzing, is not a reliable indicator of potential 

alkalinity. The Board also rejects the applicant's estoppel claims. 
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FINDINGS OF FACT 

1. The Appellant is Magnum Minerals, Inc., ("Magnum") a 

Pennsylvania corporation, whose mailing address during tpis appeal has been 

P. 0. Box 34, Branchton, Pa. 16021. 

2. The Appellee is the Commonwea.lth of PennsylvaniC~., Department of 

Environmental Resources ("DER"), the agency of the Commonwealth authorized to 

administer the provisions of the Clean Streams Law~ the Act of June 22, 1937, 

P.L. 1987, as amended, 35 P.S. §691.1 ~seq. ("CSL"), and the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 

amended, 52 P.S. §1396.1 ~seq. ("SMCRA"). 

3. On or about June 17, 1981, Magnum 1 submitted Mine Drainage 

Permit Application No. 10810111 ("the permit application") to DER (App. E:lt. 

4). 

4. The permit application sought authorization t.o conduct a surface 

coal mining operation at a location known as the "New Hope Mine" ("the 

site"), in Marion and Cherry Townships, Butler County; in particulat', the 

application proposed mining the Middle Kittanning ("MK") seam .of coal on two 

tracts of land, known as the Munkacy and Effinger-Sabin properties (N.T. 68 

and 364; DER Ex. 1; App. Ex. 4). 

5. Drainage from the site will run to two streams, McMurray Run and 

Slippery Rock Creek (N.T. 12, 67). 
0 

1 The permit application actually was submitted by Lucas Coal Company, Inc. 
("Lucas"), at the address listed in Finding of Fact No. 1. Magnum's answer to 
Interrogatory No. 1 in DER 1 s First Set of Interrogatories explains that on 
December 29, 1981, Lucas changed its name to Magnum. Henceforth, we always will 
refer to Appellant as "Magnum", even if the reference pertains to a time before 
Lucas had changed its name. 
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6. The area affected by the proposed mining will be about 1200 feet 

from McMurray Run and about 400 feet from an unnamed tributary to Slippery 

Rock Creek (N.T. 12). 

7. The site is adjacent to an abandoned surface coal mine, which 

had been operated by the B&D Coal Company (N.T. 20, 49, 102, 370). 

8. Only the Munkacy portion of the site ("the Munkacy portion") 

immediately abuts the abandoned B&D mine (N.T. 179; DER Ex. 1; App. Ex. 

10-3). 

9. The area to be mined on the Munkacy portion is not contiguous to 

the area that will be mined on the Effinger-Sabin portion of the site C'the 

Effinger portion"); each of these two areas lies on a distinct "topographic 

nob" (N.T. 376; DER Ex. 1). 

10. The Munkacy portion lies to the north of the Effinger portion 

(DER Ex. 1). 

11. There are no abandoned mines on or abutting the Effinger portion 

(N.T. 914; App. Ex. 10-3; DER Ex. 1). 

12. On or about January 26, 1982, Magnum submitted an overburden 

analysis report ("the Kenealy report") to DER as part of its permit 

application for the site (App. Ex. 9). 

13. The Kenealy repo~5· prepared by Magnum's expert Matthew Kenealy, 

contained the results of acid base accounting ( 11ABA") analyses and of leachate 

tests done according to the American Society for Testing Materials ("ASTM") 

method, upon rock samples collected from two drill holes, one of which, Test 

Hole OA-1, was located on the Munkacy portion and the other, Test Hole OA-2, 

on the Effinger portion (N.T. 69; App. Ex. 9, Fig. 1; DER Ex. 1). 

14. On or about September 3, 1982, DER issued a letter notifying 

Magnum that its permit application was denied; the letter stated that the 
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application had been refused because it failed to demonstrate that "p~lluti·on 

of the surface and groundwater from, but not limited to, iron., manganese and 

acid mine drainage" would not result from the proposed mining operation (App. 

Ex. 5). 

15. On September 27, 1982, Magnum filed an appeal of DER's September 

3, 1982 denial letter. 

16. In October, 1983 Magnum submitted an amended permit application 

to DER (N.T. 53; App. Ex. 18). 

17. On January 18, 1984, DER issued a second denial letter, 

notifying Magnum that the materials which Magnum had submitted in October~ 

1983 "had failed to provide any new information that would cause the 

Department to alter its initial decision" to deny the permit (App. Ex. 25). 

18. On October 16, 1984, Magnum ~ubmitted to DER a plan for the 

handling of potentially acid-producing strata at the site ( 11the special 

handling plan''); this plan proposed, inter ~' that a potentially 

acid-forming layer in the overburden be returned to the mining pit at a 

height at least 10 feet above the pit floor, and that the returned 

potentially acid-forming layer then be covered with a layer of agricultural 

lime, in a quantity of 20 tons/acre (App. Ex. 6). 

19. No formal response b:O DER to Magnum's special handling plan was 

put on the record, but DER's experts stated that they did not believe the 

special handling plan would prevent the acid mine drainage ("AMD") DER fears 

will result from Magnum's proposed mining; in other words, the suggested 

special handling plan has not caused DER's experts to change their decision to 

deny the permit (N.T. 940, 1078, 1123-4). 
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20. As part of its permit application, Magnum analyzed water samples 

taken from a number of discharges and streams in the vicinity of the site 

(App. Ex. 4 and 18; N.T. 180). 

21. Of the many water sample analyses that Magnum furnished as part 

of its permit application, two--taken at monitoring points identified as LN-1 

and LN-2--were the cause of special DER concern (N.T. 868-9; App. Ex. 4 and 

18). 

22. Monitoring points LN-1 and LN-2 lie immediately to the north of 

the Munkacy portion, in groundwater discharges at the cropline of the MK seam 

(N.T. 192-194; DER Ex.1). 

23. The cropline of a coal seam is that portion of the earth's 

surface which is intercepted by the coal seam (N.T. 193-4). 

24. LN-1 and LN-2 are located near the toe of the spoil from the 

abandoned B&D mine (N.T. 369-70; App. Ex. 4, p. SA). 

25. The analyses of the LN-1 .and LN-2 discharges manifest the low 

pH's, high sulfate concentrations and excesses of acidity over alkalinity that 

normally characterize AMD (N.T. 25-26, 369, 603-4, 866-7, 986-8). 

26. The LN-1 and LN-2 discharges are draining from an area where the 

MK seam previously was mined (N.T. 19-24, 179, 866-7; App. Ex. 4, §7.5; App. 

~x. 10-3; DER Ex. 1). 

27. Monitoring point LN-3 lies in a stream below discharges LN-1 and 

LN-2, receives their waters, and also appears to be AMD. (N.T. 180, 369, 812; 

App Ex. 14, p. 7). 

28. Except for monitoring points LN-1, LN-2 and LN-3, none of the 

water sample analyses from monitoring points in the vicinity of the Munkacy 
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portion that were reported on the original permit application exhibit the 

characteristic manifestations of AMD (N.T. 101-3, 179-180; App. Ex. 4, pp. 6A; 

DER Ex. 1). 

29. Of all the monitoring points in the vicinity of the Munkacy 

portion whose water analyses were reported in the original application, only 

I.N-1, LN-2, and LN-3 represent discharges from previous surface mining of the 

MK. seam (N.T. 194-6). 

30. DER's September 3, 1982 denial of the permit application 

primarily was based on the inferences DER drew from the LN-1 and LN-2 water 

analyses (N.T. 868-9, 891-2). 

31. The LN-1 and LN-2 water samples reported in the original p.ermit 

application were taken on or about March 19, 1981 (App. Ex. 4, pp. 6A). 

32. The revised permit application contained no new analyses of the 

LN-1 and LN-2 discharges; for those monitoring points, the revised permit 

application merely repeated the analyses included in the original permit 

application (App. Ex. 18, pp. 8.1A). 

33. Monitoring points LN-1 and LN-2 were resampled on November '2.2, 

1985; the water analyses again were characteristic of AMD (N.T. 601-604; DER 

Ex. 2, 3). 

JY· On November 20, 1985, DER collected a water sample at a point 

very close to monitoring point LN-2; the sample was collected from the same 

discharge area in the toe of the spoil wherein LN-2 is located (N .• T •. 867, DER 

Ex. 4). 

35. The November 20, 1985 sample near LN-2 also manifests AMD '(N.tr .• 

867-8). 

36. On November 20, 1985, DER also sampled a spring identified ·as 

monitoring point LN-A, located in the vicinity of the Munkacy portion to the 
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north of LN-1 and LN-2, but still downgradient from the B&D mine (N.T. 863-7; 

DER Ex. 1, 4; App. Ex. 4, pp. SA). 

37. The LN-A sample described in Finding of Fact 36 had a pH of 3.9, 

a sulfate (S04) concentration of 660 milligrams per liter ("mg/1), zero 

alkalinity, and acidity of 214 mg/1 (DER Ex. 4). 

38. LN-A has been degraded by AMD (N.T. 866). 

39. Kenealy testified that his overburden analysis results show that 

Magnum's proposed mining, whether on the Munkacy portion or on the Effinger 

portion, will not produce AMD (N.T. 79-84). 

40. On November 6, 1985, well after DER had issued its January 18, 

1984 second denial letter, Magnum filed a Supplemental Pre-Trial Statement in 

this appeal, which included another overburden report prepared 

by Magnum's consultant Edward Steele ("The Steele report", App. Ex. 14). 

41. The Steele report contained the results of ABA analyses and of 

leachate tests performed by the "Stur~y" method, upon rock samples collected 

from two additional drill holes located on the Effinger portion ("Test Holes 

OB-1 and OC-1") (N.T. 366; App. Ex. 14; DER Ex. 1). 

42. Steele testified that his overburden analysis results show "to a 

reasonable degree of scientific certainty" (which Steele interpreted as 

meaning 99% certain) that Magnum's proposed mining on the Effinger portion 

will not produce AMD (N.T. 440-442, 723-5). 

43. Steele testified that his review of the evidence, including the 

Kenealy report, shows that water draining through the Munkacy portion after 

Magnum's proposed mining activities would have a pH between 5.5 and 6.0, i.e., 

would be moderately acidic (N.T. 486-7, 570, 721-2). 

44. Steele granted, therefore, that the Munkacy portion does have 

the potential to produce moderately acidic drainage (N.T. 721-2). 
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45. Nevertheless, Steele does not believe Magnum's mining on the 

Munkacy portion will produce AMD, because, according to Steele, there will be 

no groundwater discharges of any kind from the Munkacy portion (N.T. 749-50). 

46. Steele's opinion that the Munkacy portion will produce no 

discharges rests on his belief, from his personal observations and the drill 

hole data provided to him, that no groundwater was encountered in those drill 

holes, and on his readings in the scientific literature indicating that the 

strata on the Munkacy portion are very resistant to water infiltration (N.T. 

749-50). 

47. Drill holes OA-1, OA-2, OB-1, and OC-1 yielded core samples; 

these samples revealed the presence of varied rock strata in the overburden 

(the material above the coal seam) on the site (App. Ex. 9 and 14). 

48. Kenealy's overburden analysis involved chemical analyses of the 

material in the strata found in Test Holes OA-1 and OA-2 that were located 

above the coal layer; there were eleven such distinct strata in OA-1 and 

fourteen in OA-2 (App. Ex. 9). 

49. From these chemical analyses Kenealy performed an ABA for each 

stratum in each of the two Test Holes (App. Ex. 9). 

SO. For each stratum, the chemical analysis involved in Kenealy's 

ABA yielded two numbers: the neutralization potential ("NP11
) and the potential 

acidity ("PA11
) (N.T. 71). 

51. Each of the NP and PA is expressed in tons of calcium carbonate 

(Caco3) per 1000 tons of the material under study (N.T. 72-5). 

52. The NP represents the mass of CaC03 that would have the same 

ability to neutralize acid as 1000 tons of the material (N.T. 73-4). 
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53. The PA represents the amount of Caco3 that would be required to 

neutralize any acid discharge 1000 tons of the material might be expected to 

produce (N.T. 72-4). 

54. For each stratum, Kenealy computed the PA from the measured 

amount of pyritic sulfur in the material (N.T. 75-6). 

55. Some of the strata studied by Kenealy contained considerable 

quantities of non-pyritic sulfur, e.g. organic sulfur (App. Ex. 9, Table I). 

56. Kenealy testified 11 it had been demonstrated" that the only 

important potential source of AMD in a material is pyritic sulfur (N.T. 71, 

76-7, 283). 

57. Once the NP and PA have been determined for a stratum, then, 

according to Kenealy, the ABA is accomplished via direct comparison of the two 

quantities. If the NP is less than the PA, the stratum is expected to have 

the potential for producing AMD and may be termed "acid"; conversely, if the 

NP exceeds the PA, any acid discharge produced in the stratum is expected to 

be neutralized by the very material in that stratum, implying the stratum 

should not be expected to produce AMD and may be termed "alkaline" (N.T. 75, 

78-80; App. Ex. 1, Table I). 

58. For any stratum, a leachate test is a laboratory measurement of 

the ionic concentrations, pH, alkalinity and acidity attained by water 
0 

leaching through the material composing the stratum (N.T. 657-9; App. Ex. 9, 

14). 

59. The purpose of a leachate test is to gain some idea of how a 

stratum actually would leach under field conditions (N.T. 72). 

60. Steele has no faith in the results of leachate tests performed by 

the ASTM "water shake" method Kenealy used (N.T. 71-2, 657). 
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61. With increasing depth in Test Hole OA-1 there were 10 distinct 

sandstone zones, followed by a layer of shale lying directly above the coal 

layer. Kenealy's leachate tests on these strata yielded only one sandstone 

stratum (labeled zone 2 in Kenealy's report) wherein the acidity exceeded the 

alkalinity (App. Ex. 9, Table I and Fig. 4). 

62. Kenealy's ABA for the strata in OA-1 yielded only two sandstone 

strata, namely zones 2 and 6, wherein the PA exceeded the NP, by amounts 0.10 

and 0.04 respectively (App. Ex. 9, Table I and Fig. 4). 

63. Kenealy's ABA for the strata in OA-1 indicated that zone 11, the 

shale layer just ab0ve the coal seam, had a PA of 20.8 and an NP of 1.35, 

yielding a net PA of 19.55; the leachate test found a net acidity of 4 for 

this stratum (App. Ex. 9, Table I). 

64. Kenealy regards a PA of 20 as "relatively low" (N.T. 80-81). 

65. The net PA from Kenealy's ABA for zone 6 of OA-1 was only 0.04, 

and was merely 0.1 for zone 2 (App. Ex. 9, Table I). 

66. Kenealy computed the effective NP and PA for OA-1 by summing the 

previously obtained NP's and PA's for the various strata above the coal layer, 

weighted by the stratum thickness (App. Ex. 9, Table III). 

67. Kenealy computed the effective acidity and alkalinity for OA-l by 

summing the previously obtained leachate test acidities and alkalinities for 
0 

the various strata above the coal layer, weighted by the stratum thickness 

(App. Ex. 9, Table III). 

68. Kenealy's ABA computation for OA-1 yielded a total weighted NP 

that exceeded the total weighted PA by a factor of 2.12 (App. Ex. 9, Table 

III). 
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69. The leachate test computation for OA-1 yielded a total weighted 

alkalinity that exceeded the total weighted acidity by a factor of 3.96 (App. 

Ex. 9, Table III). 

70. The ABA and leachate test computations led Kenealy to conclude 

that there is no significant potential for AMD production at the Munkacy 

portion of the site (N.T. 78). 

71. DER's expert Roger Hornberger believes that NP's as low as "5 or 

10 or 20 or even 30" are too low to be relied on for the purpose of offsetting 

acidity (N.T. 1072). 

72. For the OA-1 strata Kenealy studied, the maximum NP was 2.97 

(App. Ex. 9, Table I). 

73. Therefore, Hornberger does not believe the NP's measured by 

Kenealy in the OA-1 strata can be relied on to neutralize potential AMD, even 

though Kenealy's computation suggests there is more than enough NP to 

neutralize the existing PA (N.T. 994, ·1000-1002, 1009, 1057, 1118). 

74. Hornberger declared that the ASTM leachate test used by Kenealy 

is "of little use in predicting AMD or in overburden analysis work" (N.T. 

1074). 

75. Steele believes any NP or PA value must be greater than 5 to be 

reliable for predicting actual acid formation or neutralization under field 
0 

conditions (N.T. 416, 685). 

76. Steele was not present when Test Hole OA-1 was drilled (N.T. 

620-1). 

77. Steele had no personal knowledge of the amount of water that was 

encountered in the holes drilled on the Munkacy portion (N.T. 620). 

78. Steele never returned to those drill holes to see if they had 

water in them (N.T. 621). 
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79. Magn~'s permit application states there is a fluctu~ting p~rched 

water table on the Munkacy portion (N.T. 623; App. Ex. 18, paragraph 8.3). 

80. Steele admitted that the discharges LN-1 and LN-2 indicate thg 

existen~e of a perched water table at Munkacy (N.T. 6~2). 

81. DER' s witness Nancy Painton testified that grou,nd water often is 

observed to infiltrate drill holes that ~eem dry when drilled (N.T. 880, 

82. Ms. Painton's testimony concerning water infiltration into drill 

holes was not rebutted. 

83. Kenealy believes that the observed AMD in the LN-1 and LN-2 

discharges. must have resu,lted from "something unique" iJil the abandoned B~ 

m:i,.ne, e.g., from the disposal of "foreign" (from some other mine) tipple 

refuse within the B&D mine (N.T. 101-2). . . .. . . . 

84. The qnly dir~ct te~timony thst foreign tipple refuse might have 

been deposited in the B&D mine was given by Magnw:n's witnes$ James l,.. 

Stran~e. 

85. Mr. Strange said he had observed disposals of Wal;lte n.taterial§ 

into the B&D pit on a number of occasions during 1968-70 when he wa.s a 

part-time employee at the B&D mine (N.T. 113-116). 

86. Mr. Strange admitted, however, that he did not know what materi~t 
0 

was being deposited into the B&D pit, and that this material very well could 

have been B&D's own refuse, i.e., need not have been "foreign" refuse (N.T. 

132-3). 

87. DER required Magnum to submit an overburden analysis as part of 

its application (N.T. 906). 
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88. An undated letter by Anthony Ercole, Director DER's Bureau of 

Surface Mine Reclamation, lists three overburden analysis techniques which, at 

the time the letter was written, were acceptable to DER (App. Ex. 19). 

89. Two of the three overburden analysis techniques regarded as 

acceptable by DER at the time Ercole's letter was written were: (1) The NP and 

PA ABA method used by Kenealy, and (2) The ASTM water shake leachate test 

method, also used by Kenealy (App. Ex. 19). 

90. Steele did not perform his own overburden analyses of any core 

samples from holes drilled on the Munkacy portion. 

91. Steele took water samples at a number of locations where he 

believed the MK seam previously had been mined (N.T. 462-6). 

92. These sample points were designated by Steele as S-1 and S-2, and 

MU-1 through MU-7 (N.T. 464, 473-6). 

93. The locations of S-1, S-2, and MU-1 through MU-7 have been 

reasonably accurately indicated on App~ Ex. 10-3 (N.T. 797). 

94. App. Ex. 10-3 is drawn to a scale of 2000 feet to the inch (App. 

Ex. 10-3). 

95. The Munkacy and Effinger portions of the site are respectively 

the northern and southern red-circled areas labeled "Lucas Coal Co." on App. 

Ex.
0 

10-3 (DER Ex. 1; App. Ex. 10-3). 

96. Of Steele's sample points, the closest to the Munkacy portion is 

S-2, whose distance from the center of the Munkacy portion is about 5,000 feet 

(App. Ex. 10-3). 

97. Of Steele's sample points, the closest to the Effinger portion 

appears to be MU-6, which is about 7,000 feet from the center of the Effinger 

portion (App. Ex. 10-3). 
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98. Steele's sample point MU-S is over three miles from either the 

Munkacy or Effinger portions (App. Ex. 10-3). 

99. Steele testified that stratographic variations significant enough 

to affect an overburden analysis can occur in a distance of a few hundred feet 

(N.T. 4S8-9). 

100. DER Ex. 1 is drawn to a scale of 400 feet to the inch (DER Ex. 

1). 

101. Sample points LN-1 and LN-2 are at most 2000 feet from the center 

of the Munkacy portion (DER Ex. 1). 

102. Steele testified that none of the water samples he collected 

had the characteristics of AMD (N.T. 471-2, 480-2). 

103. Steele, therefore, drew much the same conclusion as Kenealy 

(Finding of Fact 83), namely that the AMD observed in discharges LN-1 and LN-2 

must have been caused by the disposal of c.oal refuse material in the pit of 

the former B&D mine (N.T. 483-4). 

104. Pointon testified that she had sampled the water at essentially 

the same point as MU-1, and that the sample indicated AMD (N.T. 869-72). 

10S. According to Steele, his sample S-1 was stagnant water lying on 

unreclaimed spoil; S-2 was taken in a stream; MU-1 was collected at a seep 

below a tp,e of spoil; MU-2 was "water in an old strip cut"; MU-3 was impounded 
v 

water; MU-4 was collected from the headwaters of a stream; MU-S was collected 

from impounded water; and MU-6 and MU-7 were obtained from "old strip cuts" 

(N.T. 46S, 471-6; App. Ex. 14, pp. 8, 10 and 12). 

106. Most of Steele's water samples cannot be expected to represent 

the water quality in discharges emanating from groundwater that has filtered 

through surface mining spoil (N.T. 876-7). 
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107. Evidence presented by Magnum to support its contention that 

Steele's samples were located at points where the MK seam previously had been 

mined was based on maps in DER's files that had been furnished to DER in 

connection with mining permit applications by would-be operators other than 

Magnum (N.T. 324-338). 

108. Some of the evidence originally presented by Magnum to support 

its contention that Steele's water samples were located at points where the MK 

seam previously had been mined was erroneous, i.e., did not really pertain to 

mining of the MK seam (N.T. 535-557, 740-42). 

109. Eventually Magnum's witness Kenneth Bobak presented a map (App. 

Ex. 10-3) from which the errors referred to in Finding of Fact 108 purportedly 

had been eliminated (N.T. 790-91). 

110. The parties agreed that Ex. 10-3 "is an accurate copy of maps 

that have been supplied to The Department by mine drainage permit applicants 

showing the outlines of proposed mine.drainage permits, or requested mine 

drainage permits, 11 for which DER "did in fact issue mine drainage permits," 

and on which the applicant proposed to mine the MK seam and (in some cases) 

other seams as well (N.T. 791-3). 

111. There was no direct evidence that mining of the MK seam actually 

had occurred on the stippled areas shown in Exhibit 10-3 (N.T. 791-2). 

112. Neither Magnum nor DER presented any quantitative evidence 

regarding the adequacy of 20 tons/acre of lime for removing the threat of AMD 

from either the Munkacy or the Effinger portions of the proposed mining site 

(N.T. 487-9, 624-628, 716-720, 1115-1117). 

113. The AMD discharges LN-1, LN-2 and LN-A are at least 4500 feet 

from the center of the Effinger portion of the site (DER Ex. 1). 
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114. Painton testified that DER had taken no water samples from the 

Effinger site because--since there had been no previous mining at or abutting 

Effinger (Finding of Fact 11)--water samples from the Effinger portion would 

not represent the expected AMD potential of Effinger (N.T. 914, 955-6). 

115. DER did not claim that the discharges LN-1, LN-2 and LN-A were 

located close enough to the Effinger portion to be considered representative 

of the AMD potential of the Effinger portion. 

116. Of the fourteen zones above the coal layer at Test Hole OA-2 

(recall Finding of Fact 48), eleven were sandstone and three were shale (App. 

Ex. 9, Table II). 

117. In the ABA performed by Kenealy on Test Hole OA-2, four of the 

sandstone layers manifested a PA greater than the NP (App. Ex. 9, Table II). 

118. These excesses (of the PA over the NP) were: 0.03 (zone 1), 0.18 

(zones 2 and 3) and 6.12 (zone 12) (App. Ex. 9, Table II). 

119. Kenealy's leachate tests found alkalinities exceeding acidities 

for all but two of the above-named eleven sandstone layers, namely zones 1 and 

12 (App. Ex. 9, Table II). 

120. The net acidities of OA-2 zones 1 and 12 in Kenealy's leachate 

tests were 1 and 4 respectively (App. Ex. 9, Table II). 

121. Two of the three shale layers above the coal layer in OA-2, 

namely layers 13 and 14, had an NA exceeding the PA, by amounts of 18.64 and 

8.04 respectively (App. Ex. 9, Table II). 

122. In Kenealy's leachate tests for OA-2, shale layers 13 and 14 had 

net alkalinities equal to 21 and 18 respectively (App. Ex. 9, Table II). 

123. In OA-2, shale layer 11 had a PA exceeding the NA by 14.9; the 

leachate test for this layer gave a net acidity of 6 (App. Ex. 9, Table II). 
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124. Using the weighting by layer thickness described in Findings of 

Fact 66 and 67, Kenealy computed the effective NP and PA for Test Hole OA-2, 

as well as the effective acidity and alkalinity (App. Ex. 9, Table III). 

125. For OA-2, the ABA computation yielded a total weighted NP that 

exceeded the total weighted PA by a factor of 2.36; using the leachate test 

results, the total weighted alkalinity exceeded the total weighted acidity by 

a factor of 3.94 (App. Ex. 9, Table III). 

126. Kenealy's computations led him to conclude that there is no 

significant potential for AMD production at the Effinger portion of the site 

(N.T. 83-84). 

127. Kenealy concluded that, if anything, the Effinger portion of the 

site had more neutralizing potential, i.e., had less likelihood of producing 

AMD than the Munkacy portion (N.T. 83-84). 

128. For the sandstone layer in OA-2, the maximum NP was 4.38 (App. 

Ex. 9, Table II). 

129. This 4.38 NP value was attained for zone 12 (App. Ex. 9, Table 

II). 

130, All ~and~tQne layers in OA-2 other than zone 12 had NP's of at 

most 2.25 (App. Ex. 9, Table II). 

131. The two shale zones 13 and 14 had NP's of 23.3 and 10.6 
0 

respectively (App. Ex. 9, Table II). 

132. Steele did not testify concerning the Effinger portion that his 

review of the Kenealy report indicated that water draining through the 

Effinger portion after Magnum's proposed mining would be acidic. 

133. Rather, Steele testified that his own overburden analyses for the 

Effinger portion indicated that it would not produce AMD (N.T. 439-442). 
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134. This conclusion of Steele's was based on his own overburden 

analyses of the core samples taken from Test Holes OB-1 and OC-1 and not in 

any significant respect on Kenealy's overburden analysis for the Effinger 

portion (N.T. 439-442, 701). 

135. Steele used Test Holes OB-1 and OC-1 because he believes 

Kenealy's Test Hole OA-2 is not representative of the lithology on the 

Effinger portion, i.e., might produce somewhat different geochemistry than 

OA-2 (N.T. 362-3, 451-2, 578). 

136. Test Hole OB-1 was drilled about 250 feet south of OA-2; OC-1 was 

drilled about 800 feet north of OA-2 (N. T. 455; DER Ex. 1) 

137. At OB-1, Steele delineated nine sandstone zones, lying above 

seven shale zones (zones 10 through 16) extending down to the coal layer (App. 

Ex. 14, p. 65). 

138. AT OC-1, Steele delineated nine sandstone zones lying above ten 

shale zones (zones 10 through 19) extending down to the coal layer (App. Ex. 

14. p. 69). 

139. Steele computed the PA of each zone from the total sulfur 

content, not merely the pyritic sulfur (N.T. 442). 

140. Except for using the total sulfur instead of the pyritic sulfur, 

as Kenealy had done, Steele's ABA for each zone was accomplished in much the 
0 

same manner as Kenealy's. 

141. For the sandstone zones in OB-1, the NP's obtained by Steele were 

no larger than 2.17 and the maximum PA was 2.19; the maximum NP and PA for the 

sandstone zones in OC-1 were 3.03 and 1.25 respectively (App. Ex. 14, pp. 62 

and 67). 
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142. The shale zones 10 through 16 in OB-1 had larger NP's than the 

sandstone zones in OB-1, the maximum NP was 25.96, for zone 11 (App. Ex. 14, 

p. 62). 

143. Three of the shale zones in OB-1 had a PA that exceeded the NA; 

in particular the NP's for zones 12, 13 and 14 were 2.92, 2.29 and 16.78, 

whereas the corresponding PA's were 86.25, 8.44 and 24.69 (App. Ex. 14, p. 

62). 

144. The shale zones 10 through 19 in OC-1 also had larger NP's than 

the sandstone zones in that Test Hole; the maximum NP was 36.57 (zone 16) and 

four other shale zones (13, 15, 18 and 19) had NP's exceeding 30 (App. Ex. 

14, p. 67). 

145. Two of the shale zones in OC-1 had a PA that exceeded the NP; in 

particular the NP's for zones 10 and 11 were 12.21 and 20.84 respectively, 

whereas the PA for each of those zones was 35.63 (App. Ex. 14, p. 67). 

146. Like Kenealy, Steele performed what might be termed an overall 

ABA for each of his Test Holes by computing weighted sums of his previously 

obtained NP's and PA's for the various strata (N.T. 414-16, 422-23, 772-3; 

App. Ex. 14, pp. 66 and 70). 

147. Actually, Steele used three different summation procedures, in 

order to assure that his conclusion that there was adequate neutralization 

potential at each of OB-1 and OC-1 was not a result of a particular summation 

procedure (N.T. 372-3). 

148. Like Kenealy, Steele used the zone thickness to weight each of 

his summation procedures for the NP and PA values in each zone (N.T. 414-15; 

App. Ex. 14, p. 60). 

149. Steele's first summation procedure was just like Kenealy's, 

namely Steele simply summed the weighted NP's and weighted PA's, and compared 
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those sums; by this summation procedure, the total weighted NP exceeded the 

total weighted PA by factors of 1.19 and 2.87 for OB-1 and OC-1, respectively 

(App. Ex. 14, pp. 66 and 70). 

150. Steele's second summation procedure was similar, except that all 

NP's and PA's less than 5 were set equal to zero; by this summation procedure, 

the total weighted NP exceeded the total weighted PA by factors of 1.22 and 

3.61 for OB-1 and OC-1, respectively (App. Ex. 14, pp. 66 and 70). 

151. Steele's third summation procedure employed the net NP's and net 

PA's, weighted by the zone thicknesses; in other words, Steele summed the 

weighted net PA's for those zones whose PA exceeded the NP and compared that 

sum with the sum of the weighted NA's for those zones whose NP exceeded the PA 

(App. Ex. 14, p. 60). 

152. Using Steele's third summation procedure, the total weighted net 

NP exceeded the total weighted net PA by {actors of 1.3 and 14.2 for OB-1 and 

OC-1, respectively (App. Ex. 14, pp. 66 and 70). 

153. NP's and PA's less than 5 were omitted in Steele's second 

summation procedure because Steele does not believe values less than 5 have 

any significance (N.T. 415-16). 

154. Actually, both the NP's and PA's for each of the sandstone zones 

in OB-1 and OC-1 were so small that Steele wholly ignored the sandstone 

contributions to each of his three summation procedures; according to Steele, 

the sandstone zones were "inert" (N.T. 414; App. Ex. 14, p. 66). 

155. The Sturey leachate tests employed by Steele yielded much the 

same parameters as Kenealy's ASTM leachate tests, but the Sturey tests yielded 

those parameters as a function of time, over an extended period (typically 

about six weeks in the tests Steele conducted) after leaching had begun (N.T. 

423-434; App. Ex. 14, pp. 74-94). 
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156. Steele performed Sturey leachate tests on selected shale zones in 

OB-1 and OC-1, as well as on composite samples which were intended to 

represent the entire overburdens at OB-1 and OC-1 (N.T. 423-437; App. Ex. 14, 

pp. 72-91; App. Ex. 20). 

157. Steele felt that the Sturey leachate tests for OC-1 were not 

quite as confirmatory of his ABA as were the Sturey leachate tests for OB-1 

(N.T. 433). 

158. Steele's conclusion that the Effinger portion would not produce 

AMD rested primarily on the results (Findings of Fact 149-154) of his 

summation procedures; according to Steele, the Sturey leachate tests merely 

provided confirmation that his ABA summation procedures were reliable (N.T. 

425-433, 661-2). 

159. Steele could not cite any reports presenting empirical evidence 

that the Sturey leachate tests accurately predict post mining water quality 

(N.T. 660). 

160. DER's Roger Hornberger also testified that he knew of "no field 

evidence whatsoever" as to how well the Sturey leachate test results compare 

with field results (N.T. 1076). 

161. One of DER's major objections to both Steele's and Kenealy's 

overburden analyses was the fact that there was no evidence of successful 

"fizz" tests for any of the strata Kenealy and Steele had examined in their 

Test Holes OA-1, OA-2, OB-1 and OC-1. 

162. A fizz test of a rock sample is performed by applying 

hydrochloric acid at some predetermined concentration to the sample and then 

recording the intensity of "fizzing", i.e. of escaping gas effervescence, 

induced by the acid (N.T. 248-249, 995-7). 
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163. Fizz tests were performed on the mate~ial in each of the zones 

delineated by Steele in his Test Holes OB-1 and OC-1 (App. Ex. 14, pp. 62 and 

67). 

164. Each zone in OB-1 and OC-1 manifested no fizzing (App. Ex. 14, 

pp. 62 and 67). 

165. Pointon opined that a positive fizz test is one of the most 

~eliable indicators of alkalinity (N.T. 966). 

166. Hornberger testified that the fizz rating is an important 

indicator of potential alkalinity and is required to properly interpret the 

measured NP (N.T. 995-1000). 

167. Hornberger believes that in the absence of fizzing an NP less 

th~n 100 ordinarily is not a reliable indicator of potential alkalinity (N.T. 

994, 1069-70, 1089). 

168. Especially in view of the absence of fizzing, Hornberger does not 

believe any of the NP's measured in OB-1 and OC-1 are large enough to be 

reliable indicators of acid neutralization potential (N.T. 1008, 1070). 

169. Since Hornberger doesn't believe any pf the strata in OB,..l and 

OC-1 have large enough NP's to be reliable indicators of significant acid 

neutralization potential, he places no credence in Steele's summation 

procedures using those NP's (N.T. 1019, 1068-9). 

170. On occasion, Hornberger has been willing to regard strata whose 

NP's were less than 100, but which fizzed strongly, as having significant 

neutralization potential (N.T. 1089). 

171. Hornberger believes that weighting the strata by their 

thicknesses is incorrect; instead the strata should be weighted by their total 

volumes or by their total masses (N.T. 1062-66). 



172. Both Steele and Hornberger were believable and forthright 

witnesses. 

173. Hornberger has an M.S. degree in geology from Penn State 

University (N.T. 973). 

174. Steele does not have an advanced degree, but has taken some 

postgraduate courses in subjects relevant to overburden analysis, e.g., a Penn 

State University course in advanced ground water geochemistry (N.T. 358; App. 

Ex. 3). 

175. Hornberger has been involved in a research project that resulted 

in a report titled, "Delineation of Acid Mine Drainage Potential of Coal 

Bearing Strata of the Pottsville and Allegheny Groups in Western 

Pennsylvania." 

176. Steele has had no formal research experience (App. Ex. 3). 

177. Steele has not published the results of any research closely 

relevant to overburden analysis, although he has published a report for DER 

titled, "Erosion and Sedimentation Control Manual for Surface Mines." (App. 

Ex. 3). 

178. Hornberger has taught short courses on overburden analysis at 

Penn State University (N.T. 977). 

179. Hornberger is the principal author of DER's manual on the 

interpretation of overburden analyses (N.T. 978). 

180. Steele has no credentials comparable to Hornberger's. 

DISCUSSION 

I. Introduction. Magnum 1 s Burden 

Our adjudication of this matter is to determine whether the denial of 

Magnum's permit application was an abuse of DER's discretion or an arbitrary 
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exercise of its duties or functions. ·warren Sand and Gravel v. DER, 20 

Pa.Cmwlth. 186, 341 A.2d 556 \1975); Ohio Farmers Insurance Co. v. DER, 1981 

EHB 384, aff'd 73 Pa. Cmwlth. 18, 457 A.2d 1004 (1983); Big "B" Mining Company 

v. DER, 1987 EHB 815. In the context of the present appeal an arbitrary 

exercise by DER of its duties or functions would be an abuse of its discretion 

as well, so that--following well-established Board precedent--we may and will 

use the phrase ''abuse of discretion" to denote our complete scope of review. 

Commonwealth of Pa. Game Commission v. DER, 1985 EHB 1 at 8; Old Home Manor 

v. DER, 1986 EHB 1248 at 1280; Big "B", supra. The burden of showing that the 

denial was an abuse of discretion falls on Magnum. 25 Pa.Code §21.101(c)(1). 

The Board has ruled previously that although Magnum may employ lawful 

defenses such as estoppel and waiver in its attempt to sustain its burden of 

proof, these defenses cannot relieve Magnum of its obligation not to pollute 

the waters of the Commonwealth by its mining activities. Magnum Minerals v. 

DER, 1983 EHB 589. Originally, Magnum· raised an estoppel defense to DER 1 s 

claim that the permit denial was justified because Magnum had not complied 

with all applicable regulations (see Magnum Minerals v. DER, 1983 EHB 522, 

which was explained and partially vacated at 1983 EHB 589). But Magnum's 

post-hearing brief ("brief") has not renewed this particular estoppel claim, 

which we therefore rule has been waived.2 Equipment Finance, Inc. v. Toth, 

476 A. 2d 1366, 328 Pa. Super 255 (1984); Robert Kwalwasser v. DER, 1986 EHB 

24 at 39; Dale R. Mackey and Grace Mackey v. DER, EHB Docket No. 86-078-G 

(Adjudication, March 10, 1988). Indeed, both parties now agree that this 

appeal turns on whether or not Magnum has complied with 25 Pa.Code §86.37, 

which reads: 

2 A different estoppel claim, raised by Magnum during the hearings and in its 
brief, is discussed infra. 
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§86.37. Criteria for permit approval or denial. 

(a) No permit or revised permit application shall 
be approved, unless the application affirmatively 
demonstrates and the Department finds, in writing, on 
the basis of the information set forth in the applica­
tion or from information otherwise available, which 
is documented in the approval, and made available to 
the applicant, that all of the following exist: 

(3} The applicant has demonstrated that there 
is no presumptive evidence of potential pollution to 
the waters of the Commonwealth. 

Despite the Hearing Examiner's request (N.T. 1148, 1152), Magnum has 

not proffered a suggested interpretation of the phrase 11no presumptive 

evidence of. potential pollution to the waters of the Commonwealth. 11 On· the 

other hand·, DER suggests that, as it stated in its denial letter (App. Ex. 5),. 

the phrase means that the applicant must demonstrate that pollution of the 

surface· and groundwater from its mining activities will not occur. The 

interpretation advanced by DER, in essence, is the stan<iard set forth by the• 

Co.mmonweal th Court in Harman Coal Co. v. Com. , Dept. of Eirvir •. Resou;rees, 34• 

Pa .. Cmwlth. 610,, 384 A. 2d 289 (1978) and' we find. no reason t.o a;lte•r that 

standard. Combining it with Magnum's obligation to convince us by a 

preponderance of the evidence that DER's denial of Magnum's permit application 

was an abuse of discretion, we hold that Magnum's burden with respect to 25 

Pa.Code §.86.37{a)(3) is to convince us that the evidence in support of its: 

assertion tha·t pollution will not occur from its mining activities outwerighs· 

the evidence that pollution will occur. 

Magnum's burden having been specified, w.e turn to the record. in this 

matter. Although this appeal involves a single permit application, we find 
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the evidence for and against DER's decision to deny the permit is sufficiently 

different for the two separate portions of the site that it is simpler to 

consider each portion separately. 

II. The Hunkacy Portion 

The original permit application was accompanied by a map, introduced 

into evidence as DER Ex. 1 (N.T. 177), locating numerous possible water 

quality monitoring points in the vicinity of the site. Water samples from 

many of these monitoring points actually were sampled by Magnum, and the 

resultant analyses of these samples were reported in the original permit 

application (App. Ex. 4). Of these analyses, monitoring points LN-1 and 

LN-2 caused DER particular concern. These water samples showed all the 

characteristic signs of AMD, including very low pH's, acidity greatly in 

excess of alkalinity and high sulfate concentrations. 

LN-1 and LN-2 are located at discharges from the cropline of the same 

MK coal seam Magnum proposes to mine. "Moreover, these discharges are located 

immediately to the north of the Munkacy portion, near the toe of the spoil 

from an abandoned B&D surface mine that abuts the northern boundary of the 

Munkacy portion and that also had mined the MK seam. The water analysis of a 

third sampling point, LN-3, located in a stream that receives the LN-1 and 

LN-2 discharges, also manifested AMD. None of the many other water analyses 

from monitoring points in_ the vicinity of the Munkacy portion that were 

reported in the original permit application (App; -Ex.·-4} ·showed the signs of 

AMD. On the other hand, except for LN-1 and LN-2 (and LN-3 which receives the 

waters from LN-1 and LN-2), none of the water samples from points in the 

vicinity of the Munkacy portion that were analysed and reported in the 

original permit application represented discharges from previous surface 

mining of the MK seam. 
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DER's original denial of the permit application was based primarily 

onDER's inferences from the existence of the AMD discharges LN-1 and LN-2. 

As DER's hydrogeologist Nancy Pointon, who had reviewed the original permit 

application and had participated in the decision to deny it, (N.T. 860-1) 

explained (N.T. 868-9): 

Q) Now, in your opinion, are the analyses of the 
discharges from points LN-1 and LN-2 indicative 
of potential drainage characteristics which may 
be produced by Magnum's proposed operation? 

A) Yes. 

Q) Can you explain why you have that opinion? 

A) These discharges are groundwater discharge 
points, which are emanating from a mine, an old 
surface mine that was on the Middle Kittanning 
coal seam, which is the same coal seam that's 
being proposed. It's directly adjacent to the 
site that is being proposed. The proposed site 
and the existing site are both in generally the 
same topographic area, and they would appear to 
have the same stratigraphy. 

No new observations of LN-1 and LN-2 were reported in the amended permit 

application, so that Pointon's testimony was as pertinent to DER's denial of 

the amended permit application as to the denial of the original application; 

indeed, Pointon 1 s testimony did not distinguish between the original and the 

amended application. Moreover, analyses obtained in November, 1985 of LN-1, 

LN-2 and a third spring, LN-A, in the vicinity of LN-1 and LN-2, continued to 

indicate AMD from the toe of spoil area adjoining the Munkacy portion where 

the MK seam had been mined by B&D. 

Insofar as the Munkacy site is concerned, therefore, if the evidence 

summarized in the preceding two paragraphs were the complete record, 
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adjudication of this appeal would be simple. On the sole facts just 

summarized, Magnum unquestionably has not met its burden, under §86.37(a)(3), 

of showing that groundwater pollution would not occur from its proposed 

mining. When AMD discharges are observed from spoil associated with the same 

MK seam Magnum proposes to mine, in a location very close to Magnum's proposed 

mining site, it normally is a reasonable conclusion that groundwater pollution 

will result from Magnum's proposed mining. 

A. The Kenealy Overburden Analysis 

However, we must also consider the overburden analysis of the strata 

on the site. Magnum's expert Kenealy performed such an analysis; according to 

Kenealy, this analysis showed that mining the MK seam in the Munkacy portion 

could not possibly produce AMD. Kenealy concluded, therefore, that the 

observed AMD in the LN-1 and LN-2 discharges must have resulted from 

"something unique" in the abandoned B&D mine, e.g., from the disposal of 

"foreign" (from some other mine) tipple refuse within the B&D strip mining 

site. In other words, Kenealy believes, andMagnum contends that despite the 

observed LN-1 and LN-2 AMD discharges, his overburden analysis has 

demonstrated that AMD and other pollution of the groundwater would not result 

from Magnum's proposed mining on the Munkacy portion. 

To evaluate this contention, we cannot avoid a rather detailed 

examination of Kenealy's overburden analysis. This analysis involved two 

distinct procedures: an ABA analysis and leachate tests (F±nding of Fact 13). 

ABA involves chemical analysis of the strata found in the drill holes. For 

each stratum studied, this chemical analysis yields two numbers: the 

neutralization potential ("NP") and the potential acidity ("PA"), each of 

which is expressed in equivalent tons of calcium carbonate (CaC03) per 1000 

tons of the material tested. The NP represents the mass of CaC03 that would 
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have the same ability to neutralize acid as 1000 tons of the material. The PA 

purportedly represents the amount of CaC03 that would be required to 

neutralize the AMD 1000 tons of the material might be expected to produce; for 

each stratum, Kenealy computed the PA from the measured amount of pyritic 

sulfur in the material, on the theory that pyritic sulfur is the only 

important potential source of AMD in the strata found on the site. According 

to Kenealy, once the NP and PA have been determined for a stratum, the ABA 

is accomplished via a direct comparison of the two quantities. If the NP is 

less than the PA, the stratum is expected to have the potential for producing 

AMD; conversely, if the NP exceeds the PA, any AMD produced in the stratum is 

expected to be neutralized by the very material in that stratum, implying the 

stratum should not be expected to produce AMD. 

For any·stratum, a leachate test is a laboratory measurement of the 

ionic concentrations, pH, alkalinity and acidity attained by water leaching 

through (i.e., brought in contact with) the material composing the stratum. 

Theoretically, the ionic concentrations, pH, alkalinity and acidity values 

thus measured in the laboratory yield the corresponding values for water 

leaching through the stratum under actual field conditions. Kenealy performed 

leachate tests on the strata in Test Hole OA-1 using the so-called ASTM water 

shake method. These leachate tests on these OA-1 strata yielded alkalinities 

exceeding acidities for all but one of the sandstone strata found in OA-1, 

namely the stratum labeled as zone 2 in Kenealy's report. Kenealy's ABA 

for these same sandstone strata found that the NP exceeded the PA for all 

zones except zones 2 and 6. Zone 6 was very weakly acidic, however, in that 

the PA exceeded the NP by only 0.04; even zone 2 had a net PA of only 0.10. 

Kenealy regarded a net PA of 20 as already "relatively low" (Finding of Fact 

64). On the other hand, Kenealy's ABA for the sole shale zone, namely zone 
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11, yielded a net PA of 19.55; but the leachate test for this zone yielded a 

considerably lower net acidity, namely 4. 

On the basis of comparisons of the sort just described between the 

ABA and leachate test results, Kenealy concluded that his ABA and leachate 

test results reasonably confirmed each other, and that either set of results 

could be used to predict whether AMD would be produced by Magnum's proposed 

mining on the Munkacy site. To make such a prediction, it obviously was 

necessary to compute some appropriately weighted sum of the ABA and/or 

leachate test results for the various strata, so as to determine the effective 

NP or PA (ABA) and/or the effective acidity or alkalinity (leachate test) of 

the entire overburden. Kenealy performed this calculation, weighting the NP 

or PA of each layer above the coal layer by the layer thickness. Using his 

ABA results, the calculation indicated that the total weighted NP exceeded the 

total weighted PA by a factor of 2.12. Using his leachate test results, the 

total weighted alkalinity exceeded the.total weighted acidity by a factor of 

3.96. Kenealy, therefore, concluded that there is no significant potential 

for AMD production at the Munkacy portion of the site. 

DER has strongly challenged Kenealy's reasoning on numerous grounds. 

DER's expert Roger Hornberger testified that 11NP's of 5 or 10 or 20 or even 

3011 are too low to be relied on for the purpose of offsetting acidity. For 

the OA-1 strata Kenealy studied, the maximum NP was 2.97. Hornberger, 

therefore, felt that Kenealy's wei~hted ABA calculation was unreliable for the 

purpose of deciding whether the OA-1 strata had sufficient potential 

alkalinity to neutralize whatever PA was present. Hornberger also declared 

that the ASTM leachate test used by Kenealy is "of little use in predicting 

AMD or in overburden analysis work." 
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B. Steele's Testimony Concern ina Munkacy 

These DER criticisms of Kenealy's reasoning were supported by the 

testimony of Magnum's own expert witness Edward Steele. Steele agreed that 

measured NP's can be too low to be reliable for predicting actual acid 

neutralization under field conditions. According to Steele, NP's should be 

greater than 5 to be reliable; in other words, Steele does not agree with 

Hornberger that even NP's as large as 30 or more need not be reliable. 

However, because the maximum NP found by Kenealy for any OA-1 stratum was 

2.97, this difference of opinion between Hornberger and Steele is 

inconsequential for Kenealy's OA-1 ABA; for OA-1, Steele's testimony implies 

his agreement with Hornberger's assertion that Kenealy's ABA could not be 

relied on. 

Moreover, Steele also has no faith in the ASTM leachate test. In 

fact, Steele testified that his review of the evidence, including the OA-1 

overburden analysis in the Kenealy report, suggests that water draining 

through the Munkacy portion after Magnum's proposed mining activities would 

have a pH between 5. 5 and 6. 0, i.e. , would be moderately acidic. Steele 

granted, therefore, that the Munkacy portion does have the potential to 

produce moderately acidic AMD. 

In view of this concession by Steele, we need not take seriously 

Kenealy's conclusion that the observed AMD in the LN-1 and LN-2 discharges 

must have resulted from "something unique" in the abandoned B&D mine, e.g., 

from the disposal of "foreign" tipple refuse within the B&D mine. Since 

Steele himself was not convinced that Kenealy's ABA had shown that the Munkacy 

portion would not produce AMD, Kenealy's conclusion cannot be said to follow 

from his ABA. Nevertheless, despite this concession, Steele agreed with 

Kenealy that the observed AMD in the LN-1 and LN-2 discharges could not have 
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been caused by normal mining of the MK seam and, therefore, must have been 

caused by "foreign" tipple refuse within the B&D mine. Steele arrived at this 

conclusion on the basis of water samples he had taken at a number of locations 

where he believed the MK seam previously had been mined. 

These sample points of Steele's are located quite far from the 

Munkacy portion, however, compared to the distances from Munkacy of the 

discharges LN-1 and LN-2 (Findings of Fact 96, 98, and 101). Moreover, most 

of the water samples on which Steele's conclusion relied were taken from 

waters (e.g., impoundments or actual streams) that could not be expected to 

represent the water quality in discharges emanating £rom groundwater that has 

filtered through surface mining spoils. Furthermore, Magnum's evidence for 

its contention that Steele's sample points were located where the MK seam 

previously had been mined was indirect, based solely on maps furnished in 

applications by other operators mining permits (Findings of Fact 107 and 110), 

with no evidence confirming that mining of the MK seam actually had taken 

place where Steele had taken his samples. 

Steele's opinion that the AMD in LN-1 and LN-2 was caused by foreign 

tipple refuse in the B&D pit is made very dubious by the large distances of 

Steele's sample points from the Munkacy portion and the fact that most of his 

samples did not represent groundwater that had filtered through mining spoil. 

Steele himself testified that stratographic variations significant enough to 

affect an overburden analysis can occur in a distance of a few hundred feet 

(Finding of Fact 99); given this testimony, we do not see how Steele could 

conclude that his water samples, taken a mile or more from Munkacy, would 

predict the AMD potential of the Munkacy portion, even if all those samples 

had represented groundwater filtering through mining spoil. 
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In short, whether examined from the standpoint of Kenealy's or 

Steele's logic, the inference that the AMD in the LN-1 and LN-2 discharges was 

caused by foreign tipple refuse was not sound. The only direct testimony that 

B&D might have been depositing such refuse was given by Magnum's Mr. Strange 

(Finding of Fact 84) who admitted, however, that he really did not know what 

materials B&D was depositing into the pit amd that the deposits very well 

could have come from B&D's own mine (Finding of Fact 86). We reject the 

foreign tipple refuse suggestion as being little more than pure speculation. 

Nevertheless, we still have not fully dealt with Steele's testimony 

about the Munkacy portion because Steele offered an independent theory for 

believing that the Munkacy portion of the site would not produce AMD. 

According to Steele, Magnum's mining of the Munkacy portion would not produce 

AMD, in any event, because there will be no groundwater discharges of any kind 

from the Munkacy portion. This opinion of' Steele's rested on his belief (from 

his personal observations of the Munkacy portion and from the drill hole data 

provided to him) that groundwater had not been encountered in the drill holes; 

this belief of Steele's was bolstered by Steele's readings in the scientific 

literature, which, according to Steele, indicated that the strata on the 

Munkacy portion are very resistant to water infiltration. 

On the other hand, Steele admitted that he had no personal knowledge 

of the amount of water in the Munkacy portion drill holes, that he was relying 

solely on the drill hole data that had been reported to him, and that he never 

had returned to the Munkacy portion to see if there was water in those drill 

holes. Steele also agreed that the permit application states there is a 

perched water table at the Munkacy portion and that LN-1 and LN-2, which have 

persisted from at least March, 1981 to November, 1985 (Findings of Fact 31 and 

22), confirm the existence of that perched water table. DER's witness Nancy 
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Pointon testified that groundwater often is observed to infiltrate into drill 

holes that seem dry when drilled, and this testimony was not rebutted. 

As we see it, therefore, Steele's opinion that there would be no 

groundwater at the Munkacy portion to produce AMD also was little more than 

pure speculation, with essentially no underlying factual substant·iation and 

with considerable reason to question the opinion. Thus, Magnum did not meet 

its burden of showing that AMD at Munkacy would not result from Magnum's 

mining. 

C. Estoppel; Special Handling Plan 

Before we can go on to conclude that for the Munkacy portion DER's 

denial of the permit was not an abuse of discretion, however, we must examine 

two additional arguments raised by Magnum. First, Magnum maintains that 

Kenealy performed his overburden analyses at DER's request and in accordance 

with methods suggested by DER. Therefore, Magnum argues, DER is "estopped" 

from questioning the validity of the overburden analyses. Magnum has made no 

showing of the elements of estoppel, however. There has been no showing that 

Magnum changed its position, to its detriment, after justifiably relying on 

DER. P.L.E. Estoppel, §§21-25; Ohio Farmers Insurance Co. v. DER, 1981 EHB 

384 at 389, aff'd, 73 Pa.Cmwlth 18, 457 A.2d 1004 (1983). DER's letter (App. 

Ex. 19) describing overburden analysis techniques, on which Magnum apparently 

claims it relied, explicitly states (Ex. 19, p. 1): 

The Bureau of Surface Reclamation has not taken 
a position as to the technique(s) that will ulti­
mately be acceptable or unacceptable, nor does it 
believe that the above-listed techniques are neces­
sarily without problems. 

On its p.2, Ex. 19 further states: 

The overburden analysis should not be considered 
as a guarantee for obtaining a mine drainage 
permit, nor is it the single dispositive factor 
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in the decision to issue or deny a mine drainage 
permit. 

(emphasis in the original) 

It is evident that DER had reserved the right to question the results of its 

listed nominally acceptable overburden techniques, and that no applicant for a 

mining permit had any reason to think an apparently favorable overburden 

analysis would guarantee granting of a permit. Thus, there was no show.ing of 

justified reliance, and Magnum's estoppel claim must be rejected. 

We also have not yet dealt with Magnum's proposed "special handling 

plan" involving addition of agricultural lime to the potentially acid-forming 

layers in the overburden that are redeposited in the pit (Finding of Fact 18). 

Magnum seeks to convince the Board that this special handling will a-lmos.t 

certainly completely neutralize any acid-forming potential at the site,. so 

that there will be almost no possibility of AMIJ even if the Board believes 

that without special handling Magnum has riot met its burden. Unfortunately 

:lior Magnum, it presented absolutely no evidence t.hat could so convince the 

Board. While adding lime may help neutralize the potentially acid-forming 

layers in the overburden, there was nothing on the record to indicate: that 20 

tons/ acre, the amount proposed by Magnum, would be sufficient; the nece·ssary 

amount could be over 200 tons/acre, insofar as the record Magnum made is 

concerned. Certainly there was no estimate whatsoever of, e .. g., how much the 

pH of discharges like LN-1 or LN-2 would have been increased if 20 tons/acre 

of lime had been included in the spoil from which LN-1 and LN,..2 were 

emanating. In Magnum's brief, its sole arguments in support of the special 

handling plan literally were no more than the following excerpts from Stee1e's 

testimony, offered as part of Magnum's proposed Findings of Fact: 

Alkaline Additive 

Steele - I to not believe the addition of alkaline 
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material is necessary in the case of Sabin­
Effinger (717). 

- The addition of 20 tons/acre of alkaline 
material on Effinger-Sabin would give an 
additional source of alkalinity over what 
is already there (718). 

It may be that Magnum's proposed special handling plan is not 

properly before us, because it was not part of the amended permit application 

filed in October, 1983 and never was formally denied by DER (Findings of Fact 

16-19). During the hearing, however, DER's witnesses obviously were cognizant 

of the proposal, and made it quite clear that Magnum's proposed special 

handling had not shaken their belief that Magnum's mining of the Munkacy 

portion would produce AMD (Finding of Fact 19). Taking this testimony of 

DER's as the equivalent of DER's formal rejection of Magnum's proposed special 

handling, we hold that Magnum did not meet its burden of showing that the 

addition of 20 tons/acre of lime would be sufficient to prevent AMD discharges 

from the Munkacy portion. We already have ruled that if special handling is 

ignored, Magnum did not meet its burden. We hold that, insofar as the Munkacy 

portion is concerned, DER's refusal to grant Magnum its requested permit was 

not an abuse of discretion. 

III. The Effinger Portion 

There are no former mines on or abutting the Effinger portion of the 

site. Of Steele's water samples purporting to show that mining the MK seam 

would not produce AMD, the closest to the Effinger portion was about 7,000-

feet from the Effinger center. Therefore, our previous discussion of the 

relevance of these water samples to the expected AMD potential of the Munkacy 

portion is at least equally pertinent to the relevance of these water samples 

to the expected AMD potential of the Effinger portion. We do not see how 

Steele could conclude that his water samples would predict the AMD potential 
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of the Effinger portion even if all those samples had represented groundwater 

filtering through mining spoil. DER itself did not claim that AMD discha.rges 

LN-1, LN-2 and LN-A, which are at least 4500 feet from the center of the 

Effinger portion, directly represented the kinds of discharges which might be 

expected from mining the MK seam on. the Effing~r portion .. 

A. Kenealy;' s Overburden Analysis for Test Hole OA-2 

Consequently any decision about the AMD potential of the Effinger 

portion must rest solely on the overburden analyses performed. For the 

Effinger portion, Magnum offered overburden analyses by Steele as well as by 

Kenealy. We will first discuss the Kenealy overburden analysis, which was 

performed by Kenealy using the same procedure as has been described ea1Jli,er, 

on the strata found in his Test Hole OA-2. 

Fourteen of the zones delineated by Kenealy at OA-2 w.ere above the 

coal layer; of these, eleven were sandstorte and three were shale. In th~ 

ABA, four of thes.e sandstone layers had a PA greater than the NP, by the 

amounts 0.03· (zone 1), 0.18 (zones 2 and 3) and 6.12 (zone 12). Keneal:y:'s 

leachate tests found alkalinities exceeding· acidities for all but two of the· 

above-discussed eleven sandstone layers, namely zones 1 and. 12,. whose net. 

acidities were 1 and 4, respectively. Two of the shale layers, namely layers 

13 and 14, had an NP exceeding the PA by amounts of 18.64 and 8.04, 

respectively; these .shale layers also had net alkalinities in the leachate 

tests, equal to 21 and 18, respectively. Shale layer 11 had a PA exceeding 

the NP by 41.9, however; correspondingly the leachate tes·t showed this layer 

had a net acidity of 6. 

Once again, apparently on the basis of comparisons of this sort, 

Kenealy concluded that his ABA and leachate tests for Test Hole OA-2 

904 



reasonably confirmed each other, and that either set of results could be used 

to predict whether Magnum's proposed mining would produce AMD. Employing 

weighting by layer thickness, Kenealy computed that the total weighted NP for 

Test Hole OA-2 exceeded the total weighted PA by a factor of 2.36. Using his 

leachate test results, the total weighted alkalinity exceeded the total 

weighted acidity by a factor of 3.94. Thus, Kenealy concluded that there is 

no significant potential for AMD production at the Effinger portion of the 

site. Indeed, Kenealy felt that, if anything, the Effinger portion had even 

less likelihood of producing AMD than the Munkacy portion, whose probability 

of producing AMD was already low according to Kenealy. 

DER's objections to Kenealy's reasoning for the Munkacy portion apply 

equally well to his reasoning for the Effinger portion. For the sandstone 

layers in OA-2 the maximum NP was 4.38, but this maximum NP was attained in 

zone 12 which (as explained above) actually had a PA exceeding this NP by 

6.12; all the other sandstone zones had NP's of at most 2.25. The two shale 

zones 13 and 14 wherein the NP exceeded the PA did have larger NP's than the 

sandstones, namely 23.3 and 10.6 respectively. It remains the case, however, 

that none of the OA-2 zones had NP's as high as 30, a value Hornberger felt 

still was too low to be relied on for the purpose of offsetting acidity; 

moreover, all zones other than the shale zones 13 and 14 even had NP's less 

than the value of 5 that Steele felt was required for reliability. Steele did 

no-t testify concerning-the Effinger portion--as he did testify concerning the 

Munkacy portion--that his review of the Kenealy report indicated that water 

draining through the Effinger portion after Magnum's proposed mining would be 

acidic. Nevertheless, viewing Kenealy's overburden analyses for OA-2 in the 
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light of DER's and Steele's objections thereto, we cannot feel that this 

analysis of Kenealy's, standing alone, shows that AMD at Effinger would not 

result from Magnum's mining. 

B. Steele's Overburden Analysis 

Kenealy's overburden analysis for the Effinger portion did not stand 

alone; although Steele criticized Kenealy's overburden analysis, Steele, on 

the basis of his own overburden analysis for Effinger, supported Kenealy's 

conclusion that there is no significant potential for AMD production at the 

Effinger portion. Steele performed his overburden analysis for two newly 

drilled holes, Test Holes OB-1 and OC-1, on the Effinger portion because he 

believed Kenealy's Test Hole OA-2 was not representative of the lithology on 

the Effinger portion; OB-1 was drilled about 250 feet south of OA-2, and OC-1 

was about 800 feet north of OA-2. At OB-1, Steele delineated nine sandstone 

zones, lying above seven shale zones (zones 10 through 16) extending down to 

the coal layer; at OC-1 there again were nine sandstone zones lying above the 

shale, but ten shale zones (zones 10 through 16) were delineated between the 

sandstone and the coal. 

Steele computed the PA of each zone from the total sulfur content, 

not merely the pyritic sulfur (as Kenealy had done, Finding of Fact 54). 

Except for using the total sulfur, instead of the pyritic sulfur, Steele's 

determination of the NP and PA for each zone was accomplished in much the same 

manner as Kenealy's. Steele found that the NP's and PA's of all the sandstone 

zones in OB-1 and OC-1 were very small, certainly less than the value of 5 he 

believed was as small as could be considered reliable for predicting acid 

formation or neutralization under field conditions (Findings of Fact 75 and 

141). Thus, he regarded the sandstone as essentially inert for the purpose of 

acid formation or neutralization; accordingly, the sandstone was ignored in 
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his computations (described below) of the effective acid producing potentials 

and neutralization potentials of the entire overburdens at OB-1 and OC-1. 

The NP 1 s and PA 1 s of several of the shale zones at OB-1 and OC-1 were 

considerably greater than 5, however, and therefore reliable, in Steele 1 s 

view, for predicting acid formation or neutralization. The maximum NP in OB-1 

was 25.96 (zone 11); the maximum NP in OC-1 was 36.57 (zone 16), and four 

other shale zones (13, 15, 18 and 19) had NP 1 s exceeding 30. At the same 

time, one of the shale zones in OB-1 had a PA of 86.25 (zone 12), while two of 

the shale zones in OC-1 had a PA of 35.63. To estimate the acid formation or 

neutralization capabilities of the entire overburdens at OB-1 and OC-1, Steele 

first weighted the PA and NP values for each zone by the zone thickness, as 

Kenealy also did (Finding of Fact 66), and then summed those weighted values 

by three different procedures (Findings of Fact 149-151). Each of these 

summation procedures, one identical to Kenealy 1 s (Finding of Fact 67), and the 

other two reasonable variants, yielded·an 11effective11 (i.e. total weighted) 

NP that exceeded the effective PA, for each of the Test Holes OB-1 and OC-1; 

the actual ratios of the effective NP to the effective PA by the three 

summation procedures were 1.19, 1.22 and 1.3 for OB-1, and were 2.87, 3.61 and 

14.2 for OC-1. 

On the basis of these results Steele concluded 11to a reasonable 

degree of scientific certainty11 (which Steele interpreted as meaning 99% 

certain) that the Effinger portion would not produce AMD after Magnum•s 

proposed mining. This conclusion of Steele 1 s did not rest strongly on the 

Sturey leachate tests Steele conducted for OB-1 and OC-1; according to Steele 

those leachate tests merely provided confirmation (somewhat less satisfactory 

for OC-1 than for OB-1) that his ABA summation procedures were reliable. 

Consequently, we need not further discuss Steele 1 s Sturey leachate tests whose 
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utility for predicting post mining water quality has not been determined, as 

Steele himself admitted (Finding of Fact 159). The primary question now 

before us is how confident we can be in the predictive value of Steele's 

overburden analysis, from which he deduced his 11 99% certain11 conclusion that 

the Effinger portion would not produce post mining AMD. 

To a considerable degree, DER's criticisms of Steele's ABA summation 

procedures paralleled DER's criticism of Kenealy's ABA summation. These 

criticisms were described only cursorily in connection with our discussion of 

Kenealy's ABA because Kenealy's results also had been criticized by Magnum's 

own witness Steele, on whose testimony we could and did rely for the purpose 

of assessing the reliability of Kenealy's results. One of DER's major (but 

heretofore not mentioned) objections to Steele's and Kenealy's overburden 

analyses was the fact that Magnum had not demonstrated successful 11 fizz" tests 

for any of the strata in Test Holes OA-1, OA-2, OB-1 and OC-1. In particular, 

concentrating now on Steele's overburden analysis, fizz tests actually were 

performed on each of the zones in OB-1 and OC-1, but no fizz was observed in 

any zone. 

A fizz test of a rock sample is performed by applying a 

predetermined concentration of hydrochloric acid to the sample, and then 

recording the intensity of 11 fizzing," i.e., of escaping gas effervescence, 

induced by the acid. According to DER's expert witnesses, the fizz test is an 

important indication of acid neutralization potential. Hornberger testified, 

moreover, that the fizz test is needed in order to properly interpret the 

measured NP. In particular, Hornberger believes that when fizzing is absent, 

an NP less than 100 ordinarily is not a reliable indicator that potential 

alkalinity is available to neutralize the acidity potential of various 

portions of the overburden. As we already have explained, the maximum NP 
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observed by Steele in either OB-1 or OC-1 was 36.57, which is far less than 

100. Thus, although Hornberger sometimes (e.g., when there is strong fizzing) 

may be willing to regard NP's less than 100 as reliable indicators of 

potential alkalinity, he had no faith in the neutralizing powers of the strata 

in OB-1 and OC-1. This being the case, Hornberger quite logically placed no 

credence in the results of any of the three Steele summation procedures. 

DER had other criticisms of Steele's overburden analysis, of course, 

e.g., that weighting the strata by layer thickness does not take into account 

the differing horizontal extents of the strata; according to Hornberger it 

would be more correct to weight the strata by their total volumes or their 

total masses, rather than merely by their thicknesses. Objections such as 

these were not strongly put forth, however; it was apparent that DER's main 

concern was that Steele was overestimating the actual neutralization 

potentials of the strata in OB-1 and OC-1. The issue before us can be put 

quite simply, therefore: Do we agree with Steele that NP's greater than 5 can 

be relied on to neutralize acidity, or do we agree with Hornberger that, in 

the absence of fizzing, NP's less than 100 generally are not reliable for this 

neutralizing purpose? 

We have already recognized the limitations of ABA in Sanner Brothers 

Coal Company v. DER, 1987 EHB 202, where we stated 

OA, using any technique, is not an exact science. 
The ABA technique's accuracy and· reliability is par­
ticularly questionable where there is a lack of ex­
tremes in alkalinity or acidity. In other words, the 
ABA method is reasonably valid where it predicts a 
highly alkaline or highly acidic discharge. But, 
where, as in the present case, the discharge is pre­
dicted to be slightly acidic or slightly alkaline, 
the test has little or no value. Sanner's own expert, 
Ronald L. Schrock, admitted so on cross-examination: 

Q) Would you be able to say, with any degree of 
scientific certainty, that there will not be 
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an acid discharge post mining? 

A) Not based just on these numbers. 
(N.T. 345) 

Part of the problem lies with the fact that the ABA 
method attempts to directly equate the acid producing 
characteristics of soils with the alkalinity producing 
characteristics of soils. The resulting values do not 
necessarily correspond to real world values, because 
acidity is actually produced more quickly than alka­
linity in nature. 

1987 EHB at 224-225 
(footnotes omitted) 

We find the circumstances here to be analogous to those in Sanner Brothers and 

again accept the Department's arguments that, in the absence of fizzing, an NP 

less than 100 generally is not a reliable indicator of potential alkalinity. 

If the Board had not addressed the reliability of ABA in Sanner 

Brothers, our conclusion would be based on the Board's assessment of the 

weight of the testimony. The Board found·both these witnesses believable and 

forthright; certainly Steele's willingness to criticize his fellow expert 

Kenealy's overburden analysis enhanced his own credibility. There can be no 

doubt, however, that Hornberger is much the more qualified to give opinion 

testimony on the utility of overburden analysis procedures for predicting AMD 

formation under field conditions. For instance, Hornberger has an M.S. degree 

in geology from Penn State University, Steele does not have a higher degree, 

although he has taken some postgraduate courses in subjects relevant to 

overburden analysis, e.g., a Penn State course in advanced groundwater 

geochemistry. Hornberger has been involved in a research project that resulted 

in a report titled, "Delineation of Acid Mine Drainage Potential of Coal 

Bearing Strata of the Pottsville and Allegheny Groups in Western 

Pennsylvania"; Steele has had no formal research experience and has not 

published any comparably relevant (to overburden 
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analysis) research report, although he has published a report for DER titled, 

"Erosion and Sedimentation Control Manual for Surface Mines." Hornberger has 

taught short courses on overburden analysis at Penn State University and is 

the principal author of DER's manual on the interpretation of overburden 

analysis; Steele has no comparable credentials. 

We hold, therefore, that, in the absence of fizzing, an NP less than 

100 generally was not, in this case, a reliable indicator of potential 

alkalinity. With this holding, recognizing that our previous rejections of 

Magnum's estoppel and special handling claims for Munkacy pertain equally well 

to Effinger, it follows that DER's denial of Magnum's permit application for 

the Effinger portion cannot be termed an abuse of it's discretion. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties to this appeal and 

the subject matter thereof. 

2. The burden of showing DER's denial of Magnum's permit application 

was an abuse of DER's discretion or an arbitrary exercise of DER's duties or 

functions falls on Magnum. 25 Pa.Code §21.101(c)(l). 

3. Magnum has the threshold burden of rebutting any DER claims that 

Magnum has' not complied with all applicable regulations. 

4. In this rebuttal Magnum may employ all lawful defenses, such as 

rebuttal and waiver, but the existence of such defenses cannot relieve Magnum 

of its obligation not to pollute the waters of the Commonwealth by its mining 

activities. 

5. As this appeal has evolved, it turns on whether or not Magnum has 

complied with 25 Pa.Code §86.37(a)(3). 

6. Magnum's burden under 25 Pa.Code §86.37(a)(3) is to demonstrate, 

by a preponderance of the evidence, that pollution of the surface and 
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groundwaters 

will not result from its proposed mining activities. Harman Coal Co. v. Com., 

Dept. of Envir. Resources, 34 Pa.Cmwlth. 610, 384 A.2d 289 (1978). 

7. Magnum's evidence for its contention that its expert's Steele's 

water sampling points were located where the Middle Kitanning coal seam 

previously had been mined was indirect and uncorraborated. 

8. Magnum's experts' inference that the observed AMD in the LN-1 and 

LN-2 discharges was caused, e.g., by foreign tipple refuse was unsound. 

9. The suggestion that the AMD in the LN-1 and LN-2 discharges was 

caused, e.g., by foreign tipple refuse was little more than pure speculation. 

10. Magnum's expert's Steele's opinion that there would be no 

groundwater at the Munkacy portion of the site to produce AMD also was little 

more than pure speculation. 

11. Magnum's claim that DER is estopped from questioning the validity 

of Magnum's overburden analysis is rejected, because Magnum has made no 

showing of the necessary elements of its estoppel claim. 

12. Magnum has not met its burden of showing that the addition of 20 

tons/acre of lime will prevent any AMD discharges from either the Munkacy or 

the Effinger portions of the site. 

13. In the absence of fizzing, an NP of less than 100 was not a 

reliable indicator of potential alkalinity on this site. 

14. DER's expert's opinion on the reliability of Magnum's overburden 

analysis was the more credible because, although Magnum's and DER's experts 

were equally believable and forthright on the witness stand, DER's expert 

Roger Hornberger was much more qualified than Magnum's experts to give opinion 

testimony on the utility of overburden analysis procedures for predicting AMD 

formation under field conditions. 
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15. For either the Munkacy or Effinger portion of the site, Magnum 

has not met its burden of showing that DER's denial of Magnum's permit 

application was an abuse of DER's discretion or an arbitrary exercise of DER's 

duties or functions. 

ORDER 

AND NOW, this 4th day of October, 1988, it is ordered that the 

appeal of Magnum Minerals, Inc. is dismissed. 

DATED: October 4, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODmOnwealth, DER: 
Michael ·E. Arch, Esq. 
Western Region 
For Appellant: 
Leo M. Stepanian, Esq. 
STEPANIAN & MUSCATELO 
Butler, PA 

ENVIRONMENTAL HEARING BOARD 

tV~p:gd 
WILLIAM A. ROTH, MEMBER 
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C:CMMONWe:AL.n-t OJI' I'I~NSYLVANIA 

ENVIRONMENTAL. HEARING BOARC 
101 South Second Street 

Suites Three - Five 
ll.arrisburg,. PA 17101 

(717) 787-3483 M. OIANE SMITH 
~AR"f TO THIE IICAI'D 

FLIGHT SYSTEMS,. INC. 

v. 

: 
: . . . . EBB Docket No. 86-662-W 

COHMONWEALTH OF PENNSYLVANIA 
DEP.AR'.IMENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: October 5, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION . TO COMPEL 

Where Appellant has requested in~ormation from the Department of 

Environmental Resources concerning investigations of groundwater contamination 

at other facilities within a ten mile radius of its facility and enforcement 

actions relating to other alleged dischargers of hazardous waste within 

Cumberland County, the Department's objections that these requests are 

overbroad, burdensome, and not reasonably calculated to lead to admissible 

evidence and that production of such information would be overly burdensome 

are sustained in part and overruled in part. The Department must state its 

objections with specificity. 

OPINION 

This matter was initiated by an appeal by Flight Systems, Inc. 

(Flight Systems) of the Department of Environmental Resource~' (Department) 

November 25, 1986 order determining that Flight Systems engaged in the 

unlawful discharge of hazardous waste at its Hempt Road facility in Silver 
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Spring Township, Cumberland County, in violation of the Solid Waste Management 

Act, the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq., 

and the Clean Streams Law, the Act of June 25, 1937, P.L. 1987, as amended, 

35 P.S. §691.1 ~ seq. The Department alleged that Flight Systems was 

discharging 1-1-1 trichloroethane (TCE), methylene chloride, and other 

volatile organic compounds (VOC's), causing groundwater pollution in the area 

of Flight Systems' Hempt Road facility and nearby residential wells and 

ordered it to cease this practice. 

On December 30, 1986, Flight Systems propounded interrogatories 

seeking, inter ~' information concerning any Department investigation of 

groundwater pollution within a ten mile radius of its Hempt Road facility, as 

well as information concerning the Department's enforcement actions relating 

to any other entity in Cumberland County discharging hazardous waste. 

The Department objected to these interrogatories on the grounds that 

they were overbroad, not reasonably calculated to lead to the discovery of 

admissible evidence, and would impose an unreasonable annoyance, oppression 

and burden on the Department. The Department was willing, however, to provide 

information about studies conducted and enforcement actions regarding other 

entities within one-half mile of the Hempt Road facility. The Department 

similarly objected to Flight Systems' December 30, 1986 request for production 

of documents. 

Flight Systems filed a motion to compel on July 11, 1988, and the 

Department responded to the motion on September 2, 1988. Flight Systems' 

motion is now before us for disposition. 

Discovery practice before the Board is governed generally by the 

Pennsylvania Rules of Civil Procedure. 25 Pa.Code §21.111. The Rules of 
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Civil Procedure allow the discovery of all information reasonably calculated 

to lead to admissible evidence. Pa.R.C.P. No. 4003.1. 

We will deal first with the Department's general objections •. The 

Department alleges that the information requested by Flight Systems is 

overbroad and not reasonably calculated to lead to admissible evidence. These 

objections are improper, as objections to interrogatories must be specific. 

See Goodrich Amram 2d §4006(a). While the Department should have set forth 

its specific reasons for objecting to the discovery requests in its response, 

we will, in the interests of expediency, consider the arguments contained in 

its brief in support of its response. 

The Department gives no reason in support of its one-half mile 

cut-off point, but it does state in its brief in support of its response that 

it is improbable that the source of the groundwater contamination would be 

found on the eastern side of the Susqueha~na River. The Board finds the 

Department's statement regarding the eastern side of the Susquehanna River 

persuasive and will not compel discovery as to its investigations of 

groundwater pollution east of the Susquehanna River. However, the Department 

fails to substantiate its argument regarding the ten mile radius of the Hempt 

Road facility or its enforcement actions relating to hazardous waste 

discharges in Cumberland County. 

0 The Department argues that the interrogatories and the request for 

production of documents are unduly burdensome because they do not place a time 

limit on the request for information and would thus generate a great deal of 

work for Department personnel. The Pennsylvania Rules of Civil Procedure 

provide limitations on the scope of discovery, restricting discovery that 

11would cause unreasonable annoyance, embarrassment, oppression, burden or 

expense. 11 Pa.R.C.P. No. 4011. We will sustain the Department's objection in 
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part and grant Flight Systems' motion in part. The order at issue contains 

references to testing of residential wells for VOC's in 1985, which 

information appeared to form part of the basis for the order. We will compel 

the Department to provide information from 1985 onward. We again note that 

the Department failed to substantiate its objections, a burden which is the 

Department's and not the Board's. 

Finally, the Department objects to Flight Systems• discovery 

requests seeking information on hazardous substances other than those found in 

the groundwater in the vicinity of the Hempt Road facility. We agree that 

this request is overbroad and, therefore, the Department may limit its 

response to those substances which Flight Systems has allegedly discharged, 

namely TCE, methylene chloride, and other VOC's. See Houtzdale v. DER, 1986 

EHB 1161. 

0 

ORDER 

AND NOW, this 5th day of October, it is ordered that: 

1) Flight Systems' motion to compel is granted in part and 

denied in part; 

2) On or before November 4, 1988, the Department shall 

respond to Flight Systems' interrogatories and request for production 

of documents. The Department shall provide information relating to 

studies of groundwater contamination from facilities west of the 

Susquehanna River allegedly discharging TCE, methylene chloride and 

other VOC's from 1985 onward. The Department shall also provide 

information regarding enforcement activities relating to 
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alleged discharges of TCE, methylene chloride, and other VOC's within 

Cumberland County from 1985 to the present. 

DATED: October 5, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

P'or the Commonwealth, DER.: 
J. Robert Stoltzfus, Esq. 
Eastern Region 
P'or Appellant: 
Ronald M. Katzman, Esq. 
GOLDBERG, KATZMAN & SHIPMAN 
Harrisburg, PA 
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INGRID MORNING 

v. 

C:OMMONWUL'Tl-4 0,. ~NSYI..VANIA 
ENVIRONMENTAL. HEARING BOARD 

101 South Second Streec 
Suites Three - Fi~e 

Harrisburg. PA 17101 

(717) 787-34.83 

: 
: 
: EBB Docket No. 88-094-M 
: 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

: 
: Issued: October 6, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

JOINT MOTION FOR JUDGMENT ON THE PLEADINGS 

M. DIANE SMI'TM 
KC:MTAin' TO 'nC 80AM) 

A Joint Motion for Judgment on the Pleadings will not be granted (1) 

when it would result in a precedent-setting ruling entered without a thorough 

consideration of facts and law, and (2) when a party has not been involved in 

the case because of an oversight. 

OPINION 

On March 16, 1988, Ingrid Morning (Appellant) filed a Notice of 

Appeal from the alleged failure of the Department of Environmental Resources 

(DER) to act upon a proposed amendment to the Official Sewage Facilities Plan 

(Official Plan) of Pike Township, Berks County, pertaining to the Hidden 

Hollow Subdivision. In the Notice of Appeal, Appellant alleged that the 

proposed amendment was filed with DER on or about October 19, 1987. Since DER 

did not act upon the proposed amendmen·t within 120 days, it was deemed 

approved under 25 Pa. Code §71.16. 

In a pre-hearing memorandum filed on June 30, 1988, Appellant stated 

that the Hidden Hollow Subdivision is located partly in Pike Township and 
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partly in District Township, Berks County. The proposed amendment to Pike 

Township's Official Plan was received by DER on or about October 19, 1987. 

DER took no action on the proposed amendment within 120 days after that date 

and made no effort to secure a time extension. While DER sent a letter to 

both townships on March 18, 1988, setting forth the need for additional 

information, that communication took place after the 120 days had expired on 

Pike Township's submission. 

DER filed a Motion to Dismiss the appeal on July 18, 1988, 

challenging Appellant's standing to appeal and asserting that Pike Township's 

proposed amendment was not deemed approved. In support of this assertion, DER 

alleged that (1) since the Hidden Hollow Subdivision is located in Pike and 

District Townships, both municipalities had to file proposed amendments; (2) 

while Pike Township filed its proposed amendment on October 19, 1987, District 

Township did not file its proposed amendment until December 11, 1987; (3) 

neither proposed amendment was complete and acceptable; and (4) DER has no 

duty to act, and the 120 days does not begin to run, until complete and 

acceptable proposed amendments are filed. 

Appellant answered the Motion to Dismiss on August 30, 1988, agreeing 

with DER's assertions that the proposed amendments were incomplete and 

unacceptable but disagreeing with DER's position that Appellant had no 

standing to appeal. On the same date, the parties filed a Joint Motion for 

Judgment on the Pleadings, together with a joint memorandum of law and a 

proposed order. This Joint Motion would have the Board rule that DER's 

failure to act within 120 days did not result in a deemed approval o.f the 

proposed amendment to Pike Township's Official Plan. 

Section 5 of the Pennsylvania Sewage Facilities Act (SFA), Act of 

January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.5, requires each 
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municipality to submit to DER an Official Plan and, "from time to time," 

revisions thereto as required by DER regulations. 25 Pa. Code §§71.1 et seq. 

contain the regulations adopted by DER pursuant to the SFA. These regulations 

draw a distinction between an Official Plan revision and an Official Plan 

supplement. 

A supplement is permitted when the Official Plan adequately provides 

for the sewage disposal needs of a proposed subdivision [25 Pa. Code 

§71.15 (c)]. A revision is required in all other cases [25 Pa. Code §71.15 

(a) and (b)]. A supplement need not contain all of the detail required of a 

revision (25 Pa. Code §§71.14) and need not be approved by local planning 

agencies (25 Pa. Code §§71.15 and 71.16). 

DER is given 45 days to act on a supplement [25 Pa. Code §71.15 (c) 

(3)] and 120 days to act on a revision [25 Pa. Code §71.16 (c)]. The revision 

is deemed approved if DER does not act within the 120 days and does not 

request an extension of time (25 Pa. Code §71.16 (d)]. No similar sanction 

applies to the failure of DER to act timely on a supplement. DER has wide 

discretion in determining whether a particular submission represents a 

revision or a supplement. Swartwood v. DER, 1979 EHB 248, affirmed 56 Pa. 

Cmwlth. 298, 424 A.2d 993 (1981). 

It is not clear from the record in the present case (consisting at 

this point solely of documents filed with the Board) whether Pike Township 

submitted a supplement or a revision. The transmittal letter calls it a 

supplement but the resolution adopted by the Township's Board of Supervisors 

calls it a revision. DER's letter of March 18, 1988, pointing out to both 

Pike Township and District Township the incompleteness of their submissions, 

refers to them as a supplement. Yet, the letter also cites 25 Pa. Code §71.16 

(a) and the 120-day review period applicable to revisions. Appellant's 
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pre-hearing memorandum avoids the use of either supplement or revision but 

treats the submission as a revision. DER's Motion to Dismiss employs both 

terms but also treats the filing as a revision. 

If Pike Township submitted a supplement, the 120-day review period 

provided for in 25 Pa. Code §71.16 (c) and the "deemed approved" consequence 

of 25 Pa. Code §71.16 (d) are not applicable. If, on the other hand, Pike 

Township submitted a revision, those sections of the regulations do apply. 

Unfortunately, the language used by DER sends a mixed signal and the Board 

cannot determine whether DER exercised its discretion by calling it a 

supplement or by calling it a revision. 

Even if it be assumed, for purposes of disposing of the Joint Motion, 

that Pike Township submitted a revision, the uncertainties do not vanish. The 

Board is being asked to rule that (1) the 120 days does not begin to run until 

the submission is complete in all respects; (2) the 120 days does not begin to 

run with respect to a revision that involves a proposed subdivision extending 

into two or more municipalities until each municipality submits a complete 

revision; and (3) a letter sent by DER after the expiration of 120 days, 

enumerating deficiencies in the submission, is adequate to toll the running of 

the 120-day review period. 

These issues are matters of first impression before the Board. While 

the completeness of the submission has been referred to peripherally in 

previous decisions (Butera v. DER, 1981 EHB 53 at page 60; Sultanik v. DER, 

1986 EHB 1238 at page 1240), the Board has never squarely faced the question 

presented here. And the only decisions pertaining to the effectiveness of a 

DER letter in tolling the running of the 120-day review period involved 

letters sent before the 120 days had run (Beaver Construction Company v. 

Commonwealth, Department of Environmental Resources, No. 1767 C.D. 1980, 
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unreported opinion and order issued October 2, 1980; Butera v. DER, 1981 EHB 

53. Eagles' View Lake, Inc. v. DER, 1978 EHB 44). 

It would be inappropriate for the Board to render a precedent-setting 

decision on these issues on the basis of a joint motion filed by nominally 

adverse but correlative parties and supported only by a meager record and 

one-page legal memorandum. A much fuller exposition of the facts and a much 

deeper examination of the law is needed before the Board can take such action. 

There is another reason why the Joint Motion cannot be granted. This 

case involves an appeal from a deemed approval of an amendment to an Official 

Plan. The Board's rules at 25 Pa. Code §21.51 (f) and (g) require the 

appellant to serve a copy of the Notice of Appeal upon the recipient of the 

approval forming the subject matter of the appeal. Such service subjects the 

recipient "to the jurisdiction of the Board as a party appellee." While it 

appears that Appellant did serve Pike Township with at least some of the 

filings, it is apparent that Appellant., DER and the Board itself all 

overlooked the fact that Pike Township was automatically a party appellee. 

This oversight undoubtedly resulted from the fact that this appeal, 

unlike typical third-party appeals, challenges DER's non-action rather than 

its action. Nonetheless, the Board's rules are clear. When an appeal 

contests DER's approval of a submission, however that approval comes about, 

the recipient of the approval automatically becomes a party appellee. The 

Board obviously cannot act on the Joint Motion without giving Pike Township 

the opportunity to file an Answer. 
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ORDER 

AND NOW, this 6th day of October, 1988, it is ordered as follows: 

1. Pike Township shall be added to the caption of this case as a 

party appellee and the caption shall be: 

INGRID MORNING : 
v. 

COMMONWEALTH OF PENNSYLVANIA, : 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and PIKE TOWNSHIP 

EHB Docket No. 88-094-M 

2. Copies of all docket entries and documents in the Board's file at 

this docket number shall be sent by the Board to Pike Township along with a 

copy of this Opinion and Order. 

3. Pike Township will have a period of thirty (30) days from the 

date of this Order to file a response, if it chooses to do so, to the Joint 

Motion for Judgment on the Pleadings. 

4. All other proceedings will be stayed until further notice. 

ENVIRONMENTAL HEARING BOARD 

DATED: October 6, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the CODBDOnwealtb, DER: 
Norman G. Matlock, Esq. 
Eastern Region 

Shirley A. Rhoads/Pike Township (w/enclosures) 
Oley, PA 

For Appellant: 
Randall J. Brubaker, Esq./Ingrid Morning 
Philadelphia, PA 
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CITY OF HARRISBURG 

v. 

COMMONW~L. 'T'H 0,. ltefNSYL VANIA 

ENVIRONMENTAL. HEARING BOARD 
101 South Second Street 

Suites Three - Fi•e 
Barrisbura, PA 17101 

(717) 787-3483 

. . . . 
: EHB Docket No. 88-120-F . . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: October 6, 1988 

Synopsis: 

OPINION AND ORDER SUR 
MOTION TO LIMIT ISSUES 

M. DIANE SMITH 
MCitCTAin' TO n4C 80oUID 

An Appellant•s Motion to Limit Issues is granted in part and denied in 

part in an appeal from a denial of water quality certification by the 

Department of Environmental Resources -(DER) pursuant to Section 401 of the 

Federal Clean Water Act, 33 U.S.C. §1341. Section 401 allows DER to apply 

state law requirements regarding discharges of pollutants which are more 

stringent than those established under the Act. In addition, Section 401 

authorizes DER to examine any point source and non-point source discharges of 

pollutants which result from the construction and operation of the project, 

whether these discharges occur upstream or downstream of the dam itself. 

Section 401 does not, however, authorize DER to examine the environmental 

effects of "discharges of dredged or fill material," except to the extent that 

these discharges cause "discharges of pollutants." Nor does Section 401 

authorize DER to examine "discharges of pollution." Applying this reasoning in 

the instant case, DER exceeded its authority by considering the effect of the 

project on wetlands, on fish migration, and on aquatic resources to the extent 
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that these resources are affected solely by physical changes in the river. 

The scope of evidence at the hearing will be limited accordingly. 

OPINION 

I Introduction 

This case involves an appeal by the City of Harrisburg (City) from the 

denial by the Department of Environmental Resources (DER) of the City's 

request for water quality certification pursuant to Section 401 of the Federal 

Clean Water Act, 33 U.S.C. §1341. The project for which the City sought 

certification is the "Dock Street Dam and Lake Project"--a proposed 

hydroelectric dam to be constructed across the Susquehanna River. Requests to 

intervene in this proceeding have been filed by the Pennsylvania Fish 

Commission, by Voith Hydro, Inc. (the company which manufactures the turbines 

the City plans to use in the project), and by five environmental groups: 

the Pennsylvania Environmental Defense Foundation, the Natural Resources 

Defense Council, Inc., the Governor Pinchot Group of the Sierra Club, the 

Appalachian Audubon Society, and the Pennsylvania Federation of Sportsmen's 

Clubs. 1 

This Opinion and Order will address the City's Motion for Summary 

Judgment (since amended to request either partial summary judgment or an order 

limiting the issues for hearing) which was filed along with a supporting brief 

on May 26, 1988. Briefs opposing the motion were filed by DER and the 

environmental groups on July 15, 1988. The City filed a Reply Brief on August 

17, 1988, in which it amended its motion to request either partial summary 

1 A separate Opinion and Order on these requests to intervene is being issued 
on this same date. 
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judgment or an order limiting the issues. 2 

In its motion and brief, the City argues that DER overstepped its 

authority under Section 401 in denying the City's request for certification. 

According to the City, DER has authority under Section 401 to examine only 

whether, as a result of the dam's operation, the water downstream of the dam 

will violate DER's water quality regulations at 25 Pa. Code Chapter 93. 3 

These regulations are approved by the Environmental Protection Agency (EPA) 

pursuant to Section 303 of the Clean Water Act, 33 U.S.C. §1313. The City 

argues that, under the Federal Power Act, 16 U.S.C. §791 et ~. the licensing 

of hydroelectric projecti on interstate waterways is within the "exclusive 

jurisdiction .. of the Federal Energy Regulatory Commission (FERC), and that 

DER's alleged excursion beyond Section 401 constitutes an unlawful 

infringement upon FERC's jurisdiction. The City suggests th~t the appropriate 

way for DER to raise these issues is to submit comments to FERC as part of the 

federal licensing process. Finally, with regard to whether the water 

downstream of the dam will violate the regulations at 25 Pa. Code Ch. 93, the 

City now (after amending its motion) concedes that there is an issue of fact 

to be resolved; therefore, the City has changed its motion to request either 

partial summary judgment or an order limiting the issues. 

DER argues in its brief that the legal issue in this proceeding involves 

the scope of its authority under Section 401 of the Clean Water Act, 33 U.S.C. 

2 Since the City framed its request in the alternative, we will treat this as 
a motion to limit the issues. 

3 DER's letter denying certification identified nine problems with the 
project: loss of wetlands, impact from increased groundwater levels, impact of 
increased dissolved oxygen, impact on nutrient problems in the Conodoguinet 
Creek, impact of combining existing sewer overflows, impact upon the 150 acre 
area between the proposed dam and the existing Dock Street dam, impact upon 
aquatic resources upstream of the impoundment, impact upon migration of 
migratory fish, and impact of increased sedimentation within the pool area. 

~27 



§1341, and that FERC's jurisdiction is irrelevant in resolving this question. 

With regard to the scope of its authority under Section 401, DER contends th~t 

this section authorizes it to evaluate the effects of the project--both 

upstream and downstream of the dam--in light of the total body of 

Pennsylvania's water quality related laws, policies, and regulations. In 

DER's view, this interpretation is consistent with both the language of 

Section 401 and with the purpose of the Clean Water Act to establish minimum 

requirements while, at the same time, allowing states to impose more stringent 

measures. See 33 U.S.C. §1370. DER contends that it may examine the effects 

of the project upstream of the dam because the term "discharge'' in Section 401 

refers to point source discharges of pollutants, non-point source discharges 

of pollutants, discharges of pollution, and discharges of dredged or fill 

material, which are caused by the dam. Finally, DER contends that even if its 

interpretation of the Clean Water Act is rejected by the Board, there is still 

a factual issue regarding whether the water downstream of the dam will violate 

the water quality regulations at 25 Pa. Code Ch. 93; therefore, a hearing is 

necessary. 

The brief of the environmental groups mirrors DER's reasoning to some 

extent. However, they argue that DER should have gone further in its 

reasoning denying certification. Specifically, they argue that the 

Environmental Protection Agency's antidegradation regulation, 40 C.F.R. 

§131.12, requires DER to protect not only water quality but also existing uses 

of waterways. Moreover, they argue that DER was required to deny certifica­

tion because the project is not consistent with DER's "comprehensive area-wide 

management plan"--developed pursuant to section 208 of the Act, 33 U.S.C. 

928 



§1288--for the lower Susquehanna River basin. 4 

II Discussion 

1. The Relationship Between the Federal Power Act and the Clean Water Act 

The City's main argument is that DER's denial of certification exceeded 

DER's authority under Section 401 of the federal Clean Water Act, 33 U.S.C. 

§1341. As a result, DER allegedly was not acting pursuant to a federal law, 

and its denial of certification--which was based solely upon state law--is 

preempted by the Federal Power Act, 16 U.S.C. §791(a) et ~. 5 In support 

of its preemption argument, the City cites cases which have held that state 

agencies, acting pursuant to state law, could not regulate projects on 

interstate waterways. See e.g. First Iowa Hydro-electric Cooperative v. 

Federal Power Commission, 328 U.S. 152, 66 S. Ct. 906, 90 L. Ed. 1143 

(1946), Federal Power Commission v. Oregon, 349 U.S. 435, 75 S. Ct. 832, 99 L. 

Ed. 1215 (1955). 

The first step in analyzing the City's argument must be to determine the 

scope of DER's authority under Section 401 of the federal Clean Water Act. 

Preemption only applies if there is a conflict between federal and state 

law; 6 therefore, DER's action in this case is not preempted if DER was 

acting within the scope of authority delegated to it under Section 401. The 

City does not appear to argue that there is a conflict between the Federal 

Power Act and Section 401 of the Clean Water Act. {City Reply Brief, p. 3, 

4 We will discuss the environmental groups' arguments that DER should have 
listed these additional reasons for denying certification in our Opinion and 
Order on the petitions to intervene. 

5 The Federal Power Act grants licensing authority over this type of project 
to the Federal Energy Regulatory Commission (FERC). 

6 When such a conflict occurs, the Supremacy Clause of the U. S. Constitution 
dictates that federal law controls. U. S. Constitution, Article VI, Clause 2. 
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note 1). The City does argue, however, that DER's authority under Section 401 

should be narrowly construed to preserve the exclusive nature of FERC's 

jurisdiction under the Federal Power Act: 

"Where, as here, a Federal Statute has otherwise preempted 
the field of state regulation, the authority granted to the 
state through the Section 401 certification process must be 
narrow in light of the broad pre-emptive feature of the 
Federal Power Act." 

City Reply Brief, p. 2. Thus, while the City does not argue that the Federal 

Power Act supersedes the Clean Water Act, it does argue that the Clean Water 

Act must be narrowly construed to minimize any overlap with the 

Federal Power Act. 

In our view, the Clean Water Act must be interpreted based upon its own 

language and policy. This is not to say that we will treat the Federal Power 

Act as wholly irrelevant, but our primary emphasis must be on the Clean Water 

Act, because DER's authority to review this project arises from the Clean 

Water Act. 

It appears to us that there is a tension between the policies of the 

Federal Power Act and the Clean Water Act. The policy of the Federal Power 

Act, at least at its inception, was to promote development: "Congress was 

concerned with overcoming the danger of divided authority so as to bring about 

the needed development of water power •.. " First Iowa Hydro-electric 

Cooperative v. Federal Power Commission, 328 U.S. 152, 174, 66 S. Ct. 906, 

916 (1946). 7 The policy of the Clean Water Act, on the other hand, is to 

protect and restore the quality of the nation's waters. 33 U.S.C. §1251. 

In particular, Section 401 of the Clean Water Act, 33 U.S.C. §1341, reflects 

7 Congress has tempered this pro-development emphasis by passing the Electric 
Consumer Protection Act of 1986, P. L. 99-495, 100 Stat. 1243, which requires 
FERC to give equal weight to the policies of energy development, energy 
conservation, and environmental protection. See 16 U.S.C. §797(e) 
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increased concern over the environmental effects of federally licensed 

projects. The vehicle which Congress chose in Section 401 to address this 

concern was to vest authority in the States to review 11 discharges 11 resulting 

from the projects. 

If we were to accept the City's argument that we should narrowly construe 

Section 401 of the Clean Water Act to minimize any overlap between DER's 

jurisdiction and FERC's jurisdiction under the Federal Power Act, we would be 

making a policy decision under the guise of interpreting these federal 

laws. 8 While we will carefully evaluate the language of Section 401, 

we reject the notion that it should be narrowly construed to avoid overlap 

with the Federal Power Act. 

The City relies heavily on the Electric Consumer Protection Act of 1986 

(ECPA), P.L. 99-495, 100 stat. 1243, which amended the Federal Power Act to 

require FERC to give equal weight to environmental concerns, and FERC's 

regulations implementing that Act, to.buttress its argument that virtually all 

of the issues raised by DER should be addressed in the FERC proceeding. We 

find the provisions of ECPA to be only marginally relevant in construing 

Section 401 of the Clean Water Act. ECPA became law after Section 401 was 

enacted in its present form, 9 so its existence could not have affected the 

intent of Congress in drafting Section 401. Moreover, it would be anomalous 

if we were to cite ECPA, because of its environmental protection features, as 

8 Moreover, it is impossible to eliminate all overlap between DER's and 
FERC's jurisdiction over environmental effects. The City admits that DER may 
examine dissolved oxygen downstream of the dam, but FERC's regulations call for 
data on dissolved oxygen to be submitted to FERC as well. See 18 C.F.R. 
§4.41(f}(2)(ii). The division of authority which the City advocates between DER 
and FERC is totally contrived. 

9 ECPA was enacted in 1986, Section 401 was enacted in 1972 and amended in 
1977. 
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a reason for narrowly construing another statute designed to protect the 

environment--the Clean Water Act. Absent compelling evidence that this was 

the intent of Congress, which was certainly not presented here, we will not 

interpret ECPA's command that FERC give equal consideration to environmental 

considerations as implicitly limiting the authority of the States under 

Section 401. 

2. Whether Section 401 Authorized DER to Review the Project in Light of 
State Law Requirements Regarding Water Quality More Stringent Than 
Those Established Under the Clean Water Act, or Only Those Contained 
in 25 Pa. Code Ch. 93. 

The next issue is whether in reviewing the City's request for 

certification, DER was authorized to apply state law requirements regarding 

water quality more stringent than those established under the Clean Water Act. 

DER alleges that it was. The City argues that Section 401(a) only authorized 

DER to apply the regulations at 25 Pa. Code Ch. 93 to the project. Section 

401 of the Clean Water Act, 33 U.S.C. §1341, provides in relevant part: 

§1341. Certification 

(a) Compliance with applicable requirements; 
application; procedures; license suspension 

(1) Any applicant for a Federal license or permit to conduct 
any activity including, but not limited to, the construction or 
operation of facilities, which may result in any discharge into 
the navigable waters, shall provide the licensing or permitting 
agency a certification from the State in which the discharge 
originates or will originate, or, if appropriate, from the inter­
state water pollution control agency having jurisdiction over the 
navigable waters at the point where the discharge originates or 
will originate, that any such discharge will comply with the 
applicable provisions of sections 1311, 1312, 1313, 1316, and 
1317 of this title. 

* * * * 
(d) Limitations and monitoring requirements of certification 

Any certification provided under this section shall set 
forth any effluent limitations and other limitations, and moni­
toring requirements necessary to assure that any applicant for 
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a Federal license or permit will comply with any applicable 
effluent limitations and other limitations, under section 1311 
or 1312 of this title, standard of performance under section 
1316 of this title, or prohibition, effluent standard, or pre­
treatment standard under section 1317 of this title, and with 
any othe.r appropriate requirement of State law set forth in such 
certification, and shall become a condition on any Federal license 
or permit subject to the provisions of this section. 

33 U.S.C. §1341(a), (d). 

Section 401(a)(1) requires compliance with sections 1311, 1312, 1313, 

1316, and 1317 of Title 33, United States Code. Of these sections, DER 

alleges that Sections 1311 and 1313 are relevant to this proceeding. The City 

argues that only Section 1313 is relevant. Section 1311, subsection (a), 

provides that the discharge of pollutants is unlawful, except in compliance 

with certain other provisions of the Act, most notably Section 404. 10 

Section 1311, subsection (b}(1)(c), requires compliance with any state laws or 

regulations establishing limitations more stringent than those established 

pursuant to the Act. 11 

Section 1313, subsection (c), prQvides for water quality standards and 

implementation plans developed by the states and approved by EPA. (The 

Commonwealth•s standards adopted pursuant to this section are contained at 25 

Pa. Code Chapter 93). Section 1313, subsection (e), requires each state to 

have a "continuing planning process," which must contain effluent limitations 

and schedules of compliance at least as stringent as those in the Act. 

10 Section 404 of the Act, 33 U.S.C. §1344, provides for the issuance by the 
U. S. Army Corps of Engineers of permits for the 11 discharge of dredged or fill 
material." This section will be discussed below. 

11 Section 1311, subsection (b)(l)(c), refers to Section 510 of the Act, 33 
U.S.C. §1370, which provides that the states have authority to adopt standards 
or requirements regarding pollution as long as they are at least as stringent as 
those established pursuant to the Act. 
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First, we disagree with the City that Section 1311 is wholly inapplicable 

in this proceeding. The City argues that Section 1311 is not applicable here 

because this section requires EPA to publish effluent standards for specific 

industries, and EPA has not promulgated such standards for hydroelectric: dams. 

However, the basic thrust of Section 1311 is to prohibit the discharge of 

pollutants, except in accordance with that section and certain other specific 

sections of the Clean Water Act. 33 U.S.C. §1311(a). Moreover, Section 1311 

(b)(1)(c) requires compliance with state imposed "limitations,•• so long as the 

limitations are more stringent than those established pursuant to the Act. 

Therefore, we believe that Section 1311 is relevant to this proceeding. 

On the broader question of DER•s authority, we agree with DER that 

Section 401 allows it to examine the project in light of all state laws and 

regulations which relate to water quality. 12 Section 510 of the Act, 33 

U.S.C. §1370, which is cited in Section .13ll(b)(1)(c), explicitly protects 

the rights of the states to establish water quality limitations so l~ng as the 

limitations are no less stringent than those in the Act. 33 U.S.C. §1370~ A 

federal Court has stated that 33 U.S.C. §1311(b)(1)(c) "effectively 

incorporates into federa 1 law a 11 state water qua 1 ity standards, schedules of 

compliance, law or regulations which are more stringent than otherwise 

provided by federal law." Mobil Oil Corp. v. Kelley, 426 F. Supp. 23D, 234 

(S.D. Ala. 1976). 

Section 401(d), 33 U.S.C. §1341(d), is even more explicit on this point. 

It provides that any certification provided under Section 401 shall set forth 

12 In the next section of this Opinion we conclude that DER is authorized by 
Section 401 to examine only discharges of pollutants (from point sources or 
non-point sources) which may result from the project. Therefore, DER may 
examine the project in light of all state laws and regulations, so long as they 
relate to discharges of pollutants. 
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any "limitation" necessary to assure that the applicant will comply with, 

among other things, any effluent limitation under Section 1311 "and with any 

other appropriate requirement of state law set forth in such certification," 

and that such limitations shall become conditions on the federal license. 33 

U.S.C. §1341(d) (emphasis added). The language "any other appropriate 

requirement of state law" can only mean requirements which are more stringent 

than those established under the Clean Water Act and which the state is 

authorized to impose by the Act itself. 33 U.S.C. §§1311(b)(l)(c), 1370. 

While it is clear that DER may apply all state water quality laws 

relating to discharges of pollutants (from a point source or non-point source) 

in a Section 401 proceeding, there is an additional question whether DER can 

apply the full scope of state law to deny certification, or only to 

condition it. DER argues that state law can be used to justify denial of 

certification. The City argues, first, that DER•s only authority here is 25 

Pa. Code Ch. 93, but, in the alternative, if DER could apply other state law 

r.equ irements, it could only apply these requirements to condition 

certification. As stated above, a Federal Court has stated that Section 

1311(b)(1)(c) incorporates all state law requirements more stringent than 

those in the Act. Mobil Oil Corp. v. Kelley, 426 F. Supp. 230 (S.D. Ala. 

1976). Since Section 1311 is cited in Section 401(a), this would mean that 

these state law requirements can be invoked to deny certification. On the 

other hand, Section 401(d) states specifically that "any other appropriate 

requirement of state law 11 can be invoked as a condition upon certification. A 

state court in Oregon, citing Section 401(d), has stated that general state 

law requirements could form the basis for conditioning, but not denying, 

certification. Arnold Irrigation District v. Department of Environmental 

Quality, 717 P. 2d 1274 (Or. App. 1986), review denied, 726 P. 2d 377. 
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Given the choice between these two interpretations, we favor the 

reasoning of the federal court in Mobil since we are interpreting a Federal 

statute. In addition, allowing states to deny certification based upon more 

stringent state requirements is the better interpretation because simply 

conditioning the certification may not always suffice to guarantee compliance 

with state law. However, it is not necessary to answer this question 

definitively in this opinion since evidence relating to compliance with state 

law will be admissible whether the state law is used to deny or to condition 

certification. The final resolution of this question must await the Board's 

Adjudication. 

In summary, we agree with DER that Section 401 authorizes it to apply 

state law requirements to this project other than those found at 25 Pa. Code 

Ch. 93. As we will explain in the next section, these state law requirements 

must relate to point source or non-point source discharges of pollutants. 

3. Whether Section 401 Authorized DER to Examine All of the Alleged 
Environmental Effects From the Project Which DER Cited in Its 
Letter Denying Certification. 

The City's next argument is that DER erred by examining environmental 

effects which Section 401 does not authorize it to consider. The City argues 

that the express language of Section 401 only allows DER to examine "any 

discharge" from the project. The City interprets "discharge" in Section 401 

to mean the discharge through the turbines of the dam. The City goes on to 

argue that although the discharge from the turbines could affect downstream 

water quality, it might not be classified under the Clean Water Act as either 

a "discharge of pollutants" or as a "point source discharge." Still, the City 

concedes that DER may examine the downstream effects of the dam, citing 
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National Wildlife Federation v. Gorsuch, 693 F. 2d 156 (D.C. Cir. 1982). 13 

DER disagrees with the City's interpretation of discharge in Section 401 

as referring only to the discharge through the turbines. DER argues that 

Section 401 authorizes it to examine several types of discharges which are 

caused by the project: point source and non-point source discharges of 

pollutants, discharges of pollution, and discharges of dredged or fill 

material. All of the nine reasons DER relied upon in its letter denying 

certification can be traced to one of these types of "discharge." Under DER's 

definition of "discharge," it would have authority to examine the effects of 

the project upstream and downstream of the dam itself. 

Obviously, the key to resolving this issue is to determine the meaning of 

the term "diicharge" in Section 401. The first step is to examine the context 

in which the term is used in Section 401: "Any applicant for a Federal 

license or permit to conduct any activity ...• which may result in any 

discharge into the navigable waters, shall provide the licensing or permitting 

agency a certification from the State in which the discharge originates ••. 

that any such discharge will comply with the applicable provisions of sections 

1311, 1312, 1313, 1316, and 1317 of this title" (emphasis supplied). In our 

opinion, the underscored language does not refer to a single "discharge" from 

the project, it refers to any type of "discharge" which is caused by the 

project. 

13 In Gorsuch, the court held that under 33 U.S.C. §1342 EPA need not require 
a National Pollutant Discharge Elimination System (NPDES) permit for dam 
projects, because NPDES permits are only necessary for discharges of pollutants 
which are added at a point source. While the water flowing through the turbines 
of a dam constitutes a "point source," the pollutants involved in that case were 
added in the impoundment of the dam, not at the "point source." In dicta, the 
Court remarked that states could regulate the water quality impact of dams, 
citing Sections 208 and 401 of the Clean Water Act, 33 U.S.C. §§1288, 1341. 
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The definition of "discharge" in the Clean Water Act provides: "The term 

'discharge• when used without qualification includes a discharge of a 

pollutant, and a discharge of pollutants" 33 U.S.C. §1362. The Act defines a 

"discharge of a pollutant" as "any addition of any pollutant to navigable 

waters from a point source ...• •• 33 U.S.C. §1362(12). The term "point source" 

is defined to mean "any discernible, confined and discrete conveyance, 

including but not limited to any pipe, ditch, channel, conduit . from 

which pollutants are or may be discharged" 33 U.S.C. §1362(14). 

Evaluating these definitions, we note that the term discharge "includes" 

a "discharge of pollutants" (from a point source). This definition is 

open-ended--it implies that the term can mean more than just a point source 

discharge of pollutants. It "includes" the latter term, but presumably it 

could include other things as we11. 14 

We do not completely agree with either the City or DER regarding the 

meaning of ''discharge" in Section 401. The City's definition of "discharge", 

limited to the discharge through the turbines, cannot be supported by any 

reasonable interpretation of the Clean Water Act. Indeed, the City seems to 

be using the term discharge as referring only to the water flowing through the 

dam, regardless of where, or how, any pollutants in that water might have been 

added. The Court in Gorsuch specifically rejected the argument that the water 

flowing through a dam constituted a "discharge of pollutants" since any 

pollutants flowing through the dam were not added to the water at that point. 

14 This construction of the definition of "discharge" is supported by National 
Wildlife Federation v. Gorsuch, 693 F. 2d 156 (D.C. Cir. 1982). In that 
opinion, the Court contrasted the definition of the term "pollutant," which the 
Act states "means" certain specific things, with that of the term "discharge," 
which states that it "includes" a discharge of pollutants. The Court viewed the 
use of the word "includes" in the latter definition as evidence of an intent 
that the term "discharge" could have other meanings as well. 793 F. 2d at 172, 
note 49. 
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While a layman might refer to the water flowing through the turbines as a 

11 discharge, 11 that is not the sense in which the term is used in the Clean 

Water Act. Moreover, even the City itself uses the term discharge in a 

broader sense. At page 17 of its Reply Brief, the City discusses 11 Upstream 

discharges 11 and ''point and non-point source discharges 11 in arguing that the 

project will not cause the addition of pollutants to the Susquehanna River and 

the Conodoguinet Creek. These are appropriate uses of the term 11 discharge. 11 

The City has not supplied any analysis to support its interpretation of 

11 discharge•• in Section 401, let alone why its definition should be adopted to 

the exclusion of other definitions which have some basis in the Clean Water 

Act itself. 

Turning to DER•s proposed definition of 11 discharge, 11 we agree that it 

includes point source and non-point source discharges of pollutants; however, 

we do not agree that it includes ••discharges of dredged or fill material, 11 or 

11 discharges of pollution. 11 

First, we agree with DER that 11 discharge 11 includes point source and 

non-point source discharges of pollutants. As stated above, the Act defines 

11 discharge 11 to 11 include 11 a 11 discharge of pollutants. 11 When the term 

11 discharge of pollutants 11 is used in the Act, it means any addition of 

pollutants from a point source. 33 U.S.C. §1362(12). Therefore, point source 

discharges of pollutants are explicitly subject to review under the terms of 

the Act. Among the point source discharges resulting from the project 

identified by DER in its letter denying certification are the combination of 

twelve existing sewer overflows upstream of the dam into a single overflow 

(which DER alleges may affect water quality), the increased flow at the 

Harrisburg sewage treatment plant, and others. 
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It is also reasonable to interpret the term 11 discharge 11 to include 

non-point source discharge of pollutants. These non-point source discharges 

would consist of any addition of pollutants caused by the project, from other 

than a discrete conveyance (such as a pipe), to the Susquehanna River or 

Conodoguinet Creek. 15 We believe non-point source discharges should be 

considered 11 discharges" under Section 401 because the overall scheme of 

regulation under the Clean Water Act as interpreted by EPA and the Court in 

Gorsuch was to vest primary authority over point source discharges in EPA and 

non-point source discharges in the States. Gorsuch, 693 F. 2d at 183. 

Indeed, the Court reasoned in Gorsuch that while an NPDES permit from EPA was 

not required for a dam, that dam-induced pollution resulting from non-point 

source discharges would be regulated by the States under Sections 208 and 401 

of the Clean Water Act, 33 U.S.C. §§1288, 1341. We find this analysis of the 

federal statutory scheme by a federal appeals court to be very important in 

reviewing DER•s action in the present case. 

Second, we do not agree with DER that the term ''discharge" in Section 401 

includes a "discharge of dredged or fill material." In our view, DER may only 

evaluate whether a "discharge of dredged or fill material" will cause a 

"discharge of pollutants." 

DER and the City agree that the City will be required to obtain a permit 

for the "discharge of dredged or fill material" from the United States Army 

Corps of Engineers (Corps of Engineers) for this project. See Section 404 of 

the Clean Water Act, 33 U.S.C. §1344. The "dredge or fill permit" is a 

"Federal license or permit" under Section 401; therefore, the City is required 

15 The project could cause different types of discharges of pollutants which 
may occur either upstream or downstream of the dam itself. Therefore, DER•s 
authority is not restricted to the area downstream of the dam, as the City 
suggests. 
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to obtain a Section 401 certification from DER before the Corps of Engineers 

can issue a permit. 16 See 33 CFR §§320.3(a), 325.2(b)(ii). The issue here 

is the appropriate scope of DER•s review in deciding whether to certify the 

project. 

Before addressing the scope of DER•s certification pursuant to the 

Section 404 permit process, it is necessary to examine the scope of the 

Section 404 permit itself. In other words, we must decide what .. discharges of 

dredged or fill material 11 are involved in this project. DER argues that 

discharges of dredged or fill material will occur when the City builds a 

11 Coffer dam, .. 17 when the city builds the hydroelectric dam itself, 

and--possibly--when the City places 11 riprap 11 along the shoreline. 18 DER 

points out that the federal regulations define 11 discharge of fill material 11 to 

include the construction of dams and placement of riprap. See 33 C.F.R. 

§323.2(f). In its Reply Brief, the City argues that the Section 404 permit 

only applies to the construction of the temporary coffer dams (City Reply 

Brief, p. 13, note 7). 

We agree with DER•s argument regarding the extent of the discharges of 

dredged or fill material involved here. DER is correct that the federal 

16 DER argues in its brief (pp. 15-16) that its responsibility to certify 
discharges of dredged or fill material arises from the fact that 11 discharge•• in 
section 401 includes 11 discharges of dredged or fill material ... We disagree. 
DER•s responsibility to certify arises from the fact that the 11 dredge or fill 11 

permit from the Corps of Engineers is a 11 Federal license or permit 11 which 
requires state certification under Section 401. 

17 DER defines a 11 Coffer dam 11 as a temporary dam used to drain a section of 
the river to allow construction of the hydroelectric dam. (DER Brief, p. 17, 
note 26). 

18 11 Riprap, 11 as we believe DER is using the term, is a foundation or 
sustaining wall of stones or chunks of concrete thrown together without order on 
an embankment slope to prevent erosion. Webster•s Ninth New Collegiate 
Dictionary, (1988). DER states in its Brief (p. 17, note 29) that the City has 
not yet determined whether riprap will be necessary. 
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regulations define a ''discharge of fill material" to include the construction 

of dams and placement of riprap. The City has not explained in its Brief or 

Reply Brief why a coffer dam comes under the requirements of Section 404 but 

the hydroelectric dam itself does not; it merely stated that FERC would 

evaluate the environmental effects of the hydroelectric dam. Acceptance of 

the City's argument would be tantamount to overruling the regulati,ons of the 

Corps of Engineers defining "discharge of fill material", 33 C.F.R. 

§323.2(f). 

We also agree with DER that its certification under Section 401 must 

apply to both the construction and operation of the facilities which are to be 

constructed under the "dredge and fill" permit. Both Section 401(a) itself 

and the federal regulations (33 C.F.R. §320.3(a)) state explicitly that 

certification applies to both the construction and operation of the 

r:' facilities. The City•s argument that the.certification only applies to the 

construction of facilities, not the operation of those facilities, is contrary 

to the express language of Section 401(a) and the federal regulations. 

While we agree with DER regarding the scope of the discharges of dredged 

or fill material involved here, and that a review of these discharges entails 

a review of the construction and operation of the facilities, we disagree 

regarding the scope of DER•s review of these discharges under Section 401. 

The federal regulations implementing the Section 404 permit process make it 

clear that the purpose of the state certification under Section 401 is to 

evaluate any "discharge of a pollutant" which may result from the "discharge 

of dredged or fill material" See 33 C.F.R. §320.3(a}. This is an explicit 

recognition that DER 1 s authority does not extend to other environmental 

effects of the discharge of dredged or fill material; Section 404 vests the 

authority to review those effects in the Secretary of the Army and the 
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Administrator of EPA. Indeed, the federal regulations at 40 C.F.R. Part 230 

contain detailed guidelines for evaluation by the Corps of Engineers and EPA 

of the environmental effects of the discharge of dredged or fill material. 

Therefore, if we were to accept DER's argument that "discharge" in Section 401 

includes a "discharge of dredged or fill material," we would be authorizing 

DER to conduct the review which Section 404 reserves to these federal 

agencies. 

The third type of discharge identified by DER is a "discharge of 

pollution.'' The term "pollution" is defined in the Clean Water Act as the 

"man-made or man-induced alteration of the chemical, physical, biological and 

radiological integrity of water", 33 U.S.C. §1362(19). While there is no 

doubt that the dam may constitute "pollution" in the sense that it may alter 

the physical and biological characteristics of the river, we do not believe 

that it can be said that such alterations are "discharged." The term 

"discharge of pollution" is not found. anywhere in the Act. Even if we 

interpret "discharge'' in its ordinary sense of a "release" or "letting go," we 

do not understand how the City's alteration of the physical and biological 

properties of the river constitutes a discharge. The only argument put forth 

by DER in support of this definition is that it will further the Act's goal of 

restoring and maintaining the integrity of the Nation's waters. 19 However, 

we are mindful that the Act establishes not only goals, but also means to 

achieve those goals. It appears to us that the environmental effects of this 

project which come under the term "pollution"--in the sense that DER is using 

19 33 u.s.c. §1251 
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the term-will be reviewed by the U.S. Army Corps of Engineers and EPA 

pursuant to the Section 404 11 dredge or fill permit 11 process. See, 33 U.S.C. 

§1344, 40 C.F.R. Part 230. 

Applying our interpretation of discharge to the nine reasons cited in 

DER's denial letter, it appears that DER exceeded its authority by examining 

the effect of the project on wetlands, on fish migration, and on aquatic 

resources to the extent that these resources are affected solely by physical 

changes in the river. This conclusion is based upon DER's brief, which tied 

these three reasons to 11 discharges of dredged or fill material 11 or "discharges 

of pollution, .. which we have concluded do not fit within the term 11 discharge 11 

in Section 401. 
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ORDER 

AND NOW, this 6th day of October, 1988, it is ordered that: 

1) The City of Harrisburg's Motion to Limit Issues is granted in part 

and denied in part. 

2) The scope of evidence at the hearing shall be restricted to whether 

the project will cause point source or non-point source discharges of 

pollutants which will violate the Commonwealth's requirements for water 

quality, and the effects of such discharges. 

3) The issues of the effect of the project on wetlands, on fish 

migration, and on aquatic resources to the extent that these resources are 

affected solely by physical changes in the river, are beyond the scope of this 

proceeding. 

DATED: October 6, 1988 

cc: For the Commonwealth, DER: 

nb 
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Synopsis 

OPINION AND ORDER 
SUR 

PETITIONS TO INTERVENE 

M. OIANE SMITH 
SCCM:TA..., TO 'nC 80AIID 

One petition to intervene is granted and two petitions to interv~ne 

are denied in an appeal from a denial of water quality certifi~ation by the 

Department of Environmental Resources (DER) pursuant to Section 401 of the 

federal Clean Water Act, 33 U.s.c. §1341. The Pennsylvania Fish Commission 

will be permitted to intervene, although the scope of its participation will 

be limited to demonstrating that the project will cause discharges of 

pollutants, and the effect of these discharges upon fisheries and aquatic 

habitat. The petition to intervene filed by five envir~nmental groups will be 

denied because the effect of the project on most of the interests they allege 

raises issues which are beyond the scope of this proceeding. Moreover, their 

interest in maintaining water quality will be adequately represented by DER 

and the Pennsylvania Fish Commission. Finally, a petition to intervene by the 

946 



0 

manufacturer of the turbines for the project will be denied because the only 

legally recognizable interest which it possesses is adequately represented by 

the City of Harrisburg. 

OPINION 

This case involves an appeal by the City of Harrisburg (City) from 

the denial by the Department of Environmental Resources (DER) of the City's 

request for water quality certification pursuant to Section 401 of the Federal 

1 Clean Water Act, 33 U.S.C. §1341. Requests to intervene in this proceeding 

have been filed by the Pennsylvania Fish Commission, by Veith Hydro, Inc. (the 

company which manufactures the turbines the City plans to use in the project), 

and by five environmental groups: the Pennsylvania Environmental Defense 

Foundation, the Natural Resources Defense Council, Inc., the Governor Pinchot 

Group of the Sierra Club, the Appalachian Audubon Society, and the 

Pennsylvania Federation of Sportsmen's Clubs. This Opinion and Order 

addresses these Petitions to Intervene. 

The decision whether to grant intervention is discretionary Keystone 

Sanitation Co., Inc. v. DER, 1987 EHB 22. The Board will examine five factors 

in ruling upon a petition to intervene: 

1) The nature of the prospective intervenor's interest. 

2) The adequacy of the representation of that interest by other 
parties. 

3) The nature of the issues before the Board. 

4) The ability of the prospective intervenor to present relevant 
evidence. 

5) The effect of intervention on administration of the statute under 
which the proceeding is brought. 

1 A more complete description of the issues in this proceeding is contained 
in an Opinion and Order Sur Motion to Limit Issues issued on this same date. 
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Franklin Township v. DER, 1985 EHB 853, Delta Excavating and Trucking v. DER, 

1986 EHB 1010, 1012. A prospective intervenor has the burden of showing that 

intervention should be granted. Sunny Farms Ltd. v. DER, 1982 EHB 442. 

Generally, the Board will grant intervention where the petitioner establishes 

a direct, substantial, and immediate interest in the outcome of litigation 

provided that this interest is inadequately represented by the present parties 

to the controversy. Keystone, Save Our Lehigh Valley Environment v. DER, 1987 

EHB 117. 

We shall address the petitions to intervene separately. 

1. The Pennsylvania Fish Commission 

The Pennsylvania Fish Commission filed a petition to intervene on 

June 23, 1988. In its petition, the Fish Commission claims that, under l Pa. 

Code §35.28(b), it may intervene "as of right" because it is an agency of the 

Commonwealth. It also claims that it is the agency with primary jurisdiction 

over the management of fish, fishing, and boating in waters of the 

Commonwealth, and that one of its principal goals is to restore migratory fish 

to waters of the Commonwealth. The Fish Commission claims it has an interest 

in this proceeding because the project may adversely affect fisheries and fish 

habitat both upstream and downstream of the proposed dam. Furthermore, it 

claims an interest because the project may lead to the loss of w~lands and 

other aquatic habitat, and may have an adverse impact on efforts to restore 

migratory fish to the Susquehanna River. The Fish Commission argues that, if 

permitted to intervene, it would present evidence regarding the effect of the 

project upon aquatic habitat in the Susquehanna River and its tributaries in 

the project area, the effect upon resident fisheries (particularly smallmouth 

bass) upstream and downstream of the dam, and the impact upon restoration of 

migratory fish. Finally, the Fish Commission claims that its interests will 



be inadequately represented by other parties to the proceeding because of its 

statutory duties for conserving and managing fisheries resources, its 

responsibility for restoring migratory fish, and the particular expertise of 

the Fish Commission's staff. 

The City filed an objection to the Fish Commission's petition to 

intervene. The City denies that the project will have an adverse impact upon 

fisheries, and claims that the project design includes fish passage facilities 

consistent with efforts to restore migratory fish to the river. The City also 

argues that the evidence which the Fish Commission intends to introduce is 

beyond the scope of this proceeding; this contention is based upon the City's 

argument that the Federal Energy Regulatory Commission (FERC) has exclusive 

jurisdiction over all environmental questions related to the project except 

whether the water downstream of the dam will comply with the water quality 

regulations at 25 Pa. Code Chapter 93. 2 Finally, the City argues that the 

Fish Commission's interest in water q~ality downstream of the dam is 

adequately represented by DER. 

The Fish Commission's petition to intervene will be granted. As an 

agency of the Commonwealth, it has a right to intervene in this proceeding 

based upon its claim that the project may adversely affect fisheries resources 

which are within its jurisdiction. See 1 Pa. Code §35.28(b). Moreover, we 

believe that the Fish Commission has particular expertise and responsibilities 

with regard to fisheries and aquatic habitat so that its participation will 

assist the Board in adjudicating this matter. 

We will, however, limit the evidence proferred by the Fish Commission 

to comport with our view of the scope of these proceedings, as outlined in our 

2 This argument is addressed in our Opinion and Order Sur Motion to Limit 
Issues. 
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Opinion and Order Sur Motion to Limit Issues. The Fish Commission's concern 

over loss of wetlands, the physical alteration of aquatic habitat, and 

physical barriers to fish migration exceed the scope of this proceeding. The 

Fish Commission's evidence will be limited to showing that the project will 

cause discharges of pollutants and to the effect upon fisheries, etc. due to 

these discharges. 

2. The Environmental Groups 

On June 6, 1988, the Board received a petition to intervene from the 

five environmental groups listed at the beginning of this opinion. The 

environmental groups claim an interest in this proceeding because one of the 

purposes of the groups is to protect and conserve the Susquehanna River and 

the Chesapeake Bay, and because members of the groups use the River and the 

Bay for recreational activities such as fishing, ~imming, canoeing, bird 

watching, hiking and aesthetic enjoyment. The groups state that the project 

will inundate wetlands and the island nesting areas pf the great egret, the 

blackcrowned night heron, and the yellow-crowne4 night heron. The groups also 

state that the project will ruin nesting habitat for waterfowl, ruin the 

waterfowl resting area on the Susquehanna River near West Fairview, adversely 

affect fish migration, and degrade water quality (especially because of a 

dissolved oxygen problem). The gro5ps intend to introduce evidence,as to 

their interests in this proceeding, and how the construction of the dam will 

adversely affect these interests. The groups also argue that their 

environmental and recreational interests will not be adequately represented by 

DER, and that DER will not adequately represent the issues of destruction of 

fish and wildlife habitat resulting from the impoundment. Finally, the groups 

argue that DER does not adequately represent their interest because DER 

disagrees with the groups• contention that the regulations of the 
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Environmental Protection Agency (EPA) contain an "antidegradation requirement• 

which, they allege, requires DER to prevent the elimination of existing 

beneficial uses of the Susquehanna River and Conodoguinet Creek. ~ 40 

C.F.R. §131.12. 

DER filed a response to the environmental groups• petition to 

intervene, indicating that it did not oppose the petition. DER stated, 

however, that it disagreed with the groups' characterization of the 

antidegradation requirements in EPA's regulations. 

The City filed an objection to the environmental groups' petition to 

intervene. The City denied that the project will degrade the environment. 

Furthermore, the City argued that the allegations of damage to wildlife and 

recreational uses are within the exclusive jurisdiction of FERC; therefore, 

these issues are beyond the scope of this proceeding. With regard to water 

quality downstream of the dam, the City argued that DER adequately represents 

the groups' interest on this issue. ·Finally, with regard to the groups' 

argument concerning EPA's antidegradation requirement, the City contended that 

this issue is also beyond the scope of this proceeding, and that general 

concerns over degradation of the environment should be addressed to FERC. 

The environmental groups' petition to intervene will be denied. Much 

of the evidence which the environmental groups propose to present relates to 

physical alterations of the river, wildlife habitat, and wetlands as a result 

of the impoundment. As we explain in our Opinion and Order Sur Motion to 

Limit Issues, these issues are beyond the scope of this proceeding; therefore, 

·this evidence is irrelevant. To the extent that the environmental groups are 

interested in water quality and allege that the project will cause discharges 

of pollutants which will adversely affect their recreational uses, we believe 

that their interests will be adequately represented by DER and the 
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Pennsylvania Fish Commission. Therefore, any evidence which the environmental 

groups would produce on this issue would be repetitive and would not assist 

the Board in deciding this case. 

Finally, we disagree with the environmental groups that their dispute 

with DER over the meaning of EPA's antidegradation regulation provides a basis 

for their intervention in this proceeding. As we stated above, the scope of 

this proceeding under Section 401 is limited to whether the project will cause 

discharges of pollutants which will violate state water quality requirements. 

The antidegradation regulation does not justify expanding the scope of this 

proceeding to encompass "physical impairments or changes to biological 

habitat" as the environmental groups argue in their brief opposing the City's 

3 Motion for Summary Judgment. Moreover, the environmental groups are free 

to raise their legal arguments in an amicus curiae brief at the end of this 

proceeding. 

3. Voith Hydro. Inc. 

On June 15, 1988, the Board received a petition to intervene from 

Voith Hydro, Inc. (Voith). Voith asserted in its petition that it has a 

contract with the City to manufacture and install the turbines used in the 

project; therefore, its interest in performing and receiving payments under 

the contract could be affected by this proceeding. Voith claimed that the 
0 

City will not adequately represent its interest because Voith has expertise in 

turbine design and environmental impacts of turbines which the City does not. 

Voith also alleged an interest because its employees' economic interests would 

3 This reasoning also applies to the argument, which the environmental groups 
also raised in their brief opposing the City's Motion for Summary Judgment 
(p. 30), that existing uses of the river must be protected under DER's 
•comprehensive area-wide management plan• (management plan) for the lower 
Susquehanna river. These management plans are required under Section 208 of the 
Clean Water Act, 33 U.S.C. §1288. 
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be affected by the permit denial, and the economic interests of the 

Commonwealth's citizens are relevant here under the Clean Streams Law, 35 P.S. 

§691.5(a)(5). 

DER filed a response and memorandum of law objecting to Veith's 

petition to intervene. DER alleged that the Board has held that third party 

contractors have no right to intervention, citing Franklin Township Board of 

Supervisors v. DER, 1985 EHB 853, and Theodore V. Skotedis and Tedd's Landing. 

Inc. v. DER, EHB Docket No. 88-181-F (Opinion and Order issued June 23, 1988). 

The City also argued that Veith's petition does not meet the five criteria for 

granting intervention set out at the beginning of this Opinion and Order; 

specifically, DER alleged that Veith's interest will be adequately represented 

by the City. Finally, DER alleged that Veith's petition is so clearly lacking 

in merit that DER is entitled to recover its costs of objecting to the 

petition. 

Veith filed a reply to DER's objections. In its reply, Veith 

asserted that its economic interest is different from the City's because the 

City might enter into a settlement with DER which would provide for a 

•non-power generation alternative•, thus depriving Voith and its employees of 

their rights under Veith's contract with the City. Veith also alleged that it 

0 
has an interest in its •professional reputation• and that the City and DER 

might enter into a settlement which would be environmentally deficient and 

would sully Veith's "international reputation as a good environmental 

citizen.• Veith also argued that Franklin Township and Skotedis are not 

controlling because, unlike the parties which attempted to intervene in those 

cases, Veith's expertise would aid the Board in deciding this case. 

Furthermore, Veith argued that Franklin Township and Skotedis are flawed 

because the economic interest of a proposed intervenor is a legally cognizable 
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interest. Finally, Voith argued that DER is not entitled to recover its costs 

f . h . . 4 o oppos~ng t e pet~t~on. 

Veith's petition to intervene will be denied. The Board's precedent 

indicates that third party contractors do not have the type of interest which 

warrants granting intervention. Franklin Township, Skotedis. Veith's attempt 

to distinguish these cases fails. Veith's argument regarding the possibility 

of an environmentally deficient settlement between the City and DER is 

implausible. To give any weight to this argument, we would have to assume 

that DER will agree to a settlement which does not protect the environment; 

the record in this proceeding provides no basis for such an assumption. 

Veith's argument that its economic interest could differ from the City's, 

because the City could agree to a non-power generating alternative, is also 

unpersuasive. This is the City's project, not Veith's. If the City agrees to 

a project which does not require Veith's products and services, then Veith's 

recourse--if it has any--lies in a contract action against the City. The 

Board is not authorized to rule on contract questions. 

We also disagree with Voith that the Board's decisions in Franklin 

Township and Skotedis are legally flawed. The standards set out in Franklin 

Township recognize the importance of allowing affected parties to intervene 

when they have the appropriate type of interest and when their interest is 

not adequately represented by other parties. But these standards do not--and 

should not--compel the Board to grant intervention to anyone seeking it. The 

Board has a legitimate interest in maintaining the efficiency of its 

operations by deterring the needless proliferation of parties, witnesses, and 

issues. 

4 Voith and DER each filed another round of pleadings which we will not 
discuss. 
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Finally, we disagree with Veith's argument that it must be granted 

intervention because the economic interest of its employees must be considered 

under the Clean Streams Law, 35 P.S. §691.5(a)(5). The City alleged in 

paragraph 28 of its Notice of Appeal that DER failed to consider the economic 

impact of the project. We see no reason to assume that the City will not 

adequately represent Veith's interest by including the impact upon Voith and 

its employees in listing the economic benefits of the project. In addition, 

it is the City which has the direct interest in this proceeding--the interest 

of Veith's employees is indirect because it arises from Veith's contract with 

the City. Moreover, we are not certain whether the economics of the project 

are relevant in this proceeding. This is a proceeding under Section 401 of 

the federal Clean Water Act, 33 u.s.c. §1341. We have stated in our Opinion 

and Order Sur Motion to Limit Issues that Section 401 authorized DER to apply 

state law requirements which are more stringent than the minimum requirements 

under the Clean Water Act; however, we are not certain that this section of 

the Clean Streams Law, 35 P.S. §691.5(a)(5), fits into the category of •more 

stringent state law requirements." Moreover, consideration of the economics of 

this project could increase dramatically the scope of this proceeding. 

Unfortunately, DER has not specifically addressed the argument that economics 

must be considered here, so we can only speculate as to its position. 
0 

While we will deny Veith's petition to intervene, we will also deny 

DER's request to recover its costs of opposing Veith's petition. We do not 

agree with Veith's arguments, but the arguments are not so lacking in 

substance that they constitute •obdurate• behavior which warrants allowing DER 

to recover its costs. 

4. Summary 
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We will grant the Fish Commission's petition to intervene, though we 

will limit the scope of its testimony to the effect of discharges of 
' 

pollutants upon fisheries and aquatic habitat. The petition to intervene of 

the environmental groups will be denied because most of their proposed 

testimony is beyond the scope of this proceeding, and their interest in 

preventing discharges of pollutants is adequately represented by DER and the 

Fish Commission. Finally, Voith Hydro, Inc.'s petition to intervene will be 

denied because the only legitimate interests which it has in this proceeding 

are adequately represented by the City of Harrisburg. 

ORDER. 

AND NOW, this 6th day of October, 1988, it is ordered that: 

1) The Pennsylvania Fish Commission's petition to intervene is 

granted, though its participation is restricted to showing that the project 

will cause discharges of pollutants and the effects of these pollutants on 

fisheries and aquatic habitat. 

2) The petition to intervene filed by the Pennsylvania Environmental 

Defense Foundation, the Natural Resources Defense Council, Inc., the Governor 

Pinchot Group of the Sierra Club, the Appalachian Audubon Society, and the 

Pennsylvania Federation of Sportsmen's Clubs, is denied. 

3) The petition to intervene filed by Voith Hydro, ~c. is denied. 
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4) DER, the Fish Commission, and the City shall confer and file a 

report with the Board by October 24, 1988 which proposes dates for completing 

discovery and for filing pre-hearing memorandums. 

DATED: October 6, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Coomomrealth, DER.: 
M. Dukes Pepper, Esq. 
Martin H. Sokolow, Jr., Esq. 
Mary Martha Truschel, Esq. 
For Appellant: 
Howard J. Wein, Esq. 
Pittsburgh, PA 
For Petitioning Intervenors: 
John E. Childe, Jr., Esq. 
Robert w. Adler, Esq. 
J. Thomas Menaker, Esq. 
Mark P. Widoff, Esq. 
Steven Schiffman, Esq. 
Barbara A. Brown, Esq. 
Dennis T. Guise, Esq. 

0 
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COMMONWEALTH OF F'ENNSYI..VANIA 

ENVIRONMENTAL HEARING BOARD 
101 South Second Street 

Suites Three - Five 
Harrisburg. PA 17101 

(717) 787-3483 

PHILADELPHIA SUBURBAN WATER COMPANY 

v. EBB Docket No. 85-151-M 
: 

114. DIANE SMITH 
SECRETARY TO THIE 110-""Q 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: October 13, 1988 
and NORTH WALES WATER AUTHORITY,. Permittee 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR SUMMARY JUDGMENT 

A Motion for Summary Judgment will be denied as untimely when it is 

filed less than two weeks prior to the start of hearings and is object~d to by 

one of the other parties. 

OPINION 

Final action on this Appeal, filed April 25, 1985, has been delayed 

for a variety of reasons. It was ready for hearing in July 1986, but could 

not be heard because of the Board's backlog of cases. It was finally 

scheduled for hearing beginning June 7, 1988, but was postponed, at the 

request of Philadelphia Suburban Water Company (Appellant), because of pending 

legislation (Senate Bill 1283) that, if enacted, would have a substantial 

bearing on the case. 

On June 30, 1988, Appellant filed a Motion for Leave to Conduct 

Discovery to which the Department of Environmental Resources (DER) filed 

objections on July 27, 1988. DER complained of the lateness of Appellant's 

request and stated that it would file a Motion for Summary Judgment within 14 
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days. The Board denied Appellant's Motion in an Opinion and Order issued 

August 30, 1988. 

As of September 1, 1988, Senate Bill 1283 had not been enacted and 

DER had not filed a Motion for Summary Judgment. Accordingly, the Board set 

the case for hearing beginning October 18, 1988. On October 4, 1988, DER made 

an oral request (followed by letter) for permission to file a Motion for 

Summary Judgment by October 7, 1988, indicating that all parties were 

agreeable to proceed in this manner in lieu of the hearing scheduled to begin 

on October 18, 1988. 

On the basis of this representation, the Board orally consented to 

the filing of the Motion. However, Appellant advised the Board orally on 

October 4, 1988, and later by letter, that it objected to the lateness of 

DER's Motion and objected to any suspension of the scheduled hearing. 

Nonetheless, DER filed its Motion on October 7, 1988. 

Motions for Summary Judgment are governed by Pa. R.C.P. 1035. That 

rule provides inter alia, that such motions must be filed "within such time as 

not to delay trial." DER's Motion clearly is untimely, when measured against 

this standard, and must be denied on the strength of objections by one of the 

other parties. 

This result is especially appropriate in this instance. DER objected 

to Appellant's discovery motion on the ground that it would delay further the 

ultimate resolution of this controversy. In the same document, DER stated 

that it would file a Motion for Summary Judgment within two weeks. No Motion 

was filed and, after four weeks had elapsed, the Board set the case for 

hearing. DER still took no action until a month later, barely two weeks 

before the scheduled hearing date, when it filed the Motion. No excuse has 

been offered for these delays, and the Board assumes that there is no excuse. 
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ORDER 

AND NOW, this 13th day of October, 1988, it is ordered that the 

Motion for Summary Judgment filed by the Department of Environmental Resources 

is denied. 

DATED: October 13, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Cathy Curran Myers, Esq. 
Bureau of Regulatory Counsel 

For Appellant: 
David B. MacGregor, Esq. 
Philadelphia, PA 

For Permittee: 
Ann Thornburg Weiss, Esq. 
Ambler, PA 

ENVIRONMENTAL HEARING BOARD 

ROBERT D. MYERS, MEMBER 
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NORWIN YMCA 

v. 

COMMONWEALTH OF' PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE·F'IVE 

HARRISBURG, PA 1 71 01 

717·787·3483 

TELECOPIER: 717·783·4738 

. . . . . . . . . . 
EBB Docket No. 87-384-R 

M. DIANE SMITH 
SECR£TARY TO THE BOARD 

COMMOHWKALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . Issued: October 18, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR SUMMARY JUDGMENT 

DER's motion for summary judgment is granted. Use of a pool for 

therapeutic and instructional swimming falls within the purview of "amateur 

swimming" in the definition of "bathing place." The pool is a 11public11 

bathing place, since the only requirement for membership is payment of a 

nominal fee--there is no subjective screening process. Since Appellant's pool 

is therefore "public" and a "bathing place11 and Appellant failed to acquire a 

statutorily mandated permit, DER's closure order was proper. 

OPINION 

On September 9, 1987, Norwin YMCA (Norwin) initiated this matter by 

the filing of a Notice of Appeal from an order issued by the Department of 

Environmental Resources (DER). The order, which was issued pursuant to 

Section 1917-A of the Administrative Code, the Act of April 9, 1929, P.L. 

177, as amended, 71 P.S. §510-17, required Norwin to close and drain its 
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pool, which is located in North Huntingdon Township, Westmoreland County. 

Along with its notice of appeal, Norwin filed a Petition for Supersedeas. 

During the course of a September 24, 1987 conference call, the parties agreed 

that the matter could be resolved through the submission of cross-motions for 

summary judgment and a stipulation of facts. 

The parties stipulated that the Norwin YMCA is used for instructional 

and therapeutic purposes only by Norwin YMCA members and members of 

neighboring YMCA chapters upon transference of their membership to Norwin. 

Membership in the Norwin YMCA is attained through the payment of a nominal 

fee. On November 30, 1987, Norwin filed its motion for summary judgment, 

arguing that its pool is not a "public bathing place" as defined by Section 

2(1) of the Public Bathing Law, the Act of June 23, 1931, P.L. 899, as 

amended, 35 P.S. §673(1) (Public Bathing Law), because it is used for 

instructional and therapeutic sessions only and not amateur and professional 

swimming and recreative bathing. It further contends that because its use is 

restricted to members and members are not permitted to bring guests, the pool 

does not fall within the interpretation of "public bathing place" articulated 

by the Commonwealth Court in Commonwealth of Pennsylvania, DER v. Apple Valley 

Racquet Club, 20 Pa. Cmwlth. 325, 342 A.2d 150 (1975) and that the pool, 

despite its nominal membership fee, is restrictive and "private." 

On December 30, 1987, DER filed its cross-motion for summary 

judgment, alleging that Norwin's pool did fall within the definition of 

public bathing place. DER, relying on New York State Club Ass'n, Inc. v. 

City of New York, 69 N.Y. 2d 211, 513 N.Y.S. 2d 349, 505 N.E. 2d 915 (1987) 

and Matter of United States Power Squadron v. State Human Rights Appeal 

Board, 59 N.Y. 2d 401, 465 N.Y.S. 2d 871, 452 N.E. 2d 1199 (1983), contends 

that selectivity in membership, rather than the acceptance of guests or 
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membership fees, should be the determining factor in assessing whether the 

Norwin pool is truly private. 

The Board is authorized to render summary judgment if the pleadings, 

depositions, answers to interrogatories and admissions on file, together with 

affidavits, if any, show that there is no genuine issue of material fact and 

the moving party is entitled to judgment as a matter of law. P.G.W. 

Associates v. DER and Angerman, EHB Docket No. 86-635-R (Opinion and order 

issued March 16, 1988). 

The material facts have been stipulated in this appeal, and, based 

on those stipulations, we must determine whether Norwin's pool is a "public 

bathing place," thereby placing it within the ambit of the permitting 

requirement of Section 5 of the Public Bathing Law, 35 P.S. §676. This 

is a two part determination: we must consider the use and the users. If the 

pool is, in fact a "public bathing place" and Norwin did not procure a permit, 

a fact Norwin does not dispute, DER~s closure order was proper pursuant to 

both Section 12 of the Public Bathing Law, 35 P.S. §683, and §1917-A of the 

Administrative Code. 

Norwin believes that the use of the pool for instructional and 

therapeutic purposes falls outside of the statutory definition of "public 

bathing place" in §2(1) of the statute, specifically the phrase "amateur and 

professional swimming or recreative bathing." Because the Public Bathing 

Law does not define the terms "amateur," "professional" or "recreative," we 

must look to their common and ordinary meaning. §1903(b) of the Statutory 

Construction Act, 1 Pa.C.S.A. §1903(b); and Nemacolin, Inc. v. DER, ___ ___ 

Pa.Cmwlth ____ , 541 A.2d 811 (1988). An "amateur" is defined in Webster's New 

Collegiate Dictionary as "one who engages in a pursuit, study, science or 
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sport as a pastime rather than a profession." .!£.at 35 (1976).1 Based on 

that definition, we believe instructional and therapeutic swimming to fall 

within the category of amateur swimming. 

Next, we must determine whether the Norwin facility is a public 

facility. Norwin, relying on Apple Valley Racguet Club, supra, urges that the 

nature of its guest policy is the indicia by which we should judge whether it 

is public or private. The Commonwealth Court did not suggest in Apple Valley 

Racguet Club that guest policy was the sole determinant of whether a bathing 

place was public, although it did reach its holding on that basis. The 

Commonwealth Court looked to the case law interpreting the definition of 

"public accommodation" under the Pennsylvania Human Relations Act, the Act of 

October 27, 1955, P.L. 744, as amended, 43 P.S. §951 et seq. in deciding the 

case and, in doing so, recognized the tr.end toward a broad definition in other 

jurisdictions. We have found no relevant Pennsylvania cases since the 

landmark Commonwealth, Human Relations Commission v. Loyal Order of Moose, 

Lodge No. 107, 448 Pa. 451, 294 A.2d 594 (1972) cited as the basis for the 

Apple-Valley Racguet Club decision. There is some dicta in Human Relations 

Commission v. Landsdowne Swim Club, 515 Pa. 1, 526 A.2d 758 (1987) relating to 

whether a pool at a swimming club may be a public accommodation and citing the 

New York precedent in DER's brief. We will use that New York case law as 

guidance in this matter. 

In New York State Club, Inc., supra, upon which DER relies, citing 

In The Matter of Power Squadrons, supra, the New York Court of Appeals, in 

enforcing New York City's Human Rights Law, held that clubs are not public 

1see also Mt. Laurel Racing Association v. Zoning Hearing Board, 73 
Pa.Cmwlth 531, 458 A.2d 1043 (1983). There, the Commonwealth Court held that 
undefined terms in a zoning ordinance must be given their plain meaning and 
used Webster's Dictionary as its source. Id at 1899 (1966). 
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acconnnodations if they are "distinctly private" in nature. See 505 N.E. 2d 

918. The New York Court of Appeals held in the Power Squadron case that: 

" The essence of a private club is selectivity 
in its membership. It must have a plan or 
purpose of exclusiveness ••• Organizations which 
routinely accept applicants and place no 
subjective limits on the numbers of persons 
eligible for membership are not private clubs •.• " 

452 N.E. 2d at 1204 (citations omitted) 

The stipulations herein establish that the payment of a nominal fee, and 

nothing else, is the prerequisite to membership in the Norwin pool. Because 

there is no systematic and subjective membership policy, Norwin's pool, to be 

consistent with the broad purpose of the Public Bathing Law to protect public 

health and safety, must be regarded as a "public bathing place." As such, 

~~~in was required to procure a permit under Section 5 of the Public Bathing 

Law, 35 P.S. §676. When it failed to do so, DER 1 s closure order was properly 

issued pursuant to both Section 12 of the Public Bathing Law, 35 P.S. §683 

and Section 1917-A of the Administrative Code. Accordingly, we will enter 

summary judgment in DER's favor. 
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AND NOW, this 18th day of October, 1988, it is ordered that DER's 

motion for summary judgment is granted and the appeal of Norwin YMCA at 

Docket No. 87-384-R is dismissed. 

DATED: October 18, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 
For the CoJJDDOnwealth, DER: 

ENVIRONMENTAL HEARING BOARD 

WILLIAM A. ROTH, MEMBER 

ROBERT D. MYERS,. MEMBER 

Katherine S. Dunlop, Esq./Western Region 
For Appellant: 
David Strazinsky, Esq. 
North Huntingdon, PA 
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HEPBURNIA COAL COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE·FIVE 

HARRISBURG. PA 17101 

717·787·3483 

TELECOPIER: 717·783·4738 

. . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

: EHB Docket No. 85-309-G . . 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: October 19, 1988 

Svnopsis 

OPINION AND ORDER SUR 
APPLICATION OF AWARD 
OF ADJUDICATORY FEES 

An application for an award of fees and expenses under the Commonwealth 

Agency Adjudicatory Expenses Award Law is denied where the applicant fails to 

provide information sufficient to make a determination that it falls within the 

definition of 11 party11 set forth in the statute. 

OPINION 

On May 28, 1986, the Board issued an adjudication which sustained, in 

part, and dismissed, in part, Hepburnia Coal Company's (Hepburnia) appeals of 

the Department of Environmental Resources• (Department) alleged refusal to 

process certain of Hepburnia's then-pending mining permit applications and its 

issuance of an order directing Hepburnia to treat three pollutional discharges 

purportedly caused by Hepburnia. The Board held that Hepburnia had waived its 

right to contest the Department's alleged failure to act on its mining permit 

applications and dismissed that portion of Hepburnia's appeals. Since 

Hepburnia admitted its responsibility for two of the discharges, the Board 
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also dismissed that portion of Hepburnia's appeals. However, the Board 

sustained Hepburnia's appeal with respect to its liability for treating the 

remaining discharge. See Hepburnia Coal Company, 1986 EHB 563. 

Subsequent to the issuance of the adjudication, Hepburnia, on June 

27, 1986, filed an application for the award of attorneys fees and expenses in 

the amount of $185,290.95, contending that there was no substantial 

justification for the Department's order. Attached to the application was a 

detailed accounting of Hepburnia's legal fees and other expenses associated 

with the prosecution of its appeal before the Board. 

The Department responded to Hepburnia's application on July 9, 1986, 

denying that its compliance order directing Hepburnia to treat the discharges 

was not substantially justified. The Department's response also contained new 

matter contesting the amount and propriety of various elements of the 

requested award, as well as Hepburnia's eligibility for such an award under 

the Act of December 13, 1982, P.L. 1127, as amended, 71 P.S. §2031 et sea., 

commonly referred to as the Commonwealth Adjudicatory Expenses Award Law 

(
11 Costs Act 11

). Hepburnia replied to the Department's new matter on August 1, 

1986. 

The Board Member to whom the appeal was assigned for primary 

handling, Edward Gerjuoy, resigned from the Board on December 31, 1986, 

without having prepared a ruling on the application. Thereafter, Hepburnia, 

on May 4, 1988, inquired of the status of its application. 

The Board, after having reviewed Hepburnia's application, the Depart­

ment•s response and new matter, and Hepburnia's reply, determined that it was 

without sufficient information to determine whether Hepburnia fell within the 
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definition of "party" in the Costs Act, 1 and, by order dated June 21, 1988, 

deferred action on Hepburnia's application until the receipt of additional 

information from Hepburnia relating to whether it fell within the statutory 

definition of party. Hepburnia was to submit the requested information on or 

before July 20, 1988. 

Hepburnia failed to file the requested information in accordance with 

the Board's order of June 21, 1988, and the Board, by letter dated July 28, 

1988, notified Hepburnia of its default and advised it that sanctions would be 

imposed unless the information were filed by August 8, 1988. Hepburnia, by 

letter dated August 4, 1.988, requested an additional two weeks to respond to 

the Board's order. The Board, by order dated August 9, 1988, granted 

Hepburnia an extension to August 22, 1988 to file the requested information. 

As of the date of this opinion and order, Hepburnia has failed to file the 

information in accordance with the Board's order. We will dismiss Hepburnia's 

application for the reasons which follow. 

Section 3(a) of the Costs Act provides that: 

Except as otherwise provided or prohibited by 
law, a Commonwealth agency that initiates an ad­
versary adjudication shall award to a prevailing 
party, other than the Commonwealth, fees and other 
expenses incurred by that party in connection with 
that proceeding, unless the adjudicative officer 
finds that the position of the agency, as a party 
to the proceeding, was substantially justified or 
that special circumstances made an award unjust. 

"Party" is defined in §2 of the Costs Act as 

1 Hepburnia did not cite any statutory authority in its application for fees 
and expenses. Because we are aware of no authority under either the Clean 
Streams Law, the Act of June 25, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et 
~·· or the Surface Mining Conservation and Reclamation Act, the Act of July 
31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et ~ •• which authorizes the 
award of attorneys fees and expenses where the recipient of an order from the 
Department prevails in an appeal of that order to the Board, we treated 
Hepburnia's application as an application pursuant to the Costs Act. 
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A party, as defined in 2 Pa.C.S. §101, which is 
an individual, partnership, corporation, associa­
tion or public or private organization other than 
an agency. The term does not include: 

(1) Any individual whose net worth exceeded 
$500,000 at the time the adversary adjudication 
was initiated and any sole owner of an unin­
corporated business, or any partnership, corp­
oration, association, or organization whose net 
worth exceeded $2,000,000 at the time the ad­
versary adjudication was initiated. 

(2) Any sole owner of an unincorporated 
business, or any partnership, corporation, as­
sociation or organization having more than 250 
employees at the time the adversary adjudication 
was initiated. 

(3) Any party represented by counsel paid, 
directly or indirectly, in whole or in part, by 
an appropriation, grant, subsidy or loan made by 
the state, local or federal government. 

Section 3(b) of the Costs Act requires a party to file an application estab­

blishing eligibility. Consequently, to be eligible for an award of fees and 

expenses under the Costs Act, one must fall within the definition of 11 party11 

and must file an application that establishes that fact. 

The regulations implementing the Costs Act2 provide at 4 Pa.Code 

§2.6 et ~· that: 

(a) To be eligible for an award of fees and ex­
penses under the act, an applicant must be a party. 
as defined in the act; must prevail over the Common­
wealth agency initiating the adversary adjudication; 
must allege that the position of the Commonwealth 
agency was not substantially justified; and must 
meet all of the conditions set forth in the act. 

2 4 Pa.Code §2.1 et seq. is applicable to all executive and independent 
Commonwealth agencies, 4 Pa.Code §2.4. However, agencies are given the choice 
in 4 Pa.Code §2.9 to either adopt the procedures set forth therein or establish 
their own procedures. The Department did not adopt the uniform procedures, nor 
did it adopt its own procedures. We will, however, use the uniform procedures 
as guidance. 
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(b) The applicant must provide the information 
required by this subchapter and by the Application 
for Award of Adjudicative Fees and Expenses. 

(c) Each applicant shall provide a statement 
showing the net worth of the applicant. The state­
ment may be in any form convenient to the applicant 
that provides full disclosure of assets and liabili­
ties and is sufficient to determine eligibility under 
this subchapter. The net worth statement shall be 
made available only to the adjudicative officer and 
the Commonwealth agency except when an appeal is 
taken, in which case the net worth statement shall 
be included in the record of the proceeding in which 
an award is sought. 

(d) For purposes of eligibility, the net worth 
and number of employees of an applicant will be de­
termined as of the date the proceeding was initiated. 

(emphasis added) 

Hepburnia did not furnish such a statement in its application for award of 

fees and expenses, nor did it avail itself of the opportunity given to it to 

provide the requisite information. 3 Therefore, we have no choice but to 

deny its application. 

3 4 Pa.Code §2.14 authorizes reopening the record following the adjudication 
to 11 require additional evidence relating to the amount of fees and expenses and 
whether or not they were reasonable and necessary ... It does not authorize 
reopening the record to hear evidence regarding an applicant's eligibility, 
since eligibility must be established in the application. 4 Pa.Code §2.6(c). 
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AND NOW, this 19th day of October, 1988, it is ordered that Hepburnia 

Coal Company's application for award of attorneys fees and expenses is denied. 

DATED: October 19, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Donald A. Brown, Esq. 
Central Region 
For Appellant: 
Anthony P. Picadio, Esq. 
SHERMAN & PICADIO 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

~~/U'J w~~ 
MAXINE WOELFLING, CHAIRMAN 

tV~dA:d:--
WILLIAM A. ROTH, MEMBER 

~· 
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CCMMONW~I.. TH C ... ~NSYI..VANIA 
ENVIRONMENTAL. HEARING SOARC 

TOWNSHIP OF MAXATAWNY 
v. 

101 South Second Street 
Suites Three - Five 

Harrisburg. PA 17101 

(717) 787-3483 

: EBB Docket No. 87-271-W 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 

. . . . . . 
CLIFFORD R. HILL SANITATION 
SERVICE, Permittee 

Synopsis 

: . . Issued: October 19, 1988 

OPINION AND ORDER 

M. CIANI: SMITH 
KCMTAift'TO T1C ~ 

Appeal is dismissed as a sanction for failure to comply with Board 

orders. 

OPINION 

This matter was initiated on July 10, 1987, with the filing of a 

notice of appeal by the Township of Maxatawny (Township) challenging the 

issuance of a solid waste transfer station permit to Clifford R. Hill 

Sanitation Service (Hill) by the Department of Environmental Resources 

(Department). As grounds for its appeal the Township stated "Local municipal 

zoning regulations preclude use being sought by applicant and therefore, 

permit should be rejected." 

Pre-hearing memoranda were duly filed by the Township and Hill, and 

the Department advised the Board, consistent with its usual practice, that it 

would not actively participate in the appeal. The Board reviewed the 

pre-hearing memoranda and ascertained that the only issue raised by the 

Township was that the Department's issuance of the permit was an abuse of 
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discretion because the Township's zoning ordinance precluded Hill from using 

the site as a transfer station. It then conducted a telephonic conference 

with the parties on January 12, 1988 to discuss disposition of the appeal 

without hearing. 

During the course of the conference call the Township advised the 

Board it would withdraw its appeal. When no withdrawal was filed, the Board, 

by order dated July 14, 1988, required the Township to either file its request 

for withdrawal of the appeal or a motion for summary judgment on or before 

July 29, 1988. The Township failed to comply with the Board's July 14, 1988 

order, and the Board, on August 30, 1988, issued a rule upon the Township to 

show cause why its appeal should not be dismissed as a sanction for ignoring 

Board orders. The rule was returnable on September 30, 1988. The Township 

did not respond. In light of the Township's disregard for the Board's orders, 

dismissal pursuant to 25 Pa.Code §21.124 is an appropriate sanction. 
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ORDER 

AND NOW, this 19th day of October, 1988, it is ordered that the 

Board's August 30, 1988 rule is made absolute and the Township of Maxatawny's 

appeal is dismissed as a sanction for disregarding Board orders. 

DATED: October 19, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODIDOnwealtb, DER.: 
Janice V. Quimby, Esq. 
Eastern Region 
For Appellant: 
Richard L. Orwig, Esq. 
Reading, PA 
For Permittee: 
Robert P. Grim, Esq. 
Kutztown, PA 

ENVIRONMENTAL BEARING BOARD 

~,.,V/W w~~ 
MAXINE WOELFLING, CIIAIRHAH 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA 1 7 1 01 

717-787-3483 

TELECOPIER: 717-783-4738 

NEWLIN CORPORATION, SOMERSET 
OF VIRGINIA IN.CORPORATED, 
DAVID EHRLICH AND RICHARD WINN 

. . . . . . 
v. 

. . 
: EHB Docket No. 83-237-W . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: October 21, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR SlMtARY JUDGMENT 

A motion for summary judgment by the recipients of an order to 

perform abatement work at a solid waste disposal site will be denied where 

there are genuine issues of material fact relating to ownership of the 

site, to the role of various individuals in the operation of the site, and to 

whether a corporation was merely an alter ego for individuals involved w·ith 

the disposal. 

OPINION 

This appeal by Newlin Corporation (Newlin) and Somerset Strippers of 

Virginia, Inc. (Somerset) and the two stockholders of Newlin, David Ehrlich 

and Richard Winn {collectively, Appellants), concerns a September 21, 1983 

order of the Department of Environmental Resources {Department) requiring 

Appellants to perform a complete hydrogeologic study and abatement program for 

groundwater contamination by leachate from the Strasburg Landfill in Newlin 

976 



Township, Chester County. 1 

The landfill was originally owned by Strasburg Associates (SA), a 

Pennsylvania joint venture consisting of two limited partnerships, SA I and 

SA II, both of which had as their general partner, Earle Hart. On August 15, 

1975, the Department issued a sanitary landfill permit for 22 acres of the 

site. Construction of the landfill was halted through October, 1978 due to 

zoning disputes, groundwater problems and erosion control problems. Financial 

difficulties led to a search for investors and the formation of a joint 

venture known as Strasburg Landfill Associates (SLA). 

The joint venture, as described in the Board's adjudication in Newlin 

Township v. DER, 1979 EHB 33, consisted of Newlin, Somerset, and a third 

corporation controlled by Hart known as Eco-Waste, Inc. The interests and 

liabilities of the joint venturers were 50% for Eco-Waste and 25% each for the 

other joint venturers. The purpose of the joint venture was to acquire, own, 

improve, and operate a sanitary landfill on the property owned by SA. The 

Department concluded that the proposed joint venture and sale-leaseback 

arrangement would constitute a change of ownership requiring a transfer of the 

permit in accordance with 25 Pa.Code §75.22(f). When SLA and SA learned of 

this, they entered into an agreement terminating the landfill lease-management 

contract and submitted it for the Department's approval. Upon reviewing the 

documents, the Department accepted the agreement in a letter dated September 

8, 1978. 

Meanwhile, SA, SLA, the American Bank, and the Chester County 

Industrial Development Authority (CCIDA) were negotiating a commitment and 

1 Where no other citation appears, the facts of this case have been drawn 
from the opinion of the Commonwealth Court in Strasburg Associates v. Newlin 
Township, 52 Pa.Cmwlth. 514, 415 A.2d 1014 (1980). 
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mortgage financing for the purchase and construction of the landfill. On 

October 11, 1978, the final agreements were executed, the tract was sold to 

CCIDA, and resold by installment sale to SLA, financed by an American Bank 

mortgage. SLA took title and became owner of the tract including the 

landfill, then leased to SA that portion which included the landfill. 

According to the facts in the Board's 1979 adjudication, the lease provided 

that SLA receive 75% of SA's net revenue from operation of the landfill. 

On October 9, 1978, Newlin Township appealed to this Board, 

contending that the Department erred in approving the agreements between SLA 

and SA without reissuance of the permit. In an adjudication dated February 

16, 1979, the Board held that the proposed agreement between SLA and SA 

amounted to a transfer of control requiring compliance with 25 Pa.Code 

§75.22(f)'s 11 Change of ownership .. provision. Newlin Township v. DER, 1979 EHB 

33. The Commonwealth Court reversed the adjudication on appeal, finding that 

Newlin Township lacked standing to bring the appeal. Strasburg Associates v. 

Newlin Township, 52 Pa.Cmwlth.514, 415 A.2d 1014 (1980). 

In April of 1983, the Department issued to SA and Hart an assessment 

of civil penalties under the Solid Waste Management Act, the Act of July 7, 

1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq. (SWMA) and an order 

indefinitely suspending SA's permit for exceeding maximum slope grades, 

inadequate terracing and cover, failing to implement erosion and sedimentation 

controls, and discharging leachate. The order and assessment were appealed to 

the Board and SA and Hart were found liable. Strasburg Associates v. DER, 

1984 EHB 423. 

Upon finding that certain conditions remained unacceptable, the 

Department issued another order dated September 21, 1983, which is the subject 
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of this current appeal, to Newlin, Somerset, Eco-Waste, SLA, SA, Hart, Winn 

and Ehrlich, directing them to take action to eliminate soil, groundwater and 

surface water pollution and to remove leachate from the landfill. The order 

also required groundwater and soil studies and a pollution abatement program. 

On October 21, 1983, Strasburg Landfill, SA, SLA, Newlin, Somerset, Eco-Waste, 

Hart, Winn, and Ehrlich filed an appeal from the September 21, 1983 order. 2 

The appeals of Strasburg Landfill, SA, Eco-Waste, and Hart were 

dismissed for lack of prosecution by Board order dated March 19, 1987. 

On April 7, 1988, Newlin, Somerset, Ehrlich, and Winn filed a motion 

for summary judgment, contending that as of April 14, 1986, they no longer had 

any interest in SLA, having conveyed their 50% interest in the joint venture 

to M. H. Properties, Inc. Ehrlich and Winn maintain they cannot be held 

personally liable for abatement of pollution, since neither they nor the 

corporations were ever listed as a permittee and they are not the current 

landowners. In defense of this claim, Ehrlich and Winn explain there is no 

positive proof of their intentional neglect or misconduct, no evidence to 

support piercing the corporate veil, and no evidence establishing that their 

sale of their interests in SLA was not a valid and binding transaction. 

On May 12, 1988, the Department filed its response to the motion, 

alleging that because SLA is in privity with SA, SLA should be bound by the 

Board's 1979 adjudication which was reversed only as it related to standing. 

Further, the Department maintains that Newlin and Somerset remain liable as 

owners under the SWMA, the Administrative Code, the Act of April 9, 1929, P.L. 

2 On May 9, 1984, the Department denied SA's application for a solid waste 
permit to expand Strasburg Landfill. The denial letter, which made detailed 
findings regarding site conditions and the failure to control those conditions, 
was sent to and received by all parties to the present appeal. None of the 
parties appealed the expansion denial letter. 
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177, as amended, 71 P.S. §510-17, and the Clean Streams Law, the Act of June 

22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. (Clean Streams Law), 

and that the Board is limited in its review to the facts as they existed at 

the time the September 21, 1983 order was issued. Finally, the Department 

avers in its pre-hearing memorandum, as well as in its response to the motion 

for summary judgment, that Newlin and Somerset's realty transfer was 

fraudulent, for inadequate consideration and made only to avoid liability as 

property owners and that there is ample evidence to pierce the corporate veil. 

In its disposition of a motion for summary judgment, the Board is 

authorized to render summary judgment if the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with any affidavits, show 

there is no genuine issue of material fact and the moving party is entitled to 

judgment as a matter of law. The Board must read the motion for summary 

judgment in the light most favorable to the non-moving party. Robert C. 

Penoyer v. DER, 1987 EHB 131. 

At the outset, we must address the issue of what point in time we are 

reviewing the Department's action. Newlin and Somerset contend, among other 

things, that the sale of their interest in the SLA joint venture in 1986 

absolved them of any potential liability as landowners under the Department's 

1983 order. Our task, however, is to determine whether the Department's 

issuance of the order in September, 1983 was an abuse of discretion. What 

effect, if any, the sale of the 50% interest in SLA to M. H. Properties is not 

before us. The question of landowner liability is, and we do believe there is 

authority under the relevant environmental control statutes for imposition of 

such liability. 

Section 316 of the Clean Streams Law authorizes the Department to 

order landowners, including "any person holding title to or having a 
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proprietary interest in either surface or subsurface rights,n and occupiers to 

correct pollutional conditions on or under the land. National Wood Preservers 

v. DER, 489 Pa. 221, 414 A.2d 37 (1980), appeal dismissed, 449 U.S. 803 

(1980), and Com. I DER v. PBS Coals I Inc., _ Pa.Cmwlth. _, 534 A.2d 1130 

(1987). And, the SWMA has been broadly construed in concert with §1917-A of 

the Administrative Code to empower the Department to order landowners or 

occupiers to abate nuisance conditions. Ryan v. DER, 30 Pa.Cmwlth. 180, 373 

A.2d 475 (1977); Reeser's Landfill v. DER, 1984 EHB 398. 

Each of the theories advanced by the Department in response to 

Appellants' summary judgment motion for holding corporate officers liable -

liability as former landowners, participation of the officers under tort law, 

and the piercing of Newlin"s corporate veil - relies primarily on the premise 

that SLA as a joint venture held title to the tract of land including the 

landfill. Newlin and Somerset, through their counsel in the brief supporting 

summary judgment, state, "It is undi·sputed that SLA holds title to the 

landfill property." We have determined this to be a material fact remaining 

in dispute sufficient to defeat a motion for summary judgment at this time. 

The record as it now appears before the Board does not show the chain 

of ownership. This becomes a major factor if the Department intends to hold 

either Appellant liable as an owner or as a major stockholder in the 

corporation if the corporate veil is pierced. The unverified information 

filed with the Board indicates by quitclaim deed dated on or about May 5, 1986 
- -

that Newlin and Somerset may have had an interest to transfer toM. H. 

Properties. However, that very instrument also indicates that on October 11, 

1978, the date of the formalized agreement between SLA and SA, there was a 

deed from SA I and SA II to the CCIDA. In a paragraph following the 

descriptions of the various tracts of land to be conveyed from Newlin and 
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Somerset to M. H. Properties, the conveyance to CCIDA is referenced as 

follows: 

BEING the same premises which Strasburg Associates 
II, Limited Partnerships, by deed dated October 11, 
1978, and recorded in the Recorder of Deeds Office of 
Chester County, Pennsylvania in Deed Book V-53, page 
324, granted and conveyed to Chester County Industrial 
Development Authority, party hereto, in fee. 

It is unclear what interest was conveyed to CCIDA or the current status of 

that conveyance. Both the 1979 Board adjudication and the 1980 Commonwealth 

Court decision deciding that case on appeal refer to the tract being resold by 

installment sale to SLA. Again, we do not know the status of that agreement 

or what quality of title was transferred to SLA from CCIDA. The question of 

ownership cannot be resolved based on the record now before the Board. 

Because summary judgment must be viewed in the light most favorable to the 

non-moving party, it is not possible to tender summary judgment in the 

Appellants• favor in the absence of this critical information. 

Even if the Board had been able to resolve the ownership issue in 

Appellants• favor, material issues of fact and law remain in dispute under the 

other theories advanced by the Department supporting corporate liability and 

personal liability of the officers. 

In the motion for summary judgment, the Appellants argue that tort 

liability under a participation theory is not possible here. Newlin, 

Somerset, Ehrlich and Winn aver that to hold corporate officers liable 

requires proof positive of wrongful conduct evidencing intentional neglect or 

misconduct as outlined in John E. Kaites. et al. v. DER, ___ Pa.Cmwlth. ___ , 

529 A.2d 1148 (1987). They maintain no such evidence has been produced here. 

Further, they allege there was no participation on the part of Ehrlich or 

Winn, either positive or negative. In an affidavit attached to the 



Appellants' brief in support of summary judgment, Ehrlich states: 

Finally, I must address the question of whether 
either Richard Winn or myself in fact participated 
in the operation of the Strasburg Landfill. A 
short answer is that we did not do anything. Thus, 
leaving aside the legal and/or theoretical question 
of whether, under the documents, we had a right to 
participate, the reality of the situation is that 
we did not participate either physically, mentally, 
or decisionally, in the operation of the landfill. 

The Department argues that Ehrlich and Winn should be held individu­

ally liable for committing gross non-feasance in their roles as corporate 

officers of Newlin. The Department alleges Ehrlich and Winn had a higher 

obligation as owners than to watch as Hart allegedly mismanaged the site. 

Also, in support of the participation theory, the Department points to two 

employment agreements with Ehrlich; one for a one year period as stated in 

SLA's joint venture agreement, and a separate five year agreement which is 

referenced in the Board's 1979 adjudication. Under both of these agreements, 

Ehrlich was to act as a supervisor of operations resposible for the ordinary 

and customary operations of the joint venture for a fee equal to four per cent 

(4%) of the gross operating revenues of the landfill for the year. 

It is unclear what Ehrlich's actual role was as supervisor of 

landfill operations and how much control he exercised in that position. The 

existence of the contradictory employment agreements and the affidavit create 

a genuine dispute as to the material fact sufficient to defeat a motion for 

summary judgment at this time. 

Finally, Newlin, Ehrlich and Winn argue there is no evidence to 

support piercing the corporate veil of Newlin. In support of this argument, 

they point to the affidavit of Ehrlich which they assert shows the use of the 

corporate form to be regular and proper in every sense, and to the absence of 

contradictory evidence. 
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By contrast, the Department cites several specific reasons for 

finding that Newlin has operated as the alter ego of Ehrlich and Winn, arguing 

that the corporate veil should be pierced and that Ehrlich and Winn held 

personally liable for the abatement of pollution at the site. The Department 

alleges, among other things, that Newlin was undercapitalized, funds of 

Ehrlich and Winn were commingled with corporate funds without formality, and 

that the corporation never paid a dividend to shareholders. Again, viewing 

the motion in the light most favorable to the Department, the non-moving 

party, it would be inappropriate to grant summary judgment in the Appellants• 

favor in the absence of more concrete evidence supporting their argument that 

use of the corporate form was not irregular. 



o·R DE R 

AND NOW, this 21st day of October, 1988, it is ordered that the 

motion of Newlin Corporation, Somerset Strippers of Virginia, Inc., David 

Ehrlich, and Richard Winn for summary judgment is denied. 

DATED: October 21, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Kenneth A. Gelburd, Esq. 
Eastern Region 
For Appellants: 
Hershel J. Richman, Esq. 
COHEN, SHAPIRO, POLISHER, 

SHIEKMAN AND COHEN 
Philadelphia, PA 

and 
John A. Yacovelle, Esq. 
Somerset, NJ 08083 
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A D J U D I C A T I 0 N 

By Maxine Woelfling, Chairman 

Synopsis 

The Board dismisses a third party appeal of the issuance of permits to 

a municipality which authorized the construction and operation of a sewage 

treatment plant, holding that the appellant failed to satisfy its burden of 

proof. The Board refused to take official notice of an engineering text which 

appellant sought to introduce in support of his contentions that the 

Department of Environmental Resources had not properly calculated discharge 

limitations because of the age of the text and the fact that the formulae con­

tained therein were of critial importance to resolution of the issues in the 

appeal. The Board also refused to admit the text under 25 Pa.Code §21.107(a) 

because there was no corroborating evidence on the record and, again, because 

the formulae were critical to resolution of the issues in the appeal. 
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INTRODUCTION 

On or about November 14, 1983, the Borough of Newry (Newry) adopted a 

revision to its official sewage facilities plan (official plan) to provide for 

the construction of a wastewater collection system and treatment facility. 

The Department of Environmental Resources (Department) published notice of its 

action approving Newry's plan revision at 14 Pa.B. 188 (Jan. 14, 1984). 

Thereafter, the Department issued National Pollutant Discharge Elimination 

System (NPDES) Permit No. PA0081621 and Water Quality Management (WQM) Permit 

No. 9784403 to Newry on November 2, 1984; the permits authorized the 

construction and operation of the wastewater collection and treatment 

facilities incorporated in the Newry official plan. Notice of the issuance 

of these permits was published at 14 Pa.B. 4197 (Nov. 17, 1984). Gerald W. 

Wyant (Wyant) filed an appeal with the Board on December 17, 1984, challenging 

the Department's actions in approving the revision of Newry's official plan 

and issuing the permits. 

Newry filed a motion to dismiss that portion of Wyant's appeal 

pertaining to the Department's approval of Newry's revision of its official 

plan, contending that since Wyant's appeal was filed more than thirty days 

after publication of the Department's approval of the plan revision in the 

Pennsylvania Bulletin, the Board was without jurisdiction to hear that portion 

of Wyant's appeal. The Board granted Newry's motion and dismissed that 

portion of Wyant's appeal relating to the Department's approval of Newry's 

plan revision.- _Gerald -W. Wyant v. DER, 1985 EHB 849. The Board's dismissal 

of that portion of Wyant's appeal was affirmed by the Commonwealth Court in an 

unreported opinion. Gerald W. Wyant v. DER and Borough of Newry, No. 3247 

C.D. 1985 (Pa.Cmwlth, filed January 7, 1987). 
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Hearings on the remaining issues in the appeal, the propriety of the 

Department's issuance of the NPDES and WQM Permits, were conducted on March 

10-14, 1986. The parties duly filed their post-hearing briefs and the matter 

is now ripe for adjudication. Consistent with our precedent, any issue not 

expressly raised by the parties in their post-hearing briefs is waived. 

Robert Kwalwasser v. DER and Kerry Coal Company, 1986 EHB 24. 

FINDINGS OF FACT 

1. Appellant is Wyant, an individual residing in Blair Township, 

Blair County, who owns a tract of land near Newry upon which Newry intends to 

construct a sewage treatment plant. (N.T. 6-7) 

2. Appellee is the Department, the administrative agency of the 

Commonwealth of Pennsylvania vested with the authority and the duty to 

administer the Pennsylvania Sewage Facilities Act, the Act of January 24, 

1966, P.L. (1965) 1535, as amended, 35 p·~s. §750.1 et gg,., and the Clean 

Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 

et seq. 

3. Permittee is Newry, a municipality of the County of Blair. 

4. On November 2, 1984, the Department issued NPDES Permit No. 

PA0081621 and WQM Permit No. 0784403 to Newry, authorizing the construction 

and operation of a sewage treatment plant that will discharge treated effluent 

into Poplar Run, a tributary of the Frankstown Branch of the Juniata River. 

(App.Ex. 41 and 45) 

5. Poplar Run is designated a cold water fishery under 25 Pa.Code 

§93.9, Drainage List N. 

6. The Department published notice of its issuance of the NPDES and 

WQM permits to Newry at 14 Pa.B. 4197 (Nov. 17, 1984). 
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7. Wyant filed an appeal with the Board challenging the issuance of 

these permits on December 17, 1984. 

8. The NPDES permit contained the following effluent limits 

expressed as concentrations of milligrams per liter (mg/1): 

Biochemical oxygen demand (BOD) 30 mg/1 (monthly aver·age) 

Total suspended solids (TSS) 

Dissolved oxygen (dO) 

Ammonia nitrogen 

30 mg/1 (monthly average) 

5 mg/1 (at all times) 

12 mg/1 (monthly average) 

(App.Ex.41) 

9. These effluent limits were developed by Martin Ferry, a planning 

engineer in the Department•s Harrisburg Regional Office. (N.T. 103) 

10. Ferry employed a stream design flow (expressed as Q7_10) of 1.75 

cubic feet per second (cfs) (N.T. 115), calculated and derived from the U. S. 

Geological Survey (USGS) gauge station at Williamsburg, Pennsylvania, and then 

adjusted for differences known to exist between the Frankstown Branch of the 

Juniata River, on which the gauge station is located, and Poplar Run, where 

the discharge is to be located. (N.T. 117-120 and 199-200) 

11. Q7_10 , defined as the lowest seven day average flow that recurs 

every ten years, often is impossible to determine exactly since it requires 

the measurement of a particular stream flow over a seven day consecutive time 

period which one would know to be the lowest average seven day consecutive 

flow to occur in a ten year interval. (N.T. 198-199) 

12. Wyant called no witnesses nor produced any evidence to indicate 

that the design flow, or Q7_10 , was anything other than that calculated by the 

Department, or that the Department•s calculations were incorrect. 

13. Mr. Ferry used a computer model to calculate the impact of the 

effluent upon the dO in the stream. The computer model showed the critical dO 
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level to be 7.67 mg/1; the water quality standard for Poplar Run is 6.0 mg/1. 

(N.T. 210-211; App.Ex. 32) 

14. The NPDES permit did not contain a temperature limitation. (App. 

Ex. 41) 

15. Wyant produced no evidence to establish the temperature of the 

effluent from the plant, or to establish that it would violate water quality 

criteria for Poplar Run. 

16. In calculating the ammonia nitrogen limitation, Ferry considered 

other sources of pollutant discharged in Poplar Run and concluded these 

sources operated independently of one another and, therefore, a wasteload 

allocation under 25 Pa.Code §95.3 was not necessary. (N.T. 470) 

17. Ferry used a median pH value of 7.5, also derived from the 

Williamsburg gauge station, a station used as a data base for over 50 years. 

(N.T. 140) This pH value also corresponded to the pH measurement in the 

aquatic survey performed by Ronald Hughey, an aquatic biologist for the 

Department, at Station No. 2, the station closest to the proposed point of 

discharge. (N.T. 78, 140, and 201) 

18. Using the design flow of 1.75 cfs and a median pH of 7.5, Ferry 

calculated the limit for ammonia nitrogen, based upon a water quality goal of 

.02 mg/1 unionized ammonia (N.T. 126-127) and applying a safety factor of 33%, 

and arrived at an effluent limit of 13.25 mg/1. (App.Ex. 32) 

19. Ferry also calculated the ammonia nitrogen effluent limit based 

upon regulations which became effective after the NPDES permit had been .issued 

(N.T. 142); found these calculations yielded an ammonia nitrogen effluent 

limit of 14 mg/1 as a monthly average, with a 30% safety factor. (N.T. 

441-475) 

990 



20. By providing a 33% reserve (or a 30% reserve under the new 

regulations), Ferry provided for both a reserve and a margin of safety in the 

effluent limit, so that the discharge will not consume the entire assimilative 

capacity of the stream. (N.T. 477-478) 

21. Wyant produced no evidence to establish that the ammonia nitrogen 

limits in Newry•s NPDES permit violated the Oepartment•s water quality 

standards or were otherwise improperly calculated. 

22. The application for the WQM permit was reviewed by Ms. Deann 

Steiner, a sanitary engineer in the Facility Section of the Bureau of Water 

Quality Management in the Department•s Harrisburg Regional Office. (N.T. 

240). Steiner concluded that the sewage treatment plant as designed could 

meet the effluent limits in the NPDES permit, including BOD requirements (N.T. 

249 and App.Ex. 43, p.6) and ammonia nitrogen limitations. (N.T. 287-288 and 

App.Ex. 43, p.9) 

23. Wyant produced no evidence to refute Steiner•s conclusion that 

the sewage treatment plant was properly designed and would meet the effluent 

limits in the NPDES permit. 

24. The geological and hydrogeological aspects of the WQM permit 

application, specifically Module SA, were reviewed by Mr. Jeffrey Molnar, a 

Department hydrogeologist. (N.T. 374-375 and App.Ex. 29) 

25. Mr. Molnar originally determined that the liner of the 

sedimentation ponds of the Newry sewage treatment plant would not meet the 

Oepartment•s requirement of a specific discharge rate of Sxlo-7 centimeters 

per second (em/sec.). (N.T. 357-358 and App.Ex. 6) 

26. Newry responded to Molnar•s concerns with a redesigned liner 

which met the Department•s requirements. (N.T. 356-361, 376-378 and Ex. 67) 
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This redesign was satisfactory, even though the liner was not two feet thick 

as Molnar had originally suggested, since the increased application of 

bentonite in the liner would increase its imperviousness. (N.T. 376-378) 

27. Although Wyant asserted that engineering reports of the American 

Colloid Company disproved Molnar•s conclusions and made speculations regard.ing 

the possible effects of drainage swale around the sewage treatment plant, no 

evidence was presented to support these assertions. 

DISCUSSION 

1. Burden of Proof 

Under 25 Pa.Code §21.101{c)(3), a third party appealing the 

Department•s issuance of a permit has the burden of proof. Joseph D. Hill. 

et a 1. v. DER and Horsham Township, EHB Docket No. 85-356-R {Adjudication 

issued March 22, 1988). The scope of the Board•s review is to determine 

whether the Department•s action was an abuse of discretion or an arbitrary 

exercise of its duties. Warren Sand and Gravel v. DER, 20 Pa.Cnrt~lth. 186, 

341 A.2d 556 (1975). Accordingly, Wyant has the burden of establishing that 

in this case the Department•s issuance of the NPDES and the WQM permits to 

Newry constituted an abuse of discretion or an arbitrary exercise of its 

authority. We rule here that Wyant has failed to satisfy this burden on the 

record before this Board. 

Throughout this proceeding, Wyant has suggested alternate ways which 

the Department could have conducted its review and evaluated data and has 

suggested other conclusions which he believes should have been made; however, 

Wyant failed to produce any credible or competent documentary evidence or 

expert witness testimony to bolster these allegations and assumptions. 

Rather, Wyant sought to introduce such evidence through the testimony of his 

counsel, and we have no choice but to disregard such testimony. 
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Also, Wyant urges us to shift this burden of proof back to the 

Department under 25 Pa.Code §21.101(b)(4) on the strength of several 

arguments. In his post-hearing brief, Wyant alleges that the Department has 

failed in its stewardship of the Commonwealth's natural resources, citing 

Article I, Section 27 of the Pennsylvania Constitution and Payne v. Kassab, 11 

Pa.Cmwlth. 14, 312 A.2d 86 (1973), aff'd 468 Pa. 226, 36 A.2d 263 (1976). 

Payne mandates a three-part inquiry to determine whether agency actions 

comport with Article I, Section 27. The so-called three-prong test under 

Payne requires that: 

1) there is compliance with all statutes and 
regulations applicable to the protection of the 
Commonwealth's natural resources; 

2) the public record demonstrates a reason­
able effort to reduce environmental incursion to 
a minimum; and 

3) the environmental harm which will result 
from the challenged decision or action does not 
so clearly outweigh the benefit to be derived 
therefrom that to proceed further would be an 
abuse of discretion. , 

Wyant focuses on the first prong of the Payne test, suggesting that because 

the Department failed to satisfy the requirements of 25 Pa.Code, Chapters 93 

and 95, for calculating the effluent limitations in the NPDES permit, it is 

appropriate to shift the burden back to the Department to establish that its 

decision to issue these permits is prudent and to demonstrate the adequacy of 

measures taken to reduce environmental harm to a minimum. We need not address 

the merits of this argument, since Wyant has not produced any evidence tending 

to establish that the Department failed to comply with statutes and 

regulations relevant to the issuance of these permits. 

Wyant also cites two decisions in support of his claims that the 

burden of proof in this case should be shifted to the Department. Each of the 
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cases cited by Wyant is distinguishable. In the case of Marcon. Inc. v. DER, 

76 Pa.Crnwlth. 56, 462 A.2d 969 (1983), the Commonwealth Court held the Board 

properly shifted the burden of proof to the Department and the permittee where 

hunting and fishing clubs objecting to the issuance of an NPDES permit 

presented expert scientific evidence showing that the discharge authorized 

by the permit would have deleterious effects on the receiving waters, thus 

establishing the likelihood of environmental harm. In so holding, the 

Commonwealth Court placed a great deal of reliance on the fact that the 

receiving waters were classified in 25 Pa.Code §93.4 as High Quality (HQ) 

Waters and, therefore, subject to stringent protective measures under 25 

Pa.Code §95.1. Poplar Run is not classified as an HQ water, as were the 

receiving waters in Marcon, but an even more salient point distinguishes this 

case from the Marcon case. In Marcon, the burden of proof was shifted only 

after an initial and persuasive evidentiary showing by the appellant. Wyant, 

by contrast, has provided no expert scientific evidence tending to show 

environmental harm will likely result here. In the other case cited by Wyant, 

David D. Beitman v. DER and Amity Township, 1974 EHB 297, the Board found that 

the appellant had presented enough evidence relating to potential problems 

which could arise from locating a proposed sewage treatment plant on a site 

subject to flooding to shift the burden of proof to either the Department or 

the permittee to establish that this decision was prudent. Again, the 

decision to shift the burden of proof was made only after sufficient testimony 

was presented showing the likelihood of environmental harm. In fact, the 

evidence in the Beitman case, unlike the matter now before us, indicated that 

the Department utterly failed to consider the flooding problem. 

In presenting his case, Wyant attempted to call as witnesses employees 

of the Department as on cross-examination. The Board, consistent with its 
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prior practice, refused to allow them to be called as on cross-examination or 

impeached after being called as Wyant's own witnesses, citing precedent that a 

Commonwealth employee cannot be examined as on cross-examination because he 

has no adverse interest. (N.T. 61) 

The so-called adverse interest rule was contained at §7 of the Act of 

May 23, 1887, P.L. 158, as amended, 28 P.S. §381, and recodified at 42 

Pa.C.S.A. §5935. This rule operates to compel the testimony of persons 

"whose interest is adverse" to the party calling them as if under 

cross-examination. It has been interpreted to exclude public officers and 

employees, since their legal rights and liabilities would not be affected by a 

judgment in a matter and their interest would not be promoted by the success 

of the adversary of the party calling them. Jordan v. Clearfield County, 107 

Pa.Super. 441, 164 A.98 (1933). 

More recent cases have continued this interpretation. In Pittsburgh 

Miracle Mile v. Board of Property Assessment Appeals, 6 Pa.Cmwlth. 187, 294 

A.2d 226 (1972), the Commonwealth Court upheld the trial court's refusal to 

allow a taxpayer to call a member of the Board of Property Assessment Appeals 

for Allegheny County as if on cross-examination, finding that, "a member of 

the assessment board has no interest adverse to a property owner because he 

has no personal interest in the outcome... .Is!· at 231. See also, 

Redevelopment Authority of the Citv of Philadelphia v. Cohen, 31 Pa.Cmwlth. 

173, 375 A.2d 881 (1975), and Commonwealth of Pennsylvania, Dept. of Health v. 

__ Brownsville Golden Age Nursing Home, Inc., _ Pa.CnrNlth. _, 520 A.2d 926, 

appeal denied, 529 A.2d 1083 (1987) (holding that employee of adverse party 

ordinarily is not himself "adverse" for purpose of rule permitting party to 

call adverse witness as on cross-examination). In this appeal, the 

Department is not actively defending its issuance of the permits, as is its 
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usual practice with third party appeals. Thus, aside from the fact that their 

status as public employees endows them with no adverse interest, as 

a practical matter, they have no adverse interest here. Therefore, we must 

conclude that the Department employees have no interest adverse to Wyant and 

cannot be called by Wyant as if under cross-examination. 

2. Stream Design Flow 

Stream design flow is the actual or estimated lowest seven consecutive 

day average flow that occurs once in ten years for a stream with an 

unregulated flow; it is commonly referred to as Q7_10• 25 Pa.Code §93.5(b). 

The design flow calculated by the Department for Poplar Run is 1.75 cfs. 

Wyant attacks these estimates on the basis of the testimony of Floyd 

Baker, a local resident who testified as to his familiarity with seasonal flow 

variations in Poplar Run. Wyant provided photographs of the stream, but 

neither these nor Baker•s lay testimony :provide an adequate scientific 

foundation to estimate stream design flow. There is no indication that the 

photographs were taken d~ring a Q7_10 period. Baker testified that portions 

of this stream are considerably deeper than portions shown in the photographs 

produced at the hearing (N.T. 38). However, the Q7_10 is calculated on the 

basis of estimates of stream dimensions as averages for the reach of the 

stream from the point of discharge to the confluence with the Frankstown 

Branch, rather than a measurement at any one point in the reach. (N.T. 

116-119; App.Ex. 32) 

Wyant suggests that a pynameter should have been used to measure the 

flow velocity for a small stream such as Poplar Run, and yet, he provides no 

evidence to show the methodology employed by the Department was unreasonable. 

Wyant details the many factors which can affect yield, e.g. the surface water 

flow per unit of drainage area (N.T. 122), and cause a variance from stream to 
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stream, but offers no evidence that any of these factors exist in Poplar Run 

or were not accounted for. In fact, Ferry testified regarding other 

Department studies and evaluations and the fact that adjustments were made in 

the run-off rate to account for the differences between streams. (N.T. 

118-221) 

3. Stream Re-aeration 

Wyant alleges that the dO levels in Poplar Run will be violative of 

water quality standards for this stream and that the Department's estimate of 

natural re-aeration due to mixing with the atmosphere through turbulence are 

unfounded and unreasonable (App.brief, p.28). Wyant's only support for this 

assertion is his rejected offer of proof to have the Board take official 

notice of a table of re-aeration rates in S.J. Arccibala, Waste Water 

Treatment and Disposal (1981), a textbook. The Board ruled the textbook to be 

hearsay, since it was not sponsored by a witness subject to cross-examination, 

nor recognized by any other witness. as an authoritative work in the field 

(N.T. 234-9). The Board also refused to take official notice of the 

textbook. 

Rule 201 of the Federal Rules of Evidence provides that judicial 

notice of a fact may be taken where it is generally known within the 

geographic area or capable of accurate determination by resort to sources 

whose accuracy are not reasonably questioned. The rule has not been adopted 

in Pennsylvania, although the Supreme Court, in Com. v. Casper, 481 Pa. 143, 

392 A.2d 287 (1978), recognized Pennsylvania law to be consistent with it. 

Our courts have long taken judicial notice of medical and scientific facts, 

but have refused to do so where there was insufficient support in the 

literature for a particular proposition (Utter v. Aston-Hill Manufacturing 

Company, 453 Pa. 401, 309 A.2d 583 (1973)) or where a particular fact was of 
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critical importance to the case (Hoffman v. Misericordia Hospital of 

Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970)). The courts have also been 

reluctant to judicially notice scientific or medical facts in sources 

published some time before, given the rapid advances in knowledge and 

technology (Hoffman, id.) There-aeration rates of which Wyant wished the 

Board to take official notice were central to the Department's calculation 

of the dO effluent limit. Wyant's re-aeration rates were contained in a text 

copyrighted several years before the Department's decision, and the veracity 

and the reliability of the textbook were not established. On the other hand, 

the Department utilized a sophisticated computer program to make the 

calculation (N.T. 177). Under such circumstances, it would have been 

unwarranted to take official notice of the re-aeration rates in the text. 

Wyant also urged the Board to admit this evidence over hearsay 

objections pursuant to 25 Pa.Code §21.1Q7(a) which states that 11 the Board 

shall not be bound by technical rules of evidence and all relevant and 

material evidence of reasonable probative value shall be admissible.•• The 

subject of hearsay evidence in administrative proceedings was addressed by the 

Commonwealth Court in the well-known case of Bleilevens v. Commonwealth, State 

Civil Serv. Com•n, 11 Pa.Cmwlth. 1, 312 A.2d 109 (1973): 

The Hearsay Rule is not a technical rule of 
evidence but a basic, vital and fundamental rule 
of law which ought to be followed by administra­
tive agencies at those points in their hearings 
when facts crucial to the issue are sought to be 
placed upon the record. Indeeda an adjudication 
of an administrative agency may not be founded 
wholly on hearsay evidence, although such evi­
dence may be admitted in cases made out by cir­
cumstantial evidence, if not inconsistent with 
the undisputed facts, for the additional light it 
may throw on the matter •••• 

312 A.2d at 111 (citations omitted) 



This principle was amplified in Com •. St. Bd. of Med. Ed. & Licen. v. 

Contakos, 21 Pa.Cmwlth. 422, 346 A.2d 850 (1975), wherein it was stated that: 

The hearsay rule, however, is not a technical 
rule of evidence but a fundamental rule of law 
which ought to be followed by administrative 
agencies at those points in their hearings when 
facts crucial to the issue are sought to be 
placed upon the record and an objection is made 
thereto. Bleilevens v. Pennsylvania State Civil 
Service Commission, 11 Pa.Cmwlth. 1, 312 A.2d 
109 (1973) •. See Unemployment Compensation Board 
of Review v. Stiles, 19 Pa.Cmwlth. 38, 340 A.2d 
594 (1975). 

346 A.2d at 852 

The admission of the text sought to be admitted by Wyant would be contrary to 

these cases for several reasons. Objections to the admission of such evidence 

were placed on the record by Newry, no corroborating evidence was placed in 

the record by Wyant, and the validity of the assumptions used by the 

Department to calculate the dO limits are a critical issue in this appeal. 

The record shows that the discharges, as allowed by the permit, will 

result in an instream dO within the·water quality criteria of 6.0 mg/1 

(App.Ex. 32, computer page). This is shown in the figures for both the time 

of initial discharge and at the end of the reach. The computer model shows 

the critical dO (the lowest value to occur) will be 7.67 mg/1, also well 

within the water quality criteria. (N.T. 210-211; App.Ex. 32) 

4. Ammonia Nitrogen limit 

Wyant argues that the Department should have calculated the limits for 

ammonia nitrogen in accordance with the water quality criteria for instream 

ammonia nitrogen at 25 Pa.Code §93.7(c), Table 3, adopted by the Environmental 

Quality Board (EQB) on February 16, 1985. The Department responds that it has 

shown that under either the regulations existing at the time of the NPDES 

permit's issuance or those subsequently adopted by the EQB, the ammonia 
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nitrogen concentration in Newry•s discharge will not violate water quality 

criteria. Ferry calculated the acceptable discharge to be 13.25 mg/l with a 

33% safety margin under the old regulations (N.T. 126, App.Ex. 32). Under the 

new regulations, he calculated an acceptable level of discharge to be 14 mg/1 

with a 30% safety factor (N.T. 440-442, 445). The limitation included in: the 

permit is 12.0 mg/1. 

Wyant also objects to Ferry•s estimate· of the median pH of 7.5 for 

Poplar Run. The pH is a necessary element of the computation required to 

calculate instream ammonia nitrogen. 1 Although the pH levels were not 

determined with measurements directly from Poplar Run, Ferry testified he 

derived the 7.5 figure from data at the Williamsburg water quality station 

which has a 50 year data base (N.T. 200, 245). This 7.5 value also 

corresponded with Ronald Hughey's measurement at Station 2 (Permittee's Ex. 

1), the station closest to the point of the proposed discharge (N.T. 75,. 

94-95, 201; App.Ex. 21). Ferry testified that he relied on the network 

station•s data due to its long historical record, finding it to be more valid 

than two other pH readings made in one day in 1980 by Hughey showing pH levels 

of 7.9 upstream and 7.4 downstream. 

Wyant made extensive arguments (N.T. 465-468) that the disparity 

between Ferry•s pH values and Hughey•s pH values was evidence of the need for 

a wasteload allocation under 25 Pa.Code §95.3. In particular, 25 Pa.Code 

§95.3(c) provides that a wasteload allocation will be made by the Department 

under these circumstances: 

(1) Water quality criteria for a stream section, 
segment, or zone are not being achieved, even 

1 We will not quote the rather extensive formulae for calculation of the 
anunonia nitrogen limits under either the current or former versions of the 
regulation. 
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though discharges to such section, segment, or 
zone are being treated to meet the minimum treat­
ment requirements specified elsewhere in this 
title or 33 U.S.C. §1251 et seq. 

(2) Water quality criteria for a stream section, 
segment or zone may not be achieved during periods 
of accepted design stream flow, as identified in 
§93.5{b) (relating to application of water quality 
criteria to discharge of pollutants), even if exist­
ing or anticipated discharges to such section, seg­
ment, or zone were treated to meet the minimum 
treatment requirements specified elsewhere in this 
title. 

(3) Minimum treatment requirements have not been 
established for a particular pollutant. 

A variation in pH readings, alone, is not a basis for requiring that a 

wasteload allocation be performed for ammonia nitrogen. It must be 

established, by substantial evidence, that any of the conditions in 25 Pa.Code 

§95.3(c)(l)-(3) prevail, and Wyant has failed to come forth with any competent 

evidence that the Department's decision not to perform a wasteload allocation 

was an abuse of discretion. 

Wyant further alleges that the Department failed to provide a 

sufficient margin of safety in calculating its ammonia nitrogen limitations to 

take into account the pH variations. Ferry explained that the 33% reserve 

under the old regulations or 30% reserve under the new regulations accounted 

also for a margin of safety (N.T. 478). 

5. Wastewater Temperature 

Wyant questions why no temperature limitation was included in the 

NPDES permit, contending that the wastewater temperature in the pond will be 

the same as the effluent (N.T. 276). This assumption was never established as 

a fact in the record (N.T. 276). Further, Wyant offered no evidence to 

establish that a discharge at the pond temperature of 25°C would adversely 

impact or violate water quality standards for Poplar Run. He notes only that 
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if Ferry had included a temperature limitation for the discharge, perhaps 

Steiner would have considered the implications of a higher influent water 

temperature. (App.Brief. 47-48). 

Ferry testified twice that temperature is not normally included as a 

limitation in municipal sewage plant permits, since it has not been a 

significant problem in the past (N.T. 109, 213-215). Ferry had no reason to 

think this was a critical factor in this case either (N.T. 214), and we have 

no reason to assail his judgment as an abuse of discretion. 

6. WQM Permit Review/BOD 

Wyant questions the competence of Deann Steiner, the Department's 

sanitary engineer responsible for reviewing Newry's WQM permit application. 

During the hearing, Wyant attempted to qualify Steiner as an expert in areas 

such as biochemistry in order to assail the adequacy of her review of the 

sewage treatment plant's ability to remo.ve biochemical oxygen demand (BOD) and 

ammonia. The Board accepted Steiner as an expert in the engineering field, 

but not as a general expert in biology, chemistry, microbiology, biochemistry 

and related fields (N.T. 268). In addition to attacking Steiner's 

qualifications, Wyant also attacks her judgment on the basis that she did not 

remember the specific procedures or formulae she used in reviewing Newry's WQM 

permit application two years prior to the hearing (N.T. 253-254; App.Brief, 

p.37). 

At the outset, we note that, subject to well-recognized exceptions 

such as surprise and hostility, a party who calls a witness stands behind the 

witness• credibility and the truth of his assertions. Cunningham v. 

Commonwealth, State Civ. Serv. Com•n, 17 Pa.Cmwlth, 375, 332 A.2d 839 (1975). 

Although Ms. Steiner could not remember formulae in detail, she could 

identify that portion of the application containing calculations used to 
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determine the BOD effluent from aerated lagoons2 (N.T. 249; App.Ex. 46, 

p.6), that part of the application demonstrating compliance with ammonia 

nitrogen limitations (N.T. 287-288), and the process of suspended solids 

being removed in sedimentation ponds (N.T. 256-261, 301-312). Steiner 

further testified that she had raised questions concerning the application 

with Newry to which Newry responded satisfactorily (N.T. 313-314; App.Ex. 56, 

57, 61, and 62). Steiner then concluded that the application fulfilled all 

Department regulations and recommended that a permit be issued, subject to 

certain special conditions (N.T. 314-315, 316; App.Ex. 45). Wyant offers no 

evidence to dispute Steiner's conclusion that the sewage treatment plant as 

designed would meet all effluent limits in the NPDES permit, so we must 

conclude that the Department did not abuse its discretion. 

7. Ammonia Nitrogen Removal 

Newry•s calculations as to the removal of ammonia nitrogen in the 

lagoon system are found in Section ~ of Newry's Basic Design Criteria in 

Exhibit 43. Nitrification is the process by which ammonia is oxidized into 

nitrate form (N.T. 87, 112-114). It is conditioned upon the presence of 

oxygen, proper temperature and a minimal level of dissolved oxygen in the 

wastewater (N.T. 287). 

Although Wyant asserts he attempted to prove that nitrification of 

ammonia does not generally occur in a flow through a lagoon of the kind 

2 Wyant again attacked Steiner's BOD computations by attempting to place into 
evidence a textbook containing a table of values for BOD removal using a K 
factor at variance with the K factor employed by Steiner (N.T. 428-429). The 
Board refused to take official notice of the text (N.T. 430) for reasons 
discussed supra, in §3. 
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approved here, there is no support in the record for such a claim. Wyant 

requested the Board to take judicial notice of a text supporting these claims, 

but the Board refused to do so for the reasons explained in §3, supra. 

Wyant alleges that the lagoon design approved by the Department will 

not achieve the ammonia nitrogen removal necessary to achieve the limits in 

the NPDES permit. Wyant, without a proper foundation in the record, 

substitutes his own calculations as to the total daily oxygen requirements of 

the lagoon system to determine the necessary amount of aeration horsepower and 

oxygen required to remove ammonia nitrogen and carbonaceous BOD and meet the 

effluent limits in the NPDES permit (N.T. 287-288). We must disregard these 

ca leu lations. 

8. O::~qen Re uirements De-ox enation in Wastewater Within the Sedimenta­
iicm Pond 

Newry has proposed to store in ~he sedimentation pond sludge produced 

by the treatment process in the aerated ·lagoons and to landfill the sludge 

within five to ten years (N.T. 306). Newry•s permit application included an 

accounting of the accumulated mass of sludge in order to determine the depth 

required for sludge storage (N.T. 307). The lagoon system was designed to 

include two completely mixed ponds, each followed by two partially mixed ponds 

(N.T. 290). The calculated detention time of the wastewaters in the complete 

mix system is six days (N.T. 251-253; Ex. 43, Basic Design Criteria H(1), 

H(2), 1(5), J(2), pp.5-8). The purpose of the sedimentation pond is the 

settling out of BOD, particularly volatile suspended solids (VSS) produced in 

treatment and removed in the form of suspended solids (N.T. 301). 

Wyant cites testimony that VSS will exert biochemical oxygen demand 

and consume dO present in the wastewater (N.T. 301-302) and that if these 
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organic solids escape with the final effluent and settle on the stream bed, 

instead of within the sedimentation pond, they will consume dO there (N.T. 

88-89). Wyant, through the testimony of his counsel at the hearing 1 makes 

several conclusions about the presence of this sludge in the pond over a 

period of years. He alleges that odor will be a problem and that the two 

horsepower aerator Newry plans to use in the sedimentation pond is 

insufficient to achieve the contemplated BOD removal and maintain a dissolved 

oxygen concentration of 5.0 mg/1 or more in the lagoons (App.Brief, p.41). 

Wyant proceeds to attack the Department's calculations of the amounts 

of oxygen to be supplied to the aeration system and the method by which the 

oxygen will be supplied, concluding that because the sedimentation pond is the 

last step in the wastewater treatment process, except for the chlorine tank, 

the effluent limit of 5.0 mg/1 dO will be violated according to Exhibits 53 

and 54 (App.Brief, p.41). As Newry points out, there is simply no basis for 

Wyant's assumption that the dO level in the pond equates to the dO level in 

the effluent after it has passed through the chlorine contact tank and 

traveled through the effluent pipe at a slope of 28% (Permittee's Brief, 

p.13-14; Ex.53). 

Wyant has presented no evidence to support his assumption that the 

sedimentation ponds in combination with the chlorine contact tank and effluent 

pipe will be incapable of achieving the BOD and dO limits contained in the 

NPDES permit. 

9. _lagoon liner 

Wyant disputes the suitability of the lagoon liner design approved by 

the Department. Initially, Newry had proposed to line its treatment lagoons 

with bentonite soil sealant to a depth of four inches to be applied at a rate 

of 2.2 pounds per square foot in order to prevent leakage (N.T. 366; Ex. 4F, 
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p.6-1). In response to the comments of Jeffrey Molnar, the Department 

hydrogeologist, Newry modified the lagoon design to incorporate the 

application of an additional half pound per square foot of bentonite, thus 

raising the coefficient of permeability to 1.5 x 10-8 centimeters per second, 

the rate required by the Department. With these modifications, the Department 

found the proposal acceptable (N.T. 356-361, 375-378). 

Wyant, again through counsel and not a competent witness, asserts that 

the proposed liner will not be sufficiently impermeable, and in support of 

this theory, attacks the engineering reports and calculations produced by the 

bentonite manufacturer, American Colloid Company (App.Brief, p.51-53). Wyant 

fails to establish any abuse of discretion or authority by the Department 

based on Molnar's conclusions or any infirmity in the calculations of the 

American Colloid Company. 

Finally, Wyant attacks Newry's proposed drainage swale to divert 

surface and groundwater around the lagoon site, speculating that it may cause 

flooding, stream siltation, and erosion because of excavations below the water 

table level. Wyant only guesses that these problems may occur and that they 

were not assessed by anyone reviewing the permit application; no evidence was 

produced to support any of these speculations or the allegation that the 

stewardship responsibilities of the Department were not met. 3 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and subject matter of 

this proceeding. 

3 Wyant has failed to establish that Newry's permits were not issued in 
compliance with all relevant statutes and regulations or that any environmental 
harm will occur as a result of the activity authorized by the permits. Since 
there is no evidence of any environmental harm, it is unnecessary for us to 
consider whether the environmental incursion will be minimized or the benefits 
of the sewage treatment plant will outweigh any of the harm. 
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2. Wyant has the burden of proving that the Department's issuance of 

the NPDES and WQM permits was an abuse of discretion or arbitrary exercise of 

the Department's duties. 25 Pa.Code §21.101(c)(3); Joseph D. Hill et al. v. 

DER and Horsham Township, EHB Docket No. 85-356-R (Adjudication issued March 

22, 1988). 

3. Any issue not expressly raised by the parties in their post­

hearing briefs is waived. Robert Kwalwasser v. DER and Kerry Coal Company, 

1986 EHB 24. 

4. Wyant failed to produce the threshold of evidence necessary to 

shift the burden of proof in this matter pursuant to 25 Pa.Code §21.10l(b)(4). 

Marcon. Inc. v. DER, 76 Pa.Cmwlth.56, 462 A.2d 969 (1983). 

5. The Board properly prohibited Wyant from examining Department 

personnel as on ·cross-examination. 42 Pa.C.S.A. §5935. 

6. 25 Pa.Code §95.3(d) gives the Department discretionary authority 

to determine which stream segments require a wasteload allocation. The 

Department did not act contrary to 25 Pa.Code §95.3 in not performing a 

wasteload allocation for the ammonia nitrogen discharge into Poplar Run. 

7. The Department's calculation of an ammonia nitrogen effluent 

limitation contained adequate margins of safety. 

8. The treatment technology authorized by Newry's WQM permit will 

achieve the effluent limits in Newry's NPDES permit. 

9. The Department properly carried out its duties under Article I, 

§27 of the Pennsylvania Constitution in issuing Newry's NPDES and WQM permits. 

10. Wyant failed to satisfy its burden of proving that the 

Department's action in issuing Newry's permits was arbitrary, capricious or 

unreasonable. 
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AND NOW, this 24th day of October, 1988, it is ordeted that the appeal 

of Gerald W. Wyant is dismissed. 

DATED: October 24, 1988 

cc: Bureau of litigation 
Harrisburg, PA 
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Western Region 
For Appellant: 
J. Randall Miller, Esq. 
Altoona, PA 
For Pennittee: 
Terry R. Bossert, Esq. 
McNEES, WALLACE & NURICK 
Harrisburg, PA 

ENVIRONMENfAL HEARING BOARD 

WILLIAM A. ROTH, MEMBER 

~~·~ ' ' 

ROBTif. MYERS, ~· 

1003 



-~­
~ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 17101 

717-787·3483 

TELECOPIER: 717-783·4738 

HILLTOWN TOWNSHIP BOARD OF SUPERVISORS 
v. 

C(JII)NWEALTH OF PENNSYLVANIA 
DEPARDENT OF ENVIROrtENTAL RESOURCES 

. . . . . . . . 
EHB Docket No. 87-201-W 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

and : Issued: October 26, 1988 
BUX-fllNT REFUSE SERVICES, INC., Permittee : 

Svnoosis 

OPINION AND ORDER 
SUR 

MOTION FOR SllltARY JUDGMENT 

A motion for summary judgment is granted in part and denied in part. 

The Department of Environmental Resources did not abuse its discretion by 

issuing a solid waste management permit for a trash transfer station where 

there were allegations that the facility did not comply with applicable 

municipal zoning and land development ordinances. A leachate retention tank 

required neither a plan revision nor a permit under the Pennsylvania Sewage 

Facilities Act. In denying the motion in part the Board held that a 

municipality did not waive its right to comment under §504 of the Solid Waste 

Management Act by raising issues in its comment letter seemingly outside the 

purview of the statute. The Board also held that there were material facts at 

issue relating to the Department's review of traffic issues and referral of 

the matter to the Pennsylvania Department of Transportation. 

OPINION 

This matter was initiated by the filing of a notice of appeal by the 

Hilltown Township Board of Supervisors (Township) on May 22, 1987. The 
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Township is seeking review of Solid Waste Disposal and/or Processing 

Facilities Permit No. 101462 (permit) issued to Bux-Mont Refuse Services (B/M) 

on April 21, 1987 by the Department of Environmental Resources (Department) 

pursuant to the Solid Waste Management Act, the Act of July 7, 1980, P.L. 380, 

as amended, 35 P.S. §6018.101 et seq. (SWMA). The permit authorizes the 

construction of a trash transfer station on a 2.54 acre parcel of land in 

Hilltown Township, Bucks County. 

In its notice of appeal, the Township alleged that the issuance of 

the permit was an abuse of the Department's discretion because the permit 

application did not demonstrate compliance with all applicable statutes and 

regulations, in violation of Article I, Section 27 of the Pennsylvania 

Constitution and the SWMA; B/M failed to comply with the local holding tank 

ordinance; the application failed to demonstrate that the facility would have 

no adverse effect on local traffic conditions; the facility would create noise 

problems; and the closure bond was inadequate. 

After a review of the pre-hearing memoranda, the Board conducted a 

telephonic pre-hearing conference call with the parties on September 18, 1'987, 

to discuss possible disposition of all or part of the appeal through summary 

judgment. The parties were directed to file cross motions for summary 

judgment by Board order dated September 18, 1987. 

On October 21, 1987, B/M filed its motion for summary judgment, 

alleging that the Department need not consider an applicant's compliance with 

local zoning and land development ordinances prior to issuing a solid waste 

permit; the Township's response letter containing its comments on the proposed 

facility failed to meet the requirements of §504 of the SWMA and thus 

constituted a waiver of its right to participate in the permit review process; 

a storage tank for industrial waste at the site is regulated by the SWMA and 
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does not require a plan revision under the Pennsylvania Sewage Faci1hies Act, 

the Act of January 24, 1966, P.L. {1965) 1535, as amended, 35 P.S. §750.1 et 

seq. {SFA); and the Department did not abuse its discretion in notifying the 

Pennsylvania Department of Transportation {PennDOT) of potential traffic 

problems at the site and issuing the permit prior to receiving PennDOT's 

review. 

On November 20, 1987, the Township filed its answer1 to the motion 

for summary judgment, arguing that the Department abused its discretion in 

that it failed to consider the adequacy of public roads and traffic safety 

prior to issuing the permit; it failed to require a plan revision under the 

SFA for the trash transfer storage tank; it did not cooperate with local 

government as mandated by the SWMA; and it failed to balance social and 

environmental concerns pursuant to Article I, Section 27 of the Pennsylvania 

Constitution. 

In its disposition of a motion for summary judgment, the Board is 

authorized to render summary judgment if the pleadings, depositions, answers 

to interrogatories, and admissions on file, together with affidavits, if any, 

show that there is no genuine issue of material fact and the moving party is 

entitled to judgment as a matter of law. The Board must read the motion for 

summary judgment in the light most favorable to the non-moving party. Robert 

C. Penoyer v. DER, 1987 EHB 131. 

1. Zoning 

The Township argues in its notice of appeal that the Department acted 

arbitrarily in issuing B/M's permit before B/M had fully complied with all 

1 The Township did not file a cross-motion for summary judgment. 
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applicable laws and regulations, particularly local zoning and land 

development ordinances, citing as support Council of Middletown Township v. 

Benham, ___ Pa.Cmwlth. ___ , 523 A.2d 311 (1987), which held that local zoning 

will not be preempted by legislative enactment unless the General Assembly•s 

attempt to preempt is clearly shown in the statute. B/M acknowledges that 

local zoning is not preempted by the SWMA, but argues that the permitting 

process under the SWMA is separate and distinct from the process for obtaining 

local approval under applicable municipal ordinances. 

The recent Commonwealth Court decision in Plymouth Twp. v. Montgomery 

County, _ Pa.Cmwlth. _, 531 A.2d 49 (1987), emphatically ruled that the 

SWMA does not preempt local zoning ordinances concerning the location of 

facilities for solid waste management and disposal except for certain 

hazardous waste facilities. 

Following the Commonwealth Court precedent, the Board held in Borough 

of Taylor v. DER and Amity Sanitary Landfill, EHB Docket No. 83-153-M 

(Adjudication issued March 24, 1988), that while a municipality may regulate 

the location of a solid waste management facility through its zoning 

ordinances, the Department has the authority to regulate the design and 

operation of the facility and there is no requirement in the SWMA that the 

Department's decisions must be in compliance with local zoning ordinances. 

Similarly, in Township of Washington v. DER and Neal R. Toms, EHB Docket No. 

87-267-W (Opinion and order issued April 12, 1988), the Board found that under 

the SWMA, municipalities retain their power to regulate the location of solid 

waste facilities and the Department is not precluded from issuing a permit 

where a facility may not be in compliance with local zoning requirements. 

In the instant case also, the Department was not precluded from 

issuing a permit to B/M under the SWMA simply because B/M did not comply with 
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local zoning ordinances. We will enter summary judgment for B/M on tltis 

issue. 

2. local Government Review 

Next, B/M argues that the Township's November 11, 1986 response 

letter from C. Robert Wynn, Township engineer, to B/M does not meet the 

criteria for a §504 review letter. The letter reported that the Township's 

Board of Supervisors denied B/M's land development plan for non-compliance 

with zoning and land development ordinance regulations and a local holding 

tank ordinance. Attached to this letter was the engineer's detailed report 

prepared by Herbert H. Metz, Inc., and dated September 26, 1986, and 

containing comments or recommendations on zoning, land development, sewage 

disposal and traffic concerns relative to B/M's development plan This report 

recommends denial of B/M's development plan. 

Section 504 of the SWMA deals with review of a permit application by 

a governing body and provides that: 

Applications for a permit shall be reviewed by 
the appropriate county, county planning agency or 
county health department where they exist and the 
host munici~ality, and they may recommend to the 
department [OER] conditions upon, revisions to, or 
disapproval of the permit only if specific cause 
is identified. In such case the department shall 
be required to publish in the Pennsylvania Bulletin 
its justification for overriding the County's recom­
mendations. If the department does not receive 
comments within 60 days, the County shall be deemed 
to have waived its right to review. 

(emphasis added) 

B/M alleges that the Township's response letter contained no recommendations, 

nor did it identify any specific causes for permit denial related to the 

requirements of the SWMA. Therefore, B/M argues that the Department had no 

legal obligation to consider matters raised by the letter and the Township 

waived its right to any further review of the permitting process. 
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The Township responds that §504 of the SWMA does not limit Township 

commentary solely to issues based upon the SWMA or the rules and regulations 

adopted thereunder. The Township asserts its primary responsibility is to 

enforce its zoning and land use regulations and that objections based upon the 

SWMA are to be made by the Department. The Township defends its denial of 

B/M's land development plan, stating that it listed valid land use criteria 

and that adequacy of roads, traffic safety, and sewage disposal as addressed 

by the letter are items the Department must consider prior to issuing any 

permit. 

We can find no language in §504 of the SWMA limiting a host 

municipality's commentary to issues related only to the SWMA, although the 

content of the comment letter may be ignored by the Department if not relevant 

to the Department's evaluation of the permit application under the relevant 

statutes and regulations. The Township' .. s letter recommended denial of B/M's 

development plan and listed specific reasons for the denial; namely, the non­

compliance with local zoning and land use regulations and the holding tank 

ordinance. The letter met the requirements of §504 of the SWMA and did not 

constitute a waiver of the Township's right to contest the permit. 

3. Sewage Facilities Plan Revision 

B/M argues that the Department properly concluded that a storage tank 

for industrial wastes at the proposed facility is regulated under the SWMA and 

does not require a plan revision under the SFA. In addition, B/M argues that 

the Township did not timely raise the plan revision issue in its notice of 

appeal. The Township responds that this issue was raised by incorporation of 

an exhibit in its notice of appeal and that there was inadequate evidence 

presented to the Department by B/M to conclude that the liquid wastes from the 

trash transfer station did not meet the definition of sewage in the SFA. 

1014 



It appears that the Township did make reference to the holding tank 

issue in its notice of appeal. Section III(c)(l) reads: "Generated liquid 

wastes will be deposited into an on-site holding tank which installation 

requires the issuance of an appropriate Holding Tank permit by Hilltown 

Township pursuant to local legislation." We do believe that B/M was put on 

sufficient notice by the language in the Township's appeal that the. Township 

was contending that the holding tank did not satisfy applicable requirements. 

In a June 4, 1987 letter from American Resource Consultants (ARC) on 

behalf of B/M, to the Bucks County Health Department, it was explained that 

the holding tank is to be used to collect liquids generated from the tipping 

floor during wet weather or cleaning operations. From the tank, the liquids 

are to be periodically pumped and taken to a Department-approved facility for 

disposal. According to ARC, sanitary sewage from employee facilities will be 

handled by a separate, on-lot septic system. 

By letter dated December 9,. 1986, Glenn Stinson, the Department's 

sewage facilities consultant, waived the Department's water quality permit 

requirements pursuant to 25 Pa.Code §72.1 et ~· The Bucks County Health 

Department advised B/M in a letter dated June 22, 1987 that no Act 537 

revision or permit approval is necessary for the tank under Chapters 71 and 73 

of the SWMA regulations or by Bucks County Health Department, provided tLe 

washdown does not come within the Act 337 definition of sewage, and advising 

B/M that industrial waste does require Department approval. 

Both B/M and the Township have thoroughly confused the planning and 

permitting issues. We will treat this argument as presenting two questions -

whether the holding tank for the wash water from the transfer station floor 

requires a permit under the SFA and whether the Township is required to revise 

its official plan as a result of the industrial waste holding tank. 
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Section 7(a) 2 of the SFA provides that: 

(a) No person shall install, construct, or re~ 
quest bid proposals for construction, or alter an 
individual sewage system or community sewage sys­
tem or construct, or request bid proposals for 
construction, or install or occupy any building or 
structure for which an individual sewage system or 
community sewage system is to be installed without 
first obtaining a permit indicating that the site 
and the plans and specifications of such system 
are in compliance with the provisions of this act 
and the standards adopted pursuant to this act. 
No permit may be issued by the local agency in 
those cases where a permit from the department is 
re uired ursuant to the act of June 22 1937 
P.L. 1987 No. 3 4 known as 11 The Clean Streams 

Law,n as amended, or where the department pursuant 
to its rules and regulations. determines that such 
permit is not necessary either for a rural residence 
or for the protection of the public health. 

(emphasis added) 

The storage ·Of industrial waste in a holding tank for ultimate disposal at 

another site is governed by 25 Pa.Code §§101.1 and 101.4, regulations adopted 

under the Clean Streams Law. The holding tank is an impoundment, which is 

defined at 25 Pa.Code §101.1 as 11 any depression, excavation or facility 

situated in or upon the ground, whether natural or artificial and whether 

lined or unlined ... 25 Pa.Code §101.4 provides that: 

(a) Except as provided otherwise under Sub­
section (c) of this Section, no person or munici­
pality shall operate, maintain or use or permit 
the operation, maintenance use of an impoundment 
for the production, processing, storage, treat­
ment or disposal of polluting substances unless 
such impoundment is structurally sound, imperme­
able, protected from unauthorized acts of third 
parties and is maintained so that a freeboard of 
at least two (2) feet remains at all times. The 
person or municipality owning, operating or 
possessing an impoundment shall have the burden 
of satisfying the Department that the impoundment 
complies with these requirements. 

2 See also 25 Pa.Code §72.25(f). 
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(b) Any person or municipality owning, oper­
ating or in possession of an existing impoundment, 
containing polluting substances, or intending to 
construct or use such an impoundment, shall 
promptly submit to the Department a report or plan 
setting forth the location, size, construction and 
contents of the impoundment and such other infor­
mation as the Department may require. 

(c) Except where an impoundment is already 
_ approved under an existing permit from the Depart­
~. a permit from the department shall be required 
approving the location, construction, use, operation 
and maintenance of an impoundment subject to sub­
section (a) of this Section in the following cases: 

(1) Where a variance is requested from the 
requirements set forth in Subsection (a) of 
this Section. 

(2) Where the capacity of any one impound­
ment or of any two or more interconnected im­
poundments exceeds 250,000 gallons. 

(3) Where the total capacity of polluting 
substances contained in impoundments on one 
tract or related tracts of land exceeds 
500,000 gallons. 

(4) Where the· department determines that a 
permit is necessary for effective regulation 
to insure that pollution will not result from 
the use, operation or maintenance of the im­
poundment. 

(emphasis added) 

If the holding tank is encompassed by another permit issued by the Department, 

a separate permit issued under the Clean Streams Law is not required. 

Sections 201 and 501 of the SWMA require that a permit be obtained 

for a solid waste transfer station. See also 25 Pa.Code §75.21(a) and (e). 

The rules and regulations adopted pursuant to the SWMA contain standards for 

transfer stations at 25 Pa.Code §75.27. Subsections (f) and (r), in 

particular, state that: 

(f) The tipping areas, loading areas, and un­
loading areas shall be constructed of impervious 
material which is readily cleanable by flushing 
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and shall be equipped with drains or pumps con­
nected to a sanitary sewer system or its equivalent 
to facilitate the removal of moisture. 

* * * * * 
(r) Treatment and disposal of leachate collected 

at the transfer station site shall meet the require­
ments of this chapter. 

Thus, the leachate handling system is incorporated in the transfer station•s 

permit under the SWMA and a separate permit under 25 Pa.Code §101.4 is not 

necessary. In any event, a permit is not required under the SFA and we must 

hold for B/M on this issue. 

Whether a plan revision was necessary under §S(a) of the SFA and the 

related regulations is another issue. Section S(a) of the SFA provides that 

municipalities must revise their official plans as may be required by the 

rules and regulations of the Department. The regulations governing plan 

revisions at 25 Pa.Code §71.15(b)(l) provide in relevant part that: 

(b) Revisions to plans for new subdivisions. 
Revisions to plans for new subdivisions shall con­
form with the following: 

(1) A municipality shall also revise its 
official plan whenever a single tract or 
other parcel of land or part thereof is sub­
divided into two or more lots, whenever a 
person applies for a permit to install the 
second or subsequent individual or community 
sewage system in a subdivision or whenever a 
person applies for a permit required from the 
Department as provided by §71.45(e) (relating 
to issuance of permits) (Repealed). The mu­
nicipality within which the subdivision or 
proposed individual or community sewage system 
is located shall revise its official plan ex­
cept as provided for in subsection (c), per­
taining to supplements to official plans. 

B/M contends that no plan revision is required for the leachate holding tank 

because no permit for the facility was required from the Bureau of Water 

Quality Management. We interpret this argument to be that since no permit is 
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required under 25 Pa.Code §71.45(e), 3 now repealed, 4 a plan revision was 

not necessary. 

The former §71.45(e) provided that: 

(e) A permit is required from the Department 
for an individual or community sewage system, if 
the proposed system will use a method of sewage 
disposal other than renovation in a subsurface 
absorption area or retention in a holding tank. 
For such systems issuance of the permit shall be 
governed by §71.32 of this Subchapter and by the 
applicable rules and regulations of the other 
Chapters of this Title. 

The key phrase is 11 if the proposed system will use a method of sewage disposal 

other than renovation in a subsurface absorption area or retention in a 

holding tank... 11 Sewage 11 is defined in §2 of the SFA as 11 
••• any substance that 

contains any of the waste products or other discharge from the bodies of human 

beings or animals ...... Since sewage from the transfer station will be 

disposed of in a separate subsurface disposal system and the holding tank will 

contain only leachate, we are of the opinion that no plan revision was 

required under the SFA. 

4. Traffic Review 

Finally, the Township alleges that the Department abused its 

discretion and violated its duty to balance environmental and social concerns 

under Article I, Section 27 of the Pennsylvania Constitution by failing ~o 

consider the adequacy of public roads and PennDOT•s traffic review prior to 

issuing the solid waste permit. The Township also disputes whether or not the 

Department ever gave notice to PennDOT of the potential traffic hazards at 

3 We note that the Department's 11 soft-copy11 text of §71.15 states that 
§71.45(e) should be changed to §72.25(f). However, the Pennsylvania Code 
contains no such notation, and its language controls by virtue of 45 
Pa.C.S.A. §901(a). 

4 See 17 Pa.B. 172 (January 10, 1987). 
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this site. B/M contends that the Department met its only obligation - which 

was to make PennDOT aware of the potential traffic hazard. 

The caselaw supports B/M's position that the Department may properly 

defer to PennDOT for a review of any potential traffic hazard. Township of 

Indiana v. DERg 1984 EH8 1, at 38, held that the primary responsibility for 

evaluating road utilization from the standpoint of traffic safety is 

PennDOT's, not the Department's and that the Department cannot be faulted for 

accepting Pe.nnDOT's evaluation. 8/M has also cited the case, Wisniewski v. 

DER and Kuhl, 1986 EHB 111, which upheld the Department's action of seeking 

comment and review of traffic problems from PennDOT, but found that the 

appellants did not establish that the Department failed to give consideration 

to the traffic hazards or to notify PennDOT of these concerns. 

Here, B/M, as the moving party, has the burden of establishing that 

the Department considered the traffic pr.oblems and notified PennDOT at a 

reasonable time in advance .of the permit issuance of any potential traffic 

hazards. PennDOT issued two reviews of potential traffic problems dated May 

6, 1987 and May 18, 1987, subsequent to the April 21, 1987 issuance of the 

permit. 8/M's own traffic assessment was dated March 3, 1987 and was 

referenced in PennDOT's May 18, 1987 review. None of the exhibits, briefs or 

correspondence indicate the specific date, if any, that the Department sent 

notification to PennDOT. 

Because there remains a factual dispute about whether this 

notification ever occurred, it is not possible to grant summary judgment on 

this issue. Further, the Township will be allowed to attempt to meet its 

burden in proving its claim that the Department abused its discretion and 

failed to give proper consideration to the traffic issues created by this 

p:roposed f ac i 1 i ty. 
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0 R DE R 

AND NOW, this 26th day of October, 1988, it is ordered that Bux-Mont 

Refuse Services• Motion for Summary Judgment is granted with respect to the 

issues of the necessity of compliance with local zoning and land development 

ordinances prior to the issuance of a solid waste management permit and 

whether a leachate holding tank requires either a permit or plan revision 

under the Pennsylvania Sewage Facilities Act. The motion is denied with 

respect to issues of traffic and the Section 504 SWMA review requirements 

consistent with the findings of this opinion. 

DATED: October 26, 1988 

cc: Bureau of litigation 
Harrisburg, PA 
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For the Commonwealth, DER: 
John R. Embick, Esq. 
Eastern Region 
For Appellant: 
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MACK AL'l'MIRE 

v. 

COMMCINWI:AL. TH OF ii'OtNSYl. V .ANioA 

ENVIRONMENTAL. !-fEARING SO ARC 
101 Sou-th S4coaci Street 

Suites Three - FiYe 
llarrisbarg. PA 17101 

(717) 787•3483 

: . . 
: . . 

EHB Docket Nos. 88-188-W' 
88-189-W 

COMMONWEALTH OF PF.NNSYLVANIA 
DEPAR'l'MENT OF ENVIRONMENTAL RESOURCES . . Issued: October 27, 1988 

Synopsis 

OPINION AND ORDER SUR 
NOTICES 01' APPEAL NUNC PRO TUNC 

AND MOTIONS TO DISMISS 

M. OIANE' SMITH 
IIIC~.UWTO,TMf~' 

Appeals m!!!£ pro £!!!.£ are denied where the Appellant failed to pro-

vide adequate justification. Attempts to·negotiate remedial actions with the 

Department are not grounds for an appeal ~ pro ~· 

OPINION 

These matters were initiated by the May 9, 1988 filing of two appeals 

m!!l£ pro~ by Maek Altmire (Altmire). Altmire seeks review of the Depart-

ment of Environmental Resources• (Department) forfeiture, by letter dated 

December 16, 1987, of bonds posted for the Altmire Brothers Coal Company's 

operation in Kiskiminetas Township, Armstrong County, pursuant to Mining 

Permit (MP) 29-18 and by letter dated March 31, 1987, of bonds posted for the 

Altmire Brothers Coal Company operation in South Bend Township, Armstrong 

County, pursuant to MP-29-21. The Board has docketed these appeals as 

88-188-W and 88-189-W, respectively. 
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As grounds for allowance of his appeals ~ pro tunc, Altmi~e 

alleges that neither he nor his attorney received the Department's notices of 

forfeiture for either site and that he did not receive actual oral notice 

until March 28, 1988. Altmire further alleges that at the time of the for­

feitures, he was "undertaking a corrective action plan for all properties with 

a reclamation specialist working closely with local DER officials." 

On August 8, 1988, in response to Altmire 1 s notices of appeal~ 

pro tunc, the Department filed motions to dismiss for lack of jurisdiction due 

to the untimely filing of the appeals. The Department alleges that written 

notification of the forfeiture of bonds posted for the operation pursuant to 

MP 29-21 was sent March 31, 1987, by certified mail. A copy of the return 

receipt shows delivery was accepted April 20, 1987. 

The Department also alleges that written notification of forfeiture 

of bonds posted for the operation pursuant to MP 29-18 was sent by certified 

mail on December 16, 1987, but that Altmire refused acceptance of this notice. 

A copy of the notice and return receipt indicates the first and second attempt 

at delivery on December 24, 1987 and December 29, 1987, respectively, and the 

return on J~nuary 8, 1988. The Department claims that additional notice of 

the forfeiture for MP 29-18 was given by sending a copy of the certified 

letter by first class mail and that this letter was never returned to the 

Department. Additionally, the Department alleges, and Altmire admits, that 

oral notification occurred on March 28, 1988. 

An appeal of Department action must be filed with the Board within 30 

days of the date the recipient of the action receives written notification of 

the Department's action. Failure to timely file the appeal deprives the Board 

of jurisdiction to hear the appeal. 25 Pa.Code §21.52(a); Rostosky v. Common­

wealth, DER, 26 Pa.Cmwlth. 478, 364 A.2d 761 (1976). 
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The Board is empowered to grant an appeal !!.!!!!£ pro ~ "for good 

cause.•t 25 Pa.Code §21.53(a). The standards for which such an appeal will be 

granted are to be determined by the common law standards used in "analogous 

cases in Courts of Common Pleas in the Commonwealth." Id. While the Board 

possesses the authority to grant an appeal .!!.!!!!£ pro tunc, it will only do so 

in extraordinary circumstances. Situations which give rise to the Board 

approving an appeal ill!!!£ pro ~ include fraud and the breakdown of 

operations of the Board. Commonwealth, Game Commission v. DER, 1985 EHB 1, 

aff'd 509 A.2d 877 (1986), citing DOT, Bureau of Traffic Safety v. Royster, 31 

Pa.Cmwlth. 647, 377 A. 2d 1038 ( 1977). 

The Department is required to provide written notification by mail to 

the permittee, landowner and surety on the bond in a bond forfeiture action. 

25 Pa.Code §86.182. In the absence of evidence to the contrary, we must 

assume that Altmire did receive a copy of 'the forfeiture letter for the bonds 

posted for MP 29-18, which letter was sent by first class mail. And, the 

return receipt indicates that Altmire received the forfeiture letter for the 

bonds posted for MP 29-21 on April 20, 1987. Altmire, having received 

notification more than 30 days prior to filing his appeals cannot use 

insufficient notice as grounds for requesting his appeals ~ pro tunc. 

Nor does Altmire's contentions that he is rarely at home and that he 

requested the Department to forward correspondence to his counsel constitute 

grounds for allowance of an appeal !!!!!!£ pro ~· The Department has no 

obligation to forward notice to Altmire's counsel. See 25 Pa.Code §86.182. 

And, even if written notice was defective, Altmire failed to file timely 

appeals after receiving actual notice on March 28, 1988. 

Neither can Altmire rely on his second averment. Attempts to resolve 

matters with the Department are not a basis for an appeal ~ pro ~· 

1024 



Grand Cantral Sanitary Landfill v. Commonwealth, DER, EHB Docket No. 8d·l63-F 

and 88-211-F (Opinion and order issued August 30, 1988). 

Because the Board's power to allow an· appeal~ pro~ is 

limited, and no such justification exists in the present cases, Altmire's 

appeals~ pro ~are denied and the Department's motions to dismiss are 

granted. 

ORDER 

AND NOW, this 27th day of October, 1988, it is ordered that: 

1) Mack Altmire's requests for appeals ~pro ~ are denied; 

and 

2) The Department's motions to dismiss are granted. 

ENVIRONMENTAL BEARING BOARD 

WILLIAM A. ROTH, MEMBER 

(?~~ 
ROBERT D. MYERS, MEMBER 

DATED: October 27, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Coanonwealth, DER: 
Gary A. Peters, Esq. 
Western Region 
For Appellant: 
William Gleason Barbin, Esq. 
GLEASON. DiFRANCESCO, SHAHADE & MARKOVITZ 
Johnstown, PA 

bl 

1025 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA 1 71 01 

717-787-3483 

TELECOPIER: 717-783-4738 

ENVIROSAFE SERVICES, OF PA, INC. . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

v. : EHB Docket No. 83-101-W 

COMMONWEALTH Of PENNSYLVANIA, 
. . . . 

DEPARUENT OF ENVIROrtENTAl RESOURCES, et a 1. . . 

Svnopsis 

OPINION AHD ORDER 
SUR 

MOTION TO CMEL 

Issued: October 31, 1988 

Appellant•s motion to compel answers to interrogatories is granted 

when the interrogatories are relevant to the subject matter of the pending 

action and seek information to determine what facts and issues are in 

contention. 

OPINION 

On May 25, 1983, Envirosafe Services of Pennsylvania, Inc. 

(Envirosafe) filed a notice of appeal from the Department of Environmental 

Resources• (Department) April 27, 1983 denial of a permit application (No. 

PA00980707624) for the construction and operation of an industrial and 

hazardous waste treatment, storage, and disposal facility in Narvon, Lancaster 

County, on the basis that the proposed f ac i 1 i ty did not meet the provisions o.f 
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25 Pa.Code §75.264(v)(3)(xv). 1 This appeal was originally stayed on January 

23, 1984, to allow Envirosafe the opportunity to apply for a variance from the 

applicable regulations pursuant to 25 Pa.Code §75.264(a)(4). 

On December 30, 1987, the Department denied the variance request, 

claiming that Envirosafe did not show how its proposal would provide the 

equivalent level of protection to the environment and public health as would 

compliance with 25 Pa.Code §75.264(v)(3)(xv), this being required as a 

condition of variance approval under 25 Pa.Code §75.264(a)(ii). Envirosafe 

appealed the variance denial to the Board on February 2, 1988. The two 

appeals were consolidated on February 24, 1988 and are presently scheduled for 

a hearing on the merits February 13-17, and February 21-24, 1989. 

On March 28, 1988, Envirosafe propounded a second set of 

interrogatories on the Department, to which the Department responded in part 

and objected in part. These objections were set forth as general objections 

and incorporated into the answer to .each interrogatory. The grounds cited for 

these objections were that the interrogatories propounded were subject to the 

attorney-client and the attorney work product privileges and that they were 

unduly burdensome and unreasonable. 

Envirosafe filed this motion to compel on August 10, 1988, and on 

August 30, 1988, the Commonwealth responded by supplementing its answers to 

1 25 Pa.Code §75.264(v)(3)(xv) states that 
For all landfills, a minimum of four feet shall be 
maintained between the top of the subbase and any 
seasonal high water table without the use of any 
artificial or manmade groundwater drainage or 
dewatering systems. Soil mottling shall indicate 
the presence of a seasonal high groundwater table. 
The distance between the top of the subbase and the 
groundwater table shall be a minimum of 8 feet. 
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all but one of the interrogatories which were the subject of the motion to 

compel. 

The interrogatories at issue are Nos. 7, 8, 9, 13, and 19. 

Interrogatories No. 7, 8, 9 and 13 ask whether the Department agrees with 

certain contentions about the colluvium layer at the Narvon site. 2 If the 

Department disagrees with the specific contention set forth, the 

interrogatories seek the facts, expert opinions, documents and individuals 

responsible for, consulted, contacted or relied upon with respect to the 

disagreement. The Department claimed not to know what Envirosafe meant by 

certain terms used in the interrogatories and failed to respond. After this 

motion to compel was filed, the Department supplemented its answers to, among 

others, Interrogatories No. 7, 8, 9, and 13, with the following response to 

each interrogatory regarding the facts upon which the Department bases its 

disagreement: 

"The entire diversion ditch proposal as detailed in 
ESPI•s Variance Request, its numerous supplements, 
and various ESPI letters from 1984 through 1987 
along with visual observations of the Narvon site." 

Interrogatory No. 19 seeks information on the Department's position 

as to the effectiveness of the north-south diversion channel and for any 

facts, documents, expert opinions, and other individuals relied upon in the 

2 Interrogatory No. 7. "Does the Department agree that any water within the 
colluvium at the Narvon site does not form a true water table? 11 

Interrogatory No. 8. ''Assuming that the colluvia 1 layer at the Narvon site 
contains a seasonal high water table, does the Department agree that any water 
present in the colluvium is minor, ephemeral and transient?" 

Interrogatory No. 9. "Does the Department agree that any water in the 
colluvium at the Narvon site by virtue of its small volume, transient nature, 
and the fact that it is laterally separated from the proposed landfill, would 
have no effect upon the integrity of the 1 iner of the landfill?'' 

Interrogatory No. 13. ''Assuming the proposed run-on diversion channel is 
deemed to be a man-made or artificial groundwater drainage or dewatering system, 
does the Department agree that it will control only an insignificant amount of 
seepage from the colluvium layer?" 
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event the Department disagrees that the 11 north-south diversion channe1 within 

the landfill area will collect any water which might seep from the 

colluvium/silt interface west of the active landfill face ... The Department 

responded to Interrogatory No. 19, stating it could not agree or disagree 

because it was focusing its study on a different diversion ditch and had not 

yet studied the effectiveness of the north-south channel. Additionally, the 

Department argues that it has no duty to determine the effectiveness of the 

north-south diversion channel because it was not a basis for the variance 

denial. The Department did not supplement its answer to Interrogatory No. 19. 

In support of its motion to compel, Envirosafe argues that it is 

important to discover the Department's contentions on the issues in 

Interrogatories No. 7, 8, 9, 13, and 19 in order to avoid surprise at the 

hearing and argues that the Department's objections are too general to be 

considered. Additionally, Envirosafe argues in its September 15, 1988 

letter3 that the supplemental responses to Interrogatories No. 7, 8, 9 and 

13 do not specify facts or even documents and that the one response regarding 

the facts on which the Department bases its disagreement, 11 Visual 

observations, .. does not specify what was seen, where it was seen, when it was 

seen, or by whom it was seen. 

We believe that Envirosafe's arguments claiming the Department failed 

to set out particular objections to specific interrogatories are well-taken. 

Objections should be specific and detailed as to the matters which are 

objectionable. Goodrich Amram 2d §4006(a)(3). The Board has held that 

specific discovery requests will be viewed liberally and will not be denied on 

3 Envirosafe's September 15, 1988 letter commented on the supplemental 
answers to Interrogatory Nos. 7, 8, 9, and 13, and we considered the arguments 
contained therein, as well as those in its memorandum in support of its motion. 
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the overbroad use of privilege. Smithkline v. DER, 1986 EHB 346. Even if 

such general objections were proper, the grounds cited by the Department were 

not substantiated. We fail to see how any response at all to the interroga­

tories at issue in this motion to compel would fall within attorney-client 

privilege or the attorney work product exception. To the extent that the 

Department feels that any documents containing the requested information may 

be privileged, it can submit them to the Board for an in camera inspection for 

such a determination. See New Hanover Township v. DER and New Hanover 

Corporation, EHB Docket No. 89-119-W (Opinion and order issued September 27, 

1988). 

Rule 4003.1 of the Pennsylvania Rules of Civil Procedure permits 

broad discovery, allowing a party to 11 obtain discovery regarding any matter, 

not privileged, which is relevant to the subject matter involved in the 

pending action ..... Relevancy is to be construed broadly. 6 Standard Pa. 

Practice 2d §34:16. We believe that Interrogatories No. 7, 8, 9, 13, and 19 

are relevant to the subject matter of the permit and variance denials. 

Additionally, we fail to see how the interrogatories are overly broad 

or unduly burdensome. Each interrogatory deals with a specific contention. 

Requiring the Department to provide information which forms the basis for each 

contention or for facts on which experts rely does not appear overly 

burdensome. See New Hanover Township v. DER and New Hanover Corporation, EHB 

Docket No. 88-119-W (Opinion and order issued September 27, 1988). 

·The Department's supplemental answers to Interrogatories No. 7, 8, 9, 

and 13 did not provide specific information. Instead, the Department directed 

Envirosafe to the variance proposal, correspondence from 1981 to 1987, and to 

the Narvon site in question. Envirosafe should be able to discover whether, 

and on what bases, these matters will be contested and should not be expected 
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to divine the Department's reasoning from a mass of documents when it has 

posed specific questions to the Department. 

0 R DE R 

AND NOW, this 31st day of October, 1988, it is ordered that Enviro­

safe's Motion to Compel is granted in part and denied in part: 

1) Envirosafe's motion to compel the Department of Environmental 

Resources to respond to Interrogatories No. 7, 8, 9, 13, and 19 of its 

Second Set of Interrogatories is granted and the Department shall, on 

or before November 21, 1988, fully and completely respond to those 

interrogatories; and 

2) Envirosafe's request to preclude the Department from raising 

any contentions at hearing regarding the north-south diversion channel 

is denied. 

ENVIRONMENTAL HEARING BOARD 

DATED: October 31, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
J. Robert Stoltzfus, Esq. 
Eastern Region 
For Appellant: 
Marc E. Gold, Esq. 
Robert D. Fox, Esq. 
WOLF, BLOCK, SCHORR & SOLIS-COHEN 
Philadelphia, PA 
For Red Rose Alliance, Inc.: 
Kenneth C. Notturno, Esq. 
Lancaster, PA 

For East Earl Township: 
James H. Thomas, Esq. 
BLAKINGER, BYLER, GROVE, 

THOMAS & CHILLAS 
Lancaster, PA 
For Caernarvon Township: 
Christopher S. Underhill, Esq. 
HARTMAN, UNDERHILL & BRUBAKER 
Lancaster, PA 
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GLEN. IRYM. CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 171 01 

717·787-3483 

TELECOPIER: 717·783·4738 

. . . . 
: EHB Do.cket No. 87-158-W . . . . 

M. DIANE SMITH· 
SECRETARY TO ·THE:SOARe. 

C(JM)NWEALTH OF PENNSYLVANIA 
DEPARDENT OF ENV,IROI'IENTAL RESOURCES . . Issued: October 31, 1988' 

Svnops.is. 

OPINION AND ORDER 
SUR 

MOTION FOR SlMtARY JUDGMENT 

A. motion for sunanary judgment is granted where the only grounds 

a.lleged in an appea.l of the denial of a·.bond release applicat.ion is financ.ial 

inability to correct violations at the mining site. Financial inability to 

correct violations is not a valid defense to the denial of bo.nd release .. 

OPINION 

On April 20, 1987, Glen Irvan Corporation (Glen lrvan) filed a notice 

of appeal from a March 19, 1987 Department of Environmental Resources• 

(Department) letter denying Glen Irvan•s application for bond release on Mine 

Drainage Permit No. 4678SM1 for its operation in Benezette Township, Elk 

County. 1 The application was based on Completion Rep.ort No. 2-87-013, filed. 

1 Glen Irvan also filed three other appeals on April 17, 1987 ,. relating. to 
the Department • s denia 1 of bond release on other areas of this mine dra.inage 
permit. G.len Irvan raised the same objections to the denials. The Board 
granted the Department• s motions for sunanary judgment and d.ismissed the appeals •.. 
See Glen Irvan Corporatjon v. DER, 1987 EHB 983, 1987 EHB 986, and 1987 EHB 
1989. 
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February 23, 1987. The Department denied the bond re 1 ease request Le:::ause of 

Glen Irvan•s alleged failure to submit quarterly monitoring reports and its 

failure to treat a sediment basin discharge to meet applicable effluent 

criteria. As grounds for its appeal, Glen Irvan alleged that it was a 

debtor-in-possession pursuant to a voluntary petition filed under Chapter 11 

of the Bankruptcy Code on May 20, 1986, and that it did not have the financial 

ability to take the corrective actions required in the March 19, 1987 denial 

letter. 

The Department filed a motion for summary judgment on May 20, 1988, 

to which Glen Irvan did not respond. In its motion the Department argues that 

there are no disputed facts and that it is entitled to judgment as a matter of 

law because the only grounds cited by Glen Irvan in its appeal is its 

financial inability to perform the required corrective actions, which is not a 

valid legal defense to the bond release denial. Glen Irvan Corporation v. DER, 

1987 EHB 983. 

A party is entitled to summary judgment when 11 there is no genuine 

issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law ... Pa.R.C.P. No. 1035(b). 

This Board has previously held that financial inability is not a 

valid defense to appeals of bond release denials. Glen Irvan v. DER, 1987 EHB 

983, 1987 EHB 986, and 1987 EHB 989, relying by analogy on Mt. Thor Minerals 

v. DER, 1986 EHB 128. Orville Richter, d/b/a Richter Trucking Co. v. DER, 1984 

EHB 43, and James E. Martin v. DER, 1987 EHB 408. < 

Since this is the only ground for appeal cited by Glen Irvan, the 

Department is entitled to summary judgment as a matter of law. See Glen 

Irvan, supra, and cases cited therein. 

1033 



0 R DE R 

AND NOW, this 31st day of October, 1988, it is ordered that the 

Department of Environmental Resources• Motion for Summary Judgment is granted, 

and the appeal of Glen lrvan Corporation is dismissed. 

DATED: October 31, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Western Region 
For Appellant: 
James A. Prostko, Esq. 
ROTHMAN GORDON FOREMAN & GROUDINE 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

~w~· 
MAXINE WOELFLING, ~ 

tV~d/id 
WILLIAM A. ROTH, tEMBER 

ROB~~ 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING SOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA t'71 01 

717-787-3483 

TELECOPIEI'I: 717-783-4738 

. . . . . . . . EBB Docket No. 87-182-R 

COMMONWEALTH OF PENNSYLVANIA, 
DEPAR'l'HENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: October 31, 1988 

OPINION AND ORDER 

Synopsis 

M. DIANE SMITH 
S£CRETARY TO THE BOARD 

An appeal is dismissed due to appellant's failure to comply with an 

order of the Board and for appellant's failure to prosecute its appeal. 

OPINION 

This matter was initiated with the May 13, 1987 filing of a notice 

of appeal by Rothermel Coal Company, Inc. (Rothermel) seeking the Board's 

review of a compliance order issued by the Department of Environmental 

Resources (DER) on April 15, 1987. The compliance order alleged that 

Rothermel failed to clearly mark the perimeter of its permit area at its 

Lykens Valley #5 Slope deep mine in Tremont, Schuylkill County, did not submit 

its phased deposit of collateral bond as required by DER, and constructed a 

haul road off its permit area. The compliance order directed Rothermel to 

cease all mining activities at the mine site unless it submitted the necessary 

phased collateral deposit to DER by May 15, 1987 and to cease using the 

unpermitted haul road and properly reclaim it. 

Rothermel timely filed its pre-hearing memorandum on August 5, 1987. 
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DER, with Rothermel's consent, was granted numerous extensions for the filing 

of its pre-hearing memorandum as a result of the pendency of Tracey Mining 

Company et al. v. DER, _Pa. Cmwlth. __ ,544 A. 2d 1075 (1988). 

At the expiration of one of these extensions on April 27, 1988, DER 

filed a status report requesting another ninety-day continuance and noting 

that it was uncertain whether R<>thermel would pursue the appeal, as its 

counsel had been unable to contact Rothermel. The Board granted DER the 

continuance, and on July 26, 1988, DER requested another extension, again 

stated that there was uncertainty as to Rothermel's intention to pursue its 

appeal, and advised the Board of a permit transfer which might render the 

appeal moot. The Board, in an August 11, 1988 order, granted DER an extension 

until September 1, 1988, and also directed Rothermel to advise the Board on or 

before September 1, 1988, of its intent to pursue the appeal. 

When Rothermel failed to file a status report, the Board, on 

September 16, 1988, issued a rule upon Rothermel to.show cause why its appeal 

should not be dismissed for failure to comply with the Board's August 11, 1988 

order. The rule was returnable on or before October 6, 1988. 

To date, Rothermel has failed to respond to the rule or to indicate 

its intent to go forward with this appeal. The Board cannot continue to 

devote its time to attempting to compel prosecution of a matter by an 

appellant who has shown no interest in doing so. Accordingly, this appeal 

will be dismissed. 
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ORDER 

AND NOW, this 31st day of October, 1988 it is ordered that the appeal 

of Rothermel Coal Company, Inc. at Docket No. 87-182-R is dismissed for 

failure to follow a Board order and for lack of prosecution. 

DATED: October 31, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DKR: 
Martin H. Sokolow, Jr., Esq. 
Central Region 
For Appellant: 
Eugene E. Dice, Esq. 
Harrisburg, PA 

• 
w~ 

~~ 
~!Mm~ 
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v. 

COMMONWEAL TI-l OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG; PA 17101 

71 7-787-3483 

TELECOPIER: 717·783·4738 

. . . . . . . . . . 
EBB Docket No. 87-256-R 

M. DIANE SMITH; 
SECRETAR-Y TQ;TH£ SOARD. 

COMMONWEM.TB' Q'F PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . Issued: October 31-, 1988; 

synopsis 

OPINION AND ORDER 
SUR 

MOTION lOR SlHIA:RY .JUDGMENT 

Summary judgment in an appeal of a civil: penalty assessment is 

entered in fa¥or of the Department of Environmental.Resourees (DER). Where 

the Board has limited issues to only the amount of the civil penalty 

assessment, and the. appellant states that it will not challenge the amount of 

the penalty, there are no facts in dispute and DER is entitled to judgment as 

a matter of law. 

OPINION 

This matter was initiated by the June 29, 1987 filing of a Notice of 

Appeal by Ingram Coal Company (Ingram) challenging a June 1, 1987 DER civil 

penalty assessment imposed due to Ingram's alleged failure to construct 

adequate treatment facilities at its Ingram No. 1 Mine in Union Township, 

Jefferson County. DER issued the assessment pursuant to the· Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 
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amended, 52 P.S. §1396.1, ~ seg. (SMCRA) and the Clean Streams Law, the Act 

of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 ~ seg. (CSL). 

On February 3, 1988, the Board issued an opinion and order granting 

DER's motion to limit issues, holding that Ingram was precluded from 

challenging the factual or legal basis of the civil penalty assessment as a 

result of its failure to appeal the underlying compliance order and that 

Ingram could only contest the amount of the assessment. 

On September 14, 1988, DER. filed a motion for summary judgment. DER 

contends that Ingram specifically states in its pre-hearing memorandum that 

it is not challenging the amount of the civil penalty but only its liability 

for the pollutional discharge. DER maintains that since the Board has 

limited the issues in this appeal to the amount of the civil penalty, and 

since Ingram is not contesting the amount of the assessment, there are no 

remaining disputed issues of fact in this appeal. 

On October 4, 1988, Ingram.replied ·to DER's motion by arguing that it 

was not responsible for the seep in question and that therefore, there is a 

factual dispute remaining in this appeal. Ingram further stated it was 

contesting its liability for the seep in order to preserve its right to appeal 

at such time that the Board's February 3, 1988 interlocutory order became 

final. 

The Board has authority to enter summary judgment where there is no 

genuine issue of material fact and the moving party is entitled to judgment 

as a matter of law. Commonwealth, DER v. Summerhill Borough, 34 Pa.Cmwlth. 

574, 383 A.2d 1320 (1978). In this appeal, the only material facts relate to 

the amount of the civil penalty, since the Board has precluded Ingram from 

contesting its liability for the seep. Ingram has asserted that it does not 
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contest the amount of the penalty. Since that is the only issue remaining in 

the case, DER is entitled to judgment as a matter of law. 

AND ·NOW, this 31st day of October, 1988, it is ordered that t:he 

Department of Environmental Resources' motion for summary judgment is granted 

and the .a,ppeal .of Ingram Coal Company is ·dismissed. 

DATED,; October 31, 198'8 

cc: Bureau of Litigation 
Harrisburg., PA 

rm 

For the eo-mwealth, DKR: 
Kirk Junker, Esq./Western Region 
Ward T. Kelsey, Esq • ./Western Region 
For Appellant: 
Vincent J .• Barbera, Esq. 
BARBERA & BARBERA 
Somerset, PA 

iW4.ID 

~~w~ 
·MAXINE :WQELFLING, CBA.IRH.AN 

WILLIAM A. ROTH, HEimER 

{,) ... '/J ~ vr~ .. ~ 
ROBERT D.. MYERS, KF.KBER. 



A. P. WEAVER & SONS, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA 17101 

717-787-3483 

TEL.ECOPIER: 717-783-4738 

. . . . . . . . EHB Docket No. 88-027-R 

COMMONWEALTH OF PENNSYLVANIA, 
DEP.AR'l'HENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: October 31, 1988 

OPINION AND ORDER 

Synopsis 

Where the Department of Environmental Resources withdraws the 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

compliance order which formed the sole underlying basis for an appeal, there 

is no dispute and no effective relief the Board can provide. The appeal must 

be dismissed as moot. 

OPINION 

This matter was initiated with the February 2, 1988 filing of a 

notice of appeal by A. P. Weaver & Sons (Weaver) seeking the review of a 

compliance order issued by the Department of Environmental Resources (DER) on 

February 2, 1988. The order, which related to Weaver's Billing Station, a 

coal preparation plant in Elk Township, Clarion County,. alleged that Weaver 

had failed to adequately monitor groundwater in the vicinity of the mine 

site. 

After Weaver filed its pre-hearing memorandum, counsel for DER sent 

a letter to the Board stating that the compliance order issued to Weaver had 
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'been withdrawn on February 22, 1988. DER stated that, since there ·was no 

longer an enforcement action pending at this docket nwnber, the appeal should 

be dismissed. 

On August 31, 1988 the Board enter.ed a Rule to Show Cause .upon 

Weaver as to why this appeal should not be dismissed for mootness. The rule 

was returnable on September 20, 1988 and to date, Weaver has failed to 

respond. 

The Board believes that the withdrawal of DER's compliance order has 

mooted this .appeal, as there is neither a dispute between the parties nor any 

relief that the Board can grant. The Board will dismiss an appeal as moot 

if, during the pendency of the appeal, an event occurs which deprives the 

Board of its ability to provide effective relief. Keystone Sanitation ·Co., 

Inc. v .• DER and Union Township, Intervenor. EHB Docket No. 84-349-M (Opinion 

and Order issued August 5, 1988). This is cle(l.rly ·the case in the instant 

matter. Accordingly, this appeal must be dismissed. 
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ORDER 

AND NOW, this 31st day of October, 1988, it is ordered that the 

appeal of A. P. Weaver & Sons is dismissed as moot. 

DATED: October 31,. 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DER: 
Diana J. Stares, Esq. 
Edward H. Jones, Jr., Esq. 
Western Region 
For Appellant: 
Henry Ray Pope; III, Esq. 
POPE, POPE AND DRAYER 
Clarion, Pa. 

ENVIRONMENTAL BEARING BOARD 

WILLIAM A. ROTH, MEMBER 

ROii~~ 
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THE RONDELL COMPANY 

v. 

COMMONWitAL"n-4 01" f"OoiNSYI..VANIA 

ENVIRONMENTAL HEARING BOARD 
101 South Second Street 

Suites Three - Fi~e 
hrrisborg, PA 17101 

(717) 787-3483 

. . . . 
: EHB Docket No. 85-136-F . . 

COM'40NWEAL TH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: November 1, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR SUMMARY JUDGMENT 
AND COUNTER-MOTION FOR SUMMARY JUDGMENT 

M. DIANE SMITH 
MCftn"AiiY TO,THI: 80A'ID 

A motion for summary judgment and counter-motion for summary judgment 

are both denied in an appeal from the forfeiture of fourteen surface mining 

bonds by the Department of Environmental Resources (DER). DER's motion for 

summary judgment is denied because the violations of law by the Randell 

Company--established in a 1983 DER Order and in a 1986 Commonwealth Court 

decree--have not been tied to Randell's activities under specifie mining 

permits. In addition, there are unresolved factual issues regarding the 

amount of acreage affected under each mining permit. Although Randell's legal 

arguments on these issues are correct, its counter-motion for summary judgment 

must also be denied because it is necessary to resolve these factual issues. 

OPINION 

This matter involves an appe~l by The Randell Company (Rondell) 1 

from four letters of the Department of Environmenta 1 Resources (DER) dated, 

1 Randell is a partnership. The partners are Wendell Charles and Ronald 
Lovrich. 
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March 18, 1985 forfeiting various bonds posted by Randell in connection with 

its surface mining at several sites. DER filed a motion for summary judgment 

on May 15, 1986. Randell filed a reply to this motion and a counter-motion 

for summary judgment. DER then filed a reply to Randell's counter-motion. 

This Opinion and Order addresses DER's motion and Randell's counter-motion for 

summary judgment. 

DER's letters forfeited a total of 14 bonds posted in connection with 

14 mining permits (MP's) issued to Randell. DER has broken these 14 mining 

permits down into four separate sites which correspond to four mine drainage 

permits (MOP's) issued to Randell. The sites, mining permits, and associated 

bonds are as follows: 2 

Mine 

Mt. Pleasant I 
MOP #3474SM21 

Mt. Pleasant II 
MOP #6579108 

Bullskin Mine 
MOP #3373SM7 

Saltl ick Mine 
MOP #3372SM4 

Mine 

Mine 

Permits 

MP #511-12 
#511-12(A) 
#511-12(A2) 
#511-12 (A3) 
#511-01-4 

MP #511-16 

MP #511-10 
#511-10(A) 
#511-10 (A2) 
#511-10(A3) 
#511-10(A4) 

MP #511-8 
#511-9 
#511--9(a) 

Bonds Location 

Surety Bond #152E8304 Mt. Pleasant Twp. 
Surety Bond #313E510A Westmoreland Co. 
Surety Bond #558E3996 

.Collateral Bond #14210 

.Collateral Bond #14209 

Collateral Bond #14220 Mt. Pleasant & 
Donegal Twps. 

Collateral Bond #1726 Saltlick & 
Collateral Bond #1566 Bullskin Twps. 
Collateral Bond #1855 Fayette County 
Surety Bond #497B078A 
Surety Bond #498B0201 

Collateral Bond #1583 Saltlick Twp. 
Collateral Bond #1651 Fayette County 
Collateral Bond #1701 

DER alleged in its Motion for Summary Judgment that all of the bonds 

posted by Randell were conditioned upon Randell's compliance with the 

2 Our listing of the sites is similar to DER's listing in paragraph 1 of its 
motion, except that we have listed the mining permits so that they are on the 
same horizontal line as the bonds they are associated with. The need to 
correlate bonds with specific mining permits will be discussed below. 
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Surface Mining Conservation and Reclamation Act (Surface Mining Act), 52 P.S. 

§1396.1 et ~·· the Clean Streams Law, 35 P.S. §691.1 et ~., the 

regulations of the Environmental Quality Board, and the terms and conditions 

of the permits authorizing the operations. DER's letters forfeiting the bonds 

alleged numerous violations at each of the four sites. DER also argued in its 

motion that Randell's actions at the four sites have been the subject of an 

equity action brought by DER in Commonwealth Court (3327 C.D. 1983), and that 

the Court issued a memorandum opinion and decree nisi on February 3, 1986 in 

which it found that Randell had committed violations at each of the four 

sites. In addition, DER contended that it issued an order to Randell on May 

31, 1983 which found violations at the Saltlick and Bullskin sites and which 

directed Randell to correct these violations. Since Randell did not file 

objections to the Commonwealth Court's decree nisi and did not appeal DER's 

May 31, 1983 order, DER argued in its motion that these decisions establish as 

a matter of law that Randell has committed violations at the sites. Finally, 

DER argued that the surface mining bonds are "statutory bonds," and that the 

operator's liability arises upon proof of any violation--DER is not required 

to prove actual damages. Se~ American Casualty Co. of Reading v. DER, 1981 

EHB 1, affirmed, 65 Pa. Commw. Ct. 223, 441 A.2d 1383 (1982). 

Ronde 11 argued in its reply and counter-mot ion for summary judgment 

that the forfeiture of the bonds was unwarranted for several reasons. First, 

Randell argued that DER erred in forfeiting the bonds because it did not 

relate the violations found in the Commonwealth Court's decree and DER's May 

31, 1983 order to the particular mining permits which the bonds are associated 

with. Second, Randell argued that DER erred by forfeiting the entire amount 

of each of the bonds without making an effort to determine how much acreage 

was affected under each mining permit. Third, Randell argued that DER erred 
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in forfeiting certain bonds because favorable inspection reports were issued 

recommending release of the bonds; Randell alleged that, under the law in 

effect when these bonds were issued, these inspection reports created a 

mandatory duty in DER to release the bonds. For these reasons, and other 

reasons which we will not discuss here, Randell contended that it is entitled 

to summary judgment. 

The Board may grant summary judgment when there is no genuine issue 

as to any material fact and the moving party is entitled to a judgment as a 

matter of law. Summerhill Borough v. DER, 34 Pa. Commw. Ct. 574, 383 A.2d 

1320 (1978), Emerald Mines Corp. v. DER, 1986 EHB 605. Summary judgment will 

be granted only when the legal right to summary judgment is clear. The 

American Insurance Co. and Fireman•s Fund Insurance Co. v. DER, 1981 EHB 470. 

We will deny both DER•s motion for summary judgment and Rondell 1 s 

counter-motion for summary judgment. First, DER has not demonstrated that it 

is entitled to judgment as a matter of law. With regard to bond forfeitures, 

the law is clear that bonds are issued as part of a specific mining permit and 

not as an unbrella to cover all mining being performed by an operator. 

Chester A. Ogden v. DER. 1984 EHB 374, aff 1 d 93 Pa. Commw. Ct. 153, 501 A.2d 

311 (1985). In this case, neither the Commonwealth Court•s decree nor DER•s 

Order of May 31, 1983 are specific enough to justify forfeiture of the bonds. 

We can understand why, for the sake of simplicity and ease of reference, DER 

would group the areas covered by the various mining permits together and refer 

to them as "Mt. Pleasant I," "Saltlick," and "Bullskin," but in order to 

succeed in this bond forfeiture proceeding DER must show that violations 

occurred in the areas covered by each of the mining permits. 3 Neither the 

3 Since only one mining permit is involved at the Mt. Pleasant II site, our 
discussion here does not apply to that site. 
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Commonwealth Court's decree nor DER's order breaks down the violations by 

specific mining permits; therefore, these decisions do not contain findings 

which can be used in deciding this case. A hearing is necessary to determine 

whether violations occurred in the areas covered by each mining permit. 

Another reason why DER is not entitled to summary judgment is that it 

is not clear how much acreage has been affected under each of the mining 

permits. The law is clear that for bonds such as these--where liability 

accrues on the basis of acreage affected--DER must prove the number of acres 

affected by the alleged violations. Chester A. Ogden v. DER, 1984 EHB 374, 

aff'd 93 Pa. Commw. Ct. 153, 501 A.2d 311 (1985), Southwest Pennsylvania 

Natural Resources. Inc. v. DER, 1982 EHB 48, 53-55. With regard to two 

permits--MP 511-10(A3} (Bullskin site) and MP 511-12(A3) (Mt. Pleasant I 

site), DER admits that the entire area ha~ not been affected and, thus, that 

it is only entitled to partial collection.on the bonds associated with these 

permits. (DER Reply, para. 14). With regard to the other bonds, DER seems to 

assume--without saying so--that the entire acreage has been affected. At the 

hearing, DER will have the burden of proving how much land has been affected 

under each mining permit. American Casualty Company of Reading. PA v. DER, 

1981 EHB 1, 16. 

We wi 11 a 1 so deny Ronde 11' s counter-mot ion for summary judgment. 

While we agree with Randell's legal arguments that violations must be shown at 

each mining permit and that DER must delineate the acreage affected by each 

violation, our acceptance of these arguments does not eliminate the need for a 

hearing. 4 With regard to Randell's argument that DER was barred from 

4 This is not to say that we endorse DER's forfeiting the entire amount 
of the bonds without articulating sufficiently specific grounds to justify the 
forfeiture. This practice breeds litigation by requiring operators to appeal to 
this Board to vindicate their rights. 
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forfeiting some of these bonds because its inspectors issued inspection 

reports recommending that the bonds be released, we shall defer ruling on this 

question until the end of the proceeding. 

In summary, there are factual issues which must be resolved in this 

proceeding; therefore, DER's motion for summary judgment and Rendell's 

counter-motion for summary judgment must be denied. 

ORDER 

AND NOW, this 1st day of November, 1988, it is ordered that the 

Motion for Summary Judgment filed by the Department of Environmental Resources 

and the Counter-motion for Summary Judgment filed by the Rendell Company are 

both denied. 

DATED: November 1, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

nb 

For the Commonwealth, DER: 
Gary Peters, Esq./Westen Region 
Diana Stares, Esq./ Western Region 
For Appellant: 
Allan E. Macleod, Esq. 
Coraopolis, PA 

ENVIRONMENTAl HEARING BOARD 

~~~F~~"W.e 
TERRANCE J. FITZPAICK 
Hearing Examiner 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HE:ARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES tHREE·FIVE 

HARRISBURG. PA 17101 

71 7· 787·3483 

TELECOPIER: 717· 783·4738 

FRANCIS NASHOTKA, SR., et al. . . 
v. 

. . 
: EHB Docket No. 88-216-M 
: (Consolidated) . . 

M. DIANE SMI:tH 
SECRETARY 'T'O THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARtMENT Of' ENVIR0ri£NTAL RESOURCES : Issued: November 2, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

APPELLANTS 1 t«lTION FOR A PROTECTIVE ORDER 

A f>iotion for a Protective Order·will be denied when the requested 

discovery is relevant to the subject matter of the pending actions, as 

required by the procedural rules, and is not prohibited by the procedural 

rules. 

OPINION 

Judging from the documents filed with the Board, a chront~case of 
'-, 

11 bad blood .. has developed between the Department of Enviromnenta~es 

(DER) and some or all of the Appellants in these cases. Regrettable as ~hat 

may be, it is a sometimes inevitable byproduct of a governmental agency•sl 

regulation of the activities of citizens. It is inexcusable, however·, fo\ the 

attorneys representing the various parties to allow themselves to become 

infected with the same virus that afflicts their clients. 

Unfortunately, that appears to have occurred in these cases, 

producing a series of discovery disputes that the attorneys do not seem 
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willing to resolve among themselves. As a result, the Board has been called 

upon to issue 11 last minute 11 orders, frequently with little more to go on than 

a telephoned request or a thelecopied motion. The Board's limited resources 

of time and money can be put to better use in reducing the substantial backlog 

of cases pending before it. 

The latest Motion for a Protective Order was filed by Appellants on 

November 2, 1988, seeking to prevent DER from entering onto four parcels of 

real estate either owned by Appellant or involved in some other way in these 

cases. DER's Request to Permit Entry, attached as Exhibit 11 A11 to Appellants• 

Motion, is dated October 24, 1988, and seeks entry on November 3, 1988, in 

order to prepare for depositions scheduled to be taken on November 7, 1988. 

The Board, once again, is being asked to take action 11 at the last minute" on a 

matter that could have been brought before it sooner. This is especially 

annoying because DER's attorney originally filed and served a Request to 

Permit Entry on September 23, 1988, to which Appellants• attorney filed no 

objection. 

Appellants• Motion opposes DER's entry onto the four parcels of real 

estate principally on the ground of relevance, arguing that (1) prior 

inspections have been made by DER, and (2) the condition of the real estate 

now would have no bearing on its condition earlier this year when the alleged 

violations occurred. Appellants also maintain that they do not own the Doran 

farm and that the Moore farm is not the subject of any alleged violations. 

In its Response to Appellants• Motion (also filed November 2, 1988), 

DER withdraws its request to enter the Doran and Moore farms. It insists on 

its right to enter the Nashotka farm and the Hartpence farm, however, in order 
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to prepare for depositions. It claims that the prior entry by DER personnel 

was done by inspectors in response to complaints and not for the preparation 

of DER's case. 

Discovery in proceedings before the Board is governed by the 

Pennsylvania Rules of Civil Procedure (R.C.P.), 25 Pa. Code §21.111. R.C.P. 

4009 (a) (2) provides for entry upon land for the purpose of 11 inspecting and 

measuring, surveying, photographing, testing, or sampling the property or any 

designated object or operation thereon, within the scope of Rules 4003.1 

through 4003.5 inclusive ... R.C.P. 4003.1 lays out a broad range of 

permissible discovery extending to 11 any matter, not privileged, which is 

relevant to the subject matter involved in the pending action ...... This 

language, adopted in 1978, was intended to expand the concept of allowable 

discovery beyond its previous boundaries (see Note of the Procedural Rules 

Committee to R.C.P. 4003.1). Even under prior versions of the discovery 

rules, however, relevancy was given a liberal meaning. (See Goodrich-Amram 2d 

§4001:3, §4003.1:1, §4003.1:5, et seq.), and was never confined to evidence 

admissible at trial. 

The .. subject matter involved 11 in the present cases is the alleged 

unpermitted disposal of septic tank pumpings on the Nashotka farm and the 

Hartpence farm and DER's denial of an application for permission to dispose of 

such wastes on the Moore farm. It is difficult to understand how anyone could 

claim that entry upon these farms is not relevant to the subject matter. 

R.C.P. 4011 prohibits discovery which (1) is sought in bad faith, (2) 

would cause unreasonable annoyance, embarrassment, oppression, burden or 

expense, (3) relates to matter which is privileged, or (4) would require the 

making of an unreasonable investigation by the person against whom it is 

directed. Appellants do not specifically claim that any of these 
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circumstances apply, but argue generally that DER's purpose is to harass the 

Appellants. The evidence available to the Board does not support this 

argument. DER's prior entries on the farms involved here all occurred before 

these cases began and had as their purpose the conduct of investigations 

prompted by complaints. Those entries cannot be treated as prior acts of 

discovery because they all took place before there was any "pending action" as 

required by R.C.P. 4003.1. 

There are pending actions now and DER is entitled to enter, for 

purposes of discovery, the three farms involved in those pending actions. 

Since DER has withdrawn its request as far as the Moore and Doran farms are 

concerned, there is no need to discuss the issues of ownership and control 

that would be pertinent to those properties. Such issues have not arisen with 

respect to the Nashotka and Hartpence farms and DER's right to enter those 

properties is clear. 

ORDER 

AND NOW, this 2nd day of November, 1988, the Motion for a Protective 

Order filed on behalf of Francis Nashotka, Lawrence Hartpence and Hydro-Clean, 

Inc. is denied. 

DATED: November 2, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth, DER: 

Amy L. Putnam, Esq. 
Central Region 

For Appellant: 
Andrew Hailstone, Esq. 
Stephen W. Saunders, Esq. 
Scranton, PA 

ENVIRONMENTAL HEARING BOARD 

ROB~~ 
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C:OMMONWitA&..TM O,.II'OINSYI..VANIA 

ENVIRONMENTAL. HEARING SO ARC 
101 South Secoad Street 

Suites Three - Fi~e 

Jlarrisbura. PA 17101 

(717) 787-3433 

FORTUNE ASSURANCE CMANY, INC. . . 
v. 

. . 
: EHB Docket No. 84-043-W . . . . 

M. OIANE $MIT'H 
ACM:T'AIW TO TtC IIOAIID 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT Of ENVIRONMENTAL RESOURCES . . Issued: November 4, 1988 

OPINION AND ORDER 

Svnopsis 

Appeal of a surety company is dismissed for lack of prosecution where 

the surety has been dissolved by order of the Commonwealth Court and prohib­

ited from pursuing any actions. 

OPINION 

This matter was initiated by the February 3, 1984 filing of a notice 

of appeal by Fortune Assurance Company (Fortune) seeking review of the Depart­

ment of Environmental Resources• (Department) January 9, 1984 letter forfeit­

ing bonds relating to mine drainage and surface mining permits issued to 

Neshaminy Enterprises International, Inc. (Neshaminy). This appeal was 

docketed at Docket No. 84-034-M. Because the notice of appeal did not contain 

the information required by the Board's rules of practice and procedure, the 

Board, on February 13, 1984, sent an acknowledgement and request for 

additional information to Fortune. 

Fortune's response to the Board's acknowledgement and request for 

additional information was erroneously docketed as a new appeal at Docket No. 
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84-043-M. The Board rectified this error on February 27, 1984, by 

consolidating the appeals at Docket No. 84-043-M. The Board then issued its 

customary pre-hearing order, which required Fortune to file its pre-hearing 

memorandum on or before May 7, 1984. 

The Department then, on September 5, 1986, filed a motion to dismiss 

Fortune's appeal for failure to comply with Pre-Hearing Order No. 1 and 

failure to prosecute. Fortune responded to the Department's motion on October 

1, 1986, alleging that it never received Pre-Hearing Order No. 1 and that it 

was engaged in discussions with the Department to complete the work. Fortune 

also made reference to Docket No. 84-034-M, but contended that it related to 

an appeal by Mid-Continent Insurance Company of forfeitures of Neshaminy 1 s 

bonds. Because it appeared that there was a great deal of confusion relating 

to the correct docket numbers, which may, in some part, have been caused by 

the Board, the Department's motion to dismiss was denied on December 18, 1986. 

Fortune was directed to file its pre-hearing memorandum on or before January 

16, 1987. 

Fortune filed its pre-hearing memorandum on January 21, 1987, and the 

Department filed its pre-hearing memorandum on March 4, 1987. On March 11, 

1987, the Board placed the matter on the hearing list for scheduling of a 

hearing on the merits. Because of the Board's backlog of cases awaiting hear­

ing, this case could not be scheduled until 1988. 

The Board requested a status report from Fortune by order dated 

August 2, 1988. When Fortune did not file the status report, the Board 

advised it of the default in a letter dated August 31, 1988, which was sent by 

certified mail, return receipt requested. The Board's letter was returned 

with a notation that the forwarding order for Fortune's counsel's mail had 

expired. The Board secured another address for Fortune's counsel and mailed 
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another default notice requiring Fortune to respond on or before October 3, 

1988. Fortune again did not respond, and the Board sent another default 

notice to Fortune advising it that a response must be filed on or before 

October 27, 1988, in order to avoid the imposition of sanctions. 

that: 

By letter dated October 20, 1988, Fortune's counsel advised the Board 

Fortune Assurance Company, Inc. was determined 
to be insolvent by the Commonwealth Court by Order 
dated July 21, 1987. The Insurance Commissioner 
was, by the terms of that Order, appointed liquida­
tor of Fortune Assurance Company, Inc. The adminis­
tration of the above matter, has, therefore, been 
undertaken by the Insurance Department. I am not 
authorized to make any responses to the matters 
raised by the Default Notice. 

The posture of this matter is similar to Fortune's posture in Fortune 

Assurance Company 1 Inc. v. DER, EHB ,Docket No. 85-496-R (Opinion and order 

issued March 24, 1988) wherein the Board dismissed Fortune's appeal for lack 

of prosecution. The Board noted that Fortune's failure to respond to the De­

partment's motion to dismiss, coupled with its repeated extensions to comply 

with the Board's pre-hearing orders, was indicative of Fortune's lack of in­

tention to prosecute its appeal. But, the Board also held that it was 

impossible for Fortune to pursue its appeal in light of the Commonwealth 

Court's July 21, 1987 order dissolving Fortune, as that order prohibited 

Fortune from instituting or further prosecuting any actions. 

Although the Board could take the additional procedural step of 

issuing a rule upon Fortune to show cause why its appeal should not be 

dismissed for lack of prosecution, issuance of such a rule would be meaning­

less in light of Fortune's October 20, 1988 letter and our disposition of 

Fortune's appeal at Docket No. 85-496-R. Accordingly, we will dismiss 

Fortune's appeal for lack of prosecution. 
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AND NOW, this 4th day of November, 1988, it is ordered that the 

appeal of Fortune Assurance Company, Inc. is dismissed. 

DATED: November 4, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Kirk Junker, Esq. 
Western Region 
For Appellant: 
Sidney M. Zilber, Esq. 
Philadelphia, PA 

ENVIRONMENTAL HEARING BOARD 

/()~dAd-
WILLIAM A. ROTH, tHEER 

RO~, 

1057 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

COtM>NWEALTH OF PENNSYLVANIA, 
PENNSYLVANIA FISH COMMISSION 
and LimE CLEARFIELD CREEK 
WATERSHED ASSOCIATION 

v. 

1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA 17101 

717-787-3483 

TELECOPIER: 717-783·4738 

. . 
: EHB Docket No. 86-338-W . . . . . . . . . • . • 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

C(JM)NWEALTH OF PENNSYLVANIA 
DEPARllENT OF ENYIROfliENTAL RESOURCES 
and AL HAMIL TON CONTRACTING CQMJANY 

: Issued: November 4, 1988 
: 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 

The Pennsylvania Fish Comission has standing under the Surfac.e Mining 

Conservation and Reclamation Act to appea 1 a surface mining permit va·riance 

involving mining within 100 feet of a stream. Surface mini.ng permit revisions 

or modifications are appealable actions. 

OPINION 

In August, 1984, Al Hamilton Contracting Co. (Hamilton) applied for a 

revision to Mining Permit No. 17800142, later transformed to No. 17803167, to 

incorporate the ;. relocation of Camp be 11 Run as part of its Anderson 

surface mining operation in Ferguson Township, Clearfield County. The revision 

was issued by the Department of Environmenta 1 Resources (Dep.artment) in 

February, 1986, pursuant to the Surface Mining Conservation and Reclamation 

Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396 .• 1 ~seq. 

(Surface Mining Act), in p.articular 52 P.S. §1396.4(e)(i). 
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However, the Department· failed to consult the Pennsylvania Fish 

Commission (Commission) or submit the permit revision application to it fo~ 

review, in accordance with an April 20, 1982 Memorandum of Understanding 

between the Commission and the Department dealing with applications for new or 

revised surface mining permits or variances when mining is proposed within 100 

feet of an intermittent or perennial stream. In response to objections raised 

by the Commission, and others, the approved permit was suspended on February 

14, 1986, for a period of 90 days, and a meeting was held with Hamilton and 

the Commission on March 19, 1986 to discuss alternatives to the stream reloca­

tion proposal. As a result of this meeting, Hamilton proposed an alternate 

plan which did not involve the stream relocation, but, rather, involved mining 

within 25 feet of the center of Campbell Run and auger mining under part of the 

stream. 

On June 5, 1986, the Department approved Hamilton•s proposal and 

incorporated it into a revised permit. The Commission, which had not been 

consulted about this new plan after the March 19, 1986 meeting, appealed the 

revised permit on July 3, 1986. The Commission then filed a petition for 

supersedeas on July 23, 1986, requesting the Board to suspend the permit until 

the matter could be adjudicated on the merits. On August 22, 1986, the Little 

Clearfield Creek Watershed Association moved to intervene in the appeal, and 

its petition was granted on October 27, 1986. 

A hearing was held on the petition for supersedeas 1 on November 5, 

1986, and during the course of that hearing Hamilton moved to dismiss the 

Commission•s appeal. 

1 On March 23, 1987, the Board granted the Commission•s petition for super­
sedeas. 
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Hamilton maintains that the Commission lacks standing to appeal the 

permit revision and maintains that even if the Commission did have standing, 

the action is not appealable. In support of these contentions, Hamilton argues 

that the Commission is not an aggrieved party nor does it have the necess.ary 

nexus to confer standing. Hamilton argues that the Commission cannot show an 

immediate injury, rather only a possibility of future harm, and supports this 

with the fact that Hamilton has revised its proposal so that the stream will 

not be relocated, thus providing more protection than the originally approved 

plan. Furthermore, Hamilton contends that the Commission failed to avail 

itself of the procedures to resolve conflicts between the Commission and the 

Department which are set forth in the Memorandum of Understanding. 

Hamilton's motion to dismiss also alleges that this permit revision is 

not an appealable action because approval of the modification is not a.n 

adjudication as defined in 2 Pa.C.S.A. · §1012 and, therefore, does not fall 

under 2 Pa.C.S.A. §702, 3 authorizing an aggrieved party to appeal an adjudi­

cation. Hamilton further argues that even if the modification is somehow 

considered an adjudication, it could not affect the rights of any party more 

than the original permit, which the Commission did not appeal, because it 

afforded greater protection to the environment than the original unappealed 

permit. 

In response to the motion to dismiss, the Commission maintains it does 

have standing under the Fish and Boat Code of 1980, 30 Pa.C.S.A. §102 et seq., 

2 ''Adjudication. Any final order, decree, decision, determination or ruHng 
by an agency affecting personal or property rights, privileges, immunities, 
duties, liabilities or obligations of any or all of the parties to the proceed­
ing in which the adjudication is made ••• " 

3 "Any person aggrieved by an adjudication of a Commonwealth agency who has a 
direct interest in such adjudication shall have the right to appeal therefrom to 
the court vested with jurisdiction of such appeals ••• " 
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and the Surface Mining Act. Additionally, the Commission argues tha:t since any 

agency may intervene as of right under 1 Pa.Code §35.28(b) when necessary or 

appropriate to the administration of a statute, that agency ought to be able 

to bring an action in its own name as well. The Commission, in response to 

Hamilton's argument that it lacks standing for failure to exhaust 

administrative remedies as set forth in the Memorandum of Understanding, points 

out that this document was intended to avoid conflicts and to resolve concerns 

of the Commission and Department before a permit or revision thereof was 

approved. Once the Department takes action and the Commission is dissatisfied, 

the Commission contends it may appeal the Department's action to the Board. 

Finally, the Commission contends that the permit revision is appealable. For 

reasons discussed below, we find the Commission has standing to appeal this 

permit and that the permit revision is an appealable action. 

According to §1921-A of the Administrative Code, the Act of April 9, 

1929, P.L. 177, as amended, 71 P.S·. §510-21, the Board has the power to hold 

hearings and issue adjudications 11 0n any order, permit, license or decision of 

the Department of Environmental Resources. 11 For an appeal to lie with the 

Board, the action of the Department must constitute an adjudication as defined 

by 2 Pa.C.S.A. §101 and 25 Pa.Code §21.2. Quentin Haus Restaurant v. DER, 1987 

EHB 276. 2 Pa.C.S.A. §101 defines adjudication as 

Any final order, permit, license, or decision 
determination or ruling by an agency affecting 
personal or property rights, privileges, immun­
ities, duties, liability or obligations of any 
or all of the parties to the proceeding in which 
the adjudication is made. 

The Board's rules of practice and procedure at 25 Pa.Code §21.1 define action 

to include 11 denials, modifications, suspensions and revocations of permits, 

licenses and registrations ..... Emphasis added. 
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The Board has recently held that the Department's issuance of a 

permit amendment is an appealable action. Consol Pennsylvania Coal Company v. 

DER, EHB Docket No. 87-284-R (Opinion and order issued May 26, 1988) (involving 

·an application to amend a mining activity permit to modify the osmotic pressure 

limitations for a mining activity permit). We feel this precedent is equally 

binding for the modification of a mining permit under the variance provision tn 

52 P.S. §1396.4(e)(i). Accordingly, we hold the granting of a permit variance 

under the SMCRA, 52 P.S. §1396.4(e)(i) to be an appealable action. 

It is well known that in order for a party to have standing it must 

show a substantial, direct and immediate interest in the subject matter of the 

litigation. William Penn Parking Garage. Inc. v. City of Pittsburgh, 464 Pa. 

168, 346 A.2d 269 (1975). The question of a government agency's standing to 

challenge actions of a fellow agency, as is the situation presented here, was 

addressed by the Commonwealth Court in Com. Pa. Game v. Com. Pa. Dept. of Env .• 

Res.. 97 Pa.C~~r~~lth. 78, 509 A.2d 877 (1986) ("Ganzer") , wherein the ·Board • s 

determination at 1985 EHB 1 that the Game Commission did not have a standing to 

raise the applicability of the Dam Safety and Encroachments Act in a challenge 

to the issuance of a solid waste management permit was affirmed. The Common­

wealth Court found that the "Game Commission would have been required to show 

that violations of the DSEA bore a direct, immediate, and substantial relation 

to its status as a trustee of the Commonwealth's wildlife •••• " 509 A.2d at 

881. The court held that there was no substantial, direct, and immediate 

interest of the Game Commission in the issuance of the solid waste permit, 

emphasizing that the Department, and not the Game Commission, was entrusted 

with the responsibility of protecting wildlife under the DSEA. 

The Commission's position in this matter differs greatly from that of 

the Game Commission in the appeal of the Ganzer permit. Here, the Surface 
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Mining Act, unlike the DSEA in the Ganzer case, gives the Commission a direct 

role in reviewing variance applications to mine within 100 feet of a stream. 

52 P.S. §1396.4(e)(i). Thus, the Commission has a statutorily conferred 

interest here. The Commission•s interest is substantial, direct, and 

immediate, given its authority under 52 Pa.S. §1396.4e(i) to comment on 

variance proposals. 

We will briefly address two other issues raised by Hamilton. As to 

Hamilton•s argument that the Commission failed to exhaust the administrative 

remedies set forth in the Memorandum of Understanding, we cannot agree that an 

inter-agency memorandum operates to supersede statutes or regulations. More­

over, the Memorandum of Understanding does not address a procedure to resolve 

differences between the Commission and the Department after a permit is issued. 

And, the Commission•s failure to appeal the initial permit does not preclude it 

from appealing the modification, unless it raises issues which are precluded by 

administrative finality, collateral estoppel, or other principles of issue pre­

clusion. That Hamilton or the Department believe that variance provides more 

environmental protection is, in and of itself, of no consequence. 

1063 



0 R DE R 

AND NOW, this 4th day of November, 1988, it is ordered that Al 

Hamilton Contracting Company• s Motion to Di·smi.ss is denied. 

DATED':: November 4, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Martin H. Sokolow, Jr., Esq. 
Central Reg i'on 
For Appellant: 
Dennis T. Guise, Esq. 
Harrisburg, PA 
for Intervenor: 
Dan P. Arnold, Esq. 
Clearfield, PA 
for Permittee: 
William C. Kriner, Esq. 
KRINER, KOERBER & KIRK 
Clearfield, PA 

ENVIRONMENTAL HEARING BOARD 

~·· w;:t· .. 
MAXINE WOElftlNG, ·~ 
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G. B. MINING COW ANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA 17101 

717-787-3483 

TEt.ECOPIER: 717-783-4738 

. . . . 
: EHB Docket No. 87-408-W . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: November 4, 1988 

Svnopsis 

OPINION AND ORDER SUR 
fi>TION FOR JUDGMENT ON THE PLEADINGS 

Where appellant admits to engaging in activity defined as mining 

activity under 25 Pa.Code §86.1 without a permit, and no other facts are at 

issue, the Department is entitled to, judgment as a matter of law and its 

motion for judgment on the pleadings will be granted. 

OPINION 

This action stems from the activities of G. B. Mining Company (G.B.) 

in Coal Township, Northumberland County. In October, 1986, G.B. filed an 

application for an underground mining permit with the Department of 

Environmental Resources (Department) pursuant to the Clean Streams Law, the 

Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et ~· (the Clean 

Streams Law), the Surface Mining Conservation and Reclamation Act, the Act of 

May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et seq. (the Surface 

Mining Act), and the rules and regulations adopted thereunder. On August 27, 

1987, before a permit was issued, the Department inspected the site and found 

that G.B. was in violation of 25 Pa.Code §§86.11 and 86.13 in that it was 
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timbering an o 1 d airway on an area which was to be rec 1 aimed .by North 

Mountain Coal Company without first obtaining a permit. On that same day, the 

Department issued a compliance order requiring cessation of G.B.'s mining 

activities. A permit was issued to G.B. on September 11, 1987. G.B. then 

filed a notice of appeal of the compliance order on September 25, 1987.1 

On April 18, 1988, the Department filed a motion for judgment on the 

pleadings, contending that the conduct admitted to by G.B. in its notice of 

appeal was proscribed by 25 Pa.Code §§86.11 and 86.13 and, therefore, the 

Department was entitled to judgment. 

Under Pa.R.C.P. No. 1034, judgment on the pleadings will be granted 

where, on consideration of the pleadings themselves, a cause of action does 

not exist as pleaded. Bensalem Township School District v. Commonwealth, 

544 A.2d 1318 (1988). In considering a· motion for judgment on the pleadings, 

all facts pleaded by the non-moving party are deemed true, and only those 

facts admitted can be considered against it. See 6 Standard Pa. Practice 2d 

§31.19, citing, among others, Bata v. Central-Penn National Bank, 423 Pa. 373., 

224 A.2d 174 (1966), cert. denied. 386, US 1007. 

Section 315 of the Clean Streams Law and §4 of the Surface Mining Act 

require that a permit be obtained to conduct coal mining activities. See also 

25 Pa.Code §86.13. In Bloom v. Commonwealth. DER, 101 Pa.CIIrdlth 8, 515 A.2d 

361, 364 (1986), the Commonwealth Court held that 25 Pa.Code §86.13 and 

§315(a) of the Clean Streams Law, 2 read together, "clearly expresses a 

1 A copy of a penalty assessment worksheet indicating a $1000 civil penalty 
was attached to G.B. • s notice of appea 1. However, this pen a 1 ty was not 
mentioned in the compliance order or the notice of appeal, nor was there any 
indication that the civil penalty assessment was issued by the Department 
pursuant to 25 Pa.Code §86.193(f}. 

2 35 P.S. §:691.315(a) says, "Operation of the mine s·ha ll include preparatory 
work in connection with the ope.ning or reopening of a mine.•• 
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legislative and regulatory intent to require all ongoing and future coal 

mining activities to be conducted only under permits issued pursuant to the 

primacy regulations." Emphasis added. 

Coal mining activities consist of surface mining activities, under­

ground mining activities or coal refuse disposal activities, as defined in 25 

Pa.Code §86.1. Underground mining activities are defined as 

(i) Surface operations incident to underground 
extraction of coal or in situ processing, such as 
construction, use, maintenance and reclamation of 
roads, above-ground repair areas, storage areas, 
processing areas, shipping areas, areas upon which 
are sited support facilities, including hoist and 
ventilating ducts, areas used for the disposal and 
storage of waste and areas on which materials inci­
dent to underground mining operations are placed. 

(ii) Underground operations such as underground 
construction, operation and reclamation of shafts, 
adits, underground support facilities, in situ 
processing and underground mining, hauling, storage 
and blasting. 

(iii) Operation of a mine, including preparatory 
work in connection with the opening or reopening of 
a mine, backfilling, sealing and other closing pro­
cedures, and any other work done on land or water in 
connection with a mine. 

(emphasis added) 

In its notice of appeal, G.B. admits to 11 retimbering and mine mainte­

nance in preparation for coal production.~~ However, the area where this work 

was being performed was not even included in the application for a permit. 

Even if it had been included, the activity comes within the above-quoted 

definition of underground mining activities; therefore, there is no dispute 

and no cause of action, as the Department•s action in issuing the compliance 

order was entirely proper under §§5 and 610 of the Clean Streams Law and §4c 

of the Surface Mining Act, 52 P.S. §1396.4c. See Bensalem Township School 

District v. Commonwealth, 544 A.2d 1318 (1988). Therefore, the Department 
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is entitled to judgment as a matter. of l'aw. Be arne 11 v. Western Wayne S;c·bool 

District, 91 Pa.Cmwlth 348, 496 A.2d 1373 (1985). 

0 R DE R 

AND NOW, this 4th day of November, 1988, it is ordered that the 

Department of Environmental Resources• Motion for Judgment on the Pleadings is 

granted and G. B. Mining Company•s appeal is dismissed. 

DATED: November 4, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Michael J. Heilman, Esq. 
Central Region 
For Appellant: 
Vincent Guarna, Jr. 
G. B. Mining Company 
Mt. Carmel, PA 

ENVIRONMENTAL HEARING BOARD 

~/U'-1 w~ 
MAXINE WOELFLING, CHAW 

.tV~~M; 
WILLIAM A. ROTH, MEMBER 

~~ ROBTD. MYERS, ·~ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 17101 

71 7· 787·3483 

TEL.ECOPIER: 717·783·4738 

SOUTH HANOVER TOWNSHIP BOARD OF 
SUPERVISORS 

. . . . 
v. 

. . 
: EHB Docket No. 88-166-M . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COfH)NWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . Issued: November 4, 1988 

Svnopsis 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 

A Motion to Dismiss an appeal is denied where the letter of the 

Department of Environmental Resources (DER) forming the basis for the appeal 

directs a municipality to comply with the Pennsylvania Sewage Facilities Act 

(SFA), Act of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 

et seq., by updating its Official Plan to the extent necessary to gain DER's 

approval. Such a letter 11 affects 11 a 11 duty 11 of a 11 person 11 and constitutes an 
11 action 11 of DER under 25 Pa. Code §21.2(a). 

OPINION 

On April 25, 1988, South Hanover Township Board of Supervisors 

(Appellant) filed a Notice of Appeal from a March 25, 1988, letter of DER 

pertaining to Appellant's Official Plan provided for in the SFA. DER has 

filed a Motion to Dismiss the appeal, contending that the letter of March 25, 
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1988, does not constitute "action" of DER. Appellant, in response, maintains 

that the letter constitutes a denial of an update to its Official Plan and is, 

therefore, appealable. 

In order for the Board's jurisdiciton to be invoked, an appeal must 

challenge a particular "action" of DER. That word is defined at 25 Pa. Code 

§21.2 (a) to mean: 
11 any order, decree, decision, determination or ruling 
by the Department [DER] affecting personal or property 
rights, privileges, immunities, duties, liabilities or 
obligations of any person ...... 

The definition is simple to state but often difficult to apply to a given fact 

situation. 

DER's letter at issue here discusses deficiencies in Appellant's 

Official Plan update. The letter reminds Appellant at the outset that DER had 

disapproved a revision to the Official Plan on December 9, 1986. It then 

states that the current submission does not resolve the problems that prompted 

the previous disapproval. It goes on to point out that Appellant has been 

since 1983, and continues to be, in violation of the SFA and its underlying 

regulations. It directs Appellant to take certain action and submit certain 

information to DER within 60 days. 

While the letter characterizes Appellant's submittal as "incomplete," 

the manifest intent is to force Appellant to comply with the SFA by updating 

its Official Plan to the extent necessary to gain DER's approval. DER clearly 

has the authority to issue such an order under §10 of the SFA, 35 P.S. 

§750.10, and under the rules and regulations adopted thereunder, 25 Pa. Code 

§71.15 (a). 

An "order" of DER "affecting•• the "duties" of a "person 11 (defined in 

25 Pa. Code §21.2 (a) to include a political subdivision) constitutes an 
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11 action 11 from which an appeal may be taken. York Township v. DER, 1986 EHB 

515. DER's letter to Appellant in the present case rises to that level. 

ORDER 

AND NOW, this 4th day of November, 1988, it is ordered as follows: 

1. The Motion to Dismiss filed by the Department of Environmental 

Resources is denied. 

2. Pre-Hearing Order No. 1, dated May 4, 1988, is modified as 

follows: 

(a) the date by which all discovery shall be completed is 

December 15, 1988. 

(b) the date by which Appellant shall file its pre-hearing 

memorandum is December 15, 1988. 

DATED: November 4, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Norman Matlock, Esq. 
Eastern Region 

For Appellant: 
Donald L. Jones, Esq. 
Middletown, PA 

ENVIRONMENTAL HEARING BOARD 

RO~, 
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BISON COAl 'COMPANY 

v. 

COMMONWOL'n-4 01" ~NSY~VANIA 

ENVIRONMENTAL HEARING BOARD 
101 Souch Second Screet 

Suites Tbr~e - Fi•e 
Harrisburg. PA 17101 

(717) 787-343J 

. . . . 
: EHB Docket No. 88-263-F . . 

COffo10NWEAlTH OF PENNSYlVANIA 
DEPARTMENT OF ENVIRONMENTAl RESOURCES 

. . . . Issued: November 4, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION TO DISMISS 

M. OIANE .SMn'l'l 
AC~;f4fn' TO 1'HC ·BOAIID 

A motion to dismiss filed by the. Department of Environmental 

Resources (DER) is denied. The Appellant' has submitted the information 

requested by the Board~ The degree to which the Appellant was late in doing 

so does not warrant dismissing the appeal. 

OPINION 

This proceeding stems from an appeal filed on July 5, 1988 by Bison 

Coal Company (Bison). On July 8, 1988, the Board sent a Notice to Bison that 

its appeal did not comply with 25 Pa. Code §21.51 in that a copy of the 

appealed-from letter or order of the Department of Environmental Resources 

(DER) was not attached; this notice requested Bison to file the information 

within ten (10) days, or its appeal may be dismissed. Bison did not submit 

the information, so on July 26, 1988 the Board sent a "Second Notice" to Bison 

again requesting the missing information. Bison did not respond to the 

Second Notice. On August 9, 1988, DER filed a motion to dismiss the appeal 

due to Bison's failure to submit the information requested by the Board. The 
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Board sent a letter to Bison directing that it file an answer, if any, to 

DER•s motion by August 31, 1988. On August 19, 1988, Bison filed with the 

Board the DER letter which it was appealing from along with a three-page 

letter in which it outlined its financial and other difficulties. 1 

The Board•s regulations provide that an appeal which is filed within 

the required time, but which does not meet the Board•s requirements for form 

and content, shall be docketed as a skeleton appeal. 25 Pa. Code §21.52(c) 

The regulations also provide that 11 [t]he appellant shall, upon request from 

the Board, file the required information or suffer dismissal of the appeal ... 

Jd. In the instant case, Bison has now provided the information requested by 

the Board; the only question is whether its tardiness in doing so justifies 

dismissing the appeal. We believe that dismissal of the appeal would be 

unduly harsh under the circumstances of this case. We will, however, advise 

Bison to respond promptly to the Board•s notices in the future. 

1 DER•s letter, dated April 7, 1988, suspended Bison•s Surface Mine 
Operator•s license for the stated reason that Bison had not replaced certain 
bonds which had become invalid. Bison•s letter implied that Bison could not 
replace the bonds because of its financial difficulties, and stated that Bison 
was soliciting other companies to take over the mining of the site. 
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ORDER 

AND NOW, this 4th day of November, 1988, it is ordered that the 

Department of Environmental Resources• Motion to Dismiss the appeal of Bison 

Coal Company at EHB Docket Number 88-263-F is denied. 

DATED: November 4, 1988 

cc: Bureau of l iti'gation 
Harrisburg, PA 

nb 

For the CoRiliOnwea lth, DER: 
Michael J, Heilman, Esq. 
Central Region 
For Appellant: 
Peter L. Miele, Pres./Treas. 
Bison Coal Company 
East Stroudsburg, PA 

ENVIRONMENTAl HEARING BOARD 
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DANIEL E. BLEVINS 
v. 

C:OMMONWU&. 'T'H 0,. II'OfNS'VI.. VANIA 

ENVIRONMENTAL. HEARING SO ARC 
101 South Secoad Street 

Suites Three - Fi~e 
Karrisbura. PA 17101 

(717) 787-3433 

. . 
: EHB Docket No. 88-018-W 

COIM)NWEALTH OF PENNSYLVANIA 
DEPARDENT OF ENVIROrtENTAL RESOURCES 

and 

. . . . . . 
SOUTHEASTERN CHESTER COUNTY : Issued: November 7, 1988 
REFUSE AUTHORITY, Permittee 

OPINION AND ORDER SUR 
PETITION TO APPEAL NUNC PRO TUNC 

Svnopsis 

M. OIANE SMITH 
MCMTAin' TO THC 80AN) 

A petition for leave to file an appeal nunc pro tunc will be denied 

where a petitoner fails to allege good cause such as fraud or breakdown of the 

Board's operations. 

OPINION 

This action was initiated on January 20, 1988, by the filing of a 

petition for an appeal nYn£ pro tunc by Daniel Blevins. Blevins was seeking 

the Board's review of the Department of Environmental Resources' (Department) 

September 9, 1987 issuance of an amendment to Solid Waste Disposal Permit No. 

101069, which authorized the Southeastern Chester County Refuse Authority 

(SECCRA) to operate a solid waste disposal facility in London Grove Township, 

Chester C~unty. 

Blevins alleges that, at the time this amendment was granted, he was 

appealing the May 7, 1982 reissuance of the underlying permit at Docket No. 
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82-154-M. Blevins alleges his counsel received no notice that an amendment 

was requested or granted until December 23, 1987, when he received a copy of a 

motion filed by SECCRA at Docket No. 82-154-M which made mention of the 

amendment. Counsel states that he has been unable to confirm whether Blevins 

himself had received notice. The petition argues that 25 Pa.Code §21.32 and 

1 Pa.Code §31.26 "require service of notice on counsel of record of any 

notices or communications required to be served to the parties to an action."· 

See Petition, No. 6, p.2. 

The Department's January 29, 1988 answer to Blevins• petition to 

appeal nYn£ pro 1Yn£ alleges that notice of the amendment was served on 

counsel and on petitioner, by way of publication in the Pennsylvania Bulletin, 

citing 17 Pa.B 4243-4244 (October 24, 1987). As to 25 Pa.Code §21.32 and 

1 Pa.Code §31.26, the Department contends the regulations deal only with 

notices or communications "in proceedings•• to which they relate. 

This Board has jurisidiction to hear appeals from an action of the 

Department if the appeal is filed within 3.0 days after a party receives 

written notice of the action or within 30 days after notice of the action is 

published in the Pennsylvania Bulletin. 25 Pa.Code §21.52(a). Recently, the 

Commonwealth Court held that the appeal period for a third party appellant 

does not start to run until notice appears in the Pennsylvania Bulletin, 

regardless of whether or not the appellant has already received written 

notice. Lower Allen Citizens Action Group, Inc. v. DER, ____ Pa.Cmwlth ___ , 

546 A.2d 1330 (1988), interpreting an inconsistency perceived between 25 

Pa.Code §21.36 and 25 Pa.Code §21.52(a). 

This Board is empowered to take judicial notice of the fact of publi­

cation in the Pennsylvania Bulletin, 45 Pa.C.S.A. §506, and it will exercise 
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its power to do so in this case. Since Blevins, a third party, did not 

file an appeal within 30 days after notice was published in the Pennsylvania 

Bulletin, the Board's jurisdiction was never invoked. Good Shepherd 

Rehabilitation Hospital v. DER, EHB Docket No. 88-258-M (Opinion and order 

issued September 26, 1988). 

The Board may hear appeals nYn£ pro tunc if a would-be appellant can 

show good cause. Good cause has been interpreted as involving, among others, 

fraud or breakdown in the operation of the Board. Franklin Township Municipal 

Authority v. DER, EHB Docket No. 87-358-R (Opinion and order issued January 

12, 1988). 

No such cause was alleged by Blevins. The only argument advanced for 

allowing this petition is that Blevins and his counsel, as participants in the 

appeal pending at Docket No. 82-154-M, were entitled to written notice of the 

permit amendment. 25 Pa.Code §21.32(a) requires that "pleadings, submittals, 

briefs and other documents, filed in proceedings pending before the Board, 

when filed or tendered to the Board, shall be served upon participants in the 

d • II procee 1ng ••• 1 Pa.Code §31.26 requires that, when an attorney has entered 

an appearance in a proceeding, "a notice or other written communication 

required to be served upon or furnished to the client shall also be served 

upon or furnished to the attorney ..... 

Blevins would have us construe these provisions as imposing a 

requirement upon the department in the proceeding pending at Docket No. 

82-154-M to give notice to Blevins and his attorney of the permit amendment 

application. The subject matter of that proceeding, however, is the permit 

reissuance of May 7, 1982. The permit amendment issued September 9, 1987, is 
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a distinctly different subject. The Department was under no obligation• tor 

noti'fy Blevins, as a party to Docket No. 82 ... 154-M, that a permit amendment was, 

requested or issued. 

25 Pa.Code §:2L36 states, 11 Publica,tion of a noti.ce· of ac'ti'ort oll'· 

proposed action by the Department or Board in the Pennsylvania Bulletin, sha;l,T 

c·onstitute notice to or service upon persons, except a party, eff.ecth·e as of 

the date of publication... Since Blevins wa,s, not a party to the permit 

amendment applicatien, publication in the Pennsylvania Bunetin constituted 

sufficient notice to Blevins of the is·suance of the amendment. See lower 

Allen Citizens Action Group, supra. 

Because Blevins failed to file his a.ppea 1 in accordance with 25· 

Pa.Code §2l.52(a) and alleged no good cause to allow the filing of an: appeal 

nunc pro tunc, this petition is denied. 
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AND NOW, this 7th day of November, 1988, it is ordered that the 

petition for leave to file an appeal nYfi£ pro tunc of Daniel Blevins is 

denied. 

DATED: November 7, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Kenneth A. Gelburd, Esq. 
Eastern Region 
For Appellant: 
Robert W. Lentz, Esq. 
John C. Snyder, Esq. 
LENTZ, CANTOR, KILGORE & MASSEY 
Paoli, PA 
For Permittee: 
Roger E. Legg, Esq. 
West Chester, PA 
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C & X: COAL C<MPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
·1 0·1 SOUTH SECOND Sl'REET 

SUITES THREE-FIVE 

HARRISBUR~. PA 17101 

717·787-3483 

TELEC.OPIER: 717·783-4738 

. . . . . . . . EBB Docket No. 86-532-R 

COMMONWEALTH OF PENNSYLVANIA. 
DEPAR'l'MENT OF ENVIR.ONMENTAL USOURCES 

. . . . . Issued: November 8, 1988 

OPINION AND ORDER 
SUR 

MOTION FOR SUMMARY J1IDGKENT 

M. OJ~NE SMITH 
$ECR£TARV 'I'O'TH~:BOARO 

A motion for summary judgment will be granted where there are no 

JDa.terial facts in dispute and the Department of Environmental Resources is 

entitled to judgment as a matter of law. 

OPINION 

This matter was initiated by C & K Coal Company's (C & K) September 

15, 1986 filing of a notice of appeal from an August 15, 1986 assessment of a 

$440 civil penalty issued to it by the Department of Environmental Re.sources 

(DER). The assessment, which was issued by DER pursuant to the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 

amended, 52 P.S. §1396.1 et seq. (SMCRA) and the Clean Streams Law, the Act of 

June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1!!, seq. (CSL), pertained 

t.o discharges to Licking Creek at C & K 1 s Gourley mine in Monroe and Piney 

Townships, Clarion County, which allegedly exceeded the allowable effluent 
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limits for iron contained in C & K's mine drainage permit. 

On January 29, 1988, DER filed a motion for summary judgment, 

contending that the assessment stemmed from two compliance orders issued as a 

result of November 21, 1985 discharges of mine drainage from the Gourley Mine. 

DER issued Compliance Order No. 86-K-0255 on January 17, 1986, which cited 

C & K for the non-complying discharges and required their abatement. On 

February 10, 1986 DER issued Compliance Order No. 86-K-0505, which reiterated 

the findings and requirements of Compliance Order No. 86-K-0255, but extended 

the abatement date. DER asserts that C & K did not appeal these DER actions 

within the 30-day appeal period but, rather, filed appeals ~ pro ~ in 

July, 1986, which were denied by the Board on November 20, 1986. C & K 

petitioned the Commonwealth Court for review, and, on January 13, 1988, the 

Commonwealth Court affirmed the Board's order. DER asserts that the only 

defense being raised by C & K in the present appeal is that it was not 

responsible for the discharges from the Gourley Mine and that C.& K is 

precluded from contesting its liability for the November 21, 1985 discharges 

because, under the principle of administrative finality, Compliance Order Nos. 

85-K-0255 and 85-K-0505 are final and their legal and factual bases are 

unassailable. Because there are no material facts in dispute, DER concludes 

that it is entitled to judgment as a matter of law. 

In its February 18, 1988 response, C & K admits to DER 1 s factual 

allegations. The only objection raised by C & K is that the issue of the 

finality of the findings underlying Compliance Orders 85-K-0255 and 85-K-OSOS 

be allowed to remain open as a result of C & K's petition for allowance of 

appeal of the Commonwealth Court order to the Pennsylvania Supreme Court. 
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The Board may grant summary judgment if the pleadings, depositions, 

answers to interrogatories and admissions on file together with affidavits, if 

any, show that there is no genuine issue of material fact and the moving party 

is entitled to judgment as a matter of law. Norwin YMCA v. DER, EHB D'Ocket 

No. 87.;..384-R (Opinion and order issued October 18, 1988). There are no 

material facts at issue, since C & K's failure to timely appeal establishes 

its liability for the discharges from the Gourley mine. The Board's denial 

of C & K's petitions for allowance of appeals !!!!!!.£ pro ~ of the two 

compliance orders was affirmed by the Commonwealth Court, C & K Coal Compan::t; 

v. DER, _ Pa.Cmwlth. _, 535 A.2d 745 (1988), and on July 11, 1988, C & 

K's petition for allowance of appeal was denied per curiam by the Supreme 

Court. In neither its notice of appeal nor its response to DER' s mo,tion does 

C & K contest the amount of the assessment. Indeed, in its answer to DER''·s 

motion, C & K only contests its liability for the discharges. Therefolie, 

there are no material facts in dispute and all that remains for u·s to decide 

is whether DER is entitled to judgment as a matter of law. DER is authorized 

by §18 •. 4 of SMCRA to assess civil penalties for violations of permit 

conditions. Because it is es:tablished that C & K discharged mine drainag.e in 

violation of its mine drainage permit and since C & K doesn't contest the 

amount of the assessment, DER's motion for summary judgment is granted. 
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ORDER 

AND NOW this 8th day of November, 1988, it is ordered that the 

Department of Environmental Resources' motion for summary judgment is granted 

and the appeal of C & K Coal Company at Docket No. 86-532-R is dismissed. 

DATED: November 8, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DER: 
Michael E. Arch, Esq. 
Western Region 
For Appellant: 
Henry Ray Pope III, Esq. 
POPE, POPE AND DRAYER 
Clarion, PA 

ENVIRONMENTAL BEARING BOARD 

WILLIAM A. ROTH, MEMBER 

v~. 
ROBERT D. MYERS, HEMBKR 
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HARLAN J. SNYDER 
and 
FRED EYRICH 

v. 

COMMONWUL. TH 01" J'OfNSYL. VANIA 

ENVIRONMENTAL HEARING BOARD 
101 South Second Street 

Suites Three - Five 
ll&rrisbara. PA 17101 

(717) 787-.3433 

. . . . . . . . 
: EHB Docket N.o. 88-196-F . . 

COM«)NWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIrRONMENTAL RESOURCES 

. . . . Issued: November 8, 1988 
and OLEY TOWNSHIP, Permittee . . 
and MARATHON LAND CORPORATION, Intervenor : 

Synopsis 

OPINION AND ORDER 
SUR 

MOTIONS TO DISMISS 

M. DJAN£ .SMfTiH 
MCMT'Ain' TO T1C .oAJID 

Two Motions to Dismiss are denied in an appeal from the De,partme,nt of 

Environmental Resources' (DER) approval of a revision to a township's official 

sewage facilities plan. The Appellants have alleged that they both live 

within the township which has obtained the revision approval from DER, and 

that they obtain their water from wells which could be affected by the on-lot 

septic systems allowed by the revision. These allegations suffice to establish 

that the appellants have a direct, substantial, and immediate inte~rest in 

DER's approval of the revision. 

OPINION 

This case involves an appeal by Harlan J. Snyder and Fred Eyrich 

(Snyder and Eyrich) from the Department of Environmental Resources' (DER) 

approval of a revision to the Oley Township Official Sew.age Facilities Pla~n. 

DER's approval accepted on-lot sewage disposal for six residential units 

located in a portion of the Pine Creek Subdivision. Marathon Land Cor:porati·on 
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(Marathon), the developer of the Pine Creek Subdivision, has intervened in the 

proceeding. 

This Opinion and Order addresses motions to dismiss filed by DER and 

Marathon. Both of these motions assert that Snyder and Eyrich lack standing 

to bring this appeal. Snyder and Eyrich have filed answers to both motions, 

and have also filed a motion to supplement their appeal and a memorandum of 

law in opposition to the motions to dismiss. 

DER's and Marathon's motions raise identical arguments. They contend 

that only a party who has a "direct, substantial, and immediate interest" in a 

matter has standing to institute litigation. See William Penn Parking 

Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). They allege 

that neither Snyder nor Eyrich owns property in Oley Township, 1 and that the 

appeal states only that Snyder and Eyrich live in the "affected area," an 

allegation which DER and Marathon contend is insufficient to satisfy the 

requirements for standing set out in William Penn Parking Garage. 

In their answers to the motions to dismiss, Snyder and Eyrich contend 

that they do have a direct, substantial, and immediate interest in the subject 

matter of this appeal. Snyder and Eyrich base their arguments upon the facts 

alleged in their motion to supplement appeal. First, they allege that while 

they do not own property in Oley Township, they do reside in the Township. 

Snyder allegedly lives on property owned by his grandmother which is adjacent 

to the Pine Creek Subdivision; Eyrich lives on property owned by his father 

which is within three miles of the subdivision. Both Snyder and Eyrich 

contend that they obtain their water from wells, and that these wells could be 

affected by damage to the aquifer in the area of the subdivision because 

1 This allegation was based upon a title search conducted by Marathon. 
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groundwater flows freely through the limestone bed underlying the area. ln 

addition, Eyrich allegedly walks in the area of the subdivision. Finally, in 

their memorandum of law in opposition to the motions to dismiss, Snyder and 

Eyrich contend that land ownership is not a prerequisite to standing. 

In ruling upon a motion to dismiss, the record must be reviewed in 

a light most favorable to the non-moving party, and all doubts must be 

resolved against the moving party. Fetterolf Mining, Inc. v. DER, 1987 EHB 

508, Herskovitz v. Vespicco, 238 Pa. Super. 529, 362 A.2d 394 (1976). In 

this case, we will deny the motions to dismiss because the facts alleged in 

the motion to supplement appeal (which we will grant) are sufficient to 

establish that Snyder and Eyrich have a direct, substantial, and immediate 

interest in the action appealed from. Snyder and Eyrich allege that they live 

in Oley Township and that the on-lot sewage disposal approved here could 

affect the wells from which they obtain their water. These allegations are 

sufficient to establish that DER's approval of the revision could cause an 

adverse affect upon Snyder and Eyrich. 2 The requirements of an 11 adverse 

affect 11 and 11 Causation 11 are the key elements in determining standing. William 

Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269, 282-286 

(1975). 

We also agree with Snyder and Eyrich that land ownership is not a 

prerequisite to standing to appeal. If the wells which Snyder and Eyrich 

2 We question whether Eyrich's walking in the area of the subdivision would 
be sufficient to establish standing. Interference with this interest results 
from the subdivision itself, not from revision of the Township•s sewage facility 
plan to allow on-lot sewage disposal in the subdivision. Stated differently 1 

protection of Eyrich's recreational interest in walking does not appear to be 
among the policies underlying the Sewage Facilities Act, 35 P.S. §§750.1, 750.3. 
See William Penn Parking Garage, 346 A.2d at 284. Commonwealth, Pennsylvania 
Game Commission v. Commonwealth. DER, 97 Pa. Commw. 78, 509 A.2d 877, 880-881 
(1986), allocatur granted 514 Pa. 620, 521 A.2d 934 (1987). 
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obtain their water from were tainted as a result of the on-lot sewage disposal 

approved here, they might be adversely affected in a number of ways. For 

example, they might drink the water and become ill. It could hardly be argued 

that this was not an "adverse affect." Of course, they might suffer an even 

greater injury if they also owned the properties which they reside upon, 

because then pollution emanating from the subdivision could affect their 

economic interest (property values) as well. But this does not detract from 

the conclusion that they have an interest due to their residency. 

In summary, the facts alleged in the motion to supplement appeal are 

sufficient to establish Snyder and Eyrich's standing to appeal; therefore, the 

motions to dismiss must be denied. 
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ORDER 

AND NOW, this 8th day of N·ovember, 1988, it is ordered that: 

1) The Motion to Supplement Appea.l filed by Harlan J. Snyder and 

Fred Eyrich is granted. 

2) The Motions to Dismiss filed by the Department of Environmental 

Resources and Marathon Land Corporation are denied. 

DATED: November 8, 1988 

cc: Bureau of litig.ation 
Harrisburg, PA 

nb 

For the Co111110nwealth, DER: 
Vincent M. Pompo, Esq. 
Eastern Region 
For Appellant: 
Randa 11 J. Brubaker, Esq. 
Pbilad~lphia, PA 
For Intervenor: 
Dino A. Ross, Esq. 
Harrisburgt PA 

ENVIRONMENTAL HEARING BOARD 

~ • rcA :r':': fnE( cllw: ~ 
TEiffiCE J. FITZP~-
Hearing Examiner 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

/ 

SUITES THREE-FIVE 

HARRISBURG. PA 17101 

717-787-3483 
M. DIANE SMITH 

SECRETARY TO THE BOARD 

KENrwETAL, INC. 

v. 

TEL.ECOPIER: 71 7 • 783·4 738 

. . . . 
: EHB Docket No. 87-227-W 
: 

COIII)NWEALTH OF PENNSYLVANIA 
DEPARllENT OF ENVIRONMENTAL RESOURCES 

. . . . Issued: November 9, 1988 

Svnopsis 

OPINION AND ORDER SUR 
MOTION FOR SIIIWlY JUDGI£NT 

The Department's motion for summary judgment is denied when it fails 

to meet its burden of demonstrating that there are no genuine disputes over 

material facts. 

OPINION 

This matter was initiated by the June 15, 1987 filing of a notice of 

appeal by Kennametal, Inc. (Kennametal) seeking the Board's review of a May 

14, 1987 order of the Department of Environmental Resources (Department) 

requiring Kennametal to close three surface impoundments for the treatment of 

hazardous waste (lagoons) at its facility in Bedford Township, Bedford County, 

and to provide the Department with certification that these lagoons have been 

closed. The order was issued pursuant to the Solid Waste Management Act, the 

Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq., and the 

rules and regulations adopted thereunder at 25 Pa.Code §75.265 et seq. 

Several Department actions preceded the order at issue in this 

appeal. On August 11, 1982, the Department requested that Kennametal submit a 
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closure plan pursuant to 25 Pa.Code §75.265. Kennametal did so by submitting 

a ••Hazardous Waste Lagoon Closure Plan 11 dated October 8, 1982 and prepared by 

Gwin, Dobson and Forman, Inc. (GDF). On January 19, 1983, the Department 

notified Kennametal that the GDF plan was deficient and on January 23, 1984, 

requested that Kennametal submit an adequate plan. In response, on March 9, 

1984, Kennametal submitted 11 Plans for Lagoon Closure and Groundwater 

Remediation at the Kennametal Bedford Facilitt' prepared by Michael Baker, ISA 

(MB). On May 9, 1984, the Department notified Kennametal of deficiencies in 

the MB closure plan as well and asked Kennametal to address them. On June 26, 

1985, after receiving no reply from Kennametal, the De.partment issued a notice 

of vi o 1 at ion. The next day, June 27, 1985, the Departme.nt modified the MB 

plan and notified Kennametal that this was the approved closure plan pursuant 

to 25 Pa.Code §75.265(o)(6) and (18) and that, as such, it must be implemented 

pursuant to 25 Pa.Code §75.265. Kennametal did not appeal the Department's 

action. On May 14, 1987, the Department issued an order requiring 

implementation of the closure plan, which order is the subject of the p·resent 

appeal. 

In its motion for summary judgment the Department argues that, in 

accordance with 25 Pa.Code §75.265(o)(6) and (18), it modified the closure 

plan and Kennametal is now obligated to implement this plan. The modifications 

of the closure plan, the Department argues, constituted a final action of the 

Department and, as such, were appealable to the Board. The Department main­

tains that Kennametal•s failure to appeal the modified plan rendered it final, 

that Kennametal cannot now collaterally attack the plan, and that Kennametal 

is bound, as a matter of law, to implement the plan. 

Kennametal responded to the Department's motion on January 11, 1988, 

alleging that the motion was untimely filed because pre-hearing memoranda had 
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not yet been filed. Additionally, Kennametal argues that summary judgment is 

inappropriate because there are material facts in dispute. In support of 

this, Kennametal points to its notice of appeal which makes several statements 

which, if uncontroverted, would negate the obligation of Kennametal to 

implement the closure plan at all. Thus, Kennametal contends, if the Depart­

ment argues the plan must be implemented, then it must dispute some of the 

statements contained in the notice of appeal, making summary judgment 

impossible. 

Kennametal also maintains that the Department is confusing the merits 

of the modified closure plan with Kennametal's obligation to implement a 

closure plan. Even if Kennametal is precluded from challenging this 

particular plan (although it maintains otherwise), Kennametal still argues the 

implementation of any plan, not the particular plan itself, is at issue. 

On February 11, 1988, the Department replied to Kennametal's response 

to the motion for summary judgment, :claiming, inter alia, that the factual 

issues raised by Kennametal are more appropriate in an action to enforce the 

Department's order, not an appeal from the order. On February 22; 1988, 

Kennametal responded to the Department's reply. 

Summary judgment is appropriate when "the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a matter of law." 

Rule 1035(b), Summerhill Borough v. DER, 34 Pa.Cmwlth 574, 383 A.2d 1320 

(1978). In considering this motion for summary judgment, the Board must look 

at the facts in the light most favorable to the non-moving party. Robert C. 

Penoyer v. DER, 1987 EHB 131, and C&K Coal Co. v. DER, EHB Docket No. 

85-306-W (Opinion and order issued February 16, 1988.) 
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While the Department's allegations that Kennametal is now precluded 

from chaHenging the facts upon which the closure plan :modification was based 

are well taken as a matter of leg a 1 principle 1 that 1 in and of itself 1 is not 

determinative of whether sununary judgment i·n the Department'' s favor ·s:hmtld be 

entered by the Board. However 1 because the Department failed to proJi,de the 

:Board with this modification, we cannot a·ssume Kennameta 1 is precluded from 

asserting the factual allegations in its notic.e of appeal I for we do not know 

what factual a lle.gations are foreclosed by the principle of admini:stratiJe 

f ina li ty. Fu.rthermore, at 1 east three averments of fact appear in ·the appeal, 

which raise doubt that no facts are in dispute. 1 These averments are 

suffici'e.nt to defeat the Department • s motion. 

We also cannot agree with the Department's characterization of 

Kennametal's appeal as being merely an attack on the modified closure .plan. 

Kennameta~ is, in part, contesting its obligatio.n to implement the ·mod:ifi:ed 

closure plan, an obligation which has been imposed by the issuance of :the 

.[}e,partment • s order. Depending on the p.rov is ions of the modified c 1 osure ;pla'n" 

Kennametal's .arguments regarding its obligation to implement the closure :plan 

may :be a prohi·bited collateral attack. But, again, without the closur-e :Pqan 

in front of us 1 we cannot make that determination. Furthermor.e 1 we ·cannot 

.agree with the Department that Kennameta 1' s ob 1 igat ion to implement the .p~an 

is an issue more appropriately raised in a proceeding to enforc.e the o.rder. 

1 The following statements appear in Kennametal's notice of appeal: 
g. There is no hazardous waste on the site ••• 
i. The waste in the former lagoons has been removed and 

disposed of ••• 
j. Closure of Lagoons 1 and 2 has been completed ••• 
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Because of our holding that material facts exist sufficient to defeat 

the motion for summary judgment, we will not address the other arguments 

advanced by the parties. 

0 R 0 E R 

AND NOW, this 9th day of November, 1988, it is ordered that the 

Department's motion for summary judgment is denied. 

DATED: November 9, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Mary Young, Esq. 
Eastern Region 
For Appellant: 
Robert W. Thomson, Esq. 
MEYER, DARRAGH, BUCKLER, 

BEBENEK & ECK 
Pittsburgh, PA 

ENVIROIIENTAL HEARING BOARD 

~w~· 
MAXINE WOELFLING, CHAr;;;(d 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUitES THREE-FIVE 

HARRISBURG. PA 17101 

717-787·3483 

TELECOPIER: 717·783·4738 

o•HARA SANITATION COMPANY, INC., et al. . . 
v. 

. . 
: EHB Doeket No. 88-443-M . . . . 

M. DIANE SMiTH 
SECRETARY TO THE BOARD 

CorMlNWEALTH OF PENNSYLVANIA 
DEPARDENT OF ENVIROIIENTAL RESOURCES . . Issued: November 14, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR PROTECTIVE ORDER 

A Motion for Protective Order,·seeking [under R.C.P. 4007.2(b)] to 

prohibit depositions from being taken within 30 days after a Notice of Appeal 

is fHed, is denied. The provisons of R.C.P. 4007.2 (b) are not appli·cable to 

appeal proceedings before the Board, in light of 25 Pa. Code §21.111 {a) and 

' (b). 

OPINION 

On November 3, 1988, the Department of Environmental Resources (DER) 

filed a Motion for Protective Order, seeking to prohibit o•Hara Sanitation 

Company, Inc., et al. (Appellants) from taking depositions of certain DER 

personnel on November 7 and 9, 1988. The Motion is based on R.C.P. 4007.2 (b) 

which, with some exceptions not pertinent here, forbids the taking of 

depositions within 30 days after service of original process except by leave 
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of court. DER argues that, since the Notice of Appeal (which represents 

original process in most Board proceedings) was only filed on October 28, 

1988, the 30 day period will not expire until November 27, 1988. 

While discovery in Board proceedings generally tracks the 

Pennsylvania Rules of Civil Procedure, there are exceptions. Discovery in 

civil actions is virtually open-ended, extending up to, during, and after, 

trial; but it may not begin until 30 days after the case has begun, except 

by leave of court. The Board•s rules, on the other hand, permit discovery 

only for a limited period of time concluding 60 days after the case has begun: 

25 Pa. Code §21.111 (a). After that, Board approval must be obtained. While 

25 Pa. Code §21.111 (b) provides that depositions 11 Shall be taken in the 

manner prescribed by the Pennsylvania Rules of Civil Procedure, .. it also 
\ 

contains the qualification 11except where this section provides otherwise ... 

Since discovery in Board proceedings is limited to the first 60 days 

after the filing of the Notice of Appeal, it would make little sense to block 

out the first 30 days as in civil practice. This would unnecessarily limit 

the time period for unrestricted discovery for no apparent reason. Civil 

proceedings are begun by complaint, to which the defendant must file a 

responsive pleading within 20 days after being served. Allowing depositions 

during this period would enable the plaintiff to divert the defendant from the 

critical task of investigating the case and preparing his answer. No similar 

circumstances are present in the typical Board proceeding initiated by the 

filing of a Notice of Appeal. No responsive pleading is required or allowed: 

25 Pa. Code §21.64 (c). Consequently, the appellee does not face the same 

danger of being prejudiced by depositions during that first 30 days as a 

defendant in a civil action. 
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A prO'per interpretation of 25, Pa. Code §21.111 (a) and' (b) i's thtat 

Ri.C'.P. 4007.2 (b) is not appHcable to p·t'oceedings begurt by a Nottce o·f' 

A~pea;l. However, 25 Pa. Code §21.111 (e')i ptovi·des fa·r the· issuance of 

protecti:ve: orders pursuant to R.C.P. 40'12 wheneve'r necessary to prt:rttre:t a 

pa'rty from unreasonable discovery requests. ln a giv:en case, that p1ro;-t:ection' 

mfght be appropria:te' to discovery launched too soo·n after the Notice of Apr>eal 

i·S filed'. DER does not raise that issue he:re·, and the Beard expresses n'O 

opinion as to whether it would be applicab:le. 

AND NOW, this 14th day of Ndvembe·r, 1988, it b ordered that the 

Mb'tion fot Protecive Order filed. by the Department of Environmental Re:source·s 

on: November 3, 1988:, is denied. 

DATED: November 14, 1988 

cc::,::. Buteau. of Litigation 

mjf 

ltfa'.rr i sburg, P'A 
for the ConmoJJWea;lth·, DER: 

M·ary Young,. Esq. 
Eastern Region 

For Appe·llant: 
Glenn W:. Young, Esq. 
King of Prussia, PA 

ENVlRONMErftAL HEARING BOMB: 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 17101 

717-787-3483 

TELECOPIER: 717-783-4738 

DEL-AWARE UNLIMITED, INC., et al. . . 
v. 

. . . . . . . . 
EHB Docket No. 88-075-M 
(Consolidated Appeals) 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, 
et al. 

. . Issued: November 16, 1988 

Synopsis 

. . 
OPINION AND ORDER 

SUR 
MOTIONS TO DISMISS 

The issuance of permits extending the construction completion dates 

of previously issued permits, after the Secretary of the Department of 

Environmental Resources (DER) conducted a new and independent assessment based 

on an evaluation by a nationally recognized expert and uninfluenced by prior 

decisions, does not constitute new permit issuances reopening for litigation 

questions that otherwise would be precluded by previous appeals. Where the 

changes made in the extended permits do not bring about a material deviation 

from the water allocation scheme approved in previous appeals, there is no 

basis for reopening for litigation questions precluded by previous appeals. 

Questions that could not have been raised in previous appeals are not 

precluded. When all the issues raised in an appeal either are precluded or 

the appellants are foreclosed from litigating them, the appeal may properly be 

dismissed. When certain appellants are foreclosed from litigating the issues 

raised in an appeal, they are subject to dismissal as party appellants. 
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OPINiON 

·On February ,12, 1988, DER issued the following permits related ·to t:be 

;Point Pleasant Project (Project): WA-0978601A, WA-09786018, E09-51A, :£09-77A., 

E09-8lA, E09-81T -1 a:nd E09-116. On the same date, DER announced that .o'n 

Nov.ember 30, 1987, it had issued Amendment .No. 6 to a iRight-of-Way Agreement 

pertaining to Roosevelt State Park and the Delaware Division of the 

;P,ennsy~vania Canal. Del-AWARE Unlimited, Inc. (Del-AWARE), joined by 

Envkonmenta 1 Po 1 icy Institute (EPI), Friend.s of Branch Oree:k (FBC), Heaver 

Run .watershed Association1 and Manteo AWARE, filed appeals from these 

actions at docket numbers 88-075-M, 88-076-'M, 88-077-M, 88-078-M, 88-07'9-:M, 

88~080 ... M, 88-081-M and 88-082-M. FBC and two individuals filed a separate 

ap:pea 1 from the issuance of E09-77A at docket number 88-09.6 ... ,M. A 11 of these 

ap.pea ls haye been .con sol ida ted at docket number 88-075-M. 

P·hilade lphia 'Electric Company (PtCO) and North Penn and North ·Wales 

W.ater Authorities (NP/NW) were allowed to i.ntervene in all appeals in ·Which 

they were not permittees by a Board Order dated May 27, 1988. The Joi,nt 

Petition to Intervene filed on behalf of 12 organizations .united in op.positi,o,n 

to the Project was denied in an Opinion and Order issued on June 28, 19'82. 

PECO and NP /NW have moved to dismiss a 11 of the above appea 1 s (except t:he o.ne 

docketed at 88-081-M .relating to E09-116) on .the grounds of issue preclusi:on, 

mootness a.nd lack of standing. The movants have not raised specific 

objections on the standing issue because of the necessity for discovery fnto 

Appellants• memberships. Appellants have opposed the Motio·ns to Dismiss~ 

1 Beaver Run Watershed Association was permitted to withdraw a a party 
appellant on June 28, 1988. 
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Prior Board decisions at 1986 EHB 919 (DEl-AWARE II) and 1987 EHB 351 

(Del-AWARE III) have addressed the same issues forming the basis for the 

Motions to Dismiss in the present case. Del-AWARE III held, inter alia, that: 

1. The only remaining issue pertinent to Water Allocation Permit 

WA-0978601 was whether DER acted in compliance with Section 8 of the Water 

Rights Act, Act of June 24, 1939, P.L. 842, as amended, 32 P.S. §638, in 

extending the deadline for completion of construction. 

2. All issues raised in connection with Encroachment Permit ENC09-51 

were precluded. 

3. The only remaining issues pertinent to Encroachment Permit 

ENC09-77 were (a) whether DER's handling of the velocity control issue 

comported with the Board's decision in Del-AWARE I, (b) whether DER's handling 

of the NPDES permit issue comported with the Board's decision in Del-AWARE I, 

and (c) whether DER's handling of the Bucks Road Gauge cutoff issue comported 

with the Board's decision in Del-AWARE I. 

4. The only remaining issues pertinent to Encroachment Permit 

ENC09-81 were (a) whether DER's handling of the velocity control issue 

comported with the Board's decision in Del-AWARE I, and (b) whether DER's 

handling of the NPDES permit issue comported with the Board's decision in 

Del-AWARE I. 

As a result of these holdings on issue preclusion and related 

holdings on standing and mootness, the Board in Del-AWARE III dismissed all of 

the appeals pending before it except 87-039-R (Encroachment Permit 

ENC09-77, limited to the issues referred to above) and 87-037-R 

(Encroachment Permit ENC09-81, limited to the issues referred to above). The 
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Board's action in dismissing the appeals is currently being reVciewed by 

Commonwealt.h Court. The two remaining appeals, 87 .. 037-R a.nd 87-039-R, are 

proceeding toward a hearing on the non-precluded issue$. 

This procedural history is important becauS,.e, in all of the app,t.als, 

docketed at 88-.075-M through 88-082 ... M, Appellants have attached Exhibit A-1 

setting forttrt reasons for appeal. This Exhibit A-1 is identic(ll to the Ride,r 

A that was attached to the appeals docketed at 87-037-R through 87-04l~R and 

scru.tini4ed by the· Qoard in Del-AWARE III. The preclusion holdings in 

Pel-AWARE. IlL therefore, are of equal applica.tion here to Appellant Oel-..AWARti 

which wa.s. involved in those ear 1 i er appea 1 s. The other Appe 11 ants have never 

appealed from the original issuance of the permits or from the series of 

ext.ens ions i.ssued prior to February 12, 1988. Those act ions are now fina 1 and; 

binding upon these Appellants and they are prohibited from attempting tQ. 

litigate here the is.sues involved in tho.$e earlier actions.. Del .. AWARE 

Unlimit~d. l~c. v. D:ER, l986 EHB 919 at 931. 

Rider B, attached to the appeals. docketed at 88-075-M throu.g.h 

88 .. 081-M, c;:ontains reasons for appeal specific to these proceedings. 

Appellants claim, first of all, that OER's February 12, 198.8, actions amo.un.te:d 

to new permit is.suances independent of the permits involved in a 11 the prior 

ap.peals. Fo.r this rea.son, Appellants argue that a.ll issues. relevant to the.·se 

permits are open for 1 itigation even tho.ugh they otherwise would be precl~AdeJt., 

These isst,tes include need for the Project, ava i l.ab le a ltern~tives and the 

myri(ld of social and environ.menta 1 questions disposed of iJJ Del ... AWARE 1. 

In support of this position~ Ap.p.ellants point out that DER S.ecret~ry 

Arthur Davis, who made the decison to issue the permits on February 12, l98S, 

repeatedly stated that he was making a new and independent assessment of the 

en.tire Project, based on an evaluation by a nationally recognized expert a.tld 
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uninfluenced by any prior decisions. This is a valid assessment of what 

Secretary Davis said. Assuming that the Secretary did everything exactly as 

he said, the decision he reached was to affirm the decisions made previously 

to allow the Project to continue. 

Secretary Davis' commitment to conduct his own independent review of 

the Project was made, in part, as a result of political activity2 on behalf 

of citizens' groups such as Appellants. But a project such as this, replete 

with complexities and unforeseen conditions, requires almost continuous review 

by a regulatory agency such as DER. While Secretary Davis may have probed 

deeper into the details, he did essentially no more than his predecessors had 

done before issuing the permits initially and the series of permit extensions. 

The fact that Secretary Davis may have engaged in a more thorough review 

before performing his duties does not justify reopening for relitigation the 

need for the Project, available alternatives, and all of the social and 

environmental questions previously adjudicated by this Board and affirmed by 

Commonwealth Court. 

Secondly, Appellants claim that the permits issued on February 12, 

1988, substantially change and alter the Project by approving a massively 

different water allocation scheme. It is apparent that Water Allocation 

Permit WA-0978601 has been reissued as two permits (WA-0978601A and 

WA-0978601B) and that NP/NW have become the permittees on WA-0978601B in place 

of Neshaminy Water Resources Authority (NWRA), the sole permittee previously. 

The same thing has happened to Encroachment Permit ENC09-81 (NWRA the sole 

permittee) which now has been reissued as E09-81A (NWRA the permittee) and 

2 No derogatory connotation is intended. Political activity is a legitimate 
and long-recognized method of seeking change in governmental policies, through 
both the legislative and the executive branches. 
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E09-81T-1 (NP/NW the permittees). Encroachment Permits ENC09-5'1 and ENC09-77 

have been reissued as E09-51A and E09-77A. Whether these changes are merely 

superficial or are significant enough to constitute a material deviation from 

the water allocation scheme approved in Del-AWARE I depends on an analysis of 

each permit. The analysis that follows also will consider whether other 

issues pertinent to these appeals have been properly raised. 

WA-0978601A and WA-0978601B (88-075-M and 88-076-M) 

As already noted, NWRA is the permittee on "A" and NP/NW are the 

permittees on "B." Prior to February 12, 1988. there was just one permit 

(WA-0978601) and NWRA was the only permittee. A comparison of the "A" and "B" 

permits with WA-0978601 reveals that the original permit was divided. NWRA 

retained in the "A" permit what had been item (2) in the original permit -­

the privilege of taking 49.8 mgd from the Delaware River at a diversion point 

near Point Pleasant. NP/NW obtained in the "B" permit what had been item (l) 

in the original permit -- the privilege of taking a maximum of 40 mgd in 

prescribed quantities from several sources, including North Branch Neshaminy 

Cre.ek, Pine Run, Lake Ga 1 en a and the De law are River diversion at Point 

Pleasant. The original permit was divided in this manner as a result of 

applications filed by NWRA and NP/NW pursuant to rulings of the Court of 

Common Pleas of Bucks County in Sullivan et al. v. County of Bucks et al., No. 

83-8358, and North Wales Water Authority et a 1. v. Neshaminy Water Resour,ces 

Authority et al., No. 84-3273 (Sullivan case). 

The sources and the sum total of water allocations authorized by the 

"A 11 and "B 11 permits are identical to those authorized in the original permit. 

No additional allocations have been made. Thus, even thoug.h new permits ,we.re 

issued ~n February 12, 1988, and even though the previous permit was 

simultaneously revoked, there is no basis for reconsidering the issues that 
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were pertinent to these allocations when originally made and which should have 

been litigated at that time. 3 

Issues that could not have been raised previously are not foreclosed, 

however. Foremost among them is the granting of a portion of the allocations 

to NP/NW. The "A" permit requires NWRA to reserve for NP/NW the entire 49.8 

mgd authorized to be diverted from the Delaware River. The "B" permit 

allocates this 49.8 mgd to NP/NW. Obviously, the division of permit 

WA-0978601 has reduced NWRA to little more than a conduit for the water 

diverted from the Delaware River and has substituted NP/NW for NWRA as the 

primary water supply agencies. This conclusion is also manifested by two 

requirements imposed upon NP/NW in the "B" permit. Condition 8 prohibits 

NP/NW from supplying water to any public water supply agencies, including 

themselves, that have not obtained subsidiary water allocation permits. 

Condition 9 requires NP/NW to obtain, within 2 years, a permit for the 

construction of the water treatment plant at Chalfont (referred to in the "B" 

permit as the Forest Park Water Treatment Plant and in the original permit as 

the Chalfont Treatment Plant but apparently the same facility). 

This result undoubtedly stems from the rulings in the Sullivan case 

which held, inter alia, that (1) NP/NW were third party beneficiaries to the 

construction, operation and water sales agreements among Bucks County, 

Montgomery County and NWRA; and (2) NP/NW have the right to take over and 

assume ownership of the major public water supply elements of the Project. 

The order issued in the Sullivan case required NWRA to retain jurisdiction 

over that portion of the Project which delivers water from Point Pleasant to 

3 No appeals were filed by any of the Appellants from the original issuance 
of WA-0978601 on November 1, 1978, from the amendment issued on October 31,1980, 
or from the extensions issued on January 7, 1985, and May 28, 1985. 
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the Bradshaw Reservoir and to transfer to NP/NW that portion which conveys 

water from the Bradshaw Reservoir to NP/NW's service areas. Since the Project, 

from the start, contemplated that the entire 49.8 mgd diverted by NWRA at 

Point Pleasant would flow through Bradshaw Reservoir and the North Branch 

Transmission Main into the North Branch Neshaminy Creek, it is apparent that 

the transfer of facilities to NP/NW ordered by the Sullivan court would of 

necessity reduce NWRA to the status of a conduit. 

The SulliY._<?n decision, it must be remembered, was based upon the 

interpretation of contracts legally entered into among Bucks County, 

Montgomery County and NWRA. The order was framed in such a way as to give to 

NP/NW the advantages they were entitled to as intended beneficiaries ~f these 

contracts. The scope of the Project was not changed; only the names of the 

agencies that would carry out the various,portions of it. That decision, 

rendered by a court of competent jurisdiction and affirmed in its entirety by 

Commonwealth Court, 92 Pa. Cnrt~lth. 213, 499 A.2d 678 (1985), allocatur de:r1ied, 

532 A.2d 21 (1986), is binding upon the Board insofar as it determines the 

rights and obligations of NWRA and NP/NW inter se. 

The allocation of water rights involves more than the interpretation 

of contracts, however. Where public water supply agencies are involved (as in 

this case), the Water Rights Act must be considered. As the agency charged 

with the responsibility for administering that Act, DER advised the Sullivan 

court that (1) the original allocation to NWRA of 40 mgd at the Chalfont 

(Forest Park) Treatment Plant was predicated upon the conjunctive use ·Of all 

the sources identified in that portion of the permit, and (2) there is no 

legal basis for NWRA to claim the exclusive right to control the use of the 

flowing streams and lakes in Bucks County (see DER 1 s Extension Order of 

September 19, 1986). It is apparent that DER maintained this same viewpoint 

1104 



when it divided the original Water Allocation Permit into the "A" and "B" 

permits. 

Appellants have adequately raised this issue but have framed it 

vaguely and much broader than what is appropriate. The following questions 

may be litigated: (1) whether the transfer from NWRA to NP/NW of the entire 

40 mgd water allocation at the Forest Park Treatment Plant deprives NWRA of 

any legally cognizable right to control the use of the flowing streams and 

lakes in Bucks County; and (2) whether NP/NW satisfied the requirement for a 

water allocation permit as set forth in the Water Rights Act. 

E09-51A (88-077-M) 

This permit, authorizing PECO to construct the Perkiomen Transmission 

Main from Bradshaw Reservoir to an outfall structure on the East Branch 

Perkiomen Creek, contains only one material change from Encroachment Permit 

ENC09-51 in the form in which it existed prior to February 12, 1988 -- the 

construction completion date is extended to December 31, 1998. This change is 

hardly enough to constitute a material deviation from the water allocation 

scheme previously approved. Major changes had been made to ENC09-51 when it 

was extended on December 31, 1986. Del-AWARE's appeal from that extension at 

docket number 87-041-R was dismissed in Del-AWARE III on the ground that all 

issues were precluded. Those issues had been raised in Rider A to that Notice 

of Appeal and are incorporated in the present Notice of Appeal as Exhibit A-1. 

As noted above, Del-AWARE is bound by the issue preclusion rulings in 

Del-AWARE III; and the other Appellants are foreclosed from litigating issues 

pertinent to the original issuance of this permit and to all of the previous 

extensions, since they did not appeal those actions. 

The only issue potentially involved in the present appeal is whether 

DER had good cause to extend the construction completion date. However, 
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Appellants have ·not raised that issue in Rider B or anywhere else; and as a 

re·su lt ~ there are no is sues to be 1 it i gated with respect to this permit. 

E09-774\ {88-078-M and 88-096-M) 

This permit authorizes P£CO to construct and maintain an .outfal.~ 

st:ructure and associated facilities along the left bank of the East Branch 

P.erkiomen .Creek. This .permit differs from INC09-77 (in the form i.n which i·t 

existed prior to February 12, 1988) only in three important respects: '(l) the 

construction completion date is extended to December 31., .1998; (2) :a 

re·quirement for flowage easements has been ·added; and (3) a requirement for 

ecological monitoring and reporting 'has been added. 

As was the case with ENC09-51, major changes had been made to 

EN:C09-77 when it was extended on December 31, 1986 • .Del-AWARE 1 s appeal from 

that extension, do.cketed at 87 -039-R, is . st i 11 pending before the Board. 

However, most of the issues raised in that appeal were held in Del-AWARE ll\l 

to be precluded. The only remaining questions to be litigated relate to ])'ER'·s 

handling of the velocity control issue, the NPDES permit issue and the ~Bucks 

Run gauge cutoff issue. 

Since Rider A attached to the appeal at 87-039-R is incorporated ·as 

Exhibit A-1 in the current appeal at 88-078-M, the issue preclusion holdings 

.of Del-AWARE III are binding upon Del-AWARE in this appeal. Consequently, 

Del-AWARE can litigate only the three issues raised in Exhibit A-1 that 

survived the Del-AWARE III ruling, i.e., the same three issues mentioned i•n 

the previ·ous paragraph. The other Appellants, however, did not previous'ly 

file any appeals from the issuance or extensions of ENC09-77. As a result, 

those actions have become final with respect to these Appellants and they are 

foreclosed from litigating any of the issues raised in Exhibit A-1. 
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The differences between ENC09-77 (in the form in which it existed 

prior to February 12, 1988) and E09-77A do not materially change the Project 

in general or this segment of it in particular. Thus, while the specific 

changes are potential subjects of litigation, there is no basis for reopening 

the multitude of issues decided in Del-AWARE I. Appellants in 88-078-M do not 

properly raise, in Rider 8 or elsewhere, the specific changes made in E09-77A. 

They do not challenge the extension of the construction completion date. 

While they claim that DER did not consider the rights of riparian owners, they 

overlook the fact that DER inserted a new provision requiring PECO to obtain 

flowage easements. They make no mention of the other new requirement of 

ecological monitoring and reporting. 

The only issues to be litigated in 88-078-M, then, are the same 

three as those pending a hearing in 87-039-R. Del-AWARE is the only Appellant 

able to raise those issues. 

FBC, Mark Dornstreich and Judy Dornstreich also filed an appeal from 

the issuance of E09-77A. In their Notice of Appeal, docketed at 88-096-M, 

they cite issues that pertain solely to DER•s handling of the velocity control 

question raised in Del-AWARE I. DER•s handling of that question took the form 

of modifications to ENC09-77 when it was extended on December 31, 1986. 

Neither FBC nor the Dornstreichs filed any appeals from that action of DER 

and, consequently, it became final as to them more than two years before they 

filed their present appeal. They are foreclosed from litigating these issues 

now. 
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E09-81A and E09-81T-1 (88-079-M and 88-080-M) 

These two permits represent a division of ENC09-81, originally issued 

to NWRA and related to an intake structure in the Delaware River, the 

Combined Transmission Main and an outfall structure in the North Branch 

Neshaminy Creek. E09-81A, issued to NWRA, includes the authorizations in the 

original permit except the outfall structure in the North Branch Neshaminy 

Creek. That authorization is incorporated into E09-81T-1, issued to NP/NW. 

As was the situation with the Water Allocation Permit, ENC09-81 was divided as 

the result of applications filed by NWRA and NP/NW pursuant to rulings in the 

Sullivan case. 

A comparison of the permits reveals that no additional authorizations 

were granted and no other changes were significant enough to constitute a 

material deviation from the water alloca~ion scheme approved in Del-AWARE I. 

Consequently, even though new permits were issued on February 12, 1988, there 

is no basis for reopening issues precluded by earlier decisions. Del-AWARE 

III held that all questions pertaining to ENC09-81 were precluded except the 

velocity control issue and the NPDES permit issue. These two issues, raised 

in 87-037-R, are still pending before the Board. 

Since Rider A attached to the appeal at 87-037-R is incorporated as 

Exhibit A-1 in the current appeals at 88-079-M and 88-080-M, the issue 

preclusion holdings of Del-AWARE III are binding upon Del-AWARE in these 

appeals. Consequently, Del-AWARE can litigate only the two issues raised in 

Exhibit A-1 that survived the Del-AWARE III ruling, i.e.,the same two issues 

mentioned in the previous paragraph. The other Appellants, however, did not 

previously file any appeals from the issuance or extensions of ENC09-81. As a 

result, those actions have become final with respect to these Appellants and 

they are foreclosed from litigating any of the issues raised in Exhibit A-1. 
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Issues that could not have been raised previously are not precluded, 

however. The advent of NP/NW as permittees is one of these. In its extension 

order of September 19, 1986, DER advised the Sullivan court that, pursuant to 

the court•s adjudication of rights and responsibilities between NWRA and 

NP/NW, (1) authorization for the outfall structure in North Branch Neshaminy 

Creek should be assigned to NP/NW, and (2) NWRA should retain the 

authorizations related to the intake structure in the Delaware River and the 

Comhined Transmission Main. The division subsequently made in E09-81A and 

E09-81T-1 reflects this same viewpoint. 

Appellants complain about the assignment to NP/NW of part of the 

Water Allocation Permit but voice no objection, in Rider B or elsewhere, to 

the assignment to NP/NW of that part of Encroachment Permit ENC09-81 which 

relates to the outfall structure in North Branch Neshaminy Creek. Neither the 

division of that permit nor the qualifications of NP/NW as permittees is 

mentioned. Other changes, similarly~ have gone unchallenged. These include 

the extension of the construction completion date to December 31, 1998, and 

the approval of certain construction detail revisions. Although Appellants 

charge that DER failed to consider reparian rights, they apparently overlook 

the fact that a new condition was inserted requiring NP/NW to obtain flowage 

easements in North Branch Neshaminy Creek. 

The only issues to be litigated are the same two issues as those 

pending a hearing in 87-037-R. Since they relate only to the authorization 

for the outfall structure in North Branch Neshaminy Creek, they are pertinent 

solely to the appeal filed at 88-080-M from the issuance of E09-81T-1. All 

issues pertinent to the appeal filed at 88-079-M from the issuance of E09-81A 

are precluded. As previously noted, Del-AWARE is the only Appellant that can 

litigate the remaining issues in 88-080-M. 
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Amendme.nt N.o. 6 to Right-of-Way Agreement (88-082-M) 

On Se.ptember 1, 1982, DER and NWRA entered into a Right-of•Way 

Agreeme,nt authorizing NWRA to install an intake conduit under the Delaware 

·oicvisi.on of the Pennsylvania Canal and .Roosevelt State Park. Amendment·s ·to 

t'l:rts Right-of-·Way Agreement were entered into on Janua.ry 28, 1983, -November 

30, 1983, August 31, 1987, September 29, 1987, and October 30, 1987. 

Ap.pellants never filed appeals from any of these actions. They did file :an 

a·ppea l, no.wever, from Amendment No. 6 entered i·.nto on November 30, l987. 

Ri,de:r B, attached to the Not ice of Appea 1 and citing the r.e·as.o:nl.s 

support in:g it, is i dent i ca 1 to Rider B attached to a 11 of the appeals <dodceted 

at 88-075-'M through 88-081-M. Exhibit A-1 to Rider B also appears in .a~l the 

;other appeals and is identical to Rider A attached to the appeals filed on 

January 26, 1987, and considered in Del-}\WARE III. A probing of Rider ~Band 

Exhibit A-1 with a fine-tooth comb discloses that the only issu.e even ~emCilt'ely 

concerned with the Right-of-Way Agreement relates to archaeological sites i1n 

.and around Point Pleasant. This subject was considered at length in Del-.AWAR1E 

I., .along with the impact of the Proj.ect upon the canal and the stat.e parrlk 

(1984 EHB 178 -- Findings of Fact 114 to 137). The Board's ·decision i·n that 

case, affirmed by Commonwealth Court, held that (1) the plans were adequate to 

p·rotect the scenic, archaeological and historic aspects of Point Pleasant 

Vfllag.e, the can a 1 and the state park; and (2) the grant of a right-of-way 

under the canal and through the state park was appropriate (1984 EHB 1713 at 

300-303). 

Issues decided in Del-AWARE I were held in Del-AWARE II and Del~AWA:RE 

III to be precluded. Those rulings are applicable to Del-AWARE in the present 

appeal. Since the other Appellants never appealed from any of the prior 

actions of DER on thi.s Proje.ct, those actions are final and binding upon them .• 
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They are, therefore, prohibited from litigating in this proceeding issues 

pertinent to DER's prior actions on the Right-of-Way Agreement. That includes 

the subject of archaeological sites. The changes made by Amendment No. 6 have 

no significant impact upon the character of the Project. Consequently, these 

changes do not furnish a basis for a general relitigation of the Project as a 

whole or of this segment of it. There are no issues to be litigated in this 

appeal. 

As noted at the outset, NP/NW and PECO also have challenged generally 

the standing of Appellants to bring the appeals. Specific objections could 

not be raised, however, because of the necessity for conducting discovery into 

Appellants• memberships. The Board, in Del-AWARE II, adopted a procedure for 

bringing the standing issue into sharp focus. Part of that procedure is 

applicable here and is incorporated in the Order that follows. It is possible 

that one or more Appellants will be dismissed for lack of standing. It is 

also possible that one or more appeals will be dismissed because of a lack of 

standing on the part of all the Appellants. In order to avoid a piecemeal 

handling of these consolidated appeals, therefore, the Board will refrain from 

entering a final Order dismissing any Appellants or appeals at this time. 

ORDER 

AND NOW, this 16th day of November, 1988, it is ordered as follows: 

1. The appeals filed at docket numbers 88-077-M, 88-079-M, 88-082-M 

and 88-096-M are appropriate for dismissal because all the issues raised in 

the Notices of Appeal either are precluded or the Appellants are foreclosed 

from litigating them. All procee~ings in these appeals are stayed until 

further notice. 

2. Environmental Policy Institute, Friends of Branch Creek, and 

Montco AWARE are subject to dismissal as Appellants in the appeals docketed at 
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88-0,78-M and 88-080-M, because they are forec 1 osed from 1 it i gating any of t.he 

issues not precluded in these appeals. All proceedings in these appeals are 

stayed as. to these Appellants t:mtil further no.tice. 

3. The issues that may be litigated in the appeals. docketed at. 

88-075-M,,. 88.-076-M, 88-078-M, 88-080-M and 88-081-M are those specifically 

authoriz.ed in the body of the foregoing Opinion. 

4. A 11 proceedings in the appea 1 s docketed at 88-078-M and· 88-080-M 

are stayed pending a final decision by the Board on the appeals docketed: at 

87-037-R and 87-039-R. 

5. With respect to the appea 1 s docketed at 88-075-M, 88-076,-M and 

88-081-M: 

(a) Each of the Ap.pellants remaining i.n any o;f sa·id appeals. shall, 

within thirty (30) days after the date of this Order, file with the Boar( and' 

serve on every other party to such appeal, a written statement containing 

s.pecific factua 1 allegations (including pertinent names and addresses of 

pers.o.ns who were members of said organization when the appea 1 was filed) 

whi.ch, in its opinion, give it standing to litigate each specific iss~:.te w.hkh 

is, authorized to be litigated in such appeal. 
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(b) Within thirty (30) days after the date for filing such written 

statements, Philadelphia Electric Company and North Penn and North Wales Water 

Authorities shall file either Amended Motions to Dismiss for lack of standing 

or Petitions for Additional Discovery, or both. Failure to make such filings 

shall be deemed a withdrawal of any further objections to Appellants• 

standing. 

ENVIRONMENTAL HEARING BOARD 

ROB~¥ 
DATED: November 16, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth; DER: 
Louise S. Thompson, Esq. 
Eastern Region 

For Appellants: 
Robert J. Sugarman, Esq./Del-AWARE, et al. 
James M. Neill, Esq./Friends of Branch Creek 

For Permittees: · 
Lois Reznick, Esq./NWRA 
Jeremiah J. Cardamone, Esq./NP/NW Water Authorities 
Bernard Chanin, Esq./PECO 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA 17101 

717-787-3483 

TEL.ECOPIER: 717-783-4738 

'ROBERT 'D.. McCUTCHEON, et a 1. : 

v. 
. . 
: EHB Docket No. ~25fi..,Jt . . . . 

;M. DIANE 'SMI'l"H 
·SEOM:l'AR:YTOTHESOA'RC 

C(JM)HWEAL TH 'Of P,ENNSYLV:MIA 
DEPARDEftJ OF ENVIROIIENTAL RESOURCES 
and CliiiJNITY REFUSE, LID., Permittee 

Issued: November 18" 1'9.88 

:Synopsis 

. . 
OPINION :MD ORDER 

SUR 
tllTION TO DISMISS 

A Motfon to Dismiss for untimely filing is denied when a skeleto:n 

appeal is filed within the applicable '30-day period and perfected within a 

reasonable time thereafter. A Motion to Dismiss for la.ck of standing i.s 

denied when the Notice of Appeal, while not stating a precise distance, .gives 

sufficient :indication of the appellant's proximity to the permitted facility 

as to make a prima-facia showing of standing. 

OPINION 

On June 27, 1988, Robert D. McCutcheon (Appellant), in propria 

.persona, filed a letter with the Board stating that the "concerned citizens of 

this conununity .. wish to appeal the modification issued by the Department 

of Environmental Resources (DER) on May 27, 1988, to Permit No. 101100 ;held .by 

Conununity Refuse Ltd. (Permittee) for a landfill in Franklin County. 
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According to the letter, the modification authorized Permittee to increase its 

volume to 1,000 tons per day. Appellant also stated that the Notice of Appeal 

form would be prepared and forwarded as soon as possible. 

On July 13, 1988, the Board sent to Appellant its standard form of 

Acknowledgement of Appeal and Request for Additional Information 

(Acknowledgement and Request), informing Appellant of the specific things he 

needed to do to perfect his appeal. On July 26, 1988, Appellant filed the 

Notice of Appeal form, a copy of the permit modification and an expanded 

statement of his reasons for appealing. In a postscript he stated that notice 

of the appeal was being given on the same date to Permittee and DER. 

On August 25, 1988, Permittee filed a Motion to Dismiss the Appeal, 

claiming that the appeal was not perfected in a timely manner and that 

Appellant has no standing to file an appeal. Appellant's only response to 

this Motion, filed on September 7, 1988, was that he did not concur in it. 

The first prong of Permittee's Motion to Dismiss asserts that the 

letter filed by Appellant on June 27, 1988, did not fulfill the Board's 

requirements for an appeal. The Board acknowledged this fact on July 13, 

1988, by notifying Appellant of the things he had to do 11Within ten (10) days 

of the date of receipt of this notice .. in order to perfect his appeal. 

Permittee maintains that Appellant's filing of July 26, 1988, was not within 

the 10-day period and, consequently, was inadequate to confer jurisdiction on 

the Board. 

Permittee misconstrues our rule on skeleton appeals. 25 Pa. Code 

§21.52(c} provides that, when an appeal is filed that does not comply with the 

Board's requirements, it shall be docketed as a skeleton appeal. The rule 

goes on to state that the .. appellant shall, upon request from the Board, file · 

the required information or suffer dismissal of the appeal. 11 This rule does 
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not say that the Board lacks jurisdiction over such an appeal; it provides for 

dismissal of the appeal if the information is not filed. Nor does the rule 

contain a time limit for filing the required information. The Acknowledgement 

and Request contains a 10-day time limit, but does not threaten automatic 

dismissal if that period is exceeded. It states that 11your appeal may be 

dismissed 11 (emphasis added). Obviously, the Board reserves the discretion 

under the rules and under the Acknowledgement and Request to determine when an 

appeal should be dismissed for failure to file the required information. 

Appellant filed the required informati.on on July, 26, 1988, thirteen 

days after the date on which the Acknowledgement and Request was sent out. 

The 10-day period was to begin upon Appellant's receipt of the Acknowledgement 

and Request. There is nothing in the record to indicate when this 

occurred, but it is reasonable to assume that it took about two days for the 

mailing. If so, Appellant's filing (mailed on July 24, 1988, and' received 

by the Board on July 26, 1988) was a substantial compliance with the B<lard's 

request. 

Permittee maintains, however, that before Appellant's June 27, 1988, 

letter can be treated as a skeleton appeal, it must be perfected, 25 Pa. Code 

§21.52 (c). Perfection requires service upon the Permittee of a copy of the 

Notice of Appeal, 25 Pa. Code §21.52 (b). Since the Board's jurisdiction 

depends upon an appeal being filed and perfected within the 30-day period, 

25 Pa. Code §21.52 (a), it was necessary for Appellant to serve Permittee 

within that time. 

This same argument has been rejected by the Board in previous cases. 

Czambel v. DER, 1980 EHB 508, drew a distinction between the Board•s present 

rules (whkh became effective August 1, 1979) and its former rules, and held, 

that the 10-day provision for serving the permittee is no longer 
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jurisdictional. The Board ruled that, while 25 Pa. Code §21.52 (a) requires 

the appeal to be filed within 30 days and to be perfected in order to invoke 

the Board•s jurisdiction, the perfection will be sufficient if it occurs 

within a reasonable time after the filing. The Czambel case was followed in 

Kemerer v. DER, 1983 EHB 276, and in Ferri Contracting Company. Inc. v. DER, 

1984 EHB 675. 

Appellant admitted receiving written notice of the issuance of the 

permit modification on June 19, 1988. However, the decisions of Commonwealth 

Court in Lower Allen Citizens Action Group, Inc. v. Commonwealth. Dept. of 

Environmental Resources, __ Pa. Cmwlth. __ , 538 A.2d 130 (1988), and on 

reconsideration, __ Pa. Cmwlth. __ , 546 A.2d 1330 (1988), provide that 

when a third party appeals from the issuance of a permit, the 30-day appeal 

period runs from the date notice of the issuance is published in the 

Pennsylvania Bulletin, regardless of whether or not the third party has 

received notice otherwise. The Board can take official notice in this case 

(25 Pa. Code §21.109) that the publication in the Pennsylvania Bulletin 

occurred on June 18, 1988. Appellant•s 30-day appeal period began to run from 

this date. 

Appellant•s June 27, 1988, filing, treated as a skeleton appeal, 

clearly was filed within this 30-day period. The perfection of the appeal 

took place when a copy of the appeal was served on Permittee by being 

deposited in the mail, 25 Pa. Code §21.33 (a). There is no evidence 

establishing when that occurred; but, since Permittee acknowledges receiving 

it on July 28, 1988, it is reasonable to assume it was mailed a day or so 

prior to that date. The appeal was perfected, therefore, on or about July 26, 

1988, 29 days after it was filed. 
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It should be noted that, under 25 Pa. Code §21.51 (f), service on the 

permittee is to be made within 10 days after the Notice of Appeal is fHed. 

The 30-day appeal period did not expire in this case until July 18, 1988. An 

appeal filed on the last day and served on the tenth day following would have 

strictly satisfied the technical req.uirements of 25 Pa. Code §21.51 (f} and 

§21.52 (a) and still not have reached Permittee's hands until sometime after 

July 28, 1988. That being the case, it is difficult to conceive how 

Permittee could have been prejudiced by the delay that actually occurred. 

This may be the explanation for Permittee's failure to claim any prejudice. 

Accordingly, the Board concludes that the Appellant's delay in perfecting his 

appeal was not unreasonable. 

The other prong of Permittee's Motion to Dismiss challenges 

App.ellant's standing to bring the appeal. The Board has followed the Supreme 

Court's decision in William Penn Parking Garage v. City of Pittsburgh, 464 p·a. 

168, 346 A.2d 269 (1975), in holding that an appellant must have an interest 

whkh may be substantially, innnediately, and directly affected by DER's 

action. Jerry Haney et al. v. DER, 1987 EHB 997. 

In his June 27, 1988, filing, Appellant states that Permittee's 

landfill is located "near Upton" and that the "residents of this area" are 

concerned about the increase in daily tonnage. He then goes on to state that 

"we'' have met with the landfi 11 management and have written to DER to no 

avail. In his July 26, 1988, filing, Appellant refers to Upton as the 

"connnunity around the landfi 11, '' and claims that the connnunity has been 

affected by odors, dust, noise, unsightliness, litter and safety hazards 

cau.sed by the landfill. 

While a precise distance is not alleged, Appellant's filings taken 

together indicate that Appellant lives within sufficient proximity to the 
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landfill to be affected adversely by its operation. 1 Permittee has been 

provided with Appellant's address on the materials mailed to it. If it 

believed that Appellant's residence was too remote from the landfill to be 

affected, Permittee could have stated the precise distance in its Motion to 

Dismiss. 

Permittee argues, additionally, that the reasons for appeal stated in 

Appellant's filings all relate to past operations and have no relationship to 

the action appealed from. The point Appellant makes in his reasons for appeal 

is that Permittee has not been able to operate its landfill in an 

environmentally acceptable manner on a 300 tons per day basis. Consequently, 

DER should not have authorized Permittee to increase its daily tonnage to 

1,000. These reasons are manifestly relevant to the question of whether DER 

abused its discretion in issuing the permit modification. 

1 While Appellant•s filings refer to 11 others 11 and 11 residents of this area,u 
he has named no other persons. Accordingly, he is the only Appellant in the 
case. 
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ORDER 

A'ND NOW, this 18th day of November, 1988, it is ordered as follows:: 

1. The Motion to Dismiss filed by Conununity Refuse, Ltd .• is denied. 

2. Robert D. McCutcheon sha 11 respond to the i nte.rrogator ;es nf 

Conununity Refuse, Ltd. no later than December 6, 1988. 

3. All discovery shall be completed no later than Dttember 23, 1988. 

4. Robert D. McCutcheon shall file his pre-hearing memorandum no 

later than December 23, 1988. 

5. All other provisions of Pre-Hearing Order No. 1. issued July 28, 

1988, shall remain in effect. 

DATED: November 18, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Robert K. Abdullah, Esq. 
Central Region 

For Appellant: 
Robert D. McCutcheon 
Greencastle, PA 

For Pennittee: 
Jeffrey T. Sultanik, Esq. 
Lansdale, PA 

ENYIROrt£NTAL HEARING BOARD 

Courtesy copy: 
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GERALD W. WYANT 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE·FIVE 

HARRISBURG, PA 17101 

717·787·3483 

TEL.ECOPIER: 717· 783·4 738 

: EHB Docket No. 84-422-M . . . . . . 
COMMONWEALTH OF PENNSYLVANIA 
DEPARllENT OF ENYIROfiENTAL RESOURCES 

. . . . 
and 

0 . . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

BOROUGH OF NEWRY, Permittee : Issued: November 21, 1988 

Svnopsis 

OPINION AND ORDER SUR 
APPLICATION FOR REHEARING 

An application for rehearing under 25 Pa.Code §21.122(a)(2) is denied 

where the appellant has failed to support his allegations or substantiate how 

he would justify a reversal of the Board's adjudication. Even considering the 

new evidence sought to be offered by the appellant, the Board held that it 

would not justify an alteration of its decision, since appellant was precluded 

from raising one of his contentions and waived another and the remaining con­

tention was adequately addressed by the Department of Environmental Resources 

through conditions imposed in the permits at issue in the appeal. 

OPINION 

In an adjudication dated October 24, 1988, the Board dismissed Gerald 

W. Wyant's appeal of the Department of Environmental Resources• (Department) 

issuance of National Pollutant Discharge Elimination System (NPDES) Permit No. 

PA 0081621 and Water Quality Management (WQM) Permit No. 9184403 to the 
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Borough of 'Newry. The permit authorized Newry to construct and ,operate a 

s·ewage treatment plant. Wyant filed a timely applicati.o.n for rehe.aring Of'l 

November .7, 1988, to which Newry responded on November 10, 1988. The Depart­

ment ;has not responded to Wyant's application. 

As grounds for rehearing, Wyant alleges that he has recently learned 

that a meat packing plant in Blair Township will discharge its wastes into t(be 

.N.ewry sewag.e treatment plant. Wyant contends that the acceptance of the meat 

,packing iPlant wastes by the Newry sewage treatment plant is inconsistent witb 

:Newry's .official plan adopted pursuant to the Pennsylvania Sewage FaciHties 

Act, the Act of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750 • .1 

,g:t. seq. (the Sewage Facilities Act), that the plant was not designed to handle 

the wa·steload generated by the meat packing plant, and that the WQM and :NPDES 

~pe11mits issued by the Department did not provide for adequate pre-tre.atment <Bf 

the waste w.ater generated by the meat packing plant. He also urges the 'Bt>arcd 

that issuance of the permits was in contravention of Article I, §27 .of the 

Pennsylvania Constitution, stating that 

Moreover, the appellant refers the Board to 
Attachment F, t 7, of the stipulations agreed to 
by counsel pursuant to its Pre-Hearing Order No. 
3. As ordered by the Honorable Anthony Mazullo 
at the prehearing conference in this case on 
September 25, 1985, the Borough undertook to pre­
pare and file, sometime in the future, an appli­
cation for a Flood Plain Management Act permit 
which would authorize construction of the proposed 
treatment facility on the 100-year f1ood plain of 
Poplar Run if appropriate; the Department and the 
Borough further agreed to make the appellant a 
·party to those proceedings and to provide him with 
copies of the application and all of its support­
ing documents and exhibits. This has yet to be 
done, as a consequence of which issuance of the 
Clean Streams Law permits is still unlawful under 
25 Pa.Code §106.21 and the holding of Payne v. 
Kassab. 

1122 



Newry generally asserts that Wyant has failed to meet the requirements 

for rehearing enunciated in 25 Pa.Code §21.122 and that Wyant has not provided 

any verification of the facts asserted in his application for rehearing. More 

particularly, Newry argues that if the meat packing plant is a new development, 

it is not germane to the propriety of the permit issuance, and that if it is 

not a new development, Wyant could have conducted discovery and presented evi­

dence during the 1986 hearings on the merits. Newry contends that Wyant is 

again attempting to litigate issues relating to sewage facilities planning 

which were foreclosed by the Board and that he has incorrectly characterized 

pre-treatment requirements as being applicable to Newry rather than the meat 

packing plant. Finally, Newry asserts that Wyant himself, by stipulation, 

removed the issue of flood plain permits from the Board's consideration. 

The Board's rules of practice and procedure provide at 25 Pa.Code 

§21.122 that 

(a) The Board may on its own motion or upon 
application of the counsel, within 20 days after 
a decision has been rendered, grant reargument 
before the Board en bane. Such action will be 
taken only for compelling and persuasive reasons, 
and will generally be limited to instances where: 

(1) The decision rests on a legal ground 
not considered by any party to the proceed­
ing and that the parties in good faith 
should have had an opportunity to brief such 
question. 

(2) The crucial facts set forth in the 
application are not as stated in the decision 
and are such as would justify a reversal of 
the decision. In such a case reconsideratio~ · 
would only be granted if the evidence sought 
to be offered by the party requesting the re­
consideration could not with due diligence 
have offered the evidence at the time of the 
hearing. 
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(b) The provisions of subsection {a) supersede 
the provisions of 1 Pa.Code §35.241 (relating to 
rehearing or reconsideration). 

We believe Wyant's application to be a request under 25 Pa.Code §21.122(a)(2~. 

·For the reasons set forth below, we will deny Wyant's application. 

Wyant's allegations in his application for rehearing are unverified 

.and unsupported. Furthermore, he has failed to substantiate how these .allega­

tions would merit rehearing in this matter under 25 Pa.Code §21.122(a){2). 

Denial of his application for these reasons alone is warranted. Howev:er, we 

have .also considered the substance of Wyant's allegations and believe rehear­

ing is unwarranted. 

We have already, at 1985 EHB 849, dismissed that portion of Wyant's 

appeal relating to the Department's approval of Newry's revision to its 

official plan to incorporate the sewage treatment plant, and our dismiss,al was 

.sustained by the Co111110nwealth Court in Ge.rald W. Wyant v. DER and Borough of 

Newry., N.o .• 3237 C.D. 1985 (Pa.Cmwlth, filed January 7, 1987). To the ·extent 

that introduction of the meat packing plant wastes into the N.ewry sewag•e 

treatment plant was addressed in the plan revision, any attack on it by Wyant 

at this time is p.recluded as untimely in accordance with our 1985 opinion. 1io 

the extent that introduction of the meat packing plant wastes is a new dev.elop­

ment, we are mindful that our jurisdiction is limited to considering whether 

the Department's issuance of the permits in 1984 was an abuse of discretion1 

not whether the permits are now, in 1988, an abuse of discretion • . 
Even if the introduction of meat packing plant wastes into the Newry 

sewer system were germane, we believe that the Department accounted for i'ndus­

trial waste discharges in the conditions which the Department imposed in 

Newry's NPDES permit (App. Ex. 41). Section I of Part B extensively addresses 

the introduction of wastes from industria 1 users, such as a meat packi.n:g 
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plant, and imposes management and reporting requirements on Newry. Section I 

of Part B states: 

I. MANAGEMENT REQUIREMENTS 

A. Publicly Owned Treatment Works (POTW) 

1. Where the permittee is a Publicly Owned 
Treatment Works (POTW), the permittee shall 
provide adequate notice as discussed in A(2) 
below to the Department of the following: 

(a) Any new introduction of pollutants into 
the POTW from an Industrial User which 
would be subject to Sections 301 and 
306 of the Clean Water Act if it were 
otherwise discharging directly into 
waters of the United States. 

(b) Any substantial change in the volume or 
character of pollutants being introduced 
into the POTW by an Industrial User which 
was discharging into the POTW at the time 
of issuance of this permit. 

(c) Any change in the quality and quantity of 
effluent intoduced into the POTW. 

(d) The identity of significant Industrial 
Users served by the POTW which are sub­
ject to pretreatment standards adopted 
under Section 307(b) of the Clean Water 
Act; the POTW shall also identify the 
character and volume of pollutants dis­
charged into the POTW by the Industrial 
User. 

2. The submission of the above information in the 
POTW's annual Wasteload Management Report, re­
quired under the provisions of 25 Pa.Code 
Chapter 94, will normally be considered as pro-

. viding adequate notice to the Department. How­
ever, if the above changes in industrial 
pollutant loadings to the POTW are significant 
enough to warrant either modification or revo­
cation and reissuance of this permit, then the 
permittee is required to meet the provisions of 
Managements Requirements B below. 

3. The POTW shall require all Industrial Users to 
comply with the reporting requirements of 
Sections 204(b), 307, and 308 of the Clean 
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Water Act and any regulations adopted there­
under, and the Clean Streams Law and any regu­
lations adopted thereunder. 

4. This permit shall be modified, or alternatively, 
revoked and reissued, to incorporate an approved 
POTW pretreatment program or a compliance schedule 
for the development of such program as required 
under Section 402(b)(8) of the Clean Water Act 
and regulations adopted thereunder or under the 
Department's approved pretreatment program. 

The Department•s rules and regulations also independently impose obligations 

on industrial users and municipal treatment plants. Under 25 Pa.Code §97.91, 

industrial users must meet various pretreatment standards. The sewage treat­

ment plant permittee has obligations under 25 Pa.Code §94.12 to monitor 

industrial waste discharges into its sewer system, as well as control them 

through ordinances and regulations. If the municipal treatment plant is not 

meeting the effluent limitations in its NPDES permit as a result of industrial 

waste discharges into its system that are interfering with the treatment 

process, the Department has a variety of enforcement mechanisms available 

under the Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 

35 P.S. §691.1 et seq., to compel correction of the problem. 

Finally, with regard to Wyant • s contention relating to the flood pla.in. 

issues, we agree with Newry that Wyant waived this issue in the stipulation 

filed by the parties with the Board on March 3, 1986. The relevant portion of 

the stipulation states: 

The converse problem was presented by the 
Appellant•s contention that the decision to 
locate the proposed sewage treatment facility 
on the 100-year flood plain of Poplar Run was 
imprudent and unlawful. At the pre-hearing 
conference counsel for the Borough and the 
Department aoreed with the Appellant•s earlier 
allegation that construction of the facilit~ 
requires a permit under the Pennsylvania Flood 
Plain Management Act and that no such permit 
had been ~pplied for the Borough. The parties 
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agreed at that time that the only sensible 
course was for the Permittee to apply for a 
Flood Plain Management permit to the Depart­
ment and generate the evidence needed to pass 
upon the propriety thereof. It was also agreed 
that the Appellant would be made a party to the 
permit proceedings and be provided with copies 
of the documents submitted to the Department, 
which he had already requested during the dis­
covery process in this case. Flood Plain 
Management Act permit proceedings Lt! fure the 
Department have not yet been commenced. Issues 
proper thereto will not be litigated at the 
hearing. 

(emphasis added) 

Wyant chose to follow another path to register his objections relating to the 

flood plain management issues. The Board can hardly be faulted for accepting 

the stipulation entered into by Wyant. We may only speculate as to the prog­

ress of the flood plain management proceedings before the Department, and our 

speculation is of no import, as the issue was removed from our consideration 

and has not been brought back before us through an appeal of the Department's 

disposition of the flood plain management permit application. 
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AND NOW, this 21st day of November, 1988, it is ordered that Gera 1 d w .• 

Wyant•s applic.ation for rehearing is denied and the Board•s adjudi·cation of 

October 24, 1988 is affirmed. 

DATED:;. November· 21, 1988 

bl 

Bu~au of Liti~tion 
Harri sbu.rg, PA 
FOl" the C0111110nwealth, DER:; 
George Jugovic, Jr., Esq. 
Western Region 
for Appellant:; 
J .• Randall Mi.ller, Esq. 
Altoona, PA 
For Penaittee: 
Terry R. Bossert, Esq. 
McNEES, WALLACE & NURICK 
Harrisburg, PA 

ENVIRONMENTAL HEARING BOARD 

tV~d/d:-
WilLIAM A. ROTH, MEIIIER 
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DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: November 21, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION TO AMEND ORDER TO 
ALLOW INTKRLOCUTORY APPEAL 

A petition to amend an order to allow an interlocutory appeal is 

granted. Where the question of the Board's jurisdiction to hear appeals of 

insurance claim denials by the Coal and Clay Mine Subsidence Insurance Board 

involves a controlling question of law upon which there is substantial 

disagreement, and where immediate review would expedite the proceedings, the 

Board may amend its interlocutory order to permit appellate review. 

OPINION 

On October 9, 1987, appeals were filed by Ronald Burr (EHB Docket 

No. 87-434-R), Ray and Marcia Cummings (EHB Docket No. 87-435-R), and Charles 

and Mary Lou Haudenshield (EHB Docket No. 87-436-R) (collectively, Appellants) 

from the September 10, 1987 denial of mine subsidence damage claims Nos. 
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B-1865, B-1786 and B-1876, respectivelyf/ by the Coal and Clay Mine Subsidence 

Insurance Fund (Subsidence Fund). Each of the Appellants lives on Stonebrook 

Drive, McMurray, Washington County and each claims damages to their 

respectiv.e residences due to coal mine subsidence. The Subsidence .Fund is 

administered by the Coal and· Clay Mine Subsidence Insurance Board (Subsidenc'e 

Board), which is chaired by the Secretary of the Department of Environmental 

Resources {DER), and also composed of the Commissioner of Insurance and the 

State Treasurer. The Subsidence Fund and .Subsidence Board were created by the 

Act of August 23, 19.61, P.L. 1068, as amended, 52 P.S. §3201 et seg. 

(Subsidence Act). 

By our opinion and order issued August 31, 1988, the Board denied a 

DERl .motion to dismiss these appeals for lack of jurisdiction. The .Board 

ruled that §24.1 of the Subsidence Act2.confers upon this Board jurisdiction 

to hear appeals of subsidence insurance claims denials by the Subsidence 

Board. Up to the time of that ruling, such appeals apparently were routinely 

filed with and heard by the Board of Claims, whose jurisdiction over 

contractual disputes is defined by the Act of May 20, 1937, P.L. 728, as 

amended, 72 P.S. §4651-1 et seg. 

On October 20, 1988, DER filed a petition to amend the Board's 

August 31, 1988 order to permit an interlocutory appeal by including the 

statement required by §702(b) of the Judicial Code, 42 Pa.C.S.A. §101 ~ 

!Although the Subsidence Board is charged with app,roving or denying claims, 
its staffing and legal representation are provided by DER. The Subsidence :Board 
and DER are interchangeable for the purposes of this opinion. 

2section 24.1 of the Subsidence Act, 52 P.S. §3224.1 states in toto: 
Any party aggrieved by an action of the board hereunder 

shall have the right to appeal to the Environmental Hearing 
Board. 
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seg.3 DER, without directly stating so, apparently believes that there 

exists ground as to which there is substantial ground for a difference of 

opinion. It points to a portion of the transcript from a subsidence insurance 

claim denial action currently before the Board of Claims in which that 

tribunal asserted its jurisdiction over these types of contractual disputes. 

In their November 9, 1988 answer, Appellants oppose DER's petition, stating 

that while there may a controlling question of law, DER has not substantiated 

why there is a substantial ground for difference of opinion or why an 

immediate appeal would materially advance the ultimate termination of these 

appeals. 

The issue of whether this Board has jurisdiction to review subsidence 

insurance claim denials by the Subsidence Board is a controlling question of 

law, as it involves the issue of jurisdiction. These appeals are cases of 

first impression, as this is the first time we have been called upon to decide 

whether we have jurisdiction to review Subsidence Board insurance claim 

denials.4 While we are confident that our August 31, 1988 ruling is 

3§702(b) of the Judicial Code, reads as follows: 
Interlocutory appeals by permission. - When a court or 

other government unit, in making an interlocutory order in a 
matter in which its final order would be within the jurisdiction 
of an appellate court, shall be of the opinion that such order 
involves a controlling question of law as to which there is 

-substantial ground for difference of opinion and that an 
immediate appeal from the order may materially advance the 
ultimate termination of the matter, it shall so state in such 
order. The appellate court may thereupon, in its discretion, 
permit an appeal to be taken from such interlocutory order. 

4A review of the Board's docket reveals that only one prior subsidence 
insurance claim denial appeal was filed. See Raymond and Candia Phillips v. 
DER, EHB Docket No. 86-528-R. However, the question of this Board's 
jurisdiction was never raised in that appeal since it was withdrawn by the 
Appellants, who then filed an action in the Board of Claims. 
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correct, the Board of claims is equally confident of its jurisdiction. Thus 

there is substantial grounds for a difference of opinion. 

We also believe that an immediate appeal to the Commonwealth Court 

would mat,erially advance the ultimate termination of these matters. If this 

Board indeed has no jurisdiction, proceeding in the normal course to dispose 

of thes·e appeals would needlessly expend the resources of the Board and the 

litigants. Moreover, the litigants would then be faced with the prospect of 

presenting the same evidence anew to the Board of Claims. An immediate review 

will serve to materially advance the ultimate termination of these appeals by 

assuring that the proper tribunal hears them. 

In vi·ew ·Of the foregoing, we will amend our order. 
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ORDER 

AND NOW, this 21st day of November, 1988, it is ordered that the 

Board's order of August 31, 1988 is amended by adding the following sentence: 

The Board is of the opinion that its determination 
that it has jurisdiction to hear appeals from the denial of 
mine subsidence insurance claims by the Coal and Clay Mine 
Subsidence Insurance Board involves a controlling question 
of law as to which there is substantial ground for 
difference of opinion and that an immediate appeal from 
this order may materially advance the ultimate termination 
of the matter. 

ENVIRONMENTAL HEARING BOARD 

WILLIAM A. ROTH, MEMBER 

DATED: November 21, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DER: 
Virginia Davison, Esq. 
Bureau of Superfund Enforcement. 
For Appellant: 
Howard J. Wein, Esq. 
BERKMAN RUSLANDER POHL 

LIEBER & ENGEL 
Pittsburgh, PA 
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e . 
. ... 

!M,fM;~-tll\l!! 
~~~~·\nil.~~ 

. An. ~pp~l i::; (,i;i$mi~:$ed whe:r~ .t}l~ App~ll.;mt fail~ t9 app,~~r .a;t: .~ 

~Ci! •• g~l1a~ h.~.a.d:ll~ 0.11 the 1Jlerits <rod f~o·il$ to respond to C!- ·~i.~ ;t:,o .~h9l.i ;~y~;e 
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'· ' ,-"'- .. ,. ,, 

'.Jltj,;s matt~r was ~;ltiated by the February 13, 19,86 Ji;Li:Ht~ Qf ~ APt:;i.e.~ 

-of {appeal by Jti~ht o~ Way Pavin,g CompMy, Inc. (R/W Paving) ;f.rQJD two 

~par~l)t of Envi:ro~nta~ Resour.ces (Dl!a) bond fQrfei t\l:res .Pertain~~ it,() ~·~,/',.,; 

?av~ng's ~ine site in F~ll9Wfield Township, Westmoreland CoW)ty. I.n ,Q,qe 

co'!lrse, RlW Paving and I>llm :fi:te4 their p:r.e-heari;na m~ora:oda, 1.md :til~ ~Q4r\i, 

On Al>riJ. 11., 19fia, the Board was co11tacte.d by the Pa~ties .~nd. 

:i.llf:P~{;\ tha-t .a stipuJ..atign .of facts had be~ prepared which would a~l>viate ~e 
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counsel for R/W Paving informed the Board that his client did not intend to 

put forth a defense to DER's case at the hearing and, indeed, that it was 

possible that neither he nor his client would attend the hearing at all. 

On the morning of the first scheduled day of the hearing, April 19, 

1988, counsel for R/W Paving telephoned the Board and stated that neither he 

nor his client would be attending the hearing. At the appointed hour of 10:00 

a.m., with no one from R/W Paving being in attendance, Board Member Roth, who 

was to have heard this appeal, made a statement on the record in which he 

outlined the foregoing events and indicated his intention to propose an order 

to his fellow Board Members which would dismiss R/W Paving's appeal for 

failure to prosecute. 

On April 22, 1988, the Board received a renewed petition to 

intervene by American Insurance Company, the surety for some of R/W Paving's 

bonds and, by its opinion and order of June 2, 1988, the Board granted the 

petition to intervene.! On Septem~er 27, 1988, a proposed consent 

adjudication between DER and American Insurance Company relating to the 

American Insurance Company surety bonds was submitted to the Board for its 

approval. The Board approved the consent adjudication on October 12, 1988, 

pursuant to 25 Pa.Code §21.120. 

In a final attempt to determine R/W Paving's intentions, the Board, 

on September 27, 1988, entered upon R/W Paving a rule to show cause, on or 

before October 27, 1988, why its appeal should not be dismissed for failure tc 

1 Shortly after this appeal was filed, American Insurance Company filed its 
original petition to intervene. However, the Board denied the petition on the 
basis that American Insurance Company was unable to show that its interests 
would be inadequately represented by R/W Paving. As matters turned out, R/W 
Paving provided no representation of ·its interests. 
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prg§~~~t~. A:'J.tllough the :t'l,!le was rec~~v~d by R/W l?~ving on Sept~ber ~.~, 

1968, it di~ not r~spo~d. 

King Coal Company v. DER, l985 EijB 104. 
-~ •"•"'• ' ...... ";., ,., ' . '' ... "''·"" ·~·,"' .· .. , 

th~ Jlpa,~q is reluc:ta11t to c;U.smiss ~PP~~ls where DER bears this l')y.r(,i~p. ~()!,!'!.~ 

D. W.i}~ .Y• DER., l987 l!lJB 27. ijowe,v~r, ~n ~ppellant has the r~~ppnsip:j.;J.ity to 

diH$~nt1y prosec:1,1te, its app~al before the Board, S[Jr~ngbrook To~s,p_i,KLV •. Jl~, 

19~6 ·um ~()p, a,J'ld ~11 ~p.pell~nt:' s failure, te prosecut:~ its appe~l, d,.:;t ~-,;.,unq§ 

fol!' d~smiss~l. ~,_r,x ~fl'll~se .. ~e>~l._S2.~Pfl~~ .'!': J>,;§R, 1986 ImB 1351. R/W r~vins' s 

f4:J..lur~ tQ appear tP presept. ~ 9,efem;e at the hearins 011 the me;rits ~!1-4 it.s 

inte.nth>n of prosec:11ting its appea.l. Accordingly, dismissal of this ~ppea~ 



ORDER 

AND NOW, this 23rd day of November, 1988, it is ordered that the 

appeal of Right of Way Paving Company, Inc. is dismissed for failure to 

prosecute. 

DATED: November 23, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

For the CoDDOnwealth, DER: 
Donna J. Morris, Esq. 
Western Region 

For Appellant: 
Gregg M. Rosen, Esq. 
ROSEN and MAHFOOD 
Pittsburgh, PA 

For Intervenor: 
Robert F. McCabe, Jr., Esq. 
LINDSAY, McGINNIS, McCANDLESS 

& McCABE 
Pittsburgh, PA 

ENVIRONMENTAL BEARING BOAim 

!(}~p:/};l;/;-
WILLI.AM A. ROTH, MEMBER 

cz~~ 
ROBERT D. MYERS, MEMBER 
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COMMONWEALTH OF PENNSYLVANIA 
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OEPAR»Eiff OF ENYlROH.HJ~ RESOURCES 

: .. . .. . 

M. DIAI\If: ~Mf;TM 
SE~R!"TARll";'@ ~9QAI!lQ 

and : Issued: November 23, 1:988 . .. 
JNES, JOHN AltD Al8ERT MAIUNARI, Permittee: 

OPltUON AND ORDER 
SUR 

MOTION TO QUASH 
""'"" ... (.._ 

An app.eal is dismissed as moot where the plan approval which i$ the 

subject of the ;;tppeal has expired. 

OPINION 

This matter was initiated by Paradise Watch Dogs (Paradise) on June 

22, 1988, with the filing of .a notice of appeal seeking review of a plan 

appr.oval issJJed to James, John and Albert Marinari (Marinaris) on November 1_, 

1985, cnrthorh:ing the construction of an incinerator in New Hanover Township~ 

Mpntgom.er;Y County, The plan ap.proval was issued by the Department of Envtro:n .. 

mental Resources (Department) pursuant to the Air Pollution Control Act, the 

Act of January 8, 1960, P,L. {1959) 2119, as amended, 35 P.S. §4001 S1 §Jg~, 

and 25 PA.Code UZ7 .1 !1 s~g. 



On July 29, 1988, the Marinaris filed a motion to quash Paradise•s 

appeal, arguing that the Board is without jurisdiction to hear the appeal 

because the Department•s April 23, 1986 issuance of an operating permit to the 

Marinaris and the expiration of the plan approval on September 30, 1986 

rendered the appeal moot. The Marinaris also argued that the appeal was 

untimely filed because Paradise had actual notice of the Department•s action, 

as was evidenced in a complaint filed in the U. S. District Court for the 

Eastern District on August 4, 1987. 

Paradise responded to the motion on August 1, 1988, contending that 

dismissing its appeal as moot would violate the public•s due process rights to 

challenge the validity of the plan approval. Additionally, Paradise argued 

that the appeal was timely because it never received written notice, nor did 

the Department publish notice of its action in the Pennsylvania Bulletin, as 

required by its own policy. Paradise disputed the contention that actual 

knowledge of the plan approval was the equivalent of written notice and 

asserted that its appeal period only began to run after notification of the 

Department•s issuance of the plan approval was published in the Pennsylvania 

Bulletin. 

The Commonwealth Court recently held, in Lower Allen Citizens Group 

v. DER, ___ Pa.Cmwlth. ___ , 546 A.2d 1330 (1988), that, in the case of third 

party appeals, the 30 day appeal period begins to run upon publication of 

notice of the Department•s action in the Pennsylvania Bulletin, even if the 

third party had previously received written notice of the Department•s action. 

On its face, Lower Allen would seem to control here, but the Commonwealth 

Court did not address the situation where the Department failed to publish 

notice of its action in the Bulletin. Although certain regulatory programs 

have requirements that notice of Department actions be published in the 
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Pennsylvania Bulletin (e.g., 25 Pa.Code §86.39(b) for coal mining permits), . - . . . . . --· . . . ' . . 

the majority do not, and the Department's publication of its actions in the 

Pennsylvania Bulletin is merely policy. We need not address that questio.n 

here, however, as we believe that this appeal is moot and will dismiss it on 

those grounds. 

Generally, a tribunal will not rule on moot issues. 17 Stand Pa. 

Practice 92.9. An issue is moot when t.here is no longer a live controversy~ 

l!!· Additionally, when a court is no longer able to grant any relief, a ca1e 

will be considered moot. 1 Delta Excavating & Trucking. Inc. v. DER, 198:7 

EHB 319. 

This matter is analogous to Silver Spring v. Commonwealth of p.~, DEB .• 

28 P a. C.~~r~~ 1 th. 302, 368 A. 2d 866 (1977), wherein the Commonwea 1 th Court, 

affirming a Board ruling, held that an appeal of plan approvals issued under 

25 Pa.Code §127.1 et seg_. was moot because the plan approvals had expired and: 

the equipment authorized by the plan approvals was removed and replaced by 

other equipment pursuant to an unappealed operating permit. The ColiliiiQnwealth 

Court held that because there was no relief which the Board could grant, the 

Board properly dismis.sed the appeal. While the plan approvals ·in Silver 

Spring expired as a result of a d.eterrnination that the equipment was unsatis ... 

factory, and the plan approval which is the subject of this appeal expire~ by 

its own terms, the grant of the operating permits in both cases was 

unappealed. Thus, as in Silver Sprinq, there is no relief which the Boird ean 
grant. 

1 There ~re exceptions to the mootness doctrine, such as situations cipible. 
of repetition, yet evading review,. James E. Martin v. DER, 1986 EHB 313, eitiq 
Port Authorit of Alle hen. Ct. v. Division58 Amal amated Transit Uni n, 34· 
Pa.C~~r~~lth. 71, 383 A.2d 954 1978 , but Paradise does not argue that it falls 
within any of the exceptions. 
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Paradise has claimed that dismissing this appeal as moot would 

violate its due process rights, but we do not believe its argument has merit. 

Mootness is a doctrine founded primarily on jurisdiction. 2 Assertions of 

constitutional claims, or potential hardship cannot operate to confer juris­

diction in the absence of a justiciable controversy. 

0 R DE R 

AND NOW, this 23rd day of November, 1988, it is ordered that the 

Motion to Quash of James, John, and Albert Marinari is granted and the appeal 

of Paradise Watch Dogs is dismissed. 

DATED: November 23, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth, DER: 
Mary Young, Esq. 
Eastern Region 
For Appellant: 
Jerome Balter, Esq. 
Philadelphia, PA 
For Permittee: 
Roslyn G. Pollack, Esq. 

ENVIROriENTAL HEARING BOARD 

~w~ 
MAXINE WOELFLING, CHAl 

tV~dAd---
WILLIAM A. ROTH, MEMBER 

~~ 
ROBERT D. MYERS, MEMBER 

COHEN, SHAPIRO, POLISHER, SHIEKMAN & COHEN 
Philadelphia, PA 

2 Mootness is also founded on policy considerations, with one of its aims to 
prevent the useless expenditures of judicial resources. Marshall v. Whittaker 
Corp. Berwick Forge & Fabricating Co., 610 F.2d 1141 (3rd Cir. 1979). 
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SWISTOCK ASSOCIATES COAL CORPORATION .. . 
v. 

. . . . .. . . . 
EHB Docket No~ 88-240-M 

(Consolidated) 

fVI. PIA'~ 1i?.Ml'fH 
!>ECRETARy 'T!;l THg ·~c;I-M~P 

COJM)NWEALTH Of PENNSYLVANIA 
DEPARTHEftT Of ENVIRONMENTAl RESOURCES : Issued: November 28, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTIONS FOR SANCTIONS AND PROTECTIVE ORDERS 

A Motion for a Protective Order, requiring depositions of thre' 

witnesses to be taken out of the presence of one another, will be denied where. 

the only basis alleged in support of the Motion is a concern that the 

witnesses will echo one another's testimony. Sanctions will not be imposed 

when the breakdown of depositions is not the fault of either party or is the 

fault of both parties. 

OPINION 

A discovery dispute arose on October 27, 1988, at oral depositions 

scheduled by the Department of Environmental Resources (DER) to be taken of 

James Swistock, William Shaw and David Moffit. Swistock is the president and 

sole shareholder of Swistock Associates Coal Corporation, Apellant in the 

above-captioned cases. Shaw is an employee of Appellant; but is not an 

officer, director or shareholder. Moffit is a former employee of Appellant~ 



At the outset of the depositions, DER•s attorney requested that the 

deponents be sequestered so that they would not be tainted by one another•s 

testimony. Appellant•s attorney refused the request. When efforts to resolve 

the dispute failed, DER 1 s attorney telephoned the Board and was instructed to 

have both attorneys discuss the controversy with Edward J. Potteiger, one of 

the Board•s legal assistants. 

Although Appellant's attorney refused to be a party to the initial 

telephone call to the Board, he did participate in a joint telephone 

conference with Mr. Potteiger. After hearing the arguments of the attorneys 

and having no success in getting them to resolve the dispute themselves; Mr. 

Potteiger suggested that written motions be filed with the Board. The 

depositions did not take place. 

DER filed a Motion for Sanctions and Protective Order on November 2, 

1988, requesting that Appellant be held in contempt, that DER be awarded costs 

for appearing at the aborted depositions, and that the same three witnesses be 

. ordered to appear for depositions on a sequestered basis. On November 3, 

1988, Appellant filed a Motion for Sanctions and a Protective Order, 

requesting the imposition of sanctions upon DER, and a prohibition against 

DER's taking the depositions of the three witnesses without first paying the 

costs and lost wages suffered with respect to October 27, 1988. Each party 

has answered the other's Motion and the dispute is now ready for decision. 

Discovery in proceedings before the Board generally corresponds with 

that applicable to civil proceedings under the Pennsylvania Rules of Civil 

Procedure (R.C.P.) 25 Pa. Code §21.111. R.C.P. 4012 (a) (6) authorizes the 

issuance of protective order limiting the persons who may be present at an 
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oral deposition. Such an order may be issued "for good cause shown 11 and if 

"justice requires" to protect a party or person from "unreasonable annoyance, 

embarrassment, oppression, burden or expense ... 

In its Motion, DER represents that each witness needs to be deposed 

outside of the hearing of the others so that he will not be coached by the 

others and "merely echo" their answers. Allowing the witnesses to sit in on 

each of the other depositions, according to DER, would discourage candor and 

make the taking of depositions a farce. 

If that statement is true, one would expect the Rules of CivH 

Procedure to require the sequestration of deponents in all but exceptional 

circumstances. That is not the case, however. Sequestration is mentioned i:n' 

the discovery rules (R.C.P. 4001 - R.C.P. 4025) only as one of nine possible· 

types of protective orders under R. C.P. 4012 (a). Since such orders a.re to liJ$; 

issued only for good cause and to protect ag.ainst unreasonable abuse of the 

discovery process, it is obvious that sequestration is expected to be the 

exception rather than the rule. 

DER has the burden of showing that Swistock, Shaw and Moff"it each 

need to be deposed out of the presence of the others in order to be protec.t.e:dl 

from unreasonable annoyance, embarrassment, oppression, burden or expense. 

DER' s Mot ion does not allege this, however; it simply expresses a fear th.at 

each witness wi 11 be influenced by the others and te 11 the same story. Such a\ 

fear, by itself, is not sufficient to justify the issuance of a protective· 

order. Facts. must be alleged showing. that there is a substantial reason 

for believing that the presence of the other witnesses will so intimidate t:ti\e 

depo.nent that he wi 11 commit per jury. Such facts have not been a 11 eged; a:nc:f 
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it would be wholly improper to infer them solely from the employment 

relationships that, presently or formerly, existed among them. Consequently, 

the protective order requested by DER cannot be issued. 

Since the protective order portion of DER's Motion can be disposed of 

on this ground, it is unnecessary to discuss Appellant's argument that James 

Swistock, as president and sole shareholder of one of the parties to this 

appeal, is entitled to be present at the depositions of the other two 

witnesses. 

The remainder of the controversy revolves around the costs and 

expenses incurred by the parties and the witnesses as a result of the failed 

attempt to take the depositions on October 27, 1988. DER wants its costs to 

be assessed against Appellant. Appellant wants DER to pay Apellant's expenses 

and attorney's fees, and Moffit's lost wages. 1 Appellant maintains that DER 

should not be permitted to depose the three witnesses without first paying 

these costs. 

Appellant bases its argument on the assertion that DER's attorney 

should have done one of three things before the day of the depositions. He 

should have (1) discussed sequestration with Appellant's attorney, 

(2) incorporated sequestration in his notice of deposition, or (3) sought and 

obtained a protective order requiring sequestration. Since he did none of 

these things, DER must be blamed for the cancellation of the depositions. 

In retrospect, it is clear that any one of these actions would have 

been desirable. However, there is no provision in the discovery rules 

1 This type of sanction cannot be imposed upon the Commonwealth under R.C.P. 
4019 (j). While Appellant's Motion could be dismissed on this ground without 
further comment, the discussion that follows will address DER's actions as a 
necessary element in deciding whether sanctions should be imposed upon 
Appellant. 
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mandating such action. (See e.g., R.C.P;t 4~07.1 with respect to the contents 

of the notice.) It is expected that the parties will accommodate each other's 

discovery requests in a mutually beneficial manner. This is the concept that 

underlies the freedom given to the parties in R.C.P. 4002. 

DER maintains that, in six previous depositions taken by Appellant of 

DER's witnesses, DER's witnesses were sequestered. The circumstances that 

gave rise to the sequestration have not been alleged; so it is impossible for 

the Board to know whether this was the result of prior conversations between 

the attorneys or of a statement incorporated in the notice of depositions or 

simply by happenstance. However it came about, a pattern of sequestration had 

been established; and DER's attorney had some justification for believing that 

it would continue, without objection, at the depositions of Appellant's 

witnesses. Blame for the dispute cannot be laid solely at the feet of either 

party. It could well be that neither is·at fault. 

When the controversy broke out on October 27, 1988, both attorneys 

tried to save the depositions that had been scheduled. DER criticizes 

Appellant's attorney for resisting efforts to have the matter resolved by the 

Board in a telephonic conference. Appellant criticizes DER's attorney for not 

going ahead with the depositions in spite of the dispute. Certainly, it would 

have been desirable if some settlement could have been reached that would have 

enabled the depositions to go forward that day. The fact that a settlement 

was not reached was a joint failure of the attorneys. A reading of the 

transcript, submitted with DER's Motion, reveals that both attorneys, while 

uncertain of the validity of their legal positions, were equally adamant in 

their refusal to compromise. To assess costs against just one of the parties, 

under the circumstances, would be unfair. Each should bear its own costs and 

expenses. 
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ORDER 

AND NOW, this 28th day of November, 1988, it is ordered as follows: 

1. The Motion for Sanctions and Protective Order, filed by the 

Department of Environmental Resources on November 2, 1988, is 

denied. 

2. The Motion for Sanctions and a Protective Order, filed by 

Swistock Associates Coal Corporation on November 3, 1988, is 

denied. 

ENVIRONMENTAL HEARING BOARD 

ROB~~ 
DATED: November 28, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
John McKinstry, Esq. 
Central Region 

For Appellant: 
Stephen C. Braverman, Esq. 
Philadelphia, PA 
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C:QMMONWUL. TH OIF ~NSYI. VANIA 

ENVIRONMENTAl. HEARING E30ARC 
101 South Seeoad Street 

Saices Three - Fi~e 
Karrisbara. PA 11101 

(717) 787-3433 

NAZARETH BOROUGH MUNICIPAL AUTHORITY . . 
v. 

. . 
: EHB Docket No. 83-043-W . . . . 

M. OIANC SMn'H 
MCMTAfrr 'I'Oi"ke~ 

C(JM)NWEALTH OF PENNSYLVMIA 
DEPARnENT Of ENVIROIIENTAL RESOURCES .. . Issued: November 30, 1988 

Svnopsis 

OPINION MD ORDER SUR 
REQUEST TO DISMISS AS MOOT 

A request to dismiss an appeal of a National Pollutant Discharge Elim­

ination System Permit is granted where the contested effluent limitations have 

been superseded by a subsequently executed consent order and agreement and the 

issuance of a revised permit. 

OPIHION 

This matter was initiated by the March 3, 1983 filing of a notice of 

appea 1 by the Nazareth Borough Municipa 1 Authority (Nazareth) seeking the' 

Board•s review of National Pollutant Discharge Elimination System (NPDES) 

Permit No. PA0041742. The NPDES permit was issued by the Department of 

Environmental Resources (Department) on January 24, 1983, pursuant to the 

Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1 et seq. In part i cu 1 ar, Nazareth objected to the limits in the perntit 

for ammonia expressed as nitrogen (1 mg/1), dissolved oxygen (5 mg/1 mini,mum), 

BOD5 (20 mg/1 monthly average), and flow (0.5 million gallons per day (MGD)) 

a:s being arbitrary, capricious, and unreasonable. Nazareth also contended, 



impossible to meet the flow limitation without expansion of the plant and that 

the receiving stream, Schoeneck Creek, was improperly classified in 25 Pa.Code 

§93.1 et ~· as a Cold Water Fishery. 

The Board issued its standard pre-hearing order on March 14, 1983, 

requiring that Nazareth file its pre-hearing memorandum on or before May 27, 

1983. By letter dated May 18, 1983, Nazareth requested, and was granted, an 

extension to September 19, 1983 to file its pre-hearing memorandum. Nazareth 

failed to file its pre-hearing memorandum and the Board, by order dated Sep­

tember 27, 1983, advised Nazareth of its default. Thereupon, by letter dated 

October 7, 1983, Nazareth requested that its appeal be continued generally 

pending the Department•s review of water quality standards for Schoeneck 

Creek, the receiving stream for Nazareth•s discharge. The Board, by order 

dated November 3, 1983, granted Nazareth•s request and required the parties to 

submit status reports every 90 days. 

Nazareth submitted a status report dated January 31, 1984, which 

indicated that the Schoeneck Creek study was not completed and that the appeal 

should be continued. Thereafter, there was no activity at the docket until 
.. 

March 24, 1986, when the Board issued a rule upon Nazareth to show cause why 

its appea] should not be dismissed for inactivity. 

Nazareth responded in a letter dated April 10, 1986, that the water 

quality standards for Schoeneck Creek were to be revised and, as a result, the. · 
;;., -,~ L .. 

NPDES permit would require revision and that a continuance would be proper 

until the revisions were made. The Board then issued an order on April 16, · · 

1986, which continued the matter to January 2, 1987, and required the parties :~,;:~ 
to submit status reports on August 2, 1986, and January 9, 1987. The Board 
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also required the January 9, 1987 status report to be accompanied by a request 
•,: .. \·:-

for action by the Board and warned that if no activity occurred by April 15., 

1987, the matter would be subject to dismissal. 

Nazareth duly filed its status report by letter dated August 4, 1986, 

which letter merely reiterated the contents of its previous requests for ex­

tensions and status reports. The Department's September 3, 1986 status report 

indicated that the study of Schoeneck Creek had been completed and that the 

study concluded that Schoeneck Creek had been mis-classified as a Cold Water 

Fishery. However, the Department a 1 so rep.orted that other changes to its 

water quality standards could also affect Nazareth's permit, as well as 

redesign of the Nazareth plant. 

By letter dated January 20, 1987, Nazareth requested another six 

months continuance on the basis of the information contained in the 

Department's September 3, 1986 status report. The Department, by letter dated 

February 19, 1987, took a differing position. The Department agreed that new 

permit limitations would be developed, but contended that once these limita­

tions were developed and incorporated in Nazareth's permit, its appeal would 

be useless. The Department, therefore, requested the Board to dismiss 

Nazareth • s appea 1. By letter dated February 27, 1987, Nazareth disagreed with~ 

the Department's request to dismiss its appeal, stating that dismissal would 

,-·.:· 
ii'·;·,. 

not recognize, as the Department now did, that the permit limitations were 

incorrect. ·., . 

The Board then, on March 2, 1987, issued an order continuing the 

appeal to June 1, 1987, at which time Nazareth was to either file its 

pre-hearing memorandum or a request to withdraw its appeal. Nazareth duly 

filed its pre-hearing memorandum on May 26, 1987, but the transmittal letter 

which accompanied it stated, 11 It would appear pointless to proceed with a 
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hearing in this matter, as DER does not have different criteria, though 

admitting that the existing criteria are inaccurate ... 

The Department, in response to a notice from the Board that it was in 

default of its obligation to file a pre-hearing memorandum, filed a letter 

with the Board which stated that: 

The current status of the case, from the Department's 
point of view, is as follows: 

1. The Department has, by proposed rulemaking to 
the Environmental Quality Board, requested the 
reclassification of Schoeneck Creek from Cold 
Water Fishery to Warm Water Fishery. Once the 
stream has been reclassified, the permit limits 
originally appealed by appellant will be changed 
by DER. In the interim, DER considers the old 
effluent limitations (at least those affected by 
the reclassification) to be inappropriate and 
unenforceable. 

2. The appellant has submitted to DER a compliance 
plan and schedule for the upgrade of the appel­
lant's sewage treatment plant, and DER counsel 
is currently reviewing a draft Consent Order and 
Agreement which will be sent to the Authority 
within the next several weeks. In addition, the 
Authority should receive its consolidated DER/ 
DRBC Part II (Facilities) Permit for the upgrade 
by the end of the year. 

In response to the Department's letter, the Board continued the matter to 

October 13, 1987 to allow the parties to complete negotiation of the consent 

order and agreement and required the parties to submit reports concerning the 

status of the negotiations (Nazareth) and the rulemaking (the Department). 

Nazareth submitted its status report by letter dated November 6, 

1987. The letter enclosed a copy of an October 27, 1987 consent order and 

agreement between the Department and Nazareth and stated 

To our knowledge, no further work has been done by 
DER on the reclassification of the Schoeneck Creek 
and our appeal as to the existing NPDES criteria is 
specifically excluded from the Consent Order. We 
request that the matter be continued until an agreed 
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revised criteria for the permit has been established. 
It is, of course, possible that the revised criteria 
and the erection of the new plant will render the 
entire matter moot as the Authority will then be in 
compliance with an appropriate NPDES permit. 

The Department's status report was contained in a November 12, 1987 letter, 

which explained: 

The parties have executed a Consent Order and Agree­
ment covering the construction of a new NBMA sewage 
plant and, until April 1, 1989, interim effluent 
limits for those parameters for which the old plant 
is unable to meet the limits in the NPDES permit as 
issued in 1983. The Department is likely to issue 
the new NPDES permit by the end of the year. Un­
fortunately, it is impossible to tell at this point 
whether the proposed changes in the classification 
of Schoeneck Creek will have been approved by the 
EQB before DER issues the permit. If the change in 
classifiction has been approved, the permit will be 
modified based on that change~ as has been discussed 
with the Authority. 

The Department continues to take the ·position des­
cribed in our letter to you of February 19, 1987 
(copy attached), that is, that the maintenance of 
this appeal serves no useful purpose, especially 
now that the effluent limits for the parameters of 
concern to the Authority have been superseded in the 
Consent Order and Agreement. 

(emphasis added) 

However, this Consent Order and Agreement was not the last Department acti:on: 

re lati'ng to Nazareth. 

The new NPDES permit mentioned in the Department 1 s November 12, 198'7 

status report was, in fact, issued much ·later. Pursuant to 25 Pa.Code 

§21.109:, we take official notice that public notification of the issuance· of 

the new NPDES permit to Nazareth was published at 18 Pa.B 2932 (July 2 0. 1988} .. 

The B'oard required the Department, by order dated September 29, 1988, to' 
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submit a copy of the NPDES permit to the Board, which the Department did by 

letter dated October 6, 1988. The permit was issued on June 8, 1988, and will 

expire on June 8, 1993. 

For the reasons which follow, the Board will dismiss this appeal as 

moot. The Board cannot possibly provide any relief to Nazareth in light of 

the execution of the consent order and agreement and the June 8, 1988 issuance 

of a revised NPDES permit to Nazareth. 1 

Paragraph 8 of the October 27, 1987 Consent Order and Agreement 

provides in relevant part that: 

Between the date of this Consent Or·der and Agree­
ment and April 1, 1989 the effluent limits of the 
NPDES Pemit for the following parameters are super­
seded and the Authority shall meet the following 
interim effluent limits: 

Mo.Avg. 
Cone. 

(mg/1) 
Biochemical Oxygen 

Demand (5-day) 
(11/1 - 4/30) . 50 

Biochemical Oxygen 
Demand (5-day) 
(5/1 - 10/31) 40 

Ammonia-Nitrogen * * * Monitor Only * * * 

Thus, the BOD5 and ammonia-nitrogen limitations challenged by Nazareth have 

been superseded by the Consent Order and Agreement. 

The June 8, 1988 NPDES permit also alters the effluent limitations 

contested by Nazareth. It contains a two-tier system, effluent limitations 

1 We also take official notice that the Environmental Quality Board revised 
the classification of Schoeneck Creek, the receiving stream for Nazareth•s 
discharge, from a Cold Water Fishery (CWF) to a Warm Water Fishery (WWF). See 
18 Pa.B 4089 (September 10, 1988). We will not address any impact this rule­
making will have on this appeal, as there are no facts of record which would 
enable us to do so. 
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l<tom: tfte: d1a,te. of issuance through the date of completion of the· expans'il!iJR,JIJ;p',... 

g,rade o:r· e}(p·i'r<ation, and eff:luent limitations from the date of complettorf d'!f 

t:ft'E!' expan:s·fon'/upgrade through expiration. For this initial period., flow fr'otJI:: 

t·he plan.t: m&st not' exceed 0. 5 MGD and the following effluent 1 imita:tiolfs~ w,i!J111~ 

ap:p'ly: 

CONCENTRATIONS (ma/ll 
DISCHARGE 

AVERAGE 
PARAMETER MONTHLY 

CBOD'-5 
fS-1 to 10-31:) 10 
CBOD-5 
{11-1 to 4-301 20 
AMMONIA as N 
5-1 to 10.-:31 . 1.5 
AMMONIA as N 
11-1 to 4-30· 4.5 

DISSOLVED OXYGEN: Mj•ninrum of 5.0 moll at · aJ,T ti:·meJs 

for· ttt~~ pe,r.·i;()d from completion of the expansion/upgrade to the exptra:ti·o~rt df 

tfile ~tmt:E:,, a; flow of 1.1 MGD is authorized and the following effluen•t 

, H;m.ft·art.fion·s· pertMnent to this appeal will apply: 

CONCENTRATIONS l mal lT 
DISCH'ARGE 

AVERAGE 
PARAMETER MONTHLY 

CBOD-5 
(5-l to 10-31) 15 
CBOD-5 
U1~1 to 4-30) 25 
AMMONIA as N 
5-l to 10~11 1.5 
AMMONIA as N 
11-1 to 4-30 \:'If ..... 4.5 

DlSSOLVEO OXYGEN Minimum of 5.0 mall at all timesl 
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While neither the Consent Order and Agreement nor the revised 1988 

NPDES permit contain any language regarding their relationship, we do not 

believe that the omission affects our determination that this matter is now 

moot. The fact remains that the effluent limitations at issue have been 

modified twice since the filing of the notice of appeal, the flow authorized 

from the plant will more than double under the terms of the 1988 NPDES permit, 

and the Nazareth plant is in the process of an expansion/upgrade. The present 

complexion of this matter, therefore, bears little or no resemblance to its 

complexion in 1983. There is no effective relief we can grant because of the 

changed circumstances, and we must dismiss this appeal as moot. 

The Board has expended a great deal of resources in attempting to 

move this appeal to a resolution. We note that the purpose of an appeal of 

the Department's issuance of an NPDES permit is not to delay the matter until 

it can be determined that the facility can meet the effluent limitations or to 

delay it until the permit expires in five years. The purpose of the appeal is 

to determine whether the permit's issuance was an abuse of discretion by the 

Department. 
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0 R DE R 

AND NOW 1 this 30th day of November 1 1988 1 it is ordered that the De­

partment of Environmental Resources• request to dismiss the appeal of Nazareth 

Borough 'Municipal Authority is granted. 

DATED: November 30, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Louise S. Thompson, Esq. 
Eastern Region 
For Appellant: 
Alfred S. Pierce, Esq. 
TEEL, STETTZ, SHIMER & DiGIACOMO 
Nazareth, PA 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE WOElfliNG, CWU 

7 

trJ~p,M; 
WilliAM A. ROTH, MEMBER 

~~ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

/ 

SUITES THREE·FIVE 

HARRISBURG, PA 1 71 01 

717-787·3483 
M. DIANE SMITH 

SECRETARY TO THE BOARD 

TEL.ECOPIER: 717·783-4738 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, 
BUREAU OF DEEP MINE SAFETY, 

v. 

WILBUR GUILE, Defendant 

ANGELO SWANHART, Defendant 

JAMES MilliGAN, Defendant 

Plaintiff 

. . . . . . . . . . . . . . 
: EHB Docket No. 84-332-F . . 
: EHB Docket No. 84-333-F . . 
: EHB Docket No. 84-335-F . . . . Issued: November 30, 1988 

OPINION AND ORDER SUR 
MOTION TO LIMIT THE ISSUES AND 

MOTION TO QUASH CERTAIN SUBPOENAS 

Synopsis 

A motion to limit issues filed by the Department of Environmental 

Resources (DER) is granted in part and denied in part in a complaint 

proceeding alleging that the Defendants violated the Bituminous Coal Mine Act 

(Act), 52 P.S. §701-101 et seq. The motion to limit issues is denied to the 

e.xtent that it would bar the Defendants from attempting to prove hlat DER 

interpreted the Act differently before the accident in question. The motion to 

limit issues is granted to the extent it would preclude evidence regarding the 

propriety of appointing a commission to investigate the accident. Similarly, 

DER 1 s motion to quash certain subpoenas is granted to the extent the subpoenas 

would lead to evidence regarding the appointment of the investigating 
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commfssion and: evidence regarding an unrelated investigation by DER, and 

d'enie·d: if!l> a~n otfler respects. 

OPINION 

ftle·se three proceedings were inittated by separate complaints fUed· 

by the Department of Environmental Resources (O'ER) on September 11, 198;4. 

The complaints arose from the circumstances surrounding an accident in which a 

m,i:ner wa•s kille·d at the Helen M\ini·ng: Company M:ine in Homer City, Indian'a 

County,. Pennsylvania on July 3,. 1983'. Defendants Wilbur Guile, Angelo 

Sw.anhart:,. and James Mi·lligan--whose complaints have been consolidated fol' 

hearing1--were all a.ssi.stant mi·ne foremen at the mine. DER's complaints 

allege that the: Defendants breached, in varying degrees, their duties 

attendant to the certificates of qualification whkh authorize the Defendants. 

t&' engage in the pr·ofess·ion of assistant m.ine foreman. DER is seeking a 

one-yea:r s:uspen·si·on of the certi.ficate of Mi 11 igan, and an absolute rev,ocati•' 

of the' certi,ficate·s of Guil'e and Swanhart. 

Tf'ti!S Opinion and Order addresses DER • s 11 Motion to Limit the lssu;es~ 

and· Moti•o·l1' to Q'uash Certain Subpoenas .. fHed· on September 27, 1988. 2 In its 

moti:on to limit issues, DER seeks to eliminate three issues (Numbers 35, 36 

and 44) which the Defendants Hsted in their response dated August 29, 1988 t'()) 

tt:le Board's Pre-Hearing Order No. 2. The issues in question state: 

1 The accident in questi'on spawned seven complaints against offi·cials. at the­
mine·.- The Boardrs May 12, 1988 Order consoHdated these complaints into two 
groups for hearing. One g·roup cons.; sts of the upper management of the 
mine--Michael Hancher, Clark McE11hoes, and: Jo:seph Dunn. The other grou:p 
originally consisted of Guile, Swanhart, Milligan, and Francis Dwyer, who we're 
a,n assistant foremen at the mine. On October 28, 1988, the Board granted: a1 
motion to dismiss the compl'a,int ag,ainst Dwyer. 

2 The Defendants filed a response to this motion. DER filed a reply to tlil:fs; 
res-po-nse, and the Defendants then filed a second response. 
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35. Whether DER•s acceptance of the examination practices at the 
Homer City Mine require a finding that decertification under 52 P.S. 
§11 is inappropriate. 

36. Whether DER•s acceptance of the examination practices at other 
mines similar to those at the Homer City Mine prevents DER from 
proceeding with the complaints against defendants under 52 P.S. §11 
et seq. 

44. Whether the Commission which was appointed by DER and upon whose 
investigation the complaints are based was improperly appointed in a 
fashion contrary to Section 401 of the Act. 

Related to its motion to eliminate these three issuesv DER seeks to 

bar the introduction of 67 exhibits which the Defendants intend to introduce 

at the hearing. DER argues that all of these exhibits should be barred 

because they tend to prove the Defendants• positions on the three issues 

stated above. In its Motion to Quash Certain Subpoenas, DER contests ten 

subpoenas which have been issued to 10 former and current DER employees. 3 

Again, DER argues that the evidence sought from these employees relates solely 

to proposed issues 35, 36, and 44, which DER contends are irrelevant. 

The .. examination practices .. mentioned in Defendants• issues 35 and 36 

seem to involve the proper method of testing whether the air in the mine was 

moving in its proper course and volume, and whether examinations must be 

conducted and recorded whenever a certified mine examiner enters the mine 

during idle shifts. DER argues that Section 228(a) of the Act, 52 P.S. 

§701-228(a), requires the use of an amemometer to measure the course and 

volume of air in the mine, and that this section also requires that 

examinations must be conducted and recorded when a mine examiner enters the 

mine on idle shifts. The Defendants contend that DER did not interpret 

Section 228(a) in this manner prior to the Homer City accident. 

3 The Defendants argue, without citation to legal authority, that DER's 
counsel may not represent former DER employees. This argument is rejected. 
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DER argues in its motion to 1 imit issues and in its reply to the' 

Defendants' response that Defendants' issues 35 and 36 are irrelevant because' 

they raise as a defense prior laxity of enforcement of Section 228(a). OER 

cites cases holding that prior laxity of enforcement by a government age:rtcy 

does not preclude the agency from enforcing statutes. See e.g., Commonwealth. 

v. Barnes & Tucker. Co., 455 Pa. 392, 319 A.2d 871 (1974), Lackawanna Refuse· 

R'emoval v. Commonwealth, DER, 65 Pa. Commw. 372, 442 A.2d 423 (1982). O'ER 

argues, with regard to issue 35, that even if DER had failed to enforce 

Sectiort· 228 previously at the Homer City Mine, the Board may still only 

consid'er whether the Defe·nd.ants have--during the period 1 isted in the 

complaint--violated the Act, 11 as the Board determines the Act is to be 

interpreted.'' (Motion, para. 18). Similarly, DER argues that whatever OER's 

actions. at other mines wer·e before the accident, the issue in this proceed·ing 

is stHl simply whether the Defendants have violated the Act during the peri'od1 

lfstedi tn the complaint. 

DER a 1 so argues that is sue number 44, concerning the manner in wfl;iic'h' 

the' Conml'tssion was appointed, is "irrelevant and vexatiouS 11 (Motion, par·a. 

32)i •. DER contends i.n its reply to the Defendants' response that Sect ion t24 

of the· Act,. 52 P.S. §701-124, allows DER to appoint a commission to 

i'nvesti:gate a fatal acciden,t, and that section 401(c) of the Act, 52 P.s .... 

§701.-401(c), does not dictate that such an investigation may only b~ conducted: 

by the distr'ict mine inspector. 

The Defendants argue in their response to DER's motion and in the'tr' 

re·spcmse to llER 1 s reply that i:ssues 35 and 36 are relevant. They contend t~?il'f 

DER 1 s a:neged acceptance of the examination practices at the Homer City· mir:1e 

and at other· mines is relevant because it shows that DER 1 s current interpr·et.a1-

tfon orf Section 228(a) differs from DER's interpretati.on before the acciden:t: •. 
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The Defendants contend that it is improper to judge them based upon an 

interpretation that was not developed until after the events upon which the 

complaints are based, citing Warren Sand and Gravel Co .. Inc. v. Commonwealth. 

DER, 20 Pa. Commw. 186, 341 A.2d 556, 566 (1975). Furthermore, the Defendants 

argue that decertification requires proof that, first, there was a violation 

of the act and, second, that the violation is such that it leads to the 

conclusion that the particular official is no longer qualified to protect the 

safety of miners, citing George Cerjanic, 1973 EHB 283. In making this 

determination, Defendants contend that the Board has applied a 11 reasonable 

man 11 standard, thus, it is relevant to examine past practices at Homer City 

and other mines to establish an 11 industry standard of conduct .. (Defendants• 

Response, p. 4). See, DER v. William Milesky, 1981 EHB 344. 4 

With regard to issue number 44, the Defendants argue that DER erred 

by appointing a Commission to investigate the accident. The Defendants 

contend that Section 401 of the Act, ·52 P.S. §701-401, required that this 

investigation be conducted by the mine inspector for the Helen Mine. The 

Defendants argue that the specific language of Section 401 takes precedence 

over the general language of Section 124 of the Act, 52 P.S. §701-124, which 

provides for the appointment of commissions to investigate any questions 

within the purview of the Act. 

..': ::.~. 

4 The Defendants also argue that evidence as to DER's acceptance of past 
examination practices is relevant to whether DER has violated their 
constitutional right to equal protection of the law by selectively enforcing the 
law against them, citing Commonwealth v. Webb, 1 Pa. Commw. 151, 274 A.2d 261 
(1971); appeal dismissed 445 Pa 609, 284 A.2d 499 (1971), Kroger v. O'Hara 
Township, 481 Pa. 101, 392 A.2d 266 (1978). Since we will allow the Defendants 
to present evidence regarding DER's alleged acceptance of certain practices in 
order to show DER's past interpretation of the Act, it is not necessary for us 
to address the Defendants' constitutional argument in this opinion. 
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We will deny DER • s motion to limit issues as to issues 35 and 36, 

although we do not completely agree with the Defendants' argument in support 

of the issues. The fact that DER might have accepted certain practices at th,e 

Homer City mine and other mines would not normally mean that DER is estopped 

from taking enforcement action to halt those practices. As DER correctly 

argues, prio,r laxity of enforcement is not a valid defense in an enforcement 

action. See, Sechan Limestone Industries v. DER, 1986 EHB 134, Sanner 

Brothers Coal Co. v. DER, 1987 EHB 202. A distinction must be drawn, however, 

between cases where DER was simply lax in enforcing a clear standard of 

conduct, and cases--such as the present one--where the defendants allege that 

DER has changed its interpretation of the statute or regulations which contain 

the standard. 

Section 228 of the Act, 52 P.S. , §701-228, is entitled "duties of 

mine examiners." Subsection {a) of Section 228 provides in relevant part: 

The mine examiner shall • • •• inspect to determine whether 
the air in each split is traveling in its proper course and 
in proper volume •••• No person on a non-coal producing 
shift {other than a certified [mine examiner] designated under 
this paragraph) shall enter any underground area in a gassy 
mine, unless such area, which shall include all places on that 
particular split of air, has been examined as prescribed in 
this subsection within three hours immediately preceding his 
entrance into such area. 

52 P.S. §701-228(a). On its face, this language does not lead to the 

inescapable conclusion that an anemometer must be used to determine whether 

the air is moving in its proper course and volume, and that mine examiners 

must conduct and record examinations whenever they enter the mine during idle 

shifts. Thus, the Defendants' argument that DER has changed its 

interpretation of Section 228 is at least plausible, and the Defendants must 

be given the opportunity to prove it. DER may not prosecute the Defendants 

based upon an interpretation which was devised after the events on which the 
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prosecution is based. See Warren Sand & Gravel Co. v. Commonwealth, DER, 20 

Pa. Comrnw. 186, 341 A.2d 556, 566 (1975). 5 We emphasize, however, that we 

would not accept this type of evidence if we felt that DER's current inter­

pretation of Section 228 was beyond serious dispute, thus rendering the 

Defendants' contention implausible. The danger with allowing this type of 

evidence is that, if not properly limited in scope, it would allow the 

Defendants to distract our attention from the main issue of the Defendants• 

responsibilities. We will allow the evidence, but we will carefully monitor 

the Defendants' presentation to assure that it is kept within the bounds 

outlined above. 6 

With regard to issue 44, we will grant DER's motion and strike this 

issue. DER alleges that the appointment of the commission to 

investigate the accident was authorized by Section 124 of the Act, 52 P.S. 

§701-124, which provides in relevant part: 

The secretary may, at his di.scretion, appoint a commission 
for the purpose of investigating any question within the 
purview of this act to enable him to make a decision in 
accordance therewith • • • • 

52 P.S. §701-124. The Defendants' argument, on the other hand, is based upon 

Section 401(c) of the Act, 52 P.S. §701-401(c), which provides in relevant 

part: 

The said mine inspector shall proceed to investigate [any fatal 
accident] and ascertain the cause of the accident, and make a 
record thereof •••• If it is found, upon investigation, that 
the accident is due to the violation of any of the provisions 

5 We recognize that DER is entitled to change its interpretation of 
statutory language. However, it must do so in a prospective manner, and not 
impose a "penalty" (as opposed to, for example, ordering someone to abate a 
nuisance) upon someone who relied upon the former interpretation. 

6 In determining that this evidence is relevant, we are not foreclosing other 
arguments which may be raised to limit it--for example, that the evidence is 
unduly repetitive. 
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of this act by any person other than those who may be deceased, 
the mine inspector in the district shall institute appropriate 
proceedings against such person or persons. 

52 P.S. §701-401. 

We disagree with the Defendants• argument that Section 401 required 

that DER•s investigation in this case be conducted by a mine inspector rather 

than a commission. In our view, Section 124 authorized DER to appoint a 

commission to investigate this accident, because determining whether any 

violation caused the accident is 11 a question within the purview of the act .. as 

stated in Section 124. While it might normally be a mine inspector•s 

responsibility to investigate a fatal accident, we see no reason to construe 

Section 124 narrowly and hold that DER may not appoint a commission to conduct 

such an investigation. Accordingly, we will grant DER 1 s motion as to issue 

44. 

DER also argued in its motion to limit issues that several of the 

Defendants• exhibits should be barred from the hearing because these exhibits 

relate to the issues which DER contends are irrelevant. Most of these 

exhibits relate to issues 35 and 36, which we have held are relevant in this 

proceeding. Therefore, the exhibits relating to these issues are also 

relevant. As to certain other exhibits (specifically, D-29 and D-36-42), we 

question their relevance, but we will withhold ruling on admissibility until 

the hearing because it is difficult to determine whether the exhibits are 

relevant until the hearing is underway. 7 DER is free to raise any objection 

to the Defendants• exhibits at the hearing. 

7 For example, some of the Defendants• proposed exhibits may become relevant 
depending upon what issues DER raises in its case-in-chief. 
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With regard to DER's motion to quash certain subpoenas, we will grant 

this motion as to Walter Vicinelly and grant it in part as to Thomas Ward, but 

we shall deny it as to all other DER employees and former employees. 

The subpoenas to DER employees other than Walter Vicinelly and Thomas 

Ward are related to issues 35 and 36--DER's alleged acceptance of mining 

practices at Homer City and other mines which were similar to those for which 

the Defendants are now being prosecuted. As we stated above, issues 35 and 36 

are relevant to the extent that DER may have changed its interpretation of 

Section 228 of the Act, 52 P.S. §701-228, and is seeking to apply the new 

interpretation here. Therefore, we shall deny the motion to quash the 

subpoenas issued to State Mine Inspectors Richard Murphy, James Richards, 

Raoul Vicinelly, Frank Pohopin, Joseph Ardini, Felice Libertini, and Robert 

Monaghan, and to retired inspector John Swick. 

We shall grant the motion to quash the subpoena issued to retired 

Deep Mine Safety Bureau Director Walter Vicinelly. The Defendants contend 

that Mr. Vicinelly has been subpoenaed to testify on the appointment of the 

commission that investigated the accident "as well as other issues" 

(Defendants• response to DER's motion, para. 29). As we stated above, DER had 

the discretion under Section 124 of the Act, 52 P.S. §701-124, to appoint a 

commission to investigate the accident. Therefore, Mr. Vicinelly's testimony 

on this issue is unnecessary. With regard to the Defendants' allegation that 

Mr. Vicinelly would testify on "other issues," we will not uphold the subpoena 

on this vague basis. 

We will grant, in part, DER's motion to quash the subpoena issued to 

Deep Mine Safety Bureau Director Thomas Ward. The Defendants state that Mr. 

Ward is being subpoenaed because he is the custodian of certain records sought 

by Defendants (Defendants' Response to DER's motion, para. 21). Some of the 
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documents which the Defendants seek from Mr. Ward, however, are clearly 

irrelevant. Specifically, the records relating to appointment of the 

commission which investigated this accident and records concerning an alleged 

investigation of q member of the United Mine Workers whom DER did not take 

action against, are beyond the scope of this proceeding. In our view, these 

are spurious issues which can only distract us from the main issue of whether 

the Defendants have breached their responsibilities. Therefore, we will grant 

DER's motion to quash Mr. Ward's subpoena to the extent that it seeks 

production of the records described above, and deny the motion in all other 

respects. 
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ORDER 

AND NOW, this 30th day of November, 1988, it is ordered that: 

1) DER's motion to limit issues is denied as to Defendants' proposed 

issues 35 and 36, and granted as to Defendants' proposed issue 44. 

2) DER's request to bar the introduction of Defendants' proposed 

Exhibits D-2 through D-21, D-29, D-36 through D-42, D-45 through D-61, and 

D-63 through D-84, is denied without prejudice to DER's right to object to 

these Exhibits during the hearing. 

3) DER's motion to quash certain subpoenas is granted as to the 

subpoena issued to Walter Vicinelly, and granted in part as to the subpoena 

issued to Thomas Ward to the extent that this subpoena requires the production 

of documents relating to appointment of the commission which investigated the 

Homer City accident, and documents relating to an alleged investigation by DER 

of an incident involving a member of the United Mine Workers. DER's motion to 

quash the subpoenas issued to Richard Murphy, James Richards, Raoul Vicinelly, 

Frank Pohopin, Joseph Ardini, Felice Libertini, Robert Monaghan, and John 

Swick is denied. 

DATED: November 30, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

nb 

For the Commonwealth, DER: 
Gail B. Phelps, Esq. 
Regulatory Counsel 
For Appellant: 
R. Henry Moore, Esq. 
Pittsburgh, PA 
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NEW HANOVER TOWNSHIP, et a 1. 
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COfM1NWEALTH OF PENNSYLVANIA, 
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. . . . 
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EHB Docket No. 88-119-W 

M. DIANE SM111H 
SECRETARY TO ·T.HE 'SQARQ 

NEW HANOVER CORPORATION, Permittee . . Issued: November 30, 1988 

Synopsis 

OPINION AND ORDER SUR 
BROWNING-FERRIS INDUSTRIES, INC 1 S 

llllTION FOR PROTECTIVE ORDER 

A motion for protective order is.granted to the extent appellant is 

seeking irrelevant information regarding the corporate and financial relation­

ship between a prospective purchaser and the current owner of a landfill and 

is denied to the extent appellant is seeking relevant information regarding 

techn i ca 1 and genera 1 assistance given by the prospective owner to the curr.ent 

landfill owner as part of the permitting process. 

OPINION 

This matter was initiated on March 29, 1988 with the filing of a 

notice of appeal by New Hanover Township (Township) challenging the issuance 

of Solid Waste Permit No. 101385, National Pollutant Discharge Elimination 

System (NPDES) Permit PA 0052345, and a water quality certification by the 

Department of Environmental Resources (Department) to New Hanover Corporation 

(Corporation). The Township also challenged the Department•s waiver of permit 

requ i.rements under the Dam Safety and Encroachments Act, the Act of November 
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26, 1978, P.L. 1375, as amended, 32 P.S. §693.1 et seq. and its failure to 

require permits under certain other statutes administered by the Department. 

These approvals by the Department authorized the construction and operation by 

the Corporation of a municipal waste landfill in New Hanover Township, 

Montgomery County. 

On October 17, 1988, Browning-Ferris Industries, Inc. (BFI) filed a 

motion for stay and for protective order to prevent the Township from deposing 

Alan Magan, a BFI employee, and from seeking production of BFI's documents 

pursuant to Pa.R.C.P. 4012. The subpoena served on Magan requests that he 

produce 11 any and all documents relating in any way to New Hanover Corporation, 

Albert Marinari, James Marinari, the proposed New Hanover Corporation landfill, 

the wetlands in New Hanover Township, and the proposed leachate treatment 

plant at New Hanover Corporation landfill.'' The Board granted BFI's motion 

for stay on October 27, 1988 pending the outcome of the motion for protective 

order. 

In support of this motion, BFI pointed to the rulings made by the 

Board in its September 22, 1988 opinion and order dealing with various other 

discovey disputes that have arisen in the course of this appeal. In that 

opinion, the Board held that it was without authority to join BFI, a 

prospective purchaser of the landfill operator's stock, as a party to this 

appeal. As a result, the Board granted a protective order limiting the 

deposition of James Marinari, a Secretary/Treasurer of the Corporation, to 

issues related to technical assistance provided by BFI to the Corporation 

during the preparation of the permit application and excluding information 

regarding the Corporation's commercial, financial and corporate negotiations 

with BFI. The Board also granted a motion for a protective order for 

information generated by Roy F. Weston, the company that provided engineering 
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services relating to BFI's evaluation of its option agreement to both the 

Corporation and BFI. 

BFI now asserts, on the strength of those two protective orders, that 

the Township should also be prohibited from deposing Magan regarding the same 

issues on which it sought to depose Weston and Marinari. BFI also argues that 

the subpoena for a deposition and documents seeks irrelevant information. 

On November 7, 1988, the Township filed its response opposing the 

motion, claiming it is seeking relevant information and documenting corres­

pondence between Magan and other individuals in order to implicate Magan and 

BFI as active participants in the permitting process. 

Pa.R.C.P. 4012(a) states: 

(a) Upon motion by a party or by the per­
son from whom discovery or deposition is 
sought, and for good cause shown, the court 
may make any order which justice requires 
to protect a party or persons from unreason­
able annoyance, embar·rassment, oppression, 
burden or expense. 

The current discovery dispute can be resolved within the framework established 

by the Board's September 22, 1988 opinion and order. 

In the previous Board order, a motion for a protective order on a 

similarly worded subpoena request of Roy F. Weston was granted because the 

Board found the request to be overbroad and irrelevant to the extent it 

included documents prepared by Weston, an outside engineering consultant, for 

BFI to use in evaluating its option agreement to purchase the Corporation •. 
;·,f· 

The Board added that disclosure of BFI's commercial relationships could fnjure 

BFI in anticipated contract negotiations. 

In ruling on a protective order for Marinari, an officer of the 

Corporation, the Board held that Marinari could be deposed regarding any 
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technical assistance provided by BFI to the Corporation during the permitting 

process, but not regarding the Corporation's option agreement negotiations 

with BFI. The Corporation admitted that BFI provided the Corporation with 

technical assistance and general support in the permitting process1 and it 

was this limited information the Board found to be discoverable. 

Consistent with the Board's previous order on discovery matters, this 

protective order will be granted in part to exclude questions and document 

requests dealing with the corporate and financial relationship between the 

Corporation and BFI, while allowing any questions of this BFI employee 

relating to any technical assistance provided by BFI to the Corporation during 

the permitting process. 

1 In a reply brief dated November 15, 1988, BFI argues that each document 
attached to the Township's brief, for the purpose of demonstrating Magan and 
BFI's involvement in the permitting process, fails to establish any such 
involvement. The brief goes on to suggest that Magan and BFI were not actively 
involved in the permitting process at all (Reply Brief, p.4), but rather 
participated only as observers concerned with the permitting process because of 
BFI • s potentia 1 ownership interest at the landfi 11. , 

This directly contradicts statements made by the Corporation in its Memo­
randum of Law in Support of Permittee's Motion for a Protective Order Prohibit­
ting Inquiry into Certain Matters and Governing the Disclosure of Confidential 
Commercial Information (filed with the Board on May 13, 1988), which states, 
11Consistent with protecting its possible future interest, BFI provided New 
Hanover Corporation with technical assistance and general support to assist in 
the permitting process. For example, BFI has made presentations to New Hanover 
Township, communicated with Montgomery County officials and assistated in 
development of a state-of-the-art leachate treatment plant ... (Memorandum, p.2). 
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AND NOW, this 30th day of November, 1988, it is ordered that Browning­

Ferris Industries, Inc.•s Motion for Protective Order relating to the 

deposition of Alan Magan is granted in part and denied in part; New Hanover 

Township may depose Magan concerning any technical support or assistance 

provided by BFI to New Hanover Corporation during the permitting process. 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE WOElfliNG,C! 

DATED: November 30, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

for the Commonwealth, DER: 
Mary Young, Esq. 
Eastern Region 

For New Hanover Township: 
Albert J. Slap, Esq. Alan Lee Levengood, Esq. 
SLAP, WILLIAMS & CUKER and Pottstown, PA 
Philadelphia, PA 

for Paradise Watchdogs: 
John E. Childe, Esq. 
Hummelstown, PA 

for Boyertown Area School District: 
Jeffrey T. Sultanik, Esq. 
PEARLSTINE/SALKIN ASSOCIATES Lansdale, PA 

for New Hanover Corporation: 
Hershel J. Richman, Esq. 
Janet S. Kole, Esq. 
Mark A.Stevens, Esq. Mark D. Jonas, Esq. 
COHEN, SHAPIRO, POLISHER and SILVERMAN AND JONAS 

SHIEKMAN & COHEN Norristown, PA 
Philadelphia, PA 

for Browning-ferris Industries, Inc.: 
Joann Hyle, Esq. 
Stephen S. Phillips, Esq. 
PEPPER, HAMILTON & SCHEETZ 
Philadelphia, PA 

H72 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 1 71 01 

717-787-3483 

TELECOPIER: 717-783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

CHESTER COUNTY SOLID WASTE AUTHORITY : EHB Docket Nos. 87-441-W 

v. 
: 88-112-W 
: 88-205-W . . 

C(JM)NWEALTH OF PENNSYLVANIA 
DEPARTIENT OF ENYIROJIENTAL RESOURCES 

. . 
: Issued: December 2, 1980 

Svnopsis 

OPINION AND ORDER SUR 
MOTIONS TO DISMISS AND CONSOLIDATE 

Notice of violation requiring the recipient to submit sample results 

to the Department of Environmental R.esources constitutes an appealable action. 

OPINION 

Chester County Solid Waste Authority (CCSWA) is a municipal authority 

which owns and operates the Lanchester Landfill (landfill) in Lancaster and 

Chester Counties. 

The previous owner of the landfill leased part of the property to 

I.U. Conversion Systems, Inc., now known as Envirosafe Corporation, for a 

hazardous waste site. The former owner•s closure plans were under review by 

the Department of Environmental Resources (Department) and the U.S. Environ­

mental Protection Agency (EPA) at the time CCSWA acquired the property. In 

early 1987, CCSWA submitted plans for remedial work on the closure plans at 
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the site to the Department. Once the plans were approved, the work was put up 

for bid and eventually awarded to Rollins Environmental Services, Inc. 

(Rollins). 

On September 15, 1987, the Department issued an order to CCSWA 

directing CCSWA to control erosion and sedimentation and the discharge of 

leachate at its municipal waste landfill, to submit revised erosion, 

sedimentation and closure plans, and to submit a closure bond and proof of 

insurance for the former hazardous waste site. Pursuant to cited provisions 

of the Solid Waste Management Act, the Act of July 7, 1980, P.L. 380, as 

amended, 35 P.S. §6018.101 et seq. (SWMA), CCSWA appealed from that order on 

October 1, 1987, and that appeal was docketed at No. 87-441-W. 

On February 18, 1988, the Department issued CCSWA a notice of viola­

tion regarding remova 1 of hazardous waste sediment and runoff in the la·ndfiH. 

CCSWA filed an appeal from the notice of violation on March 23, 1988, and that 

appeal was docketed at No. 88-112-W. 

On April 18, 1988, the Department issued a letter to CCSWA denying a 

number of permit and permit modification applications based, in part, on vio­

lations listed in the September 15, 1987 order and the February 18, 1988 

notice of violation. CCSWA appealed from this letter on May 19, 1988, and the 

appeal was docketed at No. 88-205-W. 

On June 21, 1988, the Department filed a motion to dismiss the appeal 

at Docket No. 88-112-W, arguing that the February 18, 1988 notice of violation 

was not a final action affecting CCSWA's rights or duties and, therefore, was 

not appealable to this Board. The Department also requested that the Board 

consolidate all of CCSWA's appeals, since they involve common questions of law 

and fact and the May 19, 1988 appeal references and incorporates the two 

ear 1i er appea 1 s. 
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CCSWA filed its response to the motion on July 11, 1988, alleging 

that if the February 18, 1988 notice of violation was not appealable as a 

matter of law when it was appealed, it became an appealable action on April 

18, 1988, since it formed part of the basis of the decision to deny the permit 

and permit modification applications. CCSWA also requested that the appeals 

be consolidated in order to preserve the allegations made in its appeal from 

the February 18, 1988 notice of violation, specifically that the notice of 

violation becomes a permanent part of the Department's record and is consid­

ered in future applications for permits, permit expansions and modifications, 

and other actions, and, therefore, could cause substantial harm if not 

expunged. 

Actions of the Department are appealable only if they are adjudica­

tions within the meaning of the Administrative Agency Law, 2 Pa.C.S.A. §101, 

or .. actions" under §1921-A of the Administrative Code, the Act of April 9, 

1929, P.L. 177, as amended, 71 P.S. §510-21, and 25 Pa.Code §21.2(a)(1). Ad­

judications are defined as those actions which affect the personal or property 

rights, privileges, immunities, duties, liabilities or obligations of the 

party. While the Board has generally held that a notice of violation is not 

appealable because it does not affect the recipient's rights or duties, we 

have also held that ..... the title of a document is not necessarily determina­

tive of its substantive effect. 11 
_ Chester County Solid Waste Authority v. DER, 

1986 EHB 1169, 1170. Thus, it is necessary to evaluate the substantive effect 

of a document entitled 11 Notice of Violation .. before it can be concluded that 

it does not affect the rights or duties of the recipient. 

We have examined the language of the February 18, 1988 notice of vio­

lation and conclude that, in part, it does constitute an adjudication which is 
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reviewable by the Board. The notice begins with a recitation of the viola­

tions at the landfill. The second portion of the letter then states: 

In order to achieve compliance with the SWMA, 
the implementation of the following procedures is 
reconunended: 

A. Submit to the Department. copies of all lab 
analysis conducted on discharged water from 
the sedimentation pond and results on sedi­
ment deposited in the municipal waste land­
fi 11. Times and date.s of a 11 referenced 
activities along with sample results should 
be submitted to the Department by February 
26, 1988. 

B. The Department sent a letter, dated October 
15, 1987, which indicated the following: 

Finally we are not convinced that the 
liquid in Manhole No. 1 is from the 
storm water pond. Even if this is 
the case, this condition must be cor­
rected since all the leachate manholes 
must be watertight. The investigation 
and proposed corrective actions must 
be reviewed and approved by the Depart­
ment. 

To this date, the Department has not received 
any data concerning the above matter. Again, 
the closure approval is contingent upon the 
Department's satisfaction with this investi­
gation and corrective action. 

(emphasis added) 

The letter, as it relates to analysis of the sedimentation pond effluent and 

the sediments, imposes an affirmative obligation upon CCSWA to submit 

laboratory results to the Department by a date certain. It, therefore, 

operates as an order and is appealable to the Board. South Hanover Township 

Board of Supervisors v. DER, EHB Docket No. 88-166-M (Opinion and order issued 

November 4, 1988). Paragraph B, however, merely reminds CCSWA that it has 

failed to submit information as requested in an October 15, 1987 letter from 

the Department and that the Department cannot approve CCSWA's closure plan 
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until it receives the information. It does not affect CCSWA•s duties or obli­

gations and is not reviewable by the Board. 

Finally, because all three appeals in this matter involve the same 

landfill and common issues of fact and law, consolidation is appropriate. 

0 R 0 E R 

AND NOW, this 2nd day of December, 1988, it is ordered that: 

1) The Department of Environmental Resources• motion to dismiss 

at Docket No. 88-112-W is denied as it relates to Paragraph A of its 

February 18, 1988 letter and granted as it relates to Paragraph B of 

the letter; and 

2) The Department•s motion to consolidate is granted and Docket 

Nos. 87-441-W, 88-112-W, and 88-205-W are consolidated at Docket No. 

87-441-W. 

DATED: December 2, 1S83 

cc: Bureau of litigation 
Harrisburg, PA 
For the Commonwealth, DER: 
Kurt J. Weist, Esq. 
Central Region 
For Appellant: 
James E. McErlane, Esq. 
Ellen M. Resinski, Esq. 

ENVIRONMENTAL HEARING BOARD 

~w~· 
MAXINE WOELFLING,~ t;;;1 

tVdk-.dd; 
WILLIAM A. ROTH, ~timER 

~~ 
ROBERT 0. MYERS I MEMBER 
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: EHB Docket No. 88-415~w . . . . 

M. DIANE $MITt! 
SECR!rrARY '1'0 nl~~p 

C(IM}ftWEAllH OF PEitNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: December 2, 1988 

OPINION AND ORDER 

Synopsis 

The Board is without jurisdiction to hear an appeal from the Bucks 

County Department of Health's affirmance of the denial of a request to extend 

the construction deadline for a rural residence permit under §7 of the 

Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965) 

1535, as amended, 35 P.S. §750.7. Rather than dismiss the appeal, the Board, 

pursuant to 42 Pa.C.S.A. §5103(a), transfers it to the Bucks County Court of 

Common Pleas, which properly has jurisdiction under 42 Pa.C.S.A. §933(a)(2). 

OPINION 

This matter was initiated by the Rushland Group, Inc. (Rushland) on 

October 11, 1988 with the filing of a notice of appeal seeking the Board's 

review of the Bucks County Department of Health's (Health Department) Septem~ 

ber 27, 1988 letter affirming the denial of Rushland•s request for an 

extension of the construction date for a rural residence permit under §7 of 

the Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L. 

(1965) 1535, as amended, 35 P.S. §750.7 (Sewage Facilities Act). The Health 



Department had, on September 20, 1988, held a hearing concerning the denial of 

Rushland's request. 

After reviewing Rushland's pre-hearing memorandum, it became apparent 

to the Board that Rushland's appeal was not from an action of the Department 

of Environmental Resources under the Sewage Facilities Act, and, therefore, 

the Board would be without jurisdiction to hear it. The Board, on November 

14, 1988, conducted a telephonic conference call with the parties to discuss 

the issue of jurisdiction.1 The Board explained to the parties that under 

the Sewage Facilities Act and its own precedent it lacked jurisdiction and the 

appeal should be transferred to the Bucks County Court of Common Pleas. The 

Board then advised the parties that it would issue an opinion and order 

addressing the issue. 

Under §8 of the Sewage Facilities Act local agencies, such as the 

Health Department, are empowered to administer and enforce the permitting 

program for on-lot sewage disposal systems in §7 of the statute. Section 

16(a) of the Sewage Facilities Act provides in pertinent part that: 

Any person aggrieved by an action of a 
sewage enforcement officer in granting or 
denying a permit under this act shall have 
the right within thirty days after receipt 
of notice of the action to request a hear­
ing before the local agency... Hearings 
under this subsection and any subsequent 
appeal shall be conducted pursuant to the 
Act of December 2, 1968 (P.L. 1133, No.353), 
known as the 'Local Agency Law' ••• 

The letter which Rushland appealed to the Board is the Health Department's 

decision relating to the §16(a) hearing on Rushland's permit denial. As a re­

sult, we are without jurisdiction to entertain an appeal from the Health 

Department's letter. Thomas Fahsbender v. DER, EHB Docket No. 87-514-W 

1 The Board may, sua sponte, raise the issue of its jurisdiction at any time. 
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(Opinion and order issued May 18, 1988). Jurisdiction over Rushland's appeal 

properly lies in the Bucks County Court of Common Pleas pursuant to the Loc,al 

Agency Law, 2 Pa.C.S.A., Ch. 7B, and 42 Pa.C.S.A. §933(a)(2). 

Rather than dismiss Rushland's appeal for lack of jurisdiction, we 

are required by 42 Pa.C.S.A. §5103(a) to transfer this appeal to the Bucks 

County Court of Common Pleas. That section of the Judicial Code provides i-n 

relevant part that: 

••• A matter which is within the exclusive 
jurisdiction of a court or district justice 
of this Commonwealth but which is commenced 
in any other tribunal of this Commonwealth 
shall be transferred by the other tribunal 
to the proper court or magisterial district 
of this Commonwealth where it shall be 
treated as if originally filed in the trans­
feree court or magisterial district of this 
Commonwealth on the date when first filed in 
the other tribunal. 

"Tribunal" is defined in 42 Pa.C.S.A. §5103(d) as including any 

judicial officer of this Commonwealth vested 
with the power to enter an order in a matter, 
the Board of Claims, the Board of Property, 
the Office of Administrator for Arbitration 
Panels for Health Care and any other similar 
agency. 

Because the Board is such a tribunal, transfer of this matter is both appro­

priate and required. 
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AND NOW, this 2nd day of December, 1988, it is ordered that the 

appeal of Rushland Group, Inc. is, pursuant to 42 Pa.C.S.A. §5103(a), 42 

Pa.C.S.A. §933(a)(2), the Local Agency Law, 2 Pa.C.S.A. Chapter 7B, and §16(a) 

of the Sewage Facilities Act, transferred to the Bucks County Court of Common 

Pleas. 

DATED: December 2, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Janice V. Quimby, Esq. 
Eastern Region 
For Appellant: 
Robert L. White, Esq. 
Langhorne, PA 
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WILLIAM FIORE, t/d/b/a MUNICIPAL 
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COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

.. . 
: EHB Docket No. 87-181-W . . . . . . . . 
: Issued: December 5 :.· 1988 

OPINION AND ORDER SUR 
MOTION FOR SUII4MY JUDQltENT 

Synopsis 

The Department 1 s motion for sumary judgment is granted. The Depa.rt.­

ment may revoke a permit issued under the Solid Waste Management Act, the Aet 

of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq., on the basis 

of violations of that Act established by a consent order and agreement and: by 

the Comonwealth Court 1 s contempt adjudication based on non-compliance with 

the consent order and agreement. Since the violations are established:, there 

is no genuine dispute of material fact and, pursuant to §503{c) of the SWMA, 

the Department is entitled to judgment as a matter of law. 

OPINION .: ,: .. ~ 
.·~ •... \ . 

This matter was initiated with William Fiore 1 s May 11, 1987 fi'fi:ng,· of ,., 

a notice of a,ppea l from the Department of Environmental Resources 1 
· · ·• 

(Department) April 7, 1987 revocation of Solid Waste Permit No. 3008631 

1 The April 7, 1987 letter also revoked Permit No. 300679 authorizing the 
operation of Site 11 C." This revocation was not appealed by Fiore and we do no:t 
address it here. 
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which authorized the operation of Site "A" at Fiore's solid waste disposal 

facility in Elizabeth Township, Allegheny County. The basis for the revoca­

tion was Fiore's lack of ability or intention to comply with the Solid Waste 

Management Act, the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. 

§6018.101 et ~· (SWMA). 

On October 22, 1987, the Department moved for summary judgment, 

contending that no material facts remained at issue in light of previous 

determinations by the Board and the Commonwealth Court that Fiore's violations 

of statutes and regulations were established, and that, as a result, the De­

partment's revocation of the permit was proper under §503(c) of the SWMA and 

it was entitled to judgment as a matter of law. Fiore did not respond to the 

Department's motion. 

Based on our review of the Commonwealth Court's decisions, our prior 

decisions, and Fiore's convictions in the Allegheny County Court of Common 

Pleas, we find that there are no dis.putes as to material fact, that the 

Department's revocation of Fiore's permit under §503(c) of the SWMA was not an 

abuse of discretion, and that the Department is entitled to judgment as a 

matter of law. 

In order to understand the context of the permit revocation, a review 

of the past relationship between the parties follows. 2 

Fiore owned and operated solid waste disposal facilities in Elizabeth 

Township, Allegheny County, under the name Municipal and Industrial Disposal., 

Company. On November 14, 1979, the Department approved the temporary stor~ge. 
" of hazardous waste at Fiore's facilities for 90 days. In 1980, this approval 

was extended pending tests to determine whether the wastes could be discharged 

2 The facts are taken from Commonwealth of Pa., DER v. Fiore, No. 2083 C.D. 
1983 (unreported Memorandum Opinion, filed October 28, 1983). 
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into a disposal pit, known as Site B. The extension ended on May 4, 1981. On 

May 4 and July 31, 1981, and November 5, 1982, the Department informed Fiore 

that the waste must be removed from the temporary pits. As a result of waste 

remaining in the temporary storage pits, industrial and hazardous wastes were 

discharged into waters of the Commonwealth. 

On January 25, 1983, the parties entered into a consent order and 

agreement (CO&A) requiring Fiore to, inter alia, remove the waste in the 

temporary pit, submit a closure plan, refrain from expanding the hazardous 

waste facility or constructing a facility which is not permitted, and to pay 

various civil penalties. The CO&A contained findings of fact, including 

Fiore's unlawful discharge of industrial and hazardous waste and the failure 

of Fiore to comply with conditions of the approval to store hazardous waste in 

the temporary waste pit. 

When Fiore failed to comply with the CO&A, the Department petitioned 

Commonwealth Court to enforce the CO&A and to issue a contempt citation 

against Fiore. In a memorandum opinion and order dated October 28, 1983, the 

Commonwealth Court held that the CO&A represented a final action of the 

Department which could have been appealed. Since Fiore did not appeal the 

CO&A, he was precluded from attacking its content or validity in the 

enforcement proceeding. Commonwealth of Pa. DER v. Fiore, No. 2083 C.D. 

1983 (Unreported Memorandum Opinion, filed October 28, 1983), citing 

. Commonwealth. DER v. Derry Township, 466 Pa. 31, 351 A.2d 606 (1976). The 

Commonwealth Court proceeded to enter a contempt citation against Fiore for 
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failing to comply with the January 25, 1983 CO&A. 3 

In August, 1983, the Department suspended Solid Waste Disposal Permit 

No. 300679 for Fiore's failure to comply with the CO&A, 4 and Fiore appealed 

the suspension to the Board at Docket No. 83-160-G. The Board, in ruling upon 

the Department's motion for summary judgment at 1984 EHB 643, ruled that the 

Commonwealth Court's finding at No. 2083 C.D. 1983 that Fiore violated para­

graphs 4, 5, 7, and 95 of the CO&A was not subject to challenge because it 

was res judicata6 for purposes of the appeal of the permit suspension. 7 

The Board then granted summary judgment to the Department, ruling that the 

violations of the CO&A justified suspension of the permit pursuant to §503(c) 

of the SWMA. The Commonwealth Court affirmed the Board's decision in Fiore v. 

Comrn. Dept. of Env. Res., 96 Pa.Cmwlth. 477, 508 A.2d 371 (1986). 

The Department then denied Fiore's application for renewal of his 

hazardous waste transporter's license, and Fiore appealed that denial to the 

3 On appeal to the Pennsylvania Supreme Court, 506 Pa. 564, 486 A.2d 950 
(1985), the contempt citation was affirmed, although some other provisions 
of the order were stayed pending remand to the Commonwealth Court for further 
determination of the suitability of the Phase II pit for storage or disposal of 
waste material. 

4 That permit, Permit No. 300679, has since been revoked by the Department. 
See footnote 1. 

5 The Pennsylvania Supreme Court stayed part of the Commonwealth Court's 
order pending remand; however, it affirmed the adjudication of civil contempt 
for violations of paragraphs 4, 5, 7, and 9 of the CO&A. 

6 The Commonwealth Court's opinion at 508 A.2d 371 (1986) affirmed the 
Board's opinion at 1984 EHB 643, distinguishing collateral estoppel and~ 
judicata, noting that regardless of how the preclusion was characterized, Fiore 
was precluded from challenging the CO&A. 

7 We note that unreported opinions have no precedential value; however, we 
are relying on the contempt adjudication only for the facts established for 
purposes of~ judicata/ collateral estoppel. 
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Bo.ard at Docket No. 84-292-G. The Board granted the Department • s motion for 

summary judgment at 1985 EHB 414, holding that as a result of the ,ConunoAwea~'ti.t:J 

Court's finding concerning violations ·of the CO&A, no disputes over ;materi~a~ 

facts existed and §503(c) of the SWMA entitled the Department to judgment as ;a 

matter of law. In a memorandum opinion at No. 705 C.D. 1985, filed April 4, 

1986, the Conunonwealth Court affirmed the Board's opinion. 

Fiore's permit application to operate a hazardous waste disposal 

facility was denied by the Department on the grounds of Fiore's inability and 

unwillingness to comply with the law and appealed by Fiore to the Board at 

Docket No. 85-020-G. Again, at 1985 EHB 527, the Board granted the 

Department's motion for sununary judgment, holding that §503(c) of the SWMA 

provided for the denial of a permit 11 for a demonstrated lack of ability or 

intention to comply with the SWMA •as indicated by past or continuing 

violations• (emphasis supplied) 11 and that the prior decisions of the Co11111KJ.n• 

wealth Court and the Board established such violations. The Commonwealth 

Court affirmed the Board's decision in a memorandum opinion at No. 1692 C.D. 

1985 filed July 8, 1985. 

Finally, Fiore has been convicted in the Court of Conunon Pleas of 

Allegheny County of 57 counts of criminally violating environmental laws,8 

including operating a hazardous waste facility without a permit, willful 

discharge of an industrial and hazardous waste into waters of the 

Conunonwealth, and unauthorized disposal of residual waste. 

Sununary judgment may be granted when 11 the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the 

8 Criminal Complaint filed June 6, 1985, OTN No. B109012-1, CC No. 8508740A. 
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affidavits, if any, show that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a matter of law. 11 

Pa.R.C.P. 1035(b), Glen Irvan v. DER, EHB Docket No. 87-158-W (Opinion and 

order issued October 31, 1988). 

In the present case, Fiore is precluded from denying the findings of 

violations by the Department in the CO&A and the findings in the contempt 

adjudication by the Commonwealth Court. See above cited cases. Although we 

must look at the facts in the light most favorable to Fiore, Robert C. Penoyer 

v. DER, 1987 EHB 131, we are hard-pressed to cast any favorable light on 

Fiore's compliance history. Violations have already been found to exist and 

Fiore is precluded from challenging them; therefore, no material facts can be 

disputed. All that remains for our determination is whether the Department is 

entitled to judgment as a matter of law. 

Section 503(c) of the SWMA states: 

(c) In carrying out the provisions of 
this act, the department may deny, suspend, 
modify, or revoke any permit or license if 
it finds that the applicant, permittee or 
licensee has failed or continues to fail to 
com 1 with an rovision of this act, the 
act of June 22 1 7 P.L. 1987 No. 394 
known as 11 The Clean Streams Law, 11 the act 
of January 8, 1960 (1959 P.L. 2119, No.787), 
known as the ••Air Pollution Control Act, 11 

and the act of November 26, 1978 (P.L. 1375, 
No. 325), known as the 11 Dam Safety and En­
croachments Act, 11 or any other state or 
federal statute relating to environmental 
protection or to the protection of the pub­
lic health, safety and welfare; or any rule 
or regulation of the department; or any order 
of the department; or any condition of any 
permit or license issued by the department; 
or if the department finds that the applicant, 
permittee or licensee has shown a lack of 
ability or intention to comply with any pro­
vision of this act or any of the acts referred 
to in this subsection or any rule or regula­
tion of the department or order of the depart-
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ment, or any condition of any permit or 
license issued by the department as indicated 
by past or continuing violations. In the case 
of a corporate applicant, permittee or 
licensee, the department may deny the issuance 
of a license or permit if it finds that a 
principal of the corporation was a principal 
of another corporation which committed past 
violations of this act. 

(emphasis ·added) 
(footnotes omitted) 

Fiore•s lack of ability or intention to comply with the SWMA has been 

amply demonstrated by his violations of the CO&Aa the Commonwealth Court•s 

contempt adjudication, and his criminal convictions. These numerous and 

repeated violations justify the revocation of his permit under §503(c) of the 

SWMA. Thus, the Department acted properly pursuant to §503(c) of the SWMA and 

is entitled to judgment as a matter of law. 
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ORDER 

AND NOW, this 5th day of December, 1988, it is ordered that the 

Department's motion for summary judgment is granted and the appeal of William 

Fiore is dismissed. 

DATED: December 5, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
George Jugovic, Jr., Esq. 
Western Region 
For Appellant: 
Gregg M. Rosen, Esq. 
ROSEN & MAHFOOD 
Pittsburgh, PA 

ENVIRONMENTAl HEARING BOARD 

tVdk-.dd-
WILLIAM A. ROTH, t£MBER 
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HEPBURNIA COAL COMPANY . . . . 

M. DIANE SMITH 
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v. : EHB Docket No. 86-279-W . . 
CCMIONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
: Issued: December 6, 1988 

Svnopsis 

OPINION AND ORDER SUR 
CROSS MOTIONS FOR Slii4ARY JUDGI£NT 

In granting a motion for summary judgment the Board holds that 

although auger mining falls within the definition of surface mining, consent 

need not be obtained from the owner of surface lands overlying a proposed 

auger mining operation where there will be no physical disturbance of the 

surface land. 

OPINION 

This action was initiated by the June 2, 1986 filing of a notice of 

appeal by Hepburnia Coal Company (Hepburnia) from the Department of Environ­

mental Resources' (Department) May 6, 1986 letter denying an auger mining 

safety permit, Request No. 5129, to mine within an area located in Snyder and ,, ,. 

Washington Townships, Jefferson County, on the grounds that Hepburnia did not 

obtain the consent of the surface landowner as required by the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 

amended, 52 P.S. §1396.4(a)(2)F (the Surface Mining Act), and 25 Pa.Code 

§86.64 (hereinafter referred to as 11 Supplemental C" form). 
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In its appeal, Hepburnia claimed that it owned the mineral rights in 

the area to be auger mined and, under Pennsylvania law, no consent from the 

surface landowner was necessary. Additionally, Hepburnia asserted the 

Department's denial was arbitrary, capricious, inconsistent with law and a 

taking of property without just compensation. 

On July 9, 1986, the Department filed a motion for summary judgment, 

arguing that no genuine issue of material fact was disputed and that the only 

issue before the Board was the interpretation of the applicable statute and 

regulations. The Department claimed that the definition of surface mining in 

the Surface Mining Act requires an applicant for an auger mining permit to 

file a Supplemental C form. 

On August 25, 1986, Hepburnia filed a response to the Department's 

motion, and, in the alternative, a cross-motion for summary judgment in its 

favor. Hepburnia claimed that there were genuine issues of material fact 

relating to whether or not the auger mining would have any effect on the 

surface area and to the Department's past implementation of the Supplemental C 

requirement in reviewing auger mining permit applications. 

On September 25, 1986, this Board deferred ruling on both motions 

until the parties submitted affidavits supporting or opposing the claim that 

the proposed auger mining would not affect the surface. See Hepburnia Coal 

Company v. DER, 1986 EHB 1052. In response to this order, Hepburnia submitted 

the affidavit of Roger Thurston, the surveyor responsible for submitting 

Hepburnia's application for the auger mining permit, who stated that the 

proposed mining activity would have no effect on the land surface. 

On September 30, 1986, the Department submitted a letter to the 

Board, attaching the affidavit of Keith Brady, a hydrogeologist with the 
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Department. Mr. Brady claimed that auger mining may affect the surface land 

and that the effects of auger mining can include surface water and groundwater 

pollution. The letter transmitting the affidavit reiterated the Department's 

position, arguing that §4(a)(2)F of the Surface Mining Act .,requires landowner 

consent to entry if the land is to be 'affected by the operation by the 

operator and by the Commonwealth and any authorized agents' ..... The Department 

also claimed that because it would be responsible for inspecting Hepburnia's 

permit area, entry on the overlying land by the Department's inspectors would 

occur and, therefore, affect the surface land. Consequently, unless landowner 

consent were obtained, the Department argued, it would be forced to trespass 

on private property in order to conduct inspections. 

By order dated November 14, 1986, the Board further directed the 

parties to submit briefs on the issue of what constitutes surface effects of 

auger mining and the extent of such effects for purposes of landowner consent. 

The Department submitted its brief on December 18, 1986, and, in 

large part, repeated its previous arguments. However, it also asserted that 

it has interpreted the Surface Mining Act as requiring landowner consent for 

auger mining and that its interpretation was entitled to deference unless 

clearly erroneous, citing Dept. of Public Welfare v. Forbes Health 

System, 492 Pa. 77, 422 A.2d 480 (1980), 493 A.2d 1055, and Duquesne Light 

Co. v. DER, 1985 EHB 423. Hepburnia's supplemental brief filed January 28, 

1987, shed no more light on the issue and asserted that the Board's earlier 

opinion and order deferring a ruling on the motion for summary judgment 

supported its argument that a Supplemental C form is only required when the 

surface land will be affected, which was not the case here. 

The Board may grant summary judgment, pursuant to Pa.R.C.P. 1035, 

when there is no genuine dispute as to material fact and the moving party is 
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entitled to judgment as a matter of law. Summerhill Borough v. Commonwealth. 

DER, 34 Pa.Cmwlth 574, 383 A.2d 1320 (1978). Additionally, summary judgment 

is appropriate where the interpretation of a statute is at issue. Emerald 

Mines v. DER, 1986 EHB 605, citing Pa. Mfg' Assn Ins. Co. v. Shepperd, 30 

Pa.Cmwlth 186, 373 A.2d 760 (1977). 

The Department correctly asserts that auger mining1 is specifically 

within the definition of surface mining in the statute. But, regardless of 

this conclusion, the key issue, as we noted in our earlier opinion in this 

matter at 1986 EHB 1052, is the construction of the language of §4(a)(2)F and 

the almost identical language of 25 Pa.Code §86.64. Section 4(a)(2)F requires 

11 the written consent of the landowner to entry upon any land to be affected by 

the operation" (emphasis added). 

The Department, especially in its September 30, 1986 letter, argues 

for a very broad interpretation of the phrase, extending it to indirect 

effects, such as surface and groundwater contamination and even the presence 

of Department inspectors on the surface land. The Board's adjudications of 

bond forfeiture appeals provide guidance as to the interpretation of 11 land to 

be affected by the operation ... The Board has limited the land "affected by 

the operation•i to land actually mined or otherwise directly physically 

disturbed by the mining operations; land off the permit area, or even land on 

the permit area which has not been physically disturbed, is not included in 

the acreage "affected by the operation" for bond forfeiture calculational 

purposes. Chester A. Ogden v. DER, 1984 EHB 374, aff'd 93 Pa.Cmwlth. 153, 501 

1 Auger mining is defined at 25 Pa.Code §87.1 as 

A method of mining coal at a cliff or highwall 
by drilling holes into an exposed coal seam from 
the highwall and transporting the coal along an 
auger bit to the surface. 
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A.2d 311 (1985), and SPEC Coals, Inc. v. DER, 1986 EHB 1062. Bond for­

feitures generally are imposed because the operator has failed to reclaim land 

physically affected by mining; an obvious purpose of the Supplemental C form 

is to ensure that the landowner cannot deny the operator permission to enter 

upon the land for reclamation purposes. 

Interpreting "land to be affected ••• " as "land to be physically 

affected" avoids an interpretation of the Surface Mining Act which would be 

absurd or incapable of execution. If one construes "land to be affected," as 

the Department suggests, the operator would be required to obtain the consent 

of all landowners within the watershed in which the operation is located to 

account for possible surface and groundwater contamination, a task which may 

be next to impossible, as well as possibly meaningless. As for the Depart­

ment's argument that the Supplemental C form is needed so that inspectors do 

not commit trespass during the course of their inspections, we find that 

equally untenable in the situation where the surface is not affected by auger 

mining, as there would be no reason to inspect the surface of the 1and. 2 

Since we have concluded that the phrase 11 to be affected by the 

operation" in §4(a)(2)F of the Surface Mining Act applies to direct physical 

disturbance by the operator, and not to the possibility of groundwater distur­

bance or to disturbance by DER inspection, we must, based on the opposing 

affidavits, grant Hepburnia summary judgment. Mr. Thurston's affidavit, which 

was submitted by Hepburnia in support of its motion for summary judgment, 

states: 

2 The Department has broad authority under §§5(b)((8), 304, 305, and 604 of 
the Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 
§§691.5(b)(8), 691.304, 691.305, and 691.604, to enter upon land to investigate 
alleged water pollution. Should there be suspected pollution of water as a 
result of auger mining, the Department could invoke this authority. 
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Based upon my 24 years of experience in 
the surface coal mining industry and my ex­
amination of the actual conditions at the 
mine site for which Hepburnia seeks to auger 
mine, I am of the opinion that the proposed 
auger operation will have no effect upon the 
property for which Appellee Department of 
Environmental Resources ("DER") has requested 
a signed right of entry or "Supplemental C" 
but which has not been submitted by Appellant 
Hepburnia. 

In addition, the entire area for which the 
right of entry of "Supplemental C" was not 
submitted is entirely beneath the surface with 
no surface openings. 

(emphasis added) 

The Department•s affidavit, on the other hand, declares: 

Deponent states that to the best of his 
knowledge, information and belief surface 
mining by the augering method may affect the 
surface land located above the seam which is 
mined. Deponent says that to the best of his 
knowledge, information and belief the effects 
to the surface resulting from augering 
operations can include but are not limited to 
surface water and groundwater contamination. 
Deponent also says that to the best of his 
knowledge, information and belief the effects 
to the surface resulting from the issuance of 
an auger mining permit include regular in­
spections by the Commonwealth and its agents. 

(emphasis added) 

Hepburnia•s affidavit asserts, and the Department does not dispute, that there 

will be no direct physical disturbance of the surface land overlying the auger­

ing operation; the Department's affidavit addresses auger mining in general 

and not Hepburnia's proposed auger mining. Thus, there being no material fact 

in dispute, we must grant summary judgment in Hepburnia•s favor. 
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AND NOW, this 6th day of November, 1988, it is ordered that: 

1) The Department's motion for summary judgment is denied; 

2) Hepburnia's motion for surmnary judgment is granted and its 

appeal is sustained; and 

3) This matter is remanded to the Department for action on 

on Auger Mining Safety Permit No. 5129 consistent with this opinion. 

ENVIRONMENTAL HEARING BOARD 

~w~· 
MAXINWOELFLING, C IRMAi 

({)~p:/i:r;(; 
WILLIAM A. ROTH, MEMBER 

ROq~~ 
DATED: December 6, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Stephen C. Smith, Esq. 
Western Region 
For Appellant: 
Stephen C. Braverman, Esq • 
. BASKIN FLAHERTY ELLIOTT .& MANNINO 
Philadelphia, PA 
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Synopsis 

OPINION AND ORDER 
SUR. 

MOTION IN LIMINE 

Appellant's motion in limine to assign the burden of proof to the 

Department of Environmental Resources (DER) in an appeal of a denial of the 

appellant's request for release of bonds is denied. The affirmative issue is 

whether the appellant has met the criteria for bond release and, under 25 

Pa.Code §21.101(a), the party asserting the affirmative bears the burden of 

proof. 

OPINION 

These matters were initiated by the March 12, 1986 filings by Dunkard 

Creek Coal, Inc. (Dunkard) of three notices of appeal from three February 21, 

1986 denials of its bond release applications by DER relative to Dunkard's 

surface mining sites located in West Wheatfield Township, Indiana County. DER 

denied completion report 23-83-079 pertaining to Mine Drainage Permit (MDP) 

3279115, Mining Permit (MP) 01-1 (Docket No. 86-143-R); completion report 
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23-83-087 pertaining to MDP 3279115, MP 9'39-7 (Docket No. 86-144-R); and 

completion report 23-83-088 pertaining to MDP 32810120. By order dated May 2, 

1986, these appeals were consolidated at the Docket No. 86-143-R. 

Although the completion reports, which were all submitted by Dunkard 

on January 27, 1983, pertain to different mine drainage and mining permits, 

the reasons for DER's denial as well as suggested corrective action were 

identical. In relevant part, the three denial letters stated: 

The reasons for the denial include the 
following: 

Site has degraded spring 02 and discharge BS 10. 

In order to secure the release of your bonds, you must 
resubmit a new completion report and take the following 
corrective actions. 

Provide interim treatment for these two 
discharges and submit permanent abatement plan to the 
Ebensburg Office • . • 

On July 11, 1988, Dunkard filed a motion in limine seeking to assign 

to DER the burden of proving that the degradation of spring 02 and discharge 

BS 10 was caused by Dunkard 1 s mine sites. Dunkard believes that the 

affirmative assertion in these matters is that its sites are the cause of th~ 

degradation of spring 1/2 and discharge BS 10. Citing §21.101{a) of the 

Board's rules of practice and procedure, 25 Pa.Code §21.101(a)1, Dunkard 

argues that DER has the burden of proving that the degradation is attributabl~ 

1 §21.101(a) provides as follows: 
In proceedings before the Board the burden of proceeding and the 

burden of proof shall be the same as at common law in that such burden 
shall normally rest with the party asserting the affirmative of any 
issue. It shall generally be the burden of the party asserting the 
affirmative of the issue to establish it by a preponderance of the 
evidence. In cases where a party has the burden of proof to establish 
his case by a preponderance of the evidence, the Board may nonetheless 
require the other party to assume the burden of going forward with the 
evidence in whole or in part if that party is in possession of facts or 
should have knowledge of facts relevant to the issue. 
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to Dunkard's mine sites. Dunkard also justifies assigning the burden of proof 

to DERby characterizing DER's denial letter as an abatement order, since 

Dunkard's ability to secure the release of its bonds is tied to its providing 

treatment for spring #2 and discharge BS 10. If the letter is actually an 

abatement order, DER would have the burden of proof pursuant to 25 Pa.Code 

§21.101(b)2. 

DER responded to the motion on August 8, 1988, alleging that 

although the mine sites were degraded by unreclaimed mining from earlier 

times, Dunkard further degraded the area by redisturbing previously exposed 

toxic materials. DER further alleges that while the site may appear restored, 

Dunkard's activities, in fact, worsened the quality of the two off-site 

discharges. As to the nature of the bond release denials, DER distinguishes 

between responsive actions, such as permit denials, and affirmative actions, 

such as compliance orders. DER argues that although, pursuant to 25 Pa.Code 

§21.101(b), it bears the burden of. proof for its affirmative actions, 

appellants dissatisfied with its responsive actions have the burden of proof 

2 §21.101(b) provides, in relevant part, as follows: 
The Department shall have the burden of proof in the following 

cases: 

(3) When it orders a party to take affirmative action to abate 
air or water pollution; or any other condition or nuisance, except as 
otherwise provided in this rule. 

. . 
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pursuant to 25 Pa.Code §21.101(c)3. DER compares its review of bond 

release application with its review of permit applications and argues that 

since Dunkard must demonstrate to DER that it meets bond release criteria, 

that Dunkard must bear the burden of proof in these proceedings. DER also 

rejects Dunkard's characterization of the denial letters as abatement or 

compliance orders, asserting that the letters merely inform Dunkard of the 

necessary actions to secure release of its bonds. 

We see little question that in appeals of bond release denials, it is 

the appellant who bears the burden of proof. 21 Pa.Code §21.101(a); H & R 

Coal Co. v. DER, 1986 EHB 979. The affirmative issue in such appeals is 

whether the applicable bond release criteria were satisfied; therefore, the 

permittee seeking bond release must so convince the Board. 

We reject Dunkard's characterization of the denial as an abatement 

order. The wording of DER's letters clearly shows that Dunkard must abate 

degraded spring #2 and BS 10 only if it wishes to secure release of its b9n.ds. 

It was Dunkard's choice whether or not to renew its attempts to secure pond 

release. 

In view of the foregoing, we will deny Dunkard's motion. 

3 §21.101(c) states, in relevant part, as follows: 
A party appealing an action of the Department shall have the 

burden of proof and burden of proceeding in the following cases unless 
otherwise ordered by the Board: 

(1) Refusal to grant, issue or reissue any license or permit. 

(3) When a party who is not the applicant or 
holder of a license or permit from the Department protests 
its issuance or continuation. 
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ORDER 

AND NOW, this 7th day of December, 1988, it is ordered that Dunkard 

Creek Coal, Inc.'s motion in limine is denied. 

DATED: December 7, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Stephen C. Smith, Esq. 
Western Region 
For Appellant: 
Robert W. Thomson, Esq. 
MEYER, DARRAGH, BUCKLER, 

BEBENEK & ECK 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

WIIJ..IAM A. ROTH, MEMBER 
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. . 
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. . Issued: December 12, 1988 

By the Board 

Syllabus 

. . 
A D J U D I C A T I 0 N 

An appeal by a third-party fro~ the issuance of a surface mining 

permit is dismissed. The third-party appellant, in such an appeal, has the 

burden of proof and must show that the Department of Environmental Resources 

(DER) abused its discretion in issuing the permit. The third-party appellant, 

Snyder Township Residents for Adequate Water Supply (STRAWS), failed to 

present sufficient evidence to show that (1) DER failed to consider the noise 

that would be generated by the mining operations at night; (2) the noise 

actually generated by night operations constitutes a public nuisance; (3) the 

dust experienced by one of the members of STRAWS is attributable to the mining 

operations; (4) the dust control plan contained in the permit is ineffective 

to prevent the escape of dust from the mining site; (5) a monitoring program 

should have been included in the dust control plan; (6) the blasting plan 

contained in the permit is ineffective to prevent damage or injury to nearby 

persons and properties; (7) the information available to DER was not of equal 
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value to that which would have been produced by a chemical overburden 

analysis; and (8) public notice of the filing of the application for the 

permit was not published in accordance wit~ law and DER•s regulations. 

PROCEDURAl H!STORY 

On January 24, 1985, STRAWS, b~ t·~~orah Bovaird, trustee ad litem, 

filed a Notice of Appeal from the Decem;'i•::l" ~ . .!., 1984, issuance by DER to Dean 

Mining Company (Dean) of Surface Mining Permit No. 33840101 (Permit), 

authorizing Doan to conduct a bituminous coal sur~ace mining opsr~t!an on a 

tract of land in Snyder Township, Jefferson Cout.·... Hearings were held in 

Pittsburgh on November 25-27, 1985, before Honorablt .:;:w:u·d Gerjuoy who was 

then a Member of the Board. 

Post-hearing briefs were filed by STRA~i. ·ind Dc::tn rluring April and 

May, 1986. Mr. Gerjuoy left his position on the bo~·~ ~s of January 1, 1987, 

without having prepared an Adjudication. In similar situations, the Board has 

issued an Adjudication based upon a "cold record" (where the person preparing 

the Adjudication did not preside at the hearings). This practice recently has 

been approved by Commonwealth Court in Lucky Strike Coal Company and Louis J. 

Beltrami v. Commonwealth, Dept. of Environmental Resources, __ Pa. Cmwlth. 

____ , 546 A.2d 447 (1988). 

The record consists of the pleadings, motions, briefs and memoranda, 

a hearing transcript of 513 pages1 and 13 exhibits. 

FINDINGS OF FACT 

1. STRAWS is an association of residents adjacent to, and in the 

vicinity of, Doan•s proposed surface mining operation. (Notice of Appeal) 

1 The pages in the transcript are numbered only to 487 but there are 
duplicate numbering of pages 334 through 359 both inclusive. These duplicate 
pages will be distinguished, when necessary, by adding the date of the 
transcript to the page reference. 
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2. DER is an administrative department of the Commonwealth of 

Pennsylvania and is responsible for administering the provisions of the 

Surface Mining Conservation and Reclamation Act (SMCRA), Act of May 31, 1945, 

P.L. 1198, as amended, 52 P.S. §1396.1 et seq.; the Clean Streams Law (CSL), 

Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq.; and the 

rules and regulations adopted pursuant to said statutes. (71 P.S. §61) 

3. On December 21, 1984, DER issued the Permit to Doan, authorizing 

Doan to operate a bituminous coal strip mine on portions of a 124.5-acre tract 

of land in Snyder Township, Jefferson County (the Site). (Appellant•s Exhibit 

No. 10) 

4. The Site is located on the south side of L.R. 61 (Route 28) 

between Brockway and Sugar Hill and on the east side of L.R. 33069. The 

frontage along L.R. 61 is approximately 2800 feet. (Appellant•s Exhibits Nos. 

2 and 9) 

5. The Site, in general, is higher in elevation than the 

surrounding land. Surface water drains from the Site in all directions, but 

the predominant direction is to the east into a tributary of Mill Creek. 

(Appellant•s Exhibit No. 9) 

6. Doan .,.and. its pre.decessor in interest, Doan Coa 1 Company, have 

conducted surface mining operations on the Site since about 1980. (N.T. 459, 

467-468, 470) 

7. Deep mining also has been done beneath the Site and beneath some 

of the land adjacent to it. (N.T. 99, 145, 249; Appellant•s Exhibit No. 9) 

8. Across L.R. 61 from the Site are properties owned by Sugar Hill 

Cemetery, William Schroth, Shawn Deter, Michael W. Bovaird, and J. Britton. 

The Site abuts properties owned by Ronald Delp, Charles Baker, C. Gorham, Fred 

0. Swift, Mabel and Patsy Mascara/Bernard and Dorothy Calhoun on the east; 
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Helen J. Hook on the southeast; Margaret L. Morrison on the south; James 

McConnell on the southwest; and F. Keckritts, and A. Thompson on the west. 

Dwellings are erected and occupied on nearly all of these properties. 

(Appellants Exhibits Nos. 2 and 9) 

9. Michael W. Bovaird and his wife, Deborah Bovaird, have lived 

across L.R. 61 from the Site since 1981. (N.T. 20, 26, 59-60, 108-109) 

10. L. Foeks and his wife, Patricia L. Foeks, have lived across L.R. 

61 from the Site since 1971. (N.T. 110, 119-120) 

11. The haul road into the Site intersects with L.R. 61 

approximately 1500 feet east of the intersection of L.R. 61 with L.R. 33069 

and about 650 feet west of the nearest dwelling house (William Schroth) on the 

north side of L.R. 61. The haul road, which has existed at this same location 

since 1980, is characterized by sharp curves and a steep grade. (N.T. 261, 

396-397, 435, 470; Appellant•s Exhibits Nos. 2 and 9) 

12. The Permit authorizes ·ooan to use a D-9 dozer, a 988 loader and 

a scraper on the Site. No draglines are authorized. Except for being newer 

models, these are the same items of equipment that have been used on the Site 

since 1980. (N.T. 140, 254, 460) 

13. Both Doan and Doan Coal Company have hauled coal off the Site by 

the use of tri-axle dump trucks. Doan•s hauling takes place on the average 

between one day per week and one day per two weeks and involves 13 trucks. No 

hauling is done at night. (N.T. 461-463) 

14. All of Doan•s mining equipment and trucks have warning devices 

that are automatically activated when the vehicles are operated in reverse. 

These devices are required by law. (N.T. 417-418, 460-461, 463) 

15. The only equipment operated at night on the Site is the D-9 

dozer and, occasionally, the 988 loader. (N.T. 463-464) 
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16. The Bovairds. have experienced problems with nois:e, d.ust ar;1;dl 

blasting, and are fearful that their well and the nearby streams will becom~· 

polluted. They complained to. Dean about the blasting, but never complaine<if; 

either to Ooan or to DER about their other co.ncerns. (N.T. 42-43, 46.-49;,,. 

62-64, 66-67, 82-101, 103-107, 276-277, 405J 427-428, 468, 474) 

17. The Foeks have experience.d a problem with blasting and are 

concerned a.bout the potential pollution o.f their well, but have not be.e.n 

adversely aJfected. otherwise. The have not complained either to [)oan or tl!)' 

DER. (N.T. 114-117, 141-122) 

18.. Prior to issuing the Permit, DER was generally aware th.a·t so~. 

residents in the vicinity were concerned about noise. (N.T. 405-406) 

19. In processing the app 1 i cat ion for the Permit, DER considered t:i;te. 

impact of noise on nearby resident.s. After reviewing the distances bet~e~t!l 

the Site and the adjacent properties, the differences in e lev at ion, the.· ~.U:rn~li"· 

and types of equipment proposed to be used, the creation of eart.hen wa.Us as: 

the mine pit is opened and the presence of a strip o.f trees and shrubs a.l;Q,rlg: 

L..R. 61, DER concluded that noise wou.ld not be a problem. (N.T. 137 ... 140·, 

167-169, 247-248, 253.-256, 291, 401-402, 405-406, 415-417) 

2.0. Mrs. B.ovaird is bothered by noise mainly at night when sh:e: e.an 

hear the mining equipment and especially the back-up warning devices witt\ 

which they are equipped. This latter nois.e was experienced only from Ju,ne: t~. 

September, 1985. (N.T. 46, 87-89) 

21. DER's Douglacs A. Stewart., whQ. was. involved in processing OQ.a.O''~ 

application for the Permit, vis.ited the Site on eight occasions. He 

characterized the Doan operation as less noisy than other surface mining 
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operations he has observed. Mr. Stewart also went to the Bovaird property, 

after operations on the Site had begunr and did not find noise to be a problem 

there. (N.T. 244-248, 257-258) 

22. DER's Javed I. Mirza also stopped at the Bovaird property--on 

November 13, 1985--but could not detect any noise coming from the Site. (N.T. 

388, 395-396) 

23. In module 17 of its application for the Permit, Doan proposed to 

control air pollution at the Site by holding down the speed of its equipment, 

and by stabilizing dust particles with the application of substances like 

water, oil and calcium chloride. (N.T. 259-261; Doan•s Exhibit A) 

24. Mrs. Bovaird is bothered by dust allegedly generated by coal 

trucks using the haul road to enter and leave the site. The dust enters her 

house daily (she keeps her windows open in summer) and settles on her dishes 

and furniture. This problem was not experienced prior to the summer of 1985. 

(N.T. 42, 62-64, 103) 

25. The Bovaird residence is about 1200 feet from the haul road at 

the point where it intersects with L.R. 61. The Foeks residence is about 500 

feet farther away from that intersection. (Apellant•s Exhibit No. 9) 

26. The haul road is built of sandstone material because of its 

durability. A number of other roads and driveways in the vicinity of the 

Site are not paved. (N.T. 451-453, 464) 

27. Farming and strip mining activities in the vicinity and truck 

traffic on L.R. 61 also are potential sources of dust. (N.R. 60-62, 406-407, 

454-456) 

28. In processing the application for the Permit, DER considered the 

grade and alinement of the haul road, the number and types of equipment 
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proposed to be used, and the method of mining to be followed. DER concluded 

that Doan's operations on the Site would produce a minimum amount of ctust and 

that the control methods proposed in Module 17 woulct be adequate. No 

monitoring program was required. (N.T. 396-398, 402, 413) 

29. DER's policy is to require a permittee to use dust stabili~ing 

materials when conditions require it. (N.T. 261-262, 418-420, 425-426) 

30. DER has no firsthand knowledge of any violations by Doan of th~ 

air pollution control plan contained in Module 17 and approved by DER. No 

fugitive dust problems have been observed by DER personnel when visiting the 

Site. (N.T. 141-142, 261, 391, 448-449) 

31. The Bovairds complained to Doan on one occasion about blasting 

on the Site shaking their house and causing damage to the foundation and 

furnishings. Doan sent two men to view, the alleged damages and gave the 

Bovairds the name of Doan's insurance adjuster. This is the only blasting 

complaint Doan has received. (N.T. 42-43, 46, 105, 474) 

32. The Foeks have felt their house shake from blasting on the SitQ 

and have discovered cracks in their foundation and garage wall. They have 

made no complaints either to Doan or to DER and have filed no claims for 

damages. (N. T. 114-116, 121-122) 

33. DER reviewed the blasting plan in Module 16 submitted by Doan a$ 

part of its application for the Permit to make certain it complied with OER 

regulations and would protect nearby persons and properties. The plan was 

approved as submitted. (N.T. 310, 312, 339-340 (11/26/85), 348-351 

(11/26/85)). 

34. DER does not know if Ooan has adhered to the approvect blasting 

plan. (N.T. 340 (11/26/85), 351-352 (11/26/85), 354 (11/26/85)). 
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35. Blasting might have been done in the vicinity by persons or 

entities other than Doan. (N.T. 340-342 (11/26/85), 352-353 (11/26/85)) 

36. Mrs. Bovaird is concerned that Doan•s mining operations on the 

Site may be producing acid mine drainage (AMD), which may be contaminating 

nearby streams and which may contaminate the Bovaird's well. She has observed 

orange-colored discharges, which she assumes to be AMD, entering Mill Creek; 

and she is aware of an old deep mine discharge on the Morrison property. 

(N.T. 47-49, 54, 96-99; Appellant's Exhibit No. 2) 

37. The Bovaird's well has not been contaminated and Mrs. Bovaird is 

unaware of any other nearby resident whose water has been contaminated by 

Dean's operations on the Site. (N.T. 67, 85-86) 

alia: 

38. As part of its application for the Permit, Dean submitted, inter 

(a) a map identifying two deep mine discharges on the Morrison 

property; (Appellant's txhibit No. 2) 

(b) a water analysis sheet with respect to samples taken of the two 

deep mine discharges (8 and 8b) on the Morrison property, 

demonstrating that they are AMD; (N.T. 145-148; Appellant's 

Exhibit Nos. 2 and 5) 

(c) a water analysis sheet with respect to samples taken of a deep 

mine discharge (7b) on the Site, originating in the same deep 

mine as the jischarges on the Morrison property, showing no AMD; 

(N.T. 262-268; Appellant's Exhibit No. 2) 

(d) water analyses with respect to samples taken of discharges at 

three other surface mining sites of Doan in the immediate 

vicinity, showing no AMD; (N.T. 213-214, 233; Board Exhibit No. 

1) 
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(e) drilling logs for test holes drilled on the Site, showing the 

thickness and nature of subsurface materials; (N.T. 150; 

Appellant's Exhibits 6, 7, 8 and 9) 

39. Prior to issuing the Permit, DER personnel reviewed the data 

submitted by Doan, the water quality data in DER's files with respect to seven 

other mining sites in the vicinity, the presence of limestone, and the 

historical data relating to the AMD-producing potential of the Lower Freeport 

and Upper Kittanning seams of coal. (N.T. 156, 169, 172, 179-180, 182, 194, 

206-207, 219-220, 230-240, 269-272) Based on this review, DER concluded that: 

(a) The water quality on the Hutchison permit area (within one mile 

east of the Site) is generally good, despite the fact that acid 

conditions are reflected in a few of the samples; (N.T. 158-159, 

171-182, 280-281; Appellan~•s Exhibit No. 11) 

(b) there are no AMD discharges from surface mining activities on any 

of the 10 mining sites in the vicinity of the Site; (N.T. 

279-280) 

(c) there has been no degradation of water quality in Mill Creek, 

despite the fact that surface runoff from the Site and the 

Hutchison permit area flows into Mill Creek; (N.T. 289) 

(d) surface mining operations have not impacted the quality of the 

water in the area on, and adjacent to, the Site; (N.T. 232) 

(e) the dark shales found in the test holes on the Site do not lend 

themselves to be toxic; (N.T. 191) 

(f) mining of the Lower Freeport and Upper Kittanning coal seams (the 

same seams proposed to be mined by Doan on the Site) in this 

immediate area in the past has not produced AMD; (N.T. 180, 

238-239; Appellant's Exhibits Nos. 6, 7, 8 and 9) 
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(g) an overburden analysis was not necessary. (N.T. 190, 195, 

238-240; Board Exhibit No. 1) 

40. Mrs. Bovaird learned in May 1984 that Doan had filed an 

application for the Permit. (N.T. 29) 

41. Mrs. Bovaird and other members of STRAWS sent a letter to DER, 

dated May 25, 1984, objecting to Doan•s application and requesting a public 

hearing. (N.T. 29-30; Appellant's Exhibit No. 3) 

42. No public hearing on the application was held by DER. (N.T. 33) 

43. Newspapers commonly delivered to homes in the vicinity of the 

Site are the DuBois Courier Express, the Brockway Record and the Brookville 

Democrat. The Foeks and four other residents subscribe to the Courier 

Express; the Bovairds do not subscribe to any newspaper, but usually choose 

the Record when buying one. (N.T. 33-34, 80-82, 118-119) 

DISCUSSION 

STRAWS, as a third-party appellant from the issuance of a permit, has 

the burden of proof in this case, 25 Pa. Code §21.101 (c) (3). To sustain its 

burden, STRAWS must show that DER acted contrary to law or abused its 

discretion in issuing the Permit. Warren Sand & Gravel Co •. Inc. v. 

Commonwealth. Dept. of Environmental Resources, 20 Pa. Cmwlth. 186, 341 A.2d 

556 (1975). The evidence presented by STRAWS at the hearings related to five 

distinct areas: (1) noise, (2) dust, (3) blasting, (4) water contamination, 

and (5) public hearing. 

Noise 

Mrs. Bovaird was the only witness who found the noise generated by 

Dean's mining operation on the Site to be objectionable. Mrs. Foek testified 

1211 



that the noise did not bother her. Mrs. Bovaird•s objections were focused 

primarily on night operations during the summer when the sounds of the 

equipment and of the back-up warning devices became 11 nerve-wracking ... 

There are no regulations adopted under SMCRA dealing with the subject 

of noise. Nonetheless, as part of its review of a permit application, DER is 

required to consider the amount of noise likely to be generated by a surface 

mining operation and to determine whether it will constitute a public nuisance 

abatable under §1917-A of the Administrative Code, Act of April 9, 1929, P.L. 

177, as amended, 71 P.S. §510-17. Baughman et al. v. DER. et al., 1979 EHB 1 

at 18-19. 

DER considered operational noise in processing Doan•s application fo.r 

the Permit and concluded that it would not create a public nuisanc.e. This 

conclusion was based on a number of factors. The residences in the vicinity 

of the Site are at a lower elevation and are at least several hundred feet 

away from the locus of actual mining operations. As mining progresses, a pit 

will be created with walls of earth separating the mining operations from the 

adjacent areas and deflecting the sound upward. A row of trees and shrubs 

along t.R. 61 will absorb some of the sound. The number and types of 

machinery authorized to be used on the Site will minimize the amount of noise 

generated by the mining operations. 

STRAWS does not challenge DER's inclusion of these factors but argues 

that DER failed to consider the i,mpact of noise generated by night operati.ons •. 

The evidence on this point is sketchy at best. While Douglas A. Stewart 

testified that he did not consider placing any limitation on Doan•s hours of 

operation (N. T. 169), he was never asked for his reasons. Although Javed I. 

Mirza testified that sounds might be more noticeable at night and that certain 

sounds, such as the back-up warning devices, might carry farther than others 
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(N.T. 437-438), he was never asked whether he considered those possibilities 

in assessing the noise potential of Dean's operations on the Site. Mr. Mirza 

also stated that, even though DER imposed no limits on Dean's hours of 

operation, such action could be taken if DER determines that noise is a 

problem (N.T. 443-444). 

This testimony suggests that DER considered the noise that would be 

generated at night and determined that it would not be a public nuisance. If 

that, in fact, was not the case, it was incumbent upon STRAWS (with its burden 

of proof obligation) to show otherwise. It did not do so. This case is 

distinguishable from the Baughman case, supra., and from Kwalwasser v. DER et 

al., 1986 EHB 24, on this critical point; for, in both of those cases, the 

appellants had established that DER did not consider noise levels at all in 

processing the permit applications. 

We are left only with the testimony of Mrs. Bovaird--and this is 

unsupported by any expert testimony ·or even by the testimony of any additional 

lay witnesses. Essentially, she finds the sound of the back-up warning 

devices nerve wracking during the summer months (but not every night) when she 

is putting her children to bed (N.T. 46, 87-89). We are not told how late at 

night this takes place, how long it lasts, how frequently it occurs, or if it 

causes any other disruption in the lives of the Bovairds. 

We are sympathetic toward anyone forced to endure the discomforts of 

an increasingly noisy world. But reviewing the evidence as charitably toward 

STRAWS as we can, we can find no proof (1) that DER failed to consider noise 

levels at night, or (2) that the noise levels generated by Doan•s operations, 

whether by day or by night, constitute a public nuisance. Accordingly, we 

cannot conclude that DER violated any statute or regulations, or abused its 

discretion, on this point. 
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Mrs. Bovaird complained about the dust; Mrs. Foeks did not have a 

problem with it. Mrs. Bovaird attributed most of the dust to the use of the 

haul road. She and her family live about 500 feet closer to it than the 

Foeks. The haul road, according to Dean's witness Raymond A. Mitchell, is 

built of sandstone materials. Nonetheless, dust can still be generated by the 

pulverizing action of dump trucks and other equipment. The finer the dust 

particles, the more likely they are to travel off-site (N.T. 414). This 

fugitive dust, as it is called (25 Pa. Code §87.1), is a violation of the Air 

Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as amended, 

35 P.S. §4001 et seq. An applicant for a surface mining permit is required to 

submit a plan for controlling it, 25 Pa. Code §§87.66 and 87.137. 

Dean's plan (Dean's Exhibit A) included two dust control measures: 

(1) reducing the speed of trucks and equipment, and (2) placing stabilizing 

materials and other preparations on road surfaces. DER reviewed Dean's plan 

and determined that it was adequate; no monitoring program was imposed. The 

factors that influenced DER's decision most heavily were the grade and 

configuration of the haul road, which would reduce vehicle speeds to a 

minimum. DER also considered the number and types of equipment proposed to be 

used on the Site and concluded that they would produce only a small amount of 

dust. 

The source of the dust that enters the Bovaird residence is 

uncertain. Mrs. Bovaird blames it on the trucks using Doan•s haul road. The 

Board has some difficulty in accepting this charge, however, because the 

trucks operate only one day per week, at the most, while Mrs. Bovaird 

maintains that the dust problem exists every day. There are other potential 

sources of dust in the vicinity, including truck traffic on L.R. 61. We are 
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unable to conclude, from the evidence presented, that Mrs. Bovaird's dust 

problem is attributable to Doan's operations on the Site. 

Even if we were able to lay the blame at Doan's feet, there is no 

evidence to indicate whether the fugitive dust results from a violation of the 

dust control plan or occurs in spite of adherence to the plan. In order for 

us to conclude that DER abused its discretion in issuing the Permit, the 

evidence would have to show that fugitive dust escapes the Site even when 

Doan complies fully with the dust control plan. No such evidence has been 

presented. 

STRAWS cites the case of Wisniewski et al v. DER, 1986 EHB 111, as 

authority for the inadequacy of a dust control plan that does not include 

monitoring. That case involved a gravel driveway serving a landfill and lying 

5 to 10 feet away from the Wisniewski residence. No dust control plan had 

been submitted with the application and none had been incorporated into the 

permit. Instead, DER relied on its landfill regulations which specified four 

acceptable types of dust control measures and required one or more of them to 

be implemented. The Board's decision criticized DER for relying on its 

regulations instead of requiring a specific plan to be submitted with the 

application. The Board stated that the application 11 Should address the 

minimization of dust through both preventative and remedial measures. And, 

[DER] should impose monitoring conditions as appropriate to determine 

compliance... (1986 EHB 111 at 119) 

Two weeks prior to issuing a decision in the Wisniewski case, the 

Board decided the case of Kwalwasser v. DER et al., 1986 EHB 24, discussed 

above in connection with noise problems. Kwalwasser involved a surface mining 

permit on land adjacent to Kwalwasser's residence. The mining company had 

submitted a dust control plan with its application. DER had reviewed it and 
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had incorporated it in the permit. The Board noted that, since Kwalwasser had 

presented no evidence to show that the plan was inadequate, he had not proved 

that DER had abused its discretion in issuing the permit (1986 EHB 24 at 61)~ 

While the Board expressed some concern that the approved plan did not require 

monitoring, it refused to charge DER with abuse of discretion in the absence 

of expert testimony showing that monitoring was necessary. (1986 EHB 24 at 

62) 

The Board's handling of these two cases is instructive. A dust 

c()ntrol plan is mandatory (Wisniewski); but, if such a plan is proposed and 

approved, expert testimony is required to show that it is inadequate 

(Kwalwasser). The Board, in both cases, mentioned monitoring, stating that it 

should be required in Wisniewski but refusing to express an opinion on it in 

K~_alw~s.ser. The reasons are obvious. w.isniewski dealt with a driveway, 5 to 

10 feet away from a residence, that presumably would be used by heavy truck.s. 

on a daily basis. Dust problems would be a virtual certainty in such a 

situation. Kwalwasser dealt with a residence on a 65-acre tract of land near 

a proposed surface mine. At the time of hearing, the mining operation was 

1 1/2 miles from Kwalwasser•s property and would not reach the land bordering 

it for another two years. The need for dust control monitoring was not 

immediately apparent in this situation, and the Board refused to mandate it. 

Instead, the Board ordered DER to consider imposing a monitoring requirement 

if that became necessary as mining approached Kwalwasser's property. 

In the case before us, OER dealt with a Site on which Doan and its 

predecessor had been mining for a number of years, using the same haul road. 

DER had received no dust complaints and had never cited Doan for a dust 

violation. The grades and curves on the haul road made it obvious that 

vehicles w.ould have to travel at low speeds. The nearest residence to the 
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haul road was 650 feet away. It is impossible for us to conclude that DER's 

decison not to impose a monitoring requiremnt in a situation like this was an 

abuse of discretion. Events since the issuance of the Permit do not change 

our viewpoint. Trucks use the haul road only one day per week, at the most. 

This fact, coupled with the fact that DER witnesses have never observed a dust 

problem on their visits to the Site and the fact that Mrs. Bovaird is the only 

one who has complained of a dust problem, leads us to an even firmer belief 

that a monitoring program is unnecessary. 

Blasting 

The relevance of the issue was to be addressed in the post-hearing 

briefs since STRAWS had not raised the issue in its Notice of Appeal or 

pre-hearing memorandum. In its brief, STRAWS makes no mention of relevance 

but merely asserts that the blasting plan approved in the Permit is 

ineffective to prevent damage. Doan addresses the relevance of this issue in 

its brief and argues that the Board ~hould not consider it. 

Technically, Doan is correct and our consideration of the blasting 

issue should end at this point. However, in an effort to make certain that 

this citizens• group has the opportunity to have the Permit fully reviewed by 

this Board, we will discuss the issue briefly. 

STRAWS points out that DER•s regulations at 25 Pa. Code §87.127 (f) 

(6) and (g) require blasting to be done in a manner that does not create a 

hazard to persons or property in the vicinity. STRAWS then alludes to the 

evidence of blasting damage to the Bovaird and Foek residences, and concludes 

that the blasting plan approved in the Permit is ineffective. The missing 

link in the chain of reasoning is a finding that Doan was adhering to the 
I 

approved blasting plan when the damage occurred. This link is missing because 

it does not exist--there is no evidence to establish it. Without this link, 
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it is impossible to conclude that DER abused its discretion in issuing the 

Permit. 

Water Contamination 

STRAWS fears that Doan•s surface mining operations on the Site will 

create AMD which will pollute the surface and ground waters in the vicinity. 

STRAWS focuses its attack on DER's waiver of a regulatory requirement for an 

overburden analysis~-a chemical study of the acid-forming potential of the 

materials overlying the coal seams proposed to be mined and of the co.al 

itself. 

25 Pa. Code §87.44 sets forth geologic data that must be submitted 

with an application for a surface mining permit. Included, inter alia, are 

stratigaphic and other data from test borings, a description of the geologic 

structure and information on other nearby mining sites. §87.44 (3) reads as 

follows: 

Chemical analyses of the coal and overburden or 
a request for a waiver. [DER] may waive the 
chemical analysis after making a written determination 
that it has equivalent information in a satisfactory 
form. 

OER claims to have had "equivalent information" which justified 

granting Doan a waiver of the chemical analysis. That information is detailed 

in Findings of Fact 38 and 39 and need not be repeated here. Although it 

included some contrary indications, the information strongly suggested that 

the risk of AMD was minimal. DER analyzed the information and concluded tha.t 

a chemical overburden analysis was unnecessary. That decision-making process 

was documented on a special DER form introduced as Board Exhibit No. 1. 

STRAWS argues that the information available to DER was not 

.. equivalent•• to that which would be obtained in a chemical overburden 
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analysis, because it did not give a percentage of sulfur or the neutralization 

potential of the overburden. By this argument, STRAWS would change 

"equivalent" to "identical." While English is a dynamic language which 

accepts a variety of definitions for its words, "equivalent" continues to 

express the meaning of its Latin roots--equal strength. What is required by 

§87.44 (3) therefore, is not information that will provide the same 

identical details as the chemical overburden analysis, but information that 

will be of a strength or value equal to those details. 

The information that DER claims to be equivalent comes primarily from 

analyses of water samples taken over a period of years on the Site and on 

other surface mining sites in the vicinity. Since these analyses show an 

absence of AMD, according to DER, it is obvious that there is no 

acid-producing potential in the materials on the Site. A chemical overburden 

analysis, in light of this information, would be a waste of time and money. 

STRAWS produced no witnesses, expert or otherwise, to challenge 

DER 1 S conclusions. It relied, instead, on the fact that the information used 

by DER did not give the chemical composition of the overburden. We cannot 

conclude that this was an abuse of discretion, as STRAWS maintains, withou.t 

the testimony of a hydrogeologist to support it. No such testimony was 

presented. 

In our judgment, DER had equivalent information that justified a 

waiver of the chemical overburden analysis requirement. That information, 

coupled with Mrs. Bovaird•s testimony that she knows of no wells polluted by 

Doan•s operations, fully supports DER 1 s conclusion that AMD will not be 

generated on the Site. 
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STRAWS argues that Board Exhibit No. 1 does not constitute a 11Written 

determination .. as required by §87.44 (3). This argument is so totally lacking 

in merit that we will dismiss it without further discussion. 

Public Hearing 

In its Not ice of Appea 1 and pre-hearing memorandum, STRAWS .a lleg.es 

that (1) Doan•s application for the Permit was not properly advertised in a 

newspaper of general circulation, as required by 25 Pa. Code §86.31; (2) 

STRAWS' request for a public hearing was timely because of the inadequate 

newspaper advertising; and (3) DER failed to conduct a public hearing, as 

required by 25 Pa. Code §86.34 (b) (1}. 

Mrs. Bovaird testified that STRAWS requested DER to hold a public 

hearing and that DER failed to do so. She also testified that she does not 

subscribe to a newspaper; that she usually reads the Brockway Record when she 

buys a newspaper; and that the Brookville Democrat and the DuBois Courier 

Express are other newspapers in her area. Mrs. Foeks testified that she and 

four of her neighbors subscribe to the Courier Express which is delivered to 

their homes. 

That is the sum total of testimony on this subject. To the extent 

that it was supplemented at all, it was done by the attorneys during 

arguments. Such statements, of course, are not evidence and cannot be 

considered. These arguments, inter alia, alluded to a prior decision of the 

Board in an appeal filed by STRAWS on October 16, 1984, at 84-355-G, 

challenging DER's denial of a public hearing in connection with Doan•s 

application for the Permit. That decision, reported at 1985 EHB 347, 

dismissed the appeal as premature since the Permit had not yet been issued. 

We have examined that docket but have found nothing to substitute for the lack 

of evidence in this case. 
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Section 4 (b) of SMCRA, 52 P.S. §1396.4 (b), requires an applicant 

for a surface mining permit to publish a notice 11 in a newspaper of general 

circulation, published in the locality where the permit is applied for, once a 

week for four consecutive weeks. 11 DER regulations at 25 Pa. Code §86.31 (a) 

implement this statutory provision, requiring publication 11 in a local 

newspaper of general circulation in the locality of the proposed coal mining 

activities ...... 

Section 4 (b) of SMCRA also provides an opportunity for interested 

persons to file with DER written objections to the application for a permit 

and a request for an informal conference or a public hearing. Such requests 

must be made within 30 days after the last date on which the public notice was 

published. DER's regulations generally follow this procedure, 25 Pa. Code 

§§86.32 and 86.34. 

It is apparent that, if the public notice was not published in 

accordance with the statute and the regulations, the 30-day period for filing 

objections and requesting a hearing (formal or informal) could not begin to 

run. Although there is no evidence on the point, we surmise that there was a 

public notice published at some point, but it was published in the DuBois 

Courier Express. STRAWS' request for a public hearing, dated May 31, 1984, 

apparently was rejected by DER as untimely. STRAWS' attorney acknowledged 

that, if the Courier Express was a proper newspaper, then the publication 

complied with the regulations and STRAWS'request was untimely (N.T. 363-364). 

The only issue, therefore, is whether the Courier Express is a "newspaper of 

general circulation 11 in the locality of the proposed surface mine for which 

the Permit was issued. 

We know that Dean's application related to a site in Snyder Township, 

Jefferson County. In the absence of evidence, we can only presume that the 
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Courier Express is published in DuBois, tlearfield County. We take official 

notice of the fact that Jefferson County borders Clearfield County on the 

west; that Snyder Township is in the northeast corner of Jefferson County and 

borders partly on Clearfield County; and that DuBois is in western Clearfield 

County near the Jefferson County line. We also take official notice of the 

fact that DuBois (population 9290) is about 12 road miles from the Site; 

Brookville (population 4568) is about 15 road miles from the Site; and 

Brockway (population 2376) is about 2 road miles from the Site. 

The most that we can deduce from these facts is that Brockway is the 

closest and smallest of the three towns and that a newspaper published there 

might be the most desirable to use for a public notice pertaining to the Site. 

While we presume that the Record is published in Brockway and that Mrs. 

Bovaird usually selects this newspaper when she chooses to buy one, we do not 

know if it is a newspaper of ••general circulation .. (see definition in 45 Pa. 

C.S.A. §lOl(a)). Obviously, it must have some shortcomings, since Mrs. Foek 

and four of her neighbors subscribe to the Courier Express. This fact, alone, 

seems to suggest that a notice published in the Courier Express had a greater 

likelihood of reaching the residents near the Site than one published in 

either of the other two newspapers. 

Since STRAWS has the burden of proving that the processing of the 

application did not comply with SMCRA or DER's regulations, it was incumbent 

upon STRAWS to show that publication of the public notice was incorrect. 

STRAWS has not done so. Even when we give STRAWS the benefit of as much 

official notice as possible, and assume some facts that have not been proved 

but only alluded to by the attorneys, we still cannot find that STRAWS' 

allegations are legally sound. What is available to us points to the 

propriety of using the DuBois Courier Express. 
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CONCLUSIONS OF LAW 

1. STRAWS has the burden of showing that DER abused its discretion 

in issuing the Permit. 

2. In reviewing an application for a surface mining permit, DER is 

required to consider whether the noise likely to be generated by the operation 

will constitute a public nuisance. 

3. STRAWS did not present sufficient evidence to show that DER 

failed to consider the noise likely to be generated by night operations and 

whether it would constitute a public nuisance. 

4. STRAWS did not present sufficient evidence to show that the 

noise actually generated by mining operations at night constitutes a public 

nuisance. 

5. An applicant for a surface mining permit is required to present 

a plan for controlling fugitive dust; DER is required to review the plan and 

to determine whether it is adequate.· 

6. STRAWS did not present sufficient evidence to show that the dust 

complained of by Mrs. Bovaird comes from the Site. 

7. Even if it be assumed that the dust comes from the Site, there 

is insufficient evidence to show that it leaves the Site despite Doan•s 

adherence to the approved dust control plan. 

8. STRAWS did not present sufficient evidence to show that the 

approved dust control plan is ineffective. 

9. STRAWS did not present sufficient evidence to show that a 

monitoring program should have been imposed as part of the approved dust 

control plan. 
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10. STRAWS did not present sufficient evidence to show that the 

blasting damage sustained by the Bovairds and Foeks was the result of an 

inadequate blasting plan. 

11. "Equivalent information," as referred to in 25 Pa. Code §87.44 

(3), does not mean information that will provide the same identical details as 

a chemical overburden analysis, but means information that will be of a 

strength or value equal to those details. 

12. DER had "equivalent information" sufficient to justify a waiver 

of the chemical overburden analysis. 

13. STRAWS did not present sufficient evidence to show that the 

public notice of Doan•s application for the Permit was not published in 

accordance with law and regulation. 
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ORDER 

AND NOW, this 12th day of December, 1988, the appeal of Snyder 

Township Residents for Adequate Water Supplies is dismissed. 

DATED: December 12, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Western Region 

For Appellant: 
Lee R. Golden, Esq. 
Pittsburgh, PA 

For Pennittee: 
Henry Ingram, Esq. 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE WOELFLING, CHAIRMAN 

({)~p~ 
WILLIAM A. ROTH, MEMBER 

RO~lr 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 1 71 0 1 

(71 71 787-3483 

ALLEGHENY MOUNTAIN CHAPTER 
OF TROUT UNLIMITED 

. . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

v. : EHB Docket No. 86-524-W 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
BENJAMIN COAL COMPANY, Permittee 

. . . . . . . . Issued: December 12, 1988 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

Synopsis 

A motion to dismiss a third party appeal of the issuance of a surface 

mining permit because of the appellant's alleged failure to submit comments to 

the Department of Environmental Resources during the 30 days following the last 

publication of a newspaper advertisement concerning submission of the permit 

application is denied. The 30 day comment period in 52 P.S. §1396.4(b) does 

not begin to run until the publication of the final newspaper advertisement 

following submission of a complete permit application. 

OPINION 

This action was initiated by the Allegheny Mountain Chapter of Trout 

Unlimited's (Allegheny) September 12, 1986 filing of a notice of appeal seek­

ing the Board's review of the Department of Environmental Resources' (Depart­

ment) August 13, 1986 issuance of Mining Permit No. 17860105 to Benjamin Coal 

Company (Benjamin) for its Marshall Site in Brady Township, Clearfield County. 
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The appeal was docketed at Docket No. 86-524-W. 1 A petition for supersedeas 

accompanied Allegheny's notice of appeal, and the Board denied the petition 

for supersedeas during the course of a hearing held on October 3, 1986. 2 On 

October 2, 1986, Benjamin moved to dismiss Allegheny's appeal, claiming the 

Board lacked jurisdiction over the appeal by virtue of §4(b) of the Surface 

Mining Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, 

as amended, 52 P.S. §1396.4(b) (SMCRA). 

Benjamin argues that the language in §4(b) of SMCRA, 52 P.S. 

§1396.4(b), allows a third party appellant to challenge the issuance of a 

surface mining permit before the Board only if it has filed written objections 

to the permit application within 30 days of final public notice of the filing 

of a permit application or if it has participated in a public hearing on the 

permit application. Benjamin alleges that the public comment period for its 

permit application ended on January 20, 1986, 30 days after the last notice 

was published in The Clearfield Progress on December 21, 1985, and that 

Allegheny did not submit any comments during that period. Thus, Benjamin 

argues, the Board lacks jurisdiction to hear this appeal. 

In its response, Allegheny contends that the public notice provided 

by Benjamin was inadequate because most of its members reside in the Punxsu­

tawney/DuBois area, which is outside the circulation area of The Clearfield 

Progress and that it did submit comments to the Department before a completed 

1 On October 1, 1986, Allegheny filed an appeal of the Department's order 
modifying Permit No. 17860105, and that appeal was docketed at Docket No. 
86-557-W. By order dated October 21, 1986, the Board consolidated Allegheny•s 
two appeals at Docket No. 86-524-W. The motion now before us was filed just one 
day after Allegheny filed its second notice of appeal, but before the two 
appeals were consolidated. We will treat it as applying only to the appeal 
originally docketed at Docket No. 86-524-W. 

2 A second petition for supersedeas was filed on June 11, 1987, and denied on 
June 30, 1987. 
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permit application was submitted by Benjamin. Furthermore, Allegheny argues 

that §4(b) of SMCRA, 52 P.S. §1396.4(b), does not exclude a person who did not 

file written comments from filing a notice of appeal with the Board and that 

any reply to this motion would be moot because of the Board's denial of the 

petition for supersedeas. 

The Department also objects to Benjamin's motion to dismiss, 

contending that Benjamin has misconstrued 52 P.S. §1396.4(b), that Benjamin's 

interpretation of that section is inconsistent with federal law, and that 

prior Pennsylvania law allows the current appeal. The Department maintains 

that §4{b) of SMCRA must be read consistently with the provisions of 

the Federal Surface Mining Control and Reclamation Act, 30 USC §1201 et seq., 

(Federal SMCRA) conferring the right to appeal the issuance of a permit, since 

state primacy programs must be consistent with the federal requirements. 

We will deny Benjamin's motion for the reasons set forth below. 

Section 4(b) of SMCRA provides in relevant part that: 

The applicant shall give public notice of 
every application for a permit or a bond release 
under this act in a newspaper of general circula­
tion, published in the locality where the permit 
is applied for, once a week for four consecutive 
weeks. The department shall prescribe such re­
quirements regarding public notice and public 
hearings on permit applications and bond releases 
as it deems appropriate •••• 

Any person having an interest which is or may be 
adversely affected by any action of the department 
under this section may proceed to lodge an appeal 
with the Environmental Hearing Board in the manner 
provided by law and from the adjudication of said 
board such person may further appeal as provided 
by Title 2 of the Pennsylvania Consolidated 
Statutes (relating to administrative law and pro­
cedure). The Environmental Hearing Board, upon 
the request of any party, may in its discretion 
order the payment of costs and attorney's fees it 
determines to have been reasonably incurred by such 
party in proceedings pursuant to this section. In 
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all cases involving surface coal mining operations, 
any person having an interest which is or may be 
adversely affected shall have the right to file 
written objections to the proposed permit applica­
tion or bond release within thirty (30) days after 
the last publication of the above notice which 
shall conclude the public comment period •... 
The applicant, operator, or any person having an 
interest which is or may be adversely affedted 
by an action of the department to grant or deny 
a permit or to release or deny release of a 
bond and who participated in the informal hear-
ing held pursuant to this subsection or filed 
written objections before the close of the public 
comment period, may proceed to lodge an appeal with 
the Environmental Hearing Board in the manner pro­
vided by law and from the adjudication of said 
board such person may further appeal as provided 
by Title 2 of the Pennsylvania Consolidated 
Statutes. 

Here we find that we need not decide the question of whether failure to submit 

timely written objections during the public comment period deprives Allegheny 

of its opportunity to appeal Benjamin's permit because there was a deficiency 

in the public notification process. 

Public notice requirements pertaining to surface mining permit 

applications are promulgated at 25 Pa.Code §86.31, which, in pertinent part, 

states: 

(a) An applicant for a permit, transfer or re­
newal, or for revision as required by §86.54 
(relating to public notice of permit revision) 
shall place at the time of filing an application 
with the Department, an advertisement in a local 
newspaper of general circulation in the locality 
of the proposed coal mining activities at least 
once a week for four consecutive weeks. 

(b) No later than the first date of the news­
paper advertisement under subsection (a), the 
applicant for a new permit, except as provided 
in §86.35(a)(l) (relating to public availability 
of information in permit applications), shall 
file a complete copy of the application for the 
public to copy and inspect at a public office 
approved by the Department in the county where 
the coal mining activities are to occur. The 
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applicant shall file any subsequent revision of 
the application for a new permit with that office 
at the same time the revision is submitted to the 
Department. In the case of repermitting pursuant 
to §86.12 (relating to continued operation under 
interim permits) and §86.14 (relating to permit 
application filing deadlines), permit renewals 
pursuant to §86.55 (relating to permit renewals: 
general requirements), permit revisions pursuant 
to §86.52 (relating to permit revisions), and 
permit transfers pursuant to §86.56 (relating to 
transfer of permit), the permittee shall indicate 
in the public notice that a copy of the permit 
and accompanying documents is available for in­
spection and copying at the appropriate District 
or Regional Office. 

* * * * * 
(emphasis added) 

The statute and the implementing regulations impose a duty on the permit 

applicant to both advertise notice of the filing of the permit application and 

to file a complete copy of the permit application at the appropriate govern­

ment office so that the public may inspect and copy it. 

There are voluminous requirements relating to the contents of a 

mining permit application, but two regulations contain a general description 

of the necessary elements of the application. 25 Pa.Code §86.15 states that 

(a) Application for a permit under this chapter 
shall be submitted to the Department in writing, 
upon forms furnished by the Department. 

(b) Each application for a permit shall be ac­
companied by such information, maps, plans, 
specifications, design analyses, test reports, 
and other data as may be required by the Depart­
ment to determine compliance with the standards, 
requirements or purposes of this chapter. 

(c) Information set forth in the application 
shall be current, presented clearly and concisely, 
and supported by appropriate references to tech­
nical and other written material available to the 
Department. 

(d) Technial data submitted in the application 
shall include: 
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(1) Names of persons or organizations 
which collected and analyzed the data. 

(2) Dates of the collection and analyses. 

(3) Descriptions of methodology used to 
collect and analyze the data. 

while 25 Pa.Code §86.16 requires that 

Persons submitting permit applications under 
§86.14(a) (relating to permit application filing 
deadlines), shall reapply for a permit within 2 
months by submitting an initial application on 
forms available from the Department and shall 
thereafter submit a complete application, includ­
ing proof of publication, in accordance with a 
schedule determined by the Department. Other ap­
plications submitted under §86.14(b) shall be 
complete and include, at a minimum, the applicable 
information required under this chapter and: 

(1) Chapter 87 (relating to surface mining 
of coal) for surface mining activities. 

* * * * * 
Thus, we believe that the public comment period under §4(b) of SMCRA and the 

corresponding regulation at 25 Pa.Code §86.32(a) does not begin to run until a 

complete application has been filed with the Department (or other government 

office as prescribed by the Department under 25 Pa.Code §86.31(b), for a pros-

pective commenter cannot frame accurate comments and objections to the permit 

application without such complete information. 3 

Notification of Benjamin's permit application was published in The 

3 The Board is not unaware of the constant interplay among the Department, 
permit applicants, and the applicants' consultants. We do not suggest that a 
"complete" application is one in which all the Department's questions and con­
cerns have been addressed. Rather, it is an application containing all the 
appropriate modules, forms, maps, data, and other information to enable the 
Department to begin review of the application. 
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Clearfield Progress on November 30, 1985 and December 7, 14, and 21, 1985. 4 

However, testimony by Mr. Robert Weiss, hydrogeologist for the Department, at 

the hearing held on the petition for supersedeas on October 3, 1986, 

establishes that the Department did not receive the completed permit applica­

tion from Benjamin until February 21, 1986. 

By letters dated February 13, 1986 and February 15, 1986, Allegheny 

submitted comments on the permit application (see transcript of the hearing 

held on the petition for supersedeas, October 3, 1986, page 136 and Exhibit B 

to Benjamin•s motion to dismiss). Although Benjamin argues these comments 

were submitted after the comment period ended, and, in fact, Allegheny admits 

in its letter that its time to respond may have expired, it is clear that 

Allegheny did submit comments before Benjamin's final completed application 

was received by the Department. Thus, any notice provided by Benjamin prior 

to its submittal of a completed permit application was ineffective to toll the 

30 day period. Therefore, Allegheny cannot be precluded from maintaining an 

appeal of the issuance of Benjamin's permit by virtue of its failure to submit 

comments within 30 days of December 21, 1985, the last date of publication of 

the newspaper advertisement. 

Because we deny the motion on the above grounds, we will not address 

additional arguments made by either party, although we do note that the dis­

missal of the petition for supersedeas does not render this motion moot. The 

question of jurisdiction remains, regardless of the disposition of the peti­

tion for supersedeas. 

4 While there seemed to be confusion in the pleadings as to the dates of 
publication, during the hearing held on October 3, 1986 on the petition for 
supersedeas, the parties stipulated to the November 30, 1985 and December 7, 14, 
and 21, 1985 dates. 
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AND NOW, this 12th day of December, 1988, it is ordered that Benjamin 

Coal Company's Motion to Dismiss is denied. 

DATED: December 12, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Martin H. Sokolow, Jr., Esq. 
Central Region 
For Appellant: 
Robert P. Ging, Jr., Esq. 
Confluence, PA 
For Permittee: 
Stephen C. Braverman, Esq. 
BASKIN FLAHERTY ELLIOTT & MANNINO 
Philadelphia, PA 

and 
Carl A. Belin, Jr., Esq. 
BELIN, BELIN & NADDEO 
Clearfield, PA 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE WOELFLING, CHAIRMAN 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 1 71 01 

717-787-3483 

TELECOPIER: 717-783-4738 

WILLIAM FIORE, t/d/b/a MUNICIPAL 
AND INDUSTRIAL DISPOSAL COMPANY 

. . . . 
v. 

. . 
: EHB Docket No. 86-665-W . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . Issued: December 13, 1988 

Svnopsis 

OPINION AND ORDER SUR 
MOTION FOR SANCTIONS OR IN THE 

ALTERNATIVE TO COMPEL DISCOVERY 

The Board will compel production of documents when the requests are 

relevant to the subject matter of the action, not overly broad or unduly bur­

densome, and not subject to any asserted privilege. The Board will conduct an 

in camera inspection of a memorandum from Department counsel to Department 

personnel to ascertain whether the memorandum is protected by the attorney­

client privilege or the work product doctrine. 

OPINION 

This matter was initiated by the December 11, 1986 filing of a notice 

of appeal by William Fiore, t/d/b/a Municipal and Industrial Disposal Company 

(Fiore), seeking review of a November 17, 1986 Department of Environmental 

Resources• (Department) letter, which stated: 

We have been notified by Equibank that Letter 
of Credit No. 1261 will be cancelled effective 
February 10, 1987. Section 505(e) of the Solid 
Waste Management Act (35 P.S. 505(e)) and the 
Collateral Bond agreement authorize the Depart-

I' 



ment to withhold the bond for failure to comply 
with any order of the Department. 

Since Municipal and Industrial Disposal Com­
pany has failed to comply with the consent order 
and agreement dated January 25, 1983, you are 
hereby advised to reinstate the subject Letter 
of Credit or provide an acceptable substitute 
Letter of Credit by December 14, 1986 or the De­
partment will draw upon the subject Letter of 
Credit issued by Equibank and convert it into a 
cash collateral bond in accordance with the terms 
of this letter of credit. 

This appeal was docketed at Docket No. 86-665-W. 

On December 7, 1987, Fiore filed a notice of appeal seeking review of 

the Department's November 23, 1987 letter, which stated: 

We have been been notified by Equibank that 
Letter of Credit No. 1261 will be cancelled ef­
fective February 10, 1988. This letter of credit 
was part of the collateral bond submitted to ob­
tain your company•s hazardous waste transporter 
license. Section 505(e) of The Solid Waste Man­
agement Act requires that liability under the 
bond shall be for the duration of the license and 
for a period of one year after the expiration or 
voluntary termination of the license. "This one 
year period of liability shall include, and shall 
be automatically extended for such additional 
time during which administrative or legal proceed­
ings are pending involving a violation by the 
transporter of the Act or the rules and regula­
tions promulgated thereunder, or the terms and 
conditions of the license to transport hazardous 
waste, or an order of the Department." 

Municipal and Industrial Disposal Company is 
hereby advised to reinstate the subject Letter of 
Credit or provide an acceptable substitute Letter 
of Credit by December 23, 1987 or the Department 
will draw upon the subject Letter of Credit issued 
by Equibank and convert it into a cash collateral 
bond in accordance with the terms of this Letter 
of Credit. 

This appeal was docketed at Docket No. 87-499-W. 

As grounds for the appeals, Fiore alleged that the Department•s 

action was arbitrary, capricious, unreasonable and without statutory right or 
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authorization, espousing contract, reliance and estoppel theories. Fiore 

maintained that the intent of the parties was to insure compliance with 

transportation related regulations, not the non-transportation related laws, 

rules or regulations. Also, Fiore asserted that because the letter of credit 

had expired, the Department did not have the right to draw on it, citing 25 

Pa.Code §75.263(i)(8) and (9) and 42 Pa.C.S.A. §5523(3). Fiore also argued 

that the Department deprived him of due process because its rules and 

regulations were ambiguous, and finally, that he was not afforded the 30 days 

notice provided in §505(e) of the Solid Waste Management Act, the Act of July 

7, 1980, P.L. 380, as amended, 35 P.S. §6018.505(e). 

Simultaneous with the filing of his appeal at Docket No. 87-499-W, 

Fiore filed a First Request for Production of Documents and a First Set of 

Interrogatories. On January 13, 1988, the Depart~ent provided responses to 

the requests for documents, objecting to several of these requests. After a 

June 7, 1988 telephone conference call with the parties, the Board, by order 

dated June 8, 1988, consolidated the two appeals at Docket No. 86-665-W. That 

order also directed Fiore to file a motion to compel. 

Fiore filed a Motion for Sanctions or in the Alternative Motion to 

Compel Discovery on June 15, 1988, and the Department responded to it on July 

8, 1988. 

After review of the requests, the Board grants Fiore's motion to 

compel with respect to Requests No. 1, 2, 4, 7, 8, 9, 11, and 12. With 

respect to Request No. 3, the Board orders the Department to submit the 

document in dispute for an in camera inspection to determine whether or not it 

is privileged. Requests No. 5, 6, and 10 were answered by the Department, but 
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it is not clear whether Fiore seeks additional information. Therefore, we 

will not rule on these numbered requests. We decline to impose sanctions at 

this time. 

Discovery practice before the Board is governed generally by the 

Pennsylvania Rules of Civil Procedure, 25 Pa.Code §21.111. Pa.R.C.P. 4003.1 

allows discovery 11 regarding any matter, not privileged, which is relevant to 

the subject matter involved in the pending action ... For the purposes of 

discovery, relevance is to be construed liberally. 6 Standard Pennsylvania 

Practice, 2d 34:16. Envirosafe Services of Pa. v. DER, EHB Docket No. 

83-101-W (Opinion and order issued October 31, 1988). There are limitations 

placed on discovery, including, inter alia, discovery which 11Would cause 

unreasonable annoyance, embarrassment, oppression, burden or expense .. or which 
11 relates to matter which is privileged." Pa.R.C.P. 4011(b) and (c). 

Request No. 1 asks for information regarding a program guidance 

manual or policy guidelines for the solid waste management program, and 

specifically for the waste transportation program. The Department objected to 

this request, claiming it was overly broad, unduly burdensome and irrelevant 

to the only issue, whether the Department has the authority to hold Fiore 

liable for the bond amount for violations of regulations unrelated to the 

transportation of hazardous waste. 

We cannot agree that the request is overly broad or unduly burden­

some. As for relevance, Fiore•s claim that the documents may include 

information about bond release is well-taken. Because relevance is construed 

broadly for purposes of discovery, we will compel production regarding Request 

No. 1. 

Request No. 2 asks for information regarding other hazardous waste 

transporters whose bonds were forfeited or attempted to be forfeited by the 
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Department for non-transportation related violations of Department laws, rules 

or regulations. The Department objected to this request, arguing that it was 

overly broad, unduly burdensome, irrelevant and privileged. Fiore maintains 

the information sought is necessary to ascertain if similarly situated people 

are being similarly treated, thus giving rise to a possible equal protection 

challenge. 

The request is not overly broad, 

Neither can we see any apparent privilege, 

nor is it unduly burdensome. 

and the Department has failed to 

make specific arguments which might otherwise convince us. As to its rele­

vance, we find the information relevant to the subject matter of the action, 

relating to whether the Department has the authority to act as it did. 

Request No. 3 asks for information going to whether the Department is 

empowered, or should be empowered, to forfeit transportation bonds for non­

transportation violations of Department laws, rules or regulations. While the 

Department identified a memorandum dated August 25, 1985, from Department 

Counsel, Dennis W. Strain, to Chief of the Transportation and Reporting 

Section, Leonard W. Tritt, it refused to produce this memorandum, claiming 

that the attorney-client privilege and work product doctrine protected it from 

disclosure. Fiore claimed that the Department failed to specify on what basis 

the attorney-client privilege should be sustained and that the attorney work 

product doctrine was inapplicable because the memorandum was not prepared in 

anticipation of litigation. 

We cannot rule on this aspect of Fiore•s motion until we have con­

ducted an in camera inspection of the memorandum at issue. Memoranda written 

by Department counsel to a Department employee will be privileged only if its 

disclosure would reveal the communication from the Department employee to 

Department counsel. Kocher Coal v. DER, 1986 EHB 945. Likewise, the memoran-
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dum, if containing advice from Department counsel to a Department employee 

would only be protected if it would reveal the employee•s confidential com­

munication to the attorney. Kocher, supra, citing Bradford Coal Co •. Inc. 

v. DER, 1985 EHB 938. 

The memorandum at issue may be protected by the attorney work product 

doctrine. Fiore claims the memorandum was written before the appeal was filed 

and, thus, it could not have been written in anticipation of litigation. 

Since we do not know what the memorandum contains, we cannot yet rule on it. 

The Department is ordered to submit the memorandum in question to the Board 

for an in camera inspection and ruling. 

Request No. 4 asks for information relating to any other bonds which 

were submitted by Fiore since 1975 under the SWMA or its predecessor statute, 

including copies of those bonds actually issued to or approved for Fiore. 

Request No. 11 asks for a copy of Fiore's license for transportation of 

hazardous waste and any renewals thereof. The Department objected to these 

requests, claiming they were overly broad, unduly burdensome, and irrelevant 

because the information sought was equally accessible to both parties. The 

Department also maintained that the documents were irrelevant, since it was 

always free to change the language in its forms. 

We find that the requests are neither overly broad, nor unduly 

burdensome, since they appear to involve six bonds and one license. As for 

the Department's objections based on relevancy, Fiore claims he needs the 

documents in order to compare the language in the bonds and license to 

determine the intentions of the parties. This is relevant to Fiore's contract 

theory and, therefore, we will compel production of those documents. The fact 

that both parties may have equal access has been disputed by Fiore's claim 

that its record keeping has recently lapsed. In any event, knowledge of the 
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inquirer is not a barrier to discovery. Magnum Minerals v. DER, 1983 EHB 

310, citing Goodrich Amram 2d §4003.1:25. 

Request No. 7 asks for current copies of the application forms for a 

hazardous waste transportation license and bond, and Request No. 12 asks for 

representative copies of all bond forms the Department has used for hazardous 

waste transportation, including "every version or revision of 'ER-SWM-28'." 

The Department claims these requests are overly broad, unduly burdensome and 

seeking information unrelated to the present appeal. Additionally, with 

respect to Request No. 12, the Department claims it seeks irrelevant 

information because the Department is always free to change the language in 

its forms. 

Fiore claims that the information is relevant because the bond form 

at issue has been revised and, thus, a comparison in language of each revision 

may shed light on the intention of the drafter. Fiore claims this information 

could be used to support various theories in the present controversy. Because 

we view relevancy liberally in discovery requests and because we feel that the 

information sought may lead to admissible evidence and is related to the sub­

ject matter of the litigation, we will compel responses to Requests No. 7 and 

12. 

Requests No. 8 and 9 ask for information showing how or on what basis 

the Department computed Fiore's bond amount and for all documents relating to 

the method for calculation of hazardous waste transportation bond amounts. 

The Department objected to these requests as being irrelevant because the 

computation of Fiore's bond amount constituted a final action which can no 

longer be appealed. The Department argues, in its response to this motion, 

that its method of calculating bond amounts is irrelevant because §505 of the 

SWMA, 35 P.S. §6018.505, makes bonds conditional on compliance with every re-
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quirement of the Act. Therefore, bond forfeiture does not depend on the 

method in which the bond is calculated. 

Fiore claims it is not attempting to relitigate the computation, 

rather it is trying to prove the bond amount is computed on the basis of 

hazardous waste expected to be transported, thus going to the belief that the 

bond at issue was intended to cover transportation related violations only. 

We agree with Fiore that this information may well show the intention of the 

parties in the issuance of the transporter's license and falls within the 

broad purview of allowable discovery. 

0 R DE R 

AND NOW, this 13th day of December, 1988, it is hereby ordered that: 

1) William Fiore's motion to compel with respect to Requests 
No. 1, 2, 4, 7, 8, 9, 11, and 12 is granted. The Department shall 
provide the information requested therein on or before January 12, 
1989; and 

2) The Department shall, on or before December 23, 1988, 
submit the memorandum from Mr. Strain to Mr. Tritt to the Board for 
an in camera inspection to determine whether it is privileged. 

ENVIRONMENTAL HEARING BOARD 

»zM' w~ MAXI:-=FLING,~HA1 
DATED: December 13, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Dennis Strain, Esq. 
Harrisburg, PA 
For Appellant: 
Gregg M. Rosen, Esq. 
ROSEN & MAHFOOD 
Pittsburgh, PA 
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MAXINE WOELFLING. CHAIRMAN 

WILLIAM A. ROTH. MEMBER 
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M. DIANE SMITH 
SECRETARY TO THE BOARD 

MAX FUNK, WILBUR E. JOHNSON 
and WILLIAM GLOEKLER 

: EHB Docket No. 87-078-W 

v. 
COMMONWEALTH OF PENNSYlVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
ERIE ENERGY RECOVERY COMPANY, INC., 

Pennittee 

. . . . 
: . . . . 
: Issued: December 13, 1988 . . 

OPINION AND ORDER 
SUR 

MOTION TO LIMIT ISSUES 
Synopsis 

Motion to limit issues to those raised by the appellants in their 

pre-hearing memorandum is granted. 

OPINION 

This matter was initiated with the March 3, 1987 filing of a notice 

of appeal by Max Funk, w·ilbur E. Johnson and William Gloeckler (Appellants) 

challenging the February 5, 1987 issuance of a solid waste permit and air 

quality plan approval by the Department of Environmental Resources (Department) 

to Erie Energy Recovery Company, Inc. (EERC). The permit and plan authorized 

the construction of a waste-to-energy incinerator facility in Erie. 

A motion to dismiss the appeal for lack of standing was filed by 

EERC on September 22, 1987, and the Board denied the motion on August 31, 

1988. By notice dated August 9, 1988, the Board scheduled a hearing on the 
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merits for January 23 to 27, 1989; Pre-Hearing Order No. 2 was appended to 

the notice of hearing and required the parties to submit stipulations and 

witness and document lists on or before January 11, 1989. 

On September 14, 1988, EERC filed a motion to limit issues and/or 

clarification, 1 arguing that Appellants• pre-hearing memorandum only 

addressed the air quality plan approval and did not challenge the issuance 

of the solid waste permit, thereby waiving their right to raise any issues 

related to the solid waste permit. EERC cited Melvin Reiner v. DER, 1982 EHB 

183, in support of its position. On October 3, 1988, the Department notified 

the Board that it would not respond to this motion. 

The Appellants filed a response to the motion to limit issues on 

September 26, 1988, arguing that because the air quality plan approval and 

solid waste permits are so intertwined, requirements under the plan approval 

may affect requirements under the solid waste permit and vice-versa if any 

additional conditions are imposed by the Department as a result of this 

appeal. Further, Appellants contend that limiting issues at this point is 

premature, since the Board has requested amended pre-hearing memoranda. 

The Board•s rules of practice and procedure provide at 25 Pa.Code 

§21.82(c) that the Board may issue such pre-hearing orders as it deems 

necessary for limiting issues of fact and law in a proceeding. The 

Board employs two standard pre-hearing orders. Pre-Hearing Order No. 1 

requires the submission of a pre-hearing memorandum which states the facts a 

party intends to prove, cites the contentions of law relied upon, identifies 

the order of the witnesses at hearing, and includes all documents and other 

1 The Board overlooked EERC•s request in its motion to dismiss for lack of 
standing that the appeal be dismissed as it related to the solid waste permit 
because Appellants had failed to raise this issue in their pre-hearing memoran­
dum. Hence, this request for clarification. 
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exhibits the party intends to introduce at the hearing. The order further 

states that "a party may be deemed to have abandoned all contentions of law 

or fact not set forth in its pre-hearing memorandum." Pre-Hearing Order No. 

2 mandates the parties to file a stipulation listing exhibits, expert 

witnesses, evidence and facts agreed upon, and a statement of the legal issues 

on which the matter turns; this stipulation must be filed approximately two 

weeks before the hearing. The two pre-hearing orders are designed to 

complement each other; Pre-Hearing Order No. 1 operates to define the issues 

after a period of discovery, while Pre-Hearing Order No. 2 operates to refine 

the issues for presentation at the hearing on the merits. 

In Reiner v. DER, 1982 EHB 183, the Board refused to permit the 

Department to introduce evidence not set forth in its pre-hearing memorandum 

at a hearing on the merits. We expressed our reluctance to enforce the 

waiver language contained in Pre-Hearing Order No. 1 unless the refusal to 

waive a contention of law or fact not set forth in a party's pre-hearing 

memorandum would be prejudicial to the opposing party. Reiner, at 200. We 

find that under the circumstances presented herein, allowing the Appellants 

to raise the issue of the solid waste permits in their Pre-Hearing Order No. 

2 submission would be extremely prejudicial to EERC and will limit 

Appellants' presentation to issues relating to the air quality permit. 

Pre-Hearing Order No. 1 was issued by the Board on March 23, 1987; 

it required all discovery to be completed within 75 days and the filing of 

Appellants• pre-hearing memorandum by June 3, 1987. At Appellants• request, 

the discovery period was extended to June 30, 1987 and the filing deadline 

for the pre-hearing memorandum was extended to July 18, 1987. Appellants• 

pre-hearing memorandum, which was filed on July 20, 1987, made no mention of 

the solid waste permit, but extensively addressed the air quality plan 
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approval. To allow Appellants to raise the solid waste permit in their 

Pre-Hearing Order No. 2 filing is contrary to the purpose of that pre-hearing 

order, in that it would expand, rather than narrow, the issues, immediately 

prior to hearing. This would, in turn, severely prejudice EERC in that it 

would be forced to prepare to counter the solid waste issues in 12 days or 

further delay its project by seeking a continuance of the hearing. 

0 R D E R 

AND NOW, this 13th day of December, 1988, it is ordered that Erie 

Energy Resource Corporation's motion to limit the issues in this matter to 

those associated with the air quality plan approval is granted. 

ENVIRONMENTAL HEARING BOARD 

~w~ 
MAXINE WOELFLING, tRMAN 

DATED: December 13, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 
For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Western Region 
For Appellant: 
Paul D. Shafer, Jr., Esq. 
Louis J. Stack, Esq. 
SHAFER, SWICK, BAILEY, 

IRWIN AND STACK 
Meadville, PA 
For Pennittee: 
Eugene E. Dice, Esq. 
Harrisburg, PA 
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MARIO L. MARCON 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG, PA 17101 

717-787-3483 

TELECOPIER: 717-783-4738 

EBB Docket No. 88-110-R 
: 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and : 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

VALLEY SANITATION, Permittee : Issued: December 13, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION TO,DISMISS 

A motion to dismiss for lack of standing is granted where the 

appellant fails to show that his interest in a civil penalty imposed on a 

third party is substantial, immediate and direct. 

OPINION 

This matter was initiated by the March 28, 1988 filing of a notice 

of appeal by Mario L. Marcon (Marcon) challenging the sufficiency of a $100 

civil penalty assessed by DER against Valley Sanitation (Valley) for 

allegedly conducting non-coal surface mining near its landfill in Penn 

Township, Westmoreland County. DER assessed the civil penalty pursuant to 

the provisions of the Non-Coal Surface Mining Conservation and Reclamation 

Act, the Act of December 19, 1984, P.L. 1093, as amended, 52 P.S. §3301 et 

seg. (Non-Coal SMCRA). 
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Valley was utilizing a tract of land, apparently an old strip mine 

which adjoined Marcon's land, as a borrow area for soil cover for its 

landfill. Marcon contends that the amount of the penalty should be assessed 

based on the value to Valley of the soils used, the future costs of 

reclamation to approximate original contours and the effects on his land. In 

addition, Marcon charges that DER failed to enforce unspecified regulations 

to prevent the removal of soil from stripped areas and that Valley failed to 

post a bond sufficient to assure future reclamation. 

On May 18, 1988, DER filed a motion to dismiss Marcon's appeal for 

lack of standing. Relying upon the direct, immediate and substantial 

interest test of William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 

Pa. 168, 346 A.2d 269 (1975), DER argues that Marcon has no legally 

cognizable interest in the civil penalty assessment, since Marcon is not 

asserting financial responsibility for paying or indemnifying Valley for the 

amount of the assessment. Further, DER contends that no basis in law exists 

for Marcon to act as a private attorney general asserting the protection of 

the public's interest in deterring future environmental degradation and 

protecting private property through the imposition of a larger civil penalty. 

On June 10, 1988, Marcon, who is acting pro se, filed a response 

that failed to address DER's arguments. Rather, Marcon repeats and expands 

upon the arguments made in his notice of appeal. 

It is important to keep in mind that the DER action at issue here is 

the civil penalty assessed on Valley. Aside from being an adjoining 

landowner, Marcon has not indicated, nor can the Board discern, any 

substantial, immediate or direct interest in DER's $100 civil penalty 

assessment. Marcon has no obligation to pay the assessment. Nor has DER 

imposed any duties on him. We therefore rule that Marcon failed to meet the 
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criteria for standing. William Penn Parking Gqrage, supra. 

DER correctly points out that standing under "private attorney 

general" status cannot be conferred upon Marcon unless the General Assembly 

has specifically conferred such status. Robert A. and Florence Porter v. 

DER, 1985 EHB 741. The Non-Coal SMCRA has no such provisions. 

In view of the foregoing, we will grant DER's motion pnd dismiss 

Marcon's appeal for lack of standing. 
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ORDER 

AND NOW, this 13th day of December, 1988, it is ordered that the 

Department of Environmental Resources• motion to dismiss is granted and the 

appeal of Mario L. Marcon at Docket No. 88-110-R is dismissed. 

DATED: December 13, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Commonwealth, DER: 
Kenneth T. Bowman, Esq. 
Western Region 
Appellant pro se: 
Mario L. Marcon 
Harrison City, PA 
Permittee: 
Valley Sanitation 
Irwin, PA 

..... .o;:· 
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SUITES THREE-FIVE 

HARRISBURG. PA 17101 

717-787-3483 
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WALTER OVERLY COAL COMPANY . . 
v. 

. . 
: EHB Docket No. 86-601-M . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . . Issued: December 14, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR SUMMARY JUDGMENT 

Summary judgment is granted in favor of the Department of 

Environmental Resources (DER) on a bond forfeiture action when no issues of 

material facts remain to be resolved and when DER is entitled to judgment as a 

matter of law. When a Motion for Summary Judgment is supported by affidavits, 

the adverse party cannot rely upon the allegations in his pleadings but must 

show, by his own affidavits or otherwise, that a genuine issue of material 

fact exists. The existence of uncorrected violations on a mining site 

warrants the forfeiture of the bonds posted with respect to that site. 

OPINION 

This appeal was filed October 27, 1986, challenging DER's September 

29, 1986, forfeiture of two bonds applicable to a mining site in Mount 

Pleasant Township, Westmoreland County. On June 6, 1988, the Board issued an 

Opinion and Order denying a Motion for Summary Judgment filed by DER on 

January 7, 1988. The denial was based on the absence of affidavits and 

12!:>0 



documentary material sufficient to establish the necessary elements of a bond 

forfeiture proceeding. DER filed a new Motion for Summary Judgment on 

September 26, 1988. Walter Overly Coal Company (Appellant) has filed no 

response. 

DER's new Motion attempts to overcome the deficiencies of the prior 

Motion. It contains copies of the bonds, copies of Compliance Orders 85G282 

and 85G382, and a four page affidavit of Robert Musser, a Mine Conservation 

Inspector in DER's Greensburg District Office. Musser's affidavit declares, 

inter alia, as follows: 

(1) Appellant has operated a surface mine in Mount Pleasant Township, 

Westmoreland County, pursuant to Mine Drainage Permit (MDP) 3477SM25 and 

Mining Permits (MPs) 1865-1 (c) and 1865-1 (c) (A). 

(2) As originally issued, the MPs were designated 1865-1 and 1865-1 (A). 

Because the name of the landowner, John Keck, had been misspelled on these 

MPs, corrected MPs were issued bearing the designations 1865-1 (c) and 

1865-1 (c) (A). Except for the designations, the corrected MPs were identical 

to those originally issued. 

(3) Appellant posted a collateral bond and a surety bond in 

connection with the issuance of the MPs. The first, dated April 25, 1978, 

applies to MP 1865-1, is in the amount of $5,000 and covers the 5 acres 

intended to be affected by mining. The second, dated January 12, 1979, 

applies to MP 1865-1 (A), is in the amount of $15,000 and covers the 15 acres 

intended to be affected by mining. Liability under both bonds accrues at the 

rate of $1,000 per acre, and the minimum liability under each bond is $5,000. 

(4) DER forfeited both bonds on December 28, 1983, because Appellant 

had not completed reclamation and revegetation of the mining site. 
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(5) Subsequent to the bond forfeiture, Appellant agreed to continue 

reclamation activities, specifically the removal of erosion and sedimentation 

(E&S) control ditches in order to permit revegetation. 

(6) DER reinstated, without prejudice, the forfeited bonds on 

February 26, 1985. 

(7) Appellant failed to stablize the area where the E&S controls had 

been removed and, as a result, further erosion occurred. 

(8) Musser•s site inspections on May 1 and 3, 1985, discovered the 

erosion problem and noted other deficiencies. 

(9) Compliance Order (CO) 85G282, issued May 3, 1985, as a result of 

Musser•s inspections, called Appellant•s attention to specific violations of 

DER•s rules and regulations and ordered Appellant to take corrective action by 

June 3, 1985. 

(10) Appellant did not take an appeal from CO 85G282. 

{11) Musser•s site inspection of June 3, 1985, revealed that Appellant 

had not complied with CO 85G282. 

(12) CO 85G382, issued June 7, 1985, as a result of Musser•s 

inspection, called Appellant•s attention to its failure to comply with CO 

85G282 and its failure to submit an amended E&S control plan. Immediate 

corrective action was ordered on the former; a July 3, 1985, deadline was 

given on the latter. 

(13) Appellant did not take an appeal from CO 85G382. 

(14) The violations cited in CO 85G282 have not been corrected as of 

September 22, 1988, the date of Musser's affidavit. 

(15) The violations cited in CO 85G282 existed on the acreage covered 

by both MPs and both bonds. 
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(16) Appellant's surface mining activities affected all 5 acres 

covered by MP 1865-1 (c) and all 15 acres covered by MP 1865-1 (c) (A). 1 

As noted at the outset, Appellant did not file any response or 

counteraffidavits to DER's latest Motion for Summary Judgment. From 

Appellant's Notice of Appeal and pre-hearing memorandum, however, it appears 

that Appellant's objections to the bond forfeiture relate solely to the 

propriety of the corrective action DER ordered in CO 85G282 and to the amount 

of acreage involved. 

Appellant's right to challenge the corrective action ordered in CO 

85G282 expired when Appellant failed to take an appeal from that CO. 

Middlecreek Coal Company v. DER, 1987 EHB 30; Commonwealth v. 

Wheeling-Pittsburgh Steel Corp., 473 Pa. 432, 375 A.2d 320 (1977). No 

collateral attack can now be made against that CO. As for any dispute over 

the acreage affected Appellant has filed no affidavit disputing Musser's 

averment that the entire permit acreages were involved. R.C.P. 1035 (d) 

clearly provides that, when a Motion for Summary Judgment is made and 

supported as provided in that rule, 

an adverse party may not rest upon the mere 
allegations or denials of his pleading, but his 
response, by affidavits or as otherwise provided 
in this rule, must set forth specific facts showing 
that there is a genuine issue for trial. If he does 
not so respond, summary judgment, if appropriate, 
shall be entered against him. 

There are no issues of material fact to be resolved. DER has 

established that violations occurred on the areas covered by the MPs, that 

Appellant was ordered to correct them, that they remained uncorrected as of 

1 The Motion has been supplemented by an affidavit and copies of 
correspondence showing that the bond surety has been advised of the bond 
forfeitures and reinstatement, has voiced no objections, and has filed no 
appeals. 



September 22, 1988, and that the entire area of the MPs was affected. Under 

such circumstances, OER was required to forfeit the bonds posted in connection 

with the issuance of the MPs. Section 4 (h), Surface Mining Conservation and 

Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.4 

(h); Section 315 (b), Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. 691.315 (b). DER•s action in forfeiting the entire 

amount of the bonds identified above was factually and legally correct. 

Summary judgment will be entered in DER•s favor. 
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ORDER 

AND NOW, this 14th day of December, 1988, the Motion for Summary 

Judgement filed by the Department of Environmental Resources on September 26, 

1988, is granted. 

DATED: December 14, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Stephen C. Smith, Esq. 
Western Regiori 

For Appellant: 
Walter Overly 
WALTER OVERLY COAL COMPANY 

ENVIRONMENTAL HEARING BOARD 

~ w;r· 
MAXINE WOELFLING, ~ ~ 

tV~ahd-
WILLIAM A. ROTH, MEMBER 

(/~~ 
ROBERT D. MYERS I MEMBER 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 17101 

71 7-787-3483 

TELECOPIER: 717·783-4738 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

JAMES E. MARTIN and AMERICAN . EHB Docket No. 85-120-R . 
INSURANCE COMPANY . (Consolidated Appeals) . . . 

v. . . . . 
COMMONWEALTH OF PENNSYLVANIA, . . 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . Issued: December 20, 1988 . 

ADJUDICATION 

By: William A. Roth, Member 

Svnopsis: 

Appeals of bond forfeiture actions are sustained in part and dis­

missed in part. DER has the burden of showing, by a preponderance of the 

evidence, that site conditions justify bond forfeiture and, in the case of 

bonds written with a per acre liability, that it properly determined the 

amount of the bond to be forfeited. On a corrected mining permit covered by 

five separate bond instruments, each written to cover a specific acreage under 

prior permits, DER must establish violations on each bonded area in order to 

justify forfeiture. Where DER could not attribute a violation to a bonded area, 

it failed in its burden of proof. The existence of any violation of reclama­

tion requirements on a bonded area affected by surface mining operations is 

sufficient to warrant bond forfeiture. 
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INTRODUCTION 

This matter involves two appeals taken by James E. Martin (Martin) 

and three by the American Insurance Company from six Department of Environ­

mental Resources' (DER) bond forfeiture actions. 

On April 4, 1985, the American Insurance Company filed three appeals, 

Docket Nos. 85-098-R, 85-099-R and 85-100-R, challenging DER's March 13, 1985 

forfeiture of, respectively, Surety Bond Nos. 2383393, 2391414 and 2391415. 

These three bonds, for which it was the surety, were posted by Martin as a 

condition of obtaining Mining Permit (MP) 419-4C on Mine Drainage Permit 

2869BSM25. 

On April 12, 1985, Martin filed a notice of appeal at Docket No. 

85-120-R from four March 13, 1985 DER letters which declared forfeit bonds 

pertaining to the following of his mining operations: Mine Drainage Permit 

3573SM14 (MDP-14), forfeiture of 9 bonds on 9 mining permits; Mine Drainage 

Permit 3578BC16 (MDP-16), forfeiture of 2 bonds on 2 mining permits; Mine 

Drainage Permit 2869BSM25 (MDP-25), forfeiture of 9 bonds (3 of which were 

Surety Bond Nos. 2383393, 2391414 and 2391415) on 3 mining permits; and Mine 

Drainage Permit 3574SM12, (MDP-12), forfeiture of 12 bonds on six mining 

permits. 

On April 26, 1985, Martin filed a second notice of appeal at Docket 

No. 85-156-G from two April 2, 1985 DER bond forfeiture letters. The earlier 

March 13, 1985 forfeiture letter pertaining to MDP-12 was amended by adding 6 

mining permits to the caption. However, the body of the letter was the same as 

in the March, 1985 forfeiture letter with the exception that the description 

of the bond posted for MP 419-13A3 was amended. The March 13, 1985 forfeiture 

letter pertaining to MDP-14 was amended by changing the listing of one of the. 

forfeited bonds. 
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Upon a petition by Martin, which stated that he had an indemnity 

agreement with American Insurance Company and would be representing its 

interest in this matter, the Board consolidated all of the appeals at Docket 

Number 85-120-R. 

A view of the sites was held on June 26, 1987 in the presence of 

counsel for both Martin and DER. The three-day hearing on the merits, from 

July 7 through July 9, 1987, was followed by the filing of post-hearing briefs 

by both parties. Prior to the hearing, the bond forfeitures relating to 

MDP-14 were resolved; hence, the hearing was, and this adjudication is, 

concerned only with the bond forfeitures pertaining to mining permits within 

MDP-12, MDP-16 and MDP-25. 

FINDINGS OF FACT 

1. The Appellant in this matter is Martin, an individual whose mailing 

address is R.D. #11, Templeton, Pennsylvania 16259. 

2. The Appellee in this matter is DER, the executive agency of the 

Commonwealth of Pennsylvania vested with the authority and duty to administer 

and enforce The Clean Streams Law, the Act of June 22, 1937, P.L. 1987, ~ 

amended, 35 P.S. §691.1 et seq.; the Surface Mining Conservation and 

Reclamation Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 

§1396.1 et ~· (SMCRA); and Section 1917-A of the Administrative Code, the 

Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17. 

3. Martin was formerly in the business of mining coal by the surface 

mining method. 

4. Martin stipulated to the accuracy of the information contained in 

Board Exhibit 2, which lists, by mine drainage permit and mining permit, the 
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acreage on the mining permit, the present (or outstanding) bond liability, 

the acreages and reclamation stages for which liability remains and the bond 

instrument(s) that cover the mining permits (Board Ex. 2; N.T. 150). 1 

BOARTS SITE - Mine Drainage Permit No. 3578BC16 

5. Mine Drainage Permit No. 3578BC16 (MDP-16) was issued to Martin and 

covered 68 acres in Kittanning Township, Armstrong County. (Stip. Para. 1; 

Cnrt~lth. Ex. 1) 

6. Mining Permit (MP) 419-16 was issued to Martin and authorized the 

surface mining of 20 acres of coal (Stip. Para. 2; Cnrt~lth. Ex. 2). 

7. MP 419-16 is covered by Surety Bond No. BD 1562, issued by 

Mid-Continent Insurance Company, in the amount of $20,000.00 (Stip. Para. 3; 

Cnrt~lth. Ex. 5). 

8. Liability on Surety Bond No. BD 1562 is proportional to acreage 

affected at the rate of $1,000 pe.r acre (Cnrt~lth. Ex. 5). 

9. Martin affected 5.3 of the 20 acres on MP 419-16 (Stip. Para. 8). 

10. The Department released bond liability on the remaining 14.7 acres 

of MP 419-16 in the amount of $14,700.00 (Stip. Para. 9). 

11. Backfilling on the affected area of MP 419-16 has not been 

completed (Stip. Para. 10.) 

12. Regrading on the affected area of MP 419-16 has not been completed 

(Stip. Para. 11). 

13. The affected area of MP 419-16 has not been planted (Stip. Para. 

12). 

1 "Stip. Para." refers to the July 1, 1987 stipulation of the parties, which 
has been marked Board Exhibit 1. "Cnrt~lth. Ex." refers to DER's exhibit. "App. 
Ex." will refer to Martin's exhibits. N.T. refers to the hearing transcript. 



14. Erosion and sedimentation (E&S) controls as required by an October 

18, 1983 Consent Order and Agreement (1983 CO&A) have not been implemented at 

MDP-16 (Stip. Para. 13). 

15. MP 419-3578BC16-01-1 (MP 419-01-1) was an amendment to MP 419-16 and 

authorized the surface mining of 20 additional acres of coal (Stip. Para. 4; 

Cmwlth. Ex. 3). 

16. MP 419-01-1 is covered by a collateral bond secured by Mellon Bank 

Savings Certificate P42564, in the amount of $35,000.00 (Stip. Para. 5; 

Cmwlth. Ex. 4). 

17. Liability on the collateral bond for MP 419-01-1 is for the full 

amount of the bond (Cmwlth. Ex. 4). 

18. Martin affected all 20 acres on MP 419-01-1 (Stip. Para. 7). 

19. There is a bowl-shaped depression on MP 419-01-1 (Stip. Para. 14}. 

20. Approximately 10 to 15 feet of highwall which has not been 

backfilled remains on MP 419-01-1 (Stip. Para. 14). 

21. On March 13, 1985, DER forfeited Surety Bond BD 1562 on MP 419-16 

and the collateral bond on MP 419-01-1 (Stip. Para. 6). 

KARCHER SITE - Mine Drainage Permit 3574SM12 

22. Martin operated a mine site covering 374 acres in Boggs and Valley 

Townships, Armstrong County, referred to herein as the Karcher site, pursuant 

to MDP-12 (Cmwlth. Ex. 21). 

23. Martin stipulated that on MP 419-7, 7A, 7A2, 7A3, 7A4, 13, 13A2, 

13A3 and 13A4, whatever areas that had qualified for bond release were, in 

fact, released by DER, that any remaining areas were affected by Martin's 

surface mining operations and that reclamation of the affected areas was not 

complete (Stipulation at N.T. 151-53). 
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24. By letter dated March 13, 1985, DER forfeited Martin•s bonds that 

covered the following mining permits: MP 419-7, ?A, 7A2, 7A3, 7A4, 13, 13A, 

13A2, 13A3, 13A4, 13A5 and 14 (Notice of Appeal). 

MP 419-7 

25. MP 419-7 authorizes the surface mining of 10 acres of coal (Cmwlth. 

Ex. 22). 

26. MP 419-7 is covered by Insurance Company of North America Surety 

Bond No. M918354, in the amount of $5,750.00 (Cmwlth. Ex. 35). 

27. 6.1 acres were affected on MP 419-7 for which liability under Surety 

Bond M918354 is being charged (Board Ex. 2). 

28. Under Surety Bond M918354, liability accrues at the rate of $575 

per acre affected by surface mining, but may not be less than $5,000.00 

(Stipulation at N.T. 150; Board Ex. 2; Cmwlth. Ex. 35). 

29. Martin stipulated that reclamation on the affected areas of MP 419-7 

is not complete (Stipulation at ~.T. 152). 

MP 419-?A 

30. MP 419-?A authorizes the surface mining of coal on 57.1 acres 

(Cmwlth. Ex. 23). 

31. MP 419-?A is covered by a collateral bond secured, in part, by 

Mellon Bank Savings Certificates 71662 and 71663, each in the amount of 

$10,000.00, and a check in the amount of $190.00 (Cmwlth. Ex. 36; Stipulation 

at N.T. 150; Board Ex. 2). 

32. Liability under the collateral bond accrues at the rate of $500 per 

acre affected (Cmwlth. Ex. 36). 

33. Board Exhibit 2 shows that the amount of bond liability is $20,190 

and that present liability as to acreage involved and the stages of 
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reclamation2 to be completed is a follows: 14.2 acres - Stage 3 

reclamation; 34.7 acres - all reclamation stages (Board Ex. 2). 

34. Martin stipulated that reclamation on the affected areas of MP 

419-7A is not complete (Stipulation at N.T. 152). 

MP 419-7(A)2 

35. MP 419-7(A)2 authorizes the surface mining of 20 acres of coal 

(Cmwlth. Ex. 24). 

36. MP 419-7(A)2 is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Company Certificate 37105 for $20,000 (Cmwlth. Ex. 

38; Board Ex. 2). 

37. Liability under the collateral bond for MP 419-7(A)2 accrues at the 

rate of $1,000 per acre affected (Cmwlth. Ex. 38). 

38. Martin affected 18.1 acres on MP 419-7(A)2 (Board Ex. 2}. 

39. Bond liability on MP 419-7(A}2 is $18,100.00 (Board Ex. 2; 

Stipulation at N.T. 150). 

40. Martin stipulated that reclamation of the affected area on MP 

419-7(A)2 is not complete (Stipulation at N.T. 152). 

MP 419-7{A)3 

41. MP 419-7(A)3 authorizes the surface mining of coal on 12.8 acres 

(Cmwlth. Ex. 25). 

42. MP 419-7(A)3 is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Company Certificate 37110 in the amount of $12,800 

(Cmwlth. Ex. 39). 

2 Reclamation work is typically done in three stages: Stage I - backfilling, 
regrading and drainage control in accordance with the approved reclamation plan; 
Stage II - topsoil placement and establishment of permanent vegetation cover; 
Stage III - all reclamation requirements are fulfilled, the area is capable of 
supporting the approved post-mining land uses and the period of liability is 
released. 
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43. Liability under the collateral bond for MP 419-7(A)3 accrues at the 

rate of $1,000 per acre affected (Cmwlth. Ex. 39). 

44. Martin stipulated that bond liability on MP 419-7(A)3 is $11,300.00 

(Stipulation at N.T. 150; Board Ex. 2). 

45. Martin stipulated that reclamation on the affected areas of MP 

419-7(A)3 is not complete (Stipulation at N.T. 152). 

MP 419-7(A)4 

46. MP 419-7(A)4 authorizes the surface mining of coal on 8.8 acres 

(Cmwlth. Ex. 26). 

47. MP 419-7(A)4 is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Company Certificate 37111 in the amount of 

$8,800.00 (Cmwlth. Ex. 40). 

48. Liability under the collateral bond for MP 419-7(A)4 accrues at the 

rate of $1 1000 per acre affected (Cmwlth. Ex. 40). 

49. Martin affected 7.5 acres on MP 419-7(A)4 (Board Ex. 2). 

50. Board Exhibit 2 shows that bond liability on MP 419-7(A)4 is 

$8,800.00 (Board Ex. 2). 

51. Martin stipulated that reclamation of the affected areas of MP 

419-7(A)4 is not complete (Stipulation at N.T. 152). 

MP 419-13 

52. MP 419-13 authorizes the surface mining of 10 acres of coal 

(Cmwlth. Ex. 27). 

53. MP 419-13 is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Company Certificate 37108 in the amount of 

$10,000.00 (Cmwlth. Ex. 41). 

54. Liability under the collateral bond for MP 419-13 accrues at the 

rate of $1,000 per acre affected (Cmwlth. Ex. 41). 
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55. Martin affected 8.0 acres on MP 419-13 (Board Ex. 2). 

56. Bond liability on MP 419-13 is $8,000.00 (Stipulation N.T. 150, 

Board Ex. 2). 

57. Martin stipulated that reclamation of affected areas on MP 419-13 is 

not complete (Stipulation at N.T. 152). 

MP 419-13A 

58. MP 419-13A, issued May 31, 1978, authorizes the surface mining of 10 

acres of coal (Cmwlth. Ex. 28). 

59. MP 419-13A is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Company Certificate 37107 in the amount of 

$10,000.00 (Cmwlth. Ex. 42). 

60. Bond liability accrues at the rate of $1000 per acre affected 

(Cmwlth. Ex. 42). 

61. Martin affected all 10 acres of MP 419-13A (N.T. 158, Board Ex. 2). 

62. Liability on MP 419-13A is $10,000.00 (Stipulation at N.T. 150; 

Board Ex. 2). 

63. There is a mound of earthen material on the northwestern portion of 

MP 419-13A (N.T. 156, 183; Cmwlth. Ex. 48). 

64. Rills and gullies exist on the western portion of the mound above 

the unnamed tributary between MP 419-13A and MP 419-7(A2) (N.T. 156; Cmwlth. 

Ex. 48). 

65. The rills and gullies are deeper than 9 inches (N.T. 186). 

66. James M. Davis, DER's Mine Conservation Inspector (MCI), who 

recommended forfeiture, measured the depth of the rills and gullies using the 

"boot" method. According to Davis, " ••• you just step down in them and take 

a little bit over the top of your boot, that's over nine inches." (N.T. 

186-87, 125). 
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67. Martin presented no evidence as to the depth of the rills and 

gullies and no evidence to cast doubt as to the reliability of Davis' "boot" 

method of measurement. 

68. MCI Davis testified that the mound is spoil material which must be 

pushed back on adjacent mining permits to the north (N.T. 156, 184). 

69. MCI Davis began inspecting Martin's mining operations in 1982 (N.T. 

30, 186). 

70. MP 419-13A was in essentially the same condition in 1985, the time 

of the forfeiture, as it was when Davis first began inspecting Martin's 

operations in 1982 (N.T. 190). 

71. There is no evidence to show that Davis had knowledge of site 

conditions before 1982. 

72. Neither the 1982 nor the 1983 CO&A's mention a mound on MP 419-13A 

(Cmwlth. Ex. 51 and 50). 

73. DER presented no testimony or documents to directly show whether 

the mound existed before MP 419-13A was issued. 

74. According to Martin, the mound of earthen material is actually 

spoil from a deep mine operated in the 1940's (N.T. 327, 332-33). 

75. A June 16, 1976 "Field Engineer's Report on Application for Mine 

Drainage Permit" accompanied Martin's application for Amendment No. 1 to 

MDP-12 (Cmwlth. Ex. 21). 

76. The field engineer's report states, in part, that " ••• [s]everal old· 

pre-act strip areas are noted on the southern portion of the Property Map ••• " 

(Cmwlth. Ex. 21). 

77. The southern portion of MDP-12 includes MP 419-13A (Cmwlth. Ex. 

21). 
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78. Martin "dressed-off 11 the mound with 11 QOOd 11 material during the time 

now-deceased MCI Bernard Snyder inspected Martin•s operation, which was the 

mid to late 1970 1 s (N.T. 327, 333, 347). 

79. Martin did not mine on this permit but used it as access to other 

permits (N.T. 332). 

80. MP 419-13A is approved for a terrace restoration (Cmwlth. Ex. 28). 

81. There is an unreclaimed haul road on MP 419-13A (N.T. 156; Cmwlth. 

Ex. 48). 

82. 

which the 

Martin and his wife, Mary E. Martin, are the owners of the land on 

haul road exists and want the road to remain intact (N.T. 330; App. 

Ex. 8). 

83. 

27, 1984; 

Martin submitted Completion Report No. 61-84-039 to DER on February 

the completion report was supplemented by a letter from Martin and 

his wife, which states, in toto, as f.ollows: 

The access roadway across 419-13(A) and 
419-13(A5) is to be left intact at the request of 
the landowners, James E. Martin and Mary E. 
Martin for the future access and development of 
the property. 

(App. Ex. 8) 

84. The letter was not notarized (App. Ex. 8). 

85. It has been DER•s policy, since June, 1983, that when a landowner 

wants a haul road to remain after mining is completed, the mine operator must 

submit a written notarized statement from the landowner requesting it (N.T. 

411, Cmwlth. Ex. 66). 

86. The purpose of the notarization policy is to protect the landowner 

by assuring the landowner is aware of the mine operator•s intention to retain 

haul roads (N.T. 398). 

MP 419-13(A)2 
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87. MP No. 419-13(A)2, issued May 31, 1978, authorizes the surface 

mining of 10 acres of coal (Cmwlth. Ex. 29). 

88. MP 419-13(A)2 is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Company Certificate 37109 in the amount of 

$10,000.00 (Cmwlth. Ex. 43). 

89. Liability under the collateral bond for MP 419-13(A)2 accrues at 

the rate of $1,000 per acre affected. 

90. Martin affected 10.0 acres on MP 419-7(A)2 (Board Ex. 2). 

91. Bond liability on MP 419-13(A)2 is $10,000.00 (Stipulation at N.T. 

150, Board Ex. 2). 

92. Martin stipulated that reclamation on the affected area on MP 

419-13(A)2 is not complete (Stipulation at N.T. 152). 

MP 419-13(A)3 

93. MP 419-13(A)3 authorizes the surface mining of 10 acres of coal 

(Cmwlth. Ex. 30). 

94. MP 419-13(A)3 is covered by a collateral bond secured by Mellon Bank 

Certificate T18565 in the amount of $5,875.00 (Cmwlth. Ex. 44). 

95. Liability under the bond for MP 419-13(A)3 is for the full amount 

of the bond (Cmwlth. Ex. 44). 

96. Outstanding liability on MP 419-13(A)3 is $5,760.00 (Stipulation at 

N.T. 150; Board Ex. 2). 

97. Martin stipulated that reclamation on MP 419-13(A)3 is not complete 

(Stipulation, N.T. 152). 

MP 419-13(A)4 

98. MP 419-13(A)4 authorizes the surface mining of 20 acres of coal 

(Cmwlth. Ex. 31). 
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99. MP 419-13{A)4 is covered by a Mid-Continent Surety Bond BD1563 in 

the amount of $20,000.00 (Cmwlth. Ex. 45). 

100. Liability under the bond for MP 419-13(A)4 accrues at the rate of 

$1,000 per acre affected (Cmwlth. Ex. 45). 

101. Martin affected 5.9 acres on MP 419-13(A)4 (Board Ex. 2). 

102. Liability on MP 419-13(A)4 is $5,900.00 (Stipulation at N.T. 150; 

Board Ex. 2). 

103. Martin stipulated that reclamation on MP 419-13(A)4 is not 

complete (Stipulation at N.T. 152). 

MP 419-13(A)5 

104. MP 419-13(A)5, issued June 27, 1980, authorizes surface mining of 

coal on 6.5 acres (Cmwlth. Ex. 32). 

105. MP 419-13(A)5 is covered by Mid-Continent Surety Bond BD1784 in the 

amount of $13,000.00 (Cmwlth. Ex. 46). 

106. Liability under the bond for MP 419-13(A)5 is for the full amount of 

the bond (Cmwlth. Ex. 46). 

107. E&S controls on MP 419-13(A)5 are inadequate (N.T. 160). 

108. Martin was required to install a collection ditch on MP 419-13(A)5 

to feed sedimentation pond 11 J 11 as part of the DER-approved upgrade to MDP-12 

(Cmwlth. Ex. 34, Map labeled 11 EXHIBIT IV 11
). 

109. Martin stipulated that these controls were not installed (N.T. 

170). 

110. Rills and gullies of about two feet in depth exist on MP 419-13(A)5 

(N.T. 160, 164). 

111. MP 419-13(A)S requires backfill to approximate original contours 

(AOC) (Cmwlth. Ex. 32). 

112. DER presented no evidence to show original contours. 
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113. MCI Davis began inspecting this mining operations in 1982 (N.T. 30, 

186). 

114. MP 419-13(A)5 was in essentially the same condition in 1985, the 

time of the forfeiture, as it was when Davis first began inspecting Martin•s 

operations in 1982 (N.T. 190). 

115. There is no evidence to show that Davis had knowledge of site 

conditions before 1982. 

116. Neither the 1982 nor the 1983 co&A•s specifically identify any 

deficiencies for this permit (Cmwlth. Exs. 51 and 50). 

117. An unreclaimed haul road exists on ttl'is site (N. T. 160; Cmwlth. Ex. 

48). 

118. Martin and his wife, Mary E. Martin, are the owners of the land on 

which the haul road exists and want the road to remain intact (N.T. 330; App. 

Ex. 8). 

119. Martin submitted Completion Report No. 61-84-039 to DER on February 

27, 1984; the completion report was supplemented by a letter from Martin and 

his wife, which states, in toto, as follows: 

The access roadway across 419-13(A) and 
419-13(A5) is to be left intact at the request of 
the landowners, James E. Martin and Mary E. 
Martin for the future access and development of 
the property. 

(App. Ex. 8) 

120. The letter was not notarized (App. Ex. 8). 

MP 419-14 

121. MP 419-14 authorizes the surface mining of coal on 10 acres 

(Cmwlth. Ex. 33). 

122. MP 419-14 is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Company Certificate 37112 in the amount of 

$10,000.00 (Cmwlth. Ex. 47). 
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123. Liability accrues at the rate of $1000 per acre affected (Cmwlth. 

Ex. 47). 

124. The southern half of MP 419-14 was not fully regraded (N.T. 161, 

342). 

125. Rills and gullies greater than 9 inches deep exist on the northern 

portion of MP 419-14 (N.T. 162, 164). 

126. Martin cleared brush on the northern portion of MP 419-14 and 

explored for coal by drilling, but found no coal (N.T. 337-38). 

127. Under the DER approved upgrade to MDP-12, Martin was to install 

diversion and collection ditches and sediment pond 11 G11
• (Cmwlth. Ex. 34, Map 

labeled 11 EXHIBIT IV 11
). 

128. Martin stipulated that he did not install the upgrade controls 

(N.T. 170). 

129. The only portion of MP 419-14 that Martin did not affect was a one 

acre area on the northern portion (N.T. 337). 

130. Bond liability on MP 419-14 is $9,000. 

VALRAY SITE - Mine Drainage Permit 2869BSM25 

131. Martin operated a mine site covering 374 acres in Valley Township, 

Armstrong County, referred to herein as the Valray site, pursuant to MDP-25 

(Cmwlth. E~. 6). 

MP 419-4{C) 

132. MP 419-4(C), issued to Martin on March 4, 1974, authorized the 

surface mining of 84.3 acres of coal (Cmwlth. Ex. 7). 

133. MP 419-4(C) is a corrected permit which replaced original mining 

permits 419-4, 419-4(A) and 419-4(A2). (Cmwlth. Ex. 7). 
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134. The area encompas~dd by MP 419-4(C) is covered by six bond 

instruments, which DER declared forfeited. The bond documents and amounts are: 

Bond Document Bond Type 
Am. Ins. Co. 2391414 Surety 
Am. Ins. Co. 2383399 Surety 
Mellon Bank Certificate 52261 Collateral 
Am. Ins. Co. 2391415 Surety 
Penn State Mutual 0153 Surety 
Penn State Mutual 0154 Surety 

Bond Amount 
$ 5,000.00 
$10,500.00 
$ 2,650.00 
$13,000.00 
$ 6,000.00 
$ 5,000.00 

Acreage Bonded 
10 
21 
5.3 

26 
12 
10 

Liability on each of these bond instruments is proportional to acreage 

affected and accrues at the rate of $500 per acre. Minimum liability is 

$5000.00 (Stipulation c:t N.L ISO; Board Ex. 2: Cmwlth. Exs. 10, 11, 12, 13, 

14, and 15). 

135. With the exception of Mellon Bank Certificate 52261, all of the bond 

instruments listed in Finding of Fact 133 were deposited with DER as part of 

the original mining permits, cover a total of 79.0 acres of land and were 

transferred to MP 419-4(C) (Cmwlth. Ex. 7). 

136. The outstanding total bond liability on MP 419-4(C) is $29,790.00. 

The liability on each bond is as follows: 

Bond Document 
Am. Ins. Co. 2391414 
Am. Ins. Co. 2383399 
Mellon Bank Cert. 52261 
Am. Ins. Co. 2391415 
Penn State Mutual 0153 
Penn State Mutual 0154 

Present Liability 
$ 5,000.00 
$ 4,740.00 
$ 2,650.00 
$13,000.00 
$ 2,400.00 
$ 2,000.00 

(Stipulation N.T. 150; Board Ex. 2) 

137. A haul road exists that connects Township Road 566 with the main 

area of MP 419-4(C) (the .. entrance haul road 11
) (Cmwlth. Ex. 19; N. T. 34-35). 

138. The entrance haul road crosses an unnamed tributary to South Fork 

Pine Creek, which tributary flows in a northwesterly direction along the 

northeast side of MP 419-4(C) (Cmwlth. Ex. 19; N.T. 34). 
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139. Where the entrance haul road crosses the tributary, it is supported 

by an earthen embankment (embankment) 25 to 30 feet high, as measured on the 

downstream side of the embankment (N.T. 35). 

140. The embankment has been retaining water on the upstream side since 

1975 (N.T. 35, 246). 

141. There was a stream crossing at the site of the embankment from a 

logging operation carried on before Martin began mining. Martin put a 16-inch 

pipe in the then-existing crossing and put additional fill across the 

tributary to construct the embankment (N.T. 241). 

142. The area on which the entrance haul road and the embankment exist is 

part of the 5.3 acre tract of land bonded by Mellon Bank Certificate 52261 in 

the amount of $2,650.00 (N.T. 240). 

143. The embankment was the subject of a February 15, 1983 abatement 

order and a May 10, 1984 compliance order. Specifically, DER charged that 

Martin was maintaining this stream crossing without a dams and encroachment 

permit (Cmwlth. Exs. 52, 53). 

144. Martin never appealed either the February 15, 1983 or May 10, 1984 

orders. 

145. MCI Davis testified that steep slopes exist on MP 419-4(C) at 

several locations (N.T. 42; Cmwlth. Ex. 19). 

146. MCI Davis did not measure the slope but determined steepness 11 [b]y 

practical experience, looking at them, running equipment on them. You know 

just about what a dozer will crawl, what it won't ... (N.T. 121, 119). 

147. DER presented no evidence to show that MCI Davis could correlate the 

degree of steepness of a slope and the ability to operate equipment on it. 

148. MCI Davis examined topographic maps showing slopes, but none were 

introduced into evidence (N.T. 120, 121). 
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149. MP 419-4(C) specifies that, for terracing type backfills, 11 
••• the 

steepest contour of the highwall shall not be greater than thirty-five degr~ 

from the horizontal ... (Cmwlth. Ex. 7, emphasis in original). 

150. The areas where Davis claimed that the slopes were too steep did not 

occur at the highwall side of the mine site but on the outslopes (Cmwlth. Ex. 

19; N.T. 422) 

151. Martin stated that ..... if a dozer could traverse the slopes, that 

was better than a 35 degree slope... (N.T. 248}. 

152. There was no evidence to correlate the ability of a dozer to 

traverse a slope with steepness measured in degrees. 

153. There are devices to measure the steepness of slopes, but MCI Davis 

did not use any of them (N.T. 121). 

154. MCI Davis testified that inadequate vegetation exists at several 

locations on Segment 3 of MP 419-4(C) (Cmwlth. Ex. 19; N.T. 44, 45). 

155. MCI Davis considers ground cover of less than 70% to be sparse and, 

thus, inadequate (N.T. 100). 

156. MCI Davis determined that the vegetation was inadequate 11 [j]ust by 

looking at it . 11 (N.T. 101). 

157. It is not MCI Davis' responsibility to make final determination 

whether vegetation is adequate but only to conduct preliminary checks. A 

forester makes final determinations (N.T. 101, 26}. 

158. MCI Davis' responsibilities are mainly in the areas of stripping, 

backfilling, blasting, water quality, and E&S controls (N.T. 22-26). 

159. MCI Roberts reviewed the vegetation on MP 419-4(C} 11 [i]n a cursory 

manner • 11 (N.T. 139). 
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160. According to MCI Roberts, most of the vegetation on Segment 2 was 

adequate, but there were some areas on the northern outslope that were 

"sparse" (N.T. 142). 

161. On Segment 3, MCI Roberts testified that there were vegetation 

deficiencies on the 11 CUt slope 11
, i.e., in the same area discussed by MCI Davis 

(N.T. 142-43). 

162. There was no testimony or other evidence to establish the criteria 

MCI Roberts used to determine whether vegetation was "sparse", "deficient" or 

"adequate". 

163. At the extreme northwestern end of the permit is an area with 

volunteer growth, e.g. trees, briars (N.T. 44, 143). 

164. Volunteer growth is that vegetation that has not been introduced 

into an area by man but which establishes itself through natural processes. 

165. The area had a blocky, rubble surface with no topsoil and there was a 

gully on the slope (N.T. 143). 

166. MCI Roberts holds a bachelor of science degree with a concentration 

in geology. He has taken coursework in the geology and chemistry of soils 

with emphasis on agronomic uses (N.T. 136-37). 

167. Rills and gu11ies exist on the northern outslope of MP 419-4(C) 

(N.T. 43, 45; Cmwlth. Ex. 19). 

168. The rills and gullies are greater than 9 inches in depth (N.T. 125; 

Cmwlth. Exs. 53, 64). 

169. There are three locations on MP 419-4(C) where water collects (N.T. 

46; Cmwlth. Ex. 19). 

170. Each of the bond instruments was written for a specific number of 

acres (see Finding of Fact 133) at the rate of $500 per acre (Cmwlth. Exs. 10, 

11, 12, 13, 14, 15). 

1274 

I 
i 



171. With the exception of the 5.3 acres of the entrance access area 

(see Finding of Fact No. 141}, there is no evidence to show what areas within 

MP 419-4(C) are covered by which bond. 

172. Commonwealth Exhibit 19 contains markings which show bond numbers at 

various places on MP 419-4(C) but there was no interpretation of these 

markings to permit a determination of where one bonded area stops and another 

begins. 

173. Surety Bond Nos. 2391414, 2383399, 2391415, 0153 and 0154 were all 

written in 1970 or 1971, before MP 419-4(C) was issued. There is nothing to 

indicate the bonds were changed in any way when they were transferred to MP 

419-4(C) from the original permits (Cmwlth. Exs. 10, 12, 13, 14, 15). 

174. An unreclaimed haul road goes through the main portion of MP 

419-4(C) (N.T. 43, 122, 237, 391). 

175. Martin, who does not own the land, did not secure a notarized 

statement from the landowner requesting that the road be retained. 

176. The post mining use of this area is pastureland (N.T. 142). 

MP 419-4(C)A 

177. MP No. 419-4(C)A authorizes the surface mining of coal on 10 acres 

(Cmwlth. Ex. 8). 

178. MP 419-4(C)A is covered by Mid-Continent Surety Bond B01359 for 

$10,000.00. liability on this bond accrues at the rate of $1,000 per acre 

affected (Cmwlth. Ex. 17). 

179. Outstanding liability on Mid-Continent Surety Bond B01359 is 

$10,000.00 (Board Ex. 2, Stipulation at N.T. 150). 

180. MP 419-4(C)A requires backfilling to AOC (Cmwlth. Ex. 8). 

181. MCI Davis began inspecting MDP-25 in 1982 (N.T. 65). 
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182. MCI Davis was born and reared about 1 1/2 miles from MDP-25 9nd had 

seen the area before it was mined (N.T. 120). 

183. In determining that MP-419-4(C)A was not backfilled to AOC, MCI 

Davis looked at topographic maps made prior to mining and compared those 

contours with the current site (N.T. 120-21, 128-229). 

184. The topographic maps used by MCI Davis were not produced at the 

hearing. 

185. Contours after mining do not have to exactly conform to original 

contours (N.T. 129). 

186. MCI Davis believes that final contours can vary up to 15 percent 

from original contours (N.T. 129). 

187. Other than stating that the final contours of MP 419-4{C)A varied 

more than 15 percent from original contours (N.T. 129), MCI Davis presented 

no supporting evidence. 

188. Martin, who also was familiar with the area since he was 11 just a 

little kid, .. emphatically contends that MP 419-4(C)A is backfilled to AOC 

(N.T. 253-54). 

189. DER presented no evidence to show the degree of slope. 

190. Rills and gullies averaging 10 or more inches in depth exist on the 

eastern outslope of MP 419-4(C)A (N.T. 47). 

191. There is no topsoil on the southeastern portion of MP 419-4(C)A 

(N.T. 142, 148). 

192. Most of the vegetation on the southeastern portion is volunteer 

growth (N.T. 141) and is not adequate. 

193. Martin affected all 10 acres of MP 419-4(C)A (N.T. 48). 
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Mining Permit 419-12 

194. MP 419-12 authorized the surface mining of coal on 25 acres 

(Cmwlth. Ex. 9). 

195. MP 419-12 is covered by a collateral bond secured by Northwest 

Pennsylvania Bank and Trust Certificates No. 24455, in the amount of 

$17,500.00, and Collateral Bond 165-001097-C in the amount of $5,750.00 

(Cmwlth. Ex. 18; Board Ex. 2). 

196. Liability accrues at the rate of $1,500 per acre affected (Cmwlth. 

Ex. 18). 

197. Remaining liability on MP 419-12 is $23,250.00 and represents 

liability on 15.5 acres (Board Exhibit 2; Stipulation at N.T. 150). 

198. Martin stipulated that the affected areas on MP 419-12 are 

unreclaimed (N.T. 21). 

199. By letter date March 13, 1985, DER forfeited the bonds listed in 

Findings of Fact Nos. 133, 177 and 194 (Notice of Appeal). 

DISCUSSION 

These consolidated appeals involve a review of DER's forfeiture of 

assorted bonds posted by Martin for his Boarts (MDP-16), Karcher (MDP-12) and 

Valray (MDP-25) mining sites. In bond forfeiture cases, DER has the burden of 

proving, by a preponderance of the evidence, that forfeiture is justified. 25 

Pa.Code §21.101; King Coal Company v. DER, 1985 EHB 104. Under §4(h) of SMCRA, 

DER has a mandatory duty to forfeit a bond if the operator fails to comply 

with reclamation requirements of the act, in any respect, for which liability 

has been charged on the bond. 52 P.S. §1396.4(h); Morcoal Coal Company v. 

Commonwealth, DER, 74 Pa.Cmwlth. 108, 459 A.2d 1303 (1983). In the enforcement 

of a mandatory provision of a statute or regulation, the Board must either 
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uphold or vacate OER action based on the evidence. Warren Sand and Gravel 

Company v. DER, 20 Pa.Cmwlth. 186, 341 A.2d 556 (1975). 

MARTIN'S DEFENSES 

Aside from those few permits where he challenges the bases for DER's 

forfeiture action (see discussion, infra.), Martin raises three general 

affirmative defenses: 

1. Martin's refusal to meet a bribe demand by a DER employee 
resulted in discriminatory and retaliatory enforcement actions 
which precipitated his insolvency and inability to complete 
reclamation. 

2. Martin's insolvency, which rendered him financially unable 
to complete reclamation, was due to improper DER actions and delays. 

3. DER is barred from collecting certain bonds based on a 
5 year limitation in the bonding document. 

The Board considered the first two defenses in its June 12, 1987 

interlocutory opinion and order in this matter, See James E. Martin v. DER, 

1987 EHB 408, which is incorporated by reference herein. By that order, 

Martin was precluded from presenting evidence on either the bribery or 

insolvency issues. 

It must be remembered that our review of a bond forfeiture action 

entails determining if the site conditions warrant forfeiture, i.e., whether 

violations of laws and regulations under which bond liability has been charged 

are present so as to trigger DER's mandatory forfeiture action. If DER can 

show that such violations are present, we must uphold the action. 

Martin's allegation of a 1981 bribe demand by a DER employee is a 

serious charge but, in and of itself, is a criminal matter over which this 

Board has no jurisdiction. If Martin's refusal to meet the alleged bribe 

demand led to a series of purportedly harsh DER enforcement and other actions, 

any such actions which would have affected Martin•s personal or property 
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rights, duties, immunities or obligations would have been reviewable by this 

Board. The merits of each action appealed from would be reviewed to determine 

if the relevant facts and applicable law indeed supported the action, 

regardless of DER's initial motivation. However, any of those alleged actions 

are not a part of this appeal of bond forfeitures. As to the insolvency 

defense, Martin concedes that, by itself, it is not a defense to forfeiture. 

With respect to Martin's third argument, we find that he is raising 

a timeliness issue which has already been settled. Twenty-one of the bonds at 

issue in this proceeding were written under an earlier version of SMCRA, which 

provided, in relevant part, as follows: 

" ••• Liability under such bond shall be for the 
duration of surface mining at each operation, and 
for a period of five years thereafter, unless 
released in whole or in part prior thereto as 
hereinafter provided ••• " 

Each of the bonds conforms to SMCRA as they contain language requiring that 

liability shall be for the duration of mining activities and for 5 years 

thereafter, unless released earlier. Martin contends that, under the bonds and 

the SMCRA version in effect when they were written, DER cannot forfeit any 

bond covering a mining permit where coal removal last occurred more than 5 

years prior to the forfeiture. 

This issue is controlled by the reasoning of our Commonwealth Court 

in American Casualty Company of Reading. Pa. v. DER, 65 Pa. Cmwlth. 223, 441 

A.2d 1383 (1982). In that matter, DER had forfeited bonds written under the 

now-repealed Anthracite Strip Mining and Conservation Act, the Act of June 27, 

1947, P.L. 1095, as amended, 52 P.S. §681.1 et ~· The bonds involved in 

American Casualty contained language similar to the instant bonds and §6 of 

the Anthracite Act, 52 P.S. §681.6 contained language similar to the earlier 

SMCRA version Martin is relying upon. The Commonwealth Court ruled that 
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liability continues until all requirements are met and reclamation is 

completed. 

This Board applied the reasoning of American Casualty to American 

Insurance Company and Fireman•s Fund Insurance Company, 1983 EHB 1 and ruled 

that the 5-year period under the same SMCRA section and similar bonds begins 

when the operator files a completion report and not from when the last coal 

was removed. Martin has presented evidence on only 2 completion report 

submissions - January, 1981 and February, 1984. DER•s 1985 forfeiture action. 

was within 5 years of either completion report. We thus reject Martin•s third 

defense and now proceed to examine whether site conditions on the various 

permits warrant forfeiture. 

BOND INSTRUMENTS - ACCRUAL OF LIABILITY 

These appeals involve two type of bond instruments, namely, those 

where liability accrues at a specified rate per acre affected by surface 

mining and those where liability is for the entire amount of the bond. 

In forfeiture actions involving bonds on which liability accrues in 

proportion to the acreage affected, DER•s burden is twofold: it must show that 

site conditions justify forfeiture and it must show that it properly deter­

mined the amount of the bond to be forfeited. Coal Hill Contracting Company. 

Inc. v. DER, 1984 EHB 374, citing Southwest Pennsylvania Natural Resources v. 

DER, 1982 EHB 48. DER may only forfeit the amount corresponding to the number 

of acres affected multiplied by the per acre liability specified by the terms 

of the bond. King Coal Company v. DER, 1985 EHB 104. 

On bonds where liability is for the entire bond amount, a deficiency 

anywhere on the bonded area justifies the forfeiture of the entire amount. 

1230 



Thus, it is not necessary for DER to show the acres affected but, simply, that 

violations of reclamation requirements exist somewhere on the bonded area 

which was affected by mining. Yellow Run Energy Company v. DER, 1986 EHB 171. 

BOARTS SITE - MINE DRAINAGE PERMIT 3578BC16 (MOP -16) 

On MP 419-16, Martin stipulated that neither backfilling nor 

regrading has been completed and that the affected 5.3 acres have not been 

revegetated. On MP 419-01-1, he stipulated that there is a bowl-shaped 

depression and that approximately 10 to 15 feet of unbackfilled highwall 

remains. On both permits, E&S controls have not been implemented. 

Martin has violated 25 Pa.Code §87.141(a) which requires, in part, 

that grading be such to eliminate depressions. Backfilling was not performed 

concurrent with mining, as required by 25 Pa.Code §§87.140 and 87.141(c). The 

revegetation requirements of 25 Pa.Code §§87.147 through 87.156 have been 

violated. E&S controls as required by 25 Pa.Code §87.106 have not been 

installed. 

that: 

Section 4 of SMCRA, 52 P.S. §1396.4(h) provides, in relevant part, 

[i]f an operator fails or refuses to 
comply with the requirements in any respect for 
which liability has been charged on the bond, 
the Secretary shall declare such portion of the 
bond forfeited • . • 

Violations on MP's 419-16 and 419-01-1 of the reclamation require­

ments of SMCRA and the rules and regulations promulgated thereunder have been 

established. Accordingly, we will uphold DER's forfeiture of $5,300 of 

Mid-Continent Insurance Company Bond No. BD1562 for violations on MP 419-16 
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(5.3 acres affected X $1,000 per acre affected) and Mellon Bank Certificate 

No. P42564 for MP 419-01-1 in the amount of $35,000 (liability for full bond 

amount). 

KARCHER SITE - MINE DRAINAGE PERMIT 3574SM12 (MDP-12) 

MP Nos. 419-7, -7A. -7A2, -7A3. -7A4, -13, -13A2, -13A3. -13A4 

There is no dispute that the affected areas on these mining permits 

have not been fully reclaimed, since Martin has so stipulated. In general, 

these sites violate the revegetation requirements of 25 Pa.Code §§87.147-156, 

as well as the backfilling and regrading requirements of 25 Pa.Code 

§§87.140-141. 

On MP 419-7, Martin affected 6.1 acres and his liability would be 

6.1 acres X $500 per acre, or $3,050. However, since the bond requires a 

minimum liability of $5,000, DER is entitled to forfeit that amount. 

For MP 419-7A, Board Exhibit 2, a stipulated document, contains an 

internal inconsistency. While it shows the remaining liability to be $20,190, 

liability should be for a lesser amount, based on the acreage affected 

reclamation stages. On 14.2 acres, Stage III3 reclamation of the bond 

outstanding remains to be performed. Therefore, DER could forfeit 14.2 acres 

x $500 per acre x 15%, or $1,065 on this area. On another 34.7 acres on which 

all stages of reclamation remain to be performed, DER could forfeit 34.7 acres 

x $500per acre, or $17,350. The total for both of these areas would be $18,415. 

We recognize that Martin stipulated to the accuracy of Board Exhibit 2. How­

ever, there can only be one correct forfeiture amount. The $20,190 figure 

3 At Stage III reclamation, 15% of the orgininal bond amount is still 
outstanding. Upon completion of Stage I, an operator is entitled to seek 
release of 60% of the the total bond amount. Upon completion of Stage II, 
another 25% may be sought. See 25 Pa.Code §85.172(b) 
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happens to be the total of three collateral instruments posted by Martin for 

these areas. The $18,415, figure, however, is derived from the above 

calculation. We will resolve the inconsistency by calculating revised amounts 

from the acreages and reclamation stages for MP 419-7A shown on Board Exhibit 

2; therefore, DER may forfeit $18,415 of Martin•s collateral bond. 

On MP 419-7A2, Martin affected all 18.1 acres of the site and the 

Department may forfeit 18.1 acres x $1,000 per acre, or $18,100. 

For MP 419-7A3, Board Exhibit 2 does not show how many of the 12.8 

acres Martin affected, but does show the outstanding liability to be $11,300. 

Martin stipulated to the accuracy of the document, and in the absence of 

anything to the contrary, we will uphold DER•s forfeiture of $11,300. 

On MP 419-7A4, Board Exhibit 2 presents another internal inconsis­

tency. Outstanding liability is shown as $8,800, but the acreage involved is 

only shown to be 7.5 acres as to all reclamation stages. Therefore, DER could 

only forfeit 7.5 acres x $1,000 .per acre, or $7,500. $8,800 happens to be 

the face amount of bond instrument, while $7,500 is a calculated figure. As 

with MP 419-7A above, we will uphold DER 1 s forfeiture of this lower figure. 

On MP 419-13, Martin affected 8 of the 10 acres and, at the rate of 

$1,000 per acre affected, DER may forfeit $8,000 of the bond for this MP. 

On MP 419-13A2, Martin affected all 10 acres and, therefore, DER may 

forfeit the entire bond amount of $10,000. 

On MP 419-13A3, the bond liability is for the full amount of the 

bond, $5,875. A violation anywhere on the bonded area would justify forfeiture 

of the entire amount. However, Board Exhibit 2 shows the outstanding 

liability on this bond to be $5,760. Since the bond liability is for the full 

amount, and since Martin has stipulated that reclamation on this permit is not 

complete, we rule that DER may forfeit the entire amount of the bond. 
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On MP 419-13A4, Martin affected 5.9 of the 20 acres. At the rate of 

$1,000 per acre affected, DER may forfeit $5,900 of the underlying bond. 

MP 419-13A 

DER claims that three reclamation deficiencies exist on this permit: 

a mound of spoil which must be pushed onto adjacent MP 419-13 or MP 419•13A2; 

rills and gullies on the hillside of the mound, north of the haul road and 

near the unnamed tributary between MP's 13A and 7A2; and an unreclaimed haul 

road. 

MCI Davis testified that the mound is a spoil pile which came from, 

and must be pushed back to, adjacent MP's 419-13 or 13(A2). Martin counters 

that the mound is actually 11 
••• a fairly large size bony pile from an old 

deep mine that was on that point .•• 11 before he affected the area (N.T. 

327). To show that the mound is a reclamation deficiency, DER points to the 

findings of the 1983 CO&A (Cmwlth. Ex. 50) and to cross-examination testimony 

from Martin by which he could not show that adequate material exists on MP's 

419-13 and 13(A2) to allow for their reclamation. 

In sorting out this matter, we find the 1983 CO&A of little value; 

since it pertains to MP 419-13 and amendments but does not specifically 

address deficiencies on MP 419-13A. Nowhere in the 1983 CO&A can we find any· 

indication of an offending mound of spoil on this MP. Indeed, as indicated in 

the reclamation schedule in Exhibit A to the 1983 CO&A, some of the area·s of 

MP 419-13 and amendments were still to be mined. The 1983 CO&A does not 

establish when the mound was placed, by whom or from where the material 

originated. The mere fact that a backfill material deficiency may exist on 

adjacent permits does not prove that the mound is made up of material from 

those permits. 
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We consider both Davis and Martin to have been credible witnesses on 

this issue. While both grew up in the area, Davis did not claim any knowledge 

of this site before he began inspecting Martin's operations in 1982. Davis 

testified that he was not aware of any spoils on this site before Martin's 

mining took place (N.T. 185-86), even though a 1976 "Field Engineer's Report 

on Application for Mine Drainage Permit," which is part of Commonwealth 

Exhibit 21, states that there were several pre-act strip areas on the 

southerly portion of the property. Martin, on the other hand, clearly stated 

that the mound was spoil from an old deep mine. Indeed, DER's 1976 report 

tends to support Martin's view. Further, he stated that no mining actually 

occurred on this permit and that he used it for access to other permits. 

We do not find MCI Davis' knowledge of MP 419-13A to be a reliable 

basis to conclude that the earthen mound is a spoil pile of material from 

adjacent permits. DER has not corroborated Davis' testimony with any other 

evidence to show that Martin created the mound. Accordingly, we rule that DER 

has not shown, by a preponderance of the evidence, that Martin created the 

mound from spoil from adjacent mining permits. 

While Martin did not create the mound, the evidence is clear that 

Martin affected its surface in the course of his surface mining activities. 

Martin plainly states that the mound was dressed off during the late MCI 

Snyder's time of inspection. While Martin doesn't specifically say that he 

dressed off the slopes of the mound, we believe that it is a reasonable 

inference that, in fact, Martin dressed off the mound while he was conducting 

mining operations in the area and, therefore, he affected the mound in the 

course of surface mining activities~ 

Rills and gullies exist on the western side of the mound above the 

unnamed tributary, a fact Martin has not challenged. Since Martin affected 



this area, rills and gullies deeper that 9 inches in an area affected by 

surface mining activities are a reclamation deficiency that violates 25 

Pa.Code §87.146, which provides, in relevant part: 

When rills and gullies deeper than nine inches 
inches form in areas that have been regraded and 
planted, the rills and gullies shall be filled, 
graded, or otherwise stabilized and the area re­
seeded or replanted according to §§87.147-87.156 
(relating to vegetation) .•• 

DER has thus established a basis for forfeiture. 

Martin has also affected part of MP 419-13A with a haul road. 

However, Martin and his wife are the landowners and want the haul road to 

remain. The question is whether DER has shown that Martin is not entitled to 

retain the haul road. The Board has not been presented with very much clear 

evidence, but most of what we must consider involves Martin's Completion 

Report 61-84-039 (App. Ex. 8) and its return by DER (Cmwlth. Ex. 57), as well 

as DER policies. 

We note that DER returned Completion Report 61-84-039 (along with 10 · 

others not relevant hereto), by the following July 25, 1984 letter (Cmwlth. 

Ex. 57): 

The above referenced bond release appli­
cations are being cancelled and returned to you. 
These applications have been held for corrective 
work for a long period of time and you have 
failed to perform the corrective work required 
to complete reclamation of the site. You must 
submit new bond release applications after you 
have completed reclamation of the site in order 
to have your bond released. 

This letter sheds no light on the haul road issue. The only thing this 

letter is conclusive of is that Completion Report 61-84-039 was returned for 

failure ..... to perform the corrective work required to complete reclamation 
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of the site ••. " The "corrective work required" was not specified. 4 

Keeping in mind that we are not adjudicating whether Martin is 

entitled to a bond release but, rather, whether DER may forfeit his bond due 

to existence of the haul road, we look to the applicable DER regulations or 

policies. DER's Scott Roberts testified that it was DER policy to allow a haul 

road to remain if the operator provided a notarized statement from the 

landowner. The notarization was required as a protection for the landowner. 

In this case, Martin is the mine operator and, with his wife, one of 

two joint landowners. We see the wisdom of DER's requirement of notarized 

statements from landowners in that operators cannot seek to avoid reclaiming 

haul roads without a landowner's knowledge and consent. However, we fail to 

see, in the case where the mine operator and his wife are joint landowners, 

that their interests will be protected by a notarized statement. DER has 

pointed to no specific regulation that requires a notarized landowner 

statement with regard to retention of haul roads. In this matter, the mine 

operator has presented sufficient evidence that he and his wife wish the road 

to remain. Therefore, we hold that Martin's failure to reclaim the haul road 

on MP 419-13A is not a basis for upholding DER bond forfeiture. 

On MP 419-13A, DER has demonstrated violations of its reclamation 

regulations with regard to rills and gullies. Further, Board Exhibit 2 and 

Davis' unchallenged testimony show that all 10 bonded acres of this mining 

permit have been affected by Martin. Therefore, this Board is constrained to· 

uphold the forfeiture of the $10,000 collateral bond posted by Martin. 

4 We are mindful of DER's inspection report of May 4, 1984 (Cmwlth. Ex. 65), 
which clearly deals, in part, with the haul road. Nonetheless, we don't know 
for sure why DER returned Completion Report 61-84-039. 
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MP 419-13(A5) 

DER claimed that the following reclamation deficiencies exist on MP 

419-13(A5): an unreclaimed access road; inadequate E&S controls; rills and 

gullies in a regraded area north of the access road; and failure to regrade to 

approximate original contour. As far as the access road is concerned, the 

analysis in the previous discussion on MP 419-13(A) applies to this permit as 

well. 

We find no dispute that rills and gullies one to two feet deep exist 

on portions of this permit north of the haul road. Furthermore, Martin failed 

to install the necessary E&S controls. As shown on the drawing labeled 

"Exhibit IV", which was part of the DER-approved upgrade to MDP-12, Martin was 

required to install a collection ditch on MP 419-13(A5) to collect surface 

runoff and direct that runoff to sedimentation pond 11 J. 11 Martin stipulated 

that these controls were not installed. DER has established that rills and 

gullies over nine inches in depth exist, a violation of 25 Pa.Code §87.146, 

and that required E&S controls were not installed and maintained, a a 

violation of 25 Pa.Code §106. 

We do not believe that DER has shown us that the site is not 

backfilled to approximate original contours (AOC). MCI Davis came on site in 

1982 and testified that, except for deeper rills and gullies, the site was 

essentially the same in 1985 as it was in 1982. Davis claimed no prior 

knowledge of this site and DER produced no other evidence to show what the 

original contours were. Therefore, we reject DER's non-AOC contention. 

On this permit, DER is seeking the forfeiture of the full amount of 

the bond, $13,000. The terms of the bond for MP 419-13(A5) specify that 

liability is for the full amount and not on a per acre accrual basis. On 

such bonds, a deficiency anywhere on the bonded area justifies the forfeiture 
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of the entire amount. DER has shown unreclaimed rills and gullies and that 

Martin was required to install E&S controls but failed to do so. We, there­

fore will uphold its forfeiture action with respect to this permit. 

MP 419-14 

DER claims that the southern portion of this permit was affected by 

Martin•s mining but not regraded, that E & S controls were not upgraded, that 

4-7 feet deep rills and gullies exist on the southern portion, and that a 

large gully exists on the northern portion. Martin admitted that while the 

southern portion of this permit was close to AOC, final grading for topsoil 

remained to be accomplished. Thus, a violation of the backfilling 

requirements of 25 Pa.Code §87.141 has been established. DER has also 

established a violation of 25 Pa.Code §87.146 by showing the existence of 

rills and gullies greater than 9 inches deep. Finally, Martin•s E & S upgrade 

plan shows that diversion and collection ditches as well as sediment pond 11 G11 

were to have been installed on this permit, something Martin stipulated was 

not done. Thus, a violation of 25 Pa.Code §87.106 has been established. 

Martin•s contention that he did not affect the northern portion with 

mining activity is without merit. Martin admitted under cross-examination 

that he drilled the northern portion and found that there was no coal, that 

the land was cleared, but that the area was to be developed into farmland. 

However, we find that he was, in reality, exploring for coal. SMCRA•s 

definition of .. surface coal mining activities .. clearly states that ..... [t]he 

term shall include ••• exploration ..... 52 P.S. §1396.3. Thus, the northern 

portion was affected by Martin•s mining activities and DER has established 

that site conditions warrant forfeiture on MP 419-14. However, DER did not 

rebut Martin•s testimony that 1 acre was unaffected, which we find to be 
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credible. Accordingly, we will only uphold the forfeiture as it pertains to 9 

affected acres. Since liability on this bond accrues at the rate of $1,000 per 

affected acre, DER may forfeit $9,000 of the bond posted for this site. 

Summary - MDP-12 

Based on the foregoing, DER has justified its forfeiture of the 

following bonds in the amounts indicated: 

Mining 
Permit 

419-7 
419-7A 

419-7A2 
419-7A3 
419-7A4 
419-13 
419-13A 
419-13A2 
419-13A3 
419-13A4 
419-13A5 
419-14 

Bond Instrument 

Insurance Co. OF N. Amer. SB M918354 
Check ($190) & Mellon Bank Svgs. Certs. 
Nos. 71662 & 71663 (@ $10,000 ea.) 
NW PA Bank & Trust Cert. 37105 
NW PA Bank & Trust Cert. 37110 
NW PA Bank & Trust Cert. 37111 
NW PA Bank & Trust Cert. 37108 
NW PA Bank & Trust Cert. 37107 
NW PA Bank & Trust Cert. 37109 
Mellon Bank Cert. T18565 
Mid-Continent SB BD1563 
Mid-Continent SB BD1784 
NW PA Bank & Trust Cert. 37112 

VALRAY SITE - MINE DRAINAGE PERMIT 2869BSM25 (MDP-25) 

MP 419-4(C) 

Amount 

$ 5,000 
18,415 

18,100 
11,300 
7,500 
8,000 

10,000 
10,000 
5,875 
5,900 

13,000 
9,000 

Reclamation deficiencies claimed by DER on this permit fall into 

the following categories: two unauthorized and unreclaimed impoundments, an 

unreclaimed haul road, rills and gullies deeper than 9 inches, 

water-collecting depressions, steep slopes, and inadequate vegetation. 

IMPOUNDMENTS 

DER claims that there are two offending impoundments. The first 

impoundment supports the main haul road to this site from Township Road 566. 
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(See Segment 1 on Cmwlth. Ex. 19). DER contends that this impoundment, which 

crosses an unnamed tributary to the South Fork of Pine Creek, is an 

unauthorized waterway obstruction for which Martin needs, but does not have, a 

permit. Martin contends that he was never informed of the need for a permit 

until 1982. Further, he points out that the stream crossing existed before he 

began mining. 

There is no question that this impoundment exists and that Martin 

put a 16 inch pipe through it as well as additional fill on it to provide for 

a roadway. Currently, the embankment has impounded water flowing in the 

unnamed tributary so that the impounded waters extend upstream and off the 

permit area. 

Water obstructions of this sort are now governed by the provisions 

of the Dam Safety and Encroachments Act, the Act of November 26, 1978, P.L. 
\ 

1375, as amended, 32 P.S. §693.1 et ~· (DS&EA), which became effective July 

1, 1979. However, prior to that enactment and since 1913, water obstructions 
-

were governed by the Water Obstructions Act, the Act of June 25, 1913, P.L. 

555, as amended, 32 P.S. §681 et ~ •• repealed by the Act of October 23, 

1979, P.L. 204, No. 70, §1(27). Under §1 of the Water Obstructions Act, 32 

P.S. 681, the embankment supporting Martin's haul road constituted a water 

obstruction. Under §2, any person who built or modified an obstruction was 

required to apply for and obtain a permit. 

While there is no evidence to suggest that Martin created the water 

obstruction, there is no question that, in 1975, he altered and enlarged it. 

Thus, under the now-repealed Water Obstructions Act, Martin was obligated to 

obtain a permit before altering the obstruction. Notwithstanding that he 

failed to obtain the required permit under the Water Obstructions Act, §6 of 

the DS&EA, 32 P.S. §693.6, required persons who did not hold a valid permit 
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under the Water Obstructions Act to apply for and receive a permit under the 

new act on or before January 1, 1981. The fact is that Martin has no 

permit. 5 

It is a requirement of SMCRA that an operator comply with the 

requirements of, inter alia, the DS&EA. 52 P.S. §1396.4(a)(2)H. Because the 

impoundments existed when SMCRA was amended to include the DS&EA compliance 

provision, the amended SMCRA is applicable to Martin. His claim that he was 

unaware he needed a permit, even if true, is meritless since he is charged 

with knowledge of the law. We thus conclude that DER met its burden of showing 

that this impoundment is a violation of the requirements of SMCRA. 

As to the second impoundment, located on the northernmost portion 

of the mining permit (See Cmwlth. Ex. 19), we know that it exists but little 

else. The entire evidence presented by DER on this impoundment consists of the 

following direct testimony by MCI Davis: 

Q Are there any other impoundments on this 
mine drainage permit? 

A Yes, there is. 

Q Could you show us where that is? 

A It would be down -- could I extend this line 
a little bit here? I don't have my position --

Q Oh, sure. 

A · Okay. This other impoundment would be on 
area 2 [Segment 2, Cmwlth. Ex. 19]. It would be 
the -- where this other road comes in, the first 
road we went in, drove back, and walked down 
there. The other impoundment would be the 
tributary here (indicating), mark that as an "I." 

(N. T. 49) 

5 In May, 1984 DER issued Compliance Order No. 84G295, alleging, in part, 
that Martin was maintaining an unauthorized impoundment. Since Martin did not 
appeal CO 84G295, this allegation is conclusively established and may not be 
challenged in these proceedings. West Pine Construction, et al. v. DER, 1987 EHB 
653. 

1292 



Quite simply, DER failed to establish that Martin created or operated this 

impoundment or to point out that any particular requirement or regulation has 

been violated. We will not infer violations simply from the impoundment•s 

existence. DER failed to sustain its burden of proof on this impoundment. 

INADEQUATE VEGETATION 

DER claims that inadequate vegetation exists at several locations 

on this permit. Evidence was presented on two types of inadequate 

vegetation: areas that were topsoiled and planted but are still inadequate, 

and an area that was not topsoiled and has only volunteer growth (i.e. growth 

that occurs through natural processes). The latter area can be dealt with 

rather quickly. The evidence shows that there is an area at the northwestern 

portion of this site that was not topsoiled and has only volunteer growth of 

trees and briars. Based on the evidence and the Board•s view of this site, we 

conclude that a reasonable inference from the existence of volunteer growth is 

that the site had not been planted. Thus, the vegetation requirements of 25 

Pa.Code §§87.147-156 have been violated. 

The matter of inadequate vegetation in areas that were planted by 

Martin requires a closer examination. DER•s regulations specifying the 

standards for successful revegetation, 25 Pa.Code §87.155, provide, in 

relevant part, at follows: 

* * * * * 
(b) When the approved postmining land use is 

other than cropland: 

(1) The standards for successful revegetation 
shall be determined by ground cover. 

(2) The approved standard shall be the percent 
ground cover of the vegetation that exists on the 
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proposed area to be affected by surface mining 
activities. In no case shall [DER] approve less 
than a minimum of 70% ground cover of permanent 
plant species with not more than 1% of the area 
having less than 30% ground cover with no single or 
contiguous area having less than 30% ground cover 
exceeding 3000 square feet ••. 

* * * * * 
Quite simply, DER has failed to show us that its standards for 

successful revegetation, as spelled out in §87.155(b), have been viqlated. 

Its only evidence was MCI Davis• determination of inadequate vegetation which 

he arrived at 11 just by looking at it 11
, and MCI Roberts• determination done in· 

a 11 Cursory manner." 

DER's own standard requires a 70% ground cover, as MCI Davis 

testified, but also makes allowances for small areas where vegetative cover 

may even be less than 30%. We believe that, except in extreme cases where no 

vegetation at all exists, §87.155 contemplates that some type of measurement 

be done to determine not only overall percent cover but also the areal extent 

of places where the cover is less than 70% to find out if an exception 

applies. However, it is clear that DER made no measurement. Maybe there is ~ 

simple measurement that can be performed to determine percent ground cover -­

perhaps an analog to the 11 boot 11 methQd of measuring the depth of rills ~nd 

gullies -- but we are unaware of it. Nor did DER present evidence that MCI 

Davis accurately determined the percentage cover by merely looking at it or 

that MCI Roberts could do so through cursory review. 

In view of the numerical standards established in §87.155, we reject 

DER 1 s claim of inadequate vegetation in this case solely on the basis of 

visual observation and cursory review. DER has not shown us that the numerical 

standards have been violated. 
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RILLS AND GULLIES 

DER presented uncontroverted evidence that rills and gullies deeper 

than nine inches exist on the northern outslope of the permit area. Thus, DER 

has established that the provisions of 25 Pa.Code §87.146 have been violated 

and, therefore, has established a basis for forfeiture. These rills and 

gullies existed well before the forfeiture, having been cited in unappealed 

Compliance Order 84G295 (see Commonwealth Exhibit 53). 

WATER-COLLECTING DEPRESSIONS 

DER submitted uncontroverted evidence that water collecting 

depressions exist at three locations on MP 419-4(C) (See Commonwealth Exhibit 

19). 25 Pa.Code §87.141(a) requires, in relevant part, that 11 
••• [a]ll 

spoil shall be ••• graded to eliminate spoil piles and depressions •• 

DER has established a violation of reclamation requirements and thus has 

established a basis for bond forfeiture. 

UNRECLAIMED HAUL ROAD 

II 

There is no dispute that a haul road extending from the connecting 

haul road discussed earlier exists on the main area of MP 419-4(C). Rather, 

the dispute is whether Martin is entitled to retain the road under DER's 

policy. 

Unlike MP 419-13A and 13(A5) discussed earlier, Martin is not an 

owner of the land covered by MP 419-4(C). Rather, the land is owned by Valray 

Nurseries, Inc. Hence, Martin was required to provide DER with a notarized 

letter from Valray Nurseries, Inc. requesting that the road remain. The only 

evidence Martin offered was a photocopy of a letter purportedly written to 

Martin from Valray. (See Appellant's Exhibit 6). The letter is pure hearsay 
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and nothing in the record even begins to support the truth of the matters 

contained therein. Accordingly, we reject Martin•s claim that he is entitled 

to keep the haul road under DER 1 s policy. 

Martin•s failure to reclaim the haul road is a violation of 25 

Pa.Code §87.166 which provides for the restoration of haul roads after they 

are no longer needed for surface mining activities. DER has proven a 

violation of reclamation requirements and thus has established a basis for 

bond forfeiture. 

STEEP SLOPES 

DER contends that, although the site is approved for a terrace type 

backfill, areas on the northern outslopes are too steep. (See Commonwealth 

Exhibit 19). MCI Davis stated that the slopes can be a maximum of 35 degrees, 

which is consistent with the actual permit. MCI Davis based his conclusion on 

his estimation of the ability to run a dozer on the slopes. Martin, on the 

other hand, asserted his belief that one could run a dozer on the slopes on MP 

419-4(C). 

The precise terrace backfill requirement is not immediately clear. 

Martin•s permit specifies that the steepest contour of the highwall shall not 

be greater than 35 degrees from the horizontal. However, the areas where MCI 

Davis claims steep slopes is not at the highwall side of the permit but on 

the outslope. 25 Pa.Code §87.144 specifies the requirements for final slopes 

and, with respect to terrace outslopes, states in relevant part: 

* * * * * 
(c) ••• [t]he terraces shall meet the fol­

lowing requirements: 
* * * * * 

(3) The slope of the terrace outslope shall 
not exceed 1v:2h - 50% ••• 

* * * * * 
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Whether the criterion of 35 degrees or lv:2h-50% is applicable, we 

believe that the regulations contemplate measurements be performed in order 

to determine conformity. In this case, it is clear that DER performed no 

slope measurements and, instead, relied on MCI Davis' experience in running 

equipment. However, DER did not present evidence to show that MCI Davis is 

qualified to judge the ability to operate equipment on a slope and then, 

without actually having run such equipment, conclude a numerical value for 

the slope. Moreover, Martin, who has been in the coal and construction 

business since 1951, directly counters Davis' contention. The real issue is 

not whether equipment can negotiate the slopes but whether the slopes exceed 

the numerical standards in DER's regulations. DER has offered no other 

evidence to support Davis' assertion and, indeed, has not even shown us which 

numerical limitation governs which slopes. We conclude, DER has failed to 

show that there are slopes that are too steep on this permit. 

VIOLATIONS AND THE APPLICABLE BONDS 

On MP 419-4(C), DER has established that violations of the 

reclamation requirements exist with respect to rills and gullies, the haul 

road, the impoundment carrying the connecting haul road and water-collecting 

depressions. Thus, DER has met its burden of showing that violations of 

SMCRA exist and its mandatory forfeiture duty is triggered. However, it must 

also show us that it has properly calculated the amount of the forfeiture. 

King Coal, supra. 

With respect to the 5.3 acre area covered by Mellon Bank Certificate 

No. 52261, in the amount of $2,650, there is no question that an unauthorized 

impoundment and an unreclaimed haul road justify its forfeiture. Therefore, 

we will uphold the forfeiture of 5.3 acres x $500 per acre, or $2,650. 
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However, as to the other 5 bonds which cover areas of MP 419-4(C), the 

correctness of DER's determination of the amount of the forfeiture is far from 

clear. 

The 5 bonds covering the main area of MP419-4(C)A -- American 

Insurance Company surety bonds 2383399, 2391414 and 2391415 and Penn State 

Mutual surety bonds 0153 and 0154 -- were written under prior permits and for 

specific acreage. When transferred to MP 419-4(C), there is no evidence that 

the terms of the bonds were amended in any way. Thus, each continued to cover 

the same acreage as when originally posted. The problem we face in 

determining if DER is justified to claim the amount of each bond as shown oo 

Board Exhibit 2 is that DER has presented no evidence to show which of the 

problems accrue to which bond. The violations established on this permit could 

have accrued to all the bonds, to 3 of them or to only 1 of them. The 

violations could be accruing solely to the American Insurance bonds or solely 

to the Penn State Mutual bonds or to some of either set of bonds. 

We note that Commonwealth Exhibit 19, a map of MP-419-4(C), contains 

marking which indicate the 5 bonds. However, DER provided no interpretation 

for us to ascertain where one bond leaves off and another begins. We also 

note that the violations were not located on Commonwealth Exhibit 19 with any 

exactitude. We conclude that DER has failed to establish by a preponderance of 

the evidence that it properly computed the amount of the forfeiture relative 

to MP 419-4(C). Since it has not given the Board sufficient information to 

permit it to make any computations, we will vacate DER's forfeiture with 

respect to the 5 bonds covering the main portion of MP 419-4(C). 
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MP 419-4(C)A 

DER's claimed deficiencies on this permit are: steep slopes, 

backfill not to approximate original contours, rills and gullies deeper than 9 

inches, and inadequate vegetation. 

We reject DER's claim of steep slopes for the same reasons as 

discussed in MP 419-4(C), supra. We likewise reject DER's claim that the 

site was not backfilled to AOC. There was no evidence presented to show what 

the original contours were or how great a variance existed between original 

and final contours. The topographic maps used by Davis to declare a non-AOC 

backfill were not produced for the Board to examine. Davis' boyhood 

recollections were contradicted by Martin's boyhood -- as well as pre-mining 

-- recollections. In short, DER has not put forth a preponderance of evidence 

to show that the permit is not AOC. 

DER has, however, presented uncontroverted evidence that rills and 

gullies deeper than 9 inches exist on this permit. Moreover, most of the 

permit area is characterized by volunteer growth. Areas of the permit were 

not planted. We thus find that there are violations of reclamation 

requirements with regard to rills and gullies greater than 9 inches, 25 

Pa.Code §87.146, and that Martin has failed to revegetate the permit in 

accordance with 25 Pa.Code §§87.147-156. 

The bond for this permit is a proportionate bond. However, since 

Martin affected all 10 acres, DER is entitled to forfeit the entire bond, or 

$10,000. 
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MP 419-12 

Martin has stipulated that 15.5 affected acres of this site remain 

unreclaimed. Since bond liability accrues at rate of $1,500 per acre 

affected, DER may forfeit 15.5 acres x $1,500 p~r acre, or $23,250. 

CONCLUDING REMARKS 

We note that on those permits where Martin stipulated that conditiqns 

warrant bond forfeiture, actual site conditions-- e.g., unreclaimed high­

walls, spoil piles, unregraded and unplanted areas -- represent serious 

violations of reclamation requirements and amply justify the harsh action 

taken by DER. However, on some of those permits where we upheld DER with 

respect to, for example, rills and gullies or depressions, one may question 

the seriousness of the violations. Indeed, Martin, in his brief, tried to 

assert that certain of the violations were de minimus and cited King Coal, 

supra. In the King Coal adjudication, as well as its subsequent reconsidera~ 

tion at 1985 EHB 604, the Board held out the possibility that it may be an 

abuse of DER's discretion to forfeit bonds on the basis of de minimus 

violations. However, since Martin presented no evidence to show that any of 

the violations are de minimus, we reject Martin's claim. 

We believe that the words of the statute clearly indicate that the 

General Assembly intended the harsh measure of bond forfeiture to be a major 

weapon in DER's enforcement arsenal. 52 P.S. §1396.4(h) is unambiguous in its 

mandatory charge that DER shall forfeiture an operator's bonds for failure to 

comply with the requirements of the act in any respect. Under this language, 

0.1 acres with unreclaimed rills and gullies or 2,000 square feet of properly 

regraded area with inadequate vegetation is equal in seriousness to a wholly 

unbackfilled pit or unregraded highwall. Thus, under the current statute and 
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regulations, the Board will be constrained to uphold a bond forfeiture when 

DER can show that any of the reclamation requirements have been violated. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties to this appeal and 

the subject matter thereof. 

2. The burden of showing that the forfeiture of Martin•s bonds was 

not an abuse of discretion or an arbitrary exercise of its duties or 

responsibilities falls on DER. 

3. When DER seeks to forfeit a proportionate bond-- i.e., one on 

which liability accrues at a specified rate per acre affected -- its burden 

is twofold. It must show that violations of SMCRA exist and it must show 

that the violations exist on the area covered by the bond it seeks to 

forfeit. 

4. When DER determines that violations of SMCRA exist, its duty to 

forfeit bonds is mandatory. 

5. On the evidence, this Board must either uphold or vacate DER•s 

forfeiture. 

6. On a proportionate bond, DER can forfeit an amount equal to the 

liability accrual rate per acre multiplied by the number of acres affected. 

7. When DER 1 s standards for successful revegetation specify 

numerical percentage criteria and exceptions, mere visual observation 

absent any other evidence -- is insufficient to support a claim that 

vegetation is inadequate, except in extreme cases where no vegetation at all 

exists. 

8. When DER-issued permits and DER regulations specify numerical 

criteria for the steepness of final slopes, mere visual observation of and 
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speculation that backfilling equipment could not negotiate final slopes-­

absent any other evidence -- is insufficient to support a claim that slopes 

are too steep. 

9. A DER claim that backfill was not to approximate original 

contours based on a review of topographic maps is insufficient to sustain a 

forfeiture action when the maps were not introduced into evidence. 

10. The existence on a bonded area of rills and gullies w,ith a depth 

of more than 9 inches justifies forfeiture of the bond. 

11. The existence on a bonded area of areas that were not p.lanted in. 

accordance with DER revegetation requirements justifies the forfeiture of a 

bond. 

12. Even one violation of DER • s reclamation requ.irements is sufficient 

to justify the forfeiture of the applicable bond. 

13. On the basis of Martin•s ·stipulation of violati:ons of reclamati:on 

requirements, DER properly forfeited the following bonds and, on the basis of 

the foregoing findings and analysis, in the amounts indicated: 

Permit Bond Instrument 

ti>P 35788C16 
419-16 Mid-Continent Insurance BD 1562 
419- Mellon Bank Certificate P42564 

3578BC-01-1 

tllP 3574SM12 
419-7 Insurance Co. of North America M918354 
419-7A Mellon Bank Certs. Nos. 71662 and 71663 and 

419-7A2 
419-7A3 
419-7A4 
419-13 
419-13A2 
419-13A3 
419-13A4 

check for $190 
NW Pa. Bank & Trust Co. Cert. No. 37105 
NW Pa. Bank & Trust Co. Cert. No. 37110 
NW Pa. Bank & Trust Co. Cert. No. 37111 
NW Pa. Bank & Trust Co. Cert. No. 37108 
NW Pa. Bank & Trust Co. Cert. No. 37109 
Mellon Bank Certificate Tl8565 
Mid-Continent Insurance BD 1563 
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Amount 

$ 5,300. 
35,000 

5,0.00 
18,415 

18,100 
11,300 
7,500 
8,000 

10,000 
5,875 
5,900 
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MOP 2869BSM25 
419-12 NW Pa. Bank & Trust Co. Cert. No. 24455 
419-12 Collateral Bond 165-001097-C 

17,500 
5,750 

15. On the basis of the evidence presented at the hearing, OER's 

forfeiture action is justified as it pertains to the following permits, bonds 

and amounts: 

Permit Bond Instrument 

MOP 3574SM12 
419-13A NW Pa. Bank & Trust Co. Cert. No. 37107 
419-13A5 Mid-Continent Insurance BO 1784 
419-14 NW Pa. Bank & trust Co. Cert. No. 37112 

MOP 2869BSM25 
419-4C Mellon Bank Cert. No. 52261 
419-4(C)A Mid-Continent Insurance B01359 

Amount 

10,000 
13,000 
9,000 

2,650 
10,000 

16. When a bond is written for a specific area or tract of land, 

only violations on that area or tract accrue to the bond, and when violations 

are shown to exist on the area or tract covered by a bond, OER is justified 

in forfeiting the bond in accordance with the language of the bond. 

17. On MP 419-4C, OER showed by a preponderance of the evidence the 

existence of violations of reclamation requirements but failed to show which 

of the violations accrued to specific bonds. Therefore, it has failed in its· 

burden to show that the its forfeiture of the following bonds and amounts was 

justified: 

Permit Bond Instrument 

MDP 2869BSM25 
419-4(C) American Insurance Co. Bond 2383399 
419-4(C) American Insurance Co. Bond 2391414 
419-4(C) American Insurance Co. Bond 2391415 
419-4(C) Penn State Mutual Bond 0153 
419-4(C) Penn State Mutual Bond 0154 
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Amount 

$ 5,000 
4,740 

13,000 
2,400 
2,000 
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AND NOW, this 20th day of December, 1988, it is ordered that: 

1. The appeals of James E. Martin and American Insurance Company are 

sustained with respect to DER 1 s forfeiture of the following bonds: 

Permit Bond Instrument Amount 

MOP 2869BSM25 
419-4(C) American Insurance Co. Bond 2383399 $ 5,000 

4,740 
13,000 
2,400 
2,000 

419-4(C) American Insurance Co. Bond 2391414 
419-4(C) American Insurance Co. Bond 2391415 
419-4(C) Penn State Mutual Bond 0153 
419-4(C) Penn State Mutual Bond 0154 

2. Martin•s appeal is dismissed with regard to all other 

forfeitures which were the subject of this appeal. 

DATED: December 20, 1988 

cc: Bureau of litigation 
Harrisburg, PA 
for the Commonwealth, DER: 
Zelda Curtiss, Esq. 
Western Region 
for Appellant James E. Martin: 
Eugene E. Dice, Esq. 
Harrisburg, PA 
for Appellant American Insurance Co.: 
Robert F. McCabe, Jr., Esq. 
LINDSAY, McGINNIS, McCANDLESS & McCABE 
Pittsburgh, PA 
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INGRID MORNING 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 1 71 01 

717-787-3483 

TELECOPIER: 717· 783·4 738 

. . . . 
: EHB Docket No. 88-094-M 
: . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and PIKE TOWNSHIP 

. . Issued: December 20, 1988 

Synopsis 

. . 
OPINION AND ORDER 

SUR 
JOINT MOTION FOR JUDGMENT ON THE PLEADINGS 

A Joint Motion for Judgment on the Pleadings will not be granted when 

there are factual disputes on issues crucial to a final decision. 

OPINION 

On October 6, 1988, the Board issued an Opinion and Order sur Joint 

Motion for Judgment on the Pleadings, ruling, inter alia, that Pike Township, 

Berks County (Township), is a party appellee in this case and giving the 

Township 30 days to file a response to the Joint Motion. The Township filed 

its response on November 4, 1988, opposing the Joint Motion on several 

grounds. These include an assertion that the information supplied by the 

Township was complete and adequate for review by the Department of 

Environmental Resources (DER), and a challenge to Ingrid Morning's standing to 

file this appeal. 

Obviously, there are factual disputes that must be resolved before a 

decision can be reached on the legal issues. The adequacy of the Township's 
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submission is one of these. The nature .of the Township's submission -- p~4n 

supplement or plan revision -- is another. The existence of these factual 

disputes on matters crucial to a final decision prevents the entry of judgment 

on the pleadings: Goodrich-Amram 2d §1034(a):1. 

Because of the belated entry of the Township into the case, the Order 

that follows includes provisions which the Board deems appropriate for the 

protection of all parties. 

ORDER 

AND NOW, this 20th day of December, 1988, it is ordered as follows: 

1. The Joint Motion for Judgment on the Pleadings, filed by Ingrid 

Morning and the Department of Environmental Resources on August 30, 1988, is 

denied. 

2. All parties shall be permitted to engage in discovery until 

January 20, 1989. 

3. Ingrid Morning shall file a supplement to her pre-hearing 

memorandum, if she so desires, on or before January 30, 1989. 

4. The Department of Environmental Resources and Pike Township each 

shall file its pre-hearing memorandum on or before February 15, 1989. 

5. The Motion to Dismiss, filed by the Department of Environmental 

Resources on July 18, 1988, and answered by Ingrid Morning on August 30, 1988, 

was deemed by the Board to have been superseded by the Joint Motion for 

Judgment on the Pleadings also filed on August 30, 1988. If it desires to 

renew said Motion, the Department of Environmental Resources shall refile it 

on or before February 15, 1989. 
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6. If Pike Township desires to contest the standing of Ingrid 

Morning to take this appeal, it shall file a Motion to Dismiss on or before 

February 15, 1989. 

DATED: December 20, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Norman G. Matlock, Esq. 
Eastern Region 

Paul T. Essig, Esq./Pike Township 
Reading, PA 

For Appellant: 
Randall J. Brubaker, Esq. 
Philadelphia, PA 

ENVIRONMENTAL HEARING BOARD 

v~~ 
ROBERT D. MYERS, MEJIJER 
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ROBERT KWALWASSER 

v. 

• ' 

' 
' 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 1 7 1 01 

717-787-3483 

TELECOPIER: 717-783-4738 

. . . . 
: EHB Docket No. 84-108-M . . . . 

•M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and KERRY COAL COMPANY, Pennittee 

. . Issued: December 22, 1988 

Synopsis 

. . 
OPINION AND ORDER 

SUR 
PETITION FOR COUNSEL FEES 

A Petition for Counsel Fees under Section 4 (b) of the Pennsylvania 

Surface Mining Conservation and Reclamation Act, Act of May 31, 1945, P.L. 

1198, as amended, 52 P.S. §1396.4 (b), will be handled consistent with similar 

petitions under Section 525 (e) of the Federal Surface Mining Control and 

Reclamation Act of 1977, 30 U.S.C.A. §1275 (e), and the regulations adopted 

thereunder at 43 CFR §4.1290 et seq. The operational equivalent of a final 

order has occurred when no appeal is filed from the decision of the Department 

of Environmental Resources (DER) on issues remanded to it by the Board's 

Adjudication. A third-party appellant from the issuance of a surface mining 

permit does not achieve the necessary "degree of success on the merits" when 

he succeeds only in getting an interlocutory order on two minor issues and a 

two-month's suspension of the permit. 
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OPINION 

On April 24, 1986, Robert Kwalwasser (Kwalwasser) filed a Petition 

for Counsel Fees, seeking an award of $27,037.50 for counsel fees and 

$4,856.06 for costs applicable to the filing and prosecuting of an appeal from 

the issuance by the Department of Environmental Resources (DER) of a surface 

mining permit to Kerry Coal Company (Kerry). The facts surrounding the 

issuance of this permit are set forth in detail in the Board's Adjudication at 

1986 EHB 24 and will not be reiterated here. 

On April 28, 1986, Kerry filed a Motion to Strike the Petition for 

Counsel Fees on the ground that the Board lacked jurisdiction since the 

Board's Adjudication in the underlying case had been appealed to Commonwealth 

Court. DER filed its Response to the Petition for Counsel Fees on May 12, 

1986, challenging it on a number of procedural and substantive grounds. The 

Board, on June 2, 1986, entered an Order deferring action on Kwalwasser's 

request until final disposition of the appeal pending in Cpmmonwealth Court. 

Commonwealth Court quashed the appeal as interlocutory on November 

19, 1987. Kerry's Petition for Allowance of Appeal to the Supreme Court of 

Pennsylvania was denied on June 22, 1988. This denial was brought to the 

Board's attention by Kwalwasser on July 20, 1988. By an Order dated August 1, 

1988, the parties were directed to file briefs on the propriety of awarding 

counsel fees and costs to Kwalwasser. Kwalwasser's brief was filed on 

September 19, 1988. Kerry and DER filed their briefs on October 20, 1988. At 

the same time, DER also filed a Supplementary Response to the Petition for 

Counsel Fees. 

While the Petition is vague on the point, Kwalwasser's brief makes it 

clear that his claim is based on Section 4 (b) of the Surface Mining 
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Conservation and Reclamation Act (Pa. SMCRA}, Act of May 31, 1945, P. L. 1198, 

as amended, 52 P.S. §1396.4 (b), which provides in pertinent part, as follows: 

The Environmental Hearing Board, upon the request 
of any party, may in its discretion order the 
payment of costs and attorney's fees it determines 
to have been reasonably incurred by such party 
in proceedings pursuant to this section. 

This statutory provision was involved in Jay Township et al. v. DER 

et al., 1987 EHB 36, where the Board held that, in order for Pennsylvania's 

primacy program to remain in effect, the award of fees and costs under 

Section 4 (b) of Pa. SMCRA must be no less effective than awards made by the 

federal government under Section 525 (e) of the Federal Surface Mining Control 

and Reclamation Act of 1977 (Fed. SMCRA), 30 U.S.C.A. §1275 (e). Section 525 

(e) of Fed. SMCRA reads as follows: 

whenever an order is issued under this section, 
or as a result of any administrative proceeding 
under this chapter, at the·request of any person, 
a sum equal to the aggregate amount of all costs 
and expenses (including attorney fees) as determined 
by the Secretary [of the Interior] to have been 
reasonably incurred by such person for or in 
connection with his participation in such proceedings, 
including any judicial review of agency actions, 
may be assessed against either party as the court, 
resulting from judicial review or the Secretary, 
resulting from admininstrative proceedings, deems 
proper. 

Regulations adopted pursuant to this statutory provision at 43 CFR 

§4.1290 et seq. require, inter alia, that the proceedings result in a final 

order and that the petitioner prevail 11 in whole or in part, achieving at least 

some degree of success on the merits, upon a finding that such person made a 

substantial contribution to a full and fair determination of the issues. 111 

1 The quoted language is from 43 CFR §4.1294 (b), the only subsection that 
seems to apply to the nature of the present case. The .. substantial 
contribution .. measure under subsection (a) (1} applies only to enforcement 
actions and has no bearing on permit issuances. 
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The language of Section 525 (e) of Fed. SMCRA was not specifically 

addressed in Ruckelshaus v. Sierra Club, 463 U.S. 680 (1983). The 11 When 

appropriate .. language of Section 520 (d) of Fed. SMCRA was construed in that 

case, however, along with nearly identical language in 16 other regulatory 

statutes. The Supreme Court•s ruling that, in order to be entitled to an 

award, a party must achieve some degree of success on the merits, appears to 

apply as well to the 11 deems proper•• language of Section 525 (e); and the 

regulations quoted above reflect this application. The Board, of course, is 

not bound to follow the Ruckelshaus decision or the language of the federal 

regulations; but, since Pa. SMCRA and Fed. SMCRA seek to regulate the same 

activity in a coordinated manner, it is appropriate that the Board's awards of 

fees and costs under Pa. SMCRA reflect the standards applied by the federal 

government. 

The first question to be answered is whether a final order has been 

issued in this case. The Board•s Adjudication at 1986 EHB 24 held, inter 

alia, that DER had abused its discretion in issuing the permit (1) without 

considering whether the noise generated by the mining activity may constitute 

a public nuisance, and (2) without considering whether a monitoring program 

should have been included in the dust control plan. The Board suspended the 

permit and remanded it to DER for further review. The suspension was lifted 

by Commonwealth Court on April 1, 1986, but Kerry•s appeal ultimately was 

quashed as interlocutory because of the remand. On July 16, 1987, according\ 

to DER•s Supplemental Response to Petition for Counsel Fees, DER reported its 

decisions on the remanded issues in a letter to Kerry with a copy to 

Kwalwasser. No dust control plan monitoring program was necessary, according 
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to DER, and the noise levels expected to be generated by mining activities 

would not constitute a public nuisance. No appeal was filed from these 

decisions. 

· While a final order on the merits of this appeal has not been entered 

formally, the same effect has been achieved by DER's action on the remanded 

issues which now has become final and binding in the absence of an appeal. 

This is the "operational equivalent of a final order," as the Board termed a 

similar set of circumstances in Jay Township (1987 EHB 36 at 44). 

Deciding whether Kwalwasser is a prevailing party who has achieved 

"at least some degree of success on the merits" is a more formidible task. 

Kwalwasser argues that this determination should be made on the posture of the 

case at the time the Petition for Counsel Fees was filed. Viewing the 

position of the parties at that point, without considering any subsequent 

events, the Board would have some justification for concluding that Kwalwasser 

had, indeed, achieved some success on the merits. The permit had been 

suspended and had been remanded to DER for further review. 

Such a truncated view of the case is not warranted, however. Since a 

final order is a necessary prerequisite to an award of fees and costs, a 

petitioner's status as a prevailing party should be measured at the time the 

final order is entered. In the present case, that point in time cannot be 

precisely determined. DER's action on the remanded issues became final when 

·no apeal was filed within 30 days after notice of the action was received by 

Kwalwasser, 25 Pa. Code §21.52 {a). The record does not show when this 

occurred, but it probably was sometime in the latter part of August, 1987. 

Kerry's appeal was still pending in Commonwealth Court at that time and 
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remained there until it was quashed on November 19, 1987. Thus, while the 

appeal became final on the merits in August 1987, that fact was not apparent 

until three months later. 

Fortunately, this circumstance does not affect the outcome, because 

the status of the case remained fixed during this three-month period. The 

permit continued in effect, unchanged from its original form, and Kwalwasser 

had achieved no success in having it altered or revoked. 

Kwalwasser argues that the remand itself was a sufficient degree of 

success on the merits to justify an award of fees and costs. A thorough 

review of the record pertaining to the merits of this appeal discloses that 

the two remanded issues, noise and dust, were very minor accessories to the 

major topics of contention. Noise and dust are not specifically mentioned in 

the Notice of Appeal or the Petition for Supersedeas. In Kwalwasser•s 

pre-hearing memorandum, the two subjects account for only 4 of the 88 

statements of fact and for 1 of the 22 contentions of law. In the transcript 

of the four days of hearing, noise and dust account for only 36 pages out of a 

total of 714. This figure includes about 20 pages of actual testimony and 

about 16 pages of discussion between the hearing officer and the attorneys. 

Part of that discussion (page 374) included the following statement by 

Kwalwasser•s attorney: 11 I don•t consider it [dust] the major issue in the 

case, as I•m sure you don•t. 11 Kwalwasser•s post-hearing brief devoted 6 of 67 

proposed findings of fact, 2 of 11 proposed conclusions of law and 2 of 10 

pages of argument to noise and dust. The Board•s Adjudication is 44 pages 

long. Noise and dust account for 13 of 116 findings of fact, 3 of 10 

conclusions of law, and 4 1/2 of 25 1/2 pages of argument. 

While a quantitative analysis should never be controlling, it is 

nonetheless an indication of the importance attached to particular issues. 
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When the quantitative analysis is combined with a substantive analysis of the 

record, it is clear that the noise and dust concerns were subsidiary to the 

major concern about acid mine drainage. The Board's Adjudication ruled 

against Kwalwasser on the major issue and on each of the subsidiary issues 

other than noise and dust. The Board remanded those two issues to DER, 

because the evidence did not show that DER had considered whether a dust 

control monitoring program was necessary or whether the noise would 

consititute a public nuisance. The Board was careful to point out that it was 

not mandating any changes in the permit (1986 EHB 24 at 62 and 64), but was 

only requiring that DER consider the two questions. DER's reconsideration 

resulted in an affirmance of the terms of the permit as originally issued. 

The fact that Kwalwasser took no apeal from DER's remand decision strongly 

suggests that the noise and dust issues were of little importance to him. 

What appeared to be Kwalwasser's initial success in obtaining a 

suspension of the permit also proved to be illusory. Commonwealth Court 

lifted the suspension after 67 days and, apparently, it was never reinstated. 

The Board cannot conclude that Kwalwasser's fleeting success in 

obtaining an interlocutory order on two minor issues and a two-month 

suspension of the permit is sufficient to warrant the award of fees and costs 

under Section 4 (b) of Pa. SMCRA. Kwalwasser having failed this threshold 

test, there is no reason for considering the other issues raised by the 

parties. 
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ORDER 

AND NOW, this 22nd day of December, 1988, the Petition for Counsel 

Fees, filed by Robert Kwalwasser on April 24, 1986, is denied. 

ENVIRONMENTAl HEARING BOARD 

tV~dM· 
WILLIAM A. ROTH, MEMBER 

R~~ 
As with the underlying adjudication, Chairman Woelfling did not participate in 
this decision. 

DATED: December 22, 1988 

cc: Bureau of litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
Ward T. Kelsey, Esq. 
Western Region 

For Appellant: 
Robert P. Ging, Jr., Esq. 
Confluence, PA 

For Pennittee: 
Bruno A. Muscatello, Esq. 
Butler, PA 
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MARIO L. MARCON 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
101 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 17101 

717-787-3483 

TELECOPIER: 717-783-4738 

: 

. . 
EBB Docket No. 88-110-R 

COMMONWEALTH OF PENNSYLVANIA, : 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : 

and : 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

VALLEY SANITATION, Permittee . . Issued: December 28, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

PETITION FOR RECONSIDERATION 

A petition for reconsideration of an order dismissing an appeal for 

lack of standing is denied where the petitioner fails to satisfy the criteria 

for reconsideration in 25 Pa.Code §21.122. 

OPINION 

Mario L. Marcon (Marcon) has.timely filed a petition seeking the 

Board's reconsideration of its order of December 13, 1988 that dismissed, for 

lack of standing, his appeal of a $100 civil penalty assessed by the 

Department of Environmental Resources (DER) against Valley Sanitation (Valley) 

for allegedly conducting non-coal surface mining near its landfill in Penn 

Township, Westmoreland County. The Board held that Marcon failed to 

demonstrate any substantial, immediate and direct interest in the assessment 

and, therefore, failed to meet the standing test enunciated in William Penn 
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Parking Garage, Inc. v. City of Pittsburgh, 464 Pa 168, 346 A.2d 269 (1975). 

Reconsideration of a Board decision is generally limited to 

instances where the decision rests on a legal ground not considered by any 

party and the parties in good faith should have had an opportunity to brief 

such question or where the crucial facts set forth in the petition for 

reconsideration are not as stated in the decision and are such as would 

justify a reversal. 25 Pa.Code §21.122. 

Marcon's petition for reconsideration consists of virtually the same 

statements made in his notice of appeal and in his response to DER's motion to 

dismiss, alleging that DER had failed to enforce various statutes and 

regulations. Nothing in Marcon's petition, however, even begins to address 

why the Board may have erred in concluding that he had no standing to contest 

the issuance of the assessment to Valley. Accordingly, we conclude that 

Marcon has not met the criteria for reconsideration and thus will enter the 

following order. 
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ORDER 

AND NOW, this 28th day of December, 1988, it is ordered that Mario 

L. Marcon's petition for reconsideration of the Board's dismissal of his 

appeal at Docket No. 88-110-R is denied. 

DATED: December 28, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

rm 

For the Connnonwealth, DER: 
Kenneth T. Bowman, Esq. 
Western Region 
Appellant pro ~: 
Mario L. Marcon 
Harrison City, PA 
Permittee: 
Valley Sanitation 
Irwin, PA 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
1 01 SOUTH SECOND STREET 

SUITES THREE-FIVE 

HARRISBURG. PA 1 7 1 01 

717-787-3483 

TELECOPIER: 717-783-4738 

WILLIAMS TOWNSHIP BOARD OF SUPERVISORS, 
et al. 

. . . . 
v. 

. . 
: EHB Docket No. 84-036-M . . . . 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and FRANK RAUSCH, Permittee 

. . Issued: December 29, 1988 

Synopsis 

. . 
OPINION AND ORDER 

SUR 
MOTION TO DISMISS 

Appeals will be dismissed as moot when the permit on which they are 

based has been revoked and the revocation action has become final and binding. 

OPINION 

This appeal was instituted by Williams Township and the Williams 

Township Board of Supervisors (collectively called the Township) on February 

6, 1984, challenging the issuance by the Department of Environmental Resources 

(DER) of a permit for the Frank Rausch Class II Demolition Waste Site in 

Williams Township, Northampton County, pursuant to the Pennsylvania Solid 

Waste Management Act, Act of July 31, 1968, P.L. 788, as amended, 35 P.S. 

§6001 et seq. Another appeal from the same permit issuance was filed on 

February 10, 1984, by 14 individuals and docketed at No. 84-041-M. The two 

appeals were consolidated at Docket No. 84-036-M by a Board Order dated May 

141 1984. 
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The consolidated appeals were not prosecuted because some or all of 

the parties were involved in civil litigation by which Frank Rausch, the 

Permittee, sought to establish the width of a private access road at 12 feet 

or more, the width required by DER in the permit. Mr. Rausch was unsuccessful 

in that litigation before the Court of Common Pleas of Northampton County and 

before the Superior Court of Pennsylvania. The Supreme Court refused his 

Petition for Allowance of Appeal on May 29, 1987. 

While the civil litigation was winding its way through the courts, 

Mr. Rausch, on September 5, 1986, requested DER to return his bond. 

Following an inspection of the permit site, DER released Mr. Rausch and his 

surety from any liability on the bond and returned it on November 10, 1986. 

Subsequently, on July 29, 1988, DER formally revoked the permit. Frank Rausch 

appealed the revocation on August 29, 1988, at Docket No. 88-334-F. 

Unaware of this latest appeal, the Appellants in the appeals 

consolidated at Docket No. 84-036-M filed a Motion to Dismiss on September 20, 

1988. The Motion argued that the appeals were now moot since the permit had 

been revoked. Mr. Rausch filed no response to this Motion. Nor did he 

prosecute his appeal at Docket No. 88-334-F. After repeated requests for the 

additional information required to perfect the appeal, the Board issued, on 

September 30, 1988, a Rule to Show Cause why the appeal at Docket No. 88-334-F 

should not be dismissed. When Mr. Rausch failed to respond to the Rule, the 

Board dismissed the appeal on November 4, 1988. 

As a result of all of this activity, the permit which is the subject 

matter of the consolidated appeals has now been revoked by DER and such action 

has become final and unassailable. Since this is precisely the relief sought 

by Appellants, there is nothing further that the Board can do. The 

consolidated appeals, therefore, are moot and will be dismissed. 
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ORDER 

AND NOW, this 29th day of December, 1988, it is ordered that the 

Motion to Dismiss, filed by Williams Township et al., on September 20, 1988 is 

granted, and the consolidated appeals are dismissed for mootness. 

DATED: December 29, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the Commonwealth, DER: 
John Embick, Esq. 
Eastern Region 

For Appellant: 
James G. Kellar, Esq. 
Allentown, PA 

For Permittee: 
Joseph M. Reibman, Esq. 
Easton, PA 

ENVIRONMENTAL HEARING BOARD 

/rhii~;::;M· 
WILLIAM A. ROTH, MEMBER 

~~ 
ROBERT D. MYERS, MEMBER 
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COMMONWEAL.~ Q'jrii'VINSYI.VANIA 

ENVIRONMENTAl.. HEARING SOARC 
101 Souch Second Street 

Suites Three - Five 
Harrisburg. PA 17101 

(717) 787-J48J 
WALTER OVERLY COAL COMPANY 

: 
v. EBB Docket No. 86-601-M 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'KENT OF ENVIRONMENTAL RESOURCES 

: 
: Issued: June 6, 1988 

Synopsis 

OPINION AND ORDER 
SUR 

MOTION FOR SUMMARY JUDGMENT 

M. OIANE SMITH 
SCCJtCT.MY TO THIE 80MID 

A Motion for Summary Judgment will be denied in a bond forfeiture 

proceeding where the record does not contain sufficient affidavits or 

documentary material to establish (1) that the Compliance Orders apply to the 

specific Mining Permits involved, (2) that the Mining Permits referred to in 

the bond forfeiture letter are the same Mining Permits referred to in the 

bonds, and (3) that the bonds were legally in effect when the bond forfeiture 

letter was sent. 

OPINION 

On November 6, 1986, Walter Overly Coal Company (Appellant) perfected 

its appeal from the September 29, 1986, action of the Department ·of 

Environmental Resources (DER) forfeiting bonds posted under the Surface Mining 

Conservation and Reclamation Act (SMCRA), 52 P.S. §1396.1 et seq. On January 

7, 1988, DER filed a Motion for Summary Judgment to which Appellant has not 

responded. 

In its Motion, DER maintains that, since Appellant did not appeal 

from Compliance Orders issued by DER on May 3, 1985 and June 7, 1985, it can 
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no longer contest the violations set forth in those Compliance Orders. 

Attached to the Motion is an Affidavit of Robert Musser, a Mine Conservation 

Inspector in DER's Greensburg District Office, detailing the violations and 

averring that they have not been corrected as of December 29, 1987, the date 

of the affidavit. 

Proceeding from this basis, DER argues that there are no genuine 

issues of material fact and that DER is entitled to judgment as a matter of 

law. This is the proper standard against which a Motion for Summary Judgment 

is to be measured under Pa. R.C.P. 1035. 

DER is correct in asserting that principles of administrative 

finality bar Appellant from contesting in this proceeding the existence of 

violations set forth in prior Compliance Orders from which no appeals were 

taken. DER v. Wheeling-Pittsburgh Steel, 22 Pa. Cmwlth. 280, 348 A.2d 765 

(1975), affirmed 473 Pa. 432, 375 A.2d 320 (1977). However, there must be a 

factual connection on the record between those Compliance Orders and the 

present proceeding. 

The Compliance Orders mentioned by DER are 85G282 and 85G382. 

Musser's Affidavit discusses them in detail but fails to tie them specifically 

to any of Appellant's Mining Permits or bonds. Copies of the Compliance 

Orders are attached to DER's Motion. While they refer to Appellant's Mine 

Drainage Permit No. 3477SM25 (which covers 37.42 acres), they make no 

reference to any Mining Permits. The bond forfeiture letter, dated September 

29, 1986, refers to certain Mining Permits aggregating 20 acres but does not 

mention Compliance Orders 85G282 and 85G382. 

A representation that Compliance Orders 85G282 and 85G382 pertain to 

Mining Permits 1865-1 and 1865-1(A) is contained in DER's Motion. However, a 
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Motion for Swnmary Judgment is not considered a "pleading" within the scope of 

Pa. R.C.P. 1035. It is not required to be verified by the moving party and is 

not required to be answered by the non-moving party. 2 Goodrich-Amram 2d 

§§1035(a):4 and 1035(b):1; Ritmanich v. Jonnel Enterprises, Inc. et al., 210 

Pa. Super Ct. 198, 280 A.2d 570(1971); Roberts v. Hazle Yellow Cab Co., 69 

Luz. Leg. Reg. Rep. 252 (1979). Consequently, this representation cannot be 

considered in disposing of DER's Motion. We are left without the facts 

necessary to support the application of administrative finality. 

Although we could end this Opinion at this point, we feel compelled 

to point out other uncertainties on the record before us. The bond forfeiture 

letter, dated September 29, 1986, alludes to Mining Permits 1865-1(C) and 

1865-1C(A). DER's Pre-Hearing Memorandum uses the same designations. 

However, DER 1 s Motion for Summary Judgment identifies the Mining Permits as 

1865-1 and 1865-1(A), the same numbers used on the bonds attached to the 

Motion. DER has provided no explanation for this discrepancy and has 

furnished no affidavit or other documentary evidence to establish that, 

despite the different nomenclature, the same mining permits are involved. We 

are not at liberty to assume that such is the case. 

Finally, the bonds themselves are stamped "Forfeited 12/28/83" and 

"Reinstated 2/26/85. 11 DER has provided no explanation for these notations. 

Since we do not know the circumstances giving rise to the notations, we cannot 

determine whether the bonds are still in effect. If they were forfeited on 

December 28, 1983, DER 1 s forfeiture letter of September 29, 1986, had no legal 

effect. If they were forfeited and later reinstated, we need to be supplied 

with record evidence sufficient for us to conclude that the bonds were legally 

in operation on September 29, 1986. 
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For all of these reasons, we find DER's Motion for Summary Judgment 

deficient. 

ORDER 

AND NOW, this 6th day of June, 1988, it is ordered that DER 1 s Motion 

for Summary Judgment is denied. 

DATED: June 6, 1988 

cc: Bureau of Litigation 
Harrisburg, PA 

mjf 

For the CODJDOnwealth, DER: 
Timothy J. Bergere, Esq. 
Western Region 

For Appellant: 
Walter H. Overly 
Mount Pleasant, PA 

ENVIRONMENTAL HEARING BOARD 

ROB D. MYERS, MEMBER 
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