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FORWARD 

In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1985. 

This Environmental Hearing Board was created by the Act of December 3, 

1970, P.L. 834, which amended the Administrative Code of 1929, Act of April 7, 

1929, P.L. 177, as amended. The Act of December 3, 1970, commonly known as 

"Act 275", was the Act that created the Department of Environmental Resources. 

Section 21 of that Act, §1920-A of the Administrative Code, provides as 

follows: 

"§1921-A Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings 
and issue adjudications under the provisions of the 
act of June 4, 1945 (P.L. 1388), known as the "Ad­
ministrative Agency Law," or any order, permit, 
license or decision of the Department of Environmental 
Resources. 

(b) The Environmental Hearing Board shall con­
tinue to exercise any power to hold hearings and 
issue adjudications heretofore vested in the several 
persons, departments, boards and commissions set 
forth in section 1901-A of this act. 

(c) Anything in any law to the contrary notwith­
standing, any action of the Department of Environ­
mental Resources may be taken initially without 
regard to the Administrative Agency Law, but no such 
action of the department adversely affecting any 
person shall be final as to such person until such 
person has had the opportunity to appeal such action 
to the Environmental Hearing Board; provided, 
however, that any such action shall be final as to 
any person who has not perfected his appeal in the 
manner hereinafter specified. 

(d) An appeal taken to the Environmental Hearing 
Board from a decision of the Department of Environ­
mental Resources shall not act as a supersedeas, but, 
upon ::!ause shown and where the circumstances require 
it, the department and/or the board shall have the 
power to grant a supersedeas. 



(e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and 
regulations adopted by the Environmental Quality 
Board and such rules and regulations shall include 
time limits for taking of appeals~ procedures for 
the taking of appeals, location at which hearings 
shall be held and such other rules and regulations 
as may be determined advisable by the Environmental 
Quality Board. 

(f) The board may emplQy, with the concurrence 
of the Secretary of Environmental Resources, hearing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the power to subpoena 
witnesses, records and papers and upon certification 
to it of failure to obey any such subpoena, the 
Commonwealth Court is empowered after hearing to 
enter~ when proper, an adjudication of contempt and 
such order as the circumstances require." 

In addition, the Board hears civil penalties cases pursuant to the Air 

Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as amended, 

35 P.S. §4009.1; the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended. 35 P.S. §691.605(a); the Dam Safety and Encroachment Act, Act of 

November 26, 1978, P.L. 1375, as amended, 32 P.S. §693.21; and the Oil and 

Gas Act, Act of December 19, 1984, P.L. 1140, 58 P.S. §601.506. Also, the 

Board reviews the Department's assessment of civil penalties under the 

Bituminous Mine Subsidence and Land Conservation Act, Act of April 27, 1966, 

P.L. 31~ as amended, 52 P.S. §1406.17(f); the Clean Streams Law, Act of 

June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b); the Coal Refuse 

Disposal Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. 

§30.61; the Safe Drinking Water Act, Act of May 1, 1984, P.L. 206, 35 P.S. 

§721.13(g); the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as 

amended, §6018.605; and the Surface Mining Conservation and Reclamation Act, 

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.22. 



Although the Board is made, by §62 of the Administrative Code, 71 P.S. 62 

an administrative board within the Department of Environmental Resources, it is 

functionally and legally separate and independent. Its Chairman and two members 

are appointed directly by the Governor, with the consent of the Senatel and 

their salaries are set by statute.2 Its Secretary is appointed by the Board 

with the approval of the Governor. 

The department is always a party before the Board. Other parties include 

recipients of DER orders, penalties assessments, permit denials and modifica­

tions and other DER actions. Third party appeals from permit issuances are 

also common in which cases the permittees are also parties. In third party 

appeals from permit issuances, the department often does not actively 

participate in the appeal, but lets the permittee defend the permit issuance. 

1 

2 

Section 472 of the Administrative Code, 71 P.S. §180-2. 

Section 709 of the Administrative Code, 71 P.S. §249(m). 



1985 

TABLE OF CASES 

ADJUDICATIONS 

CASE NAME PAGE 

Black Fox Mining and Development Corporation .......................•.• 172 

Ralph Bloom Jr. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 

Haycock Township. . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 321 

Preston Heckler. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 264 

Floyd and Janet Keirn, et al .......... ,................................ 63 

King Coal Company. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 104 

Francis Lagan, et al.................................................. 139 

Mathies Coal Company..... . . . . . . . . . . . . . . . . . . • . . . . . • . . . . . . . . . . . . . . . • . . . . 197 

Pennsylvania Game Commission.......................................... 1 

Pennsylvania Mines Corporation .............•.......................... 301 

W. P. Stahlman Coal Company, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 149 

Township of Concord................................................... 32 

Frank C. and Marianne V. Urraro....................................... 53 

Armond Wazelle. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 207 

OPINIOFS AND ORDERS 

Alternate Energy Store, Inc........................................... 821 

R. D. Baughman Coal Company, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 88 

Martin L. Bearer .......................... , . . . . . . . . . . . . . . . . . . . . . . . . . . . 559 

Beltrami Enterprises, Inc............................................. 443 

Berwind Natural Resources. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 356 

Big B Mining. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 925 

:·, /. ~~ ,-" . 



OPINIONS AND ORDERS (CONT'D) 

CASE NAME PAGE 

Board of Supervisors of Greene Township. . • . . . . . . . . • . . . . . . . . . . . . . . . . . . . 965 

Philip F. Bogatin, Inc................................................ 953 

Borough of Lewistown ................................. , . . . . . . . . . . . . . . . . 903 

Bradford Coal Company, Inc. (8/16/85)................................. 682 

Bradford Coal Company, Inc. (11/13/85) .............. ,............. .. . . 863 

Bradford Coal Company, Inc. (12/19/85) ................................ 938 

John J. Budinsky. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 430 

Central Western Pennsylvania Mining Corporation ....................... 817 

Chernicky Coal. . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 360 

Chrin Brothers. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 383 

Coltrane, Inc......................................................... 708 

Consolidation Coal Company (9/18/85) .•.••...................•......... 768 

Consolidation Coal Company (12/20/85)................................. 947 

D & M Construction.................................................... 807 

Donald W. Deitz .................... o ••••••••••••• $.................... 695 

Del-Aware Unlimited, Inc. (5/13/85)................................... 478 

Del-Aware Unlimited, Inc. (11/21/85).................................. 869 

Doan Mining Company. . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . • 468 

Duquesne Light Company. . . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . 423 

Elbe Contracting Company.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 705 

Emerald Mines Corporation .......................... ,.................. 778 

Ferri Contracting Company, Inc ........................................ 339 

William Fiore (2/13/85)............................................... 412 

William Fiore (2/13/85)............................................... 414 

William Fiore (6/7/85) ................................................ 527 



OPINIONS AND ORDERS (CONT'D) 

CASE NAME PAGE 

Mathies Coal Company. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 351 

H, E. Mayse Coal Company. . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . 4 7 4 

Mid-Continent Insurance Company ....................................... 920 

Milford Township Board of Supervisors......... . . . . . . . . . . . . . . . . . . . . . . . . 599 

Mrs. James E. Moyer ...............................................•... 367 

The Nature Conservancy ................ .-.. . . . . . . . . . . . . . • . . . . . . . . . . . . . • . 737 

John P. Neibauer, Jr. et al........................................... 587 

Nemacolin Mines Corporation and The Buckeye Coal Co ................... 520 

Neshaminy Water Resources Authority................................... 676 

North Cambria Fuel Company............................................ 755 

Gerald & Marilyn E. Olgin............................................. 811 

ORTC Corporation...................................................... 378 

P & N Coal Company. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 452 

Vernon R. Paul........................................................ 791 

Pennsylvania Mines Corporation ...........•.....•....................•. 553 

Robert C. Penoyer t/a D. C. Penoyer & Co .............................. 961 

Robert A. & Florence Porter ........................................... 741 

Theodore Price. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 680 

John & Kathy Pumo. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 450 

Sandy Creek Forest, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . 516 

Sechan Limestone Industries, Inc. (6/18/85) ........................... 533 

Sechan Limestone Industries, Inc. (7/24/85) ..•........................ 568 

Betty Simpson (9/17/85) ............................................... 759 

Betty Simpson (11/21/85) ..........................................•... 865 

Marlin L. Snyder (1/22/85)............................................ 369 



OPINIONS AND ORDERS (CONT'D) 

CASE NAME 

Maurice Foley .• 

Franklin Township Board of Supervisors, et al.. 

Fuel Transportation Company, Inc. 

George Enterprises, Inc. and Interstate Drilling, Inc •.•••..••••••••.. 

Glenn Coal Company (8/9/85) ..... . 

Glenn Coal Company (11/22/85) ....•.. 

Golden Flame Fuel Company, It1c . ... o ................................... . 

Allen E. Hager, Jr .................................................... . 

Clair D. & Vicki Hardy, et al . ..................... . 

Hepburnia Coal Company • •••••••••.•••••• 

Hunlock Sand and Gravel Company .••••••.••••••••••• 

J & w 
.. ..... L • 

J.T.C. 

Coal Company . .......................... . 

Hartman Company • .••.••.••...........•.•..•....... 

Industries, Inc. (7/29/85) ......•...... ~ •.. 

J.T.C. Industries, Inc. (7/30/85) .................................... . 

Russell W. Joki •• • .... ., •••••••••••••••••••••••••••••• 11 •••••••••••• 

K International, Inc., and Frank Kowalski, Sr ••••••••••••••••••••••••• 

John E. Kaites, et al .. Q•&•••••• 

Keystone Mining Company, Inc . ........................................ . 

King Coal Company .•••.... • • e • • • • • • • • • • • • • • • • • o • • • • • • • • • • • • • • • • • • • • • • • • 

Kiski Area School District .•..••.... 

Anthony Kovalchick, t/b/a Bell Coal Company ....••.....•...•........... 

Sormie & Betty Lehman, et al.. •••e•••••••••••••••••••••••••e•••~11eoee:t 

Lower Providence Township. .... '! ....................... 0 ••••• 

Inc ..................................... . 

PAGE 

956 

853 

860 

933 

658 

887 

525 

456 

511 

713 

642 

844 

623 

615 

619 

665 

647 

625 

542 

604 

668 

464 

597 

374 

687 



OPINIONS AND ORDERS (CONT'D) 

CASE NAME PAGE 

Marlin L. Snyder (3/12/85)............................................ 446 

Marlin L. SnyJ.er (6/3/85)............................................. 508 

Marlin L. Snyder (8/15/85)............................................ 671 

Snyder Township Residents for Adequate Water Supplies ................. 347 

Springettsbury Township Sewer Authority (6/3/85) ...................... 492 

Springettsbury Township Sewer Authority (7/29/85) ...................•. 612 

Telco Coal Operations, Inc ......•........•...................... , . . . . . 436 

Tenth Street Building Corporation ......•.•..•..•...••.................. 829 

Thomas Coal Company, Inc. . • . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 441 

Township of Washington. . . . . • . • . • • . • . . . . . . • . • . . . . . . . . . . . • . . . . . . . . . . . . . . 593 

U. S. Coal, Inc....................................................... 923 

Eva E. Varos and Joseph Varos ••.•••.•••....•.••.•.••.•....••••.•...... 892 

Westmont Enterprises.................................................. 371 

Gerald W. Wyant. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . 849 

Yellow Run Energy Company............................................. 471 

York Resources Corporation............................................ 899 



INDEX 

1985 ADJUDICATIONS 

Bituminous Coal Mine Act, 52 P.S. §701.101, et seg. 

powers and duties of mine inspectors--301 

powers and duties of mine superintendents--301 

Clean Streams Law, 35 P.S. §691.1, et seg. 

legislative policy (691.4)--63 

operation of mines (691.315) 

permits--172, 197 

regulations 

25 Pa. Code, Chapter 71 (sewage facilities program) 
private request to revise or supplement plans--32, 321 

25 Pa. Code, Chapter 91 (water resources)--321 
25 Pa. Code, Chapter 93 (water quality standards)--197 

Dam Safety and Encroachments Act, 32 P.S. §693.1, et seg. 

scope--1 

Defenses 

subcontractor relationship--172 

Department of Environmental Resources--Powers and Duties 

actions entitled to presumption of regularity--149 

duty to consider alternatives to actions--207 

duty to enforce regulations--207 

power to enforce a policy (versus a regulation)--264 

Environmental Hearing Board--Practice and Procedure 

burden of proof--139 

Sewage Facilities Act--321 

Solid Waste Management Act--1, 264 



Surface Mining Conservation and Reclamation Act--104 

25 Pa. Code §21.101 

orders to abate pollution or nuisance--149 

third party appeals of license or permit issuance--1 

continuances; extensions--139 

res ipsa loquitur--149 

res judicata--139 

scope of review--1, 104 

standing--1 

Pennsylvania Constitution 

Article I, section 27--1, 63, 264 

Sewage Facilities Act, 35 P.S. §750.1, et seg. 

official plans (750.5)--32, 63, 139, 321 

permits (750.7)--32 

regulations (25 Pa. Code, Chapter 71)--63, 321 

Solid Waste Management Act, 35 P.S. §6018.101, et seg. 

permits (6018.501, 6018.502~ 6018.503)--207, 264 

regulations (25 Pa. Code, Chapter 75)--1, 53 

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1, et seg. 

bonds (1396.4(d)-4(j)) 

forfeiture (1396.4(h))--104 

civil penalties (1396.22)--172 

health and safety (1396.4b) 

affecting water supply (1396.4b(f))--l49 

mining permits (1396.4) 

content of permit application (1396.4Ca))--86, 172 



regulations (25 Pa. Code, Chapter 86) 

Subchapter B: permits--86, 172 

Subchapter G: civil penalties--172 

Subchapter H: enforcement and inspection--172 



1985 OPINIONS AND ORDERS 

Bituminous Coal Mine Act. 52 P.S. §701.101, et seg. 

powers and duties of mine inspectors--778 

powers and duties of mine foremen--456 

powers and duties of mine operators--456 

Clean Streams Law, 35 P.S. §691.1, et seg. 

civil penalties (691.605)--647 

appeal bondiprepayment of penalty--642 

DER enforcement orders (691.210, 691.610)--625 

operation of mines (691.315)--625 

other pollutants (691.401)--647, 829 

rsgulaticns 

25 Pa. Code, Chapter 92 (NPDES)--478 

2S Pa. Code, Chapter 93 (Water quality standards)--351 

25 Pa. Code, Chapter 95 (Waste water treatment requirements)--925 

25 Pa. Code~ Chapter 102 (Erosion con~rol)--647 

Coal Refuse Disposal Control Act, 52 P.S. §30.51, et seg. 

bonds (30.56)--423 

DER ~;? .. lf•)r.cement _:, i:ders ( 30. 59)- -625 

;erm~t·'.' --791 

Contr .~bution L'Y Commonwealth to Cost of Abating Pollution (Act 339), 
35 P.S. §701, et ~e~.--668 

Costs Act (award of fees and expenses for administrative ageny actions), 
7~ P.S~ §2031, .~.!: seg.--511 

Defenses 

est0ppel--713, 903 

'i· 



subcontractor relationship--542, 625 

Department of Environmental Resources--Powers and Duties 

actions taken pursuant to §1917 of the Administrative Code 
(71 P.S. §510-17)--625, 829 

duty to consider economic effects of its actions--829 

duty to enforce regulations--965 

preemption-,-568 

presumption that regulation is valid--423 

prosecutorial discretion--768 

Environmental Hearing Board--Practice and Procedure 

appealable actions--347, 423, 468, 492, 516, 520, 713, 737, 768, 821, 
903, 933 

appeal ~ £!0 tunc--371, 821, 849, 860, 923 

burden of proof 

Bituminous Coal Mine Act--553 

Solid Waste Management Act--533 

25 Pa. Code §21.101 

in general, party asserting affirmative of issue--533, 553 

orders to abate pollution or nuisance--533, 553 

revocation of license or permit--533 

collateral estoppel--559, 695 

d.emurrer--456 

discovery 

experts--687 

interrogatories--360 

privileges--682 

attorney-client--938 

work product--938 



production of documents--665, 687 

protective orders--682 

requests for admissions--671 

sanctions--360, 647, 665, 887 

failure to comply with Board order--367, 450, 452, 471, 705, 953 

failure to defend appeal--443 

finality--347, 446, 559, 695, 791, 903 

intervention--356, 853 

jurisdiction--356, 436, 456 

mandamus--713 

mootness--369, 436, 441, 542, 947 

motion to strike--446, 456 

nature of pleadings before Board--356 

notice of appeal--658 

parties--356, 658, 887 

Pennsylvania Rules of Civil Procedure--356 

perfection of appeal--817, 899 

powers of Board--587, 892, 965 

pre-hearing memorandum--456 

preliminary objections--456 

reconsideration--378, 604, 612, 676, 778 

re-opening of record--374, 587 

rBs judicata--559 

sanctions--367, 452, 471, 508, 525, 708, 807 

f''~:ope of review--423 

service of notice of appeal--597, 599 

standi_-,p:--339, 478, 593, 741, 759, 865, 869, 956 



subpoenas--464 

summary judgment--527, 615, 619, 671, 695, 961 

supersedeas--383, 412, 713, 755, 811, 829 

timeliness of filing of notice of appeal--371, 443, 474, 597, 599, 623, 
658, 680, 759, 788, 844, 849, 860, 863, 887, 899, 920 

Federal Law 

Clean Water Act, 33 U.S.C. §§1281-1297 

grants--339, 903 

Resource Conservation and Recovery Act, 42 U.S.C. §6901, et seg. 

relationship to state programs--568 

United States Constitution 

due process--713 

Mine Sealing Act, 52 P.S. §28.1, et seg. 

duty to seal mines--625 

Solid Waste Management Act, 35 P.S. §6018.101, et seg. 

DER enforcement orders (6018.602 and 6018.104(7))--383, 811-

permits (6018.501 and 6018.502)--412, 414, 527, 568 

presumption of strict liability (6018.611)--533 

public nuisances (6018.601)--383 

regulations (25 Pa. Code, Chapter 75)--568 

Statutory Construction Act, 1 Pa. C.S.A. §1501, et seg. 

later enactments control over earlier--625 

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1, et seg. 

bonds (1396.4(d) - 4(j)) 

partial release (1396.4(g))--965 

forfeiture (1396.4(h))--604 



licenses and withholding or denial of permits and licenses (1396.3a) 

refusal of DER to issue, renew, amend (1396.3a(b))--542, 713 

mining permits (1396.4) 

content of permit application (1396.4(a))--430 

public notice of permit application or bond release 
(1396.4(b))--347 

regulations 

25 Pa. Code, Chapter 86 

Subchapter B: Permits--430 

Subchapter F: Bonding anJ Insurance--604 

25 Pa. Code, Chapter 87 

Subchapter E: Minimum Environmental Standards--671 



CO/t.IMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG.PENNSYLVANIA 17101 

CDlvMJNWEAL'IH OF PENNSYLVANIA 
PENNSYLVANIA GAME COMMISSION 

0 "· 

017) 787·3483 

•· . 

. 
• 
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and H.AMMERMILL PAPER COMPANY~ INC., Intervenor 

ADJUDICATION 

By EdJNard Gerjuoy, M:rnber, January 17, 1985 

Syllabus 

Docket No. 82-284-G 

This appeal of· a solid waste pennit mder the Solid Waste Managerrent 

.Act, 35 P.S. §6018.101 et ~· is d;isrnissed. The appellant, the Penns}?]fvania 

Gami: Commission, has failed to meet its burden of proof. DER has cornplie.d with 

Article 1, Section 27 of the Pennsylvania Constitution and with the applicable 
• 0 

statutes and regulations. No . showing has been made that, despite such compliance, 

the grant of the pennit is an abuse of discretion because of a threat to the 

public health, safety and 'M9lfare resulting from the operation of the landfill. 

In reaching this determination the Board has ruled that the Corrmission 

d::>es not have standing to raise DER' s failure to require compliance with the 

D:mt Safety and Encroachrrents Act, 32 P.S. §693.1 et ~· 'Ihe Act is not applicable 

in the context of this appeal. 

25 Pa. Code §75.33(h) (3) (iii), rather than 25 Pa. Code §75.38(c) (5), is 

- 1 - 0 



the applicable regulation since IER made a responsible and adequate detennination 

that the wastes to be deposited in the landfill Clo not ad'li'ersely affect the 

enviro:rment. This holding is based on all the evidence at the Board's de novo 

hearing, including the evidence that after its original detennination the Bureau 

of Solid Waste Managerrent carefully reevaluated the pertinent data and carre to 

tha sarre detennination. 

INTIDOOCTICN 

This matter has reached the Board via an appeal--by the Pennsylvania 

Garre Cbmmission ("Cbmmission")--of the IER Solid Waste Permit No. 300795 granted 

to Ganzer Sand and Gravel ("Ganzer") for construction of a 40-acre residual 

waste landfill. '!he residual waste is ·e~cted to oorre from a plant o:p:rated by 

the Hannennill Paper Company ( "Hamrrennill") , which has been granted intervenor 

status. 

Initially the Board was uncertain whether the Cbrrmission, a sister 

Cbrrrconweal th agency to IER, had standing to appeal DER 1 s decision to grant Ganzer 

a solid waste pennit. Eventually the Board decided the Cornnission indeed did 

have standing to prosecute this appeal. Pennsylvania Garre Cbrrmission v. DER 

(Opinion and Order, February 3, 1984) . The camri.ssion' s standing was limited, 

havever; the Cbmnission was allowed to challenge only those as:p:cts of DER's 

action which threatened the Cbmmission with substantial, immediate and direct 

injuries lying within the Cbrmnission' s zone of interests delineated by the 

legislation defining the Cbrnmission's powers and responsibilities. Pennsylvania 

Garre Cbrrmission, supra; William Penn Parking Garage v. City of Pittsburgh, 

464 Pa. 168, 346 A.2d 269 (1975). In particular, the Cbrmnission was not given 
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standing to allege that DER, in granting the penni t, had ignored :regulations 

promulgated by the Environrrental Quality Board ("EQB") under the authority of 

the Darn Safety and Encroachrrents Act ("Il3EA"), 32 P.S. §§693.1 et ~-

In due rourse, the rrerits of this appeal were given a full hearing, 

within the standing limitations just described. In all, nine days of hearings 

were held, during the period February 2 7, 198_4 to August 9, 19 84. 'Ihe:reafter, 

post-hearing briefs were filed by the Commission and by Ganzer and Hammermill 

(who filed jointly}; DER, though given an OPIX>rtunity to file a IX>St-hearing 

brief, advised the Board it did not .intend to do so. 

'Ihe:refo:re, this matter now is ripe for adjudication, as follows. 

FINDIJ:GS OF. FACI' 

1. Appellant is the Permsylvania Garre Cbrrmission ("Cornnission"}, 

the agency of the Corrnonwealth empowered to establish and maintain State Garre 

Fefuges and Preserves for the protection and propagation of garre. 71 P.S. §674. 

2. '!he Apfellees are the Cbmronweal th of Permsyl vania, J:Jepartirent of 

Envirorurental :Resources ("DER"} and Ganzer Sand and Gravel, Inc. ("Ganzer"). 

3. DER is the agency of the Cbrmonwealth enp<:Me:red to enforce the 

provisions of the Solid Waste Managerrent Act ("SWMA") 35 P.S. §6018.101 et ~-, 

the Clean Streams Law ("CSL"} 35 P.S. §691.1 et ~-, and the Dam Safety and 

Encroachrrents Act ("Il3EA") 32 P.S. §693.1 et ~-

4. Ganzer is the recipient of Solid Waste Permit No. 300795, issued 

pursuant to the SWMA, which forms the subject matter of this appeal. The permit 

1 
authorizes the operation of a landfill. (J.Ex. 7). 

1. "J.Ex. denotes "joint Exhibit"; similarly, Cbnmission exhibits will be 
denoted by "C.Ex. ", Ganzer exhibits by "G.Ex. ", and the sole Board exhibit (a 
stipulation conce:rning the Joint Exhibits) by "Bd.Ex." DER offered no exhibits. 
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5. Harnmermill Paper Company, Inc. ( "Hamrennill") , intervenor herein, 

is the source of the residual waste which is to be dep:>sited at the permit site. 

(J .Ex. 8) 

6. The prop:>sed Ganzer landfill site lies on land which abuts Siegel 

Marsh, a State garre land, which is owned by the Cbnnonwealth and administered 

and operated by the Conmission; however, the outer limits of the landfill do not 

reach the perirreter of the Ganzer property. (J .Ex. 4) 

7. The proposed landfill site will be above the water table. 'nle 

only water entering the site will be from natural precipitation and from the 

washing plant on the site. (J.Ex.8) 

8. The prop:>sed landfill will be above LeBoeuf Creek, which n111s close 

to the landfill site. (Tr. 500). 

9. The prop:>sed landfill will be above Siegel Marsh. (Tr. 500) 

10. The landfill will not have a liner or a leachate collection sysi:em. 

(J.Ex. 8) 

11. The landfill will have a minimum of forty inches of renovat.ive 

soil base between the high water table and the waste fill. (J .Ex. 8) 

12. With the exception of the first 16 feet of compacted waste, the ratio 

of waste to renovative soil base will be tv..o to one; i.e., for each two feet of 

waste above the first 16 feet an additional foot of renovative soil base (beyond 

the 40-inch minimum) will be provided. (J .Ex. 8) 

13. 'Ihe recomrendation of the DER M=adville Regional Office (who had the 

original responsibility for reviewing the permit application) was that a one-to-one 

ratio of waste to renovative soil base be required for the construction of the 

landfill, as sr;ecified by the regulation 25 Pa. Code §75. 38 (c) (5). 
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14. On Februa:ry 2, 1982 a meeting was held in the office of Peter 

Duncan, then Secretary of DER. (Tr. 740-741) • 

15. A representative of Ganzer was present at the February 2nd 

meeting. (Tr. 718) • 

16. DER's Chief of the Division of Operations for the Bureau of 

Solid Waste Management, Dwight Worley, was present at the Februa:ry 2nd meeting. 

(Tr. 718) 

17. No representatives fran the Meadville staff were present at the 

meeting of February 2nd. (Tr. 396, 718,1427). Indeed, no DER representative at 

the meeting was sufficiently familiar with the technical details of the proposed 

pennit to intelligently rebut the Ganzer representative. 

18. At the February 2nd meeting, Secretary Dtmcan detennined that the 

pennit v.ould be issued requiring a two to one, rather than one to one, ratio of 

waste to renovative soil base. (Tr. 754). 

19 • This decision in favor of the two to one ratio was based upon the 

finding that the Hamnennill wastes would not adversely affect the environment. 

(J. Ex. 12) 

20. The decision in favor of the two to one ratio was reached without 

the opportunity to review the technical recom:nendations of the Meadville Staff. 

(Tr. 751) 

21. The Meadville staff continue to oppose the use of a two to one 

ratio for the Ganzer landfill site. (Tr. 260-268, 315-360, 1387) 

22. More recently, after the original decision to allCJN the two to 

one ratio was ma.de, Mr. Worley's technical staff have reviewed the data upon which 

the original decision was based and have affirmed that decision. (Tr. 760-765) 
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23. The design of the Ganzer landfill is not likely to result in 

sidewall leachate breakout. (Tr. 335-336) 

24. The I.arNille site is a solid waste disposal site located in 

Venango Township, Erie County, Pennsylvania; it is in present operation, under 

the authority of a pennit issued in 1978 to Adam W. Nicholson, Inc. (G.Ex. lOb) 

25. Since 1978, the waste deposited at the Lo:..vville site has been 

generated exclusively by Hanrnennill; the Harrmennill waste streams being deposited 

at I.ovvville are chemically very similar to those proposed for disposal at the 

Ganzer site. (Tr. 153, 226-227) 

26. The pennit for the I.Dwville site requires a tw::> to one ratio of 

waste to renovative soil base. (Tr. 153, 770) 

27. There are a number of nonitoring wells at the lowville site; for 

some of these noni torin:J wells, however, a detennination of whether they are up­

gradient or down-gradient fran the landfill cannot be made based upon the record. 

(Tr. 233-241; G.Ex. lOb, p.l5) 

28. Of the Lcwville moni taring wells studied by Anthony Talak, a DER 

Meadville technical staff manber who testified as a Canmission witness, the 

monitoring wells 6 and 7 ruie down-gradient. (Tr. 264; G. Ex~'ilOb, p.l5) 

29. I.ovvville monitoring wells 6 and 7 showed marked increases over 

time in sodium and chloride concentrations, and less marked increases in sulfate 

concentrations and specific conductance. (Tr. 316-317, 1058-1061} 

30. Residential water wells located in the vicinity of the Lo:..vville 

site shoNed increasing concentrations of sodium, chloride and increased specific 

conductance over time. (C. Ex.l2, 13; J. Ex.21; Tr. 220) 
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31. Data f:ran the Laroille moni taring ~lis show m discernible 

trends in aluminum ooncenb::ations. 

32. Increased ooncenb::ations of sodium and chloride ma.y be regarded 

as indicators, i.e., predictors, of dangerous ground water pollutants. 

(Tr. 370-371) 

33. No evidence was presented to suggest that the derronstrated levels 

of sodium and chloride were hannful in thanselves. 

34. Except for one DER analysis showing a high level of barium in 

IDwville monitoring well 7, there was no eviden:::e of abnonnally high levels of 

dangerous pollutants in any of the monitoring wells studied. 

35. Other than the aforementioned "indicators" (Finding of Fact 34), 

no evidence was presented to suggest that dangerous pollutants will be observed 

in the lowville monitoring wells in the future. 

36. At the IDwville site, sixty per cent of the landfill has only· 

forty in:::hes of renovative base. (Tr. 1133) 

37. At the Ganzer site, only three per cent of the landfill will have 

forty inches of renovative base; the average renovative base depth at the Ganzer 

site will be twelve feet. (Tr. 1133, 923-925; J. Ex. 15) 

38. Except for Anthony Talak, the testimony offered by the Camnission' s 

witnesses concerning the alleged deficiencies of the I.c:Mville landfill were 

totally speculative, irrelevant or. unconvincing. 

39. leaching analyses of the Hammennill wastes showed low concentrations 

of heavy metals; these leaching analyses gave much the sane results as leaching 

analyses of Siegel Marsh soil. (J. Ex. llb, lld; Tr. 953-961) 
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DISCUSSION 

In this appeal, it is the Carmission1 s burden to show that DER 1 s 

grant of the appealed-from solid waste pennit was an abuse of discretion or 

an arbitrary exercise of its duties or functions. 2 25 Pa. Code §21.101 (c) (3); 

Warren Sand and Gravel Canpany, Inc. v. DER, 20 Pa. Crnwlth. 186,341 A.2d 556 

(1975). In attempting to meet this burden, the Carmission has put forth numerous 

contentions, all falling into one of the following two categories: 

1. The pennit grant violates pertinent 
statutes passed by the legislat}lre, and/or 
pertinent regulations promulgated by the EQB. 

2. Even if no pertinent statutes or 
regulations have been violated, operation of 
the landfill under the pennit will endanger 
the environment. 

We proceed to discuss the Comlission 1 s contentions, beginning with those falling 

into the first categoxy. 

I. Does the Pennit Violate Pertinent Statutes and/or Regulations 

Initially the Canmission maintained that DER, in granting the pennit, 

had violated the DSEA and the regulations prcmulgated thereto. For example, the 

Carmission 1 s pre-hearing merrorandum contended that-- because the landfill was 

a water obstruction -- DER should not have granted the appealed- fran Solid Waste 

Pennit without first requiring an application for a pennit under the DSFA. The 

Carrnission 1 s pre-hearing merrorandum also contended, e.g., that the proposed land-

fill was within 300 feet of i.rrportant wetlands, in violation of 25 Pa. Code 

§105.17 (b) because DER and/crGanzer had not derronstrated the public benefits of 

the proposed landfill justified such proximity to wetlands. 

2. In the interests of brevity the phrase "abuse of discretion" will be 
employed to denote our canplete scope of review, recognizing that in 
the context of the instant appeal "an arbitrary exercise by DER of its 
duties or functions" would be an abuse of discretion as well. 
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A. Standing to Assert the DSFA 

On February 3, 1984, however, prior to these hearings, the Board 

ruled that the Camnission did not have standing to raise violations of the 

DSEA or the regulations promulgated thereto, as already mentioned supra; 

su:::h regulations include tl.ose in 25 Pa. Code Chapter 105, Dam Safety and 

Wate:r::way Management. The Board's precise language was: 

At present the Board concurs with DER' s view 
that the existing r;gulatory scheme consists of 
regulations pranulgated under the SVMA, and does 
not include regulations pranulga ted under the DSFA 
(unless such DSFA regulations are specifically 
called for by SWMA regulations) . At the hearing 
on the merits of this rna tter, we will penni t the 
Ccmnission to argue to the contrary. However, un­
less we are convinced that regulations promulgated 
under the DSFA are gennane to this appeal under the 
criteria enunciated in the preceding paragraph, evi­
der:ce that such regulations have been ignored will 
not be admissible in the instant proceedings. 

The "preceeding paragraph" referred to in this quotation read: 

On the other hand we agree with Ganzer that the 
Carv:nission cannot be allowed to "act as a private or 
Camronweal th attorney general, looking over DER' s 
shoulders" as DER administers the Solid Waste Manage­
ment Act or the Dam Safety and Encroachments Act. 
Every allowable Canmission claim of procedural or 
substantive error by DER in granting Ganzer its penni t 
must be related to the Canmission' s alleged injuries 
under the William Penn standard. Furthenrore, if the 
Camnission intends to argue that the existing regulatory 
scheme relied on by DER is insufficient to protecb. the 
wildlife and wildlife habitats for which the Commission 
is responsible, the Coomission will have to overcane the 
presumption that the existing regulatory scheme meets 
the objectives of the Legislature. (citations anitted) 

On February 29, 1984, during the third day of the hearings, the Com-

mission was pennitted to argue that it had standing toassert DER's failure to 

take into account the DSFA and regulations prcmulgated thereunder (Tr. 464-476). 
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The Board affinned its February 3, 1984 rulings, quoted supra, but did 

offer the Carmission' s counsel a renewed opportunity to change the Board's 

mind on this standing issue, via a Mercorandum of Law. (Tr. 4 75-6) • The 

Carmission did not file su::h a Memorandum of Law. Indeed, during a later_ 

colloquy in the hearing counsel for the Ccrrani.ssion stated that he nr::M agreed 

with the Board' s ruling on the Carmission' s standing to assert the DSFA. The 

oolloquy ran as follows (Tr. 838) : 

MR. BLIWAS: I would like to just address tvx:> 
points which you just spoke to, Mr. Gerjuoy. I have 
been trying for four days to sha.v that the Department 
did not canply with its regulations with respect to 
the distan:::e that a landfill must be with respect to 
important wetlands. 

You have ruled, and as far as I can tell, ruled 
oorrectiy that we do not have standing to bring that 
issue before you. 

THE EXAMINER: No, no, no, no. Just be careful. 
Are we talking about the Dam Safety and Encroachments 
Act? What are you talking about? 

MR. BLIWAS: Yes. 

THE EXAMINER: I don't think the Dam Safety and 
Encroachments Act has anything to do with this. 

MR. BLIWAS: I agree, I agree with you that we 
don't have standing on that. 

In view of this seemingly unequivocal concession by oouncel for the 

Ccmnission, the Board is surprised that the Ccrrmission' s post-hearing brief 

once again raises the issue of DER's failure to canply with the DSEA, though 

this time doing so in the oontext of the Pennsylvania Constitution Article I 

Section 27, as interpreted by the Cannanwealth Court in Payne v. Kassab, 11 Pa. 

Cm.vlth. 14, 312 A.2d 86 (1973). The first prong of the Payne v. Kassab three-

fold test for canpliance with Article I Section 2 7 is: 

-10-



(1) was there compliance wi~ all applicable 
statutes and regulations relevant to the protection 
of the Canrronwealth 1 S public natural resources'? 

The Ccmni.ssion, reiterating its contention that the landfill 

is a water obstruction, row argues that DER 1 s failure to require a pennit 

under the DSFA is a vioiation of this first prong of the Payne v. I<'..assab 

test, amounting to an abuse of DER 1 s discretion. 

Except for their reference to Article I Section 27, these post-

hearing argumants by the Ccmnission merely repeat their earlier contentions. 

The gravamen of the Ccmni.ssion 1 s appeal, ncM and when the appeal was initiated, 

is the· Ccmnission 1 s allegation that operation of the landfill will produce 

polluted ground water and l:turface water runoff which ultimately will adversely 

affect the Siegel Marsh ecosystem near the landfill. This allegation was the 

basis for giving the Cannission standing to appeal (see our February 3, 1984 

Opinion and Order). The stamto:ry and regulatory scheme designed to prevent 

polluted water produced in a landfill fran causing environmental damage in 

areas near the landfill is provided primarily by the sw-1A and the regulations 

thereto, notably 25 Pa. Code Chapter 75, Solid Waste Management. The CSL, 

through 35 P.S. §691.307, also has a part to play in this statutory schemei 

havever, we see no reason to believe the Legislature also intended that the 

DSE1\ play a role in preventing environmental degradation stamning from landfill-

generated polluted water. 32 P.S §693.2. 

In other words, the inju:ry alleged by the canmission, namely environ-

mental degradation by landfill-generated polluted water, does not lie within the 

zone of interests which the DSFA is intended to protect or regulate. Sierra 

Club v. Morton, 405 u.s. 727, 92 s.ct. 1361 (1972) i Franklin TONnShip v. DER, 

452 A. 2d 718 (Pa. 1982). It is true, as the Carmission asserts, that Section 

502 of the SWMA, 35 P.S §6018.502 provides: 
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(d) The application for a pennit shall set forth 
the manner in which the operator plans to a:mply with 
the requirements of. • • the act of November 26, 19 78 
(P.L. 1375, No. 325), known as the "Dam Safety and En­
croachments Act, " as applicable. No approval shall be 
granted unless the plan provides for compliance with 
the statutes hereinal:x:lve enumerated ... 

But the Legislature's language carefully included the phrase "as applicable." 

The DSEA is . not applicable, despite the Canmission' s insistence to the contrary. 

At the outset of the hearings, the parties stipulated to a number of 

joint exhiliits "with respect to which there is no objection to authenticity or 

adnission into evidence" (Bd. Ex. 1). One of these joint exhiliits (J. Ex. 8) 

includes the pennit application. The Engineering Narrative portion of J. Ex. 8 

states: 

The site is higher than the surrounding land •.• 
There is no watershed above the site. No streams or 
drainage coua;esflow through it. The only water en­
tering the- site is from natural precipitation and leaks 
and overflows from the washing plant. 

Module No. 2 of the pe:rrait application states the minimum depth to the water 

table is approximately four feet, and -- referring to a u.s. Geological Service 

map of flood prone areas --asserts the site will never be inundated. The 

Carmission' s witness Hugh PaJmer agreed on cross examination that the f. ill area 

v.ould be 10 feet above the LeBoeuf Creek and Siegel Marsh neighboring the site 

(Tr. 500). Although the Commission argues strenously that the definition of 

"water obstruction" in 32 P .s. §693. 3 implies the landfill falls under the DSEA, 

the Board refuses to concede that the DSEA is concerned with any "water obstruction" 

which never obstructs any water. 

In sum, the Board remains of the opinion-- apparently once shared by 

the Camnission' s counsel-- that the DSEA is irrelevant to this appeal, and therefore 

that the Commission does not have standing to raise DER's failure to require a 

DSEA pennit. This conclusion pertains to the Commission's post-hearing arguments 

concerning Article I Section 2 7 no less than to the Corrmission' s pre-hearing 
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contentions. Evidence bearing on failure to canply with the DSEA or the 

regulations in 25 Pa. Code Chapter 105 was correctly excluded fran the hearing; 

correspondingly, the DSFA and regulations thereunder will be ignored in the 

remainder of this adjudication. We add that the Camnission 1 s allegations that 

DER failed to carq:;>ly with the requirements of Article I Section 27 were concerned 

solely with the DSEA and the first prong of the Payne v. KC'l,ssab test; the Can-

mission did not allege, and we therefore deem to be waived, any claims that there 

was no canpliance with the second and third prongs of the Payne v. Kcssab test. 

Consequently, in view of the foregoing discussion, the Carmission 1 s claim of 

violation of Article ·I Section 27 is rejected; Article I Section 27 also will 

be ignored in the remainder of this adjudication. 

B. The Re:;{uired Renovative Base 

The Camnission also contends that DER 1 s grant of the pennit was in 

violaq.on of regulations pranulgated under the sw.m., notably 25 Pa. Code §75.38 

(C) {5). Section 75.38 is. headed, "General standards for industrial and hazardous 

waste disposal sites." Subsection (c) (5) reads: 

All disposal sites constructed without liners or 
leachate collection systems must have renovating soil 
beneath the waste and above the high ground water table 
or bedrock. If more than one lift is proposed, an addi­
tional amount of soil must be provided below the first 
lift which would be equal to the depth of the additional 
lifts proposed. 

"Lift" is defined in 25 Pa. Code §75.1, as "An accumulation of up to eight feet 

of a::xnpacted refuse layers upon which cover material has been placed." 

This landfill will not have a liner or a leachate collection system 

(see the pennit application, J. Ex. 8, which is made part of the pennit, J. Ex. 7). 

Nevertheless, the Engineering Narrative in the permit application (J. Ex. 8, also 

made part of the pennit according to J. Ex. 7) states: 
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-----·----------------------------------------·-·-----------

Operational and Design Concept 

It is proposed to landfill non-toxic industrial 
wastes in the gravel mine by first establishing a 
renovating soil base above the high water table. 'Ihe 
renovating soil base will be a minimun of 4Q-inches 
thick for the first two 8-foot lifts plus one foot of 
additional soil base for each two feet of waste over 
the first two lifts. The minimum base thickness at 
any point in the operation will be 40-inches. 'Ihere­
fore for a waste depth of up to 16-feet, there will be 
a minimum thickness of 40-inches (3 ft.-4 in.) of ren­
ova ting soil base between the high water table arrl the 
waste fill; for a waste depth of 20-feet, there will 
be a rninimun soil base thickness of 64-inches (5 ft.-4 in.), 
etc. 

Evidently the "two to one" ratio, of additional (beyond two lifts) waste depth to 

additional renovating soil base thickness, proposed in the above quotation and 

accepted in the :pe:rmit, is inconsistent with the corresponding "one to one" ratio 

mandated by 25 Pa. Code §75. 38 (c) (5), quoted supra. 

DER and Ganzer maintain, however, that this inconsistency is not a 

violation of regulatory r9:illirements because 25 Pa. Code §75. 38 (c) (5) is not 

controlling. 25 Pa. Code §75.38 (b) (2), tmder "application requirements", reads: 

(2) Nature of the waste by source and type of 
material. Industrial wastes that do not adversely 
affect the environment as detennined by the Department 
based on the waste characteristics or a chemical or 
leaching analysis provided by the applicant shall comply 
with §75.33 of this title (relating to standards for 
construction and demolition waste disposal) • 

25 Pa. Code §75. 33 (h) (3) (iii) merely .imp:>ses the requirement that the 

high water table be a min.imun of 40 inches below the waste. No "one to one", 

"tv.x:> to one", or any additional waste depth to additional renovating soil base 

thickness is mandated by §75. 33. DER did evaluate a leaching analysis of the 

Hamnennill ~aste stream, and determined that these _wastes would not adversely 

affect the environment (Tr. 1428-9, J. Ex. 12). Therefore, Ganzer and DER 

assert, the landfill design is fully in cc:mpliance with the applicable regulatory 
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requirements, namely those of 25 Pa. Code §75. 33 (h) (3) (iii) • The can­

mission does not disagree that the landfill design cxxnports with 25 Pa. 

Code §75. 33 (h) (3) (iii), but a:r:gues (in effect)· that DER 1 s decision under 

25 Pa. Code §75. 38 (b) (2) to impose the requirements of Section 75.33 

(h) (3) (iii) rather than Section 75.38 (c) (5) was an abuse of DER 1 s dis-

cretion, because -- the Ccmni.ssion maintains -- there is a high probability 

the 2 to 1 ratio errployed in the design of this particular landfill will 

adversely affect the environment. 

In so a:r:guing, the Ccmnission mistakes its burden; in fact the Com­

mission has assumed a greater burden than necessary. At this stage of the argunent, 

it is sufficient for the Camri.ssion to shav that DER has not canplied with its 

regulations. The Ccmnonwealth Court has instructed DER to enforce regulations 

literally. East Pennsboro Tavnship Authority v. DER, 334 A.2d 798 (Pa. 

Crrwlth 1975). Failure to do so must be considered an abuse of DER 1 s discretion, 

unless DER can point to. suitable exceptional circurrstances justifying its 

failure to abide by its regulations. General Electric landfill Opposition Can­

mittee v. DER, Docket No. 80-141-S, 1982 EHB 63; Sanitary Authority of the 

City of Duquesne v. DER, Docket No. 83-055-G (Opinion and Order, April 25, 1984). 

But such justification is DER1 s burden; if the Conmission can show that DER 1 s 

decision to accept a 2 to 1 rather than a 1 to 1 renovative base really is in­

consistent with the regulations, it is not necessary for the Conrnission to make 

the further shaving that DER 1 s decision is likely to produce adverse environ­

mental effects. Moreover, DER has made no attanpt to demonstrate the existence 

of "exceptional circumstances" justifying failure to abide by the regulations. 
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·----·------------------·----·------- ---·--·------------·---·--- --- ·-------

It follows that, to show DER has failed to canply with its regu­

lations and thereby has abused its discretion, it is sufficient (and necessary) 

for the Corrmission to shCM that DER' s aforementioned detennination concerning 

the Hammennill waste stream-- namely that these wastes would not adversely affect 

the environment- itself was an abuse of discretion. This crucial issue, about 

which the parties have presented Imlch test:inony and argued mightily, D.ON will be 

examined and adjudicated. 

C. DER 1 s Detennination That Harnne:rmill wastes Will Not Adversely Affect Envirorunent. 

The appealed-from pennit was issued by DER 1 s Meadville Regional Office 

(J. Ex. 7). Correspondingly, the pennit application originally was sul:mitted to 

the Meadville Office (J. Ex. 8), and was evaluated by that Office. The initial 

unanirrous recomrrendation of the Meadville teclmical staff was that a 1 to 1 ratio 

be required (Tr. 396-8}. This reccmnendation was supported by Russell Crawford, 

the Meadville Regional Solid Waste Manager (Tr. 752-3). On Feb:rua.:r:y 2, 1982, how­

ever, a meeting was held in the Harrisburg office of Peter Duncan, then Secreta.:r:y 

of DER (Tr. 740-1). Present at that meeting, inter alia, were Secreta.:r:y Duncan, 

D.vight Worley woo is DER 1 s chief, Division of Operations, Bureau of Solid Waste 

Management, and William Kelly who is counsel for Ganzer in this appeal (Tr. 718) • 

Mr. Kelly wade a presentation on behalf of Ganzer, and there was a discussion of 

the 2 to 1 v. 1 to 1 issue (Tr. 753). TCMard the end of the meeting Secreta.:r:y 

Duncan agreed that the Ganzer pennit would be issued with the 2 to 1 (rather than 

1 to 1) requirement, provided the so-called Phase II portion of the pennit appli­

cation (the design portion) was properly canpleted (Tr. 754). This agreement was 

memoralized by Secreta.:r:y Duncan in a letter to William Kelly, dated March 2, 1982, 

signed by the Secreta.:r:y but prepared for him by Mr. w:>rley (J. Ex. 12, Tr. 757) . 
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The statanents ill this letter (J. Ex. 12) illclude: 

As you know, it was only at our February 2, 1982 
meet.mg that it was agreed to change the required amount 
of subbase because of the nsv infonnation provided to us. 
If· we had been required to act prior to our last meeting, 
we v.ould have denied the application .•• 

During our February 2, 19 82 meeting we passed a 
major milestone ill regard to the Ganzer permit application 
ill that we have detennined that the Harrmermill Paper resi­
dual waste is similar in chemical characteristics to Class 
3 demolition waste, thus allowing us to modify our previous 
position of requiring a 1:1 ratio of subbase to waste. 

Ganzer argues vigorously that the evidence smrrnarized in the preceding 

paragraph is not gennane to this adjudication, in that the Camri.ssion is not en-

titled to inquire illto DER1 s illternal decision-making procedures. In general the 

Board agrees with this contention. Very early in the hearings, the Board menber 

conduct.mg the hearing refused to allow Mr. Worley to testify about the February 2 1 

19 82 meeting, because he did not believe the hearing shoUld be examining DER 1 s 

decision-making process (Tr. 18). Eventually, however, Mr. W:>rley was allowed to 

testify at sane length about the February 2, 1982 meeting and other meetings 

(Tr. 739-783), because it had becane apparent that such testimony was gennane to 

the basis for DER 1 s detennination that the Harrmennill waste would not adversely 

affect the environment. Making this detennination without a responsibly adequate 

basis would be an abuse. of DER 1 s discretion, amounting to irresponsible enforce-

ment of the EQB 1 s carefully constructed regulatory system; 25 Pa. Code §75. 38 (¢) (5) 

obviously intends that a 1 to 1 ratio be required unless -- according to 25 Pa. Code 

§75. 38 (b) (2) -- there is a responsible and adequately-based detennination that 

relaxing the 1 to 1 ratio will not adversely affect the environment .. 
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DER's February 2, 1982 determination that the Harll'tE.r:mill wastes 

do oot adversely affect the environment, so that the 1 to 1 ratio required 

by Section 75. 38 (c) (5) could be relaxed, did not have a responsibly ade-

quate basis. The DER participants at the February 2, 1982 meeting in Sec-

retary DunCa.n • s office did not include the Meadville tech."'lical staff who had 

made the original reccmnendation (which the February 2, 1982 meeting reversed} 

that a 1 to 1 ratio be required (Tr. 396, 718, 1427). Mr. Worley testified 

that he first became aware of the pending Ganzer pe.r:mit application when he 

was invited to attend the February 2, 1982 meeting (Tr.8). Secretary Duncan 

had not received -- and therefore did not have the opporb.m.i ty to review --

the DER technical staff recamnendations prior to the rreeting (Tr. 751) ; Mr. 

Worley testified that immediately prior to the meeting, "we were trying to 

discuss with him (Secretary Duncan) what sane of the regulations were with 

regard to the ha.ndling of residual wastes and trying to familiarize him with 

the regulations" (Tr. 751). Obviously no DER representative at the meeting 

was sufficiently familiar with the technical details of the proposed Ganzer 

pe.r:mit to intelligently rebut Mr. Kelly, who can be very persuasive as these 

hearings have shown. After the February 2, 1982 decision was made, but before 

preparing the March 2, 1982 letter (J. Ex. 12) quoted supra which marorialized 

the decision, Mr. Worley did oot even check with the Meadville staff to get their 

reactions to Mr. Kelly's arguments (Tr. 410-411). 

It follows that if we were writing his adjudication imnediately after 

March 2, 1982, we aJmost certainly v.ould be deciding -- under the facts just 

recounted- that DER's decision to pe:r:mit a 2 to 1 rather than a 1 to 1 ratio 
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in the Gan:zer landfill was in violation of the regulations, and therefore an 

abuse of DER's discretion. This adjudication is being prepared in December 1984, 

however, not in March 1982, after extensive de novo hearings. Warren Sand and 

Gravel, supra; Township of Salford v. DER, 1978 EHB 62; Melvin D. Reiner v. DER, 

1982 EHB 183. Mr. Worley testified that m:>re recently than March 1982 he and 

his Harrisbw:g technical staff have reviewed the data on which the decision to 

allow the 2 to 1 ratio rested, and have affinned their earlier decision 

(Tr.. 760-65). This nore recent review was based on a thorough re-examination 

of all available data (Tr .. 768-778, 1429-1452) including the data in c. Ex. 14, 

on which the Meadville staff who continue to oppose the 2 to 1 ratio heavily 

relied (Tr. 260-268, 315-360, 1387). Mr. Worley's technical experience 

relative to problems of landfill design is extensive (Tr. 766, 1422-1426); he 

has the competence, and it is his res:J:X)nsibili ty, to review -- and if necessary 

to revise -- the technical decisions rrade by less senior technical staff in 

Meadville. Although the Board wishes that the reasons for Mr. Worley's 

disagreanent with the Meadville technical staff recarmendations had been more 

explicitly spelled out in the hearings,~ nevertheless Mr. Worley's later review 

of the rationale for accepting a 2 to 1 rather than a 1 to 1 ratio appears to 

have been res:J:X)nsible and ad~te; certainly the Carmission has not met its 

burden of showing othenvise. 

3. Although Mr~ Worley offered to give a detailed explanation of his technical 
disagreements with the Meadville recanmendations, and named manbers of his 
Harrisburg staff who could do likewise, no such detailed testimony was actually 
elicited from any witness (Tr. 765). 
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We conclude DER' s deteJ:mination that the Hanmermill waste will 

not affect the environment was not an abuse of DER' s discretion, and there-

fore that DER's decision to allow a 2 to 1 rather than a 1 to 1 renovative 

base ratio was consistent with applicable regulations (and statutes). In 

other words, this appeal cannot be sustained on the basis of the Canrnission' s 

contentions in category 1, listed supra. 

II Will Qperation of the Landfill Endanger the Environrrent 

The mere fact that the landfill comports with all applicable statutes 

and regulations does not of itself imply that issuance of the Ganzer pe:rmit was 

within DER's discretion. As we have pointed out in Coolspring Township v. DER, 

Docket No. 81-134-G (Adjudication, August 8, 1983), the EQB -- when pranulgating 

a regulatory scheme - cannot envision all the complex factual circumstances which 

may occur. It is conceivable that under the facts of the instant appeal the reg­

ulatory scheme available to DER is insufficient to protect the public health, 

safety and welfare. If so, it would be an abuse of DER's discretion to insist 

that Ganzer's canpliance with the regulations suffices per se to warrant the --
appealed-from permit grant. As DER regularly recognizes, and as it has recog­

nized in the instant pe:rmit (J. Ex. 7) , the regulatory requirements often have 

to be supplemented with additional special conditions, deemed necessary by DER 

to ensure operation under the pe:rmit will not endanger the public health, safety, 

and welfare. 

On the other hand, as we also stated in Coolspring, supra, " Where 

there exists an applicable regulatory scheme, duly promulgated by the EQB, there 

is a presumption that the regulatory scheme Cbes meet the objectives of the under-

lying statute", in tlris case the SWtlA. Therefore, in the instant appeal, once 
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we have decided (as we now have decided) that there has been no showing 

DER failed to abide by its regulations, it is the Camrission' s burden to 

show DER has abused its discretion by issuing a pennit whose operation can 

result in undesired and undesirable envirormental effects, capable of en­

dangering the public health, safety and welfare. Moreover, again quoting 

fran Coolspring: 

To meet his burden of showing DER has abused 
its discretion, an appellant need not show that the 
undesired and nndesirable effects discussed in the 
preceding paragraph are certain to occur, or even 
very ·probably will occur. Requiring such a showing 
often would be inconsistent with the basic objectives 
of protecting the public's health, safety and welfare. 
If the effects, once they have occurred, are suffici­
ently calamitous, then even a srna.ll probability of 
occurrerx::e may be intolerable; a nuclear power plant 
meltdown is a canpelling, though extreme, illustration. 
But in any given fact situation, whatever the tolerable 
probability of occurrence of nnwanted effects rca.y be, 
it is the appellant's burden to sho:.v convincingly that 
thisprobability will be exceeded. The mere speculative 
possibility of undesirable effects, wit..h.out the additional 
shcMing just described, cannot overcane the presumption 
of validity attached to duly promulgated regulations of 
the B;JB. 

We believe this fo:rmulation of the Canmission' s burden is quite con-

sistent with the holding of Marcon v. DER, 76 Pa. Qnwlth 56, 462 A.2d 969 (1983). 

The Canmission is mistaken in its apparent belief that Marcon i.rrplies the burden 

of justifying the landfill design shifts to DER and Ganzer once the Ccmn.ission 

"has sufficiently alerted the Board that certain problems relating to Solid Waste 

Pennit 300795 have more than a mere probability of unwanted effects". In the 

first place 1 ~rcon merely shifts the burden of going fo:rward with the evidence; 

ut1der Marron the burden of proof renains as assigned by 25 Pa. Code §21.101 (c) (3) 1 

namely on the Ccmnission. Seoondly 1 even the burden of going forward does not 

shift under ~ until and unless t..he Carmission presents credible evidence that 
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the objected-to pennit will deleteriously affect the envirorment; just 

"alerting" the Board to problems having "more than a mere probability 

of unwanted effects" is not sufficient to shift to Ganzer and DER the 

Camdssion • s burden of going fo:rward. 

Our examination of the Camdssion • s contentions that operation 

of the landfill will endanger the environment, to which we nCM proceed, 

must keep in mind the .irrmediately foregoing considerations. These con­

tentions involved mainly the claim that known facts al:out operation of 

the I..o.vville site (which presently handles Harrrnennill waste and also em-

ploys a 2 to 1 renovative base ratio, see infra) imply the Ganzer site will en­

danger the environment. The Corrmission did present sane testi.rrony to the 

effect that-- irrespective of the previously discussed 2 to 1 vs. 1 to 1 

issue, and without any reference to IDwville experience -- the landfill's 

design was faulty, thus inadequate to protect the environment; for example, 

the Carmission's expert Dr. Raymond Regan testified that the Ganzer site's 

design would result in leachate breakout through the side of the landfill 

(Tr. 136-139). However, Dr. Regan's testircony was unconvincing; though an 

Associate Professor of Civil Engineering at Penn State University, he has 

designed no landfills (Tr. 80-82) . Moreover, even the DER Meadville tech­

nical staff, who opposed issuance of the penni t on the 2 to 1 ratio basis, 

did not agree that the Ganzer landfill design was likely to result in side­

wall leachate breakout (Tr. 335-6). Actually, although the Carmission did 

propose a few Findings of Fact which could imply the Ganzer landfill design 

was inadequate in ways beyond failure to require a 1 to 1 ratio (and which 

could be seen to be inadequate without reference to Lowville experience), no 
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arguments based on such Findings were included in the Coomi.ssion • s :Post 

hearing brief. 

Consequently we have no hesitation in ruling that-- except for 

the 2 to 1 v. 1 to 1 issue as illuminated by experience at the lowville 

site - the Ccmnission utterly has failed to neet its burden of showing 

that the Ganzer landfill, as designed, will endanger the environment. If 

the Camnission has any possibility of meeting its intnediately aforementioned 

burden, this possibility must reside in the implications of the I£Mville 

experience, to which we next bun. 

A. The I...avville Site 

The I...avville solid waste disposal site, located in Venango Township, 

Erie County, received a DER pennit in 1978. The site is armed and operated 

by Adam w. Nicholson, Inc. Waste disposed of at the site is generated at the 

Hamnennill plant in Erie, and transported by truck to the disposal site. Since 

1978, the site has been used exclusively for the disposal of Hanmennill wastes. 

(G. Ex. lOb, lOc). The lowville site was approved with the same renovative 

base requirements as were proposed for the Ganzer site, namely a 40 inch mini­

mum thickness with a 2 to 1 ratio after the first ~ lifts (Tr. 153, 770); the 

Hamnennill waste streams being used at lowville and projected for Ganzer are 

chemically very similar (Tr. 153, 226-7). 

The Canmission argues that these facts justify the use of the already 

operating lowville site to measure the suitability of the Ganzer site's design, 

especially of the 2 to 1 ratio feature of that design. The Ccmnission further 

contends that the lowville site is adversely affecting the environment. The 

Conmission' s evidence for this contention rests squarely on the testircony of 
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Anthony Talak, a DER Bureau of Solid Waste Management Regional Engineer 

stationed at Meadville; Mr. Talak was one of the Meadville technical staff 

personnel who orig:ina.lly recanrrended that the pennit not be issued without 

a 1 to 1 ratio requirement (Tr. 217, 396-8) • The Board has reviewed, and 

herewith is rejecting,. as totally speculative and/or unconvincing and/or 

irrelevant, the testi.Ioony offered by the Ccmni.ssion witnesses concerning 

IDWVille's failings, e.g., William Guff and Ronald Kurtz. 

Mr. Talak plotted and statistically analyzed water sample data 

fran IlKllli.toring wells and residential water wells near the IDwville site. 

There was sane uncertainty about whether some of the moni taring wells sam­

pled were upgradient or d.owngradient of the IDWVille site (ground water is 

expected to flow from the site toward downgradient points), but there appears 

to be no dispute that :rronitoring wells 6 and 7 were downgradient. (Tr. 233-241, 

264, G. Ex. lOb, p. 15). Consequ:mtly,insofar as the IDwville monitoring wells 

are comerned, we shall concentrate on Mr. Talak • s testinony al:x:mt lowville 

monitoring wells 6 and 7; it will be apparent fran what follows that for the 

pw:poses· of giving Mr. Talak 's testi.rron.y proper weight in the adjudication, 

concentrating on the IDWVille I'OCI'li.toring wells 6 and 7 is quite sufficient. 

The monitoring well data examined by Mr. Talak were taken at approx­

imately three months intervals, during the period November. 1979 to late 1983 

(C. Ex. 14, J. Ex. 21, Tr. 266,320-1, 1215-1217). These data showed marked 

increases over time in sodiun and chloride concentrations, and rather less 

marked increases in sulfate concentrations, total dissolved solids and speci­

fic conductance (a measure of the amount of electrically conducting ionized 
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particles dissolved in the water samples, 'Tr. 316-317, 1058-1061). Similar 

trends were observed for sodium, chloride and specific conductance in the 

residential water well samples Talak studied, notably the wells belonging 

to PorkCMski and to Lindenberg (C. Ex~ 12, 13, J. Ex. 21, Tr. 220). Mr. Talak 

also plotted aluninum levels for these residential wells, and felt these plots 

indicated increasing aluminum concentrations, but the Board agrees with Ganzer's 

expert witness Richard Deiss that the aluminun data shCM no discernible q:-eq~ 

(G. Ex. 15, Tr. 280, 979). 

In evaluating the significance of the above facts, we do note that 

on cross examination Mr. Talak admitted he had not plotted all available data 

points, and further admitted that some of his plotted points were in error 

(Tr. 1215-1219, G. Ex. 17) • On the other hand, as the Camnission rightly argues, 

Ganzer has not sham, and has made no attempt to shCM, that inclusion of the 

extra data points and correction of the erroneous points would have materially 

changed Mr. Talak' s aforementioned findings that sodium and chloride concentra­

tions -- and to a lesser extent sulfate concentrations, total dissolved solids 

and specific conductance -- increased in monitoring wells 6 and 7 and in the 

Borkowski and Lindenberg residential wells, during the approximate period 1979-

1983. Therefore we will acbpt these Talak findings. 

These findings appear to be the last solid plank in the Canmission 1 s 

case, however. Despite the Ccmnission 1 s exhortations, we see no rational way 

to proceed fran these findings to the conclusion that the Camnission has met its 

burden of showing there is an intolerably high probability the permitted Ganzer 

design, with its 2 to 1 ratio, will adversely affect the public health, safety 

and welfare (recall me Coolspring quote, supra) . As Mr. Talak himself testified, 

and as the Corrmission argues, the increases (in sodium, chloride, etc.) found by 
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Mr. Talak primarily are to be regarded as indicators, i.e., predictors, 

of dangerous ground water pollutants; for instance, sodiun and chlorine 

are very mobile ions and therefore will lead the less nobile more dangerous 

ions in the "leachate plume" penetrating into the ground water (Tr. 370-371) . 

There was no evidence that the levels acb.lally attained by Mr. Talak's 

increasing indica tors were dangerous in and of thanselves. Moreover although 

the Camnission has pointed strenoously to one DER analysis sha.ving a high 

level of barium in Lowville rronito:ting well number 7 during March 1984 

(Tr. 1432-1436, c. Ex. 21), there was no real evidence that the wells Mr. 

Talak studied had abnonnally high levels of truly dangerous polluta:; ·s (e.g" 

metallic ions) . 

Nor is there any reason to believe suCh dangerous pollutants would be 

observed at IDwville in the fub.lre for the wastes generated by Harrme.rmill. 

Rather, the evidence showed that the Hanme:r:mill waste is comparatively 

benign. Leaching analyses of the Haromennill waste sha.ved low concentrations 

of heavy metals; indeed these leaching analyses gave Irn.lCh the same results as 

leaching analyses of the soil in the Siegel Marsh whose ecological integrity 

the Cormission seeks to defend (J. Ex. llb, lld; Tr. 953-961). If there are 

very low concentrations of dangerous pollutants (e.g., heavy metals) in the 

Hamme:r:mill wastes, there is no reason to believe that the presently observed 

increased indicator levels (e.g., sodium and chloride levels) in the Lowville 

wells are precursors of future high levels of dangerous pollutants in those 

wells; these Talak-postulated fub.lre high levels of more dangerous pollutants 

will not occur without a source in the Harnnennill waste. Also, if water 

percolating through the Siegel Marsh soil leaches out much the same 

concentrations of heavy metals as does water percolating through 
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Hanme:rmill wastes, the water reaching the Siegel Marsh via percolation 

through the Ganzer lan:ifill will have no different concentrations of 

heavy metals than the vastly huger quantities of groundwater already 

percolating through the ·siegel Marsh soil into the Siegel Marsh wetlands. 

The testi.nony by the Ccmnission' s biologist expert witnesses, e.g. , Hugh 

Palmer, concerning the detri.nental effects on the Siegel Marsh ecology which 

high concentrations of heav.1 metals (e.g, selenium) v.ould cause, was quite 

correctly cut off by the hearing examin~r as irrelevant in the absence pf 

any shc:Ming that operation of the Ganzer landfill had a serious likelihood 

of producing such concentrations (Tr. 536-540, 553-582). 

In addition, when oonsidering the relevance of t.~e I...oNville ob­

servations to the expected effects of the Ganzer landfill operations on the 

environment, we cannot ignore the fact that the average renovative soil 

thicknesses in the Ganzer landfill will very considerably exceed the oor­

resp:mding averages at lowville. At I.DNville, 60 percent of the landfill 

has only 40 inches of renovative base immediately underneath the waste; on 

the Ganzer landfill, only three percent of the landfill would have this min­

.ircn.lm 40 inches of re.."lovative base pennitted by 25 Pa. Code §75. 33 (h) (3) (iii) 

(Tr. 1133). The average renovative base depth at the Ganzer site, before any 

waste whatsoever is deposited, will be 12 feet (J. Ex. 15, Tr. 923-925). 

For all the foregoing reasons, we conclude that the Canmission has 

not root its burden of showing the appealed-fran Ganzer pennit, though in can­

pliance with applicable re;rulations, was an abuse of DER's discretion because 

-27-



operation of the landfill will have an intolerably high probability of 

adversely affecting the Sie:;:rel Marsh wetlands which the Game Conmission 

has standing to defend and which DER is expected to protect. 

III Sllil'CClary 

We have carefully examined the very voluminous evidence in this 

appeal, developed via nine days of testi.nony and numerous exhibits. We 

have considered the Camnission 1 s contentions in the light of this evidence, 

and have fully discussed all those Coomission contentions we deemed possibly 

meritorious. We specifically state that Ccmnission contentions which have not 

been discussed supra are rejected as insufficiently meritorious to warrant 

discussion. OUr Cleliberations lead to the conclusion, fully explained supra, 

that DER1 s grant of the Ganzer pennit was not an abuse of discretion in the 

light of our de novo hearing, although there is considerable doubt that DER 1 s 

original February 2, 1982 decision to accept a 2 to 1 rather than a 1 to 1 

renovative base ratio was responsibly adequately taken at the tine. 

Cot'CLUSIONS OF IAW 

1. The Board has jurisdiction over the subject matter of this 

appeal. 71 P.S. §5l0-2l(a). 

2. The Ccmnission bears the burden of proof in this appeal. 25 Pa. 

Code §21.101 {c) (3). 

3. It is the Carmission 1 s burden to show that DER 1 s grant of the 

penni t was an abuse of discretion or an arbi tracy exercise of DER 1 s duties or 

functions. 
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•4 ~ .·. The Ccmtni.ssion has standing to appeal those. aspects of J)ER 1 S· 

grant of·thepennitwhich threaten the Canmission with s\lbst,ant:ial, ~ate 

and dii:ect injuries 'lying wit.lUn the zone of inteiests delineateo.;by .tb~ 

legislation defining the Ccmnission 1 s powers and dutie~. 

·· s. · The injw:y alleged by the Ccmnission,. namely environmental de­

gradation as· a result of J.aiidfill-caused. polluted gtOUil;d water 9Ild; sw::fa~ . ·. 

water 'iuhbff, :is:.not :within the zone, of interests.wnic:h:th~ Dam Ba£~ty and 

Encroachments Act is intended to protect or regulate.: : . 

· · · ·· 6~ 'The Dam" Safety .and .Encroachm:ents .:Act:and the .regulatiqns p:ro­

mulgated.::.:·thereunder, are not apJ?licable to: this appeal, either:unde.r the<re­

quiranents of Art.l, secti:ori 27 of the Pennsylvania Constitut::ion,, or o:tb,er- : . 
----~ 

wise. 

7. · · The Cc::mnission does not have. stanO,ing to .r~se· t{le failure of 

DER. tc:{ require a penni t under: tlie Dam . .Safety .. and Encr0c;1chnents Act •. · , . · 

8. DER canplied with itS duties undE:rr Art-lt secti()n 27 of the 

Pennsylvania Canstitution. when issuing the permit. 

9. The Canmission has not met its burden of proving that .• P:ER failed.. 

to' canply ·with the applicable. regulations •. - _. .. __ :. 

Io: .·. 25 'Pa. · Cbde §75.~ 38 (:c) (5): is. not applical:>le in ,the cont;ext of 

'. 

11. 25 Pa. Code §75.33 (h) (3) (iii) is applicable to :the GanZel:: pennit. 

· 12. A detennination·that 25 Pa. Code §75.33,. ra;ther than 25 Pa. Code 

§15.; 38;. is 'applicable t6 the Ganzer pennit; would be .Cl!l abuse of disc$tion if 

made without a responsibly adequate :basis. 
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13. Although the Board nonnally does not inquire into DER's 

decision-making process, testimony about the Februa:ry 2, 1982 meeting in 

Mr. Duncan's office was admissible in this appeal, because soch testimony 

was gennane to the basis for DER • s detennination that the Hamme:rmill waste 

would not adversely affect the environment. 

14. The detennination reached as a result of the Februa:ry 2, 1982 

meeting in Secreta:ry Duncan's office, that 25 Pa. Code §75.33 rather than 

25 Pa. Code §75.38 is applicable to the Ganzer pennit, was made without a 

responsibly adequate basis. 

15. In light of the reevaluation of the pertinent data conducted 

by the Bureau of Solid waste Management after the Februa:ry 2, 1982 meeting, 

DER's detennination that 25 Pa. Code §75.33 is applicable was not an abuse of 

discretion, because it had a responsibly adequate basis. 

16. Once it has been decided that there has been no showing DER 

failed to abide by its regulations, it is the canmission' s burden to shew DER 

has abused its discretion by issuing a pennit whose operation, despite can­

pliance with applicable regulations, would endanger the public health, safety 

and welfare. 

17. The Corrmission has not met its burden of proving that issuance 

of the penni t was an abuse of discretion because, despite canpliance with the 

applicable regulations, operation of the landfill would threaten the public 

healt.l-J., safety and welfare. 

18. Before the burden of going forward with the evidence shifts to 

the appellee, the appellant must present credible evidence that the appealed­

fran penni t will adversely affect the environment. 
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19. The Board's hearings are de novo, and can be based on evidence 

acquired after the appealed-from DER action took place. 

20. Evidence an the biological effects high selenium levels might 

have on the Siegel Marsh ecology was properly ruled inadnissible in the absence 

of any shaving that operation of the Ganzer likelihood had a serious likelihood 

of inducing such levels. 

ORDER 

WHEREFORE, this 17th day of JANUARY, 1985 

appeal is dismissedo 

DATED: Januru:y 17 1 1985 

cc: HONard J. Wein, Esquire 
Paul F. Burroughs, Esquire 
Stuart M. Bliwas, Esquire 
William J. Kelly, Esquire 
Daniel Brocld, Esquire 
Bureau of Litigation 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG,PENNSYLVANIA 17101 

TOWNSHIP OF CONCORD, 

Appellant 

v. 

(717) 787-3483 

COMMOmvBALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, 

Appellee 

and GEORGE SHARP, III, 

Intervenor 

Docket No. 84-245-M 

(issued 1-17,:-85) 

-Sewage Facili ·ies Act, 
35 P.S. §750. et svq. 
-official sew .. gefacili ties 
plan revisio:, following 
private request 

A D J U D I C A T I 0 N 

By; Anthony J. Ma?ullo, Jr., Member, January 17, 1985. 

Syllabus 

Appellant Concord Township's appeal of a DER letter requiring 

Concord to ·revise its official sewage facilities plan (OSFP) to provide 

for an adequate method of sewage disposal for intervenor's, George 

Sharp, II, property, located in Concord Township, is dismissed. 

A resident or property owner has the right to request a permit to 

construct an individual package plant, one type of an off-site sewage 

treatment and disposal system. Sewage Facilities Act (SFA), 35 P.S. 

§750.5(b); 25 Pa. Code §71.17. DER has the concomitant statutory 
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authority to order a mun.i,cipalit:y to revise its OSFP to permit the 

construction of an individual package plant. 35 P.S. §750.10. 

••' ~-. . .. ~. ' ~:·: ~ 

INTRODUCTION 

App~;llant•, ·T.ow.ns;hip .o~f. G~:mco]:'d .(Cc:>,.pppr(j)-:1 -.• c;tppeals . an. order 

i~s$u:ed by appe:l:le~., Co:romonwe9.'l:tl;l ·~;f P:Emnsylva,ni;:t, DepCirtm~!}t. ~f- " 

Envir_onmentaJ,.~ Re:sourc;:es ·· ([)ER) .Qn Jl,lne 1:9:,_ 1984,, which. d.i,rect~d- c9p­

.. cord ·:to ·s~bm;it .W>:l"'t:hin. one .P.undl;'-~ci p;nd -t;w:en_ty, _;; Jl?,P_·) day·~- of:. t,hat 

order :a .rev . .i-sio.n of 'CQnOQI7•d,'·s;,off:ic:ia1:,: se::~age fac;:ili ties plan., (OSFP) . . .. . . : . ,. . - - - . . . - ' . -· ' . . . _,_: ~ :: . ... · . ' ' 

for -the purpose of pr_oviding an .-Cicie_gjl)._at:e. :rn,ethpd of sewage di~posal 

for. intervenor '.s, George Sh,arp,. III., .proj.ected sewage_ nee_ds on a 
• • •• · , ' ,. •, .,. • • .- • •' • •' ·~ '• • •· ., • • ~- ,• •. ' ' ~ ~• ~- ,,.. •' .. ' -..· • ' • • ·•· • ~• •• • • • '· ''' • • '• ~- • "• • •v; 

one acre tract located at 882 Shavertown Road, Concordville, inCon-

cord_.Tow:qship, D,ela:war~ Cq.unty,. Pennsylvc:miCl.~> DE.R' s order was issued 
... . '. . .. ··- . ·'·'. ' '· .. . . . ·-· .-. . - '" .. · :-: ; --~. '• . .· '· :; . :. 

in: respqnse t:o:,~Mr,. Sbar~' s priya,te req~,es~- foF an adeguate sewage 

fa<:i~i ~Y 1 s':lbm,.i,tt~c;l ,_to. pER Ol"J._ Decemper 9, . 1,982 ,_ and pursuant to the 

Sewage Facilities _:-Ac;::_t (SFA.) ,, 35 P • .s. § 7 50 .1,_ et; seq., apd DER Rules 
. . . '. -. - .... -.. -. 

and Regu~ati(),ns ': _.2 5 Pa ~ Cqd~ . § 7.~ ,E!:t:: _seq. 

Cqncord filed _a. ;_Pet:i tion for S':persedeas, quly amended, ___ and the 

Board, Member Anthony J. Mazullo, Jr •• p~esiding" conducted a hearing 

oz:.1Je>t}1 tne super!:>~4eC1_S getitiqn and t~~~ me,rits pn Aqgust 9, 19 84. 

DE:~. cUd no~. par~icipate _and .~r __ ShC1:r:P pr()ceeciE!d pro ~ a_t the hearing. 

Following receipt of Concord's Post Hearing B~ief on October 4 1984 
. :_:, :: .. I . I 

the record was presented for adjudication. While_ a proposed adjudication 
.. r . . " :.· ·: ·. ) ; -~-- :- -. - . , , .. _, . .._ . .. .... . 

was und8r review by:-the Bo·ard,. a :pos-t Hearin~f-Brief was filed on behalf 
• -~-: -~- -. • - ·_ _: _.J -~ • • • ' ' --~ •• • : ·- -

of Mr · ·-·Sharp by his:.c:new.ly -'-'re:tai;~ted at:torney .- Following the submission 
. ._ •. i - -· .• 

of Supplemental .?Ds·t Hearipg. B~ie:fs ·by both- parties, the record was 

reexamined and presented for final adjudication. 
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FINDINGS OF FI~C'I 

1. Appellant is the Township of Concord (Concord), located 

in Delaware County, Pennsylvania. 

2. Appellee, Commonwealth of Pennsylvania, Department of Environ-

mental Resources (DER), is the administrative agency of the Common-

wealth of Pennsylvania which has the duty and responsibility of ad-

ministering, inter alia, the Sewage Facilities Act, 35 P.S. §750.1 

et seq., DER Rules and Regulations promulgated thereunder, 25 Pa. 

Code §71 et seq., the Clean Streams Law, 35 PrtS. §691.1 et seq., 

and DER Rules and Regulations promulgated thereunder, 25 Fa. Code 

§91 et seq. 

3. Intervenor, George Sharp, III, submitted a private request 

to DER on December 9, 19 82, wherein M.b .~ Sharp sought a DER order 

directing Concord to revise _its official sewage facilities plan 

for the purpose of permitting Mr. Sharp to construct and operate 

a private, off-site - sewage treatment plant at his one acre lot 

located on 822 Shavertown Road, in Concordville, Concord Township, 

Delaware Co~ty, Pennsylvania. 

4. Mr. Sharp's private request was submitted to DER pursuant to 

Sectian S(b} of the Sewage Facilities Act (SFA) and 25 Pa. Code 

§ 71. 17, •.·:hich provide: 

"[a]ny person who is a resident or property 
owner in a municipality may request the depart­
ment [DER] to order the municipality to revise 
its official plan where said person can- show 
that the official plan is inadequate to meet 
the resident's or property owner's sewage 
disposal needs." 

35 P.S. ~!50.S(b); 25 Pa. Code §71.17 (import of Section 71.17 

of 25 P~. ~~e is identical to Section 5(b) of SFA, with only minor 

syntactic ~~~iations). 
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5. Hr. Sharp's private request was submitted to DER after prior 

demand upon (by letter dated November 12, 1982) and refusal by Concord 

(by township resolution dated December 7, 1982) to revise its official 

sewage facilities plan. 35 P.S. §750.5(b). 

6. DER's order of June 19, 1984 was issued pursuant to Section 

10 of the SFA, 35 P.S. §750.10, which grants DER the power to order 

municipalities to submit official sewage facilities plans and revisions 

thereto. 

7. DER's order of June 19, 1984 states, in pertinent part: 

"7. The Department has evaluated [Mr.] Sharp's 
petition pursuant to 25 Pa. Code §71.17 
and has found and determined that: 

[Concord] Township's plan does not provide 
for adequate sewage services for [Mr.] 
Sharps [sic] property. The plan calls 
for the use of on-site systems with public 
sewers programmed by 1990. The site is con­
sidered unsuitable for an on-site system 
due to the unavailability of sufficient areas 
of suitable soils. Furthermore, [Concord] 
Township is not progressing-towards imple­
menting the regional sewer system as shown 
in [Concord] Townships [sic] plan[,] in 
that [Concord] Township has not applied for 
any of the required water quality management 
permits needed to implement the plan[,] nor 
has it updated its plan since 1971." 

8. ··DER's order of June 19, 1984 also states 1 in pertinent part: 

"6. On February 15 1 1983, in respcnse to the 
Department's re~uest for written comments about 
the plan revision, [Concord) Township cited 
a concern about proliferation of small and in­
effective treatment plants, the concern about 
the satisfactory operation and maintenance of 
small treatment plants, the concern that the 
proposal was inconsistent with [Concord] Town­
ship['s] position of providing sewage treatment 
on a Regional or subregional basis[,) and a 
Township preference for land application sys­
tems." 
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~·-----.. - -------------------------------------

9. Philip .c. l·iasciantonio, Jr. is employed as a plumbing insoec-

1:-or ana sewage enforcement officer by Concord Township. 

10. Mr. Masciantonio has been licensed by the Commonwealth of 

Pennsylvania as a sewage enforcement officer since 1968. 

11. Mr. Masciantonio's duties as a sewage enforcement officer 

for Concord Township include administering the provisions of the SFA. 

12. Mr. Masciantonio has been employed as a plumbing contractor 

since 1953. 

13. As part of his duties as a plumbing contractor, Mr. Mascian­

tonio has on occasion installed various types of sewage disposal sys­

tems. 

14. Prior to submitting a private request to DER for an off-site 

sewage treatment and disposal system, Mr. Sharp applied to Concord 

Township for an on-site sewage system. 

15. Mr. Sharp's application to Concord Townsh~p for an on-site 

sewage system was denied by Concord because of the unsuitability of 

the soils at Mr. Sharp's property. 

16. Concord Township's official sewage facilities plan permits 

only on-site se·.·.'age treatment and disposal systems. 

17. Concord Tm:r-:ship 's official sewage f c:.c i li tieE". plan has been 

revised to permit s-::.ate Farm Insurance Campa!::; tc cor..struct and 

operate an off-site sewage treatment and dispcs2l system located in 

Concord Township. 

18. State Farm Insurance Company's sewage ~'lstem is a tertiary 

treatment plant with a capacity of twenty-five thousand (25,000) 

gallons per day. 

19. Operating an off-site_sewage treatment and disposal system 

involves the discharge of effluent off the property fcon where the 
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sewage originates. 

20. As part of his duties as Concord Township's sewage enforce­

ment officer, Mr. Masciantonio is responsible for issuing permits 

for various types of sewage treatment and disposal systems. 25 Pa. 

Code §71.1 (definition of sewage enforcement officer). 

21. The off-site sewage treatment and disposal system requested 

by Mr. Sharp is also referred to as an individual package plant. 

22. Mr. Masciantonio's concerns about the operation of an·.individ­

ual package plant in Concord _Township include the following possi­

bilities: proliferation of individual sewage systems; degradation 

of the water quality of receiving streams; inadequate state inspec­

tions; insufficient owner monitoring; contamination of ground water; 

and, system malfunctions resulting in the contamination of receiving 

streams. 

23. Concord Township has failed to move forward with its plan 

for·a regional sewer system. 

24. DER's order of June 19, 1984 directs Concord Township to 

r.evise its official se\vage facilities plan to provide an adequate 

method of sewage disposal for Mr. Sharp's property, without inform­

ing Concord as ~o the exact method of sewage treatment and disposu.l. 

25. DER's order of June 19, 1984 was issued in response to Mr. 

Sharp's private request for a specific type of sewage treatment and 

disposal system-- to ~it, an individual package plant, which would 

involve the discharg·-:: of treated sewage into Commonwealth waters. 

26. Mr. Sharp s'2e}:s to construct and operate an individual pack­

age plant-- the sa~e ~y?e of sewage system, albeit on a larger scale, 

which State FariTl =ns·u:.:-i:":nce Company currently operates in Concord 

Township. 
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27. In operating an individual package plant, Mr. Sharp would be 

required to comply with the same state imposed regulations with respect 

:to moni·toring, inspections, sampling and testing which State Farm In-

surance Company must comply with in its operation of an individual 

package plant located in Concord Township. 

28. The Sewage Facilities Act permits Mr. Sharp to construct an 

individual package plant, 35 P.S. §§750.2 (definition of individual 

sewage system); 750.7, provided that such construction is consistent 

with the official sewage facilities plan of the municipality or con-

sistent with said plan as revised by the municipality upon it own 

initiative or upon DER order, 35 P.S. §750.7(b) (4), and provided that 

the attendant stream discharge upon operation of the system is per-

mitted by the Clean Streams Law, 35 P.S. §§691.202; 691.207. 

29. DER Rules and Regulations promulgated under the Sewage Facil-

ities Act permit Mr. Sharp to construct an individual package plant, 

25 Pa. Code §§71.1 & 73.1 (definition of individ~al sewage system); 

73.ll(d), provided that such construction is consistent with the 

official sewage facilities plan of the municipality or consistent 

with said plan as revised by the municipality upon its own initiative 

or upon DER order, 25 Pa. Code §71.32, and provided that the attendant 

stream discharge upon operation of the system is permitted by the 

Clean Streams Law, 35 P.S. §§691.202; 691.207. 

30. Section 202 of the Clean Streams Law states, in part: 

"No municipality.or person shall discharge or permit 
the discharge of sewage in any manner, directly or in­
directly, into the waters of the Commonwealth unless 
such discharge is authorized by the rules and regulations 
of the department or such person or municipality has 
first obtained a permit from the department." 

35 P.S. §691.202. 
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31. John W. Cornell is Township Manager of Concord Township. 

32. Mr. Cornell's concerns about Mr. Sharp's operation of an 

individual package plant are identical to the concerns expressed by 

Mr. Masciantonio. (See Finding of Fact No. 22). 

33. In filing his application for an individual package plant, 

Mr. Sharp was made aware of the responsibilities he would be charged 

w1th in operating such a sewage system. 

34. Mr. Sharp's individual package plant would discharge treated 

sewage into Chester Creek. 

35. Mr. Sharp is employed as a maintenance mechanic and he is 

familiar with the operation of an individual package plant. 

36. Mr. Sharp consulted an engineer (not identified) to design 

a proper package plant, which design was subsequently approved by DER. 

37. Mr. Sharp intends to maintain a residence for himself on the 

property for which he seeks a permit for an indiv~dual package plant. 

38. Two safeguards-- an electronic alarm and a mechanical alarm-­

are part of the design of Mr. Sharp's proposed package plant. 

39. The two alarms referred to in Finding of Fact No. 38 would 

not indicate the quality of wu.te2r being discharged from the system 

but would alert the operator c.}..~out system malfunctions. 

40. Mr. Shc.~p's proposed package plant would also inL1~0e SOllie 

reserve capacity built into the system so that ,the system could still 

be used for <l limited period of time in the event of rc . .:..l:::-~nction. 

41. The uns"L:itability of soils at Mr. Sharp's property ::.._cl ~:r. 

Masciantonio to deny Mr. Sharp's previous application for an '.:.:leva ted 

sand mound sewage system. 
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4 2. Despite the fact that DER Rules and Regulations with respect 

to elevated sand mound requirements have been revised subsequent to 

Mr. Sharp's application for a permit to operate such a system, his 

property would still not pasf; the elevated sand mound requirements 

as revised. 

43. Mr. Sharp was cognizant of his right to be represented by 

counsel before the Environmental Hearing Board. 

44. Mr. Sharp waived his right to be represented by counsel 

before the Environmental Hearing Board. 

4 5. Mr. Sharp was afforded adequate and proper notice of the 

time, date and place- of the Environmental Hearing Board's hearing 

of this appeal. 

4 6. In response to DER' s request for Concord Township • s cornrnen ts 

about Mr. Sharp's private request, the Township Manager, Mr. Cornell, 

sent a letter to DER, dated February 10, 1983, which set forth Concord'~ 

objections to and concerns about Mr. Sharp's private request. 

47. An "individual sewage system" is defined as: 

" .•• a system of piping, tanks or other facilities 
serving a single lot and collecting and disposing of 
sewage in whole or in part into the soil or into any 
waters of this Commonwealth or by means of conveyance 
to another site for final disposal ... " 

35 P.S. §750.2; 25 Pa. Code 5§7l.l; 73.1. 

48. DER's order of June 19, 1984, states; in part: 

"It is hereby orderec that the Supervisors of Concord 
Township , Delaware Co1..:n -::,r, shall, pursuant to Section 5 
of the Pennsylvania Se:.'2.~'·:! Facilities Act, 35 P.S. §750.5, 
and 25 Pa. Code •.. [§§'] 1: ... ~-: and 71.16 (a) and (b), submit 
within 120 days to the D·::::::_-2..::::-tment of Environmental Resources, 
in compliance with applic~ >;le provisions of the Sewage 
Facilities Act, a revisic: to the Official Township Sewage 
Facilities Plan that wili_ :_;>rovide an adequate method of 
sewage disposal for [Mr.: Sharp's project." 
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49. Section 7(a) of the Sewage Facilities Act provides, in 

pertinent part: 

"No person shall install, construct, or request bid 
proposals for construction, or alter an individual sewage 
system or community sewage system or construct, or request 
bid proposals for construction, or install or occupy any 
building or structure for which an individual sewage 
system or community sewage system is to be installed with­
out first obtaining a permit indicating that the site and 
the plans and specifications of such system are in compli­
ance with the provisions of this act and the standards 
adopted pursuant to this act." 

35P.S. §750.7(a). 

50. Section 7(b) (4) of the fewage Facilities Act provides, in 

its entirety: 

"The local agency shall not issue permits for individual 
sewage systems or community sewage systems unless the sys­
tem proposed is consistent with the official plan of the 
municipa1ity in which said system is to be located and the 
municipality is adequately implementing the official plan. 
In the event that the municipality has no plan or has not 
revised or implemented its plan as required by the rules 
and regulations of the department or by order of the depart­
ment, no permits may be issued under section 7 of this 
act in those areas of the municipality for which an official 
plan; revision thereto or implementation thereof is required, 
until the municipality has submitted the said official plan, 
or revision to, and received the approval of, the depart­
ment, or has commenced implementation of its plan or revis­
ions in accordance with a schedule approved by the depart­
ment." 

3 5 p. s . § 7 50 . 7 (b) ( 4) . 
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DISCUSSION 

The Board's responsibility when reviewing orders issued by 

DER is to determine whether or not such issuance constituted an 

abuse of discretion or amounted to arbitrary or capricious action. 

Morcoal Company v. DER, 74 Pa. Cmwlth. 108, 116, 459 A.2d 1303, 1307 

(1983); Warren Sand and Gravel Company, Inc. v. DER, 20 Pa. Cmwlth. 

186, 203-4, 341 A.2d 556, 565 (1975); Strasburg Associates v. DER, 

EHB Docket No. 83-097-M (issued 10-30-84) (citations omitted). 

The burden of proof in the present appeal rests upon appellant, 
1 

Concord Township. 

The essential facts and circumstances leading up to the 

present appeal are not in dispute and the main issue of contention 

concerns DER's authority to issu~ its order of June 19, 1984, which 

required Concord Township to revise its offici.al sewage facilities 

plan to provide for an adequate method of sewage disposal for 

Mr. Sharp's one acre lot. There is no quarreling with the fact that 

DER possesses the authority to order municipalities to submit official 

sewage facilities plans and revisions thereto; Section 10 of the 

Sewage Facilities Act grants DER such authority. 35 P.S. §750.10. 

Also, there is no allegation that intervenor, Mr. Sharp, failed 

to comply with the statutory requirements covering private requests, 

particularly the requirement that such requests be submitted to the 

municipality prior to their submission to DER. (See Finding of Fact 

No. 5) . 

25 Pa. Code §21.10l(a); 
Lathrop Township Board of Supervisors v. DER, 1979 EHB 259. 



Rather, Concord Township raises the narrow issue of whether 

or not DER possesses the authority to order Concord to revise its 

official sewage facilities plan to permit the construction of an 

individual package plant. Further, Concord questions the authority 

of DER to init~ally approve the official sewage facilities plan of 

a municipality which neither provides for nor permits individual 

package plants if DER can subsequently order the municipality 

to revise its plan to permit such a system. Essentially, Concord 

takes issue with DER's actions leading up to the present appeal 

by positing the question of whether a municipality has any power 

to set its sewage policies if DER is free to do what it has done 

.in the present appeal, which, in effect and according to Concord, 

thwarts Concord's attempts to follow its own chosen path of sewage 

system development within its boundaries. 

With regard to DER's authority to order a municipality to 

revise its official sewage facilities plan to permit the construc­

tion of an individual package plant, there is no question that 

the Sewage Facilities Act (SFA) and DER Rules and Regulations 

permit such ar: order. As noted previously, DER possesses the 

authority to order municipalities to re'Jise their official sewage 

facilities plans. 35 P.S. §750.10. Furth2r, Mr. Sharp, as a res­

ident or property owner, is within his s t::. t'.::':orj· rights to request 

a permit to construct an ·individual package ~~ant. 35 P.S. §750.5(b); 

25 Pa. Code §71.17. While the term "indivic .. <::l package plant" 

does not appear in the SFA or in DER Rules .:::c.-:. C. I3.egula tions, and 

while the term seems to be a substitute exp2.·:::.ssion referring to 
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a private, off-site, individual sewage treatment and disposal 

system {see Findings of Fact Nos. 21 & 47), it necessarily follows 

that DER has the authority to order a municipality to revise its 

official plan to permit the construction of an individual package 

plant. Section 5(b) of the SFA provides a mechanism whereby residents 

or property owners may request an official plan revision for the 

purpose of adequately meeting their sewage needs. 35 P.S. §750.5(b). 

See also 25 Pa. Code §71.17. Section 5(b) is not limited by its 

terms to delineating the types of private sewage systems an appli­

cant may request a permit for the purpose of meeting his or her 

sewage needs. Rather, DER Rules and Regulations permit the use of, 

~nd set forth the requirements for, a variety of both on-site and 

off-site sewage treatment and disposal systems. 25 Pa. Code §73 

et ~· In view of the fact that Mr. Sharp is unable to obtain 

a permit for an on-site sewage system due to the unsuitability 

of the soils at his property (see Findings of Fact Nos. 15, 41 

& 42), it necessarily follows that he has the statutory right 

to request a permit for the construction of an off-site system 

such as an individual package plant in order to adequately meet 

his sewage needs <:~nd that DER has the concomitant statutory 

authority to order a municipality to revise its official sewage 

facilities plan to permit the construction of an individual package 

plant. 
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With regard to the broader issue of the power of a munici­

pality to chart its own course of sewage system development within 

its boundaries, it is clear that Concord raises an issue which is 

outside the purview of the Board. In light of the Board's holding 

that DER has the authority under the SFA to order a municipality 

to revise its official sewage facilities plan for the purpose of 

permitting the construction of an individual package plant, we are 

unable to address Concord's broader concerns about the power of a 

municipality vis-a-vis DER in the area of sewage system development 

within the boundaries of that municipality. If Concord is not 

satisfied with the regulatory scheme, the permitting process, the 

provisions of the SFA, or DER's authority thereunder and the town­

ship's lack thereof, than Concord must present the issue to the 

General Assembly, which unlike the Board, has the wherevvi thal 

to rectify the situation. 

Concord Township raises other issues which the Board hereby 

addresses. 

First, Concord raises the all too familiar argument that, 

in issuing its order, DER did not carry out its responsibilities 

as a trustee of the Corrunonweal th • s public natural resom·ces under 

Article I, Section 27 of the Pennsylvania Constitution as inter­

preted in Payne v. Kassab, 11 Pa.Cmwlth. 14,29-30, 312 i:..2d 86,94 

(1973) aff'd, 468 Pa. 226, 361 A.2d 463 (1976). 
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The first of Payne's threefold test requires DER to comply 

with all applicable statutes and regulations relevant to the 

protection of the Commonwealth's public natural resources. 

However, Concord bears the burden of proving that DER failed to 

comply with applicable statutes and regulations. Unfortunately 

for Concord, however, there has been absolutely no showing of 

any failure to comply on DER's part. Concord contends that DER 

failed to consider the statutory factors enumerated in the Clean 

Streams Law (CSL), which DER is required to consider when issuing 

orders pursuant to the CSL. Concord's argument attempts to place 

upon DER the burden of proving compliance with the CSL; however, 

Concord fails to answer the threefold question of whether the 

factors enumerated in the CSL are applicable to the DER order at 

issue herein, which was promulgated pursuant to the SFA rather 

than the CSL. In view of the fact that there is no allegation 

that DER failed to comply with the SFA and 25 Pa. Code §71 et ~., 

and in view of the fact that Concord has failed to point out any 

other applicable statutes or regulations, the Board finds no vio­

lation on DER's part under the first prong of Payne's threefold test. 

The second prong of Payne's threefold test requires the Board 

to determine whether the record demonstrates a reasonable effort 

by DER to reduce the environmental incursion to a minimum. Con­

cord's main concerns, as expressed by its sewage enforcement 

officer (see Finding of Fact No. 22), all reflect a fear of 

what could happen in the future should Mr. Sharp be permitted to 

construct an individual package plant. However, at this stage 
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of the process, an order merely requiring Concord to revise 

its OSFP does not threaten the environment in any way. Until 

there is a showing of possible environmental harm, the issue of 

reducing the environmental incursion to a minimum does not arise. 

Township of Indiana and Concerned Citizens of Rural Ridge v. DER 

and Duquesne Light Company, EHB Docket Nos. 82-099, 100-G (Adjudi­

cation, January 3, 1984). 

The third prong of Payne's threefold test requires a balancing 

between the environmental harm and the benefits to be derived 

from the proposed sewage system. However, because Concord has 

failed to show any environmental harm will result from requiring 

Concord to revise its OSFP, no balancing under Payne is required. 

Finally, Concord requests that the Board order DER to pro­

vide more specific direction to Concord because the township 

apparently cannot identify what type of "amendment" would comply 

with the SFA and at the same time provide an adequate method of 

sewage disposal for Mr. Sharp's prolect. Of course, DER's order 

directs Concord to revise its official sewage facilities plan, 

not to amend it--not an insubstantial difference under the SFA. 

However, even if the Board views Concord's request as a contention 

that DER's order amounts to an abuse of discretion because it is 

not sufficiently specific, we do not agree with such a contention 

because DER's order is clear enough when it is read in conjunction 

with the applicable provisions of the SFA and DER Rules and Regu­

lations promulgated thereunder, 25 Pa. Code §§71 & 73. 
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Accordingly, for the foregoing reasons, the Board holds 

that DER's issuance of its. June 19, 1984 order, directing Concord 

Township to revise its official sewage facilities plan for the 

purpose of permitting an adequate method of sewage disposal for 

Mr. Sharp's proj.ect, neither amounted to an abuse of discretion 

nor constituted arbitrary or capricious action on DER's part; 

therefore, Concord Township's appeal of said order is hereby 

dismissed. 
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CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has jurisdiction over the 

persons and subject matter of this appeal. 

2. The Sewage Facilities Act permits Mr. Sharp to construct an 

individual package plant, 35 P. S. §§750. 2 (definition of indi vi.dual 

sewage sytem); 750.?, provided that such construction is consistent 

with the official sewage facilities plan of the municipality or con-

sistent with said plan as revised by the municipality upon its own 

initiative or upon DER order, 35 P.S. §750.7(b) (4), and provided that 

the attendant stream discharge upon operation of the system is per-

mitted by the Clean Streams Law, 35 P.S. §§691.202; 691.207. 

3. DER Rules and Regulations promulgated under the Sewage Facil-

ities Act permit Mr. Sharp to construct an individual package p~anb, 

25 Pa. Code §§71.1 & 73.1 (definition· of individual sewer system); 

73.ll(d), provided that such construction is consistent with the 

official sewage facilities plan of the municipality or consistent 

with said plan as revised by the municipality upon its own initiative 

or upon DER order, 25 Pa. Code §71.32, and provided that the attendant 

stream discharge upon operation of the system is permitted by the 

Clean Streams Law, 35 P.S. §§691.202; 691.207. 

4. DER's issuance of its order of June 19, 1984, directing 

Concord Township to revise its officiz:.l sewage facilities plan for 

the purpose of providing an adequate r:·.: t:.hod of se\vage disposal for 

Mr. Sharp's project, neither constituted an abuse of discretion nor 

amounted to arbitrary or capricious ac~ion on DER's part. 
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5. The burden of proof in the present appeal rests upon 

appellant, Concord Township, and appellant has failed to meet 

its burden of proving that DER's issuance of its order of 

June 19, 1984 amounted to an abuse of discretion or arbitrary 

or capricious action. 

6. DER possesses the authority to order municipalities to 

submit official sewage facilities plans and revisions thereto. 

35 P.S. §750.10. 

7. Mr. Sharp followed the statutorily mandated procedures for 

the filing of a private request under the Sewage Facilities Act. 

35 P.S. §750.5. 

8. DER possesses the authority to order a municipality to 

revise its official sewage facilities plan for the purpose of 

permitting the construction of an individual sewage system. 

9. DER possesses the authority to order a municipality to 

revise its official sewage facilities plan for the purpose of 

permitting the construction of an individual package plant. 

10. DER possesses the authority to order Concord Township to 

revise its official sewage facilities plan for the purpose of 

permitting Mr. Sharp to construct an individual package plant at 

his property located at 822 Shavertown Road, in Concordville, Con­

cord Township, Delaware County, Pennsylvania. 

11. DER met its responsibilities as trustee of the Common­

wealth's public natural resources under Article I, Section 27 

of the Pennsylvania Constitution as those responsibilities are 

interpreted in Payne v. Kassab, supra, when it issued its order 
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of June 19, 1984, directing Concord Township to revise its 

official sewage facilities plan for the purpose of providing an 

adequate method of sewage disposal for Mr. Sharp's project. 
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ORDER 

AND NOW, this i1th day of January, 1985, in consideration 

of the within Findings of Fact and Conclusions of Law, the 

appeal of appellant, Concord Township, at EHB Docket No. 84-245-M 

is hereby dismissed. 

Concord Township is ordered to comply with DER's order of 

June 19, 1984 within sixty (60) days of receipt of this order 

of the Environmental Hearing Board. 

DATED: January 1 7, 1985. 

For appellant: 
Donald T. Petrosa, Esq. 

ENVIRONMENTAL 

Petrikin, Wellman, Damico, Carney & Brown 
Media, Pa. 

For Commonwealth of Pennsylvania, 
Department of Environmental Resources: 

James D. Morris, Esq. 
Assistant Counsel 
Eastern Region 
Philadelphia, PA 

For intervenor: 
George Sharp, III, pro se (hearing phase) 
Concordville, Pa. 
Vincent Mancini, Esq. (post-hearing phase) 
Kassab, Cherry & Archbold 
Media, Pa. 
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COMiUONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

lll NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(711) 787-3483 

FRANK C. cmd IV.IARIANNE V. u:RRARJ .. . 

. v. 

COMMONVvEALTH OF ·PENNSYLVANIA 

. 
Q 

. . 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 83-206-G 

ADJUDICJ'.~TION 

By: Edward Gerjuoy, Manber., 

'I'his is an appeal of c., DER canplia'1Ce order requiring Appellants· 

to take certain action'; wit.h :regard to property owned by t.~em and used as a 

s:>lid i.•.raste disposal facility G The parties have entered into a partial consent 

adjudic:al.:: L,:)r~ wh.ich has disposed of eve..ry issue raised in the appeal with a 

single '':·:: 2ption, narr£d:y the adE:.quacy of the material employed by Appellants 

~s fi.r:v:ir. c-::.r:rer for the sib:::, Ap;~Jellants applied the oover material without first 

obtainiDg DER a:?proval as reqw.red by the O:xnpliance--order. The Board rejects 

Apl:;ella:i:ct:' ar:;:ment \:.hat DER ca.nnot reasonably require Appellants to comply 

\•ri.th 25 ""'. C.:ode §75.24(c) because Appellants have already placed the cover 

rna terial i:h(~' ::;i. ~£;. ~bwe\'Sr, Appellants are afforded the opportunity to cover 

:,-::--::rr ·:E.:,; c.;£ the site >:Nhich DER agrees have not already bee.'1. c:Yvt::.red i.n 

"Jlt:L t.:he >Xjuir:~.d~,t:ts of 25 Pa. Code §75.24(c). 
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FINDINGS OF FACI' 

1. Appellants are Frank c. and Marianne v. Urraro, who reside at 

5305 west 38th Street, Erie, PA 16505. 

2. Appellee is the Cormonwealth of Pennsylvania, J:epartnent of 

Environrrental Resources ("DER"), the agency of the Co.n:Ironwealth charged with 

the duty of enforcing the Solid Waste Managerrent Act, 35 P.S. §6018.101 et ~· 

3. Appellants own a parcel of land in Fairview Township, Erie County, 

Pennsylvania bearing Property Index No. 21-56-78-3 located to the west of 

Mill fair lbad and oordered on the north and south by railroad tracks. 

4. From at least October 1978 until and including the present, 

Appellants have pennitted use of the said land as a solid waste disposal facility 

:in which solid waste was dtmped or disposed, which solid waste includes but is not 

necessarily limited to construction and denolition wastes, waste soil, 6-volt 

lantern size batteries, foundry sand, foundry phenolic binders, foundry cores, 

slag, debris and municipal wastes. 

5. '!he landfill is encroaching on \\etlands, drainage of which flows 

toward public carmunity water supply \\ells and private wells. 

6. Appellants have never applied for nor :received a pe:rmit from the 

J:ep.art:rrent pursuant to the Solid Waste Managerrent Act, the Act of June 31, 1968, 

P.L. 788, Act 241, as amended, 35 P.S. §6001-§60017, as succeeded by the Solid 

Waste Management Act, the Act of July 7, 1980, P.L. 380, No. 97, 35 P.S. §6018.101 

et seq. (hereinafter "Solid Waste Managerrent Act") to disfOse of solid wastes at 

the landfill. 

7. In a letter dated October 1, 1980, the J:epartrrent advised Appellants 

that the landfill was being operated in violation of the Solid Waste Managenent 

Act and that the landfill must close in accordance with J:epartrrent :regulations 
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or that a penni t would have to be obtained to operate the landfill. 

8. On or about November 10, 1980, Appellants were advised by the 

~parbrent not to operate or penni t the operation of the landfill without a 

pennit and not to dump or pe:rnri.t the dtmping of any nore wastes and to close 

the site in accordance with ~part:Irent regulations. 

9. On or about November 10, 1980, the ~part:Irent info:r:ned Appellants 

that access to the site must be limited to prevent unauthorized durrping of 

solid waste. 

10. On or about November 10, 19 80, Appellants, at a rreeting with the 

representatives of the ~part:Irent, agreed to retain the services of an engineering 

consultant to provide engineering services including obtaining surface and ground 

water information, testing surface water samples, and to develop a closure plan. 

~llants failed to undertake any of these spec.i:fied activities prior to 

April 22, 1982. 

11. On or about April 22, 1982, at a rreeting with representatives of the 

~pa:rtrrent, Appellants again agreed to retain the services of a consulting engineer 

for pu:q:oses of collecting information on surface and ground water in the area of 

the landfill, to take ground water samples and to develop a closure plan. 

12. Subsequent to the aforesaid rreeting, Appellants retained the services 

of M:ody and Associates, Inc. who on behalf of Appellants established five (5) 

nonitoring wells on-site and collected sarrples from said nonitoring wells on or 

about August 2, 1982. The said nonitoring wells were designated as wells 1, 2, 3, 

4, and 5 in the report of M:>ody and Associates, Inc. and exhibits dated August 17, 

1983 to which reference is hereby rrade. 

13. Insp ctions by the ~pa.rtrrent or by representatives of the ~part­

ITEilt on Februm:y 24, 1981, March 2, 1981, April 24, 1981, June 19, 1981, July 28, 
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1981, November 20, 1981, April 21, 1982, May 3, 1982, May 10, 1982, June 15, 1982, 

July 16, 1982, July 13, 1982, July 14, 1982, July 28, 1982, August 2, 1982, 

August 19, 1982 and November 16, 1982 revealed that access to the site had not 

been limited in that construction and demolition wastes, municipal and residual 

waste, were continuing to be durrped at the landfill. 

14. Analyses of sarrples rollected on August 3, 1982 from TIDnitoring 

v..ells on the landfill site reveal the presence of phenols, lead, iron, manganese, 

oopper, zinc and the indicators c.O.D., alkalinity and specific conductance at 

the levels set forth in the chemical analyses of the :I:Bpartrrent dated August 3, 

1982 and M:x>dy and Associates, Inc. dated August 2, 1982 to which reference L; 

:hereby nade. 

15. Use of the said site has. resulted in oontamination of the waters 

of the Cbmrronwealth. 

16. Continued use of the site and failure to pro:perly close the site 

nay result in further contamination and pollution to the waters of the Cb:rmonwealt.."1. 

17. On August 10, 1983, the r:Eparbrent issued an Order to Appellants 

requiring Appellants inter alia, to restrict access to the site, hire a consultant 

to study the land£ill site and any inpacts it nay have had l.lp)n the waters of the 

Cbmnonwealth and to close the land£ill site based up:m said study subject to the 

approval of the r:Epart:rrEnt. 

18. Appellant placed final cover naterial on the site without first 

obtaining DER approval. 

19. The site has not been closed in a manner consistent with the terms 

of the IER order,· except p:>ssilily in limited portions of the site; these portions 

have been spelled out. in a letter fran DER dated January 2, 1985. 
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DISCUSSICN 

This appeal is taken fran a DER compliance order 'Which required 

Appellants to take certain actions to clean up an area which had been used for 

the disposal of solid waste. Appellants own the land in question; they have 

never applied for or received fran DER a pe...."lnit for the operation of a solid 

waste disp::>sal facility as required by the Solid Waste Management ll.ct, 35 P. S. 

§6018.101 et seq. The DER order required Appellants to sul::mit a closure plan 

to DER for approval. After DER approval, the plan was to be implemented. 

Appellants and DER have entered into a partial conse11.t adjudication 

which has been approved by this Board. The oonsent adjudication resolves all 

issues except one: the adequacy of the cover material which has been placed on 

the site; this issue is discu.<.>sed herein. A hearing on the merits of this issue 

was held December 4, 1984. At this heari11.g, the Appellants seemed to be resting 

this case on purely legal grounds, whic...~ the Board rejected; therefore, the hearing 

was confined to legal argument, i.e., no evidence was put on the record during the 

hearing. However, the findings of fact contained in the partial consent adjudication 

have been adopted by this Board for the purpose of b.~is adjudication. 

The DER order required that the closure plan provide for final site 

configuration and cover revegetation. Appellants--without first obtaining approv-d 

fran DER--placed cover material on the site. They maintain that it is FOintless 

for DER to insist that there be cover material placed 'Which confo:rms to the 

re::ruirerrents of 25 Pa. Code §75.24(c) since the area has already been covered. 

DER oontends that the Appellants must canply with all applicable regulations. 
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We concur with DER's point of view. Indeed, under the holding of 

East Pennsboro TOIIDShip Authority v. DER, 334 A.2d 794 (Pa. Crrwlth. 1975), no 

other conclusion is tenable. The Permsboro court wrote: 

Once the EQB (Envirormental Quality Board) 
has established the regulations, DER has the duty 
of enforcing than. As we perceive the regulatOJ 
scheme;: if the EQB has established a regulation 
whereby a specific requirement or prohibition if 
set forth, •.. , then DER is under an obligation J > 
enforce such language literally. 

There is no reason to believe this Carrnonwealth Court mandate upon DER is 

vitiated by the fact that Appellants chose to ignore DER's order--well within 

DER's discretion-..: to submit a closure plan to DER for approval befon coveri1g 

the site. 

Appellants have not argued that they were unaware of the requirement 

that they obtain DER approval for a closure plan prior to closing the site. Had 

they filed such a plan, DER would have reviewed it for canpliance with the 

applicable regulations. For this reason, and in view- of the other circumstances 

of this appeal (revie.ved supra), the Board holds that DER is not abusing its 

discretion by insisting that the site DON be re-oovered via (in effect) a plan 

DER has been able to review- and approve for consistency with the regulations. 

In surnmacy, Appellants have not demonstrated aey satisfactoxy reason 

why they should rot comply with 25 Pa. Code §75.24 (c). Nor is there any reason 

to hold that DER 's appealed-from order--or DER' s present insistence that Urraro 

cover the landfill in acoordance with the order (which required a prior plan 

approval) -represent an abuse of DER' s discretion or an a.:t:bitraxy exercise of 

DER's :p::>wers. In other words, this appeal must be dismissed. It is possible, 

hCMever, that the soil which has been placed on the site as final cover is--on 

sane· p::>rtions of the site-adequate in quantity and quality to conform with the 

requirements of 25 Pa. Code §75. 24 (c). Therefore, in the interest of sparing the 
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Appellants any urmecessary expenditures, at the conclusion of the aforesaid 

hearing the Board ordered DER to inspect the site once again, so that DER might 

infonn the Appellants hav they might demonstrate to the satisfaction of DER that 

the present cover ma.terial really is adequate. We emphasize that the Appellants 

were given this opportunity not because at the hearing they ma.de a shaving 

sufficient to cast doubt upon the propriety of the DER order, but rather arrl 

solely to avoid unnecessary deterioration of Appellants' financial condition. 

DER nav has written Appellant.E. as follows (on January 2, 1985) : 

Based upon an inspection of the above-referenced site on December 14, 
1984, the Department has detennined that a ma.jor portion of that site lacks 
suitable soil cover as set forth urider Sections 75.24 (c) (2) (ix) and (xx.i) of the 
Pennsylvania Solid Waste Management Rules & Regulations, 25 Pa. Code 75.1 
et seq. Further, the site was found to lack a suitable vegatative cover. 
Therefore, two (2) feet of soil meeting the specifications set forth in Section 
75.24 (c) (2) (ix) should be placed over the entire site, except for the area of 
the site described as follcMs: 

a. That area seventeen (17) feet south fran the mid-point of the site 
access road southward to the stream, and from the eastern edge of 
the site westward of approxima.tely ~ hundred-twenty (220) feet 
from that eastem edge; and 

b. That area seventeen (17) feet north f.rcm the mid-point of the site 
access road northward to the northern edge of the site, and from 
the eastern edge of the site wesb.vard approximately one hundred­
eighty (180) feet fran that eastern edge. 

The site access road to a point se.v.enteen (17) feet on either side of 
the mid-point of the access road, and the ranaining western portion of the fill 
should be covered, graded and mulched to prevent erosion until the spring (1985) 
when seeding to establish an adequate vegetative cover should occur. 

This evaluation by the Department precludes the necessity to sarrple 
and analyze site soils and to evaluate results of those analyses. 

In view of 'fhis letter, ~e Board sees no .:!:'eason to further delay this 

adjudication. The appeal must be dismissed, as we already have said. Havever, 

we will pellllit the Appellant to save whatever money he can by covering the site 

only as prescribed. by the above letter. 
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The accanpanying order is consistent with the foregoing. Because the 

parties were advised at the conclusion of the hearing and in a telephone conference 

call after receipt of the Janua:ry 2, 1985, letter that the Board intended to issue 

an Order along the lines which follow, (N.T. 18-24), and have made no objection, 

we deem waived any contention that the Board 1 s Order goes beyond the precepts of 

Warren Sand and Gravel Canpany, Inc. v. DER:, 20 Pa. Onwlth. 186, 341 A.2d 556 (1975). 

CO"OCIDSIONS OF LAW 

1. The Board has jurisdiction over the parties and subject matter of 

this appeal. 

2. Appellants have failed to obtain a pe:rmit for the landfill as required 

by the Solid Waste Management Act, 35 P. S. §60 18 .101 et seq. , or to close the 

landfill in accordance with the provisions governing closure contained in 25 Pa. 

Code Chapter 75. 

3. The operation of the landfill without a solid waste pe:rmit is a 

violation of §§201, 301, 501, 601 and 610 of the Solid Waste Management Act, 

35 P.S. §§6018.201, 6018.301, 6018.501, 6018.601 and 6018.610. 

4. Failure to restore the area affected by the landfill constitutes a 

public nuisance pursuant to §601 of the Solid Waste Management Act and is a 

violation of §610(4) of the Solid Waste Management Act, 35 P.S. §6018.601 and 

§6018.610 (4). 

5. 25 Pa. Code 75. 23 (c) is applicable to Appellants 1 landfill. 

6. DER is required to enforce a regulation when circumstances indicate 

that the regulation is applicable. 
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7. Appellants have not satisfactorily demonstrated why they chose 

to cover the site without first cbtaining DER approval, as required by the 

appealed-fran corcpliance order. 

8. DER has not acted arbitrarily or abused its discretion in insisting 

upon canpliance with the applicable regulation. 

O·R DE R 

WHEREFORE, this 28th day of January , 1985, it is ordered that: 

1. The a:1peal is dismissed, and the previously 

filed partial consent adjudication is affinned, as to all issues not pertinent 

to the issue of final cover which is the subject of the above Opinion. 

2. The appeal is dismissed as to the issue of 

final cover not resolved by the aforesaid consent adjudication. 

3. However, Urraro may canpl y with the appealed-

fran order by: 

a. Obeying DER 1 S appealed-from Order as originally issued including 

putting on the entire site a new cover approved by DER as being in conformity 

with the applicable regulations, notably 25 Pa. Code §75.24(c) (2) (ix); or 

b. Obeying DER 1 s appealed-fran Order as rrodified by DER 1 s above-quoted 

January 2, 1985, letter. 

4. In view of the fact that paragraph (3 (b) gives 

Urraro a wider option than would otherwise follow from paragraph 3 (a) , the Board 

will not accept yet another appeal from Urraro challenging DER 1 s findings and 

conclusions in its January 2, 1985, letter. 
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DATED: January 28, 1985 

cc: Bureau of Litigation 
Paul F. Burroughs 1 Esq. 
Frank L. Kroto, Jr. 1 Esq. 

ANTHONY J. 
Member 

EimARD GERJUOY 
Menber 
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c:nM)NWE'ALTH OF PENNSYLVANIA 

FIDYD AND JANEl' KEIM, et al. 

Appellants 

v. 

a:MmWE'ALTH OF PENNSYLVANIA, 
DEPARINENT OF ENVIRONMENTAL RESOURCES 

Appellee 

'lruNSHIP OF SALISBURY, Penni ttee 

BEFORE THE 

. . 

: 

EBB lXCKET NO. 82-254-t.f 

U .G. I. DEVEIDPMENT CORPORATION, and U. G. I. 
REALTY, INC. , Intervenors 

ADJUDICATION 

By: Anthony J. ~1a.zullo, Jr., Member, February 12, 1985 

SYLLABUS 

Floyd and Janet KPiln, et al. , appellants, have appealed the Department of En-

vironmental Resources 1 (DER 1 s)_ approval of a revision to the Tarmship of Salisbury 1 s 

Crownship 1 s) Official Sav.age Facilities Plan. This revision accarnodates the development 

by Intervenors (UGI). of 351 single family &-Jelling house lots on a 141 acre tract of land 

in the ~II}Ilship. The Township though not an appellant, contends that although DER did not 

abuse its discretion in approving the revision, DER should never have required the revision. 

DER did not abuse its discretion in either requiring or approving the revision, and this aJ:r 

peal is therefore dismissed. 

DER 1 s approval of the revision canplied with the applicable statutes, the Clean 

Streams Law, 35 P.S. §§691.1-691.1001, and the Sewage Facilities Act, 35 P.S. §§750.1-750.20. 

The approval of the revision also canplied ~rith the applicable regulations, 25 Pa. Code 

§§71.1-71. 76. The only statute which appellants contend was violated was 35 P.S. §691.4, 

the declaration of policy of the Clean Streams Law. Appellants maintain , t)at . .:!~. jp.ppro-
. . . I ;I. ~ 

val Of the reyi.siOn 'violated this statute because 9f surcharging pr,Y~ in the SeN~g&; ~S­
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tern to which UGI 's developnent will be connected. The evidence established, hCMever, 

that the surcharging problem will be corrected by the time UGI 's developnent is built. 

DER' s approval of the revision canplied with the requirements of Article I, 

Section 27 of the Pennsylvania Constitution. There was CClllt?liance with all applicable 

statutes and regulations, UGI is camri. tted to taking many measures to reduce environmental 

incursion to a minimum, and the envirornnental impact of UGI' s proposed develOJ;.IITle!lt will be 

minimal, especially when c~ed to the benefits which will be derived fran it. Thus, ap­

pellants did not sustain their burden of proof under 25 Pa. Code. §21.101 (c) (3) of showing 

that DER abused its discretion in approving the revision .. 

DER has the authority under 25 Pa. Code §71.16 to require revisions to municipali­

ties' Official Sewage Facilities Plans. Although §71.16 allows municipalities, under cer­

tain circumstances to supplement their Official Plans rather than revise them, this is an 

administrative matter within the province of DER, to which the Board gives great deference. 

A DER decision to require a revision or a supplement in a DER review of a planning request 

under the Sewage Facilities Act is not a decision on the merits of the proposal, but only a 

decision on the fonn or technique to be used in DER' s review. DER ultinlately approved the 

'Ibwnship' s planning request, and the Board here sustains this approval. The Board will not 

now hold that the technique used by DER in reviewing the Township's planning request was an 

abuse of discretion. 

INI'RODUcriON 

Floyd and Janet Keim, et al. , appellants, filed this appeal on October 18, 1982, 

protesting the approval by the Department of Environmental Resources of a revision to the 

Township of Salisbury's Official Sewage Facilities Plan. Evidentiary hearings were held in 

this matter for six days, and post-hearing rnerroranda of law were sul:rni tted by the parties. 
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F.'INDims OF FACr 

1. Apoellants are the Salisbury Association, an unincorporated association lo-
-- .L 

cated in Fmnaus, Pennsylvania; the Alton Park Hc:lrOOOWners 1 Association, an unincorporated 

association located in Allentown, Pennsylvania; Floyd and Janet Keirn, Douglas P. and 

Cynthia Sherly, Dale P. and Margia Smith, John and ~1argie Thanas, Walter and Shirley Wilson, 

Richard T. and Sandra F. D1Agostino, Allan N. and Evelyn Dicks, and James A. and Penelope 

A. Pantano, all of Emnaus, Pennsylvania; and William and Mary DeWalt of Allentown, Pennsyl-

vania (collectively, "Appellants"). 

2. Permittee is Salisbury Township. a township of the first class located in 

Lehigh County, Pennsylvania ("Township"). 

3. Appellee is the Comronwealth of Pennsylvania, Depa.rt::rrent of Environmental Re-

sources ("DER"), the agency of the Canm:mwealth authorized to administer the Pennsylvania 

Sewage Facilities Act, 35 P.S. §§750.1-750.20, and the Clean Streams Law, 35 P.S. §§691.1-

691.1001, and the rules and regulations promulgated under these acts. 

4. Intervenors are the U.G.I. Develop:rent Corporation and U.G.I. Realty, Inc. 

(collectively , "U. G. I~') , corporations with their principal offices in Valley Forge, Mont-

ganery County, Pennsylvania. 

5. U .G. I. is the owner and proposed developer of a vacant tract of land on which 

U.G.I. wants to build a residential develol:(!leilt called Devons:bire. The tract canprises 141 

acres in the Township. 

6. In 1976, U.G.I. su.l:mitted to the Township plans for a planned residential de-

velopment of approximately 900 dwelling units on the Devonshire tract. 

7. The Township has a municipal sanitary sewer system that consists of street 

sewers and interceptors within the Township that are used to collect sewage, which is then 

transported by- means of interceptor sewers of the City of Allentown to the Allentown Waste­

water Treatment Plant for treatment and disoosal according to legal agreements between the 

Township and the City of Allentown. 

8. B.¥ a resolution adopted on June 15, 1967, the Board of Commissioners of the 

Township adopted as the Township 1 s official sewage olan ("Act 537 Plan") under the Sewage 
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Facilities Act, 35 :o.s. §§750.1-750.20, the "Water Supply and Sewage Facilities Plan, Le-

high Valley, Pa. 1966-2020, 11 prepared by the Joint Plarming Carmission Lehigh-Northampton 

Counties (11JPC11
). The JDC's plan was a sewage facilities nlan for all of Lehigh and 

Northampton Counties, including the Township of Salisbury. 

9. On the Township's Act 537 :Olan, adopted in 1967, the Devonshire tract was 

shown as not being served by the Township's municipal sani taJ:y sa.ver system. 

10. In 1970, the J:oC issued its 11Water Supply and Sewage F'acilities Plan Update 

- ~970, 11 which was an update of the 1966 plan, and on which the Devonshire tract was still 

shown as not being served by the Township's municipal sewer system. 

11. :oranpted at least in part by the planned residential develo)'Ee!lt proposed by 

U.G.I., the Township undertook a canplete revision and updating of its Act 537 Plan, and on 

April 9, 1976, the Township officially sul:mitted to DER its revised and updated Act 537 

Plan. 

12. After an administrati v~ hearing held at the request of the Salisbury As soc-

iation (.a citizens'· group consisting of many of the appellants in this appeal) , and after 

receipt of additional infonnation fran the Tavnship, DER notified the Township on February 

23, 1977, that it had approved the Township's revised and updated Act 537 Plan. 

13. The Township's revised and updated Act 537 :Olan provided for the entire 

Devonshire tract to be served by the Township's municipal sewer system. 

14. On ~1ay 9, 1977, the Salisbury Association appealed to this Board, DER's ap-

proval of the Township's revised and u[.Xlated Act 537 :.Olan. 

15. On August 25, 19.77, the Board entered an order at EHB Docket No. 77-052-W, 

dismissing the appeal of the Salisbury Association on the ground that the appeal had been 

filed beyong the thirty day appeal period and there was no allegation of any facts that 

would justify the allaNance of an appeal ~ pro tunc. No appeal was taken from this Or­

der. 

16. Although the Township gave preliminary approval to U. G. I. 's prop:>sed plann­

ed residential developnent, U.G.I. never built the planned residential development. 

17. In 19-79, the JDC issued its "Water and Sewage Facilities :Olan Undate - 1979," 

a further update of its original plan adopted in 1966. 
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18. On September 28, 1979, U.G.I. sul:mitted to the Township, its prel.iminary 

plans- to develop the Devonshire tract by subdividing it into 351 single.-.;family dwelling 

house lots. 

19. The TcMnship has a Subdivision and I.and Developnent Ordinance, and the 

Township processed U.G.I.'s plans in accordance with these ordinances in two stages--· 

the Preliminary Plan stage, and the Final Plan Stage. 

20. The TcMnship sent the preliminal:y plans for· review and ccmnent to two 

neighboring nnmicipali ties, the City of Allentown and the Borough of F.mnaus; to the JPC; 

to the Pennsylvania Depa.rt:rrent of Transportation; to Gilbert Associates, Inc., the consult­

ing engineers for the water and sewer authority; to A.W. Martin Associates, the Township 

engineers; to the Zoning Officer of. the Township, and to the Solicitor for the TcMnship 

and the water and sewer authority. 

21. U.G.I. sutmitted preliminary plans and final plans to the Township Planning 

Ccmnission for review and carment, and then to the Township Board of Camri.ssioners for 

final decision. 

22. The :Board of Ccmnissioners gave final approval to the final plans at a meet­

ing held September 25, 1980. This approval was subject to fifteen conditions imposed upon 

U.G.I. 

23. When U.G.I. scl:Initted preliminary plans for Devonshire to the Township in 

September 1979., the Township sul:mitted the plans to DER to supplement the Township's Act 

537 Plan. 

24. By letter dated June 12, 1980, the Sewage Facilities division of DER's 

Bureau of Water Quality !1anagement infomed the Township that the plans it had sul:mitted 

for the Devonshire develq:ment a:rrounted to a revision of its Act 537 Plan, pursuant to 

25 Pa. Code Ch. 71, and not a supplement as the Township had characterized them. The 

June 12, 1980 letter also requested, citing Article I, Section 27 of the Pennsylvania Cons­

titution, additional .tnfonnation concerning Devonshire's potential environmental irrpact. 

25. DER. required the To.ynsbip to provide the additional info:rrnation concerning 

Devonshi;re m tbe fonn of a questionnaire known as "Canponent VI' II ' which requested infor-
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mation or: such diverse envirorJIIental issues as proximity of scenic rivers, po:cential im­

pact of developnent< on neighborhood traffic, and proximity of archaeological sites. 

26. On July 9, 1980, the Township aP!?ffi.led to this Board, DER's letter of June 

12, 1980. The Township contended in its appeal that the plans it had sul::mitted to DER re­

garding Devonshire constituted a supplement to its Act 537 :Olan, and that DER should not 

have required a revision because the Township's Act 537 Plan was sufficient to accarodate 

Devonshire. 

27. By Opinion and Order dated September 19, 1980, the Board dismissed the 

Township's appeal for lack of jurisdiction because the DER letter of June 12, 1980 was not 

an appealable action. Township of Salish~ v. Deparbrent of Environmental Resources, 1980 

EHB 444. 

28. Under a cover letter dated September 24, 1981, U.G.I. 's engineer, Frank 

Moyer, sul:mitted to DER the info:rmation requested in Canponent VI. 

29. On May 13, 1982, the Township passed, under protest, Resolution No. 449, in 

which the Township adopted and sul::mi tted to DER for approval, as a revision to the Town­

ship's Act 537 Plan, U.G.I. 's planning m::xlule for Devonshire. 

30. By letter dated ~1ay 28, 1982, the JPC said that it had reviewed the Town­

ship's Act 537 Plan revision, and ccmnented, "Public sewers to serve the Devonshire develop­

ment is consistent with the JPC 'Water Supply and Sewage Facilities Plan Update-1979.' 

The Ccmnission, therefore, offers its support for the planning m::xlule and sewer plan revi-

sion." 

31. By letter dated June 8, 1982, DER Sewage Facilities Consultant Glen Stinson 

infonned the Township that DER had received a copy of the Township's Resolution No. 449, 

and a copy of the JPCts ccrrrnents, and that DER would publish notice in the Pennsylvania 

Bulletin of the request for plan revision approval. 

32. On June 26, 1982, DER published notice in the Pennsylvania Bulletin that it 

had received the Township's request to revise its Act 537 Plan. The notice solicited com­

ments :!:ran the public. 12 Pa. Bull. 1973. 

33. After the June 26, 1982 publication, DER received letters from residents of 
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the vicinity of the Devonshire tract, expressing concern about the Devonshire develop­

:rrent' s potential environmental irrpact. 

34. DER investigated the concerns raised by the citizens under six different 

headings: (1) the ability of the sewage system to which Devonshire was to be connected 

to handle the increased volurre; (2) erosion and sedimentation control and stonn water 

management; (3) adequacy of water supply to the proposed developnent; (4) potential im­

pact of Devonshire on historic or archaeological sites; {5) traffic irrpa.ct of Devonshire 

on its neighborhood; and {_6) aesthetic and visual impact of Devonshire. 

35. There are two sewer interceptors that are part of the Tamship' s sanitru:y 

system, which cross the Devonshire tract. Sewage collected fran the Devonshire develop­

:rrent will be collected in these interceptors and transported through the City of Allentown 

interceptor system to the City of Allentown Was-tewater Treatment Plant for treatment and 

disposal. 

36. DER examined the City of Allentown's Waste IDad Hanagment Report (94 Re­

port), and detennined that it needed rrore infonnation to make an evaluation. DER then met 

with representatives of the City of Allentown's tributary penni ttee, Lehigh County Joint 

Authority (ICJA) , and had the I..CJA sul:mi t docurrentation concerning the number of connect­

ions already made to the proposed receiving interceptor, results of I..CJA system inspect­

ions, and the status of construction of proposed permanent relief interceptors for the sys­

tem. 

37. SUrcharging has occurred in the LCJA system and has caused sane sewage over­

flow to enter the Little Lehigh River at the City of Allentown's interceptor at Schreiber's 

Bridge, which is located approximately one-half mile upstream fran the water filtration 

plant of the City of Allentown; and at the City of Allentown's interceptor at Keck's Bridge, 

which. is located approximately four and one-half miles upstream fran the water filtration 

plant of the City of Allentown. 

38. The surcharging problem and Schreiber's Bridge is being corrected by the 

construction of a pennanent relief interceptor line, which, at the time of the hearings 

held in this matter, was expected to be canpleted within a few rronths. 
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39. Two programs are undaway to correct surcharging at the Keck' s Bridge 

interceptor. First, the City of Allentown intends to construct a nennanent relief inter­

ceptor at its expense, for which m:mey has already been allocated fr1 tlle 

City's capital budget, and for which construction is expected to be canpleted by the end 

of 1984 or early in 1985. Second, the rrnmicipalities that are served by the interceptor 

at Keck' s Bridge are engaged in Sewer System Evaluation Surveys (SSFS) , which are programs 

to examine sewer systens for sources of in:filtration and inflow, and to repair the condi­

tions giving rise to the infiltration and inflow. These SSFS programs '\vill greatly reduce 

the infiltration and inflow of rain and groundwater into the ICJA interceptor that connects 

to the City of Allentown interceptor at Keck' s Bridge. 

40. The capacity of the City of Allentown's interceptor at Keck's Bridge is 

7,000,000 to 8,000,000 gallons~ day. The average daily sewage flow from the Devonshire 

development once it ±s fully built will be approximately 70,000 gallons, or approximately 

one -percent of the capacity of the interceptor at Keck' s Bridge. The estimated flow of 

70,000 gallons of sewage per day will not be reached for at least seven years. 

41. DER concluded, after reviewing the construction schedules of the relief in­

terceptors on the ICJA system, the build-out schedule of Devonshire, and the ICJA' s supple­

mental documentation of its 94 Reoort; that based on gallonage figures, the ICJA system 

would be able to acccrcodate the Devonshire development. 

42. U.G.I. will construct, at its expense, an extensive sto:rm water management 

system, which will include two detention ponds. Also, u.r;.r. will rip-rap, for their entire 

length, two intermittent streams that run through the Devonshire tract. Rip-rapping is a 

process of channelling, '\vhich will allow the intennittent streams to better accarrodate water 

flow and thus prevent flooding over their banks. 

43. The storm water calculations upon which Devonshire' s proposed storm water 

management system is based, derocmstrate that the rate of discharge from the storm water 

management system when the project is developed will be less than the rate of run-off fran 

the Devonshire tract in its undeveloped state. These calculations were reviewed by the 

Townsbip',s engineer, the Lehigh County Soil Conservation District, and by DER during its 

review of U.G.I. 's application for an Erosion and Sedimentation Control Pennit. 
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44. DER's Bureau of Soil and Water Conservation is prepared to issue U.G.I. a 

pennit for Devonshire pursuant to 25 Pa. Code §102; however, this pennit is being with­

held until all other permi. ts required by DER for this project are ready for issuance. 

45. Although DER is not required to consider the volumetric adequacy of water 

supplies to proposed new developnents in its reviews under the Sewage Facilities Act, 

U.G.I. has provided documentation of adequate water supply in the fo:rm of an agreerrent 

between U.G.I. and the City of Allentown for water service. In exchange for the City of 

AllentcMn's providing water service to the Devonshire tract, U.G.I. has made a carmit­

ment to make .improvements to the City's water system at an estimated cost to U.G.I. of 

$100,000. 

46. To address the potential impac..t of the Devonshire project on historic or 

archaeological sites, DER held a meeting on February 9, 1982, with representatives of 

U.G.I., the City of AllentcMn, and Salisbury .Tamship. All parties to this appeal ag­

ree that only one site on the Devonshire tract is of potential archaeological signifi­

cance. Even appellants' expert witness, John :0. HcCarthy, testified that the rx>rtion of 

archaeological site located on the Devonshire tract was of no significance, and that he 

"tvas only concerned with the impact the prooosed develoF.Jtle11t "t"lluld have on archaeological 

sites near the tract because of the develoflllent' s potential for off-site erosion. 

47. As a result of the Februacy 9, 1982, meeting, U.G.I. agreed to the pre­

viously mentioned rip-rapping, which will minimize off-site erosion. U.G.I. also agreed 

to :oay up to $10,000 to excavate the potentially significant archaeological site on its 

tract. U.G.I. will not develop this site, but will dedicate it to the Tavnship' s as part 

of the Township's park system. In addition, U.G.I. agreed to contribute $10,000 to the 

City of Allentown to further any historic purpose within the general area of the Devon­

shire site that the City sees fit. 

48. DER dete:rmined that U.G.I. was canmitted to the protection and retrieval 

of archaeolog.:j:cal resources potentially affected by Devonshire. DER based this dete:rmina­

tion upon the results of the February 9.., 19.82 meeting, and upon reports prepared for U. G. I. 

by archaeological consultants. 

49.. U.G.I. ccmnissi:oned a consultant to assess the traffic impact of Devonshire, 
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and the consultant recanmended control measures. U. G. I. intends to :implanent these 

recarrnendations, and U.G.I. suhni.tted them to DER as part of Canponent VI. 

.50. In considering Devonshire's potential visual and aesthetic :impact on its 

vicinity, DER took into account developnent plans, maps, Ccrnponent VI, and a report by 

a DER field representative that the Devonshire tract is one of the last undeveloped tracts 

of significant size in a developing area. 

51. The Township's proposed Act 537 Plan revision to accamodate Devonshire 

was approved by DER by letter dated September 14, 1982, and signed by DER' s Norristown 

Regional ~vater Quality ~1anager, C. T. Beechwood. 

52. DER published its approval of the Township's Act 537 Plan revision in 

the Pennsylvania Bulletin on September 25, 1982. 12 Pa. Bull. 3454. 

53. By letter dated September 17, 1982, DER Sewage Planning Chief Charles 

Rehm sent a copy of Beechwood's Septanber 14, 1982 letter of approval to those citizens 

and groups who had ccmnented on the proposed revision in response to the June 26, 1982 

Pennsylvania Bulletin notice. 

54. After receiving r·rr. Rehm's September 17, 1982 letter advising them of 

DER' s approval, appellants filed the instant appeal on October 18, 1982. 
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DISCUSSION 

Floyd and Janet Keirn, et al., appellants, have appealed the approval by DER 

of a plan revision to the official Act 537 Plan of the Township of Salisbury. This 

revision accan::xlates the develq::ment of U.G.I. 's Devonshire tract. Appellants maintain 

that DER abused its discretion in granting this approval because DER violated the con-

stitutional mandate to assess the environmental impact of the proposed developm:mt, and 

DER also violated applicable statutes and regulations. 

Appellants have the burden of proving that DER abused its discretion in approv-
1 

ing the revision of the Township's Act 537 Plan. 25 P.a. Code §21.10l(c) (3). Swart-

WtX>d v. Department of Environmental Resources, 1979 EHB 248, aff'd 56 Pa. Cnwlth. 298, 

424 A. 2d 995 (1981) . This Board's scope of review is to determine whether DER, in ap-

proving the Act 537 Plan revision, acted arbitrarily and capriciously, or in violation 

of law. Warren Sand & Gravel Co. v Department of Envirornnental Resources, 20 Pa. Onwlth. 

186, 341 A.2d 556 (1975); Board of Supervisors of Springfield TOwnship v. Department of 

Envirornnental Resources, 1982 EHB 104; Czambel v. Department of Envirornnental Resources, 

1981 EHB 88. 

Municipalities in the Cc'xrm::lnwealth of Pennsylvania are required to have "of-

ficial plans" under the Sewage Facilities Act, 35 P.S. §§750.1-750.20. An "official 

plan" is defined in the Sewage Facilities Act as a "corrg:Jrehensive plan for the provision 

of adequate sewage systems adopted by a municipality or municipalities possessing auth-

ority or jurisdiction over the provisions of such systems and sul:rnitted to and approved 

by the State Department of Envirornnental Resources as provided herein." 35 P.S. §750.2. 

DER is authorized by 35 P. S. §750 .10 (1). , "to order rmmicipali ties to sul:mi t official 

plans and revisions thereto within such time and under such conditions as the rules and 

1. 25 Pa. Code §21.101 Burden of proceeding and burden of nroof. 

(.c) A party appealing an action of the Department shall have the burden of 
proof and burden of proceeding in the following cases unless otherwise ordered 
by the Board: 

(.3) where a party who is not the apPlicant or holder of a license or pennit 
fran the Department protests its issuance or continuation. 

- 73 -· 



regulations pranulgated under this act may provide," and DER is authorized by 35 ;I?. S. 

750.10 (_2), "to approve or disapprove official plans and revisions thereto." 

The relevant regulations are 25 Pa. Code §71.1-71. 76, and are captioned, 

"Administration of the Sewage Facilities Program." Specifically, 25 Pa. Code §71.16 

sets forth the requirements for approval of plans and revisions. Appellants have not 

sustained their burden of proving that DER' s approval of the revision was in violation 

of 25 Pa. Code §71.16. 

First, to approve a revision, DER must have evidence that establishes municipal 

adoption. 25 Pa. Code §71.16 (b) (1). In this case, the Township did adopt on 1'1ay 13, 

1982, by Township Resolution No. 449, a revision of its Act 537 Plan. Second, DER must 

have "a statement by the appropriate planning agency with area wide jurisdiction, if 

one exists." 25 Pa. Code §71.16 (b) (2). Here, the Joint Planning Carmission Lehigh-

Northampton Counties (JPC), by letter dated May 28, 1982, said that it had reviewed the 

Township's plan revision, that public sewers to serve the Devonshire develq:ment were 

consistent with the JPC's ''Water Supply and Sewage Facilities Plan Update- 1979," and 

that the JPC offered its supy;x:>rt for the sewer plan revision. By letter dated LTune 8, 

1982, DER Sewage Facilities Consultant, Glenn Stinson, advised the TcMnship that DER had 

received a copy of the Township's Resolution No. 449 and a copy of the ccmnents by the 

JPC on the revision, and that suhnission of these documents satisfied the requirements of 

§71.16 ()J)_. This letter also advised the Township that DER was ready to publish notice 

in the Pennsylvania Bulletin of the request for plan revision approval, and that the re-

mainder of DER' s review would focus on the requirements of §71.16 (e) . 

Section 71.16 (e) of 25 Pa. Code sets forth the factors which DER must consider 

in its decision whether to approve a plan revision. In addition to the requirements of 

Chapter 71, DER must consider whether the revision is consistent with a canprehensi ve 

program of water quality management in the watershed as a whole, as set forth in 25 Pa. 
2 

Code §91.31, and whether the revision furthers the policies established by 

2. 25 Pa. Code §91.31 (_a) provides that DER \vill not approve a project unless the 
project is included in and confonns with a ccnprehensive program of water quality manage­
ment and pollution control. 
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3 4 5 
§3 of the Sewage Facilities Act, 35 P.S. §750.3, and §§4 and 5 of the Clean Streams 

Law, 35 P.S. §§691.4 and 691.5. 25 Pa. Code §71.16 (e) (1) and (2). 

The only specific statute or regulation that appellants allege DER has violat-

ed by the approval of the revision is 35 P. S. §691. 4, the declaration of policy of the 

Clean Streams Law. Appellants contend that this statute is violated because there is 

sewage surcharging fran the. Little Lehigh interceptor and flowing into the Little Iehigh 

River. 

Surcharging has occurred at the City of Allentown's interceptors at Schrieber's 

Bridge and at Keck' s Bridge during periods of unusually heavy rainfall, and has caused 

sane sewage overflCM to enter the Little Lehigh River. The surcharging problem at 

Schreiber's Bridge, however, is being corrected by the construction of a pennanent relief 

interceptor line, which at the time the hearings were held in this matter, was expected to 

be CCI@leted within a few nonths. Also, two programs .are underway to correct surcharging 

at the Keck' s Bridge interceptor. First, the City of Allentown intends to construct a per-

manent relief interceptor at its expense, for which rroney has already been allocated by 

the City in the City's capital budget, and for which construction is expected to be can-

pleted by the end of 1984 or early 19.85. Second, the municipalities that are served by the 

interceptor at Keck' s Bridge (including Salisbury Township) are engaged in Sewer System 

2. Continued. 
25 Pa. Code §9.1.31 (p)_ provides that the detennination of whether a project is 

included in an confonns to a canprehensive program of water quality management shall be 
based upon appropriate canprehensive water quality management plans approved by the Depart­
ment, and official plans· for sewage systems which are required by Chapter 71 of this title. 

3. Section 3 of the Sewage Facilities Act, 35 P.S. §750.3 is the provision which 
sets forth a declaration of policy for the Sewage Facilities Act. 

4. Section 4 of the Clean Streams Law, 35 P.S. §691.4, is the provision which sets 
fort..."1 the declaration of policy for the Clean Streams Law. 

5. Section 5 of the Clean Streams Law, 35 P. S. §691. 5, is the provision which sets 
forth the powers and duties of DER to implement the policy set forth in Section 4 of the 
Clean Streams r.a,.,~ 
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Evaluation SUtVeys (SSFS), which are programs to examine saver systems for sources of 

infiltration and inflow, and to repair the conditions giving rise to the infiltration 

and inflow. These SSES programs will greatly reduce the infiltration and inflow of rain 

and groundwater into the I.CJA interceptor that connects to the City of Allentown 1 s in-

terceptor at Keck 1 s Bridge. 

The capacity of the City of Allentc:M.n 1 s interceptor at Keck 1 s Bridge is 

7, 000,000 to 8, 000,000 gallons per day. The average daily sewage that will flow fran 

the Devonshire development once·it is fully built will be approximately 70,000 gallons, 

or approximately one percent of the capacity of the interceptor at Keck 1 s Bridge. The 

estimated flow of 70.,0.00 gallons of sewage per day will not be reached for at least.. seven 

years. 

DER concluded, after reviewing the construction schedules of the relief. inter-

ceptors on the I.CJA system, the build-out schedule of Devonshire, and the I.CJA 1 s supple-

mental documentation of its Waste I.Dad l-1anagement Report (94 Report), that based on gallon-

age figures, the I.CJA system would be able to accarodate the Devonshire development. The 

evidence presented shows that the surcharging problem in the I.CJA system will be resolved 

by the time Devonshire is built. Thus, apoellants have not sustained their burden of 

proving that DER 1 s approval of the revision of the TCMlship 1 s Act 537 Plan will result in 

the discharge of sewage into waters of the Camonwealth, causing pollution of the waters of 

the Conm.:mwealth in violation of the stated '9Qlicy of the Clean Streams Law, 35 P.S. §691.4. 

Appellants also contend that DER, in approving the revision to the Township 1 s 

Act 537 Plan, has violated its duties under Article I, Section 27 of the Pennsylvania 
6. 

Constitution. In the first case to interpret Pa. Const. Art. I, §27, the Ccmnonwealth 

Court held, "It is difficult to conceive of any hunan activity that does not in scme degree 

impair the natural, scenic and esthetic values of the environment." Ccmnonwealth of Penn-

6. Const. Art. I, §27 Natural resources and the public estate 
The people have a right to clean air, pure water, and to the preservation 

of the natural, scenic, historic and esthetic values of t.l-le envirornnent. Pennsyl­
vania's public natural resources are the camron property of all people, including 
generations yet to cane. As trustee of these resources, the Camonweal th shall 
conserve and maintain them for the benefit of all !?E=QPle. 
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sylvania v. National (".,ettysburg Battlefield Tower, Inc., 8 Pa. Orwlth. 231, 249, 302 

A.2d 886, 895 (1973} aff 1d 454 Pa., 193, 211 A.2d 588 (1973). The Carm:mwealth Court 

later held that Art. I, §27 does not preclude all develot:m=nt of property in the Ccmron-

wealth, but instead, Art. I, §27 allCMS the nonnal. develq:m:mt of property in the Carmon­

wealth and at the sane time affixes a public trust concept to the management of the public 

natural resources of Pennsylvania. Payne v. Kassab, 11 Pa~ Orwlth. 14, 312 A.2d 86 (1973}, 

aff 1 d 468 Pa. 226, 361 A. 2d 263 (1976} . The court recognized in Payne that decision makers 

charged with administering Art. I, §27 would be faced with the task of weighing conflicting 

environmental and social concerns, and the court set forth the following three-prong test fo 

reviewing carpliance with Art. I, §27: 

1. Was there compliance with all applicable 
statutes and regulations relevant to the 
protection of the Carrocmweal th 1 s public natu­
ral resources? 

2. Does the record demonstrate a reasonable 
effort to reduce the environmental incursion 
to a minimum? 

3. Does the envirol1IIEntal hann which will re­
sul t fran the challenged decision or action so 
clearly outweigh the benefits to be derived 
therefran that to proceed further would be an 
abuse of discretion? 

Payne, 11 Pa. Ont.,lth .• at 29-30, 312 A.2d at 94. 

It is· well established that when proceeding rmder the Clean Streams I.aw or the 

Sewage Facilities Act, DER must operate within the lirni tations of Art. I, §27. Further, 

Art. I, §27 does not expand the statutory powers of DER, but O!Jerates only to limit such 

powers as have been expressly delegated by the proper enabling legislation. Carmunity 

College of Delaware Corm~ v. Fox, 20 ~a. Cmwlth. 335, 358, 342 A.2d 468, 482 (1975}. 

The applicable statutes and regulations for the protection of the Cormonweal th 1 s 

public natural resources, in this case, are the Clean Streams I.aw, the Sewage Facilities 

Act, and the regulations promulgated rmder these acts. As already discussed in this ad­

judication, the approval by DER of the revision to the TCMnShip 1 s Act 537 Plan canplied 

with. all applicable statutes and regulations. In particular, as previously discussed, the 

approval canplied with 35 P.S. §691.4, the only statute that appellants contend the appro-
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val violated. Thus, DER' s approval of the revision to the Township's Act 537 Plan met 

the requirement of the first prong of the test set forth in Payne. 

The gist of appellants 1 argument in this case, however, is that the requirerrents 

of the second and third prongs of the Payne test have not been met. The Board finds can­

pliance with both the second and third prongs of the Payne test because the record deron­

strates a reasonable effort to reduce the environmental incursion to a minimum, and the ap­

proval by DER of the Act 537 Plan revision does not result in environmental hai:m tha.t out­

weighs the benefits to be derived fran the approval. 

The record deronstrates that DER and the Township thoroughly reviewed the poten­

tial environmental impact of the Devonshire developnent, and that U.G.I. agreed to take 

many measures to minimize this environmental impact. U.G.I. sul:mitted its plans for 

this project to the Township in 1979, and the Township then sul:mitted these plans to DER 

as a supplement to its Act 537 Plan. DER then infonned the 'l'cMnship that revision to its 

Act 537 Plan was necessary, and citing Art. I, §27, DER requested additional information 

concerning Devonshire 1 s potential environmental impact. DER required the 'l'cMnship ·to pro­

vide the additional infonnation in the fo:r::m of a questionnaire known as "Canponent VI, " 

\vhich requested infonnation on such diverse environmental issues as proximity of scenic 

rivers, potential impact of developnent on neighborhood traffic, and proximity of archaeo­

logical sites. Under a cover letter dated September 24, 1981, U.G.I. 1 s engineer, Frank 

Moyer, sul:mi tted to DER the infonnation requested in Canponent VI. 

After DER received copies of the Tavnship' s resolution adopting a revision to 

its Act 537 Plan, and the canments of the JPC supporting the revision, DER published 

notice of the proposed revision in the Pennsylvania Bulletin, soliciting ccmnents fran the 

public. DER received letters fran residents of the vicinity of the Devonshire tract, and 

DER investigated the concerns raised by these citizens under the following headings: The 

ability of the sewage system to which Devonshire was to be connected to handle the increased 

volume, erosion and sedimentation control and sto:r::m water management, adequacy of the water 

supply to the proposed developnent, potential impact of Devonshire on historic or archaeo­

logical sites, traffic impact of Devonshire on its neighborhood, and aesthetic and visual 

:impact of (Devonshire. 
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There are two sewer interceptors that are part of the Totmship's sanitary sys-

tern, which cross the Devonshire tract. Sewage collected fran the Devonshire develQEXt1ent 

will be collected in these interceptors and transported through the City of Allentown 

interceptor system to the City of Allentown Wastewater Treatment Plant for treatment and 

cili.sposal. DER examined the City of Allentown's Waste !Dad Managrnent Re}:x>rt (94 Report) 

and detennined it needed rrore information to make an evaluation. DER then met with re-

presentati ves of the City of Allentown's tribut:a:ry penni ttee, Lehigh County Joint Auth­

ority (I..CJA) , and had the ICJA sutmi.t documentation concerning the number of connections 

already made to the proposed receiving interceptor, results of ICJA inspections, and the 

status of construction of the propo?ed pennanent relief interceptors. As previous! y 

discussed, there are programs underway to correct surcharging problems that occur in the 

system during periods of heavy rainfall, and DER concluded, after reviewing the construe-

tion schedules of the relief interceptors on the. ICJA system, the build-out schedule of 

Devonshire, and the ICJA 1s supplemental documentation of its 94 Report, that based on 

gallonage figures, the ICJA system would be able to acccmJdate Devonshire. 

U.G.I. will construct, at its expense, an extensive sto:rm water management sys-

tern, which will include two detention ponds. Also, U.G.I. will rip-rap, for their entire 

length, two intermittent streams that run through the Devonshire tract, allowing them to 

better accarodate water flav, and thus prevent flooding over their banks. The sto:rm water 

calculations upon which Devonshire's proposed sto:rm water management system is based, de-

npnstrate that the rate of discharge from the sto:rm water management system when the pro'-

ject is developed will :be less than the rate of run-off from the Devonshire tract in its 

undeveloped state. These calculations were reviev.red by the Township 1 s engineer, the Lehigh 

County Soil Conservation District, and by DER in connection with its review of U.G.I. 1 s 

application for an Erosion and Sedimentation Control Pe:rmit. DER 1 s Bureau of Soil and 

Water Conservation is ready to issue to U.G.I. a permit for Devonshire pursuant to 24 Pa. 
'· 

Code §102, but this permit is :being withheld until all other pe:rmits required by DER for 

this project are ready for issuance. 

- 79 --



Although DER is not required to cxmsider the volumetric adequacy of water 

supplies to proposed new developrents in its reviews under the Sewage Facilities Act, 

U.G.I. has provided docurrentation of adequate water supply in the fonn of an agreerrent 

between U.G.I. and the City of Allentown for water service. In exchange for the City of 

Allentotvn's providing water service to the Devonshire tract, U.G.I. has made a carmitment 

to make improvements to the City's water system at an estimated cost to U.G.I. of 

$100,000. 

To address the potential impact of the Devonshire project on historic or archaeo­

logical sites, DER held a :rreeting on February 9, 1982 with representatives of U.G.I, the 

City of Allentown, and Salisbury Tcmnship. All parties to this appeal agree that only 

one site on the Devonshire tract is of p::>tential archaeological significance. Even appel­

lants' expert witness, John P. McCarthy, testified that the portion of the archaeological 

site located on the Devonshire tract was of no significance, and that he was only concerned 

with the impact the proposed developnent ~uld have on archaeological sites near the tract 

because of the development's potential for off-site erosion. 

As a result of the February 9, 1982 meeting, U.G.I. agreed to the previously 

mentioned rip.-rapping, which will minimize off-site erosion. U.G.I. also agreed to pay up 

to $10,000 to excavate the potentially significant archaeological site on its tract. 

U.G.I. will not develop this site but will dedicate it to the Township as part of the Town­

ship's park system. In addition, U.G.I. agreed to contribute $10,000 to the City of 

Allentown to further any historic purpose within the general area of the Devonshire site 

that the City sees fit. DER detennined that U.G.I. was corrrnitted to the protection and 

retrieval of archaeological resources potentially affected by Devonshire. This detennina­

tion was based upon the results of the February 9, 1982 :rreeting, and upon reports prepared 

for U.G.I. by archaeological consultants. 

U.G.I. cc:mnissioned a consultant to assess the traffic impact of Devonshire on 

its neighborhood, and the consultant reccmnended control measures. U. G. I. intends to im­

plement these recanmendations, and U. G. I. sul:mi tted them to DER as part of Ccmponent VI. 

In considering Devonshire's potential visual or aesthetic impact on its vicinity, DER took 
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into account developrent plans, maps, Ccrrrponent VI, and a report by a DER field repre­

sentative that the Devonshire tract is one of the last tindeveloped tracts of significant 

size in a developing area. 

DER finally approved the Tc:Mlship' s proposed revision of its Act 537 Plan on 

September 14, 1982, scree three years after U.G.I. first sul:mitted its plans for the Devon­

shire develo:pnent to DER. The evidence of record establishes that during this three year 

period, DER conducted a thorough review of the potential envirornnental irrpact of Devon­

shire, and the evidence also establishes that U.G.I. is ccmnitted to taking many measures 

to minimize the envirornnental irrpact of the developnent. Therefore, DER' s approval of the 

revision to the Township's Act 537 Plan met the r~ement of the second prong of the 

Payne test. 

The third prong of the Payne test requires a detennination of whether the en­

viromnental hann that will result fran the challenged decision or action so clearly out­

weighs its benefits, that to proceed further ~uld be an abuse of discretion. The record 

shows that the envirornnental hann that will result fran this project will be minimal. 

Although the project involves the developnent of 351 houses on an undeveloped tract, Art. 

I, §27 was not intended to preclude all developnent, but rather, to allow no:rmal develop­

ment of property in the Cc.a:rnonweal th. The surcharging problem in the sewer system will be 

resolved by the time the develq:ment is ccmpleted, erosion and sto:rm water run-off will be 

controlled, and archaeological sites will be protected. Further, the surrounding ccmmmi­

ties will derive various benefits fran the developnent. U. G. I. will make improvements to 

the City of Allentown 1 s 'tvater system at locations other than the Devonshire tract at an 

estimated cost to U.G.I. of $100,000. U.G.I. will contribute $10,000 to the City of 

Allentown to further any historic purpose within the general area of the Devonshire site 

that the City sees fit. A portion of the Devonshire tract will be dedicated to the 'Ibwn­

ship as part of its park system. Also, there was testimony regarding U.G.I. 1 s ccmnitment 

to pay the 'Ibwnship for various municipal services, and there was also testirrony indicating 

that the development of the Devonshire tract will result in increased tax revenue for the 

Township and increased jobs in the construction industry of the area. Thus, DER 1 s approval 
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of the Township's Act 537 Plan revision complied with the third prong of the Payne test. 

The Township of Salisbury raises another issue in this appeal. A1 though the 

TcMnship contends that DER did not abuse its discretion in approving the revision of its 

Act 537 Plan, the Township argues that DER abused its discretion in requiring the Town­

ship to revise its Act 537 Plan, rather than allowing the Township to supplement the plan 

regarding the Devonshire develq:ment. When DER first notified the Township in a letter 

dated June 12, 1980, that a revision was required rather than a supplement, the Township 

appealed this decision to this Board, and on September 19, 1980, this Board dismissed the 

TcMnship's appeal for lack of jurisdiction, holding that DER's June 12, 1980 letter was 

not an appealable action. Township of Salisbury v. Department of Environmental Resources, 

1980 EHB 444. The Township then revised its Act 537 Plan, under protest, and DER ulti­

mately approved this revision. Now that appellants have appealed the revision approval in 

the instant matter, where the Township is a party because it is the penni ttee, the Town­

ship is again raising the argument that DER should never have required a revision, but 

rather, a supplement to its Act 537 Plan. would have been sufficient. 

The regulations promulgated under the Sewage Facilities Act set forth at 25 Pa. 

Code §71.15, \vhen a revision is required, and when a supplement is sufficient. In parti­

cular, §71.15(_p.} (2) provides, 11Nhen the Departrrent deterMines that an official plan, or 

any of its parts, is inadequate for the needs of the rrnmicipali ty to which it relates be­

cause of changed or newly discovered facts, conditions, or circumstances, the Department 

may upon written notice require a revision to the plan to be sul:mitted within 120 days. 11 

Section 71.15 (p) (2) provides, "A revision shall not be required under this subsection 

where the official plan adequately meets the sewage disposal needs of a proposed subdivi­

sion. The Department shall make such detennination upon sutmission to it in writing from 

the rrnmicipality of a letter indicating infonnation required by subsection (c) of this 

section pertaining to supplements to official plans. 11 Section 71.15 (c) (1) provides, "If 

the proposed subdivision as defined in the Act adequately meets the sewage disposal needs 

of the municipality as reflected in their official plan, a plan revision shall not be re­

quired; however, the municipality shall sul:rnit to the Departrrent a supplement to its plan 
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indicating the infonnation required under section 71.14 (b) of this Chapter." 

The Township contends that DER should not have required it to revise its Act 

537 Plan to acCCXI'Odate Devonshire because its Act 537 Plan already provided for Devonshire 

to be served by the Township's rmmicipal sewer system. When this Board dismissed the 

Township appeal of the DER letter requiring the Township to revise its Act 537 Plan, the 

Board stated, "It is clear that appellants will have their day in court when and if DER 

does finally refuse their planning request regardless of whether the decision is based on 

the subnission being a revision or supplement, and our review can properly follow. " 

Township of Salisbury, 1980 EHB at 445. A DER decision of whether to require a revision 

or a supplement in a DER review of a planning request is not a decision on the rneri ts of 

the proposal, but only a decision on the fonn or technique to be used in DER' s review. 

As such, this Board has given wide latitude to DER decisions of whether to require a re-

vision or a supplement. In a previous case deciding this issue, the Board held: 

After a thorough review of all provisions relating 
to both supplements and revisions, it is our view 
that the final decision as to which procedure to 
use should be made by DER on this purely administra­
tive matter. It is clear that DER may rely initially 
upon the rmmicipali ty in reaching its decision, but 
once made, we today decide that this is a discretion­
ary matter properly left to DER to which this Board 
will give wide latitude. The regulations contemplate 
the use of a plan revision where the changes fran the 
base plan cannot be covered by a supplement. We ack­
nowlege that this line is, of necessity, imprecise and 
ad hoc decisions are called for. Once this administra­
tive decision has been made by DER, this Board will, 
of course, then review the approval or denial itself, 
as to its substantive provisions. 

8wartwood v. Department of Environmental Resources, 1979 EHB 248, 254, aff' d 
56 Pa. Orwlth. 298, 424 A.2d 993 (1981). 

The Cc:mronwealth Court, in affinning Swartwood, held, "The Department made what the 

Board correctly characterized as a purely administrative decision with respect to 

approval of 'supplements."' Swartwood, 56 Pa. Orwlth. at 303-304, 424 A.2d at 995. 

In this adjudication, the Board has reviewed, on the merits, DER's approval of 

the Township's revision to its Act 537 Plan, and has sustained the approval. The Board 

will not now hold that the technique used by DER in reviaving the Township's planning re-

quest was an abuse of discretion because the decision of which technique to use is an ad­

ministrative matter within the province of DER, and to which the Board gives great defer­
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ence. Further, since surcharging was occuring in the ICJA system, it was reasonable for 

DER to require the Township to suhni t rrore infonnation than the amount the regulations re­

quire for a supplement. 

CONCIDSIONS OF UWl 

1. The Envirornnental Hearing Board has jurisdiction over the parties and the 

subject matter of this appeal. 

2. Pursuant to 25 Pa. Code §21.10l(c) (3), appellants, Floyd and Janet Keim, 

et al. , have the burden of proof in their appeal of the approval by DER of a revision to 

the TOwnship of Salisbury's Official Sewage Facilities Plan. 

3. DER's approval of the revision to the TOwnship of Salisbury's Official Sew­

age Facilities Plan complied with all applicable provisions of the Clean Streams Law, 

35 P.S. §§691.1-691.1001, and the Sewage Facilities Act, 35 P..S. §750.1-750.20, and all 

applicable regulations promulgated under these acts. 

4. DER' s approval of the revision to the TOwnship of Salisbury's Official Sew­

age Facilities Plan complied with DER' s obligations under Article I, Section 27 of the 

Pennsylvania Constitution. 

5. Appellants have not sustained their burden of proving that DER' s approval of 

the Township of Salisbury's Official Sewage Facilities Plan was an abuse of DER's discre­

tion. 

6. DER did not abuse its discretion when, reviewing the TOwnship of Salisbury's 

planning request, it required the Township of Salisbury to submit a revision of its Offici­

al Sewage Facilities Plan, rather than allowing the Township of Salisbury to supplement its 

Official Sewage Facilities Plan. 
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ORDER 

AND, Na.V, this 12th, day of FEBRUARY ------- , 1985, upon con-

Lderation of the findings of fact and conclusions of law made by the Board, the appeal 

: Floyd and Janet Kein, et al., at EHB Docket No. 82-254-M is dismissed. 

TED: February 12, 1985 

Bureau of Litigation 
Kenneth A. Gelburd, Esquire for DER 

~~/,1~4Jz, 
ANI'HONY J. MAZULLO, JR. 
Menber 

EIJ'm\RD GERJUOY 
Manber 

Thomas A. Wallitsch, Esquire for Appellants 
James G. Kellar, Esquire for Pennittee Salisbury Township 
Joseph A. Fitzpatrick, Jr. , Esquire of Butz, Hudders 
& Tallman for Intervenor U.G.I. 
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RALPH BLCX)M, JR. 

. v. 

CO;t,JMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
121 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

Docket No. 84-145-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATI-ON 

By Edward Gerjucy, Member, Februa:ry 20, 19 85 

Syllabus 

Api_:Jellant has challenged a DER corrpliance order which required him · 

to submit a repennitting application in conformity with the requirerrents of 

section 315 of the Clean Strearrs Law, 35 P. s. §691.315 and 25 Pa. Code, 

Chapter 86. The Board rejects appeflant's argument that he should be allowed 

to OI_:Jerate under the law as it existed prior to Pennsylvania's attainment of 

primary jurisdiction in the enforcement of its mining laws. Appellant is, in 

effect, seeking an exemption from the current law, despite the fact that there 

is none expressly stated in the statutes or regulations. Appellant has not 

satisfactorily demonstrated that the legislature intended to exerrpt oi_:Jerations 

such as his fran the requirements of the current law. Therefore, the appeal is 

dismissed. 
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OPJNICN 

Appellant, Mr. Ralph Bloem, Jr. , herein appeals a DER oonpliance order 

which required him to cease operations at his mine until he sul:rnits a repennitting 

application pursuant to 25 Pa. Code § 86 .12.. Appellant has refused to conply 

with the DER order because he contends that the law which DER seeks to apply is 

inapplicable to his operation. 

The parties have stipulated to the relevant facts and have submitted 

briefs on the le:Jal issue presented by this appeal. A joint factual stipulation 

has been incorporated into the findings of fact which follow. With the agreenent 

of the parties, no hearings have been held on the issues raised and decided 

herein. Because this procedure has been ddopted, Blcx::m has been Unable to put 

on the record sorre alleged facts which he filed as an affidavit with the Board, 

but to which DER refused to stipulate. The Board did not feel these alle:Jed facts 

were gennane to this adjudication, and therefore did not call for an evidentiary 

hearing on those factual allegations. In all fairness, however, in order to 

fully preserve Bloem's possible bases for appeal, these alleged facts are surmrarized 

here. In particular, Bloem has alle:red that: his mining operation, presently, 

and at all prior times, is virtually identical to the operation as it existed when 

Morton v. Bloom, 373 F. Supp. 974 (W.D. Pa. 1973) was decided; Bloom does not pay 

and has not paid, and the federal goverrment has rot asked Bloom to pay any Federal 

Reclamation Fee for operation of his mine; ar:d the Bloan Nunber One Mine affects 

less than two acres of surface area. Bloem also has indicated that, had there been 

an evidentia:ry hearing, he w:>uld have offered into evidence a reclarration plan for 

the Bloom Nunber One Mine, dated Al.J3"ust 31, 1984, prepared by the consultant 

engineering finn of Shelly and I.oy. 
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FlNDINGS OF FACT 

, 
~· The Appellant is P.alph M. Bloom, Jr., o£ R.D. #l, Holfuopple, 

Pe~sylvania, lS93S. 

2. The Appellee is the Camronwealth of PennsylV"'...ni:;;., D~t:Ircnt of 

E...·wironm.ental Resour~es, th~ agency of the COI'll!TOm•realth vested wit.~ the authorit.{ 

and ths duty to adr.'o..inistcr the prov·Lsions of t.~e Surf?cce Mining Conser.rat;on and 

Reclart13.tion Act 51 P.S. §1396.1 et ~- 3.nd the Cle<:m Stre3Ill5 Law, 35 P.S. §691.1 

3. The action from w"b..ich this Appeal is fiJ.ed is a Compliance Order 

signed by Dr.. H1..::gh ~.r. A--v-ch"=r, the Regional Water Quali"!:y Manager of DER's Pittsburgh 

regional office. 

4. The Order ·.-:as recciv~d by Appellant on April 13, 1984, and thereafter 

a t.:i..rrP 1 y appeal to the Environ.-::.ental Eearing 13oard 'i~S filed. • 

5. Appellant filed a Petition for Supersedeas. A hearing o;.ofas held Ma:"}' 21, 

1984, at wrJ.ch attorneys for Appellant and for DEP. pr8sen.teC. oral ~-rgu..rrent. Briefs 

h3.d previously beer. filed. No testimony -, .. ;as offered or received at the tirr.e of the 

supersedeas ;::.rg' ..:me..."":t. 

6. T.:.e Beard. de"":ied the Petition for Supcrsede&s in an Opinion and Order 

dat-.ed July 3, 1984. 

7. The effect of the appealcd-fro.':l order v.ras to i.."'!'.Irediately cease t-.he 

operation of t.~e mine, and to req2ir~ submission of either a repenmittL"":g application 

within sL"'{ty {60) days of the date of the Order, or, in the altcrna.ti"'i.'e, 2 

re::la•:ation plar. su!::mi"!:ted withi.r1 ninet1 (9C) days of t.-..e date o-f t.~e Order. The 

Order further required th;::.t if a rcclwna.tion plan was suhni tted, that it must be 

canpleted ·.-:it.~in :::ixty (60) day::: of the date of .:::.pproval of the rec:larr.ation plan 

by the Dep:lrtrent. - 88 -



8. The coal mine that is the subject of the Order is knc:Mn and 

referred to as the Bloem Nl.mlber One Mine, located on legislative Route T.,:688 

off of Route T-748, approximately two miles south of Seanor, Pennsylvania, in 

Paint 'Iownship, Sanerset County. 

9. From 1968 until March 2, 1984, the Bloom Number One Mine was 

operating under Pennit No. 467M034, which had been validly issued by the 

Pennsylvania Sanitary Water Board, predecessor agency to the Department of 

Envirormental Resources. 

10. F:rcm and after 1968 up until the t:ime of issuance of the Order, 

the Bloom Nurber One Mine was operating as an active mine. 

11. The Bloom Number One Mine is a one-man mining operation, <»m.ed 

and operated by Appellant h:imself. Appellant has no employees. 

12. The roal from Appellant's mine does not enter interstate corrmerce. 

13. The mine in question is an underground mine. 

14. It is been previously held in the case of Morton v. Bloom, 373 F. 

Supp. 797 (1973) that Appellant's mine did not affect interstate ccmnerce and 

was not subject to the provisions of the Federal Coal-Mine Health and Safety Act, 

30 USCA §801 et ~· 

15. On A~~.;gust 26, 1981, the United States Department of Interior, Office 

of Surface Mining entered into a Consent Decree regarding Appellant' s mine. 

16. The Bloan Number One Mine has approxirna tel y 3. 5 acres of coal 

remaining to be mined Appellant has extracted approximately 2,200 tons per year 

of coal, on the average, since 1968, which canprises approxima.tely .33 acres per 

year of coal mining. 
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17. Appellant is banned by the cessation order in that his source of 

incane has been terminated. 

DISCUSSION 

The DER carpliance order which fonns the subject matter of this appeal 

requires Appellant to cease his coal mining operation until such tine as he 

sul::mi ts a canplete repe:r:mi tting application pursuant to 25 Pa. Code :§86 .12. 

The order is based upon DER 1 s Clete:r:mina tion that Appellant 1 s prior penni t 

has expired and that Appellant would have to reapply for a pe:r:mit urrler the 

regulations now in force, i.e., the regulations which were adopted by the 

Environmental Quality Board in conjunction with Pennsylvania's attainment of 

priroa.:ry jurisdiction for the enforcement of its mining laws (primacy). 

Appellant contends that his operation should not be subject to the prinacy 

regulations, but rather, should be governed by the law which was in effect prior 

to the attainment of primacy. 

The DER ccrnpliance order cites Appellant for violations of section 315 

of the Clean Streams Law, 35 P.S. §691.315, and of 25 Pa. Code sections 86.11, 

86.12 and 86 .13. Section 315 of the Clean Streams Law reads in pertinent part as 

follows: 

(a) No person or municipality shall opere te 
a mine •.. unless such operation ... is 
authorized by the rules and regulations of 
the department or such person or municipality 
has first obtained a pennit fran the department. 
35 P. S. §691.315 

Section 315 is the source of the basic permit requirement which DER is 

seeking to enforce in the instant canpliance order. The language quoted arove 

was not changed by the adoption of certain amendments to the Clean Streams Law 
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which were required in order for Pennsylvania to attain primacy from the 

federal goverrment. A penni t was required prior to primacy. HONever, rrany 

significant changes were effected by the primacy amendrrents. Under the 

federal Surface Mining Control and Reclamation Act, 30 u.s.c. §§1201 et ~·, 

(the "federal act") in order to be granted primacy a state must adopt a regulato:ry 

schane which is at least as stringent as the federal law. 30 u.s.c. § 1253. 

'Ihe primacy amendments with which this appeal is concerned were contained in 

two acts: the Act of October 10, 1980, l?.L. 894, No. 157 (amending the Clean 

Streams Law), and the Act of October ·10, 1980, P.L. 835, No. 155 (amending the 

Pennsylvania Surface Mining Conservation and Reclamation Act, 52 P. s. §§1396 .1 

et ~·, (the "Surface Mining Act") . The regulations which were cited in the 

corrpliance order (25 Pa. Code §§86.11, 86.12, and 86.13) were pranulgated 

pursuant to inter alia, the Clean Streams Law and the Surface ~ing Act, as amended. 

(Chapter 86 was pranulgated the day after the federal governnent granted 

Pennsylvania primacy. See 12 Pa. Bull. 2882, (July 31, 1982); 47 Fed. Reg. 

33,050- 83 (July 30, 1982.» 

Before addressing Appellant's arguments, a brief recounting of the facts 

of this appeal is appropriate. Appellant operates a deep bituminous coal mine in 

sanerset County, Pennsylvania. He perfonns all the duties incident to ope11ation 

of the mine himself and has no employees. Fran 1968 until March 2, 1984, Appellant 

was operating under a pennit which had been issued to him by the Permsylvania 

Sanitary water Board, the predecessor agency to the Depart:Irent of Environmental 

Resources. DER has determined that this permit expired on March 2, 1984. The 

canpliance order from which this appeal is taken was issued as a result of this 

detennination. Appellant has refused to comply with the complian::::e order because 

he believes, in essence, that DER is applying the "wrong'' law to his operation. 
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Appellant offers two main arguments, whili::h can be smmarized as follows. 

Appellant first argues that when the Permsylvania legislature adopted the primacy 

amendrrents, it was its intention to change Permsylvania law to the mini.rmlm extent 

possible consistent with the requiranent of the federal Act that the state law be 

at least as stringent as the federal. Therefore, Appellant asserts, he should 

not be required to submit a repennitting application merely because the State has 

amended its mining laws in order to gain primacy. In support of this argunent, 

Appellant relies heavily upon two statements made by the legislature in conj1.m.ction 

with the adopticn of the primacy amendnents. The first of these is that: 

It is hereby determined that is is in the 
public interest for Permsylvania to secure 
pri.rraiy jurisdiction over the enfo:rcanent 
and administration of Public Law 95-87, the 
Federal Surface Mining Control and Reclarna tion 
Act of 1977, and that the General Assembly 
should amend this act in order to obtain 
approval of the Permsylvania pr<:XJram by the 
United States Department of the Interior. 
It is the intent of this act to prese:rve 
existing Pennsy 1 vania law to the maxi.mun 
extent possible. (emphasis supplied). 

The second statement which Appellant cites reads: 

In order to maintain prima.:ry jurisdiction over 
coal mining in Pennsylvania, it is hereby 
declared that for a period of two years from 
the effective date of this act the department 
shall rot enforce any provision of this act 
which was enacted by these amendments solely 
to secure for Pennsylvania prima:ry jurisdiction 
to enforce Public Law 95-87, the Federal Surface 
Mining Control and Reclamation Act of 1977 (30 
U.S.C.A. § 1201 et seq.) if the corresponding 
provision of that act is declared l.m.constib.,tional 
or othe:rwise invalid due to a final judgment by a 
Federal court of corrpetent jurisdiction and not 
l.IDder appeal or is othe:rwise repealed or invalidated 
by final action of the Congress of the United States. 
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If any such provision of Public Law 95-87 
is declared unconstitutional or invalid, 
the corresponding provision of this act 
enacted by these amendments solely to 
secure for Pennsylvania primary jurisdiction 
to enforce the Federal Surface Minina Control 
and Reclamation Act of 1977., Public- law 95-87 
shall be invalid and the secretaJ::y shall 
enforce this act as though the law in effect 
prior to these amendn'ents remained in full 
force and effect. 

Section 6 of the Act of October 10, 1980, P.L. 894, No. 157 (amending the Clean 

Streams Law) and section 17 of the Act of October 10, 1980, P.L. 835, No. 155 

(amending the Surface Mining Act). 

Secondly, Appellant argues that the federal govemrrent itself would 

not subject him to the more stringent requirenents found .in the federal Act, 

if the federal law were bein;J applied to his operation. Section 528 of the 

federal Act provideS': 

'Ihe provisions of this chapter shall not 
apply to any of the following activities: 

* * * 
(2) the extraction of coal for cormrerical 

purposes where the surface mining operation 
affects two (2) acres o~ less. 
30 u.s.c. § 1278. 

Appellant claims that his mine is small enough to fall within the language of this 

statuto::ry provision. (DER disputes this contention. Because we have detennined 

that the existence of t..he federal exerrpti'On is irrelevant to the resolution of 

this appeal, we need :not decide this factual dispute.) Thus, he contends, since 

the federal government does not require that mines such as his be subject to the 

fede:ral Act, DER' s application of the requirements of the federal Act through the 

nechanism of a repennitting application carmot be necessru:y because of primacy concerns. 

Further, when tb.e Pennsylvania legislature adopted the primacy a'Uendrnents, it 

expressly stated that it intended to alter Pennsylvania law to the lee:1st extent 

possible. L11 fact 1 Appellant argues, it showed that it intended to tie the nevv 
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Pennsylvania l:equiranents directly to the federal by stating that if any 

provision of the federal law were qecilared: unconstimtional, othe:rWise 

invalid, or were repealed, the corresJ:Onding state provision v.ould be 

deemed invalid. Therefore, he concludes, DER's application of the nore 

stringent post-prirracy requirements to his operation is inconsistent with 

the legislative intent, in that DER is applying sanething more than the 

minimum necessary to conform with the primacy requirements, thereby 

disregarding the legislative resolve to change existing law to the minimum 

extent necessary in order to attain primacy. Appellant believes the 

preprimacy requirerrents should apply since they constituted the pre-existing 

state law which it was the legislature's intention to preserve. 

Appellant's argurrent is not without some rrerit. Nevertheless, we 

canrx:>t accept it. In effect, Appellant is arguing that DER is precluded from 
• 

reevaluating his permit under the presently existing standards becaii7e this 
·I 

reevaluation would amount to a change in existing law. In a sense, this is true; 

the post-primacy regulations will be applied in review of the repermitting 

application. Ho.vever, it ca;mot be said that requiring periodic review of a 

pennit is itself a change in the Pennsylvania law as it existed prior to primacy. 

Certainly, DER possesses the inherent authority to review pe:rmits. When it does 

so it must apply the law that is currently in force. In e~sence, Appellant is 

asJr..ing the Board to grant him an exanption fran the application of the presently 

existing- law, despite the fact that no such exanption is apparent on the face of 

the statutes or regulations. 
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The mandate of section 315 of the Clean Streams law is unequivocal: 

No person shall operate a mine liDless such 
operation is authorized by the rules and 
regulations of the department or such person 
has first obtained a penni t fran the department. 
35 P.S. §691.315. 

In canfonnity with section 315, 25 Pa. Code 586.13 provides: 

Carpliance with pe:mnits. No persons may conduct 
coa.l mining activities except under penni ts 
issued pursuant to this chapter and in carpliance 
with the tenns and conditions of the penni t and 
the requirenents of this chapter, Chapter 87 
(relating to surface mining of coal), Chapter 88 
(relating to anthracite coal), Chapter 89 
(relating to underground mining of coal and coal 
preparation facilities) , and Chapter 90 (relating 
to coal refuse disposal), arrl the statutes 
pursuant to which they were pranulgated. 

Many of the provisions cited in §86.13 were adopted in conjuction with 

t:he.attairment of primacy. Appellant argues that DER carmot apply these regulations ... 
• lo 

to his mining operation. Ho.vever, he does not suggest by what authority DER 

should disregard the regulation. He admits that the state scheme provides no 

exception such as that afforded by section 528 of the federal Act, (Appellant's 

brief at 13), and he has pointed to no other portion of the Clean Streams law, the 

Surface Mining Act, or the regulations pranulgated thereunder which would operate 

as an exemption from the requirements of 25 Pa. Code, Chapter 86. The :Board is 

aware of none. 

DER has little choice other than to apply a duly promulgated regulation. 

The Camronwealth Court has stated that: 

Once the EQB (Environmental Quality Board) has 
establish_ed the regulations, DER has the duty 
of enforcing them. As we perceive the regulato:ry 
scheme, if the EQB has established a regulation 
whereby a specific requirement or prohibition is 
set forth • . . then DER is under an obligation· 
to enforce such regulation litera1ly. 
East Pennsboro To.vnship Authority v. DER, 18 Pa. 
Commonwealth 58, 334 A.2d 798, 803 (1975). 
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'Furthennore, if a regulation of an administrative agency is consistent 

with the statute under which it is pranulgated, the agency's interpretation of 

that regulation is entitled to controlling weight except where the interpretation 

is clearly erroneous or inconsistent with the regulation. Lisa H. v. State 

Board of Education, 447 A.2d 669 (Pa. Cnwlth. 1982); Einsig v. Pennsy: lania Mines 

Corp., 452 A.2d 558 (Pa. Cnwlth. 1982). In citing these cases, we arr aware of, 

and see no inconsistency with, our discussion--in Del-AWARE, Unltd. v. DER, Docket 

Nos. 82-177-H and 82-219-H (Adjudication dated June 18, 1984) at p95ff.--of the 

deference which this Board should pay to DER interpretation of its re<_ Llla.tionsc 

Appellant has not expressly raised the argument that 25 Pa. :ode §8'5 .13 

is inconsistent with the statutes under which it was pranulgated. Apr :llant's 

argument regardin;J the legislative intent rra.nifested by sections 6 and 17 of the 

primacy amendments (quoted supra) is not convincing. Surely simple considerations 

of judicial econany might have pranpted the legislature to state that a federal 

court's finding of unconstitutionality or invalidity ~uld be conclusive within 

the state system as well. A requirement that the state law be treated as invalid 

if the corresponding federal provision is no longer effective does not imply that 

the legislature intended to adopt the federal Act line for line, or that it intended 

to grant an exemption such as that found in section 528 of the federal Act 

(quoted supra). Furthell'!Ore, the "autanatic repeal" provision was not intended 

to be a pennanent portion of the Clean Streams law and the Surface Mining Act. 

By its CMn tenus, the provision expired Octcber 10, 1982, and is no loD3'er of 

aiJ¥ effect. 

In short, DER is 1.mder an obligation to apply the currently existin;J law 

to Appellant's operation. It does not have the discretion to do otherwise. We 

cannot accept Appellant's argument that he should be exempt fran the operation of 
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the currently existing law where there is absolutely no indication that the 

legislature intended to exerrpt small coal operations (such as Appellant's) 

fran that iaw. 

Moreover, there is ample evidence in the state regulatory program that 

the application of the post-primacy regulatory requiranents to operations such as 

Appellant's is consistent with the legislative intent. Under section 3 of the 

Surface Mining Act, 52 P.S. §1396.3, certain no~coal mining activities are 

excluded from the definition of surface Iri.ning, and hence fran the penni t 

requirements of section 4 of the Act, 52 P.S. §1396.4. The definition of 

surface mining provides in pertinent part as follows: 

"Surface mining" shall mean • • • all 
surface activity connected with surface 
or l:ll'ld~ground mining • • • Surface mining 
shall not include (i) the extraction of 
minerals (other than anthracite and 
bituninous coal) by a landowner for his 
a.vn noncamnerica.l use from land a.vned or 
leased by him. • • 
(Enphasis supplied) 

As we recently have held, the exclusion of coal rnininJ from this 

statutory exception "lends credence to the argunent that the legislature intended 

that any rerrova.l of coal, no matter what the amount might be, should be considered 

surface mining" (and hence subject to the pennit requirements of the Surface 

Mining Act) . Black Fox Mining and Developnent Corporation v. DER, (EHB Docket 

No. 84-114-G; Opinion and Order dated September 25, 1984). Indeed, this explicit 

exclusion indicates that the legislature gave consideration to the possibility of 

granting exemptions~ Under these circumstances, we are extremely hesitant to 

~s language, although part of the existing Pennsylvania law prior to adoption 
of the pri.Inacy amendrrents, was reenacted by the legislature at the time those 
amendments were passed. (Section 2 of the Act of October 10, 1980, P.L. 835, 
No. 155.) 
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adopt any suggestion that the legislature intended (explicitly or implicitly) 

to incorporate an exanption such as that contained in section 528 of the federal 

Act, qooted ~upra. 

The existence of the Small Operator's Assistance Fund, contained in 

25 Pa. Code §§86.81 - 86.95, (prcmulgated as a result of the attainrcent of 

pr.ima.cy), likewise SU3'gests that the CatmOnwealth cantenp.lates that r~ven small 

coal mine operators must corrply with the permitting requirements of Chapter 85. 

Under this program DER will provide funding and services to qualified small 

operators who request assistance. An applicant qualifies for assistance if he 

intends to apply for a pennit under Chapter 86 and establ~ shes that :·1e proh .1.e 

total and attributable production of the applicant for ea<. h year of the intended 

permit will not exceed 100,000 tons. 25 Pa. Code §86.83. 

Permsylvania, of course, possesses the authority to enact regulations 

rrore stringent than the federal requirements, so loll<J as the state requirerrents 

do not conflict with the federal schene. The federal Act contains an explicit 

provision which ensures that the state's authority is left undisturbed whereever 

possible. Section 505 of the federal Act, 30 U.S.C. §1255, provides: 

State Laws: 
No State law or regulation in effect on the date of enactment 
of this Act or which may becare effective thereafter, shall be 
superseded by any provision of this Act or any regulations 
issued pursuant thereto, except insofar as such State law or 
regulation is inconsistent with the provisions of this Act. 

2Appellant has extracted app:rox:iroately 2200 tons of coal per year, on the average, 
since 1968 (Joint Stipulation of Facts, paragraph 16). 
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Any provision of any State law or regulation in effect 
UJ?on the da.te of enactment of this Act (enacted AU3U5t 3, 
19 77) , or which may becare effective thereafter, which 
provides for more stringent land use and environmental 
controls and regulations of surface coal mining and 
reclamation operation than do the provisions of this 
Act or any regulation issued pursuant thereto shall 
not be construed to be inconsistent with this Act. 
The SecretaJ:y shall set forth any State law or regulation 
which is construed to be inconsistent with this Act. 
Any provision of any State law or re:rulation in effect 
on the date of enactment of this Act (enacted August 3, 
1977), or which may becane effective thereafter, which 
provides for the control and regulation of surface 
mining and reclamation operations for which no 
provision is contained in this Act shall not be 
construed to be inconsistent with this Act. 

Appellant does not contend that the State's imposition of its pennit 

requirerrents under circumstances where the federal law 'II\Ould grant an exemption 

cbes violence to the federal regulato:ry scheme. Since such a requirement is 

"nore stringent" than the federal requirements, it, as a matter of law, is 

"not to be construed to be inconsistent with (the federal Act)." In 

Permsylvania Coal Mining Association v. watt, 562 F. Supp. 741 (M.D.Pa. 1983), 

the court upheld the approval by the Secreta:ry of the Interior of a Pennsy 1 vania 

regulato:r:y program enacted pursuant to the federal Act even though the Pennsylvania 

regulation was nore stringent than the federal require:nents. In light of this 

holding, any argument that the federal governnent disapproves of more stringent 

state regulato:r:y provisions cannot prevail. 

Appellant cites Arsenal Coal Can:pany v. DER, 477 A.2d 1333 (Pa. 1984) 

as support for his argunent that application of the post-primacy regulations 

to his operation is inconsistent with the stated legislative intent to preserve 

existing state law and to adopt only those requirements necessa:ry to attain 

primacy. Contra:r:y to Appellant's assertions, Arsenal does not hold that state 

law prohibits the Environmental Quality Board from enacting regulations above 

and beyond those necessa:r:y for primacy. The Arsenal court was ruling on the 
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jurisdiction of Ccmnonwealth Court to entertain pre-enforcement challenges 

to regulations affecting Pennsylvania's anthracite industJ:y. Since the Court 

ruled that Comnonweal th Court erred in refusing to exercise its jurisdiJction 

it remanded the case without having to address the issue of the propriety of the 

regulations. It did I'lOte, ho.vever, that the federal Act specifically exempts the 

regulation of anthracite mining from the federal requirements and :permits the 

states to continue with their own programs in certain areas. Therefore, the 

issue of the regulations' conformity with the primacy requirem:mts was not 

squarely presented to the Court. 

Since we have determined that DER has the authority and indeed , the 

duty, to apply the regulations contained in 25 Pa. Code, Chapter 86, we need 

not address Ap:pellant' s contention that the federal courts have declared his 

mine exe:npt fran the federal mining laws. The requirements imposed by the 

Pennsylvania law are tied to the federal only insofar as they establish a 

minimum standard of compliance, that necessary for prlinacy. Pennsylvania 

is free to .impose more stringent requirements and it has done so. 

We recognize that the DER compliance order has deprived Appellant of 

his source of incane. But the ultimate cause of this income loss is Appellant's 

refusal even to apply for renewal of his permit; there is no indication that DER 

will refuse to renew Appellant's permit if he would submit a properly completed 

repermitting application. We simply carmot read into the law an exemption that 

does not exist. Appellant would have us inply an exemption from the repermitting 

requirement based upon nothing other than two not unambiguous statements of 

legislative intent. (See discussion supra.) When the language of the statute 
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or regulation is clear and unanbiguous (as is that of 35 P.S. §691.315 and 25 

Pa. Ccx:le §86.13) the plain language cannot be disregarded in the pretext of 

pursuing its spirit. 1 Pa. C.S.A. § 192l(b). 

Finally, we affinn our ruling of July 3, 1984, (opinion and order at 

this docket number) that section 315 (:h) of the Clean Streams Law, 35 P.S. 

§691.315 (1), does not operate to grant an exemption fran the general pemtit 

requiranents of tbat Act. We find oo merit in Appellant 1 s re::;ruest (at page 20 

of his brief) that we modify this ruling. 

In sumrrary, we hold that DER 1 s order has anple basis in the law and 

therefore, does not constitute an abuse of DER 1 s discretion or an arbitrary 

exercise of its pc:Mers or duties. The appeal is dismissed. 

CDN:LUSICNS OF IAW 

1. The Boa.rd has jurisdiction over the parties and subject rratter of 

this appeal. 

2. Section 315 of the Clean Streams Law, 35 P.S. §691.315, requires 

a penni t for the operation of a mine. 

3. Chapter 86 of 25 Pa. Ccx:le was pranulgated pursuant to the Clean 

Streams Law, 35 P.S. §691.1 et seq., (as amended by the Act of O:::tober 10, 1980, 

P.L. 894, No. 157) and the Pennsylvania Surface Mining Conservation and 

Reclamation Act 52 P.S. §1396 .1 et ~·, (as amended by the Act of O:::tober JO, 

1980, P.L. 835, No. 155). 

4. Neither the Clean Streams Law nor the Surface Mining Act provides 

an exemption fran the presently existing permit requirements for small coal mine 

operators. 
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5. Chapter 86 of 25 Pa. Code provides no exemption fran the presently 

existing penni t requirements for sna.ll coal mine operators. 

6. Appellant's coal mine operation is subject to regulation under the 

presently existin; provisions of 25 Pa. Code, Chapter 86, and the Clean Streams 

Law, 35 P.S. §691.1 et ~· 

7. The Pennsylvania legislature did not intend to provide srrall coal 

mine operators within the cannon.vealth with an exemption such as that contained 

in the Federal Surface Mining Control and Reclamation Act, 30 u.s.c. § 1278. 

8. Section 315 (1) of the Clean Streams Law, 35 P.S. §691.315 (1) does not 

operate to grant an exemption fran the general permit requirements of that Act. 

9. Whether or not Appellant's operation would qualify for exenption 

under the federal law, the state law is fully applicable and requires that 

Appellant sul::rnit a repe:r:mitting application pursuant to 25 Pa. Code §86.12 

prior to carme:nc:ing mining activities. 

10. Where the Environmental Quality Board has pranulga ted a regulation, 

DER nor:rrally is under an obligation to enforce such lan;uage literally. 

11. DER has not abused its discretion or arbitrarily exercised its 

p<JW'ers and duties by requiring Appellant to cease his mining activities until 

such time as he submits a reper:mitting application pursuant to 25 Pa. Code §86.12. 
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ORDER 

AND NC:W, this 20th day of February , 1985, it is ordered that 

the appeal captioned above is disnissed. 

EDWARD GERJUO · · 
Member 

DATED: February 20 I 1985 

cc: Bureau of Litigation 
Diana J. Stares, Esq. , for DER 
Eugene E. Dice, Esq., Dice & Childe, Harrisburg, for Appellant 
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COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
ll~RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

KING COAL COMPANY 

Y. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 83-112-G 

PARTIAL ADJUDICATION 

By: Edward Gerjmy, Member, March 18, 1985 

Syllabus 

'Ihis is an appeal of several DER forfeitures of l::onds :pJsted in 

conjnnction with surface mining permits obtained by King Coal pursuant to 

the Surface Mining Conservation and Reclamation Act, 52 P.S. 1396.1 et seq. 

The forteitures are affirmed in part and vacated in part. 

The Board 1 s scope of review is to determine whether DER has abused 

its discretion or has performed an arbitrary exercise of its duties or fnnctions. 

In the context of a bond forfeiture appeal, where DER has rret its burden of 

showing a failure to comply with applicable statutes, regulations or rules, 

but where DER has not met its burden of justifying the arronnt of the forfeiture 

it seeks, the Board may rroclify the arronnt of the forfeiture where it appears 

that the co:rrputation of that arronnt by DER was in error, either because of 

rrechanical computational error or because of DER 1 s misapprehension of the law. 
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Where DER has established that more than de minimis violations exist 

on any I?Ortion of the permitted area for which the J::x:md was posted, and where 

the l:x:md provides that liability shall accrue in proJ?Ortion to the acreage 

affected by the mining operation, DER is entitled to forfeit that portion of 

the l:xmd which rorresponds to the acreage affected multiplied by the per acre 

liability specified in the lxmd terms, whether or not a portion of the permit 

area has been reclaimed. Where the bond language provides that liability shall 

accrue in proportion to the acreage affected at a fixed sum "per acre or part 

thereof", a fraction of an acre is treated as equivalent to a full acre for 

the p1JI1X)se of determining the arronnt of liability accrued. 

Where the bond does not provide that liability shall accrue in pro­

portion to the acreage affected, but rather provides that liability shall be 

for the full arromt of the bond, DER is enti tied to forfeit the entire arronnt 

of the bond if it is derronstrated that more than de minimis violations exist 

on any }?Ortion of the permit area for which the bond was posted. 

Where, but only where, the operator has substantially completed 

reclamation of the permit area for which a bond was J?OSted, and no other 

violations exist, DER is not entitled to forfeit any portion of the bond unless 

it can be said with a substantial degree of certainty that the operator has 

neither the ability nor the intention to wholly complete reclamation. However, 

DER need not wait indefinitely for performance of the operator's obligation to 

woolly reclaim. 

Where there is established a causal connection between environmental 

damage on an unpenni tted area and violations of applicable statutes , regulations 

or rules on a bonded permitted area, said environmental damage is the legal 

equivalent of a direct violation of the bond conditions and the existence of 
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such off-permit environmental damage can justify forfeiture of the bond posted 

for the pennitted area. In the absence of such a causal connection between 

off-pennit environrrental ham and violations existing on the pemitted area, 

in general, liability on a bond may be triggered only by violations of the 

permit (s) specifically referred to in the bond itself. 

INTIDDUCI'ION 

'Ihis appeal is a consolidation, under the alx>ve docket number, of 

five separate appeals filed by King Coal ("King") . Each of these separate 

appeals was from an action of the Department of Environmental Resources ( "DER") 

forfeiting surface mining bonds furnished by King. 'Ihe anounts of these bonds, 

and their associated mining sites and penni t numbers, are stated infra, in our 

Findings of Fact. 

Hearings on the :rreri ts of this consolidated appeal were held on 

August 20 and 21, 1984. DER and King have filed post-hearing briefs. Therefore, 

this matter is ripe for adjudication, as follows. 

FINDINGS OF FACT 

l. 'Ihe Appellee in these consolidated appeals is the Co:rnronwealth 

of Pennsylvania, Depart:rrent of Environmental Resources ("DER"), which is the 

agency of the Cornrronweal th errp:>wered to administer and enforce the Clean Streams 

Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. Section 691.1 

et seq. ("CSL"), the Surface Mining Conservation and Reclamation Act, the Act 

of May 31, 1945, P.L. 1198, as a:rrended, 52 P.S. Section 1396.1 et seq. ("SMCRA"), 

and the rules and regulations of the Environ:rrental Quality Board ("EQB") adopted 

thereunder. 
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2. Appellant is the King Coal Company ("King") , a partnership with 

a mailing address of 413 "The Bigelow", Pittsburgh, PA 15219. 

3. King was the penni ttee for a surface mine located in Jenner 

'lbwnship, Sorrerset County, operated pursuant to Mine Drainage Permit No. 4077SM4 

("MDP 4077SM4") and Mining Permits Nos. 1566-6, 1566-6 (A) RE and 1566-6 (A) 2 

(Ex. 2, 3, 5-A, 7-A; Tr I 10) • 
1 

4. King was the permittee of a surface mine located in Jenner Township, 

Sorrerset County, operated pursuant to Mine Drainage Permit No. 4077SM3 ("MOP 

4077SM3") and Mining Pennits Nos. 1566-10 (c), 1566-17, and 1566-4077SM3-01-l 

(Ex. 1, 9-A, 11-A and 13-A). 

5. King was the penni ttee of a surface mine located in Addison Township, 

SoTIErset County, operated pursuant to Mine Drainage Permit No. 4076SM2 ("MOP 

4076SM2") and Mining Pennits Nos. 1566-3, 1566-3(A), 1566-3(A)2 and 1566-13 

(Ex. 1-B, 3-B, 5-B, 7-B and 9-B). 

6. King was the penni ttee of a surface mine located in Addison Township, 

SoTIErset County, operated pursuant to Mine Drainage Permit No. 4076SMS ("MOP 

4076SM5") and Mining Pennit No. 1566-11 (Ex. 2-B and 19-B). 

7. King was the permittee of a surfacemine located in South Bend Town-

ship, Annstrong County, operated pursuant to Mine Drainage Penni t No. 35A 77SM1 

("MOP 35A77SM1") and Mining Pennit No. 1566-9 (Ex. 3-C). 

1 :Eeferences to the transcript on the first (August 20, 1984) and 
second (August 21, 1984) days of the hearing will be designated by Tr I and Tr II 
respectively. King introduced no exhibits; thus "Ex. l" necessarily denotes DER 
Exhibit l, and similarly for other Ex. numbers. 
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Jenner 'Ibwnship, So:rrerset Comty, .MDP 4077SM4 

8. Mining Pennit No. 1566-6 was penni.tted for 21.62 acres (Tr I 12; 

Ex. 3). 

9. With respect to, and as a condition of obtaining Mining Pennit 

No. 1566-6, King submitted to DER Surety Bond No. BD1435, in an anount of 

$21,620.00 (Ex. 3). 

10. Surety Bond No. BD1435 states that liability upon the bond shall 

accrue in proportion to the area of land affected by surface mining at a rate 

of one thouscu:1d dollars per acre or part thereof, but in no case shall such 

liability be for an anount less than five thousand dollars (Ex. 4). 

11. Of the 21. 62 acres pennitted on Mining Pennit No. 1566-6, betv.een 

19 and 20 acres have been affected by King's surface mining activities (Tr I 17). 

12. On those pJrtions of Mining Pennit No. 1566-6 affected by King: 

(a) Spoil material has been excavated, piled up and not 

reclaimed (Tr I 30-35, 82-84). 

(b) An unreclairred haul road remains on the site (Tr I 35). 

13. Mining Permit No. 1566-6(A)RE was pennitted for 15.52 acres 

(Ex. 5-A; Tr I 14-15). 

14. With respect to, and as a condition of obtaining Mining Pennit 

N:>. 1566-6 (a)RE, King submitted to DER Surety Bond No. BD1631, in an anount of 

$32,235.00 (Ex. 6-A). 

15. Surety Bond No. BD1631 states that liability UpJn the bond "shall 

be for the arrount specified herein"; accrual of liability in propJrtion to the 

area affected is not rrentioned (Ex. 6-A). 

16. Of the 15.52 acres penni.tted on Mining Pennit No. 1566-6 (A) RE, 

14 acres were affected by King's surface mining activities (Tr I 17-18). 
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17. Mining Pennit No. 1566-6(A)2 was pennitted for 20.19 acres (Ex. 7-A). 

18. With respect to, and as a oondition of obtaining, Mining Pennit 

No. 1566-6 (A) 2, King sub:ni tted to DER Surety Bond No. BD1666, in an arrount of 

$32,890.00 (Ex. 8-A). 

19. The language pertaining to liability in Bond No. BD1666 is the 

sane as in Bond No. BD1631 (see Finding of Fact 15). 

20. Of the 20.19 acres pennitted under Mining Pennit No. 1566-6 (A) 2, 

awroxirnately ~ty acres were affected by King's mining activities (Tr I 20). 

21. On those I=Qrtions of Mining Pennits Nos. 1566-6 (A) RE and 1566-6 (A) 2 

affected by King: 

(a) Backfilling has not been acooii"plished (Tr I 16). 

(b) A highwall, and an unreclairred open pit containing water, 

extend across the two pennit areas <rr I 16-22, Exs. 19-A; 21-A). 

(c) Mining equipment needed for reclamation has been removed 

from the penni t areas (Tr I 16, 22) • 

Jenner 'Ibwnship, Sorrerset County, .MOP 4077SM3 

22. With respect to, and as a condition of obtaining the mining permits 

for the acreages listed below, King subrni tted to DER the following bonds in the 

indicated arrounts (Exs. 10-A, 12-A, 14-A) : 

Mining Pennit Acres 
Number Permitted Bond Bond Anount 

1566-lO(c) 18.4 Surety Bond BD1830 $33,100.00 

1566-17 13.7 Surety Bond BD1965 22,800.00 

1566-4077SM3-01-l 10.9 Collateral Bond, 22,300.00 
Certificate of r::e-
posit No. 20240 
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23. The language pertaining to liability in each of the bonds listed 

in Finding of Fact 22 is the same as in Finding of Fact 15. 

24. Previously, before forfeiture of Surety Bond BD1830 was ordered, 

DER had approved a partial s~ge I release of bonds for 16. 5 acres on Mining 

Pennit ~. 1566-lO(c), in an arro1.mt equal to $24,800 (Tr I 41; Ex. 10-A); therefore 

only $8,300 of this bond now remains subject to forfeiture; in DER's J:X>Ssession. 

25. All of the acreage pennitted on Mining Pennit No. 1566-10 (c) was 

affected by King's surface mining activities (Tr I 41). 

26. On the 16.5 acres on ~.ining Pennit No. 1566-lO(c) where a partial 

bond was released, the following conditions exist: 

(a) Surface water runoff has produced an erosion channel 

greater than one foot deep, causing sedirrEntation at the lower end of the site 

(Tr I 42,45; Ex. 24-A). 

(b) Revegetation is sparse and inadequate on rx:>rtions of 

the site (Tr I 42,44; Ex. 23-A). 

(c) An inadequately reclaimed sedimentation basin remains 

on the site (Tr I 42). 

(d) A contour channel which is required to be rerroved 

remains on the penni t area (TR I 4 3) . 

27. All of the acreage permitted on Mining Per:mit No. 1566-17 was 

affected by the surface mining activities of King Coal (Tr I 47). 

2 8. On the area oovered by Mining Penni t No. 1566-17: 

(a) Spoil material is piled on the site (Tr I 48-9; Ex. 26-A). 

(b) There exists a discharge emanating from the toe of SJ:X>il 

piled on Mining Permit 1566-17, which discharge flows from the toe of SJ:X>il along 

the haul road and into nearby woods off the pennitted area (Tr I 52, 54-56; 

Ex. 28-A). 
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(c) '!he discharge fran the toe of spoil has a pH of 5. 8, 

a concentration of manganese of 15.3 ng/1, and a concentration of iron of 

9.2 mg/1 (Ex. 15-A). 

29. All of t.he acreage pennitted on Mining Pennit N:>. 1566-4077SM3-

01-1 ("01-1") was affected by King's surface m:i..nirg activities (Tr I 47). 

30. On the area oovered by Mining Pennit 01-1: 

(a) Backfilling has not been acconplished, as there exists 

an open pit approxirna.tely 450 feet long, 60 to 80 feet wide, and 30 to 60 feet 

high (Tr I 48, 60, 64; Ex. 29-A). 

(b) Feclamation has not been ccnpleted (Tr I 65) • 

(c) 'Ihere is no equiprent on the site capable of perfonning 

backfilling and revegetation of the open pit (Tr I 48, 66}. 

· Addison 'Ibwnship, Somerset County, MOP 4076SM2 

31. With respect to, and as a condition of obtaining the mining pennits 

for the acreages listed below, King sul:::mitted to IER the following bonds in the 

indicated arronnts (Ex. 3-B, 4-B, 5-B, 6-B, 7-B, 8-B, 9-B, lQ-B): 

Mining PenTiit Acres 
Number Pennitted Bond Bond Anount 

1566-3 13.13 Collateral Bond, 
CErtificate of 
J:Eposit #10544 $ 7,549.75 

1566-3 (A) 16.03 Collateral Bond, 
cashiers Clleck 
#265244 8,015.00 

1566-3(A)2 10.43 Surety Bond #13366 10,430.00 

1566-13 15.57 Surety Bond 113751 15,570.00 
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32. The oollateral bond for Mining Permit No. 1566-3 states that 

liability upon the bond shall accrue in proportion to the area of land affected 

by surface mining, at a rate of $575 per acre or part thereof, but in no case 

shall such liability l:Je for an arrount less than $5,000 (Ex. 4-B) . 

33. Of the 13.13 acres permitted on Mining Permit No. 1566-3, ten 

acres were affected by King's surface mining activities (Tr II 10). 

34. Nine of the ten acres affected on Permit No. 1566-3 have l:Jeen 

satisfactorily reclaimed, except for a small area about 10 feet by 100 feet, on 

which there is SOIIE erosion (Tr II 11, 44) . 

35. On the remaining (not included in Finding of Fact 34) affected 

acre on Permit No. 1566-3, there exists a sediment pond, which cannot l:Je rerroved 1 

mw=ver, 1..n1til t..~ final vegetative growth has been approved (Tr II 45) . 

36. If the aforeiiEntioned 10 ft. by 100 ft. erosion area \see Finding 

of Fact 34) were filled in, stabilized and planted, there would l:Je no other 

outstanding· violations on Mining Perm.i t No. 1566-3, and DER' s inspector Joel 

Pontorero would l:Je willing to grant the backfilling approval needed for King to 

secure partial bond release on this mining permit (Tr II 46-47). 

37. The collateral bond for Mining Permit No. 1566-3 (A) states that 

liability UfOn the bond shall accrue in porportion to the area of land affected 

by surface mining at the rate of $500 per acre or part thereof, but in no case 

shall such liability l:Je for an arro1..n1t less than $5,000 (Ex. 6-B). 

38. Of the 16.03 acres permitted on Mining Permit No. 1566-3(A), 

16 acres have been affected by King's surface mining activities (Tr II 12). 

39. On the aforeiiEntioned 16 acres affected by King (Tr II 12, 48-50): 

(a) Six acres have l:Jeen reclaimed and planted. 

(b) Eight acres have been regraded, but topsoil has not been 

spread, so that planting has not l:::een accomplished. 
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(c) The remaining two acres contain a haul road and 

sedimentation pond, and have not been fully reclaimed. 

(d) Accelerated erosion, accorrp.anied by water discharges 

into the sedimentation pond, is occurring at a number of locations on the not 

fully reclaimed acreage. 

(e) Aside from the fact that reclamation has not been 

completed on the ten acres rrentioned in paragraphs (b) and (c) irrmediately supra, 

the accelerated erosion rrentioned in paragraph (d) is the only violation presently 

observable on the site; the dischargE;!S are not in violation at this tine. 

(f) However, if the sedimentation pond were not collecting 

these discharges (e.g., if the sedirrentation pond were reclaimed), the discharges 

probably would require treatment to prevent their leaving the site in violation 

of effluent limitations. 

40. The surety bonds 13366 and 13751, for ~1ining Pennits 1566-3(A)2 

and 1566-13 respectively, each state that liability up::m the bond shall accrue 

in proportion to the area of land affected by surface mining at the rate of 

$1,000 per acre or part thereof, but in no case shall such liability be for an 

amount less than $5,000 (Ex. 8-B, 10-B). 

41. Of the 10.43 acres pennitted on Mining Pennit No. 1566-3(A)2, one 

acre was affected by King's mining activities, but this one acre has been reclaimed 

and no violations exist on Mi_ning Permit No. 1566-3 (A) 2 (Tr II 51). 

42. Of the 15.57 acres permitted on Mining Perrr~t No. 1566-13, 13 acres 

have been affected by King's surface mining activities (Tr II 43). 

43. On those portions of Mining Permit No. 1566-13 affected by King 

(Tr II 25-26; Ex. 18-B): 

(a) 'Ibpsoil has not been spread on the area. 
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(b) The area has not been planted with a permanent cover 

species. 

(c) Erosion and sedimentation controls are substandard and 

nru.st :re upgraded. 

Addison 'Ibwnship, Sorrerset Comty, MDP 4076SM5 

44. Mining Permit No. 1566-ll was pennitted for 24.36 acres (Tr II 28; 

Ex. 19-B). 

45. \.Vi th respect to, and as a condition of obtaining Mining Penni t 

No. 1566-ll, King Coal sutrnitted to DER Surety Bond No. 13358, in the arrount of 

$24,360.00. 

46. The language pertaining to liability in Bond No. 13358 is the 

sarre as in surety bonds 13366 and 13751 (see Finding of Fact 40). 

47. Of the 24.36 acres pennitted on Mining Permit No. 1566-ll, 23.38 

acres were affected by King Coal's mining activities (Tr II 28). 

48. The following ronditions exist on Mining Permit No. 1566-ll: 

(a) There is an absence of adequate treatment facilities 

(Tr II 29). 

(b) There are no signs and rrarkers to identify the operation 

(Tr II 29). 

(c) Ground and surface water rronitoring reports have not 

reen submitted (Tr II 29). 

(d) A discharge of acid mine drainage emanates from the 

mining permit and flows to the waters of the CoiTIIIDnwealth, an urmarred tributary 

to White's Creek, which discharge (Tr II 31-32; Ex. 22-B): 

{i) contains concentrations of iron exceeding 
-

7.0 rrg/1. 
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(ii) contains concentrations of manganese exceeding 

4.0 ng/1. 

(iii) has a pH less than 6.0. 

(iv) has concentrations of acid exceeding the 

alkalinity. 

South Bend 'Ibwnship, Annstronq County, .MDP 35A77SM1 

49. Mining Permit No. 1566-9 was pennitted for 10.4 acres (Ex. 2-C). 

50. With respect to, and as a condition of obtaining Mining Pe:rnri.t 

1566-9, King submitted to DER Surety Bond No. BD1428, in the arrount of $5,980.00 

(Ex. 3-C). 

51. The language pertaining to liability in Bond No. BD1428 is the SanE 

as in the collateral lxmd for Mining Penuit :rb. 1566-3 (see Finding of Fact 32). 

52. All of the 10.4 acres pennitted on Mining Pe:rrrit 1566-9 were 

affected by King's surface nri.ning activities (Tr II 69, 111). 

53. King's mining activities affected over 17 acres of unpe:rnri.tted 

land in the vicinity of Mining Permit 1566-9 (Tr II 69-70). 

54. The following conditions exist on Mining Pe:rnri.t 1566-9: 

(a) Inadequate erosion and sed.i.rrentation controls, including 

a breached sedin:ent pond on the site (Tr II 68, 73; Ex. 6-C). 

(b) The presence of a silt fan, a portion of which lies off 

the permitted area and within 100 feet of a stream barrier (Tr II 70-73; Ex.S-C, 8-C), 

(c) Erosion rills and gullies which are greater than nine 

inches deep, including a large erosion gully which runs the entire slO:f.'€ length 

of the site and is t~ to six feet in depth (Tr II 68, 74-78, 82, 89; Ex. 7-c, 10-C, 

14-C, 20-C, 21-c). 
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55. In addition to the conditions listed in Finding of Fact 54, 

there are improper diversion ditches and outlets on the permitted area of 

Mining Permit 1566-9 which have caused erosion off the permit area, including 

erosion gullies (Tr II 84-86). 

56. King' s mining activities on tmpermi tted land also have caused 

erosion (Tr 87) . 

In General 

57. King received tinely and sufficient notice of all the appealed­

from forfeitures, including sufficient notice of the reasons for the forfeiture. 

58. John R. Woods, one of King's ~ partners, conceded that King 

had not backfilled sorre of the sites whose tends DER seeks to forfeit, e.g., 

the area covered by MDP No. 4077SM4 (Tr I 96-99). 

59. Mr. Woods ascribed King's backfilling failures to his inability 

to find a subcontractor who WJuld do the backfilling (Tr I 98-101). 

60. Mr. Woods ascribed his inability to find a subcontractor to the 

fact that potential subcontractors were tmwilling to defer their payments tmtil 

DER released the tends covering the sites these subcontractors would have 

backfilled (Tr I 99-103, 105-106). 

61. King has not filed for bankruptcy (Tr I 107). 

62. The above-stated conditions existing on the above-listed sites 

(see, e.g., Finding of Fact 54) typically have existed for sorre tine; in 

particular, the areas covered by Mining Permit Nos. 1566-3, 1566-3 (A) and 

1566-3 (A) 2 have been in the sarre condition since approximately October 26, 

1981 (Tr II 26). 
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DISCUSSION 

A. Burden of Proof and Scope of Review 

DER 1 s burden of proof in this appeal is to demonstrate, for each for-

feited bond, that: (1) King failed to comply with the applicable statutes, 

:rules or reguJations, and (2) the dollar amount DER seeks to forfeit has been 

correctly canputed under applicable law. Chester A. Ogden, President Coal Hill 

Contracting Co., Inc. v. DER, EHB Docket No. 82-193-G (Adjudication, August 6, 

19 84) . The Board 1 s scope of review is to determine whether DER carmi tted an 

abuse of discretion or an ami tra:ry exercise of its duties or fnnctions . 

Warren Sand and Gravel Cornpa.gr, Inc. v. DER, 20 Pa. Crnwlth. 186, 341 A.2d 

556 (1975). Custanarily the Board uses the convenient shorthand phrase "abuse 

of discretion" to denote this full scope of review, with full recognition [see, e.g., 

Coolspring To.vnship v. DER, Docket No. 81-134-G (Adjudication, August 8, 1983), 

footnote 1] that the :Fhrases "abuse of discretion" and "arbitrary exercise 

of duties or functions 11 are not wholly synonymous. 

DER's pcst-hearim brief takes exception to the above-described scope 

of review, whether in its full or shorthand version. In particular, DER 

points out that Warren, stpra states: 

The Board 1 s duty is to detennine if DER' s action 
can be sustained or supported by the evidence 
taken by the Board. If DER acts pursuant to a 
mandatory provision of a statute or regulation, 
then the only question before the Board is· whether 
to uphold or vacate DER's action. If, ho.vever, 
DER acts with discretionary authority, then the 
Board, based on the record before it, nay sub­
stitute its discretion for that of DER. 
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DER also points out that Morcoal Company v. DER, 459 A2d 1303 (Pa. Cmwlth 

1983) after affinn:ing the above quote from Warren, supra, has ruled that DER 

has a ma.ndatm:y duty to forfeit surface mining bonds once DER has detemrined 

that the operator (King in the present appeal) has failed or refused to canply 

with the req:uirements of the SM:RA'tin any respect for which liability has been 

charged on the bond." On these bases, DER 1 s :post-hearing brief pro:poses the 

following conclusion of law for the instant appeal: 

The Board' s duty is to detennine if DER 1 s action 
can be sustained or sup:ported by the evidence taken 
by the Board.· Where DER, as here, acts pursuant to 
a mandatory provision of a statute, the only question 
for the Board is whet:her to uphold or vacate DER 's 
action based on the record. 

In other words, DER appears to be arguin; that in the instant appeal 

the Board can uphold or vacate each appealed-from bond forfeiture, but cannot--

by substituting its discretion for DER's-modify the amount of any forfeiture. 

If the immediately preceding sentence correctly states DER 1s pcsi-

tion (the brief is not altogether clear on this issue), we disagree, although 

we agree of course that we are bound by the precepts of Warren, supra and 

Morcoal, supra. In the first place, as DER 1 s :post-hearing brief itself 

recognizes (at footnote 1), the Board surely has the discretion to oorrect 

arithmetical or other mechanical errors in the canputation of the amount to be 

forfeited. The Board 1 s discretion extends beyond this routine function, ha.vever. 

Where DER has met its burden of sha.ving failure to comply with applicable 

statutes, rules or regulations, but where the Board feels DER has not met its 

burden of justifying the arrount of forfeiture it seeks, the Board has the 

discretion to modify the forfeiture amount, even if the Board believes DER 1 s 

sought-for amount is incorrect because of DER 1 s misapprehension of the law 

(rather than merely because of a mechanical canputational error). 
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B. Unchallenged Forfei tur€i3 

These preliminary remarks out of the way, we turn to the specific 

forfeitures DER seeks. Here we note first that King's brief nukes only Jri.mited 

objections to DER's forfeitures. In particular, KL"'lg challenges only the 

follaving forfeitures: 

1. Surety Bond No. BD1435 on Mining Pennit 
No. 1566-b, under MOP No. 4077SM4. 

2. Collateral Bond, Certificate of Deposit i. 
No. 10544, on Mining Permit No. 1566-3, under 
MDP No. 4076SM2. 

3. Collateral Bond, Cashier's Check No. 265244, 
on Mining Pennit No. 1566-3 (A}, under MOP No. 4076~. 

4. Surety Bond No. 13366, on Mining Permit No. 
1566-3 (A}2, illlder MOP No. 4076SM2. 

5. Surety Bond No. ID 1428, on Mining Pennit No. 
1566-9, under MOP 35A7751. 

Therefore, we deem waived by King any challenge to the appealed-fran 

fo:t"feitures other than to the five forfeiture:; listed above. Moreover, in vie,.,r 

o£ the above-listed Findings of Fact for the other unchallenged forfeitures, 

which Findings we have carefully examined, DER obviously has net its burden of 

justifying these forfeitures for the amounts specified in DER' s pest-hearing 

brief. Specifically, in the unchallenged forfeitures, DER now claims--and we 

uphold--the follaving forfeited amounts: 

Mining Pemit 
Number 

1566-6 (A)RE 
1566-6 (A) 2 
1566-lO(c) 
1566-17 
1566-01-1 
1566-13 
1566-11 

Bond 
Nuni:)€r 

Surety Bond BD1631 
Surety Bond BD1666 
Surety Bond BD1830 
Surety Bond BD1965 
Surety Bond BD20240 
Surety Bond No. 13751 
Surety Bond No. 13358 
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Amount 
Forfeited 

32,235.00 
32,890 .oo 
8,300.00 

22,800.00 
22,300.00 
13,000.00 
23,380.00 



We note that the above amounts do not wholly coincide with DER's 

originally claimed amounts. In particular, DER originally forfeited Surety Bond 

No. 13751 in its total value of $15,570 (Finding. of Fact 31, Ex. 27-B); 

similarly, Surety Bond No. 13358 originally was forfeited in its total value 

of $24,360 (Finding of Fact 45, Ex. 28-B). For the other bonds listed imme­

diately above, the amounts DER claims and upheld by us are the full amounts of 

the bonds, except in the case of Surety Bond BD 1830 where $8,300 is all that 

remains of the original $33,100 following a partial bond release by DER 

(Finding of Fact 24). 

It foll~that in upholding the Forfeitures listed above we simul­

taneously are requiring DER to return a total of $3,550 ($2,570 for Bond 

No. 13751 plus $980 for Band No. 13358) from those bands. 

C. Challenged Forfeitures 

1. Surety Bond No. BD 1435. King's brief does not challenge DER's 

testi.rrony ,enbodied in Finding of Fact 12~ that affected portions of Mining 

Pe:rmit No. 1566-6 have not been reclaimed. Therefore we conclude that DER 

has met its initial burden of shaving King has not complied with applicable 

statutes, rules or regulations; in other words, forfeiture--in an appropriate 

amount-was justified. The issue to be decided is whether DER's requested 

anount of $20,000 is appropriate; King claims the amount forfeited should be 

$19, 000. King notes that DER' s inspector, Joseph Kaufman, when asked hav many 

acres had been affected on Mining Pe:rmit No. 1566-6, said, "Approximately, nine­

teen to twenty acres" (see Finding of Fact 11) . 

On the basis of this response by Mr. Kaufman, King argues that on 

a preponderance of evidence standard DER has not shavn more than 19 acres were 
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affected. Consequently, since Bond PD1435 is a "proportionate" bond, on which 

liability accrues in proportion to the area of land affected at a rate of 

$1,000 per acre (Finding of Fact 10), King concludes DER carmot forfeit more 

than $19,000 fran this bond. DER argues that its inspector's language meant 

"approximately" twenty acres were affected by King's minin;r activities. Con­

seq:uently, DER claims forfeiture of twenty acres at $1,000 per acre, totalin:] 

$20,000. In support of this claim, DER cites Southwest Pennsylvania Natural 

Resources v. DER, Docket No. 81-001-H, 1982 EHB 48, wherein the Board upheld a 

forfeiture of 20 acres at $1,000 per acre on a Finding of Fact reading, "Approxi­

mately 20 acres of land have been affected by surface mining .•• " 

We agree with DER' s result, but not for DER' s reasons. We do not 

nCM knav what language by witnesses in Southwest, supra convinced the Board to 

find that "approximately 20 acres" had been affected in that appeal. The 

testimony well might have been that certainly more than twenty acres were affected, 

in which event the Southwest result would not support DER's a:r:gument. Ho.vever, 

we think the $20,000 result for Bond BD1435 in the instant appeal is forced b y 

the bond la.n:ruage. King seems to forget that the bond states liability accrues 

"at the rate of $1,000 per acre or pa.rt thereof" (emphasis added). We take Mr. 

Kaufman's testimony to mean that somewhat more tJ:an nineteen acres have been 

affected (Finding of Fact 11). King did not rebut this testimony; King rrerely 

challenges DER' s inte:rpretai 'en of Mr. Kaufman's words. The bond language 

means that a full $ 1,000 liability accrues on the affected fraction of an acre 

in excess of the 19 affected acres. In short, we affinn a $20,000 forfeiture 

on Bond BDlB5; DER is to return $1, 620 fran the originally claimed full 

forfeiture of this $21,620 bond (Finding of Fact 9, Ex 16-A). 
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2. Collateral Bond, Certificate of Deposit No. 10544. This collateral 

bond is a proportionate bond, on which liability accrues at $575 per affected 

acre or part thereof (Finding of Fact 32). The testim::my shaved that ten acres 

were affected on Mining Pemdt No. 1566-3, for which this collateral bond was 

issued (Finding of Fact 33) ; of those ten acres, nine have been satisfactorily 

reclaimed, except for a small area of about 1000 sq. ft., on which there is 

sane erosion (Finding of Fact 34). The Board takes judicial notice of the fact 

that an acre is 43,560 sq. ft. DER's avn witness Joel Pontorero, the surface 

rninin:J inspector for the site, testified that the remaining affected acre on 

the site was not in violation, though it contained a sedinent pond w lich coul 

not be rerroved until final vegetative gro.vth on the site had been approved; in 

fact, of the entire affected 10 acres, only the aforementioned 100 sq. ft. 

could be said to be in violation (Findings of Fact 35 and 36). Nevertheless, 

DER argues that forfeiture of the bond is justified. King argues that failure 

to canpletely reclaim 1000 sq. ft. out of a ten acre affected area is insufficient 

justification for forfeiting the entire bond for those ten affected acres. 

We agree with King, though with certain res<".rvations as amplified 

infra. Although Morcoal, supra and <?;Jden, supra use language which can be taken 

to mean that any violation of applicable statutes, rules or regulations merits 

bond forfeiture, we believe that a proper reading of the law and the intent of 

the Morcoal and Ogden decisions is that a sanction as severe as bond forfeiture 

must be justified by rrore than de minimis violations. Or, to put it differently, 

and more accurately, where, but only where, a site has been substantially though 

not wholly canpletely reclain:ed and where no violations beyond the failure 

to wholly reclaim are alleged, it is an arbi tracy exercise of DER' s duties 

or functions to forfeit the bond covering the site unless it can be said with 

a swstantial degree of certainty that themine operator has no intention or no 

ability to wholly canplete the reclamation. 'Ihis language recognizes and 
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affi:rrrs that DER ultimately is entitled to full performance of the bond require-

ments and should not have to wait indefinitely for this perfonmnce .to be 

accarplished. 

In the instant case of Mining Pennit No. 1566-3, the failure to satis-

factorily reclaim 1000 sq. ft. out of 10 acres originally affected must be 

ter:med substantially canplete reclamation; there are no other outstanding 

violations on the site, as we have explained. On the other hand, we do not 

feel that failure to reclaim this 1000 sq. ft. area necessarily must be regarded as 

a de minimis violation, which DER should be required to ignore entirely 

when considering whether to .impose bond forfeiture. Ultimately, King should 

have to repair the erosion and complete the reclamation of the 1,000 sq. ft. 

area, and of course King ultimately also must rerrove and reclaim the sedi.Irent 

:p::>nd presently on the site (Finding of Fact 35). HONever, at the time of the 

bond forfeiture (on May 5, 1983) the canplained-of (by DER) unreclaimed area 

had persisted no nnre than one and a half years (Finding of Fact 62) , not--we 

think--a sufficient interval (in the absence of indications to the contrary, 

such as bankruptcy) to enable one to say with a substantial degree of certainty 

that King had neither the intention nor the ability to cooplete the reclamation. 

It is true that by the time these hearings began, in August 1984, the 

unreclaimed condition on the site had persisted for al.rrost three years, a fact 

we are enti tlerl to take into account in our de novo revie.v of DER 1 s action 

(Warren, supra); three years of inaction does suggest that DER could rightly 

conclude King was never going to canplete reclamation. But the Board believes 

there also is sane truth to Mr. Woods 1 claim (Findings of Fact 59 and 60) that 

his inability to secure bond releases has hindered his ability to hire sub-

contractors to perform needed reclamation, although we hasten to add that this 
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claim of Mr. Woods cannot be an acceptable excuse for King's indefinite 

deferral of its duty to corcplete all necessru:y reclamation. 

On the basis of the above considerations we cannot dete:rmine with 

substantial certainty that King has neither the intention nor the ability 

to complete the reclamation of the ten acres affected on Mining Penni.t No. 

1566-3. Therefore we judge that forfeitUre of the collateral bond, ·certificate 

of deposit No. 10544, rray have been an arbitrary exercise of DER's duties 

or functions • HONever, we raw do not rule finally that this bond forfeiture vras 

an arbitrary exercise of DER's duties or functions, warranting overturn of 

DER's forfeiture order, because we are unwilling to risk the chance that the 

bond liability--which terminates five years after surface mining operations on 

the site have ended--will lapse before DER justifiably can conclude King never 

is going to carplete the reclamation and therewith justifiably can reorder the 

bond forfeiture. Instead, we shall defer adjudication of this particular 

bond appeal for a period of six rronths, to give King a chance to carplete the 

needed reclamation on this site and to present evidence thereof to the Board. 

At the end of this six rronths period, if the Board has not received evidence 

that King has canpleted the needed reclamation--or at the very least is sincerely 

att.errpting to canplete it-DER's forfeiture of certificate of depa:;it No. 

10544 will be upheld. It will be King's cbligation to present this evidence. 

In the meantime, hc:Mever, irrespective of the six m:mth deferral 

announced in the preceding paragraph, DER irrmediately must return $1,799.75 

(equals $7,549.75 minus $5, 750.00, see Findings of Fact 31 and 32) fran this 

bond to King. This is a proportionate bond, and King. affected only 10 of the 

13.13 originally pennitted acres, at a liability accrual rate of $575 per acre 
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affected. Although DER originally forfeited the entire bond value of $7,549.75 

(Ex. 27-B), DER's brief agrees that DER cannot forfeit more than $5,750. 

3. Collateral Pond, cashier's Check No. 265244. This collateral 

bond is a proportionate bond, CAJ. which liability accrues at $500 per affected 

acre or part thereof (Finding of Fact 37} Of the 16.0 3 acres on Ydning Penni t 

No. 1566-3 (A) , for which this collateral bond was issued, 16 acres have been 

affected. On a literal reading of the proportionality language in this band, 

the unaffected .03 acres whereon liabilitv never accru::d, would entitle King to 

an immediate refund of $15. DER (at footnote 3 of its brief) argues that a 

concern for the difference between 16 • 0 0 and 16.0 3 acres affected would be 

"L11.app.ropriate". King makes no claim for this $15. While we do not agree it 

necessarily would be "inappropriate" to order return of the $15 to King, we are 

inclined to regard this amount as de minimis in the context of the instant 

. appeal, '>vherein DER has forfeited nearly $200,000 worth of bonds. Especially 

in vi.eN of King's failure· to object, we shall proceed as if liability had accrued 

on the entire $8,015 face value of the bond. 

Six of the affected acres have been reclaimed and planted, i.e., 

have been fully reclaimed (Finding of Fact 39). On the remaining ten affected 

aGJ:es, hc:wever, reclamation has not proceeded past regrading, and accelerated 

E>.:rosion--accanpanied by water discha.rges that may require treatment in the 

future--is occurring at a number of locations on these ten acres. Failure to 

canplete reclamation is a violation of applicable law, of course; in addition, 

King's failure to establish and :rraintain adequate erosion and sedimentation 

controls on the site, so as to prevent the observed accelerated ercsion, is a 

violation of 25 Pa. Code §87.106 and of 25 Pa. Code Chapter 102. 
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On the basis of the above facts, DER claims forfeiture of the en tire 

face value of the bond. King argues that full forfeiture is not justified 

because King "has substantially carplied with the portion of the bond which 

deals with the backfilling and grading" (King post-hearing brief, p.8); there­

fore, King goes on to say, King is entitled to 60% of the bond (i.e. $4,809), 

the percentage no:r:mally released after so-called "backfill approval" by 

DER, 25 Pa. Code §86.172. In the alte:rnative, King argues that it is entitled 

to a return of $3,000 for having completely reclaimed six acres on which 

liabilicy originally accrued at a rate of $500 per acre. 

In evaluating these respective claims by DER and by King, we first 

remark that under the circumstances recounted in Find of Fact 39, King cannot 

be said to have "substantially canpletely" reclaimed the site; indeed, full 

reclanation of six acres out of 16 affected, with rrere regrading of the 

:remaining ten, would be a long way from "substantially canplete" reclamation 

even if the reclamation insufficiencies were not bein:J nanifested by accelerated 

erosion. Therefore the consideration> discussed ~a, under col1.a:teral bofrl, 

certificate of Deposit No. 10544, are not ge:r:mane to the instant collateral bond, 

cashier's check No. 265244. There is no doubt that DER met its burden of 

sha.ving the bond forfeiture action taken on cashier's check No. 265244 was 

justified, for King's failure to corrply with applicable statutes, rules or regula­

tions. In particular, for check No. 265244 there surely was no requirement that 

DER refrain from imposing forfeiture until one could be substantially certain 

King had neither the intention nor the abilicy to cauplete reclamation. Given Finding 

of Fact 39, DER 's ducy to forfeit the bond without further temporizing was explicit 
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and incontrovertible under the rule laid down 1::¥ Mon:oa1, ~- DER's 

action of forfeiting check No. 265244 is affinned. 

'Itn:s we turn to the secarrl p:rong of Dm. •s bmrlen, namely--grant-erl. the 

forfeiture action was justified--sha,ring tbe dollar amcunt forfeited was cor­

rectly canputed under applicable law. om. az:gues, prinBril.y c:n the aut:barity 

of American Casualty of Reading v. DER, .).981 mB 1 aoi 441 A.2d 1.383 (Pa. 

Cn:wlth 1982) , that because the bonds cu:e penal. lxD1s DFR DB:Y forfeit the enti..J:e 

amount of the bond corresponding to the cczea.ge affected for ax:;y (p:msweb1y 

more than de minimis) failure of King- to ca~p1y with all .:requil:ements of 

the bond, whether or not sate portion of the pennit cn:ea. coveLed 1:¥ the bad 

has been fully reclaimed. We agree with DER's legal argooent., ~ liJe do so 

rather reluctantly because we feel it repzesents px:1r public policy. Insisting 

that the entire bond can be forfeited by DER even if on1y a snall fi:act:.i.a:t of 

the site (just enough to exceed de mi.nimis) has not been adequately .:reclaimed, 

makes it rational for an operator with limited capital to :reclaim ID affected 

:[X)rtion of his site rmless he is confident be can :ma:r:sba1 the capital needec1 

to canplete reclamation of the ent::il::e si-te. Of CI01KSe, DER cannot pezm:it 

surface mine operators to escape pena1ties :for IDt ful1y CCJJP.let.ing their 

surface mining obligations; but it seaos to us that or::Dpliance with :reclamJB:ticn 

re:rW-rements will be better fostered 1::¥ punishing i.ncx:Dpl.ete :reclamation via 

civil penalties and/or other penalties pnwided by the 9CRA 52 P.S. §1396.22 

and § 139 6 . 2 3, rather than via the device of regul.ar1y farlei:ting the en.ti:re 

bond for any more than de minimis failure to c:mpletely reclaim. 

These policy considerations cu:e :irrelevant, :however, because we 

find no legal flaws in DER's aDJU~~imt described in the pzeceding pazagrafh. 
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The obligations of DER and King in this forfeiture dispute are governed by 

the language of the instant bond, which fo:rms a contract between these 

parties. Ogden, supra. The relevant bond language, in full, is: 

mi THE CONDrriON OF THIS OBLIGATION is such that 
if the said surface mine operator shall faithfully 
perfonn all of. the requirements of (1) Act 418, (2) the 
Act of Assarbly approved Jm1e 22, 1937, as amended, 
known as "The Clean Streams Law" (Act 394), (3) the 
applicable rules and regulations pranulgated thereunder, 
and (4) the provisions and conditions of the permits 
issued thereunder and designated in this bond (all of 
which are hereafter referred to as "law") , then this 
dlligation shall be null and void, othe:rwise to be and 
renain in full force and effect in accordance with 
the provisions of the law. 

LIABILITY UP<l'I THIS BOND shall accrue in tr te proportion 
to the area of land affected by surface mining at the 
rate of Five Hundred &00/100 ($500.00) Dollars per acre 
or part thereof, but in no case shall such liability be 
for an amount less than Five 'Ihousand($5,000) Dollars, 
as provided in Act 418, and shall continue thereon for 
the duration of surface mining at the operation conducted 
hereunder and for .. a period of five (5) years thereafter 
unless releaseg in whole or in part prior thereto as 
provided by the law. 

This language, to which King made no abjection when it accepted its pennit, 

clearly linplies that the entire accrued liability (proportional to the area of 

land affected) may be triggered by any violation on any portion of the permit 

Site, and does not b!mri.nats for a period of 5 years after the mining operation 

ceases unless released in whole or in part prior thereto. 

Therefore we affinn forfeiture of the entire face value of collateral 

bond, cashier's check No. 265244. In so ruling, we obviously are rejecting--

for the reasons explained in the preceding paragraph-King's aforementioned 

axguments that for this bond King is entitled to a return of either $4, 809 or 

$3, 000, depending on whidl of King's theories the Board cared to adopt. 
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We add that our ruling on this bond is consistent with our holding in 

O;rden, supra that: 

~'Vi th regard to the six acres on each of :penni ts 
1470-1 and 1470-lA which the parties agreed had 
been graded to AOC, the determination of liability 
is slightly more conplex. Grading to AOC constitutes 
partial canpliance with the applicable law. Havever, 
to the extent that further reclana.tion is required, 
there is non-canpliance. As noted above, 25 Pa. Code 
§87 .140 requires more than grading to AOC. Section 4 (h) 
of the SMCRA, 52 P.S. §1396.4(h), requires that DER 
forfeit the bond where the operator has failed to reclaim 
the site in accordance with the law. Conse:;ruently, we 
cannot find that DER ... 'laS abused its discretion in forfeiting 
the p.:>rtion of the. land corresponding to the acres 
affected on :pennits 1470-1 and 1470-lA, despite the fact 
that partial reclama.tion was effected. 

On the other hand, our present ruling is inconsistent with the 

statement in Ogden that: 

DER is justified in forfeiting only that portion of a 
bond which corresponds to the number of acres affected 
and not reclai.Tfled multiplied by the per acre liability 
specified in the terms of the bond. [errphasis added] 

This statement, which actually was not necessary for our actual adjudication in 

Ogden (i.e., was dicta in Ogden), would support King's argurrent that it is entitled 

to a refund of $3,000 for the six fully reclaimed acres on this 16.03 acre 

site. Conse::ruently, for reasons explained supra, this just-quoted staterrent 

fran Ogden is overbroad and herewith is repudiated, along with Ogden's Conclusion 

of Law No. 4 which erploys sane overbroad language. The statement just 

quoted would be correct if the em}!ilasized phrase "and not reclaimed" were 

dropped. 

VJe also add that this discussion of the legal basis for forfeiting 

all of cashier's check No. 265244 is gennane to our previous ruling concerning 

forfeiture of certificate of deposit No. 10544, and indeed to essentially all 
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the forfeitures involved in this adjudication. For iriStance, concerning 

certificate of deposit No. 10544 we have said that we will uphold forfeiture of 

the full $5,750 on this bond, covering ten affected acres of which nearly nine 

have been fully reclaimed, unless within six months Fj.ng presents evidence it 

has carpleted reclamation of the approki.rnately one acre presently remaining 

unreclairned. This holding would be incorrect had we not explicitly repudiated 

the above-quoted Ogden rule. 

4. SUrety Bond 't-.To. 13366. This is another proportionate bond, dm 

which liability accrues at a rate of $1,000 per acre affected (Finding of 

Fact 40) . Only one acre was affected on Mining Pennit No. 1566-3 (A,;' 2 covered 

by this bond, and this acre has been fully reclaimed ..Lea.VL1g no res:L.dual 

violations (Finding of Fact 41) . Nevertheless, DER claims it is entitled to 

a forfeiture on this bond; in fact, DER seeks a $5,000 forfeiture, under "b"!e 

bond language that liability on the bond cannot be less than $5,000 (Finding 

of Fact 40). DER points out that Mining Pe:r:rnit No. 1566-3(A) 2 [along with 

Mining Pennit No. 1566-3 (A)] was an amendment to Mining Pe:r:rnit No. 1566-3. All 

these three just-narred mining penni ts were issued under the sarre mine drainage 

pe:r:rnit, MDP 4076~2. DER also points out that all three bonds issued on these 

three mining pe:r:rnits contain the identical language as in the first paragraph of 

our quote supra fran the language of collateral bond, cashier's check No. 256244. 

On the basis of the language in that paragraph, especially the plural "pennits" 

in the clause "the provisions and conditions of the pennits issued thereunder .. , 

DER argues that liability on bond :No. 13366 covering Mining Pennit No. 1566-3 (A) 2 

is triggered by violations not only on the Pennit No. 1566-3 (A) 2 affected area, 

but also by violations on the affected areas of Pennits Nos. 1566-3 and 1566-3 (A). 
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We have ruled against precisely this contention in Ogden, supra, and 

see no reason to modify that .ruling. The bond language in the aforementioned 

quoted paragraph refers to the pennits designated in this bond; there is no 

indication whatsoever that violations on pennits not mentioned in surety bond 

No. 13366 can trigger liability on bond No. 13366 and/or prevent release of any 

acc.rued liability on that bond. Pennits No. 1566-3 and 1566-3 (A) are not 

Jre.."1tioned in surety bond No. 13366. Moreover, we very much doubt that DER 1s 

unnatural reading of the borrl laiBuage was within the original oontenplation of 

either party when the bond was issued .. 

DER1 s forfeiture of surety bond No. 13366 was an arbitrary exercise 

of DER's duties and functions. 'l"'he forfeiture is reversed. Moreover, the 

full value of the bond must be released to King forthwith; there is absolutely 

no legal basis for DER 1 s oontinued retention of this bond. We recognize that 

in so holding we are going beyond our stated scoJ?e of review, to either uphold 

or vacate the forfeiture action. Requiring DER to release the bond goes beyond 

vacating the forfeiture; but under the facts of this bond appeal, anything less 

tha..Yl immediate release of the bond to King is indefensible. 

5. Su.rE:ty Bond No. BD1428. This bond is a proportionate bond, covering 

Mining Pennit No. 1566-9, on which liability acc.rues at a rate of $575 per 

acre affected (Findings of Fact 32 and 51) • DER 1 s inspector Russell Dill testified 

that all 10.4 acres under Mining Pennit No. 1566-9 had been affected; John 

Woods, one of King's two partners, testified that only 70% of the area on this 

penni t had bea1 affected. we found .r.-1r. Dill 1 s testimony more credible (Finding 

of Fact52). 

DJ1:l1 li.c1s tried to justify forfeiture of this bond on the basis tb.at 

violations on the area covered by the bond have caused environment.a.l darnage to 
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areas outside the pennit bourrlaries (Findings of Fact 54 (b) and 55). DER 

correctly a:rgues that such justification of forfeiture is not ruled out by 

Ogden, supra, where we held that DER could rot forfeit a bond solely because 

the operator also had affected and not reclaimed three unpenni tted acres 

adjacent to the site. In the circumstances considered in Ogden, there was no 

causal,oonnection .between oondi tions on the affected off-penni t area. and viola­

tions on the permitted area; in the instant circumstances the environmental 

damage on the unpennitted area has resulted fran inadequate reclamation of the 

permitted area. Therefore, in the instant circumstances the environmental 

damage on the adjacent pennitted area can be and should be regarded as the legal 

equivalent of violations of the bond conditions (in this case of bond 1301428); 

corresp:mdingly, failure to rerredy these off-pennit violations is justification 

for forfeiture of bond ·BD1428 . Note that, consistent with Ogden, this rl.Uing 

has not rested in any way on Finding of Fact 56. 

King has argued against the imnediately foregoing reasoning, but King's 

logic appears to rest largely on a misapprehension of the scope of our ruling 

in Ogden that failure to reclaim affected unpermitted acreage, without nore, 

could not justify forfeiting a bond covering a permitted area. Thus we conclude 

that forfeiture of this bond, for its total face value, must be upheld. We 

note as well our agreement with DER's view that forfeiture also would be justified 

by the conditions described in Findings of Fact 54(a) and 54(c). Ha.vever, 

King's post-hearing brief (at pp. 11-12) appears to challenge Findings of Fact 

54 (a) and 54 (c) . But since we hold that Findings of Fact 54 (b) and 55 already 

justify forfeiture of bond BD1428, there is no need to further lengthen this 

adjud.ication with a discussion of our reasons for adopting Findings of 

Fact 54(a) and 54(c). 

An Order, consistent with this Adjudication, foll<:Ms. 
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CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and the subject matter 

of this appeal. 

2. The burden of proving the facts that can justify forfeiture of 

the bonds whidl are the subject of this appeal falls onDER. 

3. More particularly, DER's burden, for each forfeited bond, 

is to demonstrate that: (1) King failed to conply with the applicable statutes, 

:rules or regulations, and (2) the dollar amount DER seeks to forfeit has been 

correctly canputed under applicable law. 

4. The Board's scope of reviEM is to detennine whether DER committed 

an abuse of discretion or an arb.i trary exercise of its duties or functions, 

5 . For each appealed- fran bond forfeiture, this soope of reviEM 

means that the Board must either uphold or vacate the forfeiture action; 

ho;vever, once the bond forfeiture action has been upheld, the Board can sub­

stitute its discretion for DER' s in setting the arrount of forfeiture, if the 

Board decides DER's canputa.tion of the forfeiture a.rrount was an abuse of DER's 

discretion. 

6. King has waived any challenge to the appealed-from forfeitures 

other than the forfeitures of Surecy Bond No. ID1435, Collateral Bond Certificate 

of Deposit No. 10544, Collateral Bond cashier's Check No. 265244, 

Surety Bond No. 13366, and Surecy Bond NJ. BD1428. 

7. DER has met its burden of proof for all appealed-fran bond 

forfei tu.res not mentioned in Conclusion of Law 6; these bond forfeitures 

are upheld, for amounts specified precisely in the Order whidl follows. 

8. DER has met its burden of justifying forfeiture of Surety Bond 

No. ID1435, for an amount of $20,000. 
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9. Under the bond language, affectmg between 19 and 20 acres causes 

a liability of $20,000 to accrue; the fractional acreage above 19 acres is 

treated as a full acre for this accrual pw::pose. 

10. A sanction as severe as bond forfeiture must be justified by nore 

than de minimis violations. 

11. When (but only when) a site has been substantially though not 

wholly canpletely reclaimed, and when no violations beyond failure to molly 

reclaim are alleged, it is an arbitrary exercise of DER' s duties or functions to 

forfeit the bond covering the site mless it can be said with a substantial 

degree of certainty that the mine operator has no intention or no ability to 

wholly complete the reclamation. 

12. Ho.vever, ultirrately DER is entitled to full perfonnance of the bond 

requirements, and should not have to wait indefinitely for this perfonnance to 

be accomplished. 

13. Failure to satisfactorily reclaim 1000 sq. ft. out of 10 acres 

originally affected is substantially corrplete reclamation, in the absence of 

other violations. 

14. Failure to reclaim 1000 sq. ft. out of 10 acres originally 

affected is not necessarily a de minimis violation. 

J.S. Under the instant facts concerning certificate of deposit 

No. 10544, when the unreclaimed condition on the 1000 sq. ft. has persisted for 

almost three years, but King claims its inability to secure bond releases has 

hindered its ability to hire subcontractors to perform needed reclamation, 

the Board will not uphold DER's forfeiture action without first giving King 

another six rronths to shOW' it has canpleted--or at least is sinc:erely attemptmg 

to complete-all needed reclarra.tion on the site. 
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16. In the case of collateral bond cashier's check No. 265244, 

full reclarna.tion of six acres out of 16 affected, with mere regrading of the 

remaining ten affected acres, is far fran the "substantially canplete" 

reclamation envisaged in Conclusion of Law 11. 

17. DER's action of forfeiting cashier's check No. 265244 was not 

an arl:>i trary exercise of its duties or functions. 

18. Under the language of collateral bond cashier • s check No. 

265244, and of the other bonds whose forfeitures are the subject of the instant 

appeal, DER may forfeit the entire bond amount for which liability has accrued 

if there has been a more than de minimis failure of King to carply with all 

requirements of the bond, whether or not sane portion of the penni t area covered 

by the bond has been partially or fully reclaimed. 

19 • 'Where tre bond provides that liability accrues in proportion 

to the acres affected, DER is justified in forfeiting only that portion of the 

bond which corresponds to the number of acres affected multiplied by the per acre 

lia lility specified in the tenns of the bond. 

20. Conclusion of Law 19 corrects and repudiates the ovemroa.d 

corresponding rule which fomed Conclusion of Law No. 4 in Charles A. Ogden, 

President Coal Hill Contracting Canpany, Inc. v. DER, Docket No. 82-193-. 6 

(Adjudication, August 6, 1984). 

21. Under the lc.. ";ruage of the bonds whose forfeitures are the 

subject of the instant appeal, liability on any such bond can be triggered only 

by violations of the pe:rmits specifically mentioned in that bond. 

22. DER's forfeiture of surety bond No. 13366 covering Mining 

Pemit No. 1566-3(A)2, for violations occurring on Mining Pemits 1566-3 and 

1566-3 (A) 'das an arbitrru:y exercise of DER' s duties and functions. 
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23. Where there is a causal connection between environmental damage 

on an nnpennitted area and violations of applicable stat li:es, rules or regula-

tions on a bonded pennitted area, said environnental damage is the legal 

e;~ui valent of a direct violation of the bond conditions, and failure to remedy 

such off-permit enviromnental damage can be justification for forfeiture of 

the bond. 

ORDER 

AND NOW, this 18th day of March, 1985, the above-captioned appeal is 

partially dismissed and partially sustained. In particular, it is 'rdered th ,t; 

1. For the bonds listed in the ll!mediately following Tc.Jle, DER' s 

forfeitures are sustained for the arronnts shONn in the third column of the 

Table; DER imnediately may cash those bonds and pay the sustained -:uronnts into 

the Surface Mining Conservation and Reclamation Fnnd. 

Amount Originally Forfeiture Amount Amount Returnable 
Bond Number Forfeited Sustained to King 

BD 1435 $21,620 $20,000 $ 1,620 

BD 1631 32,235 32,235 

BD 1666 32,890 32,890 

BD 1830 8,300 8,300 

BD 1965 22,800 22,800 

BD 20240 22,3C>O 22,300 

Cashier's check 
265244 8,015 8,015 

13751 15,570 13,000 2,570 
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13358 

BD 1428 

$24,360 

5,980 

$23,380 

5,980 

$ 980 

$ 5,170 

2. For the bonds listed :in the above table, whose forfeitures have 

been sustained, DER is to imrrediately return a total of $5,170 to King. 

3. The appeal of the forfeiture of surety borii 13366 is sustained, 

and the bond forfeiture is reversed; the full $10, 430 value of this bond is to 

be released to King forthwith. 

4. Full adjudication of King's appeal of the certificate of deposit 

No. 10544 forfeiture is deferred; for the present, King's appeal of this 

forfeiture is sustained for an amount equal to $1,799. 75, which is to be 

returned to King forthwith. 

5. Within six months fran the date on which DER actually carpletes 

the payments to King which have been ordered in the preceding paragraphs of 

this Order, King is to file a sworn affidavit describing the status of the 

presently uncarpleted reclamation on Mining Permit No. 1566-3; DER is to 

info:rm the Board when the aforementioned payments are carpleted. 

6. The Board will adjudicate the fate of the rana.:ining $5,750 

being held by DER under certificate of deposit No. 10544, as soon as .possible 

after King has filed the af:: ·1avit ordered in paragraph 5 supra and DER has 

had an opportunity to respond to King's filing; if necessary an evidentiary 

hearing will be held. 

The Board retains jurisdiction over the appeal of the certificate 

of deposit No. 10544 forfeiture, but only over that appeal. 

- 137-



8. Failure of King to timely file the affidavit ordered in paragraph 5 

will be cause for i.mnediate dismissal of King's appeal of the forfeiture of 

the renaining $5, 750 being retained by DER under certificate of deposit 

No. 10544. 

ENVIRONMEN!'AL HEAR.JN:; BOARD 

~~~' ANI'HONY J. .JJJ, JR. 
Member 

a~cA--,1 /:Z . 
EDWARD GERJUOY .~ 
Mef!lber 

DATED: March 18, 19.85 

cc: Bureau of Litigation 
Alan s. Miller, Esquire, for DER 
Bruno A. Muscatello, Esquire, of 

Stepanian & Muscatello, Butler, 
for Appellant 
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FRANCIS LAGAN, et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTII SECOND STREET 

THlRDFLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 84-300-M 
Issred: April 12, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and THE TOWNSHIP OF HORSHAM 
and THE TOWNSHIP OF HORSHAM SEWER AUTHORITY, Intervenors 

ADJUDICATION 

Syllabus 

Appellants have appealed the approval by the Department of Environmental 

Resources (DER) of a revision to the Township of Horsham 1 s official sewage 

facilities plan. This appeal is dismissed because appellants, upon whom the 

burden of proof rests, presented no evidence upon which this Board could 

properly sustain their appeal. Although appellants were unprepared for the 

hearing, the Board 1 s denial of their request for a continuance was proper because 

appellants had already been granted one continuance and were warned that no 

further continuances would be granted, and a further continuance would have 

placed a financial burden on the intervenors. 
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INTRODUCTION 

Francis Lagan, et al, appellants, timely filed an appeal, which this 

Board received on August 24, 1984, from an approval dated July 23, 1984, by 

the Department of Environmental Resources (DER) of a revision to the official 

sewage facilities plan of Horsham Township. On August 27, 1984, appellants 

filed a Petition for Supersedeas with the Board. Since Board Member Mazullo, 

to whom this case was assigned, was unavailable for a hearing at the tiire the 

appellants filed the supersedeas petition, Board Member Gerjuoy atterrpted to 

arrange a supersedeas hearing. Appellants, however, infomed Board Member 

Gerjuoy that they were "not in a rush," and thus a pre-hearing conference 

was scheduled with Board Member Mazullo for November 7, 1984. On September 20, 

1984, the Board issued an order allowing the Township of Horsham and the 

Township of Horsham Sewer Authority to intervene in this appeal. 

Appellants are prosecuting this appeal pro se, and at the pre-hearing 

conference, Board Member Mazullo explained to appellants that they had the 

burden of proof in this appeal, and that a hearing on the merits of the 

appeal would be held the week of December 3, 1984, at which time appellants 

should be prepared to present their case. On November 23, 1984, appellants 

requested a continuance of the hearing, which the Board granted. The Board 

rescheduled the hearing for January 10, 1985, and infonned appellants that 

no further continuances would be granted. On the day of the hearing, however, 

appellants requested an additional continuance because one of the appellants, 

Mrs. Elizabeth Steele, was ill. The Board denied this request for a 
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continuance because the Board had infonned appellants that no further con­

tinuances would be granted, and rrore importantly, because an additional 

continuance would place a financial burden upon the intervenors, Horsham 

Township and Horsham Township Sewer Authority, because the project that is 

the subject of this appeal was to be financed in February 1985. 'Ihus the 

hearing in this matter was held, as scheduled, on January 10, 1985. 

FINDINGS OF FACI' 

1. Appellants are Francis L. Lagan, Andrew C. Kurtz, and Dorothy B. 

Kerrnick, of Horsham, PA; and Elizabeth H. Steele of Ambler, PA. 

2. Appellee is the Conm:mweal th of Pennsy 1 vania, Department of Environ­

mental Resources (DER), the agency of the Conm:mwealth authorized to administer 

the Pennsylvania Sewage Facilities Act, 35 P.S. §§750.1-750.20, and the regu­

lations promulgated under this act. 

3. Intervenors are the Township of Horsham (Township) , located in Mont­

gomery County, Pennsylvania; and the Township of Horsham Sewer Authority. 

(Sewer Authority) 

4 . Certain areas of the Township; narnel y Hide-A-Way Hills, Cedar Hill 

Road, oak Terrace Farms Development, and Fox Development, located in area of 

the Township kna-m as "Area D"; have experienced severe on-site septic problems 

for which the Township has attempted to find a solution since 1969. 

5. Ronald Mintz is an individual who owns 216 acres of land in the 

Township. 'Ihis land is kna-m as Country Springs, and the Township has granted 

conditional use approval for the construction of 648 single fmnily dwelling 

units on this land. 

6. No public sewer service existed near the proposed Country Springs 
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develofi11ei1t, and the small lot sizes proposed for Country Springs precluded 

the use of on-lot sewage disposal systems. Thus, Ronald Mintz and his 

partners incorporated Wichard Sewer Corrpany, Inc. (Wichard) for the purpose 

of constructing and operating a sewage trea-tment plant to service Country 

Springs. 

7. On August 28, 1978, the Sewer Authority entered into an. agreement 

with Mintz and the Wichard Sewer Company, which provided inter alia, that 

when the Wichard trea-tment plant was constructed it would reserve 100,000 

gallons per day of sewage treatment capacity to be provided for the Sewer 

Authority at any tiire the Sewer Authority should request it. 

8. DER approved a plan revision to the Township 1 s official sewage 

facilities plan providing for the treatment of sewage from Country Springs 

by the Wichard trea-tment plant, and this approval was upheld on appeal to 

this Board, in an adjudication issued October 16, 1980. Thompson v. DER, 

1980 EHB 224. 

9 . This Board also upheld, on appeal, DER 1 s issuance of an NPDES pe:r:mi t 

and a water quality management pe:r:mit to Wichard for the construction of the 

sewage treatment plant. Comly v. DER, 1981 EHB 446. 'lhe NPDES permit 

authorized a discharge of approximately 227,000 gallons per day at a specified 

level of treatment into Park Creek. In upholding this permit, the Board held, 

inter alia, that the approved discharge to Park Creek would not result in 

any envirorunental ham. 

10. On November 9, 1983, the Township passed a resolution to adopt and 

submit to DER for approval, a revision to its official sewage facilities plan. 

'lhe revision provided for the Cedar Hill Road, Hide-A-Way Hills, Oak Terrace 

Fams, and Fox developments to be serviced by the Wichard sewage trea-tment 

plant. This revision was proposed as an interim solution to the sewage 
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problems in these developments. Also included in the interim solution 

were two other areas in the to.mship--Squire Estates and oak Terrace Country 

Club. 

11. The To.rmship 1 s proposed plan revision is interim in nature and 

specifically acknowledges that the treatment facility and the point of 

discharge of effluent may change in the final plan. 

12. The interim solution involves the purchase by the Sewer Authority 

of the 100,000 gallons per day treatment capacity reserved by Wichard for the 

Sewer Authority pursuant to the 1978 agreement, and does not involve an 

expansion of the Wichard treatment plant. 

13. The permitted capacity of Wichard is approximately 227,000 gallons 

per day, and it is currently treating approximately 11,000 gallons per day. 

14. Unitech Engineers, Inc. calculated, in a feasibility report prepared 

for the Township, that the cost of the interim use of Wichard would be 

$3.364 million. 

15. Unitech also analyzed an alternative solution that would involve 

the conveyance of sewage through I..o.rier Gwynedd Township to be treated at the 

Ambler Sewage Treatment Plant. Unitech estimated that this alternative would 

cost the Township $4.447 million, and even without considering any connection 

fee to I..cMer Gwynedd, this alternative would cost $3.447 million. 

16. By letter dated May 22, 19 84, the Montgorrery County Planning 

Comnission, the planning agency with area-wide jurisdiction, recorrmended 

approval of the Township 1 s interim solution because the proposed solution 

could be irnplerrented more quickly and would be less costly than the Ambler 

alternative. 

17. Because the Naval Air Station Willow Grove is situated in Horsham 

Township, the United States Department of the Navy expressed concerns to DER 
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during the comrent period for the Township's proposed plan revision. But, 

by letter dated June 15, 1984, the Navy informed DER that because the interim 

solution was a "temporary fix" to the sewage treatrrent problems of the Town-

ship, the Navy's concerns and corrrnents would only focus on the pe:rrna.nent 

solution. 

18. In reviewing the Township's proposed plan revision, DER evaluated 

comnents from the Lower Gwynedd Sewer Group, the U. s. Navy, and two of the 

appellants in this appeal--Elizabeth Steele and Francis Lagan. 

19. By letter dated July 23, 1984, DER approved the Township's proposed 

revision to its official sewage facilities plan. 

20. On October 29, 1984, following a public hearing held on September 25, 

1984, the Delaware River Basin Commission approved Wichard's application for 

an interim rocxlification to Wichard' s sewage treatment project, allowing 

Wichard to treat the 100,000 gallons of sewage per day proposed in the Township's 

interim solution, which is the subject of this appeal~ In this approval, the 

Delaware River Basin Commission found that the interim solution, "does not 

conflict with nor adversely affect the Comprehensive Plan, is physically feasible, 

and should not adversely influence the present or future use and development 

of the water resources of the Basin." 

DISCUSSION 

Appellants have the burden of proving that DER abused its discretion 

in approving the revision of the Township's official sewage facilities plan. 
1 

25 Pa. Code §21.10l(c) (3). 

1 
Although §21.10l(c)(3) specifically applies to third party appeals from 

the issuance of permits or licenses, this Board has applied §21.10l(c) (3) by 
analogy to third party appeals from DER decisions denying revisions to official 
sewage facilities plans 1 Eagles' View Lake, Inc. v. DER, 19 78 EHB 44; and DER 
decisions approving revisions to official sewage facilities plans. Swartwood 
v. DER, 1979 EHB 248, aff'd 56 Pa. Cmwlth. 298, 424 A. 2d 995 (1981). 
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On the day of the hearing, appellants requested a continuance of the 

hearing because one of the appellants was ill and unable to attend the hearing. 

T.he appellants were unprepared for the hearing, but the Board denied the 

request for a continuance because the Board had already granted appellants 

one continuance, at which time the Board infonned the appellants that it 

would not grant any further continuances. Moreover, intervenors would have 

been financially burdened by a further continuance because their project was 

to be financed in February 1985. Due process considerations do not require 

the Board to grant a party an endless series of continuances. It is a well­

settled principle of administrative law ·that the power to grant or refuse 

continuances is an inherent power of an administrative agency. O'Hara v. 

Board of Probation and Parole, Pa. Cm.vlth. , 487 A. 2d 90 (1985). 

T.he Board's denial of appellants' request for further continuance was proper 

in this case in view of the burden that a further continuance would place on 

intervenors 1 and in view of the previous continuance granted to appellants and 

the warning given to appellants that no further continuance would be granted. 

T.hus 1 at the hearing in this matter, appellants called only two lay witnesses 

and presented no other evidence. At the close of the hearing 1 the intervenors 

filed a Motion for Directed Verdict. Motions for directed verdict are generally 

only made in jury trials and not in administrative proceedings. In this case, 

a hearing was held on the merits, and appellants, UFOn whom the burden of 

proof rests, presented no evidence UtxJn which this Board could properly sustain 

their appeal. T.hus, although a notion for directed verdict may be an inappropriate 

notion, the Board dismisses this appeal based UtxJn appellants' failure to sustain 

their burden of proof. 
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At the hearing in this matter, appellants essentially raised two argu-

ments on behalf of their position that DER abused its discretion in approving 

the TCMnShip 1 s plan revision. First, appellants argued that the Wichard 

treatment plant does not have sufficient capacity to treat the sewage from 

the areas that the revision proposes to connect to Wichard, and that the dis­

charge of this sewage from Wichard into Park Creek will result in the degradation 

of Park Creek and various parks through which Park Creek flows. The appellants, 

however, presented no evidence of any envirornnental hann resulting from the 

TCMnShip 1 s proposed interim solution. Moreover, the Township 1 s proposed interim 

solution does not involve any expansion of Wichard, but rather, involves the 

use of 100,000 gallons per day of treatment capacity reserved by Wichard for 

the TCMnShip pursuant to an agreement executed in 1978. Wichard 1 s NPDES pennit 

authorizes Wichard to discharge 227, 000 gallons of treated sewage per day into 

Park Creek, and this Board already upheld Wichard 1 s NPDES penni t, holding, 

inter alia, that the authorized discharge into Park Creek will not result in 

any envirorunental hann. Comly v. DER, 1981 EHB 446. Thus this issue has 

already been litigated and cannot be relitigated here. Bethlehem Steel v. 

DER, 37 Pa. Crrwlth. 479, 390 A. 2d 1383 (1978); Allegheny County Sanitary 

Authority v. DER, EHB Docket No. 83-075-G (Opinion and Order issued: 

September 6, 1984). 

Appellants 1 second argument is that DER abused its discretion in approving 

the plan revision because treating the areas in question at Wichard will be 

rrore expensive than treating them at Ambler. The Township hired Unitech 

Engineers, Inc. to do a feasibility report on the proposed interim solution. 

In the feasibility report, Unitech evaluated the cost of treating the 

sewage from the areas in question at both the Wichard plant and at the 
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Ambler plant. Unitech's calculations show that the cost of treating the 

sewage at Wichard would be $3.364 million, and the cost of treating the 

sewage at Ambler would be $4.44 7 million. For sewage to be treated at Ambler, 

it must be conveyed through I.Dwer Gwynedd Township. Even without considering 

any connection fee to Lower Gwynedd's system, Uni tech's calculations show 

that the Ambler alternative, at $3.447 million, would still be rrore expensive 

than the Wichard alternative. Although appellants allege that Unitech's cal­

culations are inaccurate, they presented no other calculations, or any other 

evidence to support this position. Thus ap>?ellants have not sustained their 

burden of proof. 

CONCLUSIONS OF IAW 

1. This Board has jurisdiction over the parties and subject matter 

of this appeal. 

2. Appellants have the burden of proof in this appeal of DER' s approval 

of a revision to the Township of Horsham's official sewage facilities plan. 

3. Appellants did not produce sufficient evidence to sustain their 

burden of proof. 

4. DER's approval of the revision to the Township of Horsham's official 

sewage facilities plan complied with all applicable provisions of t~e Sewage 

Facilities Act, 35 P.S.§§750.1-750.20, and the regulatic.ns promulgated under 

this act. 

5. DER did not abuse its discretion in approving the revision to the 

Township of Horsham's official sewage facilities plan. 
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ORDER 

A.l\lD NOW, this 12th day of April , 1985, upon consideration 

of the findings of fact and conclusions of law made by the Board, the appeal of 

Francis Lagan, et al., at EHB Docket No. 84-300-M is dismissed. 

cc: Bureau of Litigation 
J. Scott Maxwell, Esq. 
James Morris, Esq. 
Stephen B. Harris, Esq. 
Elizabeth Steele 

DATED: April 12, 1985 

:ENVIRONMENTAL HEARING BOARD 

Member 
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COMl..tONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

w. p. STAHlMAN COAL co. I IN:. 

Appellant 

v. 

. . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 83-301-G 

ADJUDICATION 

By Edward Gerj uoy, MeJ.'Iber April29, 1985 

Syllabus 

This appeal of a DER order re::JUiring Appellant to provide an 

alternate water supply to a private residence is sustained. DER's action was 

taken pursuant to 52 P. S. § 139 6 • 4b (f) • The evidence presented does not support 

DER' s contention that Appellant was responsible for the water loss. DER did 

not meet its burden of proof. 25 Pa. Code §21.10l(b) (3). 'Ihe burden of proof 

did not shift to Appellant. 25 Pa. Code §21.10l(d) does not apply in this 

instance; the r~uirements of §21.10l(d) (2) have not been rret. In addition, 

52 P.S. §1396.45(f) does not indicate a legislative purpose to place the burden 

of proof upon the Appellant. Principles of res ipsa loquitur are inapplicable 

in this statutory context. The existence of a presurrption that DER has acted 

reasonably will not alone suffice to shift the burden to Appellant. 
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INrRODUCTION 

This is an appeal, filed Dece:nber 30, 1983, of a DER order to the 

Appellant, re:xuiring the Appellant to provide an alternate water supply to the 

Harold A. Wilshire residence, which is located in the neighborhood of an area 

the Appellant had been surface mining for coal. A hearing on the merits of 

the appeal was held on h.ugust 27, 1984; both DER and the Appellant h.ave filed 

pest-hearing briefs, and DER has filed a reply brief. Therefore this appeal 

nON is ready for adjudication. 

Before proceeding to our adjudication of the merits of this contro-

versy, hONever, sane earlier interlocutory rulings in this matter should be 

mentioned. The notice of appeal was accanpanied by a petition for supersedeas 

of DER's order. On January 17, 1984, DER and StahJman agreed to a stipulated 

supersedeas, which on February 2, 1984 was entered as an order of the Board. 

In the stipulated supersedeas DER agreed that: 

Although the order was issued because the Depart­
ment had detennined that the quantity of the Wilshire 
spring had been diminished, since the groundwater 
level is relatively high at this time, the quantity of 
water of the spring is presently adequate. 

'lhen, on March 19, 19 84, Stahl.m:m--after agreeing to maintain a 

temporary water supply for the Wilshires until such time as the Board issued a 

final order in the appeal--withdrew its petition for supersedeas with DER 's 

consent. HONever, the Board never has rescinded its order of February 2, 1984. 

Conse:xrently, to avoid leaving any l<JCSe ends in this matter, we herewith 

te:r:minate the stipulated supersedeas as of the date of this adjudication. 

On June 6, 1984, DER filed a motion to quash this appeal as untimely 

under 25 Pa. Code §21.52 (a). Stahlrran responded with a request for leave to 
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file its a:ppeal ~pro tunc, as is pe:r:mitted by 25 Pa. Code §21.53 (a). The 

Board decided to allaY Stahlman's appeal~ pro tunc (Opinion and Order at the 

above docket nunber, July 10, 1984) • At the time, DER dJjected to the Board's 

allo.vance of the appeal~ pro tunc, but these dJjections were not reneved at 

the hearing or in DER's post-hearing or reply briefs. The Board takes no posi­

tion on whether or not the facts recounted in the preceding sentence imply 

DER's dJjections to allo.vance of this appeal nt::M have been waived. 

Therevith, we return to the rna.in line of this adjudication. 

FINDINGS OF FACI' 

1. The Appellee in this appeal is the CamrorMealth of Pennsylvania, 

Department of Environmental Resources ( "DER") , which is the agency of the Ccmnon­

wealth empowered to administer and enforce the Surface Mining Conservation and 

Reclamation Act, the Act of May 31, 1945, P.L. ll98, as amended, 52 P.S. §1396.1 

et ~ ("~RA"), and the rules and regulations of the Envirorurental Quali.ty 

Board (" EQB") adopted thereunder. 

2. Appellant is the W. P. Stahlman Coal Co., Inc. ("Stahlman"), a 

Permsylvania co:rporation, whose rna.iling address is P .0. Box 69, Clarion, Pa. 16214. 

3. StahJman is engaged in the surface mining of coal, and is licensed 

to do so by the Carmornealth of Pennsylvania. 

4. During 1982 and 1983 Stahlman engaged in mining operations on a 

mining site covered by Mining Permit 9-38 (A3); these are the mining operations 

which DER believes have necessitated the order that is the subject of this appeal. 

5. The phases of Mining and Reclamation at the mining site covered 

by Mining Pennit 9-38 (A3) were as follows: 

March 24, 1982 - Sedimentation pond #18 installed. 
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March 14, 1982 

May 27, 1982 

June 23, 1982 

July 271 1982 

August 17 I 1982 

- Removing topsoil by use of pans. 

- Mining in northwestern section, using 
bulldozer and front end loader. 

- Mining in same section, using bulldozer, 
front end loader; rerroving toFSoil, 
using pan. 

- Mining in same section, using bulldozer, 
front end loader. 

- Backfilling in same section, using 
bulldozer, front end loader; another 
front end Loader was loading coal. 

Septauber 8, 1982 - Dragline moved fran Mining Pennit 9-38 
area to northwestern section of 9-38 (A3) 

Octcber 28, 19 8 2 - Mining on same section, using drag line. 

November 19, 1982 - Mining on the central section of 9-38 (A3) , 
using drag line. 

December 16, 1982 - Mining on the mrtheastern section of 
9-38~(A~) ,- uaing drag1in.e. 

January 12, 1983 - Mining on eastern section of 9-38 (A3), 
using dragline; backfilling with dozer. 

March 5, 1983 - Dragline moved off 9-38 (A3); backfilling 
with dozer. 

March 22, 19 83 - Entire mining site is backfilled except 
for area where tipple refuse was disposed. 

Present - Entire mine site is backfilled and planted 
except for area where tipple refuse was 
disposed; this area is scheduled for pla.nting 
this fall planting season. 

(Bd. Ex. 1, a stipulation of facts, entered into by Stahlnan and DER, August 27, 

1984)~ 

6. Mr. and Mrs. Harold Wilshire (the "Wilshires") have avned and 

resided upon property located in Limestone Tavnship, Clarion County, since 

2 
1966. T. 5. 

1
"Ex.", here and throughout, denotes "Exhibit". CamnonNealth Ex. nurrbers are pre­

ceded by "C"; "Bd." denotes this Board's exhibit. 
2oenotes page 5 of the transcript. 
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7. The Wilshires 1 property is located i.mnedi.ately adjacent to the 

mining site (the "site") covered by Mining Pennit 9-38(A3) which was mined as 

described in Finding of Fact 5. 

8. The sole source of a water supply at the Wilshires' residencs is a 

spring which arises on the Wilshires 1 property. The Wilshires have used this 

as their water supply since 1966. T.5, 6. 

9. The spring emanates fran the ground at an uphill point on the 

Wilshires 1 property and flONs da.-mvard through a ravine. It is located approxi­

mately 50 to 60 feet fran the Wilshires 1 
:. .. :esidence T. 8-11. 

10. At the tirre the Wilshires aCXfuired their property, the spring was 

already in existence. T.5-9. 

11. The portion of the site inmediately adjacent to the Wilshire 

property lies to the south and uphill of the Wilshires. 

12. The Wilshires 1 residence and spring lie on the north face of the 

hill on which the site is located; the surface contour lines are such that water 

reaching the spring by flONing dONn along the surface of the hill face would have 

been flONing approximately fran south to north. T.l61, 172-S; C.Ex.l. 

13. The high.vall of the surface mine on the site was located on the 

boundary line of the Wilshires 1 property . T. 62; C. Ex.l, 3 •. 

14. Mining on the site came as close as 450 feet to the Wilshires 1 

residence. T.53, 55, 79. 

15. In July or August of 1981, the Wilshire spring suffered a notice­

able diminution of flON for at most a few days. T.l2, 13, 25, 90, 155. 

16. During this flON diminution in the sumner of 1981, the spring never 

went dry. T.l2, 13, 24. 
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17. Fran the date when the Wilshires noved onto their property in 

1966, until July of 1982, they used the sprin:r for all of their water needs. 

They drank the water, bathed with it, watered their dogs, and used it to 

operate the toilet, an autana tic washer, and a dishvlasher. T. 6, 17, 33. 

18. Durin:r the time period fran 1966 until July of 1982, the spring 

never ran out of water. T. 24. 

19. During the time pericx:l fran 1966 until July of 1982, excepting 

perhaps the feii days in the sumner of 1981 when a fla.v diminution was <±>served 

(Finding of Fact 15) , the spring gave the Wilshires a very ample supply of 

water, sufficient, e.g., to alla.v Mr. Wilshire to run a hose all afternoon. T.24. 

20. In July of 1982, the Wiishires 1 spring started to go dry and by 

August it was canpletely dry. The spring remained canpletely dry until Octcber 

of 1982 when the fall rains came. T .13, 36, 37. 

21. Fran Octcber of 1982 until June of 1983, the spring produced 

water. Then in June of 1983, the water level started to dwindle and it eventually 

went dry again. The spring remained dry until the fall rains came in approxi-

ma. tely September or Octcber. T .15. 

22. Fran Octcber of 1983 until January of 1984, the spring continued to 

produce water. For a day or two in January, when everything was frozen, the 

spring did not produce water. Ha.vever, once there was a thaw and the sna.v melted, 

the spring prcx:luced water again. T .15, 16, 41. 

23. Except for these few days in January of 1984, the spring has produced 

an adequate amount of water to meet the Wilshires 1 needs since October of 1983 

though the .amount fluctuates in accordance with the amount of rainfall. The 

spring prcx:luces more water during rainy periods and less water during dry periods. 

T. 16, 17, 41, 42, 43. 
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24. 'Ihe surrmer of 1984 was a very wet sumnEr. T. 35, 43, 192. 

25. 'Ihe Wilshire spring is fed by rainwater which falls on the hillside 

areas near the spring and then infiltrates into the groundwater flaving to the 

spring. T. 56, 58; c.Ex.2, 3. 

26. On this rrechanism, the flON in the Wilshire spring should correlate 

with the seasonal rainfall in the area. T. 70, 191-3. 

27. A spring represents the discharge zone of a groundwater flav or 

groundwater table. T. 56. 

28. 'Ihe recharge area for a spring is that area which serves as a source 

of water for the spring. T. 60. 

29. The spring on the Wilshires 1 property is receiving its water fran 

a shallav unconfined aquifer, for which the hillside around and above the spring 

serves as a water source. T. 56. 

30. The groundwater in a shallON unconfined aquifer on sloping ground 

will flav in appraxillE.tely the same direction as would water on the surface. 

T. 61, 62, 159. 

31. Such groundwater will flON approximately perpendicular to the 

surface contour lines. T. 159 , 172 . 

32. The drainage divide for an area marks the separation between the 

different directions that water falling on a hillside will fla.v. T. 61, 62. 

33. The drainage divide for the area covered by Mining Permit No. 9-38 (A3) 

in the vicinity of the Wilshires 1 property is located at the top of the hill 

upon which the mine is situated. T. 61, 62, 64, 138; C.Ex.2, 3. 

34. DER 1 s expert Barbara Haj el opined that the pre-mining recharge area 

for the spring extended all the way up the hillside to the drainage eli vide 

mentioned in Finding of Fact 33; this drainage divide is well above the property 

line marking the northern boundary of StahlllE.n 1s mining operations in the vicinity 

of the spring. C. Ex. 2 . 
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35. Hajel believes that as a result of mining, the hillside area mined 

no longer is part of the recharge area for the spring. C.Ex. 3. 

36. On the foregoing bases (Findings of Fact 34 and 35), Hajel computed 

that mining reduced the recharge area of the spring fran about 26 acres to 

19 acres, i.e., by approximately 26 percent. T. 65,...67. 

37. Stahlman's expert Thanas Novotny theorized that the loss of water 

flow to the Wilshire spring has resulted fran siltation clo:rgin; of the ground­

water path to the spring. T. 161-4, 187-190. 

38. Novotny testified that the effects of siltation clogging of the 

spring would build up slo.vly, and would first be <:bserved in periods of lav 

rainfall. T. 191-2. 

39 . No evidence was presented concerning the amount of rainfall during 

ai¥ portion of the years 1981-3. 

40. Stahlman corrlucted no investigations which might have confirrred 

Novotny's siltation clogging theo:cy. 

41. Novotny's conjectures about siltation clogging of the spring were 

not backed up by any direct observations of such siltation. 

42. C. Ex. 2 and C. Ex. 3 sho.v sections of the terrain (pre-mining and 

post-mining respectively) in a roughly Elast-West vertical plane through the spring; 

this plane intersects the surface along the approxirrately East-West dashed red 

line sho.vn in C.Ex. 1. T. 61-64, 102-3, C.Ex. 1. 

43. The aforerrentioned dashed line in C.Ex. 1 runs appranately parallel 

to the contour lines in its vicinity; those contour lines run roughly East-West, 

or perhaps Nortlwes t to Southeast. C. Ex. 1. 

44. Novotny testified this roughly East-West section line of Hajel 's is 

inapposite, because groundwater flowin; along that line to the Wilshire spring 

would not be flowin; approxi.rrately perpendicular to the contour lines. T. 159-161. 
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45 • Novotny drew on C .Ex. 1 a pair of dot-dashed lines through the 

spring bounding the ran:re of directions along which he believes ground-later 

could flew to the spring. C.Ex. l. 

46. Novotny's lines are very different fran, and make quite a wide 

angle with, the section line drawn by Hajel (Finding of Facts 42 and 43). 

4 7. Novotny 1 s dot-dashed lines are very reasonable esti.rrates of the 

directions of groundwater flow to the Wilshire spring. 

48. Ha.jel' s section line was a less reasonable estimate of the direc­

tion along which groundwater could flow to the spring. 

49. The results of Ha.jel's calculations (Finding of Fact 36) depend on 

the distances shewn in C.Ex. 2 and C.Ex. 3; therefore these results might be 

quite different if sections had been taken along the ground-later fla.v directions 

favored by N:lvotny. 

50. A two foot thick seam of underclay lies directly beneath the coal 

seam mined at the surface mine and follews the contour of that coal .seam. T. 87. 

51. The underclay is a less penneable rraterial than materials above it, 

and is highly .irrpervious to water. T. 6 6, 12 6 . 

52. The Wilshires 1 spring is at an elevation of 1462 feet. T. 59. 

53. The coal seam (and associated underclay seam) mined by Stahlman 

outcrops (i.e., becanes exposed at the surface) at points on the surface 31 feet 

higher in elevation than the spring. T. 129. 

54. The seam outcrops at points on the hill well south of the spring, 

definitely outside and north of the area StahJ..rran mined. C.Ex. 1, 2, 3. 

55. Before mining, the recharge area of the spring could not have 

included any land lying above the .irrpervious clay seam. 
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56. The ooal seam, and its underlying clay seam, dips in a direction 

CMa.Y from the Wilshire spring. T. 85, 86. 

57. DER offered no evidence of having tested the possibility that rain 

water falling on the surface above the aforementioned outcrop can penetrate the 

i.rrpervious clay seam and reach the Wilshire spring. 

DISCUSSION 

A. Burden ·of Proof 

DER 1 s appealed- from order to StahJman was issued under the clai.Ired 

authority of 52 P. S. §139 6. 4 6 (f) • This section of the SM:RA reads : 

(f) Any surface mining operator who affects a public 
or private water supply by contamination or diminution 
shall restore or replace the affected supply with an 
alternate source of water adequate in quantity and quality 
for the purposes served by the supply. If any operator shall 
fail to cx:mply with this provision, the secretary may 
issue such orders to the operator as are necessaxy to secure 
compliance. 

The last sentence just quoted makes it apparent that the order appealed-from was 

a discretionaxy act of DER 1 s. Therefore the Board 1 s scope of review in this appeal 

is to detennine whether DER conunitted an abuse of discretion. Warren Sand and 

Gravel Cc:rrq::any, Inc. v DER, 20 Pa. Qnwlth. 186, 341 A.2d 556(1975); King Coal 

Canpany v. DER, Docket No. 83-112-G (Adjudication, March 18, 1985). 

DER has the burden of proof in this appeal. 25 Pa. Code §21.101 (b) (3). 

DER 1 s post-hearing brief argues, nevertheless, that: 

Once the Department met its initial burden of proof by 
establishing a reasonableexplanation of the water losses the 
burden then shifted to StahJrnan to sha.v that it was not 
responsible for the water losses. A. H. Grove and Sons, Inc. 
v. _faruronwealth of Pennsylvania, Department of Environmental 
RespUrces~ 452 A.2d 586, 588 (Pa. Cmwlth. 1982). 
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DER does not point to any specific language in Grove upholding the propa3i tion 

that the burden of proof has shifted to Stahlman under the facts of this appeal; 

we do not read Grove as supporting this proposition. Ha.vever, elsewhere in its 

post-hearing and reply briefs, DER also argues that the aforesaid propc:sition is 

supported by (a) the claim that DER has offered the only reasonable explanation 

for Wilshire's water loss; (b) the irrplications of 25 Pa. Code §21.10l(d); (c) the 

"strict liability standard" imposed on Stahlman by 52 P.S. §1396 .4o(f); (d) the 

general presurcption that DER acted reasonably in issuing its order to Stahlman 

to replace the Wilshires' water supply; a.rrl (e) the principle of res ipsa 

loquitur. We shall examine these argunents seriatim. 

(a) If DER actually had offered the only reasonable explanation for 

Wilshire's water loss, there would be no reason to shift the burden of proof; 

where DER has sha.vn that its explanation (linking the Wilshire's water loss to 

Stahlman's mining operations at the site) is reasonable, and where Stahlman has 

put forth no reasonable alternative explanation, DER has met its burden. This 

does seem to be the implication of Grove, supra. In the instant appeal, hONever, 

we agree that DER has offered a reasonable explanation for Wilshire's water loss, 

which links the water loss to Stahlman"s mining operations at the site; but 

we disagree that no alternative reasonable (and possibly even ultimately danon­

strable) explanation has been offered. The possibilities urged by Stahlman that 

the diminution in the Wilshire spring's fla-1 has resulted from unusually dry weather 

or fran siltation clogging of the ground water path to the spring, are not 

a priori unreasonable. 'Iherefore this argl.Jl'l'eilt (a) of DER' s is inapplicable to 

the actual evidence presented in this appeal. In other words, this argument (a) 

could not provide an acceptable basis for shifting the burden of proof to 

Stahlman, even if we agreed the argl.Jl'l'eilt is well-founded logically, which we do not. 

In so ruling, we are not at this manent evaluating the sufficiency of the evidence 

Stahlman has offered in supFQrt of its explanation for the flo.v diminution; we 

- 159 -



merely are noting that these explanations cannot be tenned unreasonable on their 

face. 

(b) 'Ihe text of 25 Pa. Code §21.10l(d) is: 

(d) Where the Departnent issues an order requiring 
abatement of alleged environmental damage, the private 
party shall nonetheless bear the burden of proof and 
the burden of proceeding when it appears that the 
Depart:rrent has initially established: · 

(1) that sane degree of pollution or environ­
mental damage is taking place, or is likely to take 
place, even if it is not established to the degree 
that a prima facie case is made that a law or regula­
tion is being violated; and 

(2) that the· party alleged to be responsible 
for the envirorunental damage is in pcssession of the 
facts relating to such envirorunental damage or should 
be in possession of them. 

This section of the Board's rules and reg-ulations is quoted by the Grove court. 

But the issue in Grove was whether DER could order an autaocbile service station 

operator to bear the costs of tests needed to establish which portion of the 

operator's property was the source of contamination found in nearby residential 

water wells. Thus we do not see ho.v the Grove holding is relevant to the applica:.. 

bility of 25 Pa. Code §21.10l(d) in the instant dispute. 

In order that 25 Pa. Code §21.10l(d) be applicable, both subsections 

(d) (1) and (d) (2) Irn.lSt be established. Hawk Contracting andAdamEidemiller v. 

DER, 1981EHB 150tat.l70. The evidence in this appeal certainly establishes sub­

section (d) (1); Stahlman does not seriously dispute DER's allegation that the 

flo.v fran Wilshire's spring has diminished in recent years, although Stahlman 

does contest DER's oontention that StahlrPan's mining activities caused the 

diminution. On the other hand, as is explained infra, the major "factual" 

issue in dispute is the amount by which the mining reduced the surface area 

receiving rainfall that discharged (via groundwater) into the Wilshire spring. 
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'llie Board's resolution of this dispute depends totally on whose expert testirrony 

concerning this area reduction the Board finds nore convincing, DER' s or the 

Appellant's. fureover, this expert testirrony was alnost entirely a matter of 

drawing inferences from contour maps (notably C.Ex.l) on which ~re plotted the 

mined areas of Stahlman's mining site relative to the Wilshire residence; in 

view of the stipulated Finding of Fact 5, there is no dispute about what areas 

were mined, and when. 

In other v.-ords, there is nothii1g in the evidence which even renotely 

implies that Stahlman 11 is in tnssession of the facts relating to such environ­

rrental darrage (in this case, the diminution of the Wilshire flow) or should be 

in possession of them. 11 Since subsection (d) (2) has not been established, 

25 Pa. Code §21.101 (d) cannot be the basis for shifting the burden of proof to 

Stahlman. The facts in the instant appeal just are not analogous to Hawk, supra, 

which DER cites, and wherein the burden of proof was shifted from DER under the 

authority of 25 Pa. Cbde §21.101 (d). In Hawk, the critical evidence concerned 

such matters as "the numbers of seams of coal mined, old deep mine v.-orkings 

encountered, the condition of the barrier betw::!en the properties, and groundwater 

encountered during mining." We affinn our ruling in Hawk that disputed evidentiary 

matters like those just listed are a legitimate basis for shifting the burden 

under Section 21.101 (d) . But no such evidentiary matters are at issue in the 

instant appeal. As for Marcon, Inc. v. DER, 462 A. 2d 969 (Pa. Onwlth. 1983) , 

which DER also cites, we find its facts and legal basis wholly dissimilar to 

the corre5tnnding features of this appeal. [See also Maskenozha Rod and Gun Club 

v. DER, 1981 EHB 244. ] Marcon involved a protnsed sewage discharge to a high 

quality stream, wherein 25 Pa. Cbde §95.1 (b) imposes an affirmative duty on 
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th: "~MJuld-be sewage discharger to "derronstrate" the discharge is justifiable; 

DER points to no regulation imposing a similar (burden of proof shifting) 

affirmative duty on Stahlman. 

(c) DER1 s reply brief argues as follows: 

'Ihe Pennsylvania legislature, rerogn1.zmg 
that surface mining activities cause water supply 
losses and rerognizing that the loss of a water 
supply poses an imrrediate and serious threat to 
the public health, made provision, at Section 4.2 (f) 
of the Surface Mining Conservation and Reclamation 
Act, 52 P.S. §1396.4b(f) for a quick and simple 
rerredy for private citizens whose water supplies 
are adversely affected by surface mining activities. 
M:>reover, the legislature established a strict 
liability standard in that the Department need not 
prove that an operator acted in a negligent manner 
to force the replacerrent of a water supply. This 
special provision of the law reflects the legis­
lature 1 s intention to put the burden of proof on 
an operator to show that he is not responsible 
for a water supply loss once the Departrrent has 
made a showing that the water supply loss coincided 
with surface mining activities. 

'Ihe language of 52 P.S. §1396.4b(f) has been qmted supra, at the very beginning 

of our discussion on the burden of proof. We see nothing in this language to 

suggest the inference DER draws without reference to any legislative history, 

namely that the legislature, in enacting section 1396.4b(f), intended to shift 

th: burden of proof. This argurtE!lt of DER 1 s for shifting the burden of proof 

to Stahlman must be rejected. 

(d) DER correctly asserts the general presumption that the acts of 

public officials and agencies are within the limits of their discretion. Mignotti 

Construction Co. v. EHB, 49 Pa.Crnwlth. 497, 411 A.2d 860 (1980); Plymouth Tbwnship 

v. PennOOT, 37 Pa.Crnwlth. 571, 391 A.2d 42 (1978). Ho~ver, DER incorrectly 

asserts that the existence of this presumption can shift the burden of proof. 
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'!he presunption is rebuttable. Mignotti, supra. If there is no evidence what­

soever by either side, the party asserting the prestm1ption (in this case DER) 

wins, but once evide!lce rebutting the prestm1ption is presented, the prestm1ption 

is of no consequence. Sawizral v. Hughes, 333 F.2d 829 (3d Cir. 1964); Waugh v. 

Cbrmonw=a.lth, 394 Pa. 166, 146 A.2d 297 (1959). In other v.ords, although DER 

has the burden of proof, the existence of the presumption v.ould have put the 

burden of going fo:r:ward on Stahlman even if DER had presented no evidence; in 

the absence of any evidence, the presumption substitutes for the evidence DER 

might have presented. But the presumption didn't shift the burden of persuasion 

(the "burden of proof" in the present oontext) to Stahlman; once StahlrPan did 

put on its evidence, and did offer reasonable e~lanations--differing from DER's-­

for the Wilshire spring diminution,. the presumption became inoonsequential. 

(e) DER's reply brief urges that DER's thesis--namely that Stahlman 

caused the flow diminution in the Wilshire spring--be regarded as established by 

analogy with the principle of res ipsa loquitur. Of oourse, as DER recognizes, 

~ ipsa loquitur is applicable only to negligence cases. Under 52 P.S. 

§1396.4b(f), Stahlman's negligence or lack of negligence is irrelevant to the 

instant appeal; the sole issue is whether or not Stahlman "affected" the Wilshire 

spring "by diminution". Irrespective of this }?Oint, hoVJever, the analogy to 

.res ipsa loquitur is not well taken. Res ipsa loquitur is used to establish a 

particular causation when all al temati ves seem mrreasonable. In the present 

appeal there are reasonable alternatives to DER' s thesis, as already explained 

under (a) al:ove. 

In sum, the Board must decide this appeal on the basis of the evidence 

actually presented, with DER retaining the burden of persuasion. This does not 

mean, as DER' s reply brief indicates DER fears, that DER must disprove the 
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alternative explanations for the Wilshire spring diminution advanced by Stahlman. 

rnR need do no nore than convince the Board, on the basis of all the evidence in 

favor of all proFQsed explanations, that DER' s explanation is nore probably oorrect 

than wrong. However, DER' s burden of persuasion rreans DER must do no less. 

B. Whether the Burden was ~t 

DER' s expert testified without oontradiction that the Wilshire spring 

is fed by rainwater which falls on the hillside areas near the spring and then 

infiltrates into the ground. On this basis, the parties agreed that the flow 

in the Wilshire spring should correlate with the seasonal rainfall in the area. 

Mr. Wilshire testified that he first experienced an insufficient supply of water 

from his spring in the surrmer of 1981. By this time, Mr. Wilshire had been using 

his spring for sixteen (16) years; however, the Stahlman mining that reasonably 

oonceivably oould ha~ affected the Wilshire spring did not begin until March 

1982 (Finding of Fact. 5). In 1981, Mr. Wilshire's spring did not run dry, and 

the flow was diminished for no nore than a few days. But in the sumner of 1982, 

and again in the surrrler of 1983, his spring was corrpletely dry for periods of 

~ to three nonthS, i.mtil the fall rains carre. The spring has been adequate 

during all of 1984, but the sumrer of 1984 has been extraordinarily wet. 

The parties have advanced three at first sight not unreasonable theories 

of the Wilshire spring diminution which are consistent with the foregoing facts. 

DER' s expert Barbara Hajel calculates that the "recharge area" oollecting rainfall 

\1/hich can enter the groundwater reaching the Wilshire spring was reduced from 

alxmt 26 acres to 19 acres by Stahlnan' s mining. This approximately 26 percent 

reduction in the arrotmt of g:rotmdwater available to the spring obviously could 

cause the spring to fail in dry nonths, even though the spring was quite adequate 

in wet rronths. Stahlman rejects Hajel' s calculations; according to Stahlman 
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there has been inronsequential mining in the recharge area of the Wilshire 

spring. Stahlnan' s expert Tmmas Novotny suggests that the diminution in the 

Wilshire spring flow has resulted from silta~on clogging of the groundwater 

path to the spring. On Novotny's view such clogging is the nost reasonable 

way of understanding the first observation of flow diminution in 1981, before 

the pertinent Stahlnan mining operations had begun. In the alternative, Stahlman's 

post-hearing brief argues that the Wilshire spring flow diminution may have 

resulted solely from d:i.minished rainfall. On this theory, the sl.ll:m'ers of 1982 

and 1983 must have been very exceptionally dry; the sumner of 1981 must have been 

dry as well, but not as dry as in 1982-83. Of course, it also is conceivable 

that the diminution in the spring flow could have been caused by a combination 

of the above theories, e.g. , by Stahlman's mining having reduced the discharge 

area, plus sane siltation clogging of the spring, plus diminished rainfall during 

the Sl.ll:m'ers of 1981-83. Under 52 P. S. §1396. 4b (f) , however, if Stahlman's oper­

ations affected the spring by nore than a de minimis arrount, the fact that the 

spring also was adversely affected by other causes probably would not be a 

defense for Stahlman sufficient to sustain this appeal; but we will not pursue 

this assertion, which for reasons made manifest infra is purely dictum nnder the 

facts of this appeal. 

No evidence was presented on the arronnt of rainfall during 1981-83. 

Stahlman's brief argues that this deficiency is fatal to DER' s case; we do not 

accept this argmrent. We reiterate what we said supra; DER does not have to 

disprove each of Stahlman's theories. It is true that DER' s case 'M:)uld have 

been strengthened by showing that in 1982 and 1983, when the spring ran dry, 

there was a normal arromt of rainfall, whereas the reverse was true in 1981 

when the spring had sorre reduced flow. But DER' s thesis is not fatally weakened 
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by the possibility, conjectured by Stahlman, that 1982 and 1983 were very 

unusually dry. If Stahlman thought evidence about the weather during the 

stmmers of 1982 and 1983 would destroy DER' s case, it should have presented 

such evidence, which was no less available to Stahlman than to DER. In the 

absence of this rainfall evidence that the 1982 and 1983 stmmers were unusually 

dry, it is rrost reasonable to assurre those surmers were nonnal. In· other :words, 

we nrust and will. evaluate DER' s theory on the evidence actually placed in the 

record, though recognizing that DER' s testinony :would have been rrore oonvincing 

if rainfall data supporting DER' s theory :would have been presented. 

p.,g for Stahlman's theory that the Wilshire spring flow has reen reduced 

by siltation, it is rrerely theory, though not irrplausible. No drillings or other 

tests were carried out on the spring in an attempt to demonstrate siltation; no 

rrodel calculations were presented to show that the arrount of siltation to be 

expected could cause the serious diminutions observed during 1982 and 1983. 

'Ihese siltation speculations, backed by absolutely no evidence, cannot be given 

much weight. 

'Ihus our analysis of the evidence leads us to the conclusion that the 

probability DER's theory is oorrect is affected only slightly at rrost by Stahlman's 

speculative al temati ve theories. If we find DER' s testirrony has made its theory 

rrore credible than not (irrespective of Stahlman's alternative theory contentions) , 

then we probably should hold for DER; othe:rwise we must hold for Stahlman. We 

proceed theretore to a critical examination of the evidence crucial to DER's case, 

namely Hajel's expert testimony. 

Hajel's calculations of the reduction in the Wilshire spring drainage 

area allegedly caused by StahliTBil' s mining operations are very clearly illustrated 
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in C.Ex. 2 and C.Ex. 3. She agrees the recharge area on the Wilshire property 

al::x:>ve the spring was maffected, but estimates the recharge area extended up 

the hill well beyond the Wilshire property .line (below which Stahlman oould not 

mine, of course) •. '!his area beyond (and above) the property line was mined; 

according to Hajel, the water now falling on this mined area no longer drains 

toward the Wilshire spring, i.e., this mined area no longer lies within the 

spring's drainage area. In this fashion, Hajel arrives at her previously qmted 

figure of a 26 percent reduction in the discharge area feeding the Wilshire spring. 

C.Ex. 2 and C.Ex. 3 stow pre-mining and :post-mining cross sections of 

the terrain in a roughly East-West vertical plane through the spring; the East-

West line of intersection of this vertical plane with the gromd surface was drawn 

by Hajel as a dashed red line on C.Ex. 1, which is a oontour ma.p of the area. 

Stahlrren' s expert Novotny strongly criticized Haje+ 's use of this East-West section. 

Acoording to Novotny, the contour lines in the vicinity of the Wilshire spring 

and up the hill from the spring run roughly East-West, or perhaps Northwest to 

Southeast. Therefore, Novotny asserts, the East-~st section used by Hajel was 

quite inap:r;osi te. Instead, Novotny argues, the section should have run North-South, 

or :r;:erhaps Southwest ~o NorthGast, i.e. , in the direction perpendicular to the 

contour lines 1 oecause this is the direction along which water would flow on the 

surface. In so arguing, Novotny maintains that the groundwater in mconfined 

shallo1.v sloping aquifers near thL: surface, like the aquifers presumably feeding 

the Wilsh1re spring, should flow in about the direction surface waters would. 

Novotny has drawn on C.Ex.l a pair of dot-dashed lines through the spring bomding 

+.J1e r<..ms ~ of directions along which Novotny believes the groundwater reaching the 

Wilshi.re spring :r;ossibly could flow. These dot-dashed lines, approximately perpen­

dicular to the contour lines near the spring, make quite a wide angle with the 
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dashed East-West section line drawn by Hajel. 

We agree that the rontour lines in the vicinity of the Wilshire spring 

run as Novotny states. Furth.enrore, we find his criticism of the section used 

by Hajel quite ronvincing, and believe his estimates of the possible directions 

of groundwater flow to the spring are very reasonable. In other VJOrdsr we find 

ryat Novotny's testinony casts very considerable doubt ·on the 26 percent recharge 

area :reduction figure on which DER so heavily relies. 

Probably this finding is enough to ronclude that DER has not net its 

blirden of proof. Ilmo.ever, the criticism of Hajel 's calculations goes further. 

It is oonceivable that a cross section drawn along the direction(s) Novotny 

favors also "WOuld show mining caused a severe reduction in the spring's recharge 

area. In this event, Hajel 's calculations and her conclusion therefrom might 

have been oorrect, although she unfortl.mately used an improperly directed terrain 

cross section line. But this possibility is ruled out by a fact not heretofore 

discussed. Both Hajel and Novotny agree that directly beneath the ooal seam mined 

by Stahlman lies a 0..0-foot-thick seam of underclay, highly impe:rvious to water. 

This seam outcrops (i.e., becorres exposed at the surface) at points on the hill 

31 feet higher than and well south of the spring, definitely outside and north of 

the area Stahlman mined, as is obvious from C.Exs. 1-3. Because the clay is im-

pervious to water, even before mining the recharge area of the spring alrrost 

certainly could not have included that portion of the hill lying imrediately south 

of (and therefore al:ove) the outcrop line, because water falling on that higher 

area and reaching the groundwater could not be expected to penetrate through the 

clay into the grot.mdwater rese:rves flowing toward the Wilshire spring. Those 

groundwater rese:rves al:ove the clay barrier just would have to flow elsewhere; 
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in fact, the testirrony shov.-ed those groundwater reserves, as they followed the 

slope of the clay layer, actually would flow away from the Wilshire spring. 

In short, on the evidence it is irrproba.ble that Stahlman 1 s mining 

-in the sector of C.Ex. 1 along which groundwater (if unirrpeded) could flow 

toward the Wilshire spring--could have affected the discharge area of the spring; 

the areas Stahlman mined never were in the spring 1 s discharge area, owing to the 

i.Jnr::ervious clay layer which separates groundwater reserves alx>ve the layer from 

the groundwater reserves feeding the Wilshire spring beneath the layer. Perhaps 

this seeming irrprobabili ty could have been rebutted by actual tes~s denonstrating 

that rainwater falling on the surface area above the clay outcrop ahd below the 

Stahlman mining boundaJ:y does reach the Wilshire spring; however, no evidence of 

such tests was. offered. We can only conclude that DER did not meet its burden 

of showing Stahl:rPan' s mining caused the Wilshire spring's flow diminutions; or, to 
I 

put it differently, DER has not met its burden of showing Stahlman "affected" the 

Wilshire spring in a fashion warranting issuance of the appea1e¢i-from order under 
i 

the authority of 52 P.S. §1396.4b(f). DER 1 s decision to issue /the order was an 

abuse of DER 1 s discretion. Stahlman 1 s appeal must be sustained. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and subject matter of 

this appeal. 

2. The Board 1 s scope of review is to determine whether DER has rorrmi tted 

an abuse of discretion. 

3. The burden of proof herein rests with DER. 25 Pa. Code §21.10l(b) (3) ~ 

4. Where DER has derronstrated that its explanation for a loss of a 

residential water supply is reasonable and where the mine operator has put forth 
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no reasonable al temati ve explanations, DER has rret its burden; there is no 

reason to shift the burden. 

5. Where 1 ho~ver the mine operator puts forth reasonable 11 ternati ve 

explanations 1 the burden does not shift to the operator. 

6. The burden of p:rcx:>f could not shift to the operator in t lis appeal 

pursuant to 25 Pa. Cbde §21.10l(d) because the requirements of §2Ll0l(d) (2) have 

not been rret. 

7. 52 P.S. §1396.46 (f) evidences no legislative purpose to place the 

burden of p:rcx:>f upon the mine operator. 

8. The presurrption that DER has acted within the limits of its discretion 

cannot shift the burden of proof to the mine operator. 

9. Principles of~ ipsa loquitur are inapplicable in the context of 

a DER order issued under the authority of 52 P.S. §l396.4b(f). 

10. DER need not disprove altemative theories offered by the operator 

as an explanation of the water loss. 

11. DER has not rret its burden of p:rcx:>f herein. 

12. DER abused its discretion in ordering Appellant to provide an 

alternative water supply to the Wilshire residence. 
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ORDER 

WHEREFORE, this 29th day of April 1 1985 it is ordered that this appeal 

is sustained. The previously ordered supersedeas is terminated. 

.DA'IED: April 29, 1985 

cc: Bureau of Litigation 

AN'IHONY J. 
Member 

M=mber 

Fbr Cornrronweal th of Pennsylvania 1 

Department of Environmental Resources: 
Diana J. Stares, Esquire 
Pi ttsburgh1 Pa. 

Fbr Appellant: 
Henry Ray Pope III, Esquire 
Clarion 1 Pa. 
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CO/HMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

BLACK FOX MINING AND DEVEIDPMENT CORPORATION : 

. v. 

. . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Edward Gerjooy, Member,. April 29, 1985 
i 

SYLLABUS 

Docket No. 84-114-G 

Appellant's appea-l is sustained in part and dismissed in part. 

Appellant has appealed two DER compliance orders and an associated civil 

' 
penalty assessrrent. DER did not abuse its discretion in issuing the first of 

the two orders. Appellant was mining without a penni t in violation· of sec-

tion 315 of the Clean Streams Law, 35 P.S. §1396.315, and section 4(a) of the 

Surface Ma_ning Conservation and Reclamation Act, 52 P.S. §1396.4(a), as well 

as 25 Pa.Code §86.11. DER did not arbitrarily exercise its duties in issuing 

the second compliance order. Appellant failed to comply with the first order 

within the period set forth therein for compliance. 25 Pa.Code §86.212 (a) (3). 

DER acted reasonably in directing its enforcement actions at Appellant, despite 

the existence of a subcontractor relationship between Appellant and the operator 

upon whose property the mining activity was being conducted. The existence of 
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the subcontractor relationship is immaterial. DER did not arbitrarily exercise 

its duties in deciding that a civil penalty should be assessed. 52 P.S. §1396.22. 

IER' s calculation of the arrount of the penalty in part represents an abuse of 

discretion; Appellant's unlawful mining conduct was not reckless but negligent. 

Therefore, an assessment in the arrount of $2100 pursuant to 25 Pa.Code §86.194 (b) 

was irrproper. The rnax.imum anount which should have been figured under that pro­

vision 't\Uuld have been $1600. Since 25 Pa.Code §86.194 mandates a minimum 

assessment of $2000 per acre for mining without a pe:rmit, however, a civil penalty 

in the arrount of $2000 is upheld. The penalty in the arrount of $4250 for failure 

to comply with a DER order is upheld. Calculation of a $3750 sum for five days 

noncompliance was mandated by 52 P.S. §1396.22; the assessment of an additional 

$500 penalty for failure to corrply with a DER order which eould have been conplied 

within a ve:ry short time does not represent an abuse of discretion. 

INTRODUCI'ION 

This is a consolidated appeal of two compliance orders and an associ­

ated civil penalty assessrnent issued by the Department of Envirornnental Resources 

("DER") against Black Fbx Mining ("Appellant"). The appeal of the first of the 

two orders was originally docketed at 83-232-G and that of the second at 83-243-G. 

'!he civil penalty assesSIIEnt appeal was docketed at 84-114-G. By an Order dat.ed 

May 22, 1984, the appeals were consolidated at the latter docket number. A 

hearing on the merits was held on October 15, 1984. Both parties have filed post­

hearing briefs; DER has filed a post-hearing reply brief as well. 

The facts surrounding the issuance of the orders and the assessment of 

the civil penalty are summarized in the following findings of fact and will not 
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be repeated in the l::ody of this opinion. Where relevant: the factual bases 

for our rulings herein have been set forth. 

FINDINGS OF FAcr 

1. Appellant is Black Fox Mining and Developrrent Corporation ( "ApJ?ellant") 

which has a business address of Box F, Kan1s City, PA 16041. 

2. Appellee is the Permsyl vania Depart:Irent of Environrrental !€sources 

("DER") which is the agency of the Cormronwealth empowered to administer and 

enforce the Surface Mining Conservation and Reclarna.tion Act, 52 P.S. §1396.1 

et seq. ("SMCRA"), the Clean Streams Law, 35 P.S. §691.1 et seq. ("CSL"), and 

the rules and regulations promulgated therennder. 

3. On Saturday, October 1, 1983, DER Mine Inspector Andrew Bussard, Jr. 

visited a site owned by Allegheny River Mining Company ("ARMC") located in 

Annstrong Connty, Pennsylvania. 1 
(Tr .14' 89) . 

4. Errployees of Appellant were present on the site on October 1, 1983. 

(Tr. 74, 95). 

5. A pit had been excavated at the site on October 1, 1983 by Appellant 1 s 

employees; the pit measured approximately 12 x 20 feet and was filling with water. 

(Tr .15) . 

6. The pit had been excavated with the assistance of a high lift owned by 

Appellant and operated by Appellant 1 s employees. (Tr. 90, 125) . 

7. The high lift had been used to rerrove overburden. (Tr .125). 

1. References to the transcript of the hearing will be designated "Tr." 
For the purposes of this adjudication the corrected version of the transcript 
has been used. The pagination of the corrected version differs slightly from 
that of the nncorrected version. · 
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8. A cx::>al seam was exposed in the pit. (Tr.lS). 

9. Appellant 1 s errployees used shovels to rerrove approximately thirty 

F-Qtmds of roal from the pit. (Tr.92, 113, 125). 

10. The high lift had been brought into the site over a haul road. The 

haul road was not danaged in any way by the high lift.· (Tr .106) . 

11. Appellant had not applied for and had not received from DER a penni t 

pursuant to section 315 of the Clean Streams Law, 35 P.S. §691.315, or section 

4 (a) of the Surface Mining Conservation and Reclamation Act, 52 P.S. §1396 .4 (a) 

authorizing mining at the site. (Request for Admissions 23,24). 

12. There was no testim::my that ARMC had applied for or received from DER 

a pe:rmi t authorizing mining on the site. 

l3. Less than one acre in toto was affected by the activities described 

in Findings of Fact 5 through 9 supra. (Tr.24). 

14. On October 1, 1983, Inspector Bussard wrote an inspection re:r;:ort which 

was directed to ARMC and was read to the errployees of Appellant present on the 

site, one of whom was Mr. Pedrotti, sales manager for Appellant. (Tr.l6). 

15. Inspector Bussard expressly inforrred the enployees of Appellant that 

the area affected TMJuld have to be seeded and mulched by October 8, 1983. (Tr .16) . 

16. No DER enforcerrent actions were directed to Appellant on October 1, 1983. 

(Tr. 28-29). 

17. Inspector Bus sara ordered the cessation of activities taking place on 

the site on October 1, 1983. 
2 (C.Ex.2) 

18. In response to Inspector Bussard 1 s direction, Appellant 1 s errployees back-

filled the pit on the site on October 1, 1983. (Tr.21, 37). 

19. The backfilling was satisfactorily accomplished. (Tr.39). 

2. "C.Ex." designates Comrromvealth Exhibit. 
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20. After the backfilling had been acco:rrplished, the only action necessary 

to bring the site into compliance with DER requirements was the seeding and 

mulching of the affected area. (Tr. 21) . 

21. On October 3, 1983, Inspector Bussard c'liscussed the events of October 1, 

1983 with his Supervisor, John Matviya and the conc:Lusio:1 was reached that DER 

WJuld oold Appellant, rather than ARMC responsible for the activities which 

took place on the site on October 1, 1983. (Tr.lS-19). 

22. On October 3, 1983, Appellant received a phone call from Inspector 

Bussard info:rming Appellant that DER had dete:rmined that Appellant, rather th;' l 

ARM:::, WJuld be held responsible for the activities in issue. (Tr.95). 

23. On October 3, 1983, Inspector Bussard wrote an inspection report to 

Appellant based upon his inspection of the site on October 1, 1983; the inspection 

report bears the date October 1, reflecting the date of the inspection. (C.Ex.l; 

Tr.19, 30). 

24. The inspection report written on October 3, 1983 was mailed to Appellant 

on that date and received by Appellant on October 4, 1983. (Tr.l9,96). 

25. The inspection report received by Appellant on October 4, 1983 states 

that compliance was due by October 8, 1983. (C.Ex.l). 

26. On October 3, 1983, Inspector Bussard wrote a oo:rrpliance order based 

upon the events of October 1, 1983; this order was directed to Appellant. (Tr .19; 

C.Ex. 2). 

27. The co:rrpliance order of October 3, 1983 was mailed to Appellant on 

October 4, 1983 and received by it on October 5, 1983. (Tr.20, 96; C.Ex.2). 

28. Appellant filed a timely appeal of this oo:rrpliance order with this 

Board which was docketed at 83-232-G. 
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29. The compliance order received by Appellant on October 5, 1983 

expressly states that all affected area is to be seeded and mulched by 

October 8, 1983. The or ler also states that compliance is due within seven 

days. (C. Ex. 2). 

30. The inspection report written by Inspector Bussard on October 1, 

1983 and directed to AROC was destroyed by Inspector Bussard. No enforcerrent 

action was taken against ARMC. (Tr.30). 

31. On October 6, 1983 Mr. Pedrotti notified DER that Appellant "Y.Duld not 

carrply with the order Appellant had received the previous day. (Tr.l22). 

32. On October 11, 1983 Inspector Bussard returned to the site to determine 

whether Appellant had complied with the tenns of the compliance order received 

by Appellant on October 5, 1983. No compliance had been achieved beyond that 

accomplished on October 1, 1983. (Tr.22). 

33. Inspector Bussard wrote an inspection report based upon his observations 

of October 11, 1983 and mailed the same to Appellant. Appellant received this 

inspection report on October 13, 1983. (Tr. 22, 98; C.Ex. 3) • 

34. Inspector Bussard wrote a second compliance order based up:m his obser­

vations of October 11, 1983 that compliance with the first order had not been 

achieved. (Tr.22; C.Ex.4). 

35. The second compliance order was rna.iled on October 13, 1983 and received 

by Appellant on October 15, 1983. (Tr.99; C.Ex.4). 

36. Appellant filed a timely appeal of the second compliance order with 

this Board which was docketed at 83-243-G. 

37. The second compliance order reiterated the requ,irernent that all affected 

areas be seeded and mulched. It notes that compliance was due by October 8, 1983. 

(C.Ex.4). 
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38. On October 13, 1983 Appellant oonplied with the first order by seeding 

and mulching all affected areas. Inspector Bussard wrote an inspection re!X)rt 

reflecting this fact. (Tr.24; C.Ex.5). 

39. Inspector Bussard believed that the entire area oould have been seeded 

and mulched within four hours. Appellant accomplished the seeding and mulching 

in approximately half a day. (Tr.25, 124). 

40. Appellant was capable of perfonning ·the required seeding and mulching 

by the October 8, 1983 corrpliance deadline set forth in the first inspection 

re!X)rt and the first oompliance order. (Tr .124) . 

41. Mr. Pedrotti testified that Appellant was working as a subcontractor 

for ARMC at all times relevant to this proceeding. (Tr.85-87, 89-90). 

42. Mr. Pedrotti testified that Art Bush, vice president of ARMC, requested 

that Appellant bring its high lift to the site for the purpose of exploring to 

detennine whether a deep mine v.ould be feasible in the area. (Tr. 87) . 

43. Mr. Pedrotti testified that Appellant was paid by ARMC on an hourly 

basis for the work it perfo.med. (Tr.91). 

44. Mr. Pedrotti testified that ARMC agreed to rent the high lift for the 

purposes explained in Finding of Fact 40 supra. (Tr. 86) . 

45. Mr. Pedrotti testified that Mr. Bush, of ARM:, directed the Appellant's 

employees to the area on the site where the excavation was to be oond:ucted and 

instructed the employees where to dig. (Tr.92). 

46. A civil penalty of $2100 was assessed against Appellant for mining 

witl:'nut a permit. (C. Ex. 6). 

47. DER assessed a civil penalty in the arrOlmt of $4250 for failure to 

comply with the first compliance order within the time set for compliance therewith. 

(C.Ex.6). 
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48. Appellant timely appealed the civil penalty assessment to the Board; 

the appeal was docketed at 84-114-G. 

49. DER Inspector Supervisor Jolm Matviya calculated the $2100 portion 

of the penalty based upon 25 Pa.Oode §86.194, assessing $2000 for culpability 

and $100 for seriousness. A factor of zero was assigned to the renaining factors 

specified in §86.194. (Tr.59). 

50. }IJr. Matviya calculated the $4250 portion of the penalty based upon 

section 18. 4 of the Surface Mining Conservation and Reclamation Act, 52 P. S. 

§1396.22, which requires that a minimum penalty of $750 per day be assessed for 

each day a violation continues beyond the period prescribed for its correction. 

Based upon five days nonconpliance, Mr. Matviya calculated a penalty of $3750. 

(Tr.64). 

51. Mr. Matviya assessed an additional $500 penalty because Ap:£::Ellant had 

indicated that it would not conply and because it took a relatively long time 

to correct a violation which he considered sinple to re:rredy. (Tr. 65-66) . 

52. Mr. Pedrotti is aware that a penni t is required to conduct surface 

mining in the Comronwealth. (Tr .118). 

53. Mr. Pedrotti did not inquire as to the existence of a mining pennit 

before engaging in the excavation activities on the site on October 1, 1983 

because he thought that it was the responsibility of ARM: to secure the necessary 

permit. (Tr. 90). 

54. Mr. Pedrotti 1 s testimony about the relationship between Appellant and 

ARMC relative to the work perfonred on the site by Appellant (Findings of Fact 

41-45) was not rebutted by DER. 

55. Mr. Pedrotti 1 s testirrony about the relationship between 1\.ppellant and 

ARM: relative to the work perfonred on the site by Appellant (Findinqs of Fact 

41-45) was not confinred by testimony from ARMC representatives. 
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56. No ARM: representative was called as a witness by Appellant or DER. 

DISCUSSION 

Srope of Review and Burden of Proof 

In our review of the adrninistrati ve actions at issue here, we rmiSt 

determine whether DER abused its discretion or arbitrarily exercised its duties 

and functions. Warren Sand and Gravel v. Comronwealth, DER, 20 Pa.Onwlth. 186, 

34l A.2d 556 (1975). DER acted pursuant to mandatory statutory and regulatory 

provisions when it issued the second compliance order and when it decided that 

a civil penalty would be assessed. When DER takes such mandatory action, we 

primarily are called upon to decide only whether that decision should be vacated 

or upheld; hrn\ever, this description of our srope of review does not .imply that 

nodification of DER' s order (rather than simply vacating it or upholding it) 

is always inappropriate. King Coal v. DER, Cbcket No. 83-112-G (Partial Adjudi­

cation, March 18, 1985) . In rontrast, where DER has acted pursuant to discretion­

ary auth:>rity granted by statute or regulation, we rmiSt determine whether the 

decision represents a proper exercise of that discretion_. We may substitute 

our discretion if we find that DER has abused its own. This is the standard 

which must be applied herein to our review of the issuance of the first compliance 

order. Calculation of the arrol.ll1t of the civil penalty assessrrent involved both 

discretionary and mandatory actions. 

The burden of proof herein rests with DER pursuant to 25 Pa.Code 

21.101 (b) (1) and (b) (3). 

Conduct Constituting Surface Mining 

We first address Appellant's argument that the activities summarized 
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in Findings of Fact 5-9, supra, did not constitute surface mining. vJe addressed 

this argument in an earlier Opinion and Order entered at this docket number, 

Black Fox Mining and Developnent Co:g?Oration v. DER (Opinion and Order dated 

September 25, 1984). There we rejected Appellant's contention that it was merely 

exploring for coal and that, therefore, no permit was necessary. 
3 

Exploration 

is rrerely one form of surface mining. Surface mining consists of the extraction 

or exposure and retrieval of minerals. 52 P.S. §1396.3. Given this definition, 

we ruled that if it were established at the hearing on the rneri ts of this appeal 

that Appellant had rerroved coal from the pit located on the site, surface mining 

w:::mld be found to have occurred. 

At the hearing, Mr. Larry Pedrotti, sales IPanager for Appellant, testi-

fied that he and the other employees of Appellant used the highlift to rerrove 

overburden and expose the coal seam. They then rerroved coal from the pit with 

the aid of shovels. Approximately thirty fOunds of coal were rerroved. Since 

no permit authorizing this activity had been issued, the activity constituted a 

violation of section 4(a) of the Surface Mining Act, 52 P.S. 1396.4(a) as well as 

section 315(a) of the Clean Streams Law, 35 P.S. §691.315. DER did not abuse its 

discretion in ordering the cessation of the unlawfUl conduct and requiring that 

the damage done to the affected area be remedied. Mining without a permit is a 

serious violation which DER cannot be expected to ignore or condone. Western 

Hickory Coal Co. v. DER, EHB DJcket No. 82-141-G (Adjudication dated June 2, 1983); 

aff'd, Pa.Crnwlth. , 485 A.2d 877 (1984). ---

Subcontractor's Liability 

At the hearing on the merits of this appeal, Appellant rraintained that 

3. Appellant previously had admitted that it had no permit to conduct the 
activities which took place on the site on October l, 1983. (Appellant's resfOnse 
to DER Request for AdrrUssion 23.) 
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it was not responsible for this mining activity because it was acting rrerely 

as a subcontractor for another mining company, Allegheny River Mining. Appellant 

does not expressly address this argument in its post-hearing brief; instead 

Appellant directs the thrust of its assertions regarding the subcontractor 

relationship to the issue of the degree of Appellant 1 s culpability and the 

resultant arrount of the penalty assessment. Nevertheless, we believe that 

Appellant 1 s intention of asserting this "lack of responsibility" argument was 

rna.de sufficiently clear to warrant our excusing the apparent waiver of this 

issue. Therefore, we address it herein. 

Appellant 1 s contention is that it was acting as a subcontractor and 

therefore bears no resp:msibili ty for the illegal activity. This is an affirm­

ative defense with regard to which Appellant bears the burden of proof of 

establishing the contested facts. 25 Pa.Code §21.10l(a). Despite DER 1 s 

assertions to the contrary, we find that Appellant has rret this burden, though 

just barely. 

Mr. Pedrotti testified that Art Bush, vice president of ARMC requested 

that Appellant bring its high lift to the site for the purpose of exploring to 

detennine whether deep mining would be feasible there. ARMC agreed to rent the 

highlift and paid Appellant at an hourly rate. According to Mr. Pedrotti, 

Mr. Bush directed Appellant 1 s employees to the area where the excavation was to 

take place and instructed the employees where to dig. None of this testimony 

was cx:mtradicted by DER, but neither was it confirmed by ARMC, whom Appellant 

could have subpoenaed. The absence of a written agreerrent does no harm to 

Appellant 1 s position; the parties reasonably might have concluded an oral agreerrent. 

Once again, however, Appellant 1 s self-serving testimony that there was an oral 

agreerrent could have been considerably strengthened by ARMC testimony. All in 
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all, nevertheless, recognizing that Appellant's testinony in this regard was 

not rebutted, we must find that on the evidence Appellant IIDre probably than 

not was acting as a subcontractor for ARMC. 

OUr finding that Appellant was acting as a subcontractor for ARMC 

does rot require us to conclu:ie that Appellant cannot be sanctioned by DER 

for the illegal mining, however. The mere existence of a contractual relation-

ship is no defense to the DER actions appealed here, which -were taken in response 

to a clear violation of the law, i.e., mining without a pennit. Appellant cannot 

escape responsibility for mining without a permit simply by pointing a finger at 

sorreone else. 

In contract law, an individual acting as an agent for a disclosed 

principal is not personally liable on a contract between the principal and a 

third party unless the agent has specifically agreed to assume liability.
4 

This 

principle has no bearing on the present appeal, however. Though we have de-

tennined that Appellant probably was ARMC' s subcontractor, there was no con-

tractual relationship between ARMC and DER. DER is not enforcing a contract 
' 

between DER and ARMC or between DER and Appellant; DER is exercising the police 

J_X)wers of the Comrronweal th as specified by statute, in this instance the Surface 

Mining Act and the Clean Streams Law. 

'Ihe conclusion that Appellant is responsible for the illegal mining 

activities is clearly supported by the language of the Surface Mining Act itself. 

The provision of the Act violated here is section 4(a), which provides in 

relevant part: 

4. See, e.g., Vernon D. Cox and Co., Inc. v. Giles, 267 Pa.Super. 411, 406 A.2d 

1107 (1979). 
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Before any person shall hereafter proceed to 
mine minerals by the surface mining method, he 
shall apply to the departrrent •.. for a pennit 
for each separate operation. 
52 P.S. 1396.4(a) 

"Person" is defined in section 3 of the Surface Mining Act to include "any 

natural person, partnership, association or corporation, " a class into which 

Appellant clearly falls_. 

FUrthermore, section 3 of the Act provides that: 

When nore than one person is engaged in surface 
mining activities in a single operation, they 
shall be deerred jointly and severally resp:msi­
ble for cx:m:pliance with the provisions of this 
act. 52 P.S. §1396.3. 

Thus, we conclude that DER did not abuse its discretion in determining 

that Appellant should be held responsible for the unpenni tted mining which took 

place. 
5 

Appellant's conduct arrounts to a clear violation of the Surface Mining 

Act for which it must be held responsible. 

DER' s Authority to Require Remedial Measures 

The first compliance order required that Appellant seed and mulch all 

area affected by the mining activity. Appellant claims that this requirement 

arrounts to a violation of section 86.212 of Pennsylvania Code Title 25 because 

the condition created by the excavation activities created no inminent danger 

to the health of the public and no significant or .imminent hann to the land. 

We conclude that Appellant's argmnent is without rnerit. §86.212 is 

not the sole authority for the issuance of DER compliance orders. §86.213, for 

example, grants DER the power to issue such other orders "as are necessary to 

aid in the enforcement of the acts or the regulations promulgated thereto"; 

5. This adjudication, of course, in no way rules upon the responsibility of 
ARMC for the illegal mining. At the hearing, Inspector Bussard commented that it 
likely would have been a better practice to have issued compliance orders to both 
mining companies, an observation with which we concur. 
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if it \\Bre detennined that seeding and mulching the haul road had not been 

properly required, we already have decided that seeding and mulchi~g the remain­

ing area was a proper requirerrent. Appellant did not seed and mulch this 

remaining area within the specified tine period. OUr assesSirent of the arrount 

of penalty does not depend in any fashion on the area of the haul raod which 

was suprx>sed to be seeded and mulched. Therefore the issue of whether or not 

requiring seeding and mulching of the haul road was proper is rroot for the 

purposes of this appeal, and we see no reason to rule on it; certainly we do 

not think it likely that the facts of this appeal would be repeated sufficiently 

often to warrant a ruling despite its rrootness here. Al Hamil ton Contracting Co. 

V. DER, rocket No. 83-248-G (Opinion and Order, February 23, 1984). 

In surrmary, we have detennined that DER did not abuse its discretion 

in issuing the first corrpliance order because in fact mining was being conducted 

without a pennit in violation of 52 P.S. §1396.4, and the terms of the order 

(notably the seeding and mulching requirerrent) were within DER 1 S authority. DER 

was justified in issuing the order to Appellant since Appellant 1 s employees were 

responsible for the coal rerroval which took place. Issuance of the order was not 

a violation of 25 Pa.Oode §86.212; that regulation is not the sole authority for 

the issuance of DER orders. We do not decide, because there is no need for us 

to decide, whether the haul road was "affected". 

Tlireliness of Compliance 

Having determined that the first order was proper, we now turn to 

Appellant 1 s argurrents concerning the propriety of the issuance of the second order. 

'Ihe violation for which the second order was issued was Appellant 1 s failure to 

comply with the first. Appellant claims that the deadline for compliance set 

forth on the first order is ambiguous. It bases this argument up:m two staterrents 
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§86.2ll(a) specifically authorizes DER to order the correction of violations.
6 

It is reasonable to construe "correction" of mining without a pennit to mean 

that the mined area be reclairred as would be any area that is mined with a 

permit. Furthermore, §86.212 itself provides that the portion of that section 

relating to imninent hann to the environrrent or public health "shall not be 

construed to limit the depart.rrent' s authority to issue cessation orders . . . 

(and) shall not be deerred to limit the availability of other remedies at law 

or in equity. " Clearly, DER has the authority to require rerredial rreasures 

to correct the damage caused by illegal mining activities, whether or not that 

damage threatens imminent ha:r:m. 'Ihe existence of the damage is sufficient. 

Appellant also argues that--whether or not the order to seed and mulch 

all area affected by mining was proper--the portion of the DER compliance order 

requiring Appellant to seed and mulch the access road was an abuse of DER' s 

discretion because the access road sustained no ha:r:m as a result of Appellant's 

actions; apparently Appellant feels that if the access road sustained no ha:r:m, 

then it was not "affected". However, Appellant eventually did seed and mulch 

the road along with the rest of the area DER considered "affected", despite 

Appellant' s view that this requirerrent was arbitrary and capricious. Further, 

it will be evident from our discussion infra that whatever ruling we would make 

on this issue, namely the issue of whether or not the access road really was 

affected by Appellant' s mining activities, would not alter the result herein. 

DER assessed the civil penalty on two bases: the fact that a cessation order 

had been issued for the illegal mining, and the fact that Appellant had failed 

to comply within the time frame set forth in the first compliance order. Even 

6. "Acts" are defined by 25 Pa.Code §86.1 to include, inter alia, the 
Surface Mining Act and the Clean Streams Law, 35 P.S. §691.1 et seq. 
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oontained in the order. The first staterrent provides that corrpliance is due 

"within seven days"; the second that corrpliance is due by October 8, 1983. 

Appellant contends that it understood the latt:er phrase to rrean within seven 

days of the date it recieved the order (October 5, 1983) and that since oom­

plianoe was achieved by October 13, 1983, this seven day period had not yet 

' 
~ired. 'lhus, Appellant would have us conclude, the second compliance order 

should not have been issued,. 

We do not find the corrpliance. date of the first order ambiguous. We 

are aware that Appellant did not receive that order until October 5, 1983. 

Ibwever, under the circumstances of this case it v.uuld not be reasonable to 

oonclude that DER intended to allow Appellant seven days from October 5 within 

which to corrply. The order itself bears the date October 1, 1983, reflecting 

the date of the inspection giving rise to the order. Had corrpliance been achieved 

Within seven days of October 1, it v.uuld have been accomplished by October 8, the 

date ~licitly stated to be the deadline for compliance. 

In addition, although no order had been directed to Appellant on 

October 1, Appellant's errployees (one of whom was Mr. Pedrotti) were read the 

substance of the inspection rePJrt prepared by Inspector Bussard on that date. 

Inspector Bussard testified that he infonned the errployees that the site would 

have to be seeded and mulched by October 8, 1983. Thus, when the order was re-

oeived by Mr. Pedrotti the following Wednesday, he already had reason to know the 

order's content. The only thing which had changed was the identity of the party 

to whom the DER enforcement action was being directed. Furthenrore 1 by October 3, 

1983 Appellant had received verbal notice fran Inspector Bussard that DER intended 

to hold Appellant, rather than Allegheny River 1 responsible for the activities 

which had taken place on October 1. By October 4 1 Appellant had received Inspector 
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Bussard 1 s re};9rt from the inspection of October 1. That inspection reFQrt 
_.-?/ 

clearly states that conpliance was due "by October 8, 1983." No reference is 

made to a certain number of days within which corrpliance was to be achieved. 

'Ihe following . day, October 5, Appellant received the first compliance order 

which, like the inspection reFQrt, clearly states that corrpliance was to be 

accorrplished by October 8. In sh::>rt, the order cannot be said to be ambigoous; 

it would not have been reasonable to conclude that the seven day period for 

oompliance began to run from the tine Appellant received the order. 
7 

Conpliance was to be achieved by October 8; it was not acconplished 

nntil October 13. Therefore, DER was required to issue the second order, pur-

suant to 25 Pa.Cbde 86.212(a} (3). This was a mandatory action and nnder the 

instant circumstances we need only detennine whether it should be upheld or 

vacated--nodifications w:>uld be quite inappropriate. We have concluded that 

Appellant had sufficient notice of the deadline it. was facing and that it failed 

to :rreet this deadline. DER 1 s issuance of the second order was not an arbitrary 

exercise of its duties. 

Assessment of the Civil Penalty 

The decision to assess a civil penalty against Appellant was governed 

by provisions of the Surface Mining Act which i.rrpose mandatory duties UFQn DER. 

Section 18. 4 of the Act provides that: 

If the violation leads to the issuance of a 
cessation order, a civil penalty shall be assessed. 
If the violation involves the failure to correct, 
within the period prescribed for its correction a 

7. We note that Appellant has not argued that it w:>uld have been i.rrpossible 
for it to conply before October 8. Indeed, Mr. Pedrotti testified that Appellant 
was capable of conplying by that date and that when Appellant did conply with the 
order, it took approx.irrately half a day to conplete all required seeding and 
rrulching. 
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'Ihe $2100 Penalty 

violation for which a cessation order, other 
aba:terrent order or notice of violation has been 
issued, a civil penalty of not less than seven 
h1.mdred. fifty ($750) dollars shall be assessed 
for each day the violation continues beyond 
the period prescribed for its correction. 
52 P.S. §1936.22 

'n1e authority for the assessrrent of the $2100.00 penalty is contained 

in the first of the two sentences just quoted. Inspector Bussard ordered Appellant 

to cease its illegal mining activity on October 1, 1983. crhe assessment of the 

$4250.00 penalty, for failing to comply within the .required time period, was 

based upon the latter of these two sentences. ) 

Since we have already established that the issuance of the cessation 

order was proper, DER's decision to assess a civil penalty pursuant to §1396.22 

must te upheld. The calculation of the arrount of this penalty ($2100) presents 

rrore intricate problems, involving the application of 25 Pa.Code §§86.193 and 

86.194. Pursuant to §86.193(e), where DER finds that an operator has extracted 

roal or rennved overburden or topsoil from an area on which the operator was not 

:t:ennitted to conduct such activities, DER is required to assess a minimum civil 

penalty of $2000 per acre. The total area affected was less than an acre. 

Appellant argues that where less than an acre has been affected, the fenalty must 

be prop:>rtionately reduced. We see nothing in the regulations to support this 

argument, and therefore reject it. In other words, we construe the phrase ":t:er 

acre" in 25 Pa.Code §86.193 as ":t:er acre or fraction thereof." 

The calculation does not end there, however. §86 .19 3 (g) requires that 

DER also calculate the civil penalty which would be assessed for the same l.ID1awful 

activity 1.mder §86.194. If the penalty calculated under §86.194 is greater than 
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that calcrilated under §86.193, DER must assess the greater amount. DER Inspector 

Supervisor John Matvi ya testified that this was the procedure followed in determin-

ing the $2100 penalty at issue here. He stated that pursuant to the requirements 

set forth in §86.194 {b) {1) he calculated a smn representative of a penalty for 

the seriousness of the violation. He concluded that $100 was sufficient, giving 
I 

oonsideration to the snall area: affected by Appellant's activities.. He then 

calculated, pursuant to §86.194-{b) {2) an anount of $2000,. the minimum assess-

rrent allowed where the violator has derronstrated reckless conduct. A value of 

ze~ was assigned to the rernairllng four factors included in §86.194 {b). 
8 

There-

fore, following the requirerrent of §86.193(g), $2100 \VOuld be assessed since that 

smn exceeds the $2000 minimum penalty assessed under §86.193{e). 

§86.194 requires this "Board to follow the system set forth therein for 

determining the proper anount dt a civil penalty. We find that Mr. Matviya's 

assigrment of $100. 00 to the cq.tego:ry of "seriousness" and zero to the remaining 

categories {other than culpability) was reasonable and does not represent an abuse 

of discretion. We differ, however, with regard to the degree of culpability 

attributed to Appellant. 

Mr. Pedrotti testified that he ·is aware of the requirement that a permit 

be obtained before surface mining is conducted. However, he also stated that it 

is canmn practice within the industry for the owner of the coal to secure such 
I 

permits as are necessary to conduct the mining operation and that he assumed this 

practice had been followed in this case. · Given these facts, we conclude that 

8. Appellant maintains that the calculation of the amount of the civil penalty 
was arbitrary and capricious because DER failed to consider all the factors set 
forth in §86.194 (b). We reject this argtJillEmt; the record clearly supports the 
finding that all factors were considered. 
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Appellant's conduct was not reckless, but si.rrply negligent. The word "reckless" 

is not defined in the regulation; therefore, we will give the tenn its customary 

rreaning. 1 Pa.Cbde §1. 7; 1 Pa. C.S.A. §1903 (a). As DER itself agrees, "reckless­

ness" implies action taken in conscious disregard of the hann that may result 

from the action. The testirrony gives absolutely no reason to believe that 

Appellant ever conteirq;:>lated the possibility that it was mining without a pennit. 

A1 though Appellant • s testi.nony on this point was wholly unoorrooorated and self­

serving, DER did not rebut it. Therefore, we cannot tenn Appellant's action 

"reckless". 

Appellant, ~ver, clearly failed to exercise a reasonable degree of 

care when it pmoeeded to excavate and rerrove ooal without first having ascertained 

whether a pennit allowing this activity had been issued. Thus, we conclude that 

Appellant' s conduct was negligent and that, therefore, the :rnaxinrum penalty which 

should have been assessed under §86.194 (b) (2) should have been no IIDre than $1500, 

which is the maximum possible penalty for a single negligent violation. calculation 

of a penalty in the aiiDilllt of $2000 under §86.194 (b) (2) therefore was an abuse of 

IER's discretion. The maximum arrount which could be assessed under §86.194 (b) as 

a whole, given the foreg:>ing facts, would be $1600. '!his arrount is less than the 

$2000 minimum penalty required by §86.193 (e); thus, we must uphold a penalty of 

$2000.00 for rrnning without a permit. 

The $4250 Penalty 

The DERdecision to assess a civil penalty for failure to timely comply 

with the first IJER order was made pursuant to the mandatory language of §18. 4 

quoted arove. Since we have established that Appellant did indeed fail to comply 

with the first order by October 8, 1983, as required, it is clear that DER's 
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decision to assess this portion of the penalty must be upheld. 

§18.4 provides that DER must assess a minimum penalty of $750 for 

each day the violation oontinues beyond the period prescribed for its correction. 

DER detennined that Appellant did not conply with the first DER order until 

October 13, 1983. The deadline for such oompliance, as we have held supra, was 

October 8, 1983. Therefore DER correctly calculated a penalty of $3750 for 

five days' nonconpliance. We uphold this determination. 

In addition to the $3750 mandatory penalty DER assessed an additional 

$500, which Mr. .Matvi.ya testified was based upon the fact that Appellant 

n:Jtified DER that they would not oomply with the first DER order. I''· addition, 

consideration was given to the fact that this refusal concerned a violation 

which DER considered to be very easy to correct. 

Mr. Pedrotti admitted that after he received the first DER compliance 

order he phoned Inspector Bussard and infonned him that Appellant would not 

conply with the order. Taking this statement in conjunction with Mr. Pedrotti's 

admission that Appellant was capable of conplying by October 8, 1983, it appears 

that assessment of the additional $500 above the mandatory arrount was not an 

abuse of discretion, in view of the mandatory penalty prescribed by 25 Pa. Code 

§86.194 (b) (3) for failure to abate a violation within a reasonable time. We 

therefore uphold the civil penalty assessment for failure to timely corrply in the 

anount of $4250. 

CONCLUSIONS OF LNiJ 

l. The Board has jurisdiction over the parties and subject matter of 

this appeal. 71 P.S. §510-21. 
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2. Where DER acts pursuant to a mandatory provision of a statute 

or regulation, the Board's scope of review primarily is to detennine whether 

the DER action should be upheld or vacated. 

3. Where DER exercises its discretion, '!he Board must review DER' s 

action to detennine whether it has abused that discretion; the Board :rray 

substitute its discretion for that of DER in the event DER has abused its own. 

4. '!he burden of proof herein rests upon DER pursuant to 25 Pa. Code 

21.101 (b) (1) and (b) (3) • 

5. Section 315(a) of the Clean Streams Law, 35 P.S. §691.315(a) and 

section 4(a) of the Surface Mining Act, 52 P.S. §1396.4(a) and 25 Pa.Code 86.ll{a) 

prohibit any person from mining coal without having first obtained from DER a 

permit authorizing such mining. 

6. Surface mining, as defined in the Surface Mining Act, consists of 

the extraction or e:xp:>sure and retrieval of minerals. 52 P.S. §1396.3. 

7. Appellant's activities on the site owned by Allegheny River Mining 

constituted surface mining. 52 P.S. §1396.3. 

8. A permit is required under 52 P.S. §1396.4(a), 35 P.S. §691.315(a), 

and 25 Pa.Code, Chapter 86 even where one intends only to explore for coal, unless 

DER has granted a waiver of the permit requirement prior to the rerroval of coal. 

25 Pa.Code 86.133. Exploration is merely one type of surface mining. 52 P.S. 

§1396.3. 

9. Appellant's surface mining activities constituted a violation of 

section 315(a) of the Clean Streams Law, 35 P.S. §691.315(a), section 4(a) of 

the Surface Mining Act, 52 P.S. §1396.4(a), and 25 Pa.Code 86.11. 

10. DER did not abuse its discretion in ordering the cessation of the 

unpennitted mining activity. 
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11. IER did not abuse its discretion in requiring Appellant to 

backfill, seed and mulch the affected area. 

12. Appellant 1 s subcontractor relationship with Allegheny River 

Mining is irrelevant to the issue of Apepllant 1 s liability under the Act for 

the unpenni tted mining and resultant environmental damage. 

13. '!he Surface Mining Act, 52 P.S. §§1396. 4 (a) and 1396.3, as well 

as basic public policy, require that Appellant be held responsible for the 

unpe:rmi tted mining . activity and resultant environmental damage. 

14. DER did not abuse its discretion in directing its enforcement 

actions to Appellant. 

15. The issuance of the compliance orders does not constitute a 

violation of 25 Pa.Cbde §86.212. 

16. The deadline set for compliance with the first order was not 

ambigt.:OUS. 

17. Appellant failed to corrply with the first order within the time 

specified for corrpliance therewith, in violation of 52 P.S. §1396.24 and 

35 P.S. §691.611. 

18. IER did not arbitrarily exercise its duties in issuing the second 

corrpliance order. 25 Pa.Cbde §86.212(a) {3). 

19. DER did not arbitrarily exercise its duties in deciding to assess 

a civil penalty. 52 P.S. §1396.22. 

20. DER abused its discretion in detennining the anount of the penalty 

for mining without a pennit to the extent it based the penalty on the finding 

that Appellant 1 s conduct was reckless. 

21. There was no testirrony that Appellant contemplated that it was 

mining witlout a permit. Therefore, it cannot be concluded that Appellant acted 

with conscious disregard. Appellant' s conduct was not reckless. 
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22. Appellant reasonably should have inquired as to the existence 

of a permit prior to engaging in mining activities. Therefore, Appellant's 

conduct was negligent. 

23. Since Appellant's conduct was negligent rather than reckless, 

the maximum penalty which could properly be assessed under 25 Pa.Code §86.194(b) (2) 

for mining without a permit is $1500. DER' s assessrrent of a $2000 penalty under 

this section was an abuse of discretion. 

24. DER did not abuse its discretion in computing the penalty for 

mining witmut a pennit in assigning a value of zero to the following categories 

of 25 Pa.Code §86.194 (b) : speed of compliance, cost to the Cormonwealth, savings 

to the violator and history of previous violations. 

25. DER did not abuse its discretion in assessing a penalty of $100 

under the category of seriousness set forth in 25 Pa.Code §86.194(b) (1). 

26. Uner the facts of this case, the :maximum penalty which lawfully 

could have been assessed under 25 Pa.Code §86.194 (b) ~uld have been $1600. 

27. Pursuant to 25 Pa.Code §86.193 (g), DER must assess a :rninirrn..nn civil 

penalty of $2000 per acre for mining without a permit. 

28. A civil penalty of $2000 is upheld for Appellant's mining without 

a pennit. 

29. DER did not arbitrarily exercise its duties in assessing an amount 

of $3750 for Appellant's failure to tirrEly comply with a DER order. 52 P.S. 

§1396.22. 

30. Appellant failed to comply with a DER order, which could have been 

complied with in a very short time; therefore, DER did not abuse its discretion 

in assessing an additional $500 penalty. 25 Pa.Code §86.194 (b) (3). 
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ORDER 

WHEREFORE, this 29thday of April, 1985, it is ordered that: 

1. Appellant's appeal is sustained with regard to the assessment 

of the $2100 penalty for mining without a pennit. Pursuant to 25 Pa.Code 

§86.193 (e), a civil penalty in the arrount of $2000 is upheld. 

2. Except for the reservation set forth in paragraph 1, supra, this 

appeal is dismissed. 

DA'IED: April 29, 1985 

cc: Bureau of Litigation 

ENVIRONMENTAL HEARING 

ANI'HONY J. 
Member 

ErmARD GERJUOY 7 

Member 

Alan S. Miller, Esquire, Pittsburgh, 
for the Corrmonweal th 

leo M. Stepanian, Esquire, Butler, 
For Appellant 
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MA'lliiES COAL CCMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRQN:0,1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 82-212-G 

Issued: June 10, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Edward Gerj ooy, Member, 

SYLLABUS 

'!his is an appeal of certain effluent lirni tations imp:>sed by DER 

in Appellant's National Pollutant Discharge Elimination System (NPDES) pennit. 

Appellant originally had contested the osmotic pressure limitation and the 

associated rmnitoring requirerrents but subsequently withdrew this pJrtion of 

the appeal. DER is required to apply the standards set forth in 25 Pa.Code 

§93. 7; therefore, it was not required to take into account the economic 

consequences upon Appellant of its action in setting the effluent limitations 

contained in the permit. The effluent limitations are calculated from a 

fonnula ~·.,11ich takes into consideration the standards set forth in §93. 7 as 

well as the Q7-10 of the receiving stream. The Q7-10 is defined at 25 Pa.Code 

§93.5(b) as the lowest-seven-consecutive-day average flow that occurs once in 

ten years. '!he rmnitoring point for determining compliance with the effluent 
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limitations is the :r:oint of discharge to the receiving stream. Given this 

determination, the parties stipulated that there was no point in contesting 

the Q7-10 value at the point of discharge. The parties agreed that even if 

the Q7-10 were figured for a point downstream from the discharge, the calcu­

lation of the effluent limitations v-Duld not be significantly altered. There­

fore, since the issue of the Q7-10 value to be used in calculating the effluent 

limitations has been rerroved from contention, and since DER was required to 

apply the standards set forth in 25 Pa.Code 93.7 in calculating those limitations, 

it follows that the limitations must be upheld. The appeal is dismissed. 

FINDINGS OF FACI' 

1. Appellant, Mathies Coal Company ("Mathies") is a Pennsylvania 

corporation having its principal office at 1800 Washington lbad, Pittsburgh, PA 

15241. 

2. The Appellee is the Comronwealth of Pennsylvania, I::epartrrent of 

Environrrental Resources ( "DER") , which is the agency of the Comrronwealth empowered 

to administer and enforce the Clean Streams Law, the Act of June 22, 1937, P.L. 

1987, as amended, 35 P.S. Section 691.1 et seq. ("CSL"), and the rules and regu­

lations of the Environrrental Quality Board ( "EQB") adopted thereunder. 

3. Mathies operates a deep mine (the "mine") in Nottingham 'lbwnship, 

Washington County, Pennsylvania. 

4. In the past, DER has allowed the Tholl\3.s Portal of this mine to 

discharge into Peters Creek, Washington County, under National Pollutant Discharge 

Elimination System ("NPDES") Permit PA0023337. 

5. On or al::out August 4, 1982, DER--at Mathies' request--issued 
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Arrendrrent No. 3 to NPDES Pennit PA0023337, allowing an increased discharge (in 

flow volurre) from the 'Ihomas Portal into Peters Creek. 

6. 'Ihe aforesaid Amendrrent No. 3 incorpJrated various effluent 

limitations and nonitoring requirerrents on various discharge parameters includ­

ing inter alia the concentrations of iron, manganese and aluminum, and the 

osmotic pressure. 

7. Mathies tirrely appealed the effluent limitations and rronitoring 

requirerrents specifically mentioned in Finding of Fact 6. 

8. On.April 11, 1983, Mathies rroved to amend its Notice of Appeal, 

so as to strike its objections to the osmotic pressure limitations and rronitor­

ing requirerrents, on the understanding that DER v.ould: (a) give full consider­

ation to future bioassays performed by Mathies in the event that the osrrotic 

pressure of the water discharged at Th:nnas should increase to a level near the 

pennit effluent limit; and (b) that the I:epart:rrent will amend the NPDES permit 

in question to provide for quarterly field studies for one year and field studies 

once every six rronths thereafter. 

9. On April 22, 1983, this Board--on the inforrration that DER did 

not oppose Mathies' proposed amendrrent of its Notice of Appeal--amended Mathies ' 

Notice of Appeal as Mathies had requested; the Board's April 22, 1983 Order noted 

that the above understandings (a) and (b) [in Finding of Fact 8] between Mathies 

and DER were not part of the Order, tl:Dugh those understandings apparently had 

been stated correctly by Mathies. 

10. DER computed the effluent limi tatiuns on the iron, manganese and 

aluminum concentrations from a formula based on the arrount of flow in the Thomas 

Portal discharge and the so-called Q (7-10) flow in Peters Creek; the formula seeks 
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to ensure that the final effluent concentrations in Peters Creek, after 

dilution of the discharge in Peters Creek, do not exceed the effluent concen­

trations prescribed by 25 Pa.Code Chapter 93 (affidavit of Walter 0 1 Shinski, 

attached to DER 1 s fution for Sum:nary Judgment filed Noveml:er 4, 1983). 

11. Q(7-10) is defined in 25 Pa.Code §93.5(b) as "the actual or 

estimated lowest seven-consecutive-day average flow that occurs once in ten 

years." 

12. Mathies challenged neither the intent nor the substance of DER 1 s 

formula (Finding of Fact 10) . 

13. DER used the value of Q(7-10) at a point in Peters Creek irrrrediately 

al::ove the Thorras Portal; according to DER this value is 0. 056 cubic feet per 

second. 

14. Mathies clairred that the value of Q (7-10) at tlnis paint (immediately 

al::ove the 'Ihorras Portal) is effectively zero. 

15. Mathies therefore clairred that 25 Pa.Code §93.5 (b) required .DER 

to employ the value of Q(7-10) at that point in Peters Creek "where a use identi­

fied in §93. 4 of this title [Pa.Code Title 25] ... becorres possible." 

16. On October 4, 1984, the Board presided over a hearing on the rrerits 

of this appeal. 

17. 'Ihe scope of this hearing was lllnited to evidence bearing on what 

value of Q(7-10) DER should have used in computing the effluent lllnits on 

Mathies 1 discharge. 

18. DER contends that a "point of first use" (the point defined in 

Finding of Fact 15) exists in Peters Creek inmediately al::ove the Thomas Portal 

discharge point. 
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19. Mathies disputes DER1 s contention that there is a r:oint of first 

use in Peters Creek al:xlve the Thomas Portal. 

20. Mathies contends that the r:oint of first use in Peters Creek is 

not attained 1mtil the flow is sufficient to support wam water fish even during 

the Q ( 7-10) at that point, i.e. , even during the lowest seven-consecutive-day 

average flow that occurs once in ten years. 

DISCUSSION 

This appeal, whid1 now is ripe for adjudication, has been the subject 

of tw:::> earlier rulings at the al:xlve-captioned rocket Number (Opinions and Orders, 

January 13, 1984 ill1d January 14, 1985). Those rulings bear on the i~sta~t ad-

judication, and should be reviewed for full 1mderstanding of the legal underpin-

nings of our final order infra in this matter. It is convenient, however, to 

briefly summarize the aforementioned opinions in the context of this adjudication. 

On or arout August 4, 1982, DER issued an arrendrrent of Mathies 1 NPDES 

Permit PA 0023337. This arrendrrent, at Mathies 1 request, authorized Mathies to 

increase its discharge into Peters Creek, Washington County, from the Thornas 

Portal of the Mathies roal mine. The amendrrent permits a discharge of 4,000 

gallons per minute (gpm)_, whereas previously the discharge could be at IIDSt 

420 gpm. However, the arrendrrent imposed, inter alia, the following water quality 

limitations on the discharge: 

Allowed Concentrations (mg/1) 

MJnthly De· :y 
Discharge Parameter Average Average 

Iron 1.5 3.0 

Manganese 1.0 2.0 

Alurnintnn 0.5 1.0 
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where IDJ/1 denotes milligrams per liter. Mathies appealed these effluent 

lirni tations. Mathies also appealed an imposed limitation on the osrrotic pres-

sure of the discharge. In view of Finding of Fact 9, however, this portion of 

Mathies' original appeal no longer is before this Board, and will not be adjudi-

cated or further referred to infra. For similar reasons, the portion of 

Mathies' appeal challenging DER' s originally imposed requirerrent of quarterly 

field studies each year is deerred no longer before this Board. 

On November 4, 1983 DER noved for sumrrru:y judgment on the appealed-

from effluent limits. Our January 13, 1984 opinion rejected DER's notion for 

sumrrru:y judgment. 1 DER computed the al::ove-listed effluent limitations from a 

fonnula which Mathies has not challenged. The formula involves, inter alia, 

the "actual or estimated lowest seven-consecutive-day average flow that occurs 

once in ten years" [language of 25 Pa.Code §93.4 (b)]. Mathies did not challenge 

DER''s use of the formula, but did challenge the value of the aforesaid average 

flow--the so-called Q(7-10) value--DER used in the formula. DER used the value 

of Q ( 7-10) at a point in Peters Creek imrediately al::ove the Thorras Portal of 

Mathies' mine. Mathies cla.ined this value of Q(7-10) was effectively zero, in 

which event DER's fonnula should have employed the value of Q(7-10) "at that point 

where a use identified in §93. 4 of this title . . . beco:rres possible" [quoting 

from 25 Pa.Code §93.5(b)]. 

Therefore there was a genuine issue of rraterial fact, precluding our 

granting the summary judgment DER requested. In the course of denying summary 

judgrrent, however, our January 13, 1984 opinion rrade sane additional rulings which 

1. Actually, DER only asked for S1.IDilla.rY judgrrent on the iron and manganese 
effluent limits it had set. DER' s argurrent v.ould have applied just as well to 
the aluminum effluent limit, however; our ruling on the rrotion was equally appli­
cable to all three of the heavy :rretal limitations Mathies had appealed. Therefore, 
in what follows we shall ignore the fact that our January 13, 1984 opinion did not 
specifically refer to the appealed-from aluminum effluent limit. 
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are consequential to this adjudication. In particular, we ruled: 

1. DER did not abuse its discretion when 
it established the aforesaid effluent limits 
without considering the economic impact on Mathies. 

2. 'Ihe economic i.rrpact on Mathies of DER' s 
effluent limitations is outside the scope of this 
appeal. 

3. The :tnssible effects, or lack of effects, 
of the discharge on plant and animal life in Peters 
Creek is outside the scope of this appeal, except 
as such facts bear on the point at which the flow 
is to be est.imated in accordance with 25 Pa.Cbde 
§93.5(b). 

These previously interlocutory rulings now are affirmed and nade final. 

'!he apt:ealed-from arrended NPDES pennit contained the following state-

rrents conceming monitoring requirerrents: 

Samples taken in corrpliance with the rroni toring 
requirements specified arove shall be taken at the 
following location: at the discharge from the treat­
rrent system prior to dilution by other waters. 

Mathies' initial notice .of appeal did not explicitly challenge this requirerrent. 

However, Mathies did challenge this requirerrent at a later stage of these proceed-

ings. On ~cember 6, 1984 the parties stipulated that this issue, couched as 

follows, was to be briefed for the Board's resolution: 

If the Q(7-10) at the point of discharge is· 
zero and the ~partment identifies a point where 
a use identified in 25 Pa. Cbde 93.4 becorres 
PJSSible, whether the stream at that point of 
first use becorres the rronitoring :tnint for 
detennining compliance with effluent limitations 
in an NPDES penni t? 

'!he .i.ssue was briefed, and our January 14, 1985 opinion ruled on it. 

Our ruling was: 

Under the facts of this appeal, it is not an 
abuse of DER' s discretion to require that Mathies ' 
discharge into Peters Creek be rronitored at the 
Thanas Portal discharge point, for the purpose of 
detennining whether Mathies is corrplying with the 
DER-irnposed effluent limitation on Mathies' discharge. 
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'Ihis interlocutory ruling herewith is affinred and made final. 

The hearing on the rrerits of this matter was held on October 4, 1984. 

In View of the above-described rulings 1-3 in our January 13, 1984 opinion, the 

hearing was limited to evidence bearing on the issue of what value of Q(7-10) DER 

should have used in canputing the effluent limits on Mathies' discharge. Thereafter, 

on March 15, 1985 the parties agreed to stipulate to Findings of Fact 13, 14 , 18 

and 19. The parties also stipulated as follows: 

In view of the Board's ruling that the 
discharge rroni taring point does not rrove down­
stream, even if the Q (7-10) at the discharge 
point is zero, there is no further FOint to 
contesting before the Board the actual Q ( 7-10) 
at the FOint of discharge. Even assuming the 
design flow for Mathies' NPDES permit were 
calculated at a point of first use downstream 
from the actual discharge p:::>int, the iron and 
manganese effluent limitations in Mathies' 
NPDES permit either would not change or vvould 
result in only an insignificant relaxation. 

In other words, Mathies and DER agreed that the Q(7-10) at any sensibly conceivable 

point of first use downstream from the Thomas Portal, even a FOint of first use 

selected on the criterion advanced by Mathies (see Finding of Fact 20), the values 

of the effluent limitations for iron and manganese [and therefore for aluminum, see 

footnote 1 supra] vvould differ at rrost by de minimis arrounts from the appealed-from 

limitations DER originally set. 

It follows that the limitations must be upheld. As discussed in our 

January 13, 1984 opinion, DER is obliged to obey the regulations in 25 Pa.Code 

Chapter 9 3. For this PurFOSe, DER established a formula from which the Mathies 

discharge effluent limitations--needed to keep in compliance with Cha~cer 93--

could be computed. Mathies has not challenged this formula as such. Originally, 

Mathies did contest the value of Q ( 7-10) DER inserted in the formula, but Mathies 
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now concedes that no reasonably conceivable value of Q(7-10) would have altered 

DER1 s rorrputed effluent limitations on Mathies 1 discharge. As for Mathies 1 

insistence that DER should have relaxed its corrputed effluent limitations because 

of the eronomic impact on Mathies, we only can repeat the language of our 

January 13, 1984 opinion: 

[I]t was not an abuse of discretion for DER 
to have established the aforesaid effluent limits 
without considering the economic iropact on Mathies. 
Indeed, under the circumstances just described, 
wherein Mathies has offered no possibly meritorious 
legal defenses to application of the regulations, 
it probably w::>uld have been an abuse of discretion 
for DER not to apply them. 

Finally we note that in view of the foregoing there is no need for us 

to decide--and we therefore do not decide--at what point in Peters Creek the value 

of Q{7-:-10) should have been obtained. Nor need we decide what value of Q(7-10) 

DER should have errployed in computing the effluent limitations; the value of 

Q(_7-10) has becorre essentially irrelevant to this adjudication, for reasons 

explained supra. Correspondingly, the record of the hearing on October 4, 1984 

has played essentially no role in this adjudication. Tb complete and preserve 

the record, however, we herewith affirm our evidentiary rulings at that hearing 

and in our recently issued Order dated April 29, 1985. 

CONCLUSIONS OF LAW 

1. Those portions of Mathies 1 original appeal challenging DER' s osrrotic 

pressure limitation and the requiremenr ~f quarterly field studies each year are 

no longer before this Board and will not be ruled on in this adjudication. 

2. Our previous rulings, in our Opinions and Orders of January 13, 1984 

and January 14, 1985, are affi:rmed. 
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3. OUr previous rulings, though they referred only to the appealed-

from effluent limitation on iron and manganese, are equally applicable to Mathies' 

aweal of the aluminum effluent limitation DER imposed. 

4. DER' s effluent limitations on iron, manganese and aluminum are 

upheld. 

5. In reaching Conclusion of Law 4 supra, the Board need not--and does 

not--rule on the value of Q(7-10) DER should have used to compute the appealed-from 

effluent limitations. 

6. In reaching Conclusion of Law 4 supra, the Board need not-and does 

not--decide at what point in Peters Creek Q(7-10) should be obtained. 

7. OUr evidentiary .rulings, at the October 4, 1984 hearing on the rrerits 

of this matter and in our recently issued Order dated April 29, 1985, are affirrred. 

ORDER 

WHEREFORE, this lOth day of June, 1985, Mathies' appeal is dismissed 

insofar as this appeal challenged DER' s effluent limitations on iron, manganese 

and aluminum; other portions of Mathies' original appeal are deerred no longer 

before this Board. 

ENVIIDNMENTAL HEARING BOARD 

~~· 
DATED: June 10, 1985 

cc: Bureau of Litigation 
For the Cornronwealth, DER: Zelda Curtiss, Esq., Pittsburgh 
For Appellant: Daniel E. RJgers, Esq. , Pittsburgh and 
Joseph Karas, Esq. • Pittsburgh 
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ARMJND WAZEI.I.E 

. v. 

CO;t/MONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. 
• 

Docket No. 83-063-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BO:OOUGH OF PUNXSUTAWNEY, Intervenor 

A D J U D I C A T I 0 .N 

By E&-mrd Gerjuoy, Member;. .July 30 , 19 85 

SYLLABUS 

'Ihls appeal of DER 1 s revocation of Appellant 1 s solid waste dis:posal 

permit is dismissed. 
I 

DER did not abuse its discretion in revoking the permit, 

__ pursuant to section 503 of the Solid Waste .Managerrent Act6,__3~_I?.S. §6018.503(c). 

Appellant has denonstrated a laCk of ability and interition to oomply with the 

applicable law and has oontinually failed to oomply with the law. His violation 

history is voluminous and denonstrates little, if any, rehabilitative :potential. 

'Iherefore, DER had no reason to elect a less stringent enforcerrent alternative. 

Where DER takes a discretionary action, it must oonsider the eoonornic effects 

of that action. It-need not, mwever, forego enforcement action because of 

p:Jssible adverse eoonomic oonsequences and it need give little weight to the 

eronamic effects of 1ts actions where it is clear that a less eronoiPically adverse 
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action is unlikely to p:roduce the desired result, i.e. , CC>ITpliance with the 

requirerrents of the law. Where consideration of ecooomic consequences is required, 

IER need consider only the direct, reasonably foreseeable economic effects of 

its action. It need not engage in a detailed economic impact study. '!he evidence 

presented in support of the contention that the local residents will incur adverse 

economic consequences as a result of this permit revocation falls far short of 

the type of showing required in order for the Board to conclude that DER abused 

its discretion. 

INTroDUCTION 

This is an appeal of the revocation of Appellant's Solid Waste Pennit 

No. 100412 by the Iepart:rrent of Enviromrental Iesources ("DER"}. Shortly after 

the appeal was filed, the Board, pursuant to its usual practice, issued Pre-Hearing 

Order No. 1, requiring that Appellant submit a pr~:-hearing ITEIIDrandum delineating 

the factual and legal issues of the appeal. Appellant failed to file the same 

despite warnings that this failure could result in the imposition of sanctions . 

.Accordingly, sanctions were imposed, tm.der the authority of 25 Pa.Code 21.124, 

precluding Appellant from presenting his case in chief. Th~ Opinion and Order 

was dated September 13, 1983, and was entered at this docket number. Appellant's 

presentation at the hearing was limited to cross-examination of DER witnesses 

and the introduction of evidence in rebuttal. Appellant was pennitted to file 

a post-hearing brief, which he has done. Since Appellant filed no pre-hearing 

ITEIIDrandum, DER did not file a resp:>nsi ve ITEIIDrandum. DER has, however, filed 

a post-hearing brief. 

At the first day of the hearings on this matter, held February 8, 1984, 

the Borough of Ptm.xsutawney petitioned to intervene. '!he Borough was served by 
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Appellant's refuse hauling and disposal business and argued that the Borough's 

interest in the health, safety and welfare of the comm.mity was dependent upon 

having a landfill available in the irmediate area. 'Ihe Board granted the 

:r;etition to intervene, in accordance with 25 Pa.Code §21.62 which allows inter­

vention where the interests asserted by the petitioner may not be adequately 

represented by the present parties to the appeal. The intervenor's participation 

was limited to showing the likely effects of the :r;ennit revocation upon the 

:to rough and its ci tizen:ry. 

A£ter the first twJ days of hearings the Board issued an order directing 

the parties to prepare rrerroranda of law on three legal issues for the ptll:};Ose 

of establishing the sco:r;e of the hearings when resurred. First, the parties were 

to address the issue of Whether the Board need consider evidence of oral oorrmuni­

cations be~en Ap:r;ellant and DER concerning Appellant's alleged violations of 

law. Appellant had argued that such comnunica.tions were gerrrane to a determination 

of the reasonableness of DER' s revocation of the :r;ennit in that they might derron­

strate that Appellant had not received adequate notice of the consequences of the 

alleged violations. In an opinion and order at this docket number, dated August 21, 

1984-,--the--Beard ruled that Appellant had received adequate notice of the oonse­

quences of his alleged violations. via an order of DER dated I:Ecernber 3, 1980. 

'Ihis order warned him that failure to corrply \AJOuld subject him to all penalties 

set forth in the Solid Waste Managerrent Act. Thus, we concluded that the evidence 

of oral carnrm.mications concerning the consequences of alleged violations w::>uld not 

be a:msidered. 

The second issue which the parties were requested to address concerned 

the possible res judicata effect of previously issued, unappealed DER orders 

directed to Appellant. In addition to the order of December 3, 1980, DER had 
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issued an order to A:ppellant on January 18, 1983. Both orders cited nurrerous 

alleged violations of law existing at Appellant 1 s landfill. We held that 

Appellant 1 s failure to appeal the orders at the tine they were issued rendered 

them final and, ·thus, not subject to attack in this subsequent proceeding. 

Cbmronwealth v. Deny 'lbwnship, 466 Pa. 31, 351 A.2d 606 (1976); Cbrnrronwealth, 

DER v. Williams, 57 Pa.OTMlth. 8, 425 A.2d 871 (1981). The violations set forth 

in those ~ orders are considered established for our purposes here. 

'!he third i~sue which the Board requested be addressed involved the 

interests of the intervenor, the Borough of Punxsutawney. We asked the parties 

to discuss whether, when deciding to revoke Appellant 1 s pennit, DER was required 

to take into accotmt the effects of the revocation upon the Borough. ~'Ve con­

cluded that the Ccmronwealth Court decisions in Einsig v. Pennsylvania Mines 

Cb.rporation, 69 Pa.Orwlth. 558, 452 A.2d 558, 567 (1982) and East Pennsl:oro 'Ibwn-

. ship v. Q:)mtonwealth, DER, 18 Pa.Orwlth 58, 334 A.2d 798, 803 (1975) required us 

to hold that, wh=!re DER takes a discretiona:ry action, it must consider the 

econanic effects of that action. Since the DER action appealed herein was dis­

cretiona:ry, we concluded (in our August 21, 1984 opinion and order) that DER was 

required to consider the direct, reasonably foreseeable economic effects~ We 

noted, however, that DER is not required to make a detailed economic irrpact study. 

In the context of the present appeal, where the Borough of Punxsutawney is raising 

this issue, we decided that the economic effects which were germane were those 

direct, reasonably foreseeable effects pertaining specifically to the Borough, e.g., 

increased collection and disposal costs resulting from the closure of Appellant 1 s 

landfill. Indirect, :i::errote, essentially speculative economic consequences, however, 

such as an increase in costs to Borough residents resulting from a decrease in 

cx:mpetition within the area, cannot be tenred relevant to DER1 s decision making 
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process and need not be cx:msidered by DER. 

Three additional days of hearings were held, on September 26 and 27 

and November 5, 1984. At the close of the final day of hearings, the Board 

issued a limited, thirty-day supersedeas, upon Appellant's petition, to enable 

the cx:>rmill11i ties which had been using Appellant's services to make other arrange­

nents for their waste diSJ;X>sal. (Opinion and Order dated November 13, 1984 entered 

at this docket number. ) Prior to our granting of the supersedeas, the Cormonweal th 

Court had issued an inj1.mction requiring the cessation of operations at Appellant's 

landfill. Cormonwealth, DER v. Arnond Wazelle, No. 2197 C.D. 1984 (1.mre:ported 

opinion dated October 22, 1984). The court found that Appellant had continued to 

operate the landfill after his pennit had been revoked. Inasmuch as the i.mrrediate 

cessation of all disposal at the landfill .i.rrposed a significant hardship upon the 

affected cormrunities, the limited supersedeas was granted, with the proviso that 

the supersedeas in no way m:xlified the Cbrmonwealth Court's inj1.mction. The 

supersedeas, of course, has now expired. 

On the final day of the hearings, DER sought to introduce evidence of 

previous sunmary convictions of Appellant for violations of the Solid Waste .Manage­

nent Act. sane of the citations which had been offered into evidence were not 

official copies from the magistrate's records. Appellant objected to the intro­

duction of copies which did not display the magistrate's official seal. The Board 

ruled that the citations w:mld be admitted provided official copies, displaying 

the magistrate's seal, were obtained. DER subsequently inforrred the Board that 

the magistrate destroys records of sumrrary violations three years after issuance; 

thus, official copies were not available. Under these circumstances, the Board 

ruled that copies of the citations from DER's files would be admissible if 

acconpanied by copies of transmittal letters and checks representing fines paid, 
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along with affidavits of the responsible DER inspectors. (Opinion and Order 

dated November 21, 1984, at this docket number.) Appellant was given the oppor-

tunity to object to this ruling, which he has not pursued. Accordingly, those 

copies of the criminal citations which have been supported with the foregoing 

docurrents have been admitted. Original copies alSo have been admitted. 

All parties have suJ:mitted post-hearing briefs; thus this matter now 

is ripe for adjudication. 

FINDINGS OF FACI' 

l. 'rhe Appellant is Arrrond Wazelle, an individual residing at R. D. #5, 

Box 228, Superior Street, Punxsutawney, PA 15757. 

2. 'Ihe Appellee is the Co:rrrronwealth of Pennsylvania Departm:mt of Environ-

rrental Resources (11 DER11
) , the agency of the Comrronwealth authorized to administer 

the provisions of the Solid Waste Managerrent Act (11 SWMA11
), 35 P.S. §6018.101 

3. 'Ihe Intervenor is the Borough of Punxsutawney, a municipal subdivision 

of the Comrronwealth of Pennsylvania which has its situs in Jefferson County, 

Pennsylvania. 

4. From 1963 until 1984, Appellant operated a landfill on property owned 

by him in ~k::Calrront 'Ibwnship, Jefferson County, Pennsylvania (Tr. 820-21; C.Ex. 12) •
1 

5. The residents of Punxsutawney and other corrmuni ties near Appellant's 

landfill have relied very largely on A~llant to pick up their solid waste and to 

dispose of the waste at his. landfill. Appellant collects over half the municioal 

waste generated in Punxsuta\vney. (B.Ex. 2, ,[9; Tr. 525-528). 

l. References to the transcript are designated 11Tr. " References to exhibits 
are designated 11C.Ex. 11 for Comrronwealth Exhibit, 11App.Ex." for Appellant Exhibit, 
11B.Ex. 11 for Board Exhibit, and 11 Stip.Ex. 11 for Stipulation Exhibit. 
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6. On April 23, 1975 DER issued an order to Appellant finding him in 

violation of the Solid Waste Managerrent Act because Appellant was operating 

his landfill without a permit. The order directed him to provide DER with 

certain infonnation for evaluation of a permit application and also required 

him to bring the landfill into conpliance with minimum DER standards of 

operation within fifteen days. (Stip.Ex. 14). 

7. Appellant did not comply with the order of April 23, 1975. 

(l3.Ex. 2 ,125). 

8. However, eventually Appellant did sul:::rnit an application for a perrnit 

pursuant to the requirements of the Pennsylvania Solid Waste Managerrent Act, 

Jl.ct of July 31, 1968, P.L. 788, No. 241. Sul:::rnittal of the application allowed 

Appellant to continue in operation while action up:>n the application was 

pending. (Tr. 650). 

9. Appellant was issued a perrnit by DER, pursuant to the Act, on July 24, 

1978. The pennit was designated Solid Waste Perrnit No. 100412 and allowed 

Appellant to operate the landfill. (Tr. 650-53; C.Ex. 10). 

10. Prior to 1978, no pennit had been granted by DER although incomplete 

permit applications had been submitted by Appellan±_between_l972 and 1978. 

(Tr. 650-53; Stip.Ex. 14). 

11. Appellant's penni t contained, inter alia, · the following conditions: 

OPERATING PRJCEDURES 

(a) Unloading: Unloading areas will be 
designated by the operator but generally will 
be within 30 feet of the working face. 

(b) Size of working face: Length of each 
cell will vary depending upon the quantity of 
solid waste received each day. The working face 
shall be of a size to be covered and corrpacted 
daily by the available equipnent. 
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(c) Blowing litter control: This will 
re controlled by daily burial of refuse ... 
The entire landfill shall re adequately policed 
and litter shall re collected routinely from 
fences, roads and tree line barriers .•. 

(d) Spreading and compacting of solid waste: 
All solid \vaste shall re spread and corrpacted 
in shallow layers, not exceeding a depth of 
two (2) feet. . . . 

(f) A uniform six (6) inch compacted layer 
of cover material shall re placed on all exposed 
solid waste at the end of each Y.Drking day. 

(g) Intenrediate cover: An intenrediate 
layer of cover material compacted to a minimum 
unifonn depth of one (1) foot shall re placed on 
CC!'l"pacted eight ( 8) feet layer in areas \vhere 
there is clear intention to place another lift 
on top within one ( 1) year. 

(h) Final cover: A final layer of cover 
material conpacted to a mininum uniform depth of 
two ( 2) feet shall re placed over the entire sur­
face of each lX)rtion of the final lift. This 
procedure must re carried out on the completed 
areas of the landfill. 

Final cover over the last lift will be placed 
within one week of the tennination of operations 
in that lift. 

FINAL GRADING 

As portions of the landfill are completed, 
those sections shall receive their final cover within 
one (1) week. The final finished grade shall not re 
less than l t:ercent nor IIDre than 15 percent. 

REVEGETATING 

(a) 'ilie completed lX)rtions of this landfill 
operation will re reseeded as required by the Solid 
~\aste H:magerrent Act. 

OPEAATICNAL RECORI:.S 

(a) 1b assure that proper construction of the 
landfill is carried out according to operational plans 
and to provide for the rrost efficient utilization of 
the carpleted site, daily operational records will be 
maintained including the daily estimates of the weight 
of the refuse received at the site. 

(C.Ex. 1). 
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12. J. Paul Linnan was the principal IER inspector for Appellant 1 s land­

fill from late 1972 or early 1973 until mid 1979. (Tr. 478). 

13. During the period he was the inspector of Appellant 1 s landfill, Mr. 

Linnan conducted approximately 80 inspections of the site. (Tr. 479). 

14. In the course of his inspections, Mr. Linnan noted the following 

violations: 

a) failure to limit access to the site, 16 violations 

b) failure to maintain operating records, 32 violations 

c) failure to confine unloading to WJrking face, 6 violations 

d) failure to confine the w::>rking face itself, 10 violations 

e) failure to control blowing litter, 31 violations 

f) failure to compact waste, 16 violations 

g) . failure to apply daily cover, 28 violations 

h) failure to apply intenrediate cover, 19 violations 

i) failure to.apply final cover, 26 violations 

j~ failure to control salvaging, 10 violations 

k) failure to IIBllage surface water, 18 violations 

1) failure to revegetate, 29 violations 

rn) failure to control vectors, 18 violations 

n) failure to maintain proper slopes, 8 violations 

(Tr. 479, C.Ex. ~-C) 

15. On ~cember 3, 1980, DER issued a corrpliance order to Appellant finding 

him in violation of the Solid Waste Managerrent Act and ordering him to take 

irnrrediate rerredial action. (C.Ex. 10) . 

16. 'Ihe order of ~cember 3, 1980 contained the following finding: 
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Wazelle disposes of approximately sixty (60) 
' cubic yards of solid waste per day at the Wazelle 

Landfill. 

'Ihe wastes disp::>sed of at the Wazelle Landfill 
are predominately mtmicipal wastes: however, residual 
wastes from Airco-Speer' s Punxsutawney Plant are also 
disposed .of at the Wazelle Landfill. 

In conjunction with his application for Solid 
Waste Permit No. 100412, Wazelle sul:xnitted Surety 
Bond No. 13187 to the Iepartrrent, which bond was 
written by the United Surety and Financial Guarantee 
OJ.rnpany of DUBois, Permsyl vania. 

The United Surety and Financial . Guarantee 
Corrpany was suspended from doing business in Permsyl­
vania by the Pehn.Sylvania Iepari::Irent of Insurance. 
Therefore, Surety Bond No. 13187, which was written 
by United Surety and Financial Guarantee Company, is 
no longer collectible, and as such, does not constitute 
an acceptable landfill closure bond. 

When the Wazelle Landfill was constructed, Wazelle' s 
engineers installed stakes marking the perirreter of the 
landfill and they also installed stakes from which the 
final elevation and final contours of the landfill could 
be determined. 

During the operation of the Wazelle Landfill, the 
aforementioned marker stakes have been rerroved, making 
it difficult to detennine whether final elevation has 
been reached and whether final contours are being 
established as required by sOlid Waste Pennit No. 100412 
in the-areas-of. the-landfill-which have been filled 
with waste. 

Inspections of the Wazelle Landfill by employees of 
the Iepari::nent reveal that Wazelle is habitually operating 
the Wazelle Landfill in violation of the requirements of 
the Solid Waste ~1anagement Rules and Regulations, 25 Pa. 
Code Chapter 75. Said violations include, but are not 1. 

limited to, failure to apply a minimum of six (6) inches 
of corrpacted soil cover to the refuse at the end of each 
\\Urking day, failure to apply one (1) foot of intennediate 
soil cover over refuse in areas where such cover is required, 
and failure to final grade and revegetate areas of the land­
fill which have been filled with refuse to final elevation. 

Wazelle's violations of the Solid Waste Management Regu­
lations are specifically set forth in the Department's 
inspection reports for said facility. 
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Wazelle has seeded sorre completed areas of the 
Wazelle Landfill during the 1980 fall planting season. 
However, there are additional rompleted areas of the 
landfill which require seeding that Wazelle has not 
seeded. 

(C.Ex 10) 

17. 'nle order of December 3, 1980 directed Appellant to take the following 

actions: 

A. Upon receipt of this Order, and thereafter, 
Wazelle shall apply a unifonn six-inch compacted layer 
of soil rover rrat.erial on all exposed solid waste at 
the Wazelle Landfill at the end of each working day. 

B. By not later than ~cernber 5, 1980, Wazelle 
shall apply a layer of intennediate soil rover, com­
pacted to a unifonn depth of one (1) foot, on all 
completed lifts of the landfill, other than the 
irnrrediate vicinity of the daily v.orking face, 'Where 
previously deposited solid wastes are exposed. 

c. By not later than Decerrber 30, 1980, Wazelle 
shall submit to the ~partrrent a landfill cJ..osure bond 
in an arrount equal to Surety Bond No. 13187 as a replace­
rrent bond ·for Surety Bond No. 13187. 

D. By not later than January 15, 1981, Wazelle 
shall submit to the ~part:Irent full and corrplete 
Industrial Waste Disposal at Pe:r:mitted Landfill r.bdules 
(!'bdule No. 1) for roth the liquid and the dJ:y industrial 
wastes 'Which Wazelle receives from the Punxsutawney 
Airro-Speer Plant. Co_pies of said Module No. 1 1 s are 
enclosed with tius Order. If the aforesaid Module No. 1 1 s 
are not submitted to the ~partrrent by January 15, 1981, 
Wazelle shall stop accepting for disposal and disposing 
of the aforerrentioned wastes from Airro-Speer. 

' 
"P By not later than January 15, 1981, Wazelle shall 

have u £egistered professional engineer install marker 
stakes at the Wazelle Landfill. The perirreter of the 
landfill shall be rrarked by stakes and stakes shall be 
installed 'Which indicate the final elevation and final 
contours of the landfill. 

F. By not later than May 15, 1981, Wazelle shall seed, 
lime and fertilize all areas of the Wazelle Landfill where 
previous attempts at revegetation have not, by May 1, 1981, 
established a vegetative rover which is adequp.te to prevent 
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soil erosion at the site. Said revegetation shall 
be accarrplished in acoordance with the requirements 
of the Solid Waste Managerrent Regulations and the 
reclamation plan which is part of Solid Waste 
Permit No. 100412. 

G. By not later than May 15, 1981, Wazelle 
shall final oover, final grade and revegetate those 
areas of the Wazelle Landfill which have been filled 
with solid waste to final elevation but have not 
been reclairred. Said revegetation shall be accorrp­
lished in acoordance with the requirerrents of the 
Solid Waste Management Regulations and the recla­
mation plan which is part of Solid Waste Permit 
No. 100412. (C.Ex 10). 

18. Appellant did not appeal the order of I:Bcember 3, 1980. 

19. Appellant has never fully oomplied with paragraphs A, B, C, E, and F 

of the order of December 3, 1980. (Tr. 75-79; C.Ex. 14-F). 

20. Appellant did not oomply with the requirerrents of paragraph D of the 

order of I:Bcember 3, 1980 within the time period prescribed by that paragraph of 

the order. (Tr. 311-312). 

21. Appellant suhnitted the information required by paragraph D of the order 

of I:Bcember 3, 1980 after the date set forth in that paragraph as the deadline for 

submission. (Tr. 75, 340-341). 

22. Appellant did nat comply with the requirerrents of paragraph G of the 

order of I:Bcember 3, 1980 within the time period prescribed by that paragraph of 

the order. (Tr. 574). 

23. During the period from April 1980 to May, 1981, Ricardo Gilson was the 

DER solid waste specialist in charge of oonducting inspections of Appellant's 

landfill. Inspector Gilson oonducted approximately 13 or 14 inspections of the 

landfill during that period of time. (Tr. 573). 

24. Mr. Gilson has been errployed by DER since 1979, during which tine he has 

inspected over 500 facilities, including 30 landfills. (Tr. 571-572). 
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25. During the period from April 1981 to the tirre of the hearings in 

this appeal, Gary W:>zniak was the DER solid waste specialist in charge of 

conducting inspections of Appellant's landfill. Inspector ~ibzniak ronducted 

approximately 30 inspections of the landfill during that period of tirre. 

(Tr'. 9, 10, 14). 

26. ]l'..r. W:>zniak has been employed by DER since 1981, during which time 

he has conducted over 200 inspections of landfills. (Tr. 9). 

27. Both Inspector Gilson and Inspector W:>zniak testified that they had 

never observed a landfill v.orse than Appellant's. (Tr. 88, 575). 

28. Cbmronwealth Exhibits 2-A and 2-D are accurate representations of 

Mr. V\bzniak's and Mr. Gilson's inspection reports, respectively. (C.Ex. 2-A, 

Tr 16; C.Ex. 2-D, Tr. 575}. 

29. During the period of April 1981 through February 1984, Inspectors 

Gilson and V\bzniak observed the following violations at Appellant's landfill: 

a) inadequate inte.:rnediate rover had been placed on the site. (Tr. 50, 
573; C.Ex. 3, photo 9.) 

b) inadequate daily cover had been placed on the site. (Tr. 22, 246, 
573, 578, 600) • 

. c) revegetation efforts had not been properly undertaken. (Tr. 23, 
573, 578, 603). 

d) litter control :rreasures had not been properly irrplerrented. (Tr. 438) • 

e) grom1dwater nonitoring had not been m1dertaken properly and required 
data had not been submitted. (Tr. 54, 55, 206-210, 320, 391, 394). 

f) waste had not been properly compacted. (Tr. 22, 49; C.Ex. 3, photo 8). 

g) vector control measures had not been implemented. (Tr. 39, 240-243, 
251-255, 329; C.Ex. 3, photo 7). 

h) slopes were excessive. (Tr. 197, 438). 

i) waste had- been placed outside the permit area. (Tr. 4lj 43; G.Ex. 3, 
photo 3). 
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j) a 25 foot buffer zone had not been maintained. 
proto -3). 

(Tr. 36; C.Ex. 3, 

k) o:perating records had not been adequately maintained. (C.Ex. 2-A, 
2-D). 

1) nnloading had not been confined to the working face. (C.Ex. 2-A, 2-D} • 

m) the w::>rking face itself had not been oonfined. (C.Ex. 2-D}. 

n} final oover had not been properly applied. (C.Ex.2-A, 2-D). ·· 

o) surface water had not been properly managed. (C.Ex. 2-A, 2-D). 

p) erosion oontrol measures had not been properly irrplerrented. (C.Ex. 2-A). 

30. During the :period that he was in charge of inspections of the Appellant's 

landfill, Mr. 

a) 

b) 

c) 

d) 

e) 

f) 

g) 

h) 

i) 

j) 

Gilson noted the following nrnnbers of violations: 

for failure to properly oontrol litter, eight violations. 

for failure to properly oompact waste, three violations. 
. 

for failure to properly apply daily cover, eleven violations. 

for failure to properly apply inte:rnediate cover, eight violations. 

for failure to properly revegetate oompleted areas, thirteen violations, 
oorresp:mding to one violation for each ins:pection conducted. 

for failure to maintain proper operating reoords, seven violations. 

for failure to oonfine unloading to the working face, one violation. 

for failure to confine the working face itself, two violations. 

for failure to apply final cover, three violations. 

for failure to adequately manage surface water, one violation. 

(C.Ex. 2-D; Tr. 575} 

31. Mr. Gilson was unable to recall the basis for his oonclusion that as of 

May 5, 1980, waste at the landfill had not been covered for at least two weeks. 

(Tr. ,600) • 
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32. During the ~riod that he was in charge of inspections of Appellant's 

landfill, Mr. Wozniak noted the following nl..mlbers of violations: 

a) for failure to properly control litter, nine violations. 

b) for failure to properly compact waste, fourteen violations. 

c) for failure to properly apply daily cover, fourteen violations. 

d) for failure to properly apply intennediate cover, twenty-two vio­
lations, corresponding to one for each inspection except the 
inspection ronducted May 26, 1982. 

e) for failure to properly apply final cover, twenty-two violations, 
corresponding to one for each inspection except the inspection 
conducted May 26, 1982. 

f) for failure to properly revegetate completed areas, twenty-three 
violations, corresponding to one for every inspection conducted, 
without exception. 

g) for failure to control vectors, nine violations. 

h) for failure to maintain proper slopes, tv.enty-one violations. 

i) for failure to maintain a 25 foot buffer zone, seven violations. 

j) for failure to adequately rronitor groundwater, fifteen violations. 

k) for failure to Ini3.intain adequate operational records, twelve violations. 

1) for failure to ronfine unloading to the working face, three violations. 

m) for failure to properly manage surface water, six violations... 

n) for failure to properly implenent erosion control rreasures, nine 
violations. 

(C.Ex. 2-A; Tr. 16) 

33. Mr. Janes R:>zakis is the Regional Operations Supervisor of the M:adville 

:region for IER' s Bureau of Solid Waste Managerrent. (Tr. 409-411) • 

34. Mr. R:>zaltis has been employed by DER since 1980. During that period he 

has conducted over 100 inspections of landfills. (Tr. 411-412). 

35. Between November 1982 and September 1984 Mr. Rozakis visited Appellant's 

landfill on l8 occasions. (Tr. 412). 

- 221-



36. Mr. Rozakis considers Appellant 1 s landfill to be one of the "WOrst he 

has ever seen. (Tr. 417) . 

37. Mr. Rozakis observed the following violations at the landfill during 

his visits'to the site: 

a) failure to control blowing litter (Tr. 438) 

b) failure to maintain proper slopes (Tr. 417, 438) 

c) failure to inplerrent vector control ItEasures (Tr. 439) 

d) failure to adequately rronitor gronndwater (Tr- 417~ 439) 

e) failure to apply adequate intermediate cov-er (Tr. 417, 438) 

f) failure to apply adequate final cover (Tr. 417, 438) 

38. Since he is a supervisor, and not an inspector, Mr. Rozakis did not 

complete inspection reports following his visits to the site. Mr. Rozakis was 

acconpanied by Inspector W:>zniak when Mr. Rozakis visited the site. Mr. W:>zniak 

corrpleted inspection reports which were reviewed by Mr. Rozakis for accuracy. 

(Tr. 440-441). 

39. Mr. Rozakis concurs in Mr. W:>zniak 1 s evaluations of Appellant 1 s com­

pliance status as described by Mr. Wozniak 1 s testirrony at the hearing in this 

matter. (B.Ex. 2, §18) . 

40. Appellant has received wet and dry carbon sludge for disposal at his 

landfill. (Tr. 22-23, 30, 48; C.Ex. 3, photo 2). 

41. Appellant has never received DER approval for disposal of wet or dry 

carron sludge, a type of residual waste, at his landfill. Appellant had submitted 

"M:Jdule One" forms to DER for approval of disposal of residual wastes at the land­

fill, but the nodules were returned to Appellant as incorrplete and were never 

approved. (B.Ex. 2; Stip.Ex. 8, Stip.Ex. 9, Stip.Ex. 10). 
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42. An adequate bond for Apr:;ellant' s landfill site has not existed since 

at least December of 1980. (Tr. 298-302; C.Ex. 2-A, C.Ex. 10, B.Ex. 2). 

43. 'Ihe l:onding conpany which had underwritten Apr:;ellant' s l:ond has filed 

for bankruptcy. (Tr. 299). 

44. Apr:;ellant has allowed waste to be placed several hundred feet beyond 

the per.rnit area. (Tr. 462-467; C.Ex. 13). 

45. Groundwater exists beneath Appellant's landfill. (B.Ex.2, ,16). 

46. Surface mining has been conducted' in the vicinity of Appellant's 

landfill. (Tr. 767, 770; App. Ex. F). 

4 7. The presence of abandoned surface mines near a landfill d6es not make 

grmmdwater monitoring impossible. (Tr. 375). 

48. Appellant has a DER-approved groundwater monitoring plan at his landfill. 

(Tr. 380). 

49. Appellant has not properly irrplemented his DER-approved groundwater 

monitoring plan. (Tr. 380-381). 

50. Appellant's groundwater monitoring plan is deficient in the following 

p:rrticulars: 

1) Groundwater rroni_torinq ~int 2A_, a _down-gradient well, is consistently 

dry. (B.Ex. 2; Tr. 55). 

2) Groundwater rronitoring point B, a downgradient spring, is often dry. 

(B.Ex. 2). 

3) Groundwater monitoring point lA cannot be located for sanpling. (Tr. 55). 

51. At least one up-gradient and one down-gradient functional monitoring point 

are required to determine ground"Nater conditions. (Tr. 371). 

52. Due to the fact that the monitoring points designated in Appellant's 

approved groundwater monitoring plan are often dry, Apr:;ellant has been unable to 

submit quarterly monitoring re}X)rts as required. (Tr. 54, 55, 755). 
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53. Appellant has repeatedly failed to provide adequate quarterly 

groundwater nonitoring reports. (Tr. 320, 750-753; Stip.Ex. 4). 

54. Appellant has never sul:xni tted a request to arrend his giDnndwater 

nonitoring plan. (Tr. 382) • 

55. Appellant was made aware of the deficiencies in his groundwater 

nonitoring plan in 1981 or 1982.. (C.Ex. 2-A; Stip.Ex. 4). 

56. ~pllant's engineer, Mr.· Van Plocus, ooes not believe that violations 

associated with the following requirements are "serious": litter control, l:x:md 

sul:::mission, application of daily cover, maintenance of operating records, con-

finenent of ~rking face, unloading only at working face, compaction of waste, 

oontrol of bulky waste, control of dust, prohibition of scavenging, control of 

salvaging. (Tr. 746-749). 

57. Mr. Van Plocus believes that violations concerning groundwater nonitor-

ing, erosion control, and surface water rnanagerrent are serious violations. 

(Tr. 746-749) 0 

58. Mr. Van Plocus did not provide the basis for his conclusions regarding 

seriousness. 

59. Mr. Van Plocus has little or no training in biological .or health 

sciences. 

60. On June 15, 1982, an unauthorized waste disposal area was discovered on 

Appellant's property. This facility is owned and operated by Appellant and has 

been referred to throughout this proceeding as the "\.Vazelle dump." (Tr 14, 15, 58) • 

61. No IER pennit has ever been issued for the operation of the dump. (Tr. 14; 

C.Ex. 11). 

62. In restXDse to the discovery of the unpennitted dump, Inspector W:>zniak 

issued a violation notice to Appellant; Appellant continued to use the dump after 

issuance of the violation notice. (Tr. 60-61) . 
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63. Appellant admitted that wastes were being placed at the dump as 

late as November of 1984. (Tr. 836). 

64. Appellant has not taken and refuses to take rreasures to limit access 

to the durnp. (Tr. 842). 

65. On January 18, 1983, DER issued a compliance order to Appellant which 

a::mtained the following findings: 

B. Wazelle owns approximately 122 acres of 
land designated as Parcel 149 on Sheet No. 505 of 
the Jefferson Cbunty tax maps. 

C. Since before July, 1978 and continuing 
mtil the present, Wazelle has disposed of rrnmicipal, 
derroli tion and residual wastes at this property 
("Wazelle Durrp"). 

D. Wazelle has never applied for or obtained 
a Solid Waste Permit authorizing the disposal of 
solid waste at Wazelle Dump. The disposal of solid 
waste without authorization by permit violates 
Sections 201, 301 and 501 of the Solid Waste 
Managerrent Act, the Act of July 7, 1980, P.L. 380, 
35 P.S. §§6018.201, 6018.301 and 6018.501. 

E. Wazelle has transported solid waste or allowed 
it to be transported to Wazelle Durrp, contrary to 
Section 610 ( 6) of the Solid Waste Managerrent Act, 
35 P.S. §6018.610(6). 

F. Since at least Jtme 15, ll982 and continuing to 
the present, the follov.·ing violations have existed at 
Wazelle Dump: 

(~' Failure to limit access to the site during 
nonWJrking hours, contrary to 25 Pa. Cbde 
§75.2l(m). 

(2) Failure to control vectors, contrary to 
Pa. Code §75.2l(p). 

(3) Failure to maintain operational records, 
contrary to 25 Pa. Code §§75.2l(r), 75.26 (q), 
and 75.38 (b) (8) (x). 

- 225-



--------~ 
··---- --~- -- -

(4) Failure to nonitor ground water, con­
trary to 25 Pa. Code §75.24(b) (4) (i). 

(5) Failure to manage surface water, contrary 
to 25 Pa. Code §§75.24(c) (2) (i) and (xviii). 

(6) Slopes exceeding 15%, contrary to 25 Pa. 
Code §75.24(c) (2) (ii). 

(7) Failure to use suitable cover material, 
contrary to 25 Pa. Code §§75.24 (c) (2) (ix) 
and (xi). 

(8) Failure to derronstrate the existence of a 
proper subbase, contrary to 25 Pa. Cbde 
§§75.24 (c) (2) (x), bdii) and (xiv). 

(_9)_ Failure to place tv.D feet of final cover 
within tv.D weeks after the end of o:perations, 
contrary to 25 Pa. Code §§75.24 (c) (2) (xxi) 
and (xxii). 

(10) Failure to stabilize and revegetate the site, 
contrary to 25 Pa. Cbde §§75.24(c) (2) (xxii), 
75.26 (p) , and 75.38 (b) (8) (ix) • 

(11) Failure to nonitor and vent gas, contra:ry 
to 25 Pa. Code §75.24(c) (2) (xxiv). 

(12) Failure to spread and compact solid waste in 
tv.D foot layers, contrary to 25 Pa. Code 
§75.26(b). 

( 13) Burning of solid waste on the site, contra:ry 
to 25 Pa. Code §§75.26(f) and 75.38(b) (8) (v). 

(14) Failure to apply six inches of cover at the 
end of each working day, contrary to 25 Pa. 
Cbde §75. 26 (1) • 

(C.Ex. 11). 

66. 'Itle order of January 18, 1983 required Appellant to take the following 

actions: 

1. After receipt of this Order, Wazelle shall 
neither dispose of any solid waste nor allow solid 
waste to be disposed of at the Wazelle Dump. 
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2. Within twenty-four (24) hours after 
receipt of this Order, Wazelle shall begin renoving 
from the Wazelle Dlmp all surface accumulations of 
municipal and denoli tion wastes, taking the wastes 
to a permitted disposal site authorized to accept 
such wastes. 

3. Within forty-eight (48) hours after receipt 
of this Order, Wazelle shall infonn the I:epartrrent to 
which disposal site he is taking the municipal and 
demolition waste. 

4. Within twenty-four (24) hours after receipt 
of this Order, Wazelle shall begin segregating all 
surface accumulations of residual waste at Wazelle Durtp 
(including but not limited to carbon sludge, plastic 

window caserrents, drummed waste, carbon rods, residues 
and contaminated soil) f.rom the municipal and derrolition 
waste, and storing the residual waste in adequate con­
tainers, according to the type and source, at wazelle 
Dt.mp. 

5. Within thirty ( 30) days after receipt of this 
Order, Wazelle shall complete renoval of all surface 
accumulations of municipal and denoli tion waste from 
Wazelle Dlmp. 

6. Within thirty ( 30) days after receipt of this 
Order, Wazelle shall corrplete segregation and storage 
of the residual waste specified in Paragraph 4. 

7. Within thirty-five ( 35) days after receipt of 
this Order, Wazelle shall provide the Depa.rtrrent with 
:r::eceipts for the disposal of the municipal and derrolition 
waste at a pennitted disposal site authorized to accept 
such waste. 

8. Within thirty-five (35) days after receipt of 
this Order, Wazelle shall provide the I:epartrrent with 
an invento:ry of all residual wastes der:osited at Wazelle 
Dlmp. The invento:ry shall include: 

(a) the types of waste 
(b) the quantity of each type of waste 
(c) the source of each waste 
(d) the dates each type of waste was disposed 

9. Within sixty (60) days after receipt of this Order, 
Wazelle shall either 

(a) sul:rnit corrplete M::xiule 1 applications for each type 
of residual waste at the Wazelle Durtp, or 

(b) return each type of residual waste to its place of 
origin and provide the I:epartrnent with receipts 
acknowledging acceptance of the waste by the 
generators, the quantity returned, and the date 
returned. 
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10. Until the D=parbrent approves the 
b1bdule 1 applications or Wazelle returns 
the wastes to their place of origin, Wazelle 
shall store the residual waste in full corrpliance 
with the Solid Waste Management Act and the 
rules and regulations promulgated thereunder. 

11. Within thirty ( 30) days after each 
.r.bdule 1 is approved, Wazelle shall dispose of 
the subject residual waste as approved in the 
.r.bdule 1. 

12. Within forty-five (45) days after all 
residual waste is renoved from Wazelle Durrp, 
Wazelle shall apply a two-foot layer of approved 
final cover over the entire dis:posal area. 

13. Within thirty (30) days after receipt 
of this Order, Wazelle shall submit a plan for 
ground water rroni toring in acrordance with the 
Deparbrent' s Rules and Regulations for review by 
the Depa.rtnent. If additional info::rrnation or 
revisions are required by the D=partment, Wazelle 
shall submit that infonnation or revision within 
thirty (30) days of notification tq. do so. Upon 
approval by the Departnent, the plari · shall be 
inror:r:orated as an obligation of this Order.· 

14. Within sixty (60) days after the Depart.rrent 
approves the ground water nonitoring plan, Wazelle 
shall complete implementation of the plan. 

15. If groundwater noni to ring shows the existence 
of groundwater contamination, Wazelle shall, wi. thin 
sixty (60) days after that determination, take such 
ITEasures as the D=partnent approves to abate the 
contamination. 

16. By May 15, 1983, Wazelle shall grade and re­
vegetate the entire site. 

(C.Ex. 11~. 

67. Appellant did not appeal the DER order of January 18, 1983. 

68. Appellant did not irrmediately cease disposal at the dump as required 

by paragraph 1 of the order. (Tr. 80) . 

69. Appellant did not comply with paragraph 2 of the order of January 18, 1983 

within the 24-hour time period set forth therein for rorrpliance. No renoval of 
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waste from the dump site took place until June of 1983. (Tr. 80). 

70. Appellant has never conplied with paragraph 3 of the order of January 18, 

1983. (Tr. 79-80). 

71. Appellant has never complied with paragraphs 4 and 6 of the order of 

January 18, 1983; in fact, rather than segregating the various materials and storing 

them in separate containers at the dump site, Appellant renovedwastes from the dump 

site and deposited them at his land£ill without DER approval. (Tr. 81). 

72. Appellant did not canply with paragraph 5 of the order of January 18, 

1983 within the thirty-day period set forth therein for conpliance. No rerroval of 

waste from the dump site took place rmtil June of 1983. (Tr. 80, 82) • 

73. Appellant has never oomplied with paragraph 7 of the order of January 18, 

1983. (Tr. 83). 

74. Appellant has not fully oomplied with paragraphs 8, 9, 10, 11 and 12 of 

the order of January 18, 1983a (Tr. 83) • 

75. Appellant has never sul::mitted a groundwater nonitoring plan for the dump 

as required by paragraph 13 of the order of January 18, 1983. Cbnsequently, 

Appellant has not oomplied with paragraphs 14 and 15 of the order. (Tr. 418). 

76. Appellant has not fully COI!JPlied with par.:agraph16 of the order of 

January 18, 1983. Sorre grading was acoomplished at the site after the deadline 

set forth for such action in paragraph 16. No revegetation has been accomplished 

by Appellant. (Tr. 83, 280, 419). 

77. DER Inspector Wozniak testified that Appellant had admitted to Inspector 

Wozniak t.hat he knew he soould not be operating the dump. (Tr. 61) . 

78. .Appellant was unaware of the limits of the area covered by his Solid 

Waste Permit until tw:> years after it had been issued to him. (Tr. 837). 

79. Ap:pellant does not understand many of the technical requirements of 

operating a landfill. (Tr. 837). 
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80. ApJ?ellant does not 'I.IDderstand the legal requirements of OJ?erating a 

landfill. (Tr. 850). 

81. ApJ?ellant errployed an engineer to assist him in meeting the DER require-

rnents. (Tr. 72, 837). 

82. Appellant met with his engineer on nearly a daily basis (Tr. 850). 

83. ApJ?ellant does understand that cover material is required on a landfill. 

(Tr. 837) . 

84. On !-1arch 18, 1983, DER issued a letter to Appellant notifying him that 

his solid waste pennit, No. 100412, had been revoked. (C.Ex. 12). 

85. The revocation letter cited the following findings as one of the bases 

for the DER decision: 

( 1) Betv."een May 5, 1980 and I:Ecember 3, 1980, various 
violations existed at Wazelle Landfill, including: 

Failure to implerrent vector rontrol procedures, 
contrary to 25 Pa. Code §75.2l(p). 

Failure to naintain OJ?erational records, rontrary 
to 25 Pa. Code §§75.2l(r), 75.26(q) and 75.38(b) (8) (x). 

Failure to apply b.D feet of final cover within 
b.D weeks after final elevation is reached, contrary 
to 25 Pa. Code §§75.24(c) (2) (xxi) and (xxii). 

Failure to stabilize and revegetate final cover, 
contrary to 25 Pa. Code §§75.24(c) (2) (xxii) and 
75.26(p). 

Failure to control blowing litter, contrary to 
25 Pa. Oode §75.26(k). 

Failure to apply six inches of daily cover, contrary 
to 25 Pa. Code §75.26(1). 

Failure to apply one foot of interrrediate cover on 
completed lifts, contrary to 25 Pa. Code §75.26 (n). 

Failure to replace expired bonds, contrary to Section 
505 of the Solid Waste Management Act, 35 P.S. §6018.505. 
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On r::ecember 3, 1980, the r::epart:rrent issued you 
an Order (attached as Exhibit A) requiring that you operate 
Wazelle Landfill in compliance with the Solid Waste Manage­
rrent Act and the rules and regulations promulgated thereunder. 
The Order required that you submit bonds; apply proper daily, 
interrrediate and final cover; rrark landfill perbreters; and 
revegetate disturbed areas. 'Ib date, you have not complied 
with that Order. 

Failure to comply with the Solid Waste Management 
Act, the rules and regulations, and an Order of the r::epart:Irent 
ronstitutes unlawful conduct pursuant to Section 610 of the 
Solid Waste Management Act, 35 P.S. §6018.610. 

(2) In addition to the violations addressed in the 
LeC"'....rr.ber, 1980 Order, the following violations exist at the 
Wazelle Landfill: 

Disposal of solid waste within 25 feet of 
property roundaries, contrary to 25 Pa. Code 
§75.2l(s). 

Slopes in excess of fifteen per cent, contrary 
to 25 Pa. Code §75.24(c) (2) (ii). 

Failure to rroni tor groundwater, rontrary to 
25 Pa. Code §75.24(b) (4) (i). 

Failure to rronitor and vent gas, contrary to 
25 Pa. Code §75.24(c) (2) (xxiv). 

Failure to spread and conpact waste in layers, 
contrary to 25 Pa. Code §75.26(b). 

Failure to ma.intain standby equiprrent, contrary 
to 25 Pa. Oode §75.26(c). 

Failure to canply with the rules and regulations 
constitutes unlawful conduct pursuant to Section 610 of the Solid 
Waste Management Act, 35 .. S. §6018.610. 

(3) Since at least July, 1978, you have disposed of solid 
waste at a 122-acre site designated Parcel 149 on Sheet 505 of the 
Jefferson County Tax Maps ("Wazelle Durrp"). You do not possess a 
solid waste permit authorizing the disposal of solid waste at 
Waze.:Ue Durrp, in violation of Sections 201, 301 and 501 of the 
Solid Waste Management Act, 35 P.S. §§6018.201, 6018.301 and 
6018.501. Failure to comply with the Solid Waste Managerrent Act 
constitutes unlawful conduct pursuant to Section 610 of the 
Solid Waste Management Act, 35 P.S. §6018.610. 
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(4) You have transported solid waste or allowed it 
to be trarisp:>rted to vyazEUle Dump, in violation of Section 
610(6) of the Solid Waste Management Act, 35 P.S. §6018.610(6). 
Failure to COITq?ly with the Solid Waste Management Act a::msti­
tl.ites unlawful conduct pursuant to Section 610 of the Solid 
Waste Management Act, 35 P.S. §6018.610. 

(5) Since at least June 15, 1982 and continuing to tile 
present, the following operational violations have existed at 
Wazelle Durrp: 

Failure to limit access to the site during non­
working hours, contrary to 25 Pa. Code § 75. 21 (m). 

Failure to control vectors, contrary to 25 Pa. 
Cbde §75.2l(p). 

Failure to maintain operational records, contrary 
to 25 Pa. Code §§75.2l(r), 75.26(q) and 75.38(b) (8) (x). 

Failure to rronitor grmmdwater, contrary to 25 Pa. 
Code §75.24 (b) (4) (i). 

Failure to manage surface water, contrary to 25 Pa. 
Oode §§75.24(c) {2} (i) and (xviii}. 

Slopes exceeding fifteen percent, contracy to 25 Pa. 
Code §75.24 (c) (2) (ii). 

Failure to use suitable cover material, contrary to 
25 Pa. Code §§75.24(c) (2) (ix) and (xi). 

Failure to derronstrate the existence of a proper 
subbase, contrary to 25 Pa. Code §§75.24 (c) (2) (x), 
(xiii) and (xiv) . 

Failure to apply tv.u feet of final cover within 
tv.u weeks after the end of operations, contrary to 
25 Pa. Code §§75.24(c) (2) (xxi) and (xxii). 

Failure to stabilize and revegetate the site, contrary 
to 25 Pa. Code §§75.24(c) (2) (xxii), 75.26(p), and 
75.38(b) (8) (ix). 

Failure to rronitor and vent gas, contrary to 25 Pa. 
Code §75.24(c) (2) (xxiv). 

Failure to spread and compact solio waste in two foot 
layers, contrary to 25 Pa. Cbde §75.26 (b). 
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Burning of solid waste on the site, oontrary to 
25 Pa. Oode §§75.26(f) and 75.38(b} (8} (v}. 

Failure to apply six inches of cover at the end 
of each working day, contrary to 25 Pa. Code 
§75.26(1}. 

Failure to oomply with the rules and regulations constitutes 
unlawful conduct pursuant to Section 610 of the Solid Waste Managerrent 
Act, 35 P.S. §6018.610. 

(6) On January 18, 1983, the ~partrrent issued you an Order 
(attached as Exhibit B) requiring that you rerrove and properly dis:r;ose 
of all surface accumulations of solid waste at Wazelle Dump; cover, 
grade and revegetate the site; and subrni t a groundwater rroni to ring plan 
to be .i."TTpletreJ.J.ted within sixty (60) days after Departlrental approval. 
'Ib date, you have not complied with that Order. Failure to conply with 
an order of the ~part::rrent constitutes unlawful conduct pursuant to 
Section 610 of the Solid Waste Management Act, 35 P.S. §6018.610. 

(C.Ex. 12). 

86. 'Ihe letter of March 18, 1983 concluded with the following: 

'Jhe Depart:rrent has detennined that you have failed and oontinue 
to fail to corrply with the Solid Waste Managerrent Act, the rules and 
regulations, tw::> orders of the ~partrrent, and a penni t issued by the 
Department, and that you have smwn a lack of ability or intention 
to COirg?ly with the Solid Waste f-1anageroent Act, rules and regulations, 
and penni ts and orders of the Depart:Irent as indicated by past and 
continuing violations. Further, the ~partment has detennined that 
Wazelle Landfill is and has been operated in violation of the Solid 
Waste Managenent Act and the rules and regulations, is creating a 
public nuisance, and is being operated in violation of the terms 
and conditions of Solid Waste Pennit No. 100412. 

Since Solid Waste Penni.t No. 100412 is no longer valid, it will 
be necessary for you to cease operations within fifteen (15) days of 
receipt of this letter anr close Wazelle Landfill according to the 
standards set forth in CLa.pter 75 of the Rules and Regulations of the 
Envirornrental Quality Board, 25 Pa. Code §75.1 et seq. within seventy-
five (75} days of receipt of this letter. - --

(C.Ex. 12). 

87. 'Ihe instant action is an appeal of the revocation decision contained in this 

letter of March 18, 1983. 
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88. Appellant continued to dispose of wastes a+_ his landfill until at 

least the surmer of 1984, well over a year after DER had revoked his permit. 

{Tr. 84, Opinion of Cornrronweal th Court dated October 22, 1984) . 

89. Although DER issued its order revoking Appellant's pe:rmit 'nd order­

ing cessation of his landfill operation on March 18, 1983, DER had made no 

attempt to enforce its cessation order until relatively shortly priot to the 

final day of hearings on this matter, despite the fact that Appellan: openly 

had continued to operate his landfill. 

90. On October 22, 1984, the Cormonweal th Court granted DER a preliminary 

injunction, ordering Appellant to "cease dist;X)sing of solid waste at the Wazelle 

Landfill within twenty-four (24) hours" of the filing of the Court's order. 

9l. As of :tbvember 5, 1984 Appellant had ceased operations at his landfill 

in compliance with the Cormonwealth Court's order. (Tr. 832). 

92. Following closure of his landfill Appellant hauled wastes which he had 

picked up to considerably :rrore distant sites. (Tr. 834). 

93. Appellant threatened to cease a:>llection of solid waste unless he 

~uld be permitted to dispJse d£ the waste at his landfill. (Tr. 833). 

94. '!he residents of Pmxsutawney and of other cc:mrmmi ties which were 

served by Appellant for the hauling and ~isposal of their solid waste had made 

no al temati ve pla11s for hauling and disposal as of November 13, 1984, in the 

event Appellant ~re to cease hauling waste. 

95. From tine to tine o::mdi tions at Appellant's landfill :irrproved sonewhat. 

During July and August of 1978 Inspector Linnan noted no violations at the site. 

(C.Ex. 2-c). 

96. '!he decrease in violations in July and August of 1978 corresponded to 

DER' s issuance of AI;Pellant' s solid waste permit. (C.Ex. 2-c, C.Ex. 10) • 
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97. Where improverrents have been noted in conditions at the landfill, 

they generally have been very short lived. (Tr. 25, 417, 483). 

98. With the exception of the ~ inspections conducted in July and 

August, 1978, Appellant never has maintained his landfill in full compliance 

with the Solid Waste .Managerrent Act, the associated regulations and the te:rms 

and conditions of his pennit. 

99. Conditions at Appellant's landfill improved slightly soon after 

issuance of a DER compliance order issued to Appellant on April 23, 1975. 

Several violaticns remained uncorrected, however. (C.Ex. 2-c; Stip.Ex. 14). 

100. Conditions at Appellant's landfill deteriorated in the rronths imnedi-

ately following issuance of a second DER compliance order to Appellant on 

December 3, 1980. (C.Ex. 2-D; C.Ex. 10). 

101. On August 8, 1977, Appellant pleaded guilty to a summary violation of 

section 75.26 (b) of Title 25 Pennsylvania Code for failure to adequately spread 

and corrpact solid waste at his landfill. He was convicted and fined fifty 

dollars. (C.Ex. 14B). 

102. On AuguSt 8, 1977, Appellant pleaded guilty to a summary violation of 
~ 

section 75.26 (1) of Title 25 Pennsylvap.ia Code for failure to adequately cover 

solid waste at his landfill. He was convicted and fined fifty dollars. (C.Ex. 14B). 

103. On February 28, 1979, Appellant pleaded guilty to a surrmary violation of 

sections 9 ( 4) and 14 of the Pennsylvania Solid Waste Managerrent Act and section 

75.26(1) of Title 25 Pennsylvania Code for failure to adequately cover solid waste 

at his landfill. He was convicted and fined ~ hundred dollars. 
2 (C.Ex. 14A) . 

104. On May 21,1980 Appellant pleaded guilty to a summary violation of section 

75.26 (1) of Title 25 Pennsylvania Code for failure to adequately cover solid waste 

at his landfill. He was convicted and fined one hundred dollars. (C.Ex. 14E). 

2. ecmronwealth Exhibits 14A and 14B are original copies of the citations. 
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105. On May 28, 1981 Appellant pleaded guilty to a summary violation of 

the Solid Waste Managerrent Act, 35 P.S. §6018.101 et seq. for failure to comply 

with an order of DER dated December 3, 1980, in that Appellant failed to apply 

a uniform six inch compacted layer of soil on the waste at his landfill at the 

end of each V\Drking day. He was convicted and fined one hnndred dollars. 

(C.Ex. 14F). 

106. On May 29, 1981, Appellant pleaded guilty to a violation of the Solid 

Waste .Managerrent Act, 35 P.S. §6018.101 et seq. for failure to comply with an 

order of DER dated December 3, 1980, in that he failed to apply a layer of 

intenrediate soil cover on all completed lifts at his landfill. He was ronvicted 

and fined one hundred Cbllars. (C.Ex. 14F). 

107. On July 8, 1981 Appellant pleaded guilty to a summary violation of the 

Solid Waste Managerrent Act, 35 P.S. §6018.101 et seq. for failure to cxnnply with 

a DER order dated December 3, 1980, in that he failed to apply a uniform six inch 

corrq;:acted layer of soil cover material on all waste at his landfill at the end of 

each V\Drking day. He was ronvicted and fined one hm1dred dollars. (C.Ex. 14F). 

108. On July 9, 1981 Appellant pleaded guilty to a surmary violation of the 

Solid Waste Managerrent Act, 35 P.S. §6018.101 for failure to romply with a DER 

order dated December 3, 1980, in that he failed to apply a layer of inte:mediate 

soil cover on all rompleted lifts at his landfill. He was convicted and fined 

3 one hundred dollars. (C.Ex. 14F). 

109. Appellant rerredied the violations for which he had been convicted on 

August 8, 1977 and Februa:ry 28, 1979 within a nonth following the convictions. 

Several other violations on the site remained unchanged, however. (C.Ex. 2-c). 

3. Cormonwealth Exhibits l4E and 14F are copies of the original citations; 
they have been adrni tted acco:rrpanied by transmittal letters from the district 
rragistrate_, checks representing fines paid and affidavits of the responsible 
DER inspectors. 
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110. Conditions at Appellant's landfill showed no noticeable iroproverrent 

following his conviction of the remaining surrrnary violations. 

111. Revocation of Appellant's Solid Waste Permit does not prohibit him 

from continuing to haul waste. (Tr 647). 

112. Revocation of his permit does affect Appellant's hauling business, 

in that his rosts will increase as a result of having to haul the waste a greater 

distance, to a landfill other than his own. (Tr. 834, 846). 

113. Rates offered by other haulers in the Punxsutawney region for rerroval 

of household refuse are essentially the sane as tlose offered by Appellant for 

the same service. (Tr. 701-703, 843). 

114. No evidence was offered to denonstrate what Appellant' s increased rosts 

for rerroval of waste w:>uld be following revocation of his permit. 

115. Mr. David Weaver, the other major waste hauler in the borough of Punxsu­

tawney, besides Appellant, is willing and able to fill whatever need is created in 

waste haulage as a result of the revocation of Appellant's permit. (Tr. 704). 

116. Mr. Weaver is a direct competitor of Appellant in the waste hauling 

business within the borough of Punxsutawney. (Tr. 695, 708; B.Ex. 2, ,[9). 

117. No testinony was offered concerning the rates Appellant charged his 

non-residential, i.e. coillTErcial, custorrers for hauling of their waste. 

118. Appellant charges three or four dollars for a small truckload of waste 

to be de:posited at his landfill. (Tr. 844). 

119. Appellant charges rrore than three or four dollars for a large truckload 

of waste to be de:p:>sited at his landfill. (Tr. 844). 

120. Airco Inc. is a manufacturing facility located within the Borough of 

Punxsutawney. (Tr. 507) • 
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121. Prior to 1981 Airco deposited its waste at Appellant's landfill. 

In 1981 DER notified Airoo that its waste no longer could be disposed of at 

Appe'llant' s landfill. (Tr. 509) . 

122. Airco has incurred costs anounting to approximately ;$1696 per rronth 

to dis}X)se of thirty rronths w::>rth of accurrulated waste. '!his cost includes 

Airco's own equipment and personnel e:xpenses. (Tr. 509-511). 

123. No testirrony was offered to derronstrate what portion of the afore­

rrentioned costs incurred by Airco were solely for disposal of the waste, exclusive 

of their own equipment and personnel expenses. 

124. Prior to 1981, Airco paid Appellant $250 per rronth for disposal of its 

wastes at Appellant's landfill. '!his cost was exclusive of tranS}X)rtation, equip­

rrent and :p=rsonnel expenses. (Tr. 510-512). 

125. Appellant never had DER pennission to diS}X)se of the type of waste 

generated by Airoo. (B.Ex. 2 ,[7, 8) • 

126. The manager of the Borough of Punxsutawney testified that the costs 

of waste rerroval for the borough itself (as a municipal entity, and not its 

residents themselves) have tripled as a result of the revocation of Appellant's 

pennit. (Tr. 530). 

127. Prior to the pennit revocation Appellant charged the Borough of Punxsu­

tawney nothing to dispose of its waste. (Tr. 539). 

128. Mr. Ibnald Strano, a supervisor of Young 'lbwnship within which a portion 

of Appellant 1 s landfill lies, projected that his township would incur increased 

msts as a result of the penni t revocation, in that the township would be forced 

to clean up after residents who had illegally disposed of their waste. (Tr. 867-868). 

129. At the t.irre the pennit revocation decision was made, Mr. Russell Crawford, 

DER 1 s Regional Solid Waste Manager, had available to him data indicating that refuse 
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disp:>sal rates in the Ptmxsutawney area "Were:-approximately three times the rate 

charged by Wazelle. (Tr. 689). 

130. On several occasions, DER employees had discussed with Mr. David 

'Weaver the rates he charged for his waste disp:>sal services, and had been rrade 

aware of the rates Mr. Weaver charged. (Tr. 706-707). 

13l. Appellant's landfill is located five miles from Ptmxsutawney. (Bd.Ex. 

N:>. 2, ,[16). 

132. It is not unusual for comnuni ties to have to transp:Jrt their municipal 

waste 14 to 29 miles to a landfill for dis1=0sal. (Tr. 422) . 

133. 'Ihe other landfills available in the Punxsutawney area are located 14 

and 29 miles from Ptmxsutawney. (B.Ex. 2, ,[14,15). 

DISCUSSION 

A. Standard of Review 

On March 18, 1983, DER revoked Appellant's Solid Waste Permit No. 100412. 

The decision to revoke this permit is the matter at issue herein. The burden of 

proof in this proceeding rests upon DER pursuant to 25 Pa.Code §21.10l(b} (2). 

The DER revocation was based UI=On the following determination: 

The Depa.rtnEnt has determined that you have 
failed and continue to fail to comply with the 
Solid Waste Managerrent Act, the rules and regu­
lations, ~ orders of the Departrrent, and a permit 
issued by the Depart:rrent, and that you have shown 
a lack of ability or intention to comply with the 
Solid Waste Management Act, rules and regulations, 
and penni ts and orders of the Depart::rrent as indi­
cated by past and continuing violations. Further, 
the Department has determined that Wazelle Landfill 
is and has been operated in violation of the Solid 
Waste Managerrent Act and the rules and regulations, 
is creating a public nuisance, and is being operated 
in violation of the terms and conditions of Solid 
Waste Pennit No. 100412. 
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'Ihe first sentence of the quoted paragraph parallels the language of 

section 503(c) of the Solid Waste Managerrent Act ("Act") 35 P.S. §6018.503(c), 

which provides that DER nay re"VVke a pennit if it finds that the pennittee has 

failed or continues to fail to comply with, inter alia, any provision of the 

Act, any rule, regulation or order of DER or any condition of a pennit issued 

by DER. In addition, a pennit may be revoked where a pennittee has derronstrated 

a lack of ability or intention to comply with the Act or DER rules, regulations, 

orders or :t:enni t conditions. Such a finding must be based up:m past or con­

tinuing violations. 

The second sentence of the qmted paragraph mirrors the language of 

section 503(e) of the Act, 35 P.S. §6018.503(e), which provides in relevant part 

that a pennit "shall be revocable or subject to rrodification or SUS:Fension" if 

DER finds that the penni tted facility 1) is, or has been operated in violation 

of the Act, or the rules and regulations adopted pursuant to the Act, or 2) is 

creating a public nuisance or 3) is being operated in violation of any of the 

tenns or conditions of the pennit. (Other circumstances are enUITErated in section 

503(e), but are not relevant here). 

DER argues that section 503 (e) imposes a mandatory duty upon DER to 

act if it finds that one of those circumstances enUITErated in subsection (e) 

exists, but that the provision is discretionacy to the extent that it pennits 

DER to choose the appropriate rrethod of acting, i.e. , re\i'Ocation, suS:Fension or 

rrodification. It is clear that the choice of the action to be taken is discretion­

acy; the provision sets forth al temati ves arrong which DER must choose. We find 

the contention that §503 (e) is rrandatory to be rrore difficult to resolve. If 

503 (e) requires that DER take sorre action with regard to a pennit where it finds 

that certain conditions exist, there is sorre question as to the purpose underlying 
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503(c) 1 since it clearly allows DER the discretion to detennine whether 

action should be taken where it finds that th::>se sane conditions exist. However 1 

since W2! have concluded (for reasons explained infra) that DER's decision to 

re-voke Appellant's pennit was W2!ll within its discretion, we need not decide 

whether DER was required to take sorre action regarding the pennit. 

Our discussion, infra, focuses upon the standards set forth in section 

503 (c). Since this section irrposes a discretionary duty upon DER, our prirrary 

scope of review is to determine whether the DER action constitutes a manifest 

abuse of its discretion. Warren Sand and Gravel v. DER, 20 Pa.Orwlth. 186, 

341 A.2d 556 (1975). 

B. .Appellant's Ability or Intention to Comply with the Law 

We turn. now to the factual issues of this appeal. DER revoked Appellant' s 

permit after having concluded that Appellant had failed and continued to fail to 

ccmply with the Solid Waste Management Act, with DER rules, regulations, orders 

and with his pennit. DER also found that Appellant had derronstrated a lack of 

ability or intention to comply with the aforementioned legal requi:reorrents. We 

have little difficulty finding that Appellant's conduct substantiates this con­

clusion. 

During the period from 1972 through 1983, Appellant was cited for well 

over five hundred violations of applicable statutes, rules and regulations at his 

landfill. The DER inspectors wm noted the existence of these violations testi­

fied to the accuracy of this violation history. The sheer :rragni tude of this 

history prevents us from realistically discussing the basis for each factual 

finding set forth above. With very few exceptions, Appellant :rrade no effort to 

refute the existence of the violations, cmosing instead to direct the Board's 

attention to the alleged lack of "seriousness" involved. In th::>se few circum-
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where Appellant did atterrpt to rebut the DER findings thernsel ves, the evidence 

offered was largely unpersuasive. 

For example, Appellant atterrpted to argue that the fact that surface 

mining had been oonducted in the vicinity of Appellant 1 s landfill requires the 

a:mclusion that Appellant would be unable to effectively nonitor the groundwater. 

The testinony concerning this oontention was purely speculative, however; no 

evidence was introduced which would tend to show a causal connection between the 

mining activities and inability to noni tor. Appellant stipulated that groundwater 

exists under the landfill. 

Appellant also atterrpted to show that the DER inspectors were inaccurate 

in their characterization of the violations existing at Appellant 1 s landfill. 

Appellant was able to elicit from Inspector Gilson the admission that he could 

not substantiate with precise dates his staterrent that, as of Ma.y 5, 1980, waste 

had not been covered in t:v.o weeks. Even assuming that such an admission vitiates 

the existence of that one violation, it nevertheless remains the case that 

Appellant was cited for dozens of violations of the DER regulations requiring the 

application of daily rover, 25 Pa.Code §75.26 (1). Appellant 1 s atterrpts at rebuttal 

barely scratch the surface of this voluminous violation history. 

We conclude that on the record before us the bulk of the cited viol-: 

ations were established. This conclusion has been reached even without reference 

to the many findings of violation which becarre final by process of law and no 

longer are at issue in this appeal, e.g., the findings in DER 1 s unappealed-from 

order of December 3, 1980 (see Findings of Fact 16 and 18) . 

A large portion of Appellant 1 s rebuttal testinony was devoted to the 

argurrent that many of the violations DER alleged--and which we now regard as 

established--were not "serious". In support of this thesis Appellant presented 
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the test:i.rrony of his _engineer, Mr. Van Plocus. 1-tr. Van Plocus is a professional 

engineer with limited experience concerning landfills. At the time of the hear­

ings in this matter, Mr. Van Plocus 1 company was roncerned with only two landfills, 

one of which was Appellant's. No evidence was offered to show that Mr. Van Plocus 

has had substantial training in biological or health sciences. His conclusions 

regarding "seriousness" were not sup:p::>rted in any way. Consequently, we ronsider 

these staterrents to be entitled to ve:cy little weight. 

Mr. Van Plocus apparently believes that only those violations likely 

to cause p:::>llution of the waters of the Cornrronwealth are "serious". There is no 

SllpiX)rt for this on this record and, indeed, the law is to the contrary. All 

violations of duly promulgated regulations are "serious". DER regulations are 

instituted for the pu.r:r;:ose of protecting the public health, safety and welfare. 

'lhey are a presumptively valid exercise of the Cormonweal th 1 s :p::>lice :p::>wer. DER 

v. Locust Point Quarries, 483 Pa. 350, 396 A.2d 1205 (1979). As discussed rrore 

fully infra, DER is required to enforce the regulations literally. MJreover, we 

are not inclined to weigh the relative seriousness of the violations established 

here. In light of the enonrous number of violations it w:::>uld be :p::>intless to 

.:ngage ourselves in such a task; in any event the law does not require us to do so. 

Furthe:mure, Mr. Van Plocus himself was willing to admit that sorre types 

of violations would be "serious", e.g., a failure to adequately rronitor groundwater. 

The rerord here establishes that Appellant's groundwater rronitoring plan was 

seriously deficient in several respects. 25 Pa.Code §75.24(b) (4) (i) requires that 

a groundwater rronitoring plan include a sufficient number of :p::>ints to determine 

groundwater conditions. This requires at least one up-gradient and one down-gradient 

WP~l. The i.1·rrplicit, if not explicit, mandate of §75 .24 (b) (4) (i) is thn.t the rronitor­

ing points be located in a manner which permits effective determination of the 
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groundwater conditions. The up-gradient well at Appellant's landfill could 

not be located, not even with the assistance of Mr. Van Plocus' engineering 

finn, which was in charge of providing quarterly reports to DER regarding the 

groundwater at the site. The rronitoring plan called for tw:> down-gradient wells. 

One of these was consistently dry; the other was sporadically dry. As a conse­

quence of these deficiencies, the quarterly rronitoring reports required by 

§75.24 (b) (4) (i) were not submitted with any regularity. They frequently were 

not sul:::mitted at all, and when they were, they were often incomplete. Thus it 

is clear that Appellant was in violation of §75.24 (b) (4) (i). Appellant did not 

contest the DER a:mtention that this violation persisted at least until the date 

of the hearings in this matter, i.e., many rronths after DER first notified him 

of the existence of deficiencies in his m::mitoring plan. Appellant never re­

quested DER permission to amend the plan. 

Mr. Van Plocus also testified that he VVDuld consider failure to adequately 

manage surface water as w=ll as failure to control erosion to be "serious" vio­

lations. During the period from 197 3 through 1984, Appellant was cited for 25 

violations of surface water rroni to ring requirements and 9 violations of erosion 

oontrol require:rrents. Suffice it to say that even by the standards Appellant 

would have us apply, his conduct indicates a continued failure or a lack of ability 

or intention to oomply with the requirements of the Solid Waste .Managerrent Act, 

the associated regulations and the tenns and conditions of his permit. 

Further support for this conclusion is provided by the fact that 

Appellant accepted residual wastes, a type of waste which he was not penni tted 

to dispose of under the te:rms of his permit. On repeated occasions Appellant 

allowed the disposal at his site of wet and dry carbon sludge. His }Jennit never 

authorized this disposal, although numerous applications for amendment of his 
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pennit--so-called M::>dules One--were suhnitted and rejected by DER as incorrplete. 

Acceptance of wastes not authorized by a penni t is a violation of the permit 

conditions themselves, of course, and thus of section 610 of the Solid Waste 

Managerrent Act, 35 P.S. §6018.610. M:>reover, we see no basis for characterizing 

such a violation as "not serious". 

Appellant was apparently unaware of the confines of the area covered 

by his permit for ~ years after it was issued to him. A survey of the borders 

of Appellant's pennitted area revealed that waste had been deposited several 

hundred feet beyond the border, again in violation of the te:rrns of the pennit. 

'Ihe record also supports the finding that Appellant continued to operate his 

landfill after revocation of his Solid Waste Penni t, in direct contravention of 

the DER letter revoking the sane. DER was required to seek a Corrnonweal th Court 

injunction in order to obtain Appellant's corrpliance with the requirerrents of 

the law. 

Without question, the nost convincing evidence conceming Appellant's 

lack of ability or intention to corrply with the Act and his ongoing violations 

thereof was the testirrony conceming the existence of an unpenni tted waste dis­

:r:osal area on-h-iS-property, known as the Wazelle Durrp. No DER penni t ever has 

been issued for this site. The dump apparently had been in existence for several 

years before DER detected its existence; it is difficult to avoid the conclusion 

that this dump was maintained by Appellant in knowing violation of the law. 

Inspector V\bzniak testified that upon discovering the dump he asked Appellant 

~Jhy he would have such a dump when he knew that there were legal problems with 

maintaining the sarre. Appellant's response, as related by Inspector Wozniak, was 

that he knew that what he was doing was wrong. Appellant apparently did not give 

an explanation. No atterrpt was rrade to refute Inspector ~\bzniak' s testinony on 
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this :r;:oint. In addition, Appellant rontinued to allow the dumping of wastes 

at the site after it had been disrovered and DER had issued a notice of violation 

concerning the sarre. At the hearing, Appellant testified that people were leaving 

waste at the dump without his permission. 'When asked 'Whether he had taken steps 

to limit access to the dump site [as required by 25 Pa.Code §75.24 (m) (3) and (4)], 

Ap:pellant responded that he Y.Duld not do so (Finding of Fact 64). In addition, 

Appellant admitted that he did not understand many of the technical and legal 

aspects of running a landfill. Given these admissions, it is absolutely indisputable 

that Appellant either does not intend to corrply or is unable to corrply with the 

Solid ~-\Taste Managerrent Act and the associated DER regulations. He has been in 

virtually ronsta••t violation of the law since DER first began inspecting his 

facility. 'Ihus, DER was fully justified in finding that the requirerrents necessary 

for taking action under section 503 (c) of the Act had been rret. 

Appellant has raised the argument that DER did not provide him with 

adequate notice of the consequences of his violations and that, therefore, it 

abused its discretion. We have ruled previously that Appellant received adequate 

notice of the consequences of his continued failure to corrply with the law and that 

therefore eYidence ooncerning oral comnunications between the DER inspectors and 

Appellant Y.Duld not be considered. Anrond Wazelle v. DER, EHB [bcket No. 83-063-G 

(Opinion and Order dated August 21, 1984). Nevertheless, Appellant now argues that 

there was a "breakdown in comnunications" between DER and himself and that, as a 

ronsequence, he was unable to ascertain 'What was expected of him in order to bring 

the site into corrpliance. He attributes this "breakdown" in romnunications to the 

existence of a personality conflict between Inspector Wozniak and himself. We are 

not certain that the rerord substantiates this allegation and, in any event, it is 

irrelevant to our decision. 
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MJre particularly, Appellant's argument that he received inadequate 

notice lacks rrerit. He has not clairred that the DER inspectors failed to provide 

him with copies of the inspection reports which they had completed. Thus, we 

consider there to be no question that Appellant received notice of the fact of 

the violations. In addition, between 1975 and 1983 DER issued three orders to 

Appellant citing numerous violations of the Act and the associated regulations. 

'Ibere is certainly nothing in the law which imposes upon DER an obligation to 

educate a land£ill operator in the basics of complying with legal require:rrents. 

It is DER's responsibility to enforce the law; it is not required to act as a 

consultant. AppE?llant employed an engineer to assist him in complying with the 

DER requirerrents and testified that he met with the engineer on nearly a daily 

basis. Ii Appellant lacked an understanding of what was required of him, it 

cannot be said to be the fault of DER. After rrore than twenty years in the 

land£ ill business, one V>Duld reasonably expect that an operator v.Duld understand 

that certain basic require:rrents must be met. The record here establishes that 

Appellant consistently failed to meet even the most routine requirements of 

land£ill op:!ration. M::>reover, we note that the operating conditions of Appellant's 

permit for the rrost part are written in plain English. For example, rmder para­

graph f of the section entitled "Operating Procedures", it is stated that "a unifo:rm 

six (6) inch compacted layer of covPr material shall be placed on all e:xp:>sed solid 

waste at the end of each V>Drking day." During the period from 1973 through 1983 

!;ppellantwas cited for fifty-three violations of this requirement. At the hearing 

Ap:pellant admitted that he knew how to cover the waste. Suffice it to say that, 

if Appel..Lant did not understand what else was required, it was his duty to inquire. 

Appellant's failure to comply with the law can be attributed only to his own 

inability or inaction. 
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c. DER' s Choice of Enforcerrent Action 

Section 503 (c) of the Solid Waste Manage:rrent Act allows DER to elect 

arrong alternative enforce:rrent actions when it finds that the conditions set forth 

in that section of the Act are present. As we have held, Appellant c .early has 

failed to oorrply with the Act and the associated reguLations and perrr·1_t conditions 

and has derronstrated a lack of ability or intention to conply with tlv~ sarre. 

'Ihus, DER was clearly entitled to take some form of enforce:rrent actic 1. The issue 

now becanes whether the type of action it chose, i.e. . pe.:.:mi t revocation, was a 

prorer exercise of its discretion. 

'Ihe record here derronstrates that Appellant has a very limited rehabili­

tati've J?Otential. OVer the years DER has taken n'l.liTErous enforcement actions 

intending to induce Appellant to operate his landfill in oonformi ty with the 

standards set forth in the Solid Waste Manage:rrent Act, the associated regulations, 

and his remit oonditions. With very few exceptions, these enforcement actions 

have produced no measurable results. Where they have, the results -were not 

lasting. Cbndi tions at the landfill have returned to their previous state of 

violation within a matter of weeks in nost cases. ~spite the issuance of the 

DER letter appealed herein revoking Appellant' s penni , Appellant oontinued to 

operate the landfill for at least one year after the letter was issued. It was 

not until Cornrronwealth Court issued an injunction that Appellant ceased his 

orerations. Appellant continued to operate the unpermitted durrp for many nonths 

after issuance of a DER order directing its closure. It is not unreasonable to 

oonclude that Appellant has shown very little respect for DER' s enforcerrent 

authority. 

Since 1975, DER has issued three orders to Appellant directing him to 

take certain specified actions to bring his operations into compliance with 

legal requirements. Appellant has never fully corrplied with any of these three 
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orders, despite warnings oontained therein that failure to do so oould result 

in substantial sanctions. Immediately after the issuance of the first of these 

orders, on April 23, 1975, some limited irrp:roverrent was shown at the landfill. 

Several violations remained uncorrected, hmvever, including the requirement 

that final cover be placed and the areas revegetated. Conditions at the site 

actually deteriorated following the issuance of the second order! in D9cember 

of 1980. Inspection reports oorrpleted shortly after the issuance of the order 

sro...,.;ed a greater number of existing violations than those oorrpleted prior to the 

order 1 s issuance. The third order concerned the operation of the unpenni tted 

dump site. Appellant was still permitting the deposition of waste at that site 

as of the final date of hearings in this rratter, twenty-two rronths following 

issuance of that order and in direct contravention of its terms. 

Between August of 1977 and May of 1981, DER filed at least eight 

surrrnary violation notices against Appellant pursuant to section 606 (a) of the 

Solid Waste Management Act, 35 P.S. §6018.606 (a). Appellant entered pleas of 

guilty and was oonvicted of each of these violations in SUITim3.rY proceedings 

before a district magistrate. At the time that evidence of these surmnary oon­

victions was introduced at the hearing, counsel for Appellant objected to their 

use for the purposes of establishing the fact of the underlying violations. This 

objection was not pursued in Appellant 1 s post-hearing brief. Our research con­

cerning the use of surrmary criminal convictions in subsequent civil proceedings 

reveals no bar to our use of the same here for the purpose of establishing the 

fact of the violations. Since . a guilty plea was entered, no factual issues were 

actually itigated and thus, principles of res judicata cannot apply; however, 

Appellant is estopped .fran contesting the fact of the violations. Restaterrent 

(2d) of Judgrrents §85. Given the mandate of section 503 (c) that DER consider 

"past or continuing violations," it is clear that DER--and oonsequently, this Board--
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is entitled to consider vioLations established under section 606(a) of the Act 

in assessing actions taken pursuant to section 503(c), such as that at issue here. 

In August of 1977 and February of 1979 Appellant pleaded guilty to 

three summary violations. Inspection rep::>rts filed shortly after the issuance 

of the violations showed no inproverrent, although those filed approxi:rrJ.tely one 

rronth later did indicate that Appellant had rerredied the cited vioiations. 

Nevertheless, several other violations remained present on the site. 

In 1978, smrtly before issuance of the Solid Waste Permit at: issue 

here, conditions at Appellant's landfill were ve:ry good. Two consecutive inspec­

tions revealed no violations. 'Ihis period (in July and August of 1978) represents 

the only period of time since DER began inspecting the landfill in the early 

1970's, that no violations were noted. During the course of the following year, 

however, Appellant's landfill returned to its previous state, with multiple 

violations noted on each inspection. 

In 1980 Appellant pleaded guilty to a violation of the requirement that 

daily oover re placed on the site. I.'l::!spi te this oonviction, inspections through­

out 1980 revealed that daily oover was not being placed on the waste at the 

landfill. 

In December of 1980, DER issued one of the three aforerrentioned orders 

to Appellant. During the following year, Appellant pleaded guilty to five 

surrrra:ry violations of the Act, each citing the failure to corrply with thG Dece.'1lber, 

1980 order and specifying particulars in which compliance was deficient. No 

significant inproverrent in conditions on the site (including those oonditions 

cited as violations in the summary proceedings) resulted from these criminal 

oonvictions. Appellant oontinued to fail to apply daily and interrrediate cover 

as required by the December 1980 order. Many other violations were noted during 

1981. The criminal convictions apparently did nothing to motivate Appellant to 
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bring his landfill into cnrrpliance with the law. 

Appellant argues that DER should have chosen a less stringent method 

of enforcing the provisions of the Solid Waste Managerrent Act. Of murse, DER 

must take a murse of action which is reasonable and appropriate under the 

circumstances. Given the foregoing history of violations and Apr:;ellant 1 s r:er­

sistent failure to respond to DER 1 s enforcement actions, we have no reason to 

believe that any action short of pennit revocation would hold any substantial 

:r:ossibili ty of assuring compliance with the Act. DER 1 s duty is to enforce the 

Act; if lesser enforcernent actions are not likely to assure that this enforcerrent 

is effective, there is nothing to be gained by pursuing them. 'Ihis is not a case 

such as that presented in DER v. Mill Service, 21 Pa.Crrwlth 642, 347 A.2d 503 

(1975), where DER revoked a pennit on the basis of a single (though very serious) 

violation. Appellant's violation history is enomous. His disregard for DER 

authority is manifest. We cannot cnnclude that DER abused its discretion in 

electing the enforcernent action it did, i.e. permit revocation. Under the circum­

stances which have been recounted, no sanction less severe than permit revocation 

seems reasonably likely to assure protection of the public health, safety and 

welfare consistent with the requirements of the Solid Waste Management Act. 

D. DER1 s Duty to Cbnsider the Emnomic Effects of its Actions 

'lhe Intervenor, the Borough of Punxsutawney, has challenged DER 1 s 

revocation of Appellant 1 s permit on the basis that DER failed to consider the 

ea:mamic effect of the revocation u:r:on the Borough. DER has argued that the 

Borough does not have standing to assert the interests of its individual citizens. 

In support of this argmTEnt, DER cites two Cbmronweal th Cburt decisions which, we 

agree, mld that a borough does not ffive standing to assert what is actually an 

individual pror:;erty owner 1 s claim. Cbrmonweal th, DER v. Borough of Carlis~e, 
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16 Pa.Crrwlth. 341, 330 A.2d 293 (1974); Raney Borough v. Comronwealth, DER, 

15 Pa.Crrwlth. 601, 327 A.2d 647 (1974). We do not cxmstrue the argurrents 

offered by the intervenor here to be equivalent to the assertion of an individual 

property owner's claim. 'Ihe Borough is asserting the interests of the Borough 

as a whole, arguing that DER's permit revocation will adversely affect the health, 

safety and welfare of the borough's citizenry, sorrething which the :Borough clearly 

is entitled to do. See Franklin 'Township v. Comronwealth, DER, 499 Pa. 162, 

452 A. 2d 718 (1975). 
4 

In the present context, however, the Borough has limited 

its argu.-rre.'1t to the economic effects urx:m the Borough of the DER perrnit re-vocation, 

as stated in our ruling of August 21, 1984 entered at this docket number. 

In our earlier ruling we discussed tv.D Cormonweal th Court decisions 

which addressed the issue of when DER :must consider the economic consequences 

of its actions. In Einsig v. Pennsylvania Mines Corp:>ration, 69 Pa.Crrwlth. 558, 

452 A.2d 558 (1982) and East Pennsboro 'Township v. Cormonwealth, DER, 18 Pa.Crrwlth. 

58, 334 A.2d 798, (1975) the court held that where DER takes a discretionary action 

it must consider the eoonamic impact of that action. 

As ...e have already ruled, DER' s revocation of Appellant's permit was a 

discretionary action taken under section 503 of the Solid Waste Management Act. 

'Ihus, DER was required to give sorre consideration to the economic effect of its 

action. 'Ihe type of consideration which must be afforded, however, is fairly 

limited. 

4. 'Ihis adjudication, of course, does not rule upon whether the borough 
"WOuld have had standing to bring this appeal in its own right under the holding 
of Franklin 'Ibwnship. In such a case the borough "WOuld have to rreet the three 
part test for standing of William Penn Parking Garage v. City of Pittsburgh, 
464 Pa. 168, 364 A.2d 269 (1975). Here the Borough is participating rrerely as 
an intervenor; therefore, it need not demonstrate interests sufficient to confer 
standing under William Penn. 25 Pa.Code §21.62 (c); carrpbell v. Comronwealth, DER, 
1980 EHB 338. 
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Einsig and East Pennslx>ro are consistent with earlier Corrnmnwealth 

Court decisions addressing this issue. See, e.g., lbchez v. DER, 18 Pa.Orwlth. 

137, 334 A.2d 790 (1975); DER v. Borough of Carlisle, 16 Pa.Omwlth. 341, 330 A.2d 

293 (1974); Bortz v. DER, 7 Pa.Omwlth. 362, 299 A.2d 670 (1973); Bortz v. Air 

Pollution Commission, 2 Pa.Crnwlth. 441, 279 A.2d 388 (1971). These decisions 

all mte that DER is required to enforce the law as it stands; it cannot forego 

enforcerrent action because of economic consequences. Its discretionary ffi3Ill1er 

of enforcing the law, however, is something which legi ti.rrately may be affected 

by ecommic considerations. 'Ihus, in the Bortz cases, supra, the issue was 

whether a coke oven battery smuld be pennitted an additional three yea:rs to phase 

out its operation, since it admittedly could not bring the ovens into compliance 

with emissions standards given the state of nodem technology. The court held 

that in detennining the schedule for compliance, DER should give consideration 

to the economic effect of the enforcement action lJtX>n the regulated industry. 'Ihe 

fact that the imposition of the emissions standards would effectively force the 

oornpany out of business however, was not considered sufficient reason to pennit 

DER to ignore the regulation. The court expressly stated that it was not holding 

that DER had to assign._any_weight to the economic considerations. 

The Pennsylvania Suprerre Court decision in Corrnmnwealth v. Pennsylvania 

Power Conpany, 490 Pa. 399, 416 A.2d 995 (1980) pennitting DER to impose "tech­

nology forcing" penalties for failure to comply with regulatory requirerrents 

unattainable by nodern technology provides further supp:>rt for the idea that DER 

is required to enforce the law as it stands, even where very harsh economic 

consequences result. 

In the present context, the issue of ecommic consequences has been 

raised by the Intervenor Borough, rather than Appellant. Consideration of economic 
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effects u:fX)n the surrmmding community is within the scope of those interests 

which Cormonwealth Court has held DER should consider. Rochez, supra. It is 

clear, however, that DER is not required to make a "detailed economic impact 

study" of such effects. East Pennsroro, 334 A.2d at 803. In our earlier ruling 

upon this issue (Opinion and Order dated August 21, 1984) we stated that DER 

must consider those economic effects which are a direct and reasonably fore­

seeable consequence of the action to be taken. 

Intervenor argues that DER should have contacted the Borough and the 

industries, businesses and residents within the Borough, to detennine the 

:fX)Ssible economic detri.rrent which they would suffer as a result of the action 

taken. In addition, it argues that DER should have considered "census, employ­

rrent and other data" concerning the ability of the Borough to withstand the 

effects of the closure of Appellant 1 s landfill. Such detailed data are precisely 

the type that we do not believe DER should be required to consider; to hold 

otherwise essentially v..Duld require DER to make a detailed economic impact study. 

M:>reover, we do not see--and we do not believe that the Borough has shown--how 

the data the Borough wants DER to collect would be used to determine "direct and 

reasonably foreseeable" consequences of the landfill closure. 

It is DER 1 s prirna.ry res:fX)nsibili ty, in the present context, to enforce 

the provisions of the Solid Waste Managerrent Act, one of the major purposes of 

which is to "protect the public health, safety and welfare from the long and short 

term dangers of transportation, processing, treat:rrent, storage, and disposal of 

all wastes." 35 P. S. §6018 .112 ( 4) . DER cannot forego enforcerrent action taken 

in conformity with this statutory mandate because of the economic consequences 

which would ensue. It cannot ignore violations of the law because they will be 

expensive to :r-errcdy. Ibchez, Bortz, supra. Intervenor argues that DER should 
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have chosen another form of enforcerrent action, sorrething not as stringent as 

permit revocation, because of the detrirrental effects which, it alleges, the 

Borough will suffer as a result of the challenged action. 

We agree that economic factors are properly taken into consideration 

in determining the course of the enforcerrent action taken (where the determination 

is within DER 1 s discretion) . Adverse economic effects may result from DER actions; 

compliance with the law is often nore expensive than unregulated conduct. Further­

rmre, DER rrrust ch:x:>se a course of action which is reasonable and appropriate under 

the circumstances. Mill Service, supra. In nost cases, therefore, where another 

:rrethod of enforcerrent v;ould produce the sane environrrental result, the nore eco­

nomically attractive of the altematives probably should be adopted. In the 

present case, however, it is clear that alternative rreasures were not likely to 

assure Appellant 1 s compliance with the statutory and regulatory requirerrents. 

'Thus, economic considerations need be afforded little weight in this appeal, 

unless there is a showing that the economic consequences of closing the landfill 

are so very severe that DER1 s unwillingness to risk the unlikelihood of achieving 

compliance with environrrental regulations by enforcement actions short of closure 

vvas an abuse of DER 1 s discretion. 

Although the Intervenor contends otherwise, the evidence on the adverse 

economic consequences of DER 1 s closure action falls far short of the showing 

described irmediately supra. In the first place, revocation of Appellant 1 s permit 

to receive waste at the landfill does not prevent him from continuing to pick up 

vvaste within the Borough. Even if the Appellant were to refuse to pick up wastes 

rDW that his landfill is closed (as he threatened to do), the record shows that-­

as might be e.xpected--COI'['lfetitors of Appellant in the waste pickup business would 

be glad to serve any custorrers Appellant might drop, at approximately the rate 
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Appellant now charges; after all, this is a corrpetitive business. In particular, 

the testimony of Appellant 1 s present corrpetitor Mr. David Weaver establishes 

that he and other haulers in the area charge from six to eight dollars per mnth 

per household to pick up waste; the Appellant now charges six dollars per nonth 

:t:er household. Furtherrrore, Mr. Weaver testifies that he alone--not to rrention 

other haulers--was willing and able to fill up whatever gap would ·occur in the 

hauling business if Appellant discontinued his pickups. Though Mr. Weaver 

admittedly is a corrpetitor of Appellant, his testiiiDny was unrebutted, and 

rrakes sense to us. 

Consequently the increased costs to the Borough and to its residents 

for waste disposal will result primarily from the increased costs a hauler (such 

as Mr. Weaver) will incur in hauling the waste to a nore distant disposal site 

(than the Wazelle disposal site) • A1 though there was much testiiiDny on the net 

effect of such increased hauling charges, it was largely inconclusive and often 

purely speculative. Appellant 1 s facility is located app:roxirratel y five miles 

from t:.h= Borough of Punxsutawney. However, it is not uncarnmn for municipal waste 

to be transported 14 to 29 miles to a landfill for disposal, which is the distance 

from Punxsutawney to the other landfills in the area. This fact is not inconsist­

ent with the statement of Russell Crawford, DER 1 s Regional SOlid Waste Manager, 

that the disposal costs at alternate sites might increase by a factor of three. 

Vilhile we do not dismiss such an increase as inconsequential, we note that there 

was no showing that this possible increase would result in rates significantly 

higher than those other corrmuni ties are required to bear. In any event these 

p:>ssible economic consequences are not severe enough to irnpl y that DER should 

have continued to risk the envirorurentally adverse consequences of Appellant 1 s 

likely failure to comply with applicable statutes and regulations. 
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Intervenor 1 s final argurrent on this issue is that DER did not have · 

available to it, at the time it made the revocation decision, infonnation 

su£ficient to enable it to detennine whether increased hauling and disposal 

costs v.uuld result from the pemd.t revocation. 'Ihis contention is refuted by 

the record. Mr. David Weaver stated that he had discussed his rates with DER 

inspectors on several occasions in the past. Mr. Russell Crawford testified 

that at the tine the revocation decision was made, he was aware of the fact 

that disp::>sal rates at landfills other than Appellant 1 s were approximately 

three times higher than those charged by Appellant. Thus, DER did have avail-

able data to determine the possible increase in hauling and disposal costs 

resulting from the revocation before it made the decision to take such action. 

In any event, our hearing is de novo. At the time of our hearing, on the record 

(e.g. , Mr. Crawford 1 s testirrony) DER had considered economic costs; the foregoing 

discussion has explained our conclusion that DER1 s decision to close the landfill 

despite increased economic costs to the Borough was not an abuse of discretion. 

CONCLUSION 

Appellant clearly has derronstrated a continued failure to comply with 

the legal requirenents relevant to the operation of his solid waste disposal 

facility. In addition, he has derronstrated a lack of ability or intention to 

comply with those requirerrents. 'lherefore, DER was justified in taking sorre form 

of enforcerrent action under section 503 of the Solid Waste Management Act. There 

was no indication that Appellant v.uuld bring his site into compliance with the 

law if a less stringent enforcerrent action, such as permit suspension, had been 

elected. Appellant has shown virtually no inclination to rerre~y any of the 
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rnul ti tude of violations established in response to previous DER enforcerrent 

actions. Indeed, conditions at the site actually deteriorated in the weeks and 
l 

TIDnths following sane of the TIDre recent enforcerrent actions. Therefore, DER' s 

decision to revokeAppellant's pennit was not an abuse of discretion for having 

been an overly severe method of assuring compliance with the requirements of 

the law. In reaching this decision, DER was required to take economic consider-

ations into account when deciding what type of enforcerrent action should be 

taken, though not in deciding whether enforcement action should be taken. Given 

the fact, however, that a less stringent method of enforcement was not likely to 

assure compliance, and under the facts about the adverse economic effects on the 

Borough and its residents which were put on the record, DER did not abuse its 

discretion by failing to forego pennit revocation in favor of another type of 

action. 

CONCLUSIONS OF I.lWV 

1. The Board has jurisdiction over the parties to and subject matter of 

this appeal. 

2. DER bears the burden of proof in a pennit revocation appeal. 25 Pa.Code 

21.101 (b) (2) • 

3. ~fuere the ~~ action being reviewed was ta~en pursua~t to ~~ exercise 

of discretionary authority, this Board must determine whether the action consti-

tutes an abuse of discretion. 

4. 'Ihe Board is entitled to substitute its discretion for that of DER where 

and only where DER has abused its own. 

5. The Board must base its decision upon the record before it. 

6. DER' s decisions are enti tied to a presumption of validi tv. 

7. Section 503(c) of the Solid Waste Management Act, 35 P.S. §6018.503(c), 

grants DER discretionary authority. 
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8. DER revoked Appellant 1 s pennit pursuant to section 503 (c) and section 

503(e) of the Solid Waste Management Act, 35 P.S. §§6018.503(c) and (e). 

9. Evidence pertaining to alleged oral rorrrnunications between Appellant 

and DER inspectors has been deerred irrelevant for the purposes of this appeal 

because Appellant received notice of the consequences of his violations irrespec­

tive of the alleged difficulties in said oral communications. 

10. Findings rontained in previously issued, unappealed DER orders directed 

to Appellant are final and hence, are not subject to challenge in this proceeding. 

Findings of violations set forth in such unappealed orders are considered estab­

lished for the purposes of this appeal. 

11. DER regulations represent a presumptively valid exercise of the Common­

wealth 1 s tnlice tx>wer. 

12. Appellant has re:peatedly violated the following legal provisions during 

the rour:se of his operations· at his landfill and at the unpennitted dump site: 

a) 35 P.S. §6018.610(1), prohibiting the dumping or detx>siting of any 

solid waste onto the surface of the ground unless a penni t for such 

activities exists. 

b) 35 P.S. §6018.610(4), prohibiting the distnsal .. of solid waste contrary 

to the rules and regulations adopted under the Solid Waste Managerrent Act, 

or orders of DER, or any tenn or rondition of a pennit. 

c) 25 Pa.Cbde §75. 21 (m) (3) and (4), requiring access to the site be 

restricted. 

d) 25 Pa.Code §75. 21 (r), requiring the maintenance of daily operational 

records. 

e) 25 Pa.Code §75. 21 (n), prohibiting the unloading of wastes at areas 

other than the w::>rking face. 

f) 25 Pa.Code §75.26 (i), requiring that the working face be ronfined 

to an area no greater than can easily be corrpacted and covered daily. 
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g) 25 Pa.Code §75.26 (j) and (k) 1 requiring control of blowing litter. 

h) 25 Pa.Code §75. 26 (b) 1 requiring the spreading and compacting of 

all solid waste in shallow layers not exceeding a depth of two feet. 

i) 25 Pa.Code §75. 26 (1) 1 requiring the application of a unifo:rm six-

inch oornpacted layer of cover material to all exposed solid waste at 

the end of each working day. 

j) 25 Pa. Code §75. 26 (n) 1 requiring the application of a unifo:rm one-

foot layer of compacted rover material to oornpleted lifts. 

k) 25 Pa.Code §75.24(c) (2) (xxi) and (xxii) 1 requiring the application 

of a un.ifo:rm two-foot layer of oornpacted cover material to the surface 

of final lifts within two 'Weeks of placement of waste in the final lift. 

1) 25 Pa.Code §75.26 (g) and (h) 1 requiring dust control :rreasures to 

be irrple:rrented. 

m) 25 Pa.Code §75.21 (o) requiring control of salvaging and scavenging 

at the landfill. 

n) 25 Pa.Code §75.24 (c) (2) 1 requiring rnanagerrent of surface water. 

o) 25 Pa.Code §75.26(p) 1 requiring revegetation of the site. 

p) 25 Pa.Code §75.2l(p) 1 requiring the control of vectors. 

~' Y.l 35 P.S. §6018.505, requiring t..he posting of a_ bond in connection 

with the operation of a landfill. 
) 

r) 25 Pa. Code §75. 24 (b) ( 4·) (i) , requiring that exploratory borings be 

drilled ten feet into the groundwater, and requiring at least one 

up-gradient and one down-gradient rroni toring point and requiring the 

submission of quarterly reports. 

s) 25 Pa.Code §75.24 (c) (2) (ii), requiring that final grading produce 

slopes of not less than 1.0% and not greater than 15.0%. 
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t) 25 Pa.Code §75. 24 (c) (1) (v), requiring erosion control plans. 

u) 25 Pa.Code §75.2l(s), requiring the rraintenance of a 25-foot 

zone adjacent to perimeter property lines. 

v) 25 Pa.Code §75.2l(d) and (g) requiring the operation of a solid 

waste facility in confonnity with the tems of Chapter 75, i.e., in 

confonnity with the tenns and conditions of the pennit. 

13. Appellant failed and continued to fail to conply with the provisions 

of the Solid Waste Managerrent Act, 35 P.S. §6018.101 et seq., the rules and 

regulations of DER, DER orders and the tenus and conditions of his penni t during 

the period from the early 1970 1 s through the dates of the hearings in this appeal. 

14. Appellant has shown a lack of ability or intention to comply with the 

Solid Waste Management Act, the rules and regulations of DER, DER orders, and 

the tems and conditions of his pennit, as evidenced by his violation history. 

15. DER did not abuse its discretion in taking action pursuant to section 

503 (c) of the Solid Waste .Managerrent Act, 35 P. S. §6018 .101 et seq. 

16. DER is required to enforce the regulations promulgated under the Solid 

Waste Managerrent Act. 

17. DER is not required to explain to landfill operators how they can bring 

their sites into compliance when violations exist. 

18. Where DER exercises its discretion in determining what type of enforce­

rrent action is to be taken, it must elect a type of action which is reasonable 

and appropriate under the circumstances. 

19. If less stringent enforoerrent actions are not likely to produce compliance 

with the requirerrents of the law, DER is not obligated to elect them rather than a 

rrore severe alternative. 

20. DER did not abuse its discretion in revoking Appellant 1 s Solid Waste 

Permit No. 100412. 
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21. App9llant is estopped from contesting the fact of his surmnary violations 

of the Solid Waste Managerrent Act and the regulations promulgated thereunder in 

that he pleaded guilty to said violations before a district magistrate. 

22. Pursuant to 35 P.S. §6018.503, DER is entitled to consider the fact of 

App9llant 1 s conviction of summary violations of the Act as part of his history 

of past or continuing violations. 

23. Where DER takes an action which requires the exercise of discretion, it 

is required to consider the direct and reasonably foreseeable economic effects 

of its acticns. 

24. DER cannot forego enforcerrent action because of possibly adverse economic 

consequences. 

25. Economic consequences are properly considered in the decision making 

process with regard to the type of enforcement action to be taken. 

26. In the present case, DER prop9rly gave consideration to the economic 

effects of its action upon the Borough of Punxsutawney. 

2 7. DER is not required to IIEk.e a detailed economic impact study in determin­

ing the effects of its action upon the affected community. 

28. DER1 s primary responsibility in the present context is to enforce the 

provisions of the Solid Waste Managerrent Act. 

29. Where another rrethod of enforcerrent would produce the sarre result, in 

rrost cases DER should elect the rrore economical of the alternative forms of 

enforcement. 

30. In the present case, alternative enforcement rrethods would not produce 

the required result, i.e., compliance with the requirerrents of the Solid Waste 

Managerrent Act, the DER rules and regulations, and the terms and conditions of 

App9llant 1 s permit. Therefore, DER need giv-e little weight to the economic 

consequences of its actions. 
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ORDER 

AND NOW, this 30th day of July , 1985, it is ordered that the 

appeal captioned al:Dve is dismissed. 

DA'IED: July 30, 1985 

cc: Bureau of Litigation 

For the Comronweal th: 

At.~THONY J. MAZULID, 
.Me:.-r."ber 

M=rnber 

Patti J. Saunders, Esquire, Pittsburgh 

For Appellant: 
R. Edward Ferraro, Esquire, Punxsutawney 

For Intervenor (Borough of Punxsutawney): 
A. Ted Hudock, Esquire, Punxsutawney 

' 
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PRESTON HECKLER 

Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

Docket No. 81-036-M 

(issued ,A.ugust 14, 19 85) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

AD.:J'UDICATION 

By: Anthony J. Mazullo 1 Jr. 1 Merrber 

Syllabus 

Appellant Preston Heckler's appeal of the Cormonwealth of Pennsylvania 1 

Depart:Irent of Environmental Resources' (DER) Jllf..arch 4, 1981 permit denial and 

order, which denied appellant's solid waste penni t application for the land 

application of sewage sludge for agricultural utilization and which required 

appellant to cease such activities and to undertake various rerredial measures · 

at a site located in Mont.gorrery Township, Montgorrery County 1 Pennsylvania, 

is dismissed; in addition, the li..mited supersedeas granted on September 16 1 

1981, permitting the agricultural utilization of se.vage sludge on two fields 

at the site, is terminated. Appellant is also ordered to comply with the remed­

ial portions of DER' s appealed-from order within sixty (60) days. 
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Appellant failed to neet the burden of proving that DER' s penni t denial 

constituted an abuse of discretion or anounted to arbitrary or capricious action. 

25 Pa. Code §21.101 (c) (1) • DER' s soil sanpling and chemical analysis of those 

sanples (by atomic absorption) established that the concentrations of heavy 

netals in the soils at the site grossly exceeded the lifetime loading limits 

set forth in DER' s interim guidelines and therefore constituted an envirornnental 

hazard and public health danger (of groundwater and/or plant contamination) 

which DER had the duty to prevent. Article I, Section 27 of the Pennsylvania 

Constitution; Solid Waste Management Act (M1A), 35 P.S. §6018.101 et ~- Due 

to the reliability of DER's sanpling methodology and chemical analysis, DER 

was not required to conduct extraction procedure (EP) toxicity tests, crop 

tissue analyses, cation exchange capacity tests, lysimeter rronitoring or ground-

water testing. 

Although DER based its permit denial and order upon the fact that heavj 

metal concentrations in the soils at the site exceeded the lifetime loading 

limits as set forth m two separate DER interim guidelines--the "Interim Guide-

lines for Sevage Sludge Use for land Reclamation" ("land Reclamation") and the 

"Interim Guidelines for Sewage, Septic Tank and Holding Tank Waste Use on Agri-

cultural lands" ("Agricultural Use"}- the grossly excessive concentrations 

of cadmium present in the soils at the site and the envirornnental hazard and 

public health danger particularly associated with such levels of cadmium justi-

fied DER' s use of only the "Agricultural Use" guidelines' lifetime loading 

limit for cadmium of three pounds per acre in DER' s review of appellant's 

pennit application. 
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In addition, because DER's "Land Reclamation" guidelines do not appear 

to apply to the agricultural utilization of sewage sludge at appellant's site, 

and because DER' s use of those guidelines may have affected DER' s discretionary 

reviE!W' of appellant's permit application, the Board could substitute its 

discretion for DER' s to find that S'"l'l'-'lA prohibits the issuance of <;~. solid waste 

management permit for the land application of sewage sludge for agricultural 

utilization where DER 's "Agricultural Use" guidelines' lifetime loading limit 

for cadmium of three pourlds per acre was grossly exceeded in the soils at the 

site. 

DER met the burden of proving that the rerredial portions of its permit 

denial and order were supported by substantial evidence and the issuance of 

which did not constitute an abuse of discretion or arrount to arbitrary or 

capricious action. 25 Pa. Code §21.101 (b) {3). 
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INTRODUcriCN 

Appellant Preston Heckler appeals from an order of the Cormonweal th of 

Pennsylvania, Depart:rcent of Envirornnental Resources (DER), dated March 4, 1981, 

which, inter alia, denied appellant's pennit application for the land application 

{for agricultural utilization). of liquid and sludge wastes and which required 

appellant to cease by April 15, 19.81 all such operations occurring on appellant's 

land, located at Upper State Road and Horsham Pike, Montgonery Tarmship, Mont­

gorrery County, Pennsylvania. DER's appealed-from order also required appellant 

to :i:nplenent a closure. plan and to submi.t a work plan describing the scope and 

methods of a hydrogeologic study to detennine the extent of soil and groundwater 

contamination at and in the vicinity of the disposal site. 

Following the filing of a supersedeas petition, then Board Chairman Paul 

Waters .presided qver a supersedeas hearing on May 1, 1981. Thereafter, on June 

29, 1981, the parties filed an executed stipulation (dated June 12, 1981) which, 

inter alia, proposed that appellant be provided with a limited supersedeas, 

pennitting appellant's land application of wastes fran May 1, 1981 to June 12, 

1981 on field nos. 7 and 8 (as identified on appellant's site plan}. 

On July 1, 1981, the Board forma.lly adopted the stipulation and extended 

the lfnu."ted supersedeas to August 4, 1981. FollCMing hearings on the merits 

on August 4 and 5, 19.81, held before then Eoard Chairman Paul Waters, the Board, 

orally· at the hearing conducted on August 5, 1981 and by written order dated 

~gust 14, 19'81, extended the li:m:L"ted supersedeas to Septenber 16, 1981. The 

Board •s· order also required appellant to submit a bond to DER in the arrount of 

twenty thousand dollars ($20,000 .00}, in a form acceptable to DER. 
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On September 16, 1981, then Chairman Paul Waters issued an order which 

extended the limited supersedeas until such. time :when a final adjudication 

would issue, provided appellant submitted a judgment note to DER .in proper 

form and in the anount of twenty-five thousand dollars ($25,000.00}. In addition, 

by letter also dated Sept.errber 16, 1981, then Board Chairman Paul Waters infor:rced 

the parb.es of his i:mninent res.tgnation from the Board (effective September 18, 

1981} and also informed the parties of his decision to close the record and to 

deny appellant's request for the admission of extraction procedure (EP) toxicity 

test results. 

Folla.ving the receipt of various notions which the Board never acted 

upon-- appellant's notion for sanctions (due to DER's failure to file its post­

hearing nrief in a t.irrely fashion}_ and DER's notion to terminate the limited 

supersedeas (due to appellant's failure to submit a judgment note as required 

by the Board's order of Septerrber 16, 19 811- the parties filed post-hearing 

briefs, appellant signed and delivered to DER a judgrrent note in the anount of 

twenty-five thousand dollars C$25,000.001 and the entire record, including by 

stipulation the notes of testi.rrony of the supersedeas hearing, was presented 

for final adjudication on the neri:ts. From that record we make the following 

findings of fact. 

FINDINGS OF FACT 

1. Appellant preston Heckler and his son John Heckler (hereinafter collec­

tL"vely· referred to as· HecklerL reside at 648 Upper State Road, Montgorrery 'I'cMn­

sh.ip, Montgonery County, Pennsylvania. (N.T., pp. 134-1351. 

2. Heckler owns and operates a fann involved in the land application and 

agricultural utilization of septic tank. waste, holding tank waste and sewage 

sludge, located at the intersection of Upper State Road and Horsham Pike, 
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Montgooery Tc:Mnship, Montgomery County, Pennsylvania, and conprised of approx-

irnately 125 acres. (N.T., pp. 18, 135). 

3. The areas where Heckler applies such wastes are divided into t.v.relve 

(12) fields, designated as Fields 1 through 12. (N.T~} p·~ 18; Exhibits A-1, c-6). 
. -.J: 

4. Heckler has utilized Fields i; ·:t: ~through 12 for the land application of 

'wastes for approxirnateiy twenty (20) years. (N.T., pp. 118, 135, 147). 

5. Heckler has never obtained a DER perrni t to conduct land application 

of wastes on Fields 1 through 12. (N. T. , p. 14 7) • 

6. In 1973, DER first requested a pennit application fran Heckler; in 1974, 

an application for the land disposal of wastes for agricultural purposes was 

submitted to DER, but was not approved and no perrni t was issued. (N. T. , p. 136) • 

7. On July 18, 1980, DER issued an administrative order to Heckler which 

required, inter alia, the submission of a new permit application for the land ---
disposal of wastes. (N.T., pp. 139-140}. 

8. On Septenber 18, 1980, Heckler's consultant, Urweiler and Walter, submitted 

a permit application to DER for land disposal of wastes for agricultural use on 

Fields 1 through 12. (N.T., pp. 139-140; Exhibit C-6). 

9. John Zwalinski, a DER soil scientist, visited the Heckler site on August 

27, 1980, for the purpose of t!vaiuating the suitability of the site for land appli­

cation of wastes. (.N.T., ~· 332-3331. 

10 • The primary purpose of Zwalinski 's examination of the Heckler site on 

August 27, 1980 \-laS to evaluate the soils at the site for drainage and depth 

characteristics. (N. T. , pp. 329., 3321. 

11. On August 27, 1980, Zwalinski sanplea soils at various depths in Fields 

3 and 5 by excavating several backhoe pits; the purpose of this soil sarrpling 

was to determine tvhether heavy metal concentrations were present at different 

soil levels or depths in fields knc:Mn to have been utilized for disposal pur­

poses. (N.T., p. 332; ~.it A-9 Cal}. 

- 269 -



12. Soils fran the backhoe pits were sanpled on August 27, 1980 at various 

depths; soils fran each depth were extracted with a knife, placed in bottles, 

labeled, sealed with legal seals and sent to DER's Harrisburg laboratory for 

analysis. (N.T., pp. 334-337; Exhibit A-9(a)). 

13. Zwalinski prepared a rrarorandum dated October 6, 1980, which reported 

and smrmarized his findings concerning :qis investigation of the Heckler site 

on August 27, 1980 and which included his review of the September 18, 1980 

pe:rmi. t application materials. (Exhibit A-9 (a) ) • 

14. Zwalinski determined that Fields 1,2,3,4,5 and 12 were unsuitable for 

land disposal of wastes and that only Fields 6, 7 ,8,9 ,10 and 11 could be considered 

for agricultural utilization pmp:>ses. (Exhibit A-9 (a)). 

15. Zwalinski personally examined the soils in Fields 3,5,7,8,9,10,11 .and 12 

during his examination of the Heckler site on August 27, 1980; Zwalinski also 

relied on soil sanpling previously conducted by Heckler's consultant for Fields 

1, 2, 4 and 6, where the consultant's and Zwalinski' s evaluations were in agreement. 

(N. T. , pp. 338-340, 489; Exhili.it A-9 (~11 • 

16. By letter dated October 9, 1980, DER inforned Heckler that only Fields 

6, 7, 8, 9, 10 and 11 were potentially satisfactory for disposal of wastes, provided 

that the fields were sampled and analyzed for heavy netal concentrations. 

(N.T., p. 140; Emiliit A-13).. 

17. On October 17, 1980, a meeting w;'!-S pPld betwee-n Beckler' a representatives 

and DER to discuss DER's site evaluation and its review of the permit application. 

(N.T., pp. 352-3551. 

18. By letter dated October 23, 1980, DER informed Heckler that soil sainples 

would be obtained by DER from Fields 6, 7 ,8,9,10 and 11, and that limited disposal 

utilization of Fields 6, 7, 8, 9 ,10 and 11 was acceptable to DER in the interim. 

~it C-1}. 
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19 • By letter dated October 24, 19 80, Heckler's consultants (U:rweiler and 

Walter) wrote to DER ackncMledging DER's determination concerning the suitability 

of Fields 6, 7, 8, 9, 10 and 11 for the land disposal of wastes; on behalf of Heckler, 

U:rweiler and Walter agreed: (l}to conduct joint soil sarrq;>ling with DER of Fields 

6,7,8,9,10 and 11 at the site on October 31, 1980; (2)to comply with DER's land 

disposal regulations; and, l3l to submit additional information to DER in support 

of Heckler's pe:rmit application. (N.T., p. 154; Exhibit C-2}. 

20. No evidence concerning the suitability of Fields 1, 2, 3, 4, 5 and 12 was 

offered at either the supersedeas or merits hearings. (N.T., pp. 69, 169). 

21. On October 30, 1980, joint sampling of Fields 6, 7, 8, 9 1 10 and 11 was con­

ducted by zwalinski and Scott Hughes, an employee of U:rweiler and Walter. (N. T. , 

p. 356I. 

22. On October 30, 19 80, Zwalinski used a soil auger to extract soil samples 

from Fields 6, 7 1 8,9, 10 and 11; the soil samples were comprised of soil cores 

seven inches (7") in length; the soi.l cores were subtracted from the upper seven 

inches (7") of soil, the so-called Ap horizon or plow layer, from selected points 

in each field. (N.T., pp. 330-332, 356-358, 377-379; Exhibit A-9 (b)). 

23. For the soil sampling conducted on October 30, 1980, four soil cores 

were extracted from each field and mixed for the purpose of obtaining a single, 

CCXT\POsite sample for each field; Zwalinski selected each location from which he 

took soil sarrples in order to minimize variations in heavy metal concentrations 

which could be attributed to topographic and/or drainage characteristics. 

(N.T~ I pp. 330, 332, 356-358t Exb.:iliit A-9 <Pll. 

24 • At each sarrpling location for the sampling conducted on October 30, 

1980, Zwalinski. extracted two soil samples for the purpose of splitting them 

with tJ:rweiler and Walter for subsequent independent chemical analysis. (N. T. , 

pp. 330·, 332, 356-358; Exhibit A-9 0::>11. 
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25. For the sarrpling conducted on October 30, 1980, Zwalinski placed 

the four soil sarrples from each field into a single sarrple bottle, so that a 

single, composite soil sample from each field was obtained. (N.T., pp. 330, 332, 

356-35 8 ; Exhibit A-9 {JJ 11 • 

26 • Hughes forwarded his portion of split samples (taken on October 30, 

1980). from the Heckler site to Pennsylvania State University; DER sent its 

portion of the split samples (of October 30, 1980) from the Heckler site to 

DER's Harrisburg laboratory. (.N.T., pp. 358, 383). 

27. At no tirre during the sampling conducted on October 30, 19 80 did Hughes 

of U:rweiler and Walter object to the nethod of soil sarrpling or the locations 

selected for sampling. CN.T., pp. 358-3591. 

28. Scott Hughes is no longer employed by Urweiler and Walter and the 

Hecklers discha..rged U:rwei.ler and Walter due to their dissatisfaction with the 

consultant's work. CN. T. , p. 144 )_ . 

29". At DER' s Harrisburg laboratory, the sarrples collected on Octc>bo..x 30, 

1980 from Fields 6,7,8,9,10 and 11 were prepared for analysis to determine 

heavy netal concentrations using the atomic absorption method; the soil sarrples 

were analyzed by laboratory personnel and the results sent to Zwalinski for 

interpretation. (N.T., pp. 359_-360, 508; Exhibit A-9 Q:>).l. 

30. 'Ibe atomic absorption nethod of analysis is capable of determining 

the concentration of heavy netals in a soil sample. (N. T. , pp. 30, 510) • 

31. 'lbe 0" to 7" soil sampling methodology used by DER is comronly accepted 

in the Commonwealth for agricultural purposes and soils research. (N.T., pp. 380-382). 

32. 'Ibe DER soil sampling nethodology is used to determine the heavy metal 

concentrations which occur in soil at a depth of 0" to 7" because rrost biological 

and chemical activity in the soi.l occurs at this level. (N.T., pp. _379-380). 
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33. DER conducted soil sanpHng at the Heckler site at depths greater than 

7" for the purpose of detennini.ng whether heavy :oetals we:e BDVing darmrlard 

through the soils toward the groundwater table. (N.T., p. 337). 

34. By evaluating heavy rreta1 ex>neentra.tions in soils at various depths, 

DER is capable of determining whether nBXinllln or lifetime limits for heavy netals 

have been exceeded and whether groundwater contamination is tlu:eatened as a result 

of the land appli:cation of wastes. Q>i.T., IP· 337, 382-383}. 

35. Zwalinski wrote a rrenorandon to Larry Lunsk of DER (Soild Waste Facil­

ities Chiefl, dated January 22, 1981, 'Which sunmarized ZWalinski. •s findings 

and which interpreted the results of the cheaical ana1ysi.s of the soil sanples 

taken from the Ifeckler site on August 27, 1980 and Octcber 30, 1980. (Exhibit 

A-9:(b.I). 

36. zwa,l:i:nski used DER' s "Jnterim Guidelines far Sewage Sludge Use for Land 

Reclamation" ("tand Reclamation11 l and DER.' s "'Interim Guidelines far Sewage, Septic 

Tank and IfoldJ..ng Tank. waste Use on .l\grl:cu1tural. I.ands" (•Agricul:bRal Use") in 

order to facilitate his interpretation of the cbemical ana1yses of the soil 

sarrples taken from the Heckler site on August 27, 1980 and Ocldler 30, 1980. 

(N.T., pp. 387-391; Exhibits C-7, C-81. 

37. Heckler's application for a perndt for the land app_li.cation of wastes 

was primarily for agricultural purposes under 25 Pa. Code §§75.320>} (c). (N.T., 

pp. 87, 318-319·; Exhibit C-6J .... 

38. DER' s "Agricultural use• guidelines contain a lifetiJie limit or max­

irrn.nn heavy rretal concentration for cadmium only; DER's ""land Reclanation" 

guidelines contain lifetirre limits or naxi:nun heavy :oeta1 curv:en~ti.ons for 

cadmium, copper, chraniurn, lead, :oercw:y, nickel and zinc; the lifetime limit 

or naximurn concentration for cadmium is identical (three ponds per acre) in 

both guidelines. (~its C-7, C-81. 

- 273-



39. DER applies its "Land Reclamation" guidelines in evaluating agri­

cultural use permit applications under 25 Pa. Code §§75.32 (b) (c) because of 

DER's belief in the applicability of the "land Reclamation" naxi.mum lifetirre 

rretal limits where land disposal of wastes is proposed in connection with 

fanning or agricultural activities. (N.T., pp. 391, 496). 

40. DER limits the concentrations of heavy rretals in soils because varying 

quanti ties of such metals are often present in solid wastes proposed for land 

application; excessive concentrations of heavy metals in soils, resulting from 

the land application of wastes, may result in the contamination of soils, plants 

and groundwater. (N.T., pp. 23~36:., .31'8~ '382-383}. 

41. Using the analytical values which had been provided to him by DER's 

Harrisburg laboratory, Zwalinski calculated the total concentrations of heavy 

rretals in the various soil sanples which he collected from the Heckler site 

on August 27, 1:980 and October 30, 1980. (N.T., pp. 368, 510; Exhibit A-9(b)). 

42. As a result of the soil sanpling conducted on October 30, 1980, Zwal­

inski determined that the soils in Fields 6, 7,8,9,10 and 11 exceeded DER's 

"Agricultural Use" guidelines' lifetirre loading limit for cadmium; in addition, 

Zwalinski determined that the soils in Fields 6, 7, 8, 9, 10 and 11 exceeded the 

foll0111ing "land Reclamation" guidelines' maximum allowable concentrations: 

Field 6 (chromium and nickel) ; Field 7 (chromium} ; Field 8 (chromium, copper, 

nickel, lead and zincl; Field 9· (nickell; Field 10 (copPer, nickel and lead); 

and, Field 11 (chromiUm, copper, nickel, lead and zinc). (N.T., p. 361, Ex­

hibit A-9(b}.}. 

43. As a result of the sanpling conducted on August 27, 1980, DER deter­

mined that heavy rretals were present in soils sanpled at greater depths in 
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Fields 3 and 5, at levels in excess of the lifetime limi. ts or rnaxinrum heavy 

rretal concentrations set forth in both DER 1s "Agricultural Use" and "Land 

Reclamation" guidelines. ~its A-9 (~}, A-9 (p}). 

44 . DER 1 s soil sarrples taken from Fields 3 and 5 (from backhoe pits) on 

August 27, 1980 derronstrate a do.vnward migration of heavy rretals and the poten­

tial for groundwater contamination. (N.T., pp. 375, 377). 

45. DER requested but never was provided with the analytical results of 

the split samples from Fields 6, 7 ,8, 9 , 10 and 11, which were collected by Urweiler 

and Walter on October 30, 1980. (~.T., pp. 157, 383). 

46 . As a result of DER 1 s findings concerning heavy metals contamination on 

the Heckler site, DER issued an order dated March 4, 1981, which denied Heckler's 

pe:rmi t for a land disposal site, ordered the cessation of land disposal activities 

and required the initiation of various remedial rreasures and studies. (Exhibit C-9) . 

47 ~ On March·23, 1981, Dr. Bruno Mercuri of Bruno Mercuri and Associates 

replaced Urweiler and Walter as Heckler's consultant; on April 7, 1981, Mercuri 

collected soil sarrples from Fields 6, 7, 8, 9,10 and 11. (N. T., pp. 18, 21; Exhibit A-5) . 

48. On April 7, 1981, Mercuri sarrpled soils from Fields 6, 7, 8, 9 j 10 and 11 

using a punch auger device, and Mercur-i extracted soil cores of approximately 

6" in d.Ianeter and 21" in length; Mercuri collected three soil samples from 

each field in order to ohtain a. single, corrposite sample; Mercuri placed the 

soil samples in glass jars and sent them to Ambric Testing, Inc. for analysis 

by· the atomic absorpti'on nethod. (N.T., pp. 21-29; Exhibut A-51. 

49:. '!he atanic absorption analysis conducted by Ambric Testing, Inc. and 

interpreted by Mercuri indicated that soils in Fields 6,7,8,9,10 and 11 did 

not exceed the lifetime limits or maximum concentrations for cadmium or the 

other heavy netals listed in DER's "Land Reclamation" guidelines. (N.T., p. 32; 

Ex:h.ibrt A-5 J • 
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50. The Heckler site was the first site that Mercuri had evaluated for 

suitability for sludge disposal and on which Mercuri had collected. soil sanples 

in conjunction with a permit applicatton for land application of wastes. (N.T., 

pp. 11-13, 94). 

51. Mercuri's soi:l sanpl.:jng technique was defective because it did not 

result in obtaining a dtstinct soil sanple from the 0" to 7" level. (N.T., 

pp. 12, 379-380}. 

52 . Mercuri's soil sampling did not comport with the Envirol1I'!Y2ntal Protec­

tion Agency (EPA) rrethodology (as described in 45 Federal Register 33206, May 

19, 19 80) because the lower one-third of the sample core was not independently 

sampleQ. as prescribed by the EPA methodology. (N.T., pp. 81-91; Exhibit A-2). 

53. The EPA methodology is designed to determine whether or not dOtmWard 

migration of hazardous wastes is occuring, and to determine whether a potential 

exists for grouridwater contamination; the EPA methodology used by Mercuri for 

his soil sampling is not sui table for determining the concentrations of heavy 

metals in the 0" to 7" soil level. (~.T., pp. 81-91). 

54. The unit of soil contained in an acre of ground to a depth of 7" is 

also known as an acre-furrow slice. (~.T., pp. 392-393}. 

55. For the purpose of calculating the concentration of rretals in soils on 

a pounds per acre basis, DER uses the corrrronl y accepted value of two million 

pounds for the weight of soil present in an acre-furrow slice. (N. T. , pp. 15-16, 

3931. 

56. Mercuri's method of calculating concentrations of rretals in the soil 

on a pounds per acre basis was defective because he used an erroneous value 

for the weight of the soil present in one acre of ground to a depth of his 

sanpl:tng (21"1. (~.T., pp. 81-91, 98-103, 39.5-396, 4081. 
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57. In calculating the concentration of netals present in soils to a 

depth of 21", Mercuri should have used either a minirrn.lm value of six million 

pormds per acre, or determined the bulk density of the soil to a depth of 

21" in order to obtain a correct value for the weight of soil present in 

one acre of ground to a depth of 21". (N.T., pp. 102, 209-211, 375-377) ., 

58. Due to Mercuri 1 s use of an incorrect pormds per acre conversion, he 

rmderstated the concentrations of netals present in the soils from Fields 

6, 7 ,8,9,10 and 11 at a depth. of 7". (N.T., pp. 208-211). 

59 . DER 1 s "Agricultural Use" guidelines prescribe a minirrrum of 20" depth 

of soil to bedrock and/or seasonal high water tables on land application sites. 

(N.T., p. 24; Exhibit c~n. 

60. On May 14, 1981, DER and Mercuri conducted joint soil sampling activities 

on Fields 6, 7 ,8,9 ,10 and 11. (N.T., pp. 399-400; Exhibit C-10). 

61. On May· 14: 19.81, DER and Mercuri obtained a series of adjacent soil 

samples fran Fields 6, 7, 8, 9, lQ and 11; DER obtained samples from the 0" to 7" 

range and Mercuri obtained samples from the 0" to 21" range; each set of samples 

was Jnade of soil c001p0sites and sent to Weston, Inc., an independent laboratory, 

for analysis. ~. T., pp. 39.9.-402; Exhibit C-101. 

62. The analysis of DER's Q'' to 7" samples of May 14, 1981 showed that 

Fields 6, 7 ,8,9,10 and 11 exceeded the "Agricultural Use" and "land Reclamation" 

guidelines' maximum lifetine limit for cadmium and .also exceeded th_e, "Land Recla­

·matJ.'on .. gui'delines~ maximum li:fetine limits for copper, chromium, lead, nickel, 

zinc and Ire:rclll:Y'· {J!Ixh.ihi:ts C-7, C-8, c-111. 

63. The analysis· of Mercuri's Q" to 21" samples of May 14, 1981 sho.ved that 

;Fields 6, 7 ,8,9.',10 and 11 exceeded the "Agricultural Use" and "Land Reclamation" 

guidelines' -max:intum lifetine l:i::m;tt for cadmium and also exceeded the "land Recla­

·mati'on'' gw."'delines' maximum lifetirre limits for copper, chromium, lead, zinc, 

nickel and nercury. lN. T., pp. 177-178; Exhibits A-18, C-7, C-8, C-11) . 
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64. On May 14, 1981, a series of water quality samples were taken by 

both parties from locations accessible on the surface of the Heckler site. 

(N.T. I PP· 188-198; Exhibit C-10). 

65. The water quality samples taken by DER (from four locations) and by 

Mercuri (from three locations} on May 14, 1981 from the Heckler site did not 

show indications that the groundwater was contaminated by heavy netals. (N~T., 

pp. 188-196; exhibits A-16 1 A-17). 

66. The four locations from which water quality samples were taken by DER 

on May 14, 1981 from the Heckler site are not sufficient to make a corrpre-

hensive assessment of the condition of the groundwater under and adjacent 

to the site. (N.T., pp. 523-527, 535-536). 

67. A rrore corrprehensive hydrogeologic study of the Heckler site would 

yield definitive infonnation concerning the condition of the groundwater 

underlying and-adjacent to the Heckler site. (N.T. 1 pp. 524-527 1 535-536). 

68. Zwalinski 1 s soil sampling (and DER 1 s subsequent atomic absorption 

analysis) of soil samples taken from the Heckler site on August 27, 1980 

and October 30 1 1980 resulted in the following levels of cadmium (in pounds 

per acre) found to exist at the Heckler site: 

Pit 1 (Field 3) 

0" to 11" 
11" to 24" 
24" to 38" 

Pit 2 (Field 3) 

0" to 10" 
10" to 22" 
22" to 38" 

Pit 3 (Field 5) ---
0" to 8" 
8" to 23" 

23" to 38" 

4.14 
.42 

none 

.84 
none 
none 

1.22 
.42 
.40 
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Field 6 

0" to 7" 33.54 

Field 7 

0" to 7" 39.08 

Field 8 

0" to 7" 19.08 

Field 9 

0" to 7" 50.18 

Field 10 

0" to 7" 23.75 

Field 11 

0" to 7" 66.60 

(N.T., pp. 461-462; Exhibit A-9 (b)}. 

69 • Heavy rretals which are present in the plCM layer of the soil can 

becorre available for plant uptake under certain conditions • (N. T. , pp. 77, 

90-91, 232-233, 244, 382-383; Exhibits A-2, A-5). 

70. Cadmium has the capacity to accumulate throughout the food chain. 

(N.T., p. 383; Exhibit A-51. 

1 1. Joint sampling of the Heckler site on May 14, 1981 by appellant 

(by Mercuri} and by DER {Py Zwalinski) yielded the following concentrations 

of cadmium Cin pounds per acre) found to exist in the soils at the site: 

Field 6 

Field 7 

Field 8 

Field 9 

Field 10 

Field 11 

Appellant's sample results 
CO" to 21"1 

16.62 

18.72 

34.20 

18.00 

24.40 

24.40 

DER's sample results 
(O" to 7") 

21.00 

24.20 

38.80 

27.80 

27.40 

20.60 
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72. The Constitution of the Cormonwealth of Pennsylvania provides, 

in pertinent part: 

The people have a right to clean air, pure water, and to 
the preservation of the natural, scenic, historic and esthetic 
values of the environment. Pennsylvania's public natural resour­
ces are the cormon property of all the people, including gener­
ations yet to corre. As trustee of these resources, the Cormon­
weal th shall conserve and maintain them for the benefit of all 
the people. 

Oonst.,Art. I, §27. 

73. The Solid Waste Ma.nagem::mt Act provides, in pertinent part: 

Section 6018.102 Legislative finding; declaration of policy 

The legislature hereby detennines, declares and finds that, 
since improper and inadequate solid waste practices create 
public health hazards, environmental pollution, and economic 
loss, and cause irreparable hann to the public health, safety 
and welfare, it is the purpose of this act to: 

* * * 
( 41 protect the public health, safety and welfare from the short 

and long tenn dangers of transrx>rtation, processing, treatrrent, 
storage and disposal of all wastes; 

(5) provide a flexible and effective rreans to implerrent and en­
force the provisions of this act;· 

* * * 
(10) implerrent Article I, section 27 of the Pennsylvania Consti­

tution •.• 

35 P.S. §§6018.102(4) (5) (10). 

DISCUSSION 

Appellant Preston Heckler raises a number of argmrents purporting to sha.v 

that DER abused its discretion in issuing its penni t denial and order of March 

4, 1981. Most of these argurrents focus on the alleged lack of credibility on the 

part of DER's witnesses and an alleged corresponding wealth of credibility 

on the part of appellant's witnesses. As appellant correctly notes, this case 

hinges on whether the Board believes the testimony of appellant's witnesses 

or DER' s witnesses. Therefore, we believe that it is incumbent upon us to 
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set forth those portions of the record which, contrary to appellant's asser­

tions, establish the lack of credibility on the part of appellant's wit­

nesses (particularly Dr. Mercuri)l and which establish the credibility of 

DER's witnesses (particularly Mr. Zwalinski) .2 

In addition, we note that while many appeals before the Board include 

a so-called "battle of the experts," with appellants invariably introducing 

the testirrony of one or more experts who J;X>ssess doctorate degrees, often 

against the testirrony of DER's experts who, especially at the field level, 

generally do not J;X>Ssess doctorate degrees, this case J;X>ints out the prob-

lems associated with an appellant's misguided reliance upon a witnesses' 

credentials without a corresponding examination of his or her nethodologies 

and practical experience. While we have no intention of unduly questioning 

the reputation. and intelligence of appellant's witnesses, it is sufficient 

1 
See Findings of Fact Nos. 48,50,51,52,53,56,57 and 58. Of particular 

note is the fact that the Heckler site was the first agricultural util­
ization sludge site for which Dr. Mercuri conducted soil sampling and 
analysis for heavy metal concentrations. 

2 
See Findings of F~~t Nos. 15,22,23,24,25,27,29,31,32,33,36,41,42, 

43 and 55. In addition, of particular note is the fact that Mr. Zwal­
inski, a DER soils scientist, also testified at length in support of a 
DER solid waste permit grant (for the agricultural utilization of sewage 
sludge) in the case of Busfield, et al. v. DER, et al.,.l980 Elffi 179, 
aff'd. in part, rev'd. in part, Bedminster Tawnshio v. DER, Pa. 
Crrwlth. , 486 A.2d 570 (1985). In Bedminster, Comnonwealth Court 
held, inter alia, that DER's permit grant was supported by substantial 
evidence-- evidence which included for the most part the testimony of 
Mr. Zwalinski concerning cadmium levels in the soil. Bedminster, supra, 

Pa.Crnwlth. at , 486 A.2d at 572. 
--xithough appellant notes that Mr. Zwalinski was sorrewhat obfuscatory 
while testifying, such difficulty with the fine art of testifying 
did not cast doubt upon either the subject matter of or the conclusions 
contained in Mr. Zwalinski 's testirrony. In any event, we do not believe 
that Mr. Zwalinski in 1981 (during the hearings in this matter} was 
devoid of the credibility and experience he possessed in 1980 when he 
testified in the Busfield case, which was subsequently affirned in part 
by Cormonweal th Court. 
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to reiterate that, in cases such. as this one, practical experience is 

often of equal or greater value than advanced college degrees. 

Burden of Proof 

'!he Board 1 s responsibility in reviewing DER 1 s issuance of its 

permit denial and order of March 4, 1981 requires a determination of 

whether such issuance constituted an abuse of discretion or arrounted 

to arbitrary or capricious action. Morcoal Company v. DER, 74 Pa.Crrwlth. 

108,116, 459 A.2d 1303,1307 (1983); Warren Sand and Gravel Company, Inc. 

v. DER, 20 Pa.Omwlth. 186,203-4, 341 A.2d 556,565 (1975); StraSburg Assoc­

iates v. DER, 1984 EHB 423,439-40 (citations omitted). Appellant bears 

the burden of proof concerning DER 1 s permit denial. 25 Pa. Code §21.101 

(c) (1); Pennsylvania Envirorunental Management Services, Inc. v. DER, et 

al., 1984 EHB 94,138; Vik-kel Corporation v. DER, et al., 1983 EHB 111, 

125; Northeast Land Developnent Company, Inc. v. DER, et al., 1983 EHB 

129,133 (citations omitted). 

In addition, although the parties did not brief the issue, DER bears 

the burden of proof concerning the remaining portions of DER 1 s appealed-from 

penni t denial and order, which required appellant to undertake various 

remedial actions . 25 Pa. Code § 21.101 (b) ( 3) ; Hannar Coal Company v. DER, 

1984 &9B 543,544. DER lias neither argued for nor presented any evidence to 

justify shifting the burden of proof to appellant concerning the remedial 

action portions of DER 1 s permit denial and order. Although section 21.10l(d) 

of 25 Pa. Code permits shifting the burden of proof from DER to an appellant 
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in sooe circumstances, 3 DER has not argued for shifting the burden of 

proof pursuant to 25 Pa. Code §21.10l(d) and the Board can find no basis 

in. the record for doing so. 
4 

Appellant raises a nunber of argurrents that we will address seriatum 

but in no particular order. Any a.rgments raised by either DER or appellant 

which we do not address are deerced to be without evidentiary, legal or 

logical support or are without merit and therefore not worthy of discussion. 

DER • s Reliance Upon Atanic Absorption Analyses 

In arguing that DER's pennit denial and order was not sup:t:X>rted by 

substantial evidence, appellant contends that DER was required to conduct 

nore than the atanic absorption analyses of soil sanples which DER used to 

support its pennit denial and order. Specifically, appellant contends 

3 
The Board's Rules and Regulations provide, in pertinent part: 

21.101 Burden of Proceeding and Burden of Proof 
* * .* 

{b} The Department shall have the burden of proof in the 
following cases: 

* * * 
{.3)where_ it orders a party to take affi:r:mative action to 

abate air or water :t:X>llution, or any other condition or nuisance, 
except as otherwise provided in this rule; 

* * * 
(d) Where the Department issues an order requiring abatement 

of alleged envirormental damage, the private party shall nonetheless 
bear the burden of proof and the burden of proceeding when it appears 
that the Department has initially established: 

Cli that s~ degree of pollution or environrrental damage 
is taking place, or is likely to take place, even if it is not estab­
to the degree that a prima facie case is made that a law or regulation 
is being violated; and 

{2) that the party alleged to be responsible for the environ­
mental damage is in :t:X>SSession of the facts relating to st'll:h environ­
mental damage or should be in possession of them. 

25 Pa. Code §§21.10l{bl (3}, 21.10l{d}. 

4 
For a discussion of the requirements of 25 Pa. Code §21.101 {d) , see 

W.P. Stahlman <nal Ccrcpany, Inc. v. DER, EHB Docket No. 83-301-G {Adj., 
April 29, 1985}. 
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that DER should have perforrred. extraction procedure (EP) toxicity tests, 

crop tissue analyses, cation exchange capacity tests, lysimeter rronitoring 

and groundwater testing. We disagree. As DER correctly notes, having deter­

mined (by use of atomic absorption analyses of soil samples) that appellant's 

site was in violation of DER's lifetime loading limits for various heavy 

metals, DER was under no obligation to perfo:r::m additional testing because 

atomic absorption analysis (generally and as conducted by DER) is capable 

of accurately determining the levels of heavy metals which are present in 

the soil. 

Moreover, the environmental damage and public health hazards associated 

with the existence of heavy metals, particularly cadmium, in the soil and/or 

groundwater, in concentrations in excess of DER guidelines, cannot be doubted 

and has been addressed by the Board in the past. See ~-, Busfield, supra, 

1980 EHB at 194 (" ... [the cadmium level of 3.6 pounds per acre] is of special 

concern because of the affect [sic] its accumulation can have on the hurran 

body.") i Coolspring Tarmship, et al. v. DER, et al., 1983 EHB 151,180 (" [t]he 

heavy metals lead, cadmium and mercury are am:mg the trace elerrents which may 

prove to be problems during agricultural utilization of sewage sludge ... "). 

Therefore, because the evidence establishes that DER's atomic absorption 

analysis accurately determined the levels of heavy metals in the soil samples 

taken from the Heckler site, see Findings of Fact Nos. 11,12,15,22,23,25,29, 

30, 31, 32,33 and 34, and because the evidence also establishes that DER' s 

soil sampling methodology provided a COI"!p()Si te soil sample representative 

of the soils in the particular fields sarnpled at the Heckler site, see Finding 

of Fact No. 23, EP toxicity tests, crop tissue analyses, cation exchange 

capacity tests, lysimeter rronitoring and groundwater testing were not required 

to be undertaken by DER in support of its penni t denial and order. Because of 
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appellant's insistent reliance upon these other testing and/ or rroni toring 

procedures, we will address each one separately. 

Extraction Procedure (EP} Toxicity Tests 

On Septerrber 16, 1981, then Chai:rman Paul Waters decided to close the 

record and deny appellant's request for the submission of EP toxicity test 

results. While the basis of then Chai:rman Waters' decision is not contained 

in the record, it rrost likely was based upon the fact that the EP toxicity 

test is neither designed nor sui table for determining heavy metal concen-

trations in soil or the uptake of those metals by plants grown on soils 

contaminated with such metals. S~ ~., 45 Federal Register, Part VII, 

May 19, 1980; 25 Pa. Code §75.26l(g). Rather, the EP toxicity test is designed 

to determine whether a particular solid waste exhibits certain hazardous 

waste characteristics, thereby justifying its classification as a hazardous 

waste. 45 Federal Register, supra; 25 Pa. Code §75.26l(g). 

Crop Tissue Analyses 

Appellant asserts without supporting argurrent or citation that DER 

was required· to perform crop tissue analyses prior to the issuance of its 

pennit denial and order. While we would be justified in dismissing this 

assertion outright due to the lack of supporting argurrent, we note that 

the levels of heavy metals in the soils at the Heckler site are of such 

extreme magnitude that crop tissue analyses would have been irrelevant. As 

Mr. Zwalinski stated in his rrenorand.um to Lawrence Lunsk, DER' s Region 

One (I) Solid Waste Facilities Chief, dated January 22, 1981: 

"[t]he extent of the contamination is quite alanning .. ~. 
[c]adrnium, for exanple, exceeds the maximum allowable lifetirre 
concentrations by 6-80 times ...• [t]he nature and extent of deg­
radation resulting from a land application operation on this site 
is to date the nost severe case known in Region I. " 
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Exhibit A-9 (b) • OUr review of the sample results and lab reports supports 

Mr. Zwalinski 's conclusions, with the ncdi.fication (as explained· by Mr. 

Zwalinski during cross-examination} that the figure of eighty (80) times 

the maximum allowable concentration of cadmium was based upon the inadvertent 

misplacement of a decimal point. (N.T., pp. 461-62; Exhibit A-9 (b)). 

'lllerefore, the oorrect figure is twenty-two (22} ti.rres the maximum allc:Mable 

concentration of cadmium, which still constitutes a grossly excessive concen­

tration of cadmium in the soil. and which supports Mr. Zwalinski' s testi.nDny 

concerning the irrelevancy of crop tissue analyses. 

Cation Exchange Capacity Tests 

Again, appellant asserts without supporting argument or citation that 

DER was specifically required to perform cation exchange capacity tests prior 

to the issuance of its penni. t denial and order. Appellant argues that such 

tests are cormon in determining the ability of the soil to i.Imobilize heavy 

netals. Hc:Mever, Mr. Zwalinski testified on cross-examination that cation 

exchange capacity tests were not necessary because soil sampling and atomic 

absorption analysis of the samples showed that heavy metals were migrating 

da.rmwa.rd through the· soil and that, therefore, whatever the cation exchange 

capacity of the soil, such dcMnward migration indicated that the capacity 

was being exceeded. This conclusion was buttressed by the atomic absorption 

analysis of appellant's C7Nil soil samples, which were taken at a greater depth 

than DER' s soil samples. and which showed elevated levels of heavy netals 

at greater depths in the soils. Moreover, as explained more fully belcM, 

potential envirornnental damage and public health hazards are also threatened 

by the existence of excessive levels of heavy metals in the plow layer of 

the soil, which again renders as an irrelevancy in these circumstances appellant • s 

argurrent concerning cation exchange capacity tests. 
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Lysirreter Monitoring 

Again, appellant baldly asserts that DER was required to conduct ly-

si.rreter noni toring prior to the issuance of its penni t denial and order. 

Appellant argues that such rronitoring would show the neutralization of 

heavy :rretals at the site. However, while the record is bereft of evidence 

concerning lysi:rreter nonitoring, we note that in Busfield, supra, the Board 

made the following Findings of Fact: 

37. Lysi:rreters, properly placed on the sludge spreading 
site [, ] would give information concerning water passing 
through the soil. 
38. The interim guidelines of the Depar1::rnetlt of Environmental 
Resources do not provide for the place:rrent of lysineters. · 

Busfield, supra, at 185. Therefore, even if we overlook the fact that appellant 
' 

has not offered any evidence concerning lysineter noni toring and has therefore 

failed to :rreet his burden of proof with respect to DER' s penni t denial, we note 

that lysi:rreter rronitoring has no application to the issue of the existence 

of heavy :rretals in the soils at the Heckler site and the degradation of those 

soils by the excessive levels of those heavy metals. 

Groundwater Testing 

Appellant argues that DER should have perfo:rmed groundwater testing 

prior to the issuance of its penni t denial and order. Due to the extent 

of the contamination of the soils with heavy :rretals, and due to the fact 

that plant uptake of those rretals constitutes an additional potential 

environrrental and public health hazard, appellant's argument is rejected. 

Further, appellant's own atomic absorption analysis of the soil samples 

collected by appellant's own expert at greater depths than DER's soil 

sanples, indicates do.vnward migration of heavy rretals and the potential 

for groundwater contamination. Of course, DER's soil Sai!IJ?les taken at 

greater depths, i.e., the backhoe pits in Field nos. 3 and 5, also indicate, 
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aJ..beit with less certainty due to the levels of heavy rretals found at those 

greater depths, that the potential for groundwater contamination exists at 

the site. 

In addition, having detennined that appellant's solid waste disposal 

site was in violation of DER guidelines and in operation for approximately 

twenty (20) years without benefit of a permit, DER was 1 .. <r1der no obligation 

to perform groundwater testing at the site prior to its issuance of the 

March 4, 1981 permit denial and order. The burden of performing such testing 

was properly placed upon appellant in DER's permit denial and order. 

Substantial Evidence 

Appellant also argues that due to the divergence between DER's and 

appellant's testing results, it was incumbent upon DER to refer to some other 

testing besides atan:ic absorption in support of its permit denial and order. 

We disagree. The divergence in testing results was caused by the improper 

soil sanpling rrethodology and incorrect conversion rate (of pounds per acre) 

employed by appellant's witness. (See Findings of Fact Nos. 48,51,52,56,57 

and 58). Therefore, because the evidence establishes the accuracy of DER's 

soil sampling rrethodology, atomic absorption analysis and conversion rate, 

DER's use of the results of those tests CC>ItpC>rts with the requirement (as 

stated in the decisions cited by appellant) that DER must use available 

established rrethods for determining violations of enviromnental quality 

standards-- not "scientific rreasurement of the envirornnental hazard" as 

appellant incorrectly quotes. See e.g. , Bortz Coal Corrpany v. A_i.r Pollution 

Commission, 2 Pa.Cmwlth. 441,458-59, 279 A.2d 388,398 (1971), aff'd. sub nom., 

Bortz Coal Corrpany v. DER, 7 Pa.Cirwlth. 362, 299 A.2d 670 (1973); North Arrer­

ican Coal Corp. v. Air Pollution Commission, 2 Pa.Cirwlth. 469, 279 A.2d 356 
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(1971). 

Further, contracy to appellant's assertions, this case does not involve 

a complete lack of scientific tests that would justify dismissal for lack of 

substantial evidence. Rather, DER' s soil sampling and atomic absorption 

analysis constitute sufficient, accurate scientific testing and hence, 

substantial evidence, in sup!;X)rt of its permit denial and order. 

DER' s Use of Both Sets of Interim Guidelines 

Appellant argues that DER utilized tw'O sets of differing and inconsistent 

guidelines in determining 'Whether the heavy metals cadmimn, copper, chromium, 

lead, mercury, nickel and zinc existed in the soils at the Heckler site in 

excessive concentrations. DER concedes that it evaluated the Heckler site 

using the three pounds per acre lifeti.ne loading limit for cadmium in DER' s 

"Agricultural Use" guidelines as well as the lifetime loading limits for the 

other heavy metals as set forth in DER's "land Reclamation" guidelines. 

(See Findings of Fact Nos. 36 and 38). Before addressing this issue, a dis­

cussion of the legal status of DER's internal guidelines is in order. 

Of course, it is beyond dispute that DER is empc::Mered to base its 

decisions upon the application of internal guidelines. See e.g., Western 

Hickory Coal Company v. DER, 1983 EHB 89, aff'd. Pa.Crrwlth. _, 485 

A.2d 877 (1984). Although such guidelines will not be afforded the presump­

tion of validity no:rmally given to duly promulgated regulations, ~estern 

Hickory, supra, 1983 EHB at 102 (citations omitted), DER's failure to pub­

lish a standard as a regulation does not render that standard unenforceable 

:e:E_ ~· Western Hickory, supra, 1983 EHB at 102-3 (citing Old Herre Manor 

and w.c. Leasure v. DER, 1983 EHB 396). Rather, DER's issuance of an admin­

istrative compliance order is not limited to correcting violations but may 
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also be used as a neans of establishing standards of conduct in futherance 

of the purposes of the statute upon which DER bases its order. DER v. Butler 

County Mushroom Farm, 499 Pa. 509, 454 A.2d 1 (1982). In these situations, 

where DER makes decisions on a case-by-case basis, the Board is free to sub­

stitute its discretion for DER's. Warren Sand and Gravel, supra. 

DER argues that the policy of protecting the public health, safety 

and welfare fran the dangers of solid waste disposal, as stated in the Solid 

Waste Managenent Act (SWMA), 35 P.S. §6018.101 et seq., provided the justi----
fication for DER's use of both the "Agricultural Use" and "Land Reclamation" 

guidelines in its evaluation of appellant's permit application. We disagree. 

DER can effectuate the policies of m-MA by basing its appealed-from permit 

denial and order solely upon the concentrations of cadmium DER found to exist 

in the soils at the Heckler site, which were far in excess of the lifeline 

loading 1imi t of three pounds per acre as set forth in DER' s "Agricultural 

Use" guidelines. While we are cognizant of the fact that this holding may 

be confined to the peculiar facts of this case and may represent· a Pyrrhic 

victory for DER, we believe it is appropriate under the circumstances pre-

sented herein. 

After all, the concentrations of cadmium which exist at the site--

a site used for the unpermitted land application of se-wage sludge for 

· approximately twenty (20} years-- are grossly excessive, ranging (in the 

plc:M layer of Fields 6 through 11) fran 19.08 poundS per acre to 66.6 pounds 

per acre. (See Finding of Fact No. 68). Because of the existence of cadmium 

in the plow layer at such excessive concentrations, and because cadmium 

poses a particular threat to public health, DER could base its appealed-fran 

permit denial and order solely upon DER's "Agricultural Use" guidelines. 

Both of these issues will be addressed in greater detail below. 
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The Public Health 'Ihreat Associated With Excessive Cadmium Concentrations 

Concerning the potential and/or actual environnental hann and public 

health hazard associated with excessive levels of cadmium in soil, the record 

contains scant evidence on this issue. Mr. Zwalinski, DER's soils scientist, 

did testify that cadmium is a carcinogen which has the capacity to accumulate 

throughout the food chain. (See Finding of Fact No. 70). HCMever, while we 

believe that a soils scientist can be qualified to testify about food chain 

activities, we also believe a toxicologist or similar expert would be the 

proper witness to testify about the effects of cadmium on human beings and 

other animals. Neither DER nor appellant offered such testirrony. HCMever, 

that deficiency does not unduly concern us because sufficient evidence exists 

which supports our holding that DER's penni.t denial and order was justified 

on the basis of the environmental harm and public health hazard associated with 

excessive concentrations of cadmium which exist in the soils at the Heckler 

site. This evidence is of the follCMing character. 

In previous Board decisions dealing with the land application of either 

sewage sludge or residential septage, we have addressed the issue of the 

environmental harm and public health hazard associated with cadmium's presence 

in the soil at levels in excess of DER's three pounds per acre lifetime loading 

limit. In Coolspring TcMnship, supra, we alluded to the fact that "[t]he heavy 

metals lead, cadmium and mercw:y are arrong the trace elements which may prove 

to be problexr.s during agricultural utilization of sewage sludge ••• " Coolspring 

Townshi.E_, supra, 1983 EHB at 180 (errq;>hasis added). Also, in Busfield, supra, 

then Chairrran Paul Waters stated that a cadmium level as lCM as 3.6 pounds 

per acre " ••• is of special concern because of the affect [sic] its accumulation 

can have in the human body." Busfield, supra, 1980 EHB at 194, aff'd. in part, 

rev'd. in part, Bedminster TcMnship, et al. v. DER, et al., Pa.Ctwlth. 

486 A.2d 570 (1985). It goes without saying that our concern is not only 
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"special" but is increased dramatically because in the case at bar we are 

faced with cadmium concentrations in the plCM layer which range from a high 

of 66.6 pounds per acre to a "lCM" of 19.08 pounds per acre. (See Finding of 

Fact No. 68) • 

Also, appellant's oon expert witness, Dr. Mercuri, expressed the concerns 

associated with excessive levels of cadmium in the soil. Specifically, Dr. 

Mercuri stated the following: 

•.. copper, nickel, zinc and cadmium :rray present a serious 
hazard to plants, animals and humans because of their tox­
icity at relatively high concentrations and their capacity 
to enter the food chain. 

Exhibit A-5, p. 3, :menorandum from Dr. Mercuri to appellant's attorney, 

dated April 14, 1981 (errphasis added) • 

In the sane merrorandum, Dr. Mercuri referred to cadmium as "the rrost 

troublesome of all the sludge borne metals." In addition, Dr. Mercuri acknCM-

ledged on cross-examination that even his CMn soil samples (taken on May 

14, 1981) indicated that the concentrations of cadmium in the soils at the 

Heckler site were at least three times greater than DER's three pounds 

per acre lifetime loading limit as set forth in DER's "Agricultural Use" 

(and "Land Reclamation"l guidelines. (N.T., pp. 231-232). 

Of course, it cannot be doubted that in cases involving the land 

application of sewage sludge for agricultural utilization DER has the author-

i ty and duty to protect the environment and public health by preventing con-

tamination of the Cormonwealth 's natural resources, pursuant to both Article 

I, Section 27 of the Constitution of the Comm:Jnwealth of Pennsylvania and 

the Solid Waste Managerrent Act, 35 P.S. §6018.101 et seq. (See Findings of 

Fact Nos. 72 and 73). As the Board has noted previously, DER's duty in this 

regard is as follows: 
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The depart:rcent has a duty to ensure that the land disposal 
of sa..~ge sludge does not create environrrental hann, a pub­
lic health hazard or public nuisance. Article I, Section 27 
of the Pennsylvania Constitution; Sections 102 and 104 of t..'l-te 
Solid Waste Management Act, 35 P.S. §§6018.102 and 6018.104. 

* * * 
The departrrent cannot issue a [solid waste management] per­

mit that wuuld have the effect of increasing the heavy metal 
concentrations in soil that already exceeds [sic] the maxi­
Imlffi safe levels of heavy metals. Article I, Section 27 of 
the Pennsylvania Constitution; 25 Pa. Code §75 .32 (c) (1). 

Vik-kel Corp. v. DER, et al., 1983 EHB 111,126 (Conclusions of Law Nos. 

8 and 10). 

As noted, the evidence establishes that cadmium concentrations in Fields 

6 through 11 on the Heckler site greatly exceed the maximum allowable life-

tirre. loading limit of three pounds per acre, the level which constitutes 

the maximum safe level according to DER's "Agricultural Use" (and "Land 

Reclamation"} guidelines. In addition, the evidence also indicates two 

sources of environrrental harm and public health hazard which exist at the 

site due to the grossly excessive levels of cadmium present in the soils 

at the site. 

First, both DER' s and appellant's own sampling results (taken before 

and after the issuance of DER's per.mit denial and order) indicate that 

da.mward migration of cadmium through the soils is occurring at the site, 

thereby endangering the quality of the grounawat~~ 5 HcMevet", as we have noted, 

5 
While potential groundwater contamination is always a major concern, 

such concern certainly increases where the evidence indicates, as it 
does herein, b.'i.at the potentially impacted groundwater supply pro­
vides water for residential wells in the vicinity of the Heckler site. 

- 293-



and as DER ordered in its pennit denial and order, a nore corcprehensive 

hydrogeologic study would yield nore definitive information concerning 

actual and/or :potential groundwater contamination at the site. Second, 

the evidence also indicates that the excessive arrounts of cadmium which 

are present in the plow layer at the site provide another source of :potential 

envirorunental hann and public health danger. Specifically, the danger exists 

that cadmium in the plow layer will be available for plant uptake. (See 

Findings of Fact :Nos. 31,32,68 and 70). This is of particular concern in 

viev of the fact that appellant's pennit application proposes the growing 

of crops at the site. (Exhiliit C-6}. Although appellant's pennit application 

lists corn and wheat as the pro:posed crops, it is unclear whether these crops 

will be used for human and/or animal consumption. However, this ariibiguity does 

not alter the fact that entry of excessive arrounts of cadmium into the food 

chain by either neans :poses a public health hazard. 

DER's Use of Interim Guidelines 

Although we hold that DER could base its pennit denial and order solely 

upon its "Agricultural Use" guidelines-- applying the lifetine loading limit 

for cadmium of three :pounds per acre- we are troubled by the possiliility 

that DER' s use of its "Land :Reclamation" guidelines ma.y have affected DER' s 

review of appellant's permit application. Specifically, we are 'Uilal::>le to 

discount the possibility that DER could have given too much weight to the 

"Land Reclamation" guidelines when those guidelines arguably do not apply 

to the evaluation of an unmined farm site which is proposed for the agri­

cultural utilization of sewage sludge. By their terms, the "Land Reclamation" 
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guidelines provide, in pertinent part: 

The utilization of sewage sludge for purposes of land 
reclamation includes those projects whose purpose is to 
establish vegetative grCMth and/or restore or enhance the 
soil productivity of surface mined areas or other lands. 

These guidelines have been fonnulated to provide for 
environrrentally sound yet reasonable sludge application 
rates and rrethods for land reclamation. 

"Interim Guidelines for Sewage Sludge Use for Iand Reclamation," undated, 

p. 1. (Exhibit C-8). Although the phrase "or other lands" appears to be 

ambiguous (and may be so intentionally), under the doctrine of ejusdem generis, 

it is restricted by the preceding phrase "surface mined areas" and clearly 

does not extend to unmined farmland. 

In addition, the tenn "reclamation" is also usually confined to refer 

to mined areas. It should be noted that the tenn is not defined in the Solid 

Waste. Management Act or even in the Connonweal th' s various coal mining enact-

rrents. Rather, the tenn "reclamation" is defined in the various Rules and 

Regulations promulgated pursuant to the Cormonwealth's mining statutes. 

25 Pa. Code §§87 .1 ("those actions taken to restore the area affected by 

surface mining activities as required by this chapter"); 88.1 ("those actions 

taken to restore mined land as required by this chapter to a postmining land 

use approved by the Deparbnent"); 89.5 ("those actions taken to restore the 

area affected by underground mining activities as requir_ed by this chapter"); 

and, 90.1 ("those actions taken to restore the area affected by coal refuse 

disposal activities as required by this chapter") • 

Therefore, it appears that the "Land Reclamation" guidelines do not 

apply to the agricultural utilization of sewage sludge on an unmined fann site. 

However, in light of a lack of evidence in the record concerning the character 

of the site, and due to the age of the cold record ncM before us, we decline 
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to hold specifically whether DER could base its appealed-from solid waste 

managerrent pennit denial and order partly upon internal guidelines which 

seemingly apply to the reclamation of mined areas. 

Moreover, due to the possibilty that we have alluded to-- that DER's 

review of appellant's permit application could have been affected by DER's 

use of the "Land Reclamation" guidelines- our holding that DER could base 

its permit denial and order solely upon the "Agricultural Use" guidelines 

does not end the irquiry. Rather, because DER • s use of both guidelines 

constituted a discretionary act onDER's part, we are free to substitute 

our discretion for DER's. Warren Sand and Gravel., suora. Accordingly, 

applying the "Agricultural Use" guidelines to appellant's permit application, 

and using DER's sanple results, we find that because the lifetime loading 

limit for cadmium is grossly exceeded in the pl.CM layers of Fields 6 through 

11 on the Heckler site, appellant's permit awlication must be denied. 

The Remedial Portions of DER' s Perini t Denial and Order 

In addition, concerning those portions of DER's permit denial and order 

which required appellant to perfonn various renedial measures, we hold that 

DER has net its burden of proof. Appellant's unperrni tted use of the site 

for approximately twenty (20) years for the land application of off-site 

generated sewage sludge, and the grossly excessive anounts of cadmium which 

are present in the soils at the site, justify IX>t only permit denial but also 

rerredial activities perforned and financed by appellant. 
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CONCLUSIONS OF LNfl 

1. The Environmental Hearing Board has jurisdiction over the persons 

and subject rratter of this appeal. 

2. Appellant did not met the burden of proving that DER's permit denial 

arrounted to an abuse of discretion or arbitrary or capricious action by DER. 

3. DER met t.he burden of proving that issuance of its permit denial and order, 

'Which required appellant to undertake various remedial measures at the Heckler 

site, did not arrount to an abuse of discretion or arbitrary or capricious action 

by DER. 

4 . DER could base its permit denial and order solely upon the application 

of DER's "Agricultural USe" guidelines to the grossly excessive levels of cad­

mium which exist in the plCM layer of the soils in Fields 6 through 11 at the 

Heckler site. 

5. The Environmental Hearing Board can substitute its discretion for DER's. 

6. DER' s use of both the "Agricultural Use" and "Land Reclamation" guide­

lines in the evaluation of appellant's permit application constituted a discre­

tionary act by DER. 

7. The Solid Waste Managerrent Act prohibits the issuance of a solid waste 

management permit for the land application and agricultural utilization of 

sewage sludge on appellant's site due to the fact that the levels of cadmium 

present in the plCM layer of the soils in Fields 6 through 11 exceed the life­

tine loading limit of thref rounds per acre as set forth in DER's "Agricul­

tural Use" guidelines. 35 P.S. §6018.101 et seq. 
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CDNCIJRRENCE 

By: Edward Gerjuoy, Member 

I roncur with the resul. t reached by my ex _eague and with the Order 

'Which follows. However, sorre p:>rtions of the AdjudlcatLJn have lnplications 

which I cannot endorse and for this reason the :'olJ .1ing opinion is presented. 

I do not believe that DER has the burden of justifying either the 

use of or the basis for its Agricul. tural Use Guidelines or its Land Pecla.rnation 

Guidelines in this appeal. 'Ihe denial of Appellant's permit 'WOuld be presumr .. 

tively justified sinply on the basis of Appellant 1 s failure to rornply with the 

requirenents of the Solid Waste Management Act, 35 P.S. §6018.503, by applying 

the sludge with:Jut having first obtained a permit f:rom DER. Given this fact, 

the use of DER guidelines is of little relevance; the levels of heavy rretals 

in the soil on the Appellant's property far exceed the guidelines in any case. 

'Ihus, it would be Appellant's burden to denonstrate why, given his failure to 

obtain a permit prior to applying the sludge to his fields and given the levels 

of heavy rretals present, DER' s denial of the pennit was an abuse of discretion. 

With regard to the corrpliance order at issue herein, DER' s burden is 

to derronstrate that the order was justified under the requirements irnFosed by 

the Solid Waste Managenent Act, e.g., 35 P.S. §6018.601 and §6018.602. Here 

again, it is not DER' s burden to establish the basis for the guidelines. The 

critical fact is that the levels of heavy rretals present on Appellant 1 s property 

are the result of Appellant's application of sludge without a permit, and nCM 

greatly exceed the concentrations nonnally found in soils. DER is entitled to 

order the Appellant to rerredy the situation he has illegally created. It 
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then beoorres the Appellant's burden to show the order was an abuse of discretion 

because, e.g., the concentrations, though mnaturally large, are not potentially 

hannful. Thus, to the extent that the Adjudication as written irrplies that DER 

has an affinnative burden with regard to the guidelines, I disagree. .M:>reover, 

I do not believe that Conclusions of Law 4 and 7 are warranted by the record or 

by law. 

In addition, I feel it necesscu:y to state that certain portions of the 

opinion which seem to irrply that the Board is relying upon Findings of Fact 

established in previous adjudications are not endorsed by my signature to this 

opinion. Because the requirements for res judicata or collateral estoppel are 

not rret, the references to these pre'\ ious findings should be construed rrerely as 

examples of earlier treatnent of similar factual situations, and not as findings 

which are in any way binding in the present appeal. 
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ORDER 

M-ID N(1...q this 14th day of August, 1985, in consideration of the within 

Findings of Fact and Conclusions of law, the appeal of appellant Preston 

Heckler, docketerl at EHB docket no. 81-036-M, is dismissed and the limited 

supersedeas granted to appellant on September 16, 1981 is tenninated. 

Appellant is ordered to cease all land application of sewage sludge for 

agricultural utilization purposes on the Heckler site, located at Upper 

State Road and Horsham Pike, ~1ontgcrnery Township, M:.:>ntgane:ry County, Penn-

sylvania, i.rmed.iately upon receipt of this order. Appellant must also 

CCliT!PlY with the remaining remedial portions of DER's March 4, 1981 pennit 

denial and order within sixty ( 60) days of receipt of this order. 

Dated: August 14, 1985 
For Appellant: 

Ronald E. Robinson, Esq. 
Jeffrey T. Sultanik, Esq. 
Pearlstine, Salkin, Hardiman & :bbinson 
Lansdale, Pa. 

For DER: 
,1"ohn R. :ErtiDick, Esq. 
Eastern Region 
Philadelphia, Pa. 
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PENNSYLVANIA HINES CDRPOPATION 

. . 
Docket No. 84-152-G 

-(Issued Augu5t 14, 1985) 

. v. . 
• 

COMMONWEALTH OF PENNSYLVANIA 
·DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Edward Gerjooy, Board 
1
Mernber 

SYLLABUS 

'!his appeal of a DER Cbmnission' s order to App:llant is sustained. 

A DER Cb:rmri.ssion, appointed pursuan;t to 52 P.S. §701-123, had directed Appellant 

to i.mrediately cease operation of a mine elevator and repair the sarre when the . . . . 

elevator cea.Sed to function properly in its automatic node. 'Ihe Cbmnission's ·: 

· order was based up::>n 52 P.S. §701-306. §701-306 does not apply to elevators 
--

used to transport V-Drkrnen into and out of a mine. 52 P.S. §701-118 does apply 

to such elevators. However, under §701-118, there must be shown a rondition 

detrirrental to the lives or health of V-Drkrren. DER has not shown that requiring 

the immediate shutdown and repair of the elevator reduces the risk to V-Drkmen 
-.. 

within the mine. DER has shown that use of the elevator in inspection node 

increases the risk to workmen in t.~e mine in the event of an emergency requiring 

that v.Drkmen 1:e rapidly evacuated from the mine. 'Ihe DER order is an abuse 

of discretion. 
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INTRODUCTION 

The Pennsylvania Mines Cory;:oration ( "PMC") operates a deep mine, the 

so-called Greenwich No. 2 Mine. One means of entrance to, and exit from, this 

mine is via the South No. 2 elevator ("the elevator"). This elevator nonrally 

is operated in the "automatic" rrode, but often also can be operated in an 

"inspection" rrode when the automatic rrode fails. On January 17, 1984 DER, 

citing 52 P.S. §701-306, ordered PMC not to use the elevator in the inspection 

rrode when the automatic rrode breaks down; instead, PMC was to refrain from 

using the elevator at all until it could be put back into service in automatic 

rrode. 

PMC requested reconsideration of this order by a Commission, pursuant 

to 52 P.S. §701-123. A Commission was appointed which, on April 9, 1984, affinred 

the order. 'Ihe Corrmission' s report then was tirrely appealed to this Board, pur­

suant to 52 P.S. §701-123 and 25 Pa.Code §21.52 (a). In due course, the Board 

held tw:> days of hearings on the appeal. The parties having filed post-hearing 

briefs, including a reply brief from DER, this matter now is ripe for adjudication. 

FINDINGS OF FACT 

1. Appellant PMC is a Pennsylvania oorporation, whose mailing address is 

P. 0. Box 367, Ebensburg, PA 15931. 

2. PMC operates the Greenwich No. 2 ooal mine, which is a deep mine falling 

under the provisions of the Bituminous Coal Mine Act of 1961, as amended, 52 P.S. 

§§701-101 et seq. ("the Act"). 

3. The Appellee is the ComrrDnwealth of Pennsylvania, Departrrent of Environ­

mental Resources ( "DER") , which is the agency of the ComrrDnweal th empowered to 

administer and enforce the Act. 
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4. One IIEans of entrance to and access from the mine is via the South 

No. 2 elevator. 

5. The elevator is designed so that it can be operated in any one of three 

so-called rrodes: the automatic rrode, the attendant rrode and the inspection rrode. 

6. In the automatic rrode the elevator travels at a speed of 900 feet per 

minute (11 ft/min 11
) • 

7. In the inspection rrode, the elevator travels at a speed of 100 ft/min. 

8. It often is possible to operate the elevator in the inspection rrode 

although the elevator has suffered an as yet nnrepaired operational failure in 

its auto:rratic rrode; in fact, PMC has operated the elevator in inspection rrode 

nnder such circUmstances, without ordering the mine to be shut down. 

9- 'Ihe elevator is powered electrically, in any of its rrodes. 

10. Operation of the elevator in any of its rrodes involves various electrical 

devices, e. g. , rrotors, switches , circuit breakers, etc. 

11. In the automatic rrode, the elevator operates without an attendant, much 

like elevators in any rrode:rn office bUilding; the elevator starts and stops on its 

own, and doors open and close automatically at landings which are selected by 

pushing buttons within the elevator or on the landings outside the elevator. 

12. The circuits which are operative when the elevator is in automatic nnde 

include: the door operation circuit; the leveling circuit; the high speed acceler­

ation circuit; and the push buttons (inside and outside the elevator) which 

select the landings at which the elevator stops. 

13. In the inspection nnde these just-mentioned circuits are not in operation. 

14. 'Therefore, in inspection nnde: the doors do not open and shut automatic­

ally; the elevator will not accelerate to its potential speed of 900 ft/rnin; the 

elevator need not stop level with the landing outside the elevator; and the elevator 

- 303-



cannot be made to stop at a selected landing by pushing the buttons inside 

the elevator or the elevator call buttons at the landings. 

15. 'Ih.erefore, in inspection node, the doors must be opened and shut 

manually; operator intervention is required to bring the elevator level with 

the landing; and operator intervention is required to bring the elevator to 

any selected landing. 

16. In inspection node, the elevator is controlled by an operator within 

the el:evator, via a special inspection node control box. 

17. 'Ihe inspection node control box nonlB.lly is stored above the elevator's 

ceiling; for operation in inspection node, the control box is brought down 

(through a trap door in the ceiling) into the elevator proper, where the operator 

can reach it. 

18. In inspection node, the operator pushes buttons on the control box, 

which is ronnected via a cable to an elevator control room located at the top 

of the shaft. 

19. In inspection node, the operator has just three controls he can select: 

"up", "down", or "stop". 

20. 'Ihere is a switch which transforms operation from the automatic node 

to the inspection node, and vice versa. 

21. 'Ih.e decision to switch from automatic to inspection, and the operation 

of the elevator in inspection node, is perforrred by designated mine errployees 

who are specially trained. 

22. In inspection node, power is cut off from the circuits not being used 

in that node, e.g., from the notors opening and shutting the doors in automatic 

node, and from the push buttons which select the landings in automatic rrode. 

23. 'Ih.e elevator doors are designed so that they will stay closed in 

inspection node unless pulled open manually. 
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24. '.Ihe elevator is designed so that it will not run when the doors are 

open, whether in automatic m::xie or inspection rrode. 

25. DER1 s inspectors Joseph Sardini and Ibnald Johnson testified that 

in Septenber 1983, while riding in the elevator in inspection rrode, the doors 

5p)ntaneously opened half way but the elevator did not stop. 

26. PMC 1 s witness Rayrrond Gielarowski, the president of an elevator 

maintenance company, testified that all "safety" circuits operational in 

automatic rrode also are operational in inspection irode. 

27. Such safety circuits include, e.g.: relays to cut off power if there 

is overheating; the emergency stop button; a governor switch to prevent excessive 

speeds; switches to keep the elevator from stopping rrore than six inches from 

a landing, etc. 

28. Al trough DER 1 s witnesses disputed Mr. Gielarowski' s conclusions about 

the elevator' s safety in inspection rrode, there was no refutation of Mr. 

Gielarowski's assertion that the elevator is designed so that in inspection 

rrode the elevator retains all circuits except circuits involving: the automatic 

door operation; the leveling circuit; the highspeed acceleration circuit; and 

the push button circuits. 

29. DER's witnesses' testimony about the hazards associated with riding 

in the elevator in inspection rrode after a failure in automatic mode was highly 

speculative, e.g., the possibility that sorreone in the elevator would be hit on 

the head by an object falling through the open trap door (see FLT'lding of Fact 17) . 

30. No evidence was presented of any elevator rider having been injured 

while riding in inspection rrode after a failure of the automatic rrode. 

31. Even when the autornatic rrode is operational, the elevator often is 

operated in inspection rrode for various inspection purposes, e.g. , to examine 

the elevator shaft. 
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32. A shift consists of about 200 to 250 men. 

33. The elevator shaft is 441 feet long; i.e., at 900 ft/min the elevator 

takes about one minute to complete a round trip, from top to l:ottom and then 

back to the top. 

34. In automatic rrode the elevator capacity is 35 men. 

35. In inspection rrode, the elevator no:mally is not pennitted to carry 

rrore than 20 rren, by virtue of an agreement between PM:: and the union. 

36. In an errergency, this agreement limiting the load in inspection rrode 

to 20 men probably would be ignored. 

37. In order to get out of the mine without using the elevator, men in 

the vicinity of the elevator must walk about 45 minutes underground. 

38. 'When the elevator originally was approved for operation it was tested 

in all three nodes, and 'MJuld not have been approved for operation in any rrode 

if any one of the three nodes had manifested a defect. 

39. The elevator first was put into service on January 14, 1984 (PM: Exhibit D). 

40. The written approval for operation of the elevator, given to PM: by DER, 

does not state that a failure in automatic mode requires immediate shutdown of 

the inspection rrode (PMC Exhibit F). 

DISCUSSION 

A. Scope of Review and Burden of Proof 

52 P.S. §701-306, on which DE:K's appealed-from action relies, reads 

as follows: 
§701-306. Report of Defective Equiprrent. 

In the event of a breakdown or damage or injury to 
any portion of the electrical equipuent in a mine, 
or overheating, or the appearance of sparks or arcs 
o"utside of enclosed casings, or in the event of any 
PJrtion of the equipment, not a part of the electrical 
circuit, becoming energized, the equipment shall be 
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disconnected from its source of power, the 
occurrence shall be promptly rer:orted to a 
mine off.i:cial, and the equiprrent shall not 
be used again until necessary repairs are 
made. 

EvidE>.ntly this Section 306 imposes a mandatory duty on the mine operator to 

discontinue use of electrical equipment which has suffered a breakdown. Cormon-

wealth v. Williams, 63 D.&C. 2d 395 (1969). However, 52 P.S. §701-123, on which 

IER also relies, is titled "Discretionary po'<'ler of mine inspectors. " 'Ihe Com-

mission's approval of DER' s. mine inspector's original January 27, 1984 order 

to PMC also appears to be a purely discretionary action. Therefore the Board's 

scope of review in this appeal is to determine whether DER' s action was an abuse 

of its discretion. Warren Sand and Gravel Ccxnpany, Inc. v. DER, 20 Pa.Onwlth. 

186, 341 A.2d 556 (1975). 

DER' s post-hearing brief argues that under the facts of this appeal, 

PMC has the burden of proof, i.e., that PMC has the burden of showing DER abused 

its discretion. In so arguing, DER appeals to 25 Pa.Code §21.10l(d). PM: argues 

that §21.10l(d) is rot applicable, but also argues that DER's burden of proof 

argurrent is untirrely because it has been raised for the first time in DER's post-

hearing brief. PMC therefore claims that shifting the burden of proof to PM: 

at this late stage of these proceedings (namely, after the hearings have been 

completed) would be unfair to PMC, because PMC prepared and presented its case 

on the expectation that DER would have the burden of proof under §21.101 (b) (3); 

indeed §21.10l(d), which is a special exception to §21.10l(b) (3), never was in-

voked by DER at the pre-hearing or hearing stages, nor did DER object when asked 

by the Board to be the first party to go forward with evidence (FTr 24) 
1

. 

1 
"FTr 24" denotes p. 24 of the first-day's transcript; references to the 

second and concluding day's transcript will be denoted by "STr". Unfortunately, 
the reporters separately paginated the ~D transcripts. 
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We feel there is considerable rrerit to PMC' s untimeliness argument. 

We see no reason to rule on this untirneleness issue, however, because PMC' s 

argurrent that §21.101 (d) is inapplicable is correct. As the Board recently 

has carefully explained, §21.101 (d) only is triggered when DER has issued an 

order "requiring abatement of alleged enviror:rrrental damage." Pennsylvania 

Mines Corporation v. DER, Ibcket No. 84-282-G (Opinion and Order, June 20, 1985). 

In the present appeal, as in the Pennsylvania Mines appeal just cited, the 

appealed-from DER order is intended to abate a v..urk-place hazard, not environ­

rrental damage. Nor does the presumption of validity which attaches to actions 

.of DER shift the burden of proof to PMC. Pennsylvania Mines, supra. In this 

appeal, it is DER' s burden to show that its action was not an abuse of discretion. 

B. Applicability of Section 306 

PMC argues that DER's reliance on Section 306 (quoted supra) is mis­

guided, because the elevator is not "electrical equiprrent", and because the 

tyr:es of automatic node elevator malfunction requiring operation of the elevator 

in the inspection node, e.g., malfunction of the automatic door closing rrechanism, 

are neither "breakdown", nor "damage", nor "injury", nor "overheating" under the 

statute. DER does not really meet these argurrents, but nevertheless insists 

that the language of Section 306 clearly applies to the elevator and to malfunctions 

of the elevator's automatic mode. 

~ve are not impressed by DER' s insistence or by the PM::: argurrents 

summarized immediately supra. We are impressed by the fact, stressed by PMC, 

that the Act includes another section concerned with defects in electrical equip­

rrent, namely 52 P.S. §701-118. This section reads as follows: 
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§701-118. Duties of electrical inspectors 

In order that the electrical inspector may 
properly perfom the duties required of him, 
he shall devote his whole time and attention 
to the duties of his office, and he shall have 
the right to enter any coal riline for t-he pur­
pose of inspecting electrical equipment, and 
if ne finds during his inspection any defects 
in the electrical equipment which may be detri­
rrental to the lives or health of the workmen, 
he shall have the authority to order the oper­
ator, in writing, to rerredy such defects within 
a prescribed ti.rne, and to prohibit the continued 
operation of such electrical equipment after such 
tirre, unless the defects have been corrected. 

'Ihe Act does not define the tem "electrical equipment", nor is there 

any imrediately obvious way to decide 'What sorts of "defects in electrical equip-

ITEilt" fall under Section 118 and what sorts are covered by Section 306. Under 

standard principles of statutory construction, however, we can conclude that 

not all defects in electrical equipment require the immediate shutdown of the 

equipment mandated by Section 306. Otherwise the electrical inspector's 

discretion under Section 118--to allow defective equipment to operate for a 

"prescribed time" 'While the defect is being rerredied--would be :rrere surplusage. 

1 Pa.C.S.A. §§192l(a), 1922(2) and 1924. 

fureover, Section 306 of the Act lies within Article III, "Rules for 

the Installation and Maintenance of Electrical Equiprrent." Article III includes 

§§301-334. We have carefully read through all of Article III, and have found not 

a single explicit reference to mine elevators. We do find mention of, e.g., 

trolleys (Sections 303 and 327), high voltage rrotors and transformers (Section 313), 

storage batteries (Section 314), steam cleaners (Section 315), electrical face 

equiprrent (Section 316) and locorrotives (Section 329). On the other hand, Article 

IIK of the Act, titled ''Hoisting", which includes §§263-267, has nurrerous explicit 
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references to mine elevators. We conclude that the Legislature--though un-

doubtedly well aware that elevators typically involve electric notors, switches, 

etc. --thought of elevators as "hoisting equipment" rather than "electrical 

equiprent". Accordingly, we rule that an-o:p=rat:ional failure of the elevator 

in its automatic node is not "a breakdown or damage or injury to any :r;ortion 

of the electrical equipnent in a mine" requiring i.mrediate shutdown of the 

elevator in all nodes under Section 306. 

Section 306 makes no reference to hazards; electrical equiprrent to 

which Section 306 is applicable must not be operated in a defective condition 

whether or not the defect causes the equipment to be hazardous. However, our 

ruling that Section 306 is not applicable to the elevator does not m2an that DER 

is :r;owerless to prevent hazardous operation of the elevator. If the elevator 

suffers a malfunction of any of its electric notors, switches, cables, etc. 

"which :rray be detrim2ntal to the lives or health of the 'WOrkrren, " then under 

Section 118 DER clearly is authorized to set a prescribed time for repair of 

such TIEl functioning equipnent, and to prohibit continued operation of said mal-

functioning equipment if not repaired within that time; indeed DER does claim 

this authority under the Act (pro:r;osed Conclusion of Law 2), though without 

referring explicitly to Section 118. Furthenrore, we believe DER also has the 

aforesaid authority under the Pennsylvania General Safety Law, 43 P.S. §25-1 et 

seq. Bethlehem Mines Corp. v. DER, 1983 EHB 296. In addition, under the General 

Safety Law there is no apparent requirement that the mine operator be given a 

reasonable amount of time to repair defective equipment, as might be implied by 

the language of Section 118; in particular, if the unrepaired elevator is hazard-

ous in all nodes 1 then under various provisions of the General Safety Law 1 e.g. , 
- ~· ~ 

i' 

43 P.S. §25-7 1 the elevator can be shut down immediately by DER1 and can be kept . 

shut down in all nodes until repaired. 
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c. Hazards of Operating in Inspection Mode 

Therewith we arrive at the key question: Is operation of the elevator 

in the insr:;ection node after failure of the automatic node hazardous, and if so 

what are the hazards? .,.In answering this question, it is necessary to distinguish 

l:etween three types·'()£ hazards: (1) hazards to riders in the elevator, e.g., 

from falling into the shaft through an open elevator door; (2) hazards to the 

mine, e.g., from arcing at defective switches, which conceivably could cause 

an explosion if methane were present in the mine; ( 3) hazards to r:;ersonnel within 

the mine in the event of a mine emergency (e.g., a mine explosion) which has :teen 

caused by factors wholly unrelated to the elevator. 

DER's testimony and arguments were directed towards establishing each 

of these three types of hazards. In our judgrrent, however, DER didn't come close 

to meeting its burden of showing that there would be hazards of types (1) or (2) 

when the elevator is operated in inspection rrode after a failure of the autorratic 

rrode. In so writing, we do not mean to imply that DER must show any one of these 

hazards is rrore probable than not. The rragni tude of DER' s burden is goven1ed by 

considerations discussed in Coolspring Tbwnship v. DER, 1983 EHB 151. In 

Coolspring we wrote (at 173): 

'Ib rreet his burden of smwing DER has abused 
its discretion, an appellant need not show that 
the undesired and undesirable effects discussed in 
the preceding paragraph are certain to occur, or 
even very probably will occur. Requiring such a 
smwing often would be inconsistent with the basic 
objectives of protecting the public's health, 
safety and welfare. If the effects, once they have 
occurred, are sufficiently calamitous, then even a 
srrall probability of occurrence rray be intolerable; 
a nuclear "flOwer plant mel tdmvn is a compelling, 
th::Jugh extreme, illustration. But in any given 
fact situation, whatever the tolerable probability 
of occurrence of unwonted effects may be, it is the 
appellant's burden to show convincingly that this 
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probability will re exceeded. The mere 
speculative rossibility of undesirable 
effects, without the additional showing 
just descrired, cannot overcome the pre­
sumption of validity attached to duly 
promulgated regulations of the EQB. 

Correspondingly, in the instant appeal DER must present testinony 

rising al::ove "the mere speculative rossibility of l.IDdesirable effects." e.g., 

of a shock hazard to occupants of the elevator in inspection node because of 

a loose wire which had caused the autoiPatic rrode to fail (testinony of DER's 

Michael Scarton, STr 44). But DER offered no evidence beyond pure speculation 

in suprort of the belief that this particular type ( 1) hazard might occur; 

certainly DER presented no evidence that such shock hazard ever had been ob-

served, nor did DER offer any believable mechanism for the creation of a shock 

hazard of this sort. Evidently a failure of circuits which are energized in 

automatic node but not in inspection node--e.g. , of notors which open and shut 

the doors and of circuits associated with the push buttons which select the 

landings--cannot re a shock hazard in inspection node. On the other hand, the 

failure of an autoiPatic node circuit which remains energized in inspection node 

--e.g., of a circuit associated with the emergency stop button--should be as 

recognizable in inspection node as in automatic rrode2 . 

We have similar problems with DER's attempts to establish other sug-

gested type (1) hazards, e.g., the rossibility that elevator riders in inspection 

mode might be hit on the head by objects falling through the open trap door 

2 
We assume--and the Order which follows is intended to ensure--that the 

elevator will not be operated in inspection mode if there is a detectable defect 
of that mode. Thus DER' s arguments that transrorting rren in inspection mode should 
be totally forbidden after an autorratic mode failure--because, e.g., the doors may 
open while the elevator is moving in inspection mode (see Finding of Fact 25)-­
have no bearing on the fundarrental issue of this case, which is whether the 
inspection rrode is inherently unsafe whenever a failure of the autorratic mode 
rerrains uncorrected, even if this automatic mode failure has not produced observ­
able deficiencies in inspection mode operation. 
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which pennits access to the inspection node controls (Finding of Fact 17). DER's 

attempts to establish the existence of type (2) hazards--e.g., of possible arcing 

at defective switches in inspection mode after an automatic mode failure--are 

equally unconvincing, even thouah (judging by the above qtote from Coolspring) 

for hazards this calamitous DER' s burden is minimal. 

The type (1) and (2) hazards we have been discussing are associated 

with elevator defects which (according to DER) can persist into an operable, 

not obviously defective inspection mode after the elevator is switched from an 

inoperable or obviously defective automatic mode. The only type (3) hazard of 

relevance to this appeal, narrel y the hazard to mine workers during a mine energency 

(stemming from the fact that in inspection mode the elevator cannot travel faster 

than 100 ft/rnin), obviously is of quite a different sort; this hazard exists 

whenever the elevator is in inspection mode, whether or not an automatic mode 

failure has been the impetus for the switch to inspection mode. For this reason, 

DER' s a.l::ove-discussed inability to rreet its burden of showing type (1) and (2) 

hazards has no bearing on our consideration of this type (3) hazard. Mine 

errergencies admittedly are rmlikely, but we can take judicial notice of the fact 

that they do occur. The question with which we began this section on the hazards 

of operating in inspection rnode now reduces to: In the event of a mine errergency 

requiring rapid removal of personnel from the mine, -wDuld the inability of the 

elevator to operate in automatic mode significantly increase the hazard to 

mine personnel? 

The capacity of the elevator in automatic mode is 35 :p::!rsons. A shift 

consists of 200 to 250 persons. 'rhus approximately 7 round trips are required to 

evacuate the shift from the mine in the event of an errergency. 'Ihe length of the 

elevator shaft is 441 feet. 'Iherefore in automatic mode, at 900 ft/min, a round 
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trip takes about one minute; the shift oould be evacuated in about seven minutes 

in automatic node, not counting the time ~en to load and unload the rren. 'Ihe 

oorresp:mding time for seven round trips in inspection rrode at 100 ft/min would 
' 

be over an hour, even ignoring the fact that. nonnally (in the absence of an 

errergency) the maximum load in inspection rrode is 20 rren. Alternative routes 

for the rren to get out of the mine, instead of by way of the elevator, would 

take about 45 minutes (Finding of Fact 37} . Forty-five minutes is a lot longer 

than seven minutes, and one cannot be sure these al temati ve escape routes would 

be open to the miners underground during a mine errergency. 

We oonclude that DER has rret its burden of establishing the existence 

of a significant type (3) hazard; in other words, we are convinced that the 

elevator's inability to operate in automatic rather than inspection rrode, because 

an automatic rrode failure had not been repaired, would significantly increase the 

hazards to miners who find themselves underground during a mine errergency. 

D. Was the Order an Abuse of Discretion? 

We already have ruled that 52 P.S. §701-306 does not require immediate 

shutdown and repair of the elevator in all rrodes after discovery of an automatic 

rrode malfunction. But DER also claims that the elevator pennit PMC received 

rey-uires immediate shutdo~n of G~ elevator L~ all modes after a failure of the 

automatic IIDde. This claim largely is based on the testirrony of DER ann PMC 

witnesses that when the elevator was approved for operation it was tested in all 

three rrodes, and would not have been approved for operation in any rrode had any 

other IIDde failed. 

We find this testirrony quite credible, but do not believe such testirrony 

necessarily implies that the elevator--once approved for operation--must be shut 
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down in all three nodes whenever any one rrode manifests a defect. The currently 

effective. elevator pennit given to PMC by DER on March 8, 1984 reads (in full) 

as follows (PMC Exhibit F): 

In acrordance with Article II, Section 265 of 
the Pennsylvania Bituminous Mining Laws, per­
mission is hereby granted that no rrore than ( 35) 
persons shall be pennitted to be hoisted or 
lowered at one time, at the South Shaft Portal, 
Greenwich Collieries Company, No. 2 Mine. The 
speed of the elevator shall not exceed 900 feet 
per minute. 

This language is v.Drd for word the same as the language of the earliest permit 

for this elevator put into the rerord (PMC Exhibit E, dated August 31, 1976). In 

our opinion, this language--which states quite explicitly the permitted operating 

ronditions for the elevator--should not now be supplemented by additional unwritten 

clauses encompassing presently testified-to mental reservations of the DER inspectors 

who approved the elevator. In other words, we reject DER 1 s claim that PMC 1 s per-

mission from DER to operate the elevator authorizes DER to require shutdown of the 

elevator in the inspection rrode whenever the elevator wanifests an automatic 

node failure. 

From the totality of our discussion to this r:;oint, it follows that DER 1 s 

order to suspend use of the inspection :rrode after failure of the automatic rrode can 

be justified (if justifiable at all) only in tenns of the increased hazard to rnen 

underground forced to rely on the inspection rrode in the event of a mine errergency 

requiring speedy evacuation of the mine. This hazard is best minimized by requiring 

that any automatic mode failure be repaired as rapidly as r:;ossible; it will not 

necessarily be minimized by shutting down the elevator in all rrodes, while allowing 

:rren to continue working in the mine. If rren have to be evacuated from the mine, 

the elevator in inspection node is better than no elevator at all. Perhaps DER 

believes that imrrediately shutting down the elevator is the best way to ensure 
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pro:rrpt repair of any automatic rrode failure. However, there is absolutely 

nothing in the record to indicate--and we are not going to guess--how many 

:tours or days the repair of an automatic rrode failure is likely to be delayed 

by use of the elevator in inspection rrode. We will guess, even without evidence 

on the record, that there must be sorre automatic rrode elevator failures wh:::>se 

repair would be delayed by continued use in inspection rrode, but we also can 

ooncei ve of other failures whose repair would not be delayed because, e.g. , 

it is necessary to await delivery of a replacement part. 

Another factor which we believe must be assessed--· in deciding how long 

(if at all) to pemit use of the elevator in inspection rrode after an ·automatic 

rrode failure--is the increased hazard (if any) to men underground traveling to 

alternative exits when the elevator is shut down. 'Ihe reoord also is quite 

devoid of evidence on this i:rrportant factor. PMC has alleged (see PM:' s proposed 

Finding of Fact 52) that PMC and the union have agreed the elevator may be used 

in inspection rrode '!to transport miners in and out of the mine for rrore than one 

shift if parts (to repair an automatic mode failure) are not available within 

48 hours." This agreerrent is not on the record, however, nor is there any 

evidence to show the agreerrent is reasonable from the hazard standpJint we have 

been discussing. In constructing the Order which follows, we have not given 

any weight to the terms of this alleged PMC-union agreerrent. 

It is our :test judgment, based upon the inadequate (for reasons 

explained) record l::efore us, that DER has not rret its burden of justifying 

imrediate shutdown of the elevator in inspection rrode under all circumstances 

when an automatic rrode failure occurs, while :rren continue to be employed in 

the mine. In ordering inmediate shutdown under all circumstances, DER' s order 

was an abuse of discretion{ even if we assurre it was implicit in DER' s order 
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(it certainly was not explicit) that use of the elevator in inspection rrode 

WJuld be pennissible during a mine emergency when the autorratic rrode had not 

yet been repaired. On the other hand, -we do not believe the reoord can justify 

indefinitely prolonged operation of the elevator in inspection rrode before 

repair of the automatic rrode is undertaken, especially if using the elevator 

in inspection rrode is preventing repair of the automatic rrode. Nor should the 

elevator ever be allowed to operate in inspection rrode, except perhaps during 

a mine emergency or to rrove to the nearest landing, unless its inspection rrode 

operation appears to be as designed, without defect. When DER abuses its dis­

cretion, we nay substitute our discretion for DER 1 s. Warren Sand and Gravel, 

Supra. On the record before us, however, we hardly can do rrore than guess mder 

what circumstances and for what periods it is reasonable to allow inspection 

node operation before insisting that the elevator be shut down and fully repaired. 

The Order which follows is consistent with the foregoing oonsiderations. 

CONCLUSIONS OF LNfl 

1. 'Ihe Board has jurisdiction over the parties and subject matter of 

this appeal. 

2. 52 P.S. §701-306, entitled "Report of Defective Equipment", imposes a 

mandatory duty on the mine operator to discontinue use of electrical equipment 

M1ich has suffered a breakdown. 

3. The order issued by the DER Corrmission appointed under 52 P.S. §701-123 

was a discretionary action. 

4. The Board 1 s soope of review in this appeal is to determine whether the 

appealed order oonsti tutes an abuse of DER 1 s discretion. 
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5. The burden of proof in this appeal rests with DER, pursuant to 25 Pa.Code 

§21.101 (b) (3). 

6. 25 Pa.Code §21.10l(d) is not applicable in a circumstance where the 

order appealed is directed toward abatement of a w::>rk-place hazard, rather than 

enviro:nrrental darna.ge. 

7. An elevator used to transport w::>rkrren into and out of a mine is not 

"electrical equiprent" within the meaning of 52 P.S. §701-306. 

8. 52 P.S. §701-118 includes within the definition of "electrical equip­

:rrent", equiprent other than that includ.ed under 52 P.S. §701-306. If this were 

not the case, the discretion granted the electrical inspector under §701-306 

w::>uld be meaningless. 

9. An elevator used to transport w::>rkrren into and out of a mine is "electrical 

equipment" within the meaning of 52 P.S. §701-118. 

10. DER has the authJri ty to cease operation of a mine elevator which is 

causing a hazardous condition under the ;pennsylvania General Safety Law, 43 P.S. 

§25-7. 

11. DER did not derronstrate a safety hazard resulting from the actual oper­

ation of the elevator. 

12. DER did derronstrate a safety hazard resulting from the fact that the 

elevator operates at a much slower speed in inspection mode than in automatic mode, 

thereby significantly increasing the hazard to mine personnel in the event of a 

mine errergency requiring rapid rerroval of personnel from the mine. 

13. 'Ihe DER order is an abuse of discretion l::::>ecause 52 P.S. §701-306 does 

not apply to elevators and requiring imrrediate shutdown and repair of the elevator 

therefore cannot l::::>e justified. 
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14. Issuance of a certificate of mspection by DER does not authorize DER 

to issue an order requirmg the shutdown of the elevator m all nodes of operation 

when one node ceases to function properly. 

15. DER has not established that an order requiring imred±c.rl:-:e shutdown and 

:repair of an elevator, where there has been a failure of the automatic node, will 

:result in a reduced risk to mine personnel ~rking underground m the mine. 

ORDER 

WHEREEORE, this 14th day of August, 1985, it is ordered that: 

1. PMC' s appeal of the Cbmrnission re:r;ort affinning DER' s January 17, 

1984 order is sustained, in that the tenns of that order are vacated. 

2. Until rro:re definite standards have been established by DER, PMC 

is· ordered to c:orrply with the following restriction on operation m inspection 

node whenever there has been a failure m the automatic rrode (here "failure" 

includes any failure to operate as designed, even if the automatic node is not 

wholly disabled) : 

a. Before mine workers may be transported m inspection 

node, the inspection rrode operation must be carefully checked for failures, 

defmed as above; observed failure in inspection node must be repaired before the 

elevator can be allowed to transp:Jrt mine workers in inspection node. 

3. Paragraph 2a is not intended to apply when: 

a. There is a mine emergency. 

b. The automatic node failure occurs between landings and 

there is gcx::>d reason to bring the elevator promptly to a nearby landing (e.g., 

to let mine ~rkers trapped inside the elevator get out) . 
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4. 'lhis Adjudication does not preclude DER from issuing -an appealable 

order to PM: which, presurrably ronsistent with the holdings of this Adjudication, 

sp:cifies the circumstances and tirre durations (which may depend on the circum-

stancE.":>) for J;eiiilissible use of the elevator to transport mine workers past 

nearby landings in inspection node after an as yet unrepaired automatic node 

failure. 

ENVIRONMENl'AL HEARING BOARD 

Mernl::er 

DA'IED: August 14; 1985 

cc: Bureau of Litigation 

For the Cormonweal th: 
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HAYCDCK 'IG'VNSHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787 ·3483 

Docket No. 83-058-.M 

Issued: Noverriber 21, 1985 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES and 
RICHARD J. LANI:XmEEN, Penni ttee 

ADJUDICATION 

By Anthony J. Mazullo, Jr. , Member 

Syllabus 

This is an appeal by a rnunicipali ty fran an order of the Depa.rt::Irent 

of Environrrental Resources (DER) , pursuant to Section 5 (b) of the Sewage 

Facilities Act, 35 P.S. §750.5(b)., to revise its official sewage facilities 

plan to provide for a single residence spray irrigation system. The rnunici-

pality has the burden of proof, and it has not met it. Therefore, the appeal 

is dismissed. 

Single residence spray irrigation systems are subject to the plan-

ning requirements of Section 5 of the Sewage Facilities Act, 35 P.S. §750.5, 

and the regulations contained at 25 Pa. Code, Chapter 71, Subchapter A. 

Single residence spray irrigation systems are also subject to the pennitting 

requirements of §§202 and 207 of the Clean Streams Law, 35 P.S. §§691.202 and 

691.207, and the regulations contained at 25 Pa. Code, Chapter 91. 

- 321-



The owner of the lot in question petitioned DER pursuant to §5 (b) 

of the Sewage Facilities Act, 35 P.S. §750.5(b), and 25 Pa. Cbde §71.17 to 

order the municipality to revise its official sewage facilities plan because 

the municipality refused to do so, and the lot was only suitable for a spray 

irrigation sewage disposal system, and the official plan did not provide for 

a spray irrigation system on the lot. DER did not abuse its discretion in 

ordering the municipality to revise its official sewage facilities plan to 

accamrnodate a spray irrigation on the lot in question because the munici­

pality's plan is inadequate to meet the lot's sewage disposal needs, and DER 

had sufficient infonnation to establish that the lot is generally suitable 

for a spray irrigation system. The municipality did not rreet its burden of 

proving that the lot in question is clearly unsuitable for a spray irrigation 

sewage disposal system. 

INTROOOcriON 

Appellant, Haycock TcMnship, appealed to the Board on March 25, 1983, 

from an order by the Department of Environmental Resources (DER) directing 

Haycock TcMnship to revise its official sewage facilities plan to acccmrod.a.te 

a single residence spray irrigation system on the property of Richard Landgreen. 

The Board held an evidentiary hearing on June 11, 1984, following which the 

Board ordered the parties to submit briefs solely on the preliminary issue of 

whether Haycock TOwnship could refuse to revise its official sewage facilities 

plan on the ground that the proposed site violates the TOwnship's "guidelines" 

regarding spray irrigation systems, when DER has already detennined that the 

proposed site carp lies with DER' s guidelines. Following the receipt of briefs 

from both Haycock TOwnship and Landgreen on this preliminary issue, the Board 

issued, on October 2, 1984, an Opinion and Order holding that the TOwnship may 
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not refuse to amend its official sewage facilities plan on the ground that 

the proposed spray irrigation system violates its guidelines. Also, the 

Opinion and Order directed the parties to brief the remaining issues in 

this .case. The Board has received the final briefs and nON enters the 

following adjudication. 

FINDINGS OF FACI' 

1. Appellant is Haycock Township ("Township"), a township of the 

second class, located in Bucks County, Permsylvania. 

2. Appellee is the Ccmronwealth of Permsylvania, Department of 

Environmental Resources ( "DER") , the agency of the Carnrronweal th responsible 

for administering the Clean Streams Law, 35 P.S. §§691.1-691.1001, the 

Sewage Facilities Act, 35 P.S. §§750.1-750.20, and the rules and regulations 

pranulgated under these acts. 

3. Pennittee is Richard J. Landgreen ("Landgreen"), who CMnS 

5. 5 acres of land located at Sawmill and Old Bethlehem Roads, Haycock Township, 

Bucks County, Pennsylvania. 

4. The Board of Supervisors of Haycock TCMnship adopted by resolu­

tion, the Bucks County Official Sewage Facilities Plan dated June, 1970, as 

the official sewage facilities plan for the Township. DER approved the 

Township's official sewage facilities plan on September 14, l9Jl. 

5. In July, 1981, Landgreen hired Jirnrey D. Kemrerer, a soil 

scientist, to review his lot's suitability for an on-site septic system to 

serve a single family residence. 

6. Kemrrerer dug on the lot approximately ten deep test holes with 

a backhoe. 

7. Kemrerer found that Landgreen' s lot was not sui table for any 
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type of on-site disposal system, and the only feasible sewage disposal 

system for the lot was a lo.v flo.v spray irrigation system. 

8. Kerrmerer asked DER to review the lot' s suitability for a 

single residence spray irrigation system, and on August 4, 1981, Paul Manno, 

a DER water quality sanitarian, perforrred a site evaluation on I.andgreen' s 

property. 

9. Manro reviewed the s~il profiles f.ram the ten test holes dug 

by Kerrmerer, and augered between the test pits. The depth of the auger 

holes was app:roxllnately twenty inches and the soil 'i.vas extremely dry 

(po.vdery) and very friable. He found that the soils were Mount Lucas silt 

loam and Towhee, and rrottlibg was exhibited at fifteen to sixteen inches. 

Estimated slope was three to five percent. Sloping was toward a lo.v spot at 

the rear of the property. Vegetative cover was of the agricultural field 

type. 

10. After the August 4, 1981 site evaluation, Manro concluded 

that Landgreen's site met the design guidelines for spray irrigation systems, 

and reCOIIirended that the spray system be located at the front-center portion 

of the property with tree bUffers along the Old Beth'lehem and Sawmill Roads 

intersection. 

11. On November s, 1981, Kerrmerer drew up the preliminary site 

plan for the sewage disposal system on the I.andgreen property. 

12. In December, 1981, Kerrmerer presented to the Tcwnship, a pro­

posed revision to the Township's official sewage facilities plan, which 

provided for a single residence spray irrigation sewage disposal system on 

I.andgreen' s property. 

13. By letter dated .Hay 20, 1982, Landgreen infonned Glenn Stinson, 

a DER sewage facilities consultant, that the 'Ibwnship had not responded to 
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his proposed revision to the TOwnship's official sewage facilities plan, 

and requested DER to order the ToNnship to revise its official sewage 

facilities plan pursuant to Section 5 of the Sewage Facilities Act, 35 P.S. 

§750. 5, and 25 Pa. Code §71..17. 

14. The Township Board of Supervisors, at a meeting held June 2, 

1982, advised Landgreen that the Township would not revise its official 

sewage facilities plan to accammodate a spray irrigation system on Landgreen's 

property. 

15. By letter dated June 25, 1982, DER infonned the Township that 

Landgreen had petitioned DER to order the Township to revise its official 

sewage facilities plan, and asked the Township to submit to DER its environ-

rrental, planning, zoning, or other objections to Landgreen' s proposed 

revision to its official plan. 

16. On August 13, 1982, the Township infonned DER that it objected 

to Landgreen's request for a revision to the TOwnship's official sewage 

facilities plan because the proposal was inconsistent with the Tbwnship's 

guidelines for single residence spray irrigation systems, the proposal lacked 

sufficient detail about site testing, and the proposal was not prepared by 

a professional engineer. 

17. On February 24, 1983, DER ordered the Township to submit a 

revision to its official sewage facilities plan, pursuant to 25 Pa. Code 

§§71.14(b}, 71.16(a}, and 71.16(b}, that would provide for Landgreen's pro-

posed single residence spray irrigation system. In issuing the order, DER 

found as follows: 

a. Landgreen' s request was denied by Township 
as evidenced by the minutes of the Township's 
June 2, 1982 Board of Supervisors rreeting. 
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b. Township 1 s guidelines conceming single 
residence spray irrigation facilities are 
inconsistent with the provisions of the 
Sewage Facilities Act and the Clean Streams 
Law. 

c. The proposal did include sufficient de­
tails conceming site testing and suitability. 

d. The lot in question is an existing lot and 
needs no further subdivision. 

e. The lot in question is in ca:npliance with 
applicable zoning; subdivision regulations; 
local, county and regional c..u:rprehensi ve 
plans; and any existing C<mnonweal th plans. 

f. The existing plan is inadequate to meet 
the sewage disposal needs of Landgreen in 
that the existing plan only provides for on­
lot disposal systems for the Landgreen 
property, La.ndgreen 1 s property is not suit­
able for an on-lot disposal system, and the 
plan does not provide for single residence 
spray irrigation systems. 

18. On March 25, 1983, the Township appealed to this Board, DER1 s 

order of February 24, 1983, requiring the Township to revise its official 

sewage facilities plan. 

19. On September 16, 1983, as a result of a pre-hearing conference, 

the Board ordered Landgreen to resubuit to DER and the Township 1 s engineer, 

Canponents II and IV of the plarming :rrodules for the spray irrigation system. 

20. The resubmission, which was dated October 26, 1983, sha.ved 

that the soil was "sarewhat poorly drained," and the application rate would 

be • 2 inches per week. The main spray area was 24,000 square feet or 

approximately .55 acres. 

21. 'lhe preliminary site plan provided for the use of a National 

Sanitary Foundation approved Norweco Singulair Waste'l.vater Treat:nent .Mcx:lel 820 

with a capacity of 1350 gallons. 'lhe plan also provided for a retention 

tank with a capacity of 1250 gallons, a diversion terrace, and la.v trajectory, 

coarse spray nozzles. 
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22. The preliminacy site plan showed that the distance fran 

the spray area to property boundaries, roads, and ponds was at least 25 

feet, and the distance fran the spray area to wells and occupied dwellings 

was at least 100 feet. Also, the plan provided for the planting of 

conifers for pennanent vegetative screening. 

23. Glenn Stinson said in a letter dated January 30, 1984, that 

J:imny Kemrrerer had submitted the revised planning m:xlules to DER on 

October 26, 1983, and that the revised plans met the minimum requirements 

of DER' s guidelines for single residence spray irrigation systems. Respond­

ing to the TOwnship's contentions that the revised plans showed the soil 

quality to be poorly drained, but did not enlarge the spray field to reflect 

this revision, Stinson said that the soil information available to DER 

showed the site to be a "sanewhat poorly drained soil," and the revised 

plan showed more than enough sui table spray fields. 

DISQJSSION 

The burden of proof in this appeal is on the 'Ibwnship. Although 

the Board's rule pertaining to burden of proof, 25 Pa. Code §21.101, does not 

specifically address appeals by municipalities from DER orders to revise 

their official sewage facilities plans pursuant to §5(b) of the Sewage 

Facilities Act, 35 P.S. §750.5(b), Board precedent is that in these cases, 

the appealing municipality has the burden of proof. See Lathrop 'Ibwnship 

Board of Supervisors v. DER, 1979 EHB 259. 'Ib sustain its burden of proof, 

the Tc:Mnship must show that DER, in ordering the TcMnship to revise its 

official sewage facilities plan, acted arbitrarily and capriciously, or in 

violation of law. Warren Sand & Gravel Co. v. DER, 20 Pa.Crwlth. 186, 

341 A.2d 556 (1975). 

- 327-



All sewage disposal systems are subject to the planning require­

rrents of the Sewage Facilities Act. The system at issue in this case is 

a spray irrigation system, which discharges sewage effluent to the surface 

of the ground and which, by virtue of 25 Pa. Code §73.11 (d) , is subject to 

the permitting requirements of §§202 and 207 of the Clean Streams Law, 

35 P.S. §§691.202 and 691.207. 

Section 71.2 (c) of DER' s regulations provides that sewage systems 

discharging to the surface of the ground are gove:rned by Subchapter A of 

Chapter 71 (sewage facilities planning requirements) and Chapter 91 of 

Title 25 (general requirements under the Clean Streams Law). Whenever a 

person applies to DER for a sewage penni t under the Clean Streams Law, the 

municipality must revise its official plan under 25 Pa. Code §71.15(b) (1). 

Under 25 Pa. Code §91.31, DER may not approve a Clean Streams Law permit 

for a sewage project, unless the project is included in and confonns to the 

official sewage facilities plan required by §5 of the Sewage Facilities 

Act and Chapter 71 of DER' s regulations. 

In this case, the Township's official plan provides only for an 

on-lot system for I.andgreen' s property. But, soil studies shCMed that the 

only feasible sewage disposal system for Landgreen' s property is a spray 

irrigation system. Before I.andgreen could obtain a penni t fran DER for a 

single residence spray irrigation system, the Township' s plan would have to 

be revised in order to indicate that spray irrigation would be the :rrethod 

of sewage disposal for Landgreen' s property. Landgreen requested the 

Township to revise its official plan to provide for a single residence 

spray irrigation system on his property. Five months later, the Township 

still had not responded to his request, and Landgreen petitioned DER, 

pursuant to Section 5 of the Sewage Facilities Act, 35 P.S. §750.5, and 
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25 Pa. Code §71.17, to order the Tavnship to revise its official plan. 

Section 5(p) of the Sewage Facilities Act, 35 P.S. §750.5(b) 1 

authorizes private requests to DER to order a municipality to revise its 

official sewage facilities plan. The regulation that sets forth specific 

procedures for private requests is 25 Pa. Code §71.17: 

1 

(a) Any person who is a resident or property 
owner in a municipality may request the Department 
to order the municipality to revise its official plan 
where said person can show tliat the official plan 
is inadequate to meet the sewage disposal needs of 
the resident or property owner. The request to the 
Depa.rtment shall contain a description of the area 
of the municipality in question and an en~ration 
of all reasons advanced by said person to show the 
inadequacy of the official plan. 

(bl Upon receipt of a private request for re-· 
vision or supplement, the Department shall notify 
the appropriate municipality and shall request 
written comnents fran the municipality to be sub­
mi tted within 30 days. 

Ccl In arriv,ing at its decision as whether to 
order a revision or supplement, the Department shall 
consider at least the following: 

(l) _ The reasons advanced by the request­
ing indi vi'dual in canparison with reasons advanced 
by the rm.micipali'ty, if sul:mitted. 

(21 Past actions by the nrunicipality in 
approvibg the plans for the lot or lots in question. 

(3L Any applicable zoning; subdivision 
regulations; local, county, or regional canprehensive 
plans; or any existing Ccmnonweal th plan. 

§750.5. Official plans 
(b) Any person who is a resident or property owner in a municipal­

ity may request the department to order the municipality to revise its official 
plan where said person can show that the official plan is inadequate to rreet 
the resident's or property owner's sewage disposal needs. Such· request may 
only be made after a prior demand upon and refusal by the municipality to so 
revise its official plan. The request to the depart::rrent shall contain a 
description of the area of the municipality in question and an en~ration 
of all reasons advanced by said person to show the official plan's inadequacy. 
Such person shall give notice to the municipality of the request to the 
depa.rtnent. 
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(4) The existing plan developed under 
the provisions of this chapter. 

(d) The Department shall render its decision, 
and inform the person requesting and the appropriate 
municipality, within 60 days after receipt of all 
infonnation contained in subsections (b) and (c) of 
this section. If the Department refuses to order a 
revision or supplerrent requested under subsection (a) 
of this section, it shall notify the person in 
writing of the reasons for such refusal. Any person 
aggrieved by the action of the Department may appeal 
to the Environmental Hearing Board pursuant to 
Chapter 21 of this title (relating to rules of 
practice and procedure)_. 

DER notified the TcMnship, by letter dated June 25, 1982, of Landgreen' s 

private request, and asked the TcMnship to submit whatever objections it had to 

Landgreen's requested revision to its official plan. The TOwnship informed DER 

that it objected to Landgreen's request for a revision to its official plan be-

cause the proposal was inconsistent with. the Township's guidelines for single 

residence spray irrigation systems, the proposal lacked sufficient detail 

about site testing, and the proposal was not prepared by a professional engineer. 

In ordering tfie TcMnship to revise. its official sewage facilities plan, 

DER found, arrong other things, tliat the Tavn.ship' s guidelihes concerning single 

residence spray irrigation systems were inconsistent with the provisions of the 

Sewage Facilities Act and Clean Streams I.aw, Landgreen' s proposal included 

sufficient details concerning site testing and suitability, the Township's 

official plan was inadequate to meet Landgreen' s sewage disposal needs. because 

it only provided for on-lot systems for Landgreen' s property, and Landgreen' s 

property was unsuitaDle for such. systems. 

By Opinion and Order dated October 2, 1984, this Board held that, as 

a matter of municipal law, the Township had no authority to refuse to revise 

its official sewage facilities plan on the basis that the proposal was incon-

sis tent with the 'I'<:M.nship' s guidelines for single residence spray irrigation 

systems. Haycock TcM.nship v. DER, 1984 EHB 807. This adjudication will dispose 

of the TOwnship's remaining objections to revising its official plan, nan:ely, 
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that Landgreen' s plan violates applicable regulations and guidelines because 

it proposes a spray area that is too small, it shows tmSuitable soils, it fails 

to provide sufficient info:rmation, and it was not canpleted by a professional 

engineer. 

Landgreen must obtain two levels of approval fran DER for his spray 

irrigation system. First, he must obtain planning approval, and then he must 

obtain a penni t approval. The Township is tcying to block Landgreen' s proposal 

at the plarming stage, but nost of the Township's objections are issues that 

should be resolved at the pen:nitting stage. 

When DER is reviewing a revision to an official sewage facilities 

plan, it does not have to dete:oni:ne with. 100 percent certainty that the pro­

posal will be successful. Rather, DER should make a dete:rmination as to 

whether the site in question is generally suitable for the sewage disposal 

nethod that the revision proposes, and that, therefore, the proposal has a 

reasonable chance of success. See East Cocalico Township v. DER, 1979 EHB 183; 

Lathrop Township Board of Supervisors v. DER, 19..79 EHB 259. In order to overturn 

a DER approval of a plan revision, an appellant must show that a site is clearly 

msui table for the m:!thod of sewage disposal that the plan revision indicates. 

See Eagle''s View Lake; Inc. v. DER, 1978 EHB 44. Further in this case, the 

Board is not reviewing a DER approval of a plan revision, but rather, a DER 

order requiring tlie Township to revise its· plan. When the Township sul::mits 

its plan revision, DER will review it pursuant to the requirements of the 

Sewage Facilities Act and 25 Pa. Code, Chapter 71, notably 25 Pa. Code §71.14 

(Contents of plans)_. '.Ihere will be an opportunity for the parties to appeal 

to the Board DER' s· decisibn to approve or disapprove the plan r~vision, and 

the opportunity to appeal DER'·s decision to approve or disapprove a :pemrl.t, 

when and i'f Landgreen applies for a permit for a spray irrigation system. 

The Township contends that Landgreen' s proposed spray irrigation 
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system does not confonn to the design requirements for pennitting subsurface 

disposal systems in 25 Pa. Code §73.1 et seq. As previously noted, spray 

irrigation systems discharge sewage effluent directly to the surface of the 

ground. Section 71.2 (c) of DER1 s regulations provides that sewage disposal 

systems that discharge to the surface of the ground are governed by the plan­

ning requirerrents of subchapter B of Chapter 71, and the pennitting require­

rrents of 25 Pa. Code, Chapter 91. Although the planning requirements of 

Chapter 71 apply to spray irrigation systems, section 71. 2 (c) also provides 

that the pennitting requirements of Chapter 71, which incorporate the design 

standards of Chapter 73, ~ §71.31, apply only to systems employing renova­

tion of sewage in a subsurface absorption area or retention in a holding tank. 

Therefore, the spray irrigation system was not required to confonn to the re­

quirements of Chapter 73. 

In detennining that Landgreen' s lot was sui table for a spray irriga­

tion system, DER applied guidelines for single residence spray irrigation sys­

tems established by the DER Bureau of Water Quality .Management, but never 

pranulgated as regulations by the Environmental Quality Board. Since these 

guidelines were not pranulgated as regulations, the Board cannot accord them 

a presumption of validity. Old Hare Manor v. DER, 1983 EHB 396; cambria Coal 

Co. v. DER, 1983 EHB 30; Allegheny County Sanitary Authority v. DER, 

1982 EHB 29. Failure to publish the requirements as a regulation does not, 

havever, make the requirement unenforceable. The Board reviews DER 1 s applica­

tion of policies or guidelines on a case by case basis, and substitutes its 

discretion for that of DER if the Board finds that DER abused its discretion. 

Warren Sand & Gravel CanpanY v. DER, 20 Pa.CcrMlth. 186, 314 A.2d 556 (1975). The 

'Ibwnship did not present any evidence that derconstrated that these guidelines were 

inadequate. DER 1 s review of a sewage disposal system at the planning stage is to 
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detennine whether the site in question is generally sui table for the 

proposed system. DER; s guidelines for single residence spray irrigation 

systems set forth specific standards for soils, slopes, application rates, 

buffer zones, and minimum property size, but DER1 s review at this stage. 

is for general suitability. Thus, the Board concludes that DER's use of 

these guidelines to detennine general suitability in this case was reason­

able. 

The ev-idence adduced at the hearing derronstrates that Landgreen 1 s 

site was sui table for a spray irrigation system according to these guide­

lines. Landgreen hired Jimmy Kerrmerer, a soil scientist, to review his 

lot's suitability for an on-site septic system for a single family residence. 

Ke..'11rerer went to the lot and dug approximately ten deep test holes with a 

backhoe. Kemnerer concluded that Landgreen1 s lot was l.IDSuitable for any 

type of on-lot sewage disposal system, and asked DER to review the lot 1 s 

suitability for a single residence spray irrigation system. Then, a DER 

water quality sanitarian went to the site, revie-wed the soil profiles fran 

the ten test holes dug by Kemrt:erer, and augered between the test pits. The 

auger l:x:>rings showed nottl.ing at fifteen to sixteen inches, and that the soil 

was a "~fut poorly drained Mt. Lucas." 'lhe vegetative cover was of the 

agricultural field type. DER1 s water quality sanitarian also measured the 

slope of the main spray area, and foliDd that it ranged fran three to five 

percent, the average slope being less than four percent. The final site 

plan that Kenmerer suhni tted to DER showed a main spray area of • 55 acres, 

with an additional spray area of • 2 acres. The site plan also showed that 

the distance from the spray area to property lx>lU'ldaries, roads., and ponds 

was at least 25 feet, and the distance fran the spray area to wells and 

occupied dwellings was at least 100 feet. 
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DER's guidelines for single residence spray irrigation systems 

require agricultural areas with SC!Iewhat poorly drained soils to have slopes 

limited to four percent. La.ndgreen's site, which has an agricultural field 

type of vegetative cover, and scntewhat poor-ly drained soils., has slopes in· 

the spray area averaging less than four percent. The guidelines set forth 

a max:i.murn pennissible application rate of • 2 inches per week on a minimum 

spray area of .5 acres for deep, sanewhat poorly drained soils. The site 

plans show a main spray area of • 55 acres. Also, the guidelines require a 

buffer zone of 25 feet between the spray area and property boundaries, roads, 

driveways, unoccupied buildings, streams, water courses, and ponds; 50 feet 

between the spray area and wells; and 100 feet between the spray area and 

occupied buildings, dCMnslope dug wells, and springs used for drinking. The 

site plans show that all of the buffer zone requirements set forth in the 

guidelines will be met by the proposed spray irrigation system on Landgreen' s 

property. 

The Township argues that sixty percent of the main spray area has 

a slope exceeding four percent, but DER' s water quality sanitarian testified 

that the average slope was less than four percent and that certain neasures 

could be irrplemented to compensate for areas where the slope was greater than 

four percent. Thus, DER reasonably concluded that the site was generally 

suitable in terms of slope requirenents, and whether a systenl can actually 

be implemented with measures to cx:mpensate for slopes over four percent is 

an issue that should be detennined at the pennitting stage. 

The Township next contends that DER's guidelines require a spray area 

of . 625 acres for a system that serves a four bedroan, single farrd.ly residence. 

The Township, hCJV\ever, did not specify any guideline that required a • 625 acre 

spray area, and as far as the Board can detennine, DER' s guidelines for single 
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residence spray irrigation systems require a spray area of .5 acres with 

a maximum application rate of • 2 inches per week for deep, sooewhat poorly 

drained soils. Landgreen' s site plan shCMs a main spray area of . 55 acres 

with an additional spray area of . 2 acres. 

The Township also contends that the soil in Iandgreen' s proposed 

spray areas is 1msuitable for a spray irrigation system. DER detennined 

that the soil on Landgreen' s property was a "somewhat poorly drained Mt. 

Lucas" with an agricultural field type of vegetative cover. The DER 

guidelines allCM for spray irrigation systems on sanewhat poorly drained 

soils and agricultural areas provided that the slopes are limited to four 

percent. As previously discussed, the average slope on the site is less 

than four percent. In presenting its case, the Township called only one wit­

ness, the Township's engineer. The gist of the Township engineer's testinony 

was directed to the II'ethodology or reliability of DER' s investigation of the 

site's soil types and water table levels. The Township's engineer did not 

point to any actual errors made by DER; hi·s c:riti·cisms were confined to the 

claim that DER could have TIOre thoroughly bolstered its findings that the 

site Il'et the guidelines· pertaining to soil types and seasonal water table 

levels. DER based its findihgs on actual ooservations of the site -- auger 

borings and backhoe pits. The Township's engineer made no actual field 

observations·. Therefore, the Township did not neet its burden of shaving 

that the soil types on the site were clearly 1msuitable for a spray irriga­

tion system. 

The Township does cite DER's guidelines for spray irrigation sys­

tems, but argues that the site plan does· not contain sufficient information 

to dete:rmine whether t.l1e buffer zone requirements in the guidelines have 

been met. The site plan sh<:Med that the distances fran the spray area to 

property boundaries, roads, and ponds was at least 25 feet, as required by 
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the guidelines, and the site plan contained a stat.errent that no 1 ells were 

located within 100 feet of the spray area. The Tc:Mnship takes i; me with 

the failure of the site plan to show the exact location of the wells. The 

burden of proof, hc:Mever, is on the TcMnship. The guidelines require that 

no wells be located within 50 feet of the spray area, and the site plan 

detronstrates that DER considered this requirement aild dete:rmi.ned that it 

was met. The TcMnship presented no evidence of any wel1 located within 50 

feet of the spray area, and, therefore, the Tovmship did not sustain its 

burden of shCMing that this guideline was violated. 

Finally, the Township argues t."'la.t Landgreen 1 s application for a 

plan revision is "fatally defective" because a soil scientist, instead of an 

engineer, canpleted the pla..."'D.ing modules. In connection with his private 

request for a revision to the Township 1 s official plan, Landgree.11 sul::mi tted 

two fo:rms provided by DER, known as "CCinponent IIn and 11Canponent IV." J.irrmy 

Kenmerer, a soil scientist hired by Landgreen, completed these fi):rms. One 

of the fo:rms, Ccxnponent IV, contained the staterrent, "This section Im.ISt be 

completed by a registered professional engineer for all sewerage projects 

that require the issuance or modification of a Clean Streams penni t, by the 

Department of Environmental Resources." At the bottan of Canponent IV, 

bel01111 Kemmerer' s signature, the words, 11 Registered Professional Engineer, 11 

were crossed out w"1d replaced ~'ith t..~e ...-rords, "Soil Scientist." Therefore, 

Kerrnerer did not attenpt to misrepresent himself, and DER, in reviewing 

Ccxrponent IV, knew that it had been canpleted by a soil scientist and not a 

professional engineer. Cllapter 71 contains no requirement that canponent IV 

be campleted by an engineer, and DER independently evaluates the ihfonnation 

in the canponent after it is sul:mitted. The requirerrent on the carq;::onent 

fonn likely relates to the requi.relrent in 25 Pa. Code §91. 23 {b). that plans 
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and specifications for pennits under the Clean Streams law be prepared by a 

licensed professional engineer. Since we have previously held that the De­

partment need only determine general site suitability at the planning stage, 

this deficiency is not fatal. In any event, the Township presented no 

evidence that the information provided by Kerrmerer was inaccurate. Therefore, 

the 'lbwnship did not sustain its burden of shc:Ming that DER abused its dis­

cretion by allowing Iandgreen' s Component IV to be c::cxrpleted by a soil 

scientist rather than a professional engineer. 

CONCWSIONS OF LlW1 

1. The Environ:rrental Hearing Board has jurisdiction over the 

parties &'1d the subject matter of this appeal. 

2. The Board incorporates its decision, Haycock Township v. DER, 

1984 EHB 807, into this adjudication. 

3. Appellant, Haycock Township, has the burden of proof in its 

appeal of a DER order issued pursuant to 25 Pa. Code §71.17, directing the 

Township to revise its official sewage facilities plan. 

4. In ordering the Township to revise its official sewage facilities 

plan, DER canplied with the applicable provisions of the Sewage Facilities 

Act, 35 P.S. §§750.1-750-20, and all the applicable regulations promulgated 

under this act. 

5. DER did not abuse its discretion in ordering the Township to 

revise its official sewage facilities plan to acccmrodate a spray irrigation 

system on Iandgreen 1 s property because the Township 1 s plan is inadequate to 

meet the sewage disposal needs of I.andgreen 1 s property, and DER had sufficient 

information to establish that Landgreen 1 s lot is generally suitable for a 

spray irrigation system. 
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... 

6. Appellant did not sustain its burden of proving that 

Landgreen's lot is clearlY. upsuitable for a spray irrigation system. 

ORDER 

AND NCM, this ·21st day of Noveni>er , 1985, upon consid-

eration of the findings of fact and conclusions of law made by the Board, the 

appeal of Haycock TcMnship, at EHB Docket No. 83-058-M, is dismissed, and 

Haycock TcM:nship is ordered to revise its official sewage facilities plan in 

canpliance with the order of the Department of Environrrental Resources dated 

February 24, 1983. 

DATED: Noveni>er 21, 1985 

cc: Bureau of Litigation 

For the Ccmronweal th, DER: 

ENVIIDNMENTAL HEARING BOARD 

MAXINE IDELFLING, 

~~~· 
~JJ~ 

Janes D. :Morris, Esq ./Eastern Region 

For Appellant: 
~2J:y c. Eberle, Esq. 
JACZUN, GRABCMSKI & LOONARD 
Perkasie, PA 18944 

For Pe:rmi. ttee: 
Brian J. McCullough, Esq. 
CHANOOR, ST.ENGEL, SCHWARI'Z & HcClJLLOtJGI 
Doylestown, PA 18901 
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CO!I·U·fONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

ll-\RRISBURG, PENNSYLVANIA 1710 I 
(717) 787-3483 

FERRI CCNiru\CTING CCMPANY I INC. 

. v. 

. . 

. 
~ 

· Docket No. 84-134-G 
Issued: January 8, 1985 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPINION AND ORDER SUR 
MYI'ION TO QJASH 

This appeal of DER's denial of additional funding for certain project. 

change orders under the Federal Water Pollution Control Act, 33 u.s.c. 1251 et .~., 

is dismissed for lack of standing. The oontractor' s interest in securing the 
I 

additional funding, although arguably substantial and direct, cannot be said to 

meet the third prong of the applicable test of standing--d.mnedi.acy. ·The interest 

of a contractor is not within the zone of iz:lterests. which the Federal-Act *"-s 

intended to protect. Public policy weighs . against affording a contractor stand­

irq to challenge the DER action. Therefore, the appeal is dismissed. 
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OPINION 

In 1976 the Deer Creek Drainage Basin Aut±ority ("Authority") was 

awarded a construction grant by the United States Envirormental Protection 

Agency ("EPA") for the pw:pose of constructing certain sewage facilities. The 

grant program is operated under the authority of the Federal water Pollution 

Control Act, 33 U.S.C. §1251 et ~· and the regulations promulgated pursuant 

thereto, 40 C.F.R., Subchapter B. After receiving the grant, the Authority con­

tracted with Appellant to construct a . portion of the sewers in the Deer Creek 

Drainage Basin. 

In 1979, after the contract between Appellant and the Authority had 

been entered into, DER and EPA signed a delegation agreement which authorizes 

DER to administer certain aspects of the federal construction grants program. 

(See, 40 C.F. R. §35.912). A project change order may result from the contractor 

encountering conditions during oonstruction which require changes in the oontract 

provisions. The Authority and Appellant executed certain change orders pursuant 

to a settlement bebreen themselves regarding extra funds required because of 

problems Ferri experienced as a result of obstructions due to existing underground 

utilities. Appellant states that the negotiated agreement provides that "the 

Authority will pay between $225,000 and $300,000, based upon what EPAl (sic) w:>uld 

approve. In the instant case, EPA ••• has approved only the total sum of 

$238,154.29 • • • Ferri simply wants EPA to further oonsider approval of the 

~though the grant nonies are federal funds, as noted above, DER:-not EPA-now 
reviews the eligibility of change orders for additional grant participation. 
The action bei.n;J appealed herein was taken by DER, not by EPA. 
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addi tibnal. funds up to the ceiling • . . agreed upon between Fe:rri and the 

Authority." (Appellant's Merrorandum of Law, p. 2-3). 

After Appellant and the Authority reached this agreerrent, the 

Authority st.bmitted the change orders to DER for :revi5'1. DER denied a portion 

of the requested additional fundin.g. The Authority did not al?.(?E!al this decision. 

DER has moved to qQaSh the appeal of Fe:rri on the bQ.sis that it lacks standing. 

Under Pennsylvania case law a prospeCtive litigant ImlSt be able to 

datonStrate that it has a "substantial," "direct," and "inmediate" interest in 

the subject matter of the litigation. William Penn Parking Garage v. City of 

Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). 'lhe requirement that the interest 

be substantial means that "there must be sane discernible adverse effect to soma 

interest other than the abstract interest of all citizens in having others canply 

with the law." 346 A.2d at 282. In this appeal this requirement has arguably 

been met. Although Appellant will be p;~.id at least $238,154.29, had DER approved 

a greater amount it appears that Appellant may have been entitled to additional 

p;~.yment. Appellant has not provided the Board with a COP.f of the negotiated 

agreement regardiD3 the change orders; therefore, we cannot say with certainty 

that the Authority would be required to p;ty Appellant an additional amount. It 

is at least possible that the J;hrase ''based upon what the EPA would approve" 

(qooted supra) is subject to additional, unstated conditions. 

The sec:x:md William Penn requirement, that the interest be "direct," 

means that "the person claiming to be aggrieved ImlSt slx:M causation of the hann 

to his interest by the matter of which he canplains." 346 A.2d 282. This 

requirement may be Irore difficult to meet than the fanner, in Illa.I)y cases. The 

United States Supreme Court has inte:rpreted the causation standard to require 
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that the prospective litigant daoonstrate that, absent the action he seeks to 

challenge, there is a "substantial probability" that the result he seeks would 

materialize. 'Warth v. Seldin, 422 u.s. 490, 504 (1975) (quoted in William Penn, 

346 A.2d at 283). In the present context, we are willing to assune for the 

purpose of argunent that there is a sufficiently direct causal cormection between 

DER' s denial of a portion of the ftmds for the change orders and Appellant's 

cla..i.Ired hann. Again we note, ha.vever, that absent the text of the agreement 

between Appellant and the Authority, it is difficult for us to detennine with 

certainty that DER's denial will have the effect of denying Appellant the money 

it seeks. Even assuming, arguendo, that Appellant's interest is "substantial" 

and "direct", we cannot agree that Appellant has standing because we find that 

Appellant cannot meet the third require:nent of the William Penn test. 

Appellant must be able to show that its interest is ".i.mnediate", e.g. , 

"not a ranote consequence of the judgrrent." Here the inquiry is focused upon 

"the nature of the causal ronnection." 346 A.2d 283. In the adninistrative law 

context, this requirement is often phrased in tenns of a "zane of interests" test. 

This text is con::::emed with whether the interest the litigant seeks to protect 

is "a.rguably within the zone of interests sought to be protected or regulated by 

the statute or constitutional guarantee in question. 11 William Penn, 346 A.2d at 

284, n.23 (quoting Association of Data Processiilg Serv'ice Organizations, Inc. v. 

~' 397 u.s. 150 (1970)). The object of this test is to detennine whether 

"protection of the type of interest asserted is anong the policies underlying 

the legal rule relied upon by the person claiming to be 'aggrieved' 11
• William 

Penn, 346 A.2d at 264. 

In the instant case we are required to examine the applicable statute 

the Federal water Pollution Control Act-and the associated regulations in an 
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effort to detennine whether a contractor's interest in securing payment for work 

perfonned is a:rrong the :policies furthered by the legislative scheme. Appellant 

has made no effort to direct the Board's attention to any provision of the Federal 

Act which might indicate such a legislative intent and the Board's own research 

has :revealed no indication of any. Indeed, policy considerations would sean to 

sup:port a conclusion that disputes .regarding a contractor's payment by a grantee 

(such as the Authority) are best .:regarded as matters which corx::em those two parties 

solely. Appellant's interest in the grant .funds derives fran its contract with 

the Authority. Had DER awarded the full anount sought for the change orders, the 

recipient \\Quld have been the Authority, not Appellant. Appellant could have better 

protected its interest by assuring that the Authority would appeal a DER denial,. 

There is little question that in this event the Authority would have had standing. 

Furthenrore, contractors in no way are parties to the grant agreement 

between the grantee and the administrative agency. To give the grantee's con­

tractors standing to appeal any agency· decision which the grantee had standing to 

appeal would have the effect of unnecessarily hampering the administration and 

enforcement of the federal construction grants progzam. Moreover, to give contractors 

standing in such circunstances invites contractors and grantees to negotiate 

"contingency"contracts for unnecessa.cy construction, in the hope that the agerq's 

sound decisions to disapprove funding can be recovered via the contractor • s appeal, 

without any risk to the grantee. These not unlikely actions obviously a:re contrary 

to sound public policy. The thesis that consideration of public policy cannot be 

ignored in deciding what classes of actions should be made appealable has been 

enuciated by the Carm:>nwealth Court. Bethlehem Steel v. DER, 37 Pa. Cnwlth 479, 

390 A.2d 1383 (1978). 
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OUr conclusion in this regard is supported by the federal decisions 

examining the standirg' of contractors lmder the federal construction grants 

program. The fedei:a.l courts have applied the zcne of interests test and examined 

the federal regulatoey schane for indications of an intent that contractors 

interests be recognized. The regulatory provision which has been viewed as 

eviOen.cing such an intent reads in pertinent part as follows: 

40 C.F.R. §35.939 

Protests. 

(a) General. A protest based upon an alleged 
violation of the procurement requirements of 
§35.936 through 35.938-9 of this subpart may be 
filed against a grantee's procurement action by 
a feX1:Y with an adversely affected direct finan­
cial interest. 

Altlx>ugh this regulation il;l_ no way detenni.nes the scope of this 
. ~ 

Board's jurisdiction (which is governed by the Administrative Code, 71 P.S. 

§51Q-21, whether DER's action is taken pursuant to federal or state la~), it is 

relevant to an iz:quiry regarding the policies furthered by the federal program. 

At least one federal court has read this provision to suggest that a contractor 

has standing to challenge an administrative decision relating to the construction 

grants program. In CCIW&M v. EPA, 452 F.Supp. 1847 (D.C.N.J. 1978), the plaintiffs 

were a successful bidder for a construction contract and its supplier. They 

sought to challenge an EPA decision to +e:;IUire readvertising of bids for the 

contract. The court found that 40 C.F .R. §35. 939 evidenced an intent that the 

plaintiffs be pennitted to appeal the EPA decision. 

2Del-AWARE Unlimited, Inc. v. DER, et al., Docket Nos. 82-177-H and 82-219-H, 
(AdJudication issued June 18, 1984, at p. 81.) 



Havever, other federal courts have not been so generous. In two 

recent decisions §35.939 has been examined and a detennination reached that it 

does not suffioo as a basis for a contractor's standin:J. Standard Engineers and 

Contractors, Inc. v. EPA, 14 E.R.C. 1633, (D. Conn., 1980} t_ J.E. Brenneman canpany 

v. Schranm, 14 E.R.C. 1173 (E.D. Pa. 1979). In addition, DE;R has directed our 

attention to a case which appears to conclusively resolve this issue for the pw:poses 

of this appeal. In Mount Joy ConstJ:uction canpany, Inc. v. Schrarrm, 486 F. SUpp. 32, 

(E.D. Pa. 1980) (aff'd man. 639 F .2d 774 (3rd Cir. 1980)} a distinction was drawn 

between administrative decisions affecting the initial phases of a grant project and 

those which detennine issues arising long after the grant has been awarded. After 

careful examination of the language of 40 C.F.R. §35.939, quoted supra, the court 

decided that "to be prote§table .the ma:t;t,er must arise rmder the procuranent provi-

sions of §§35. 934-35. 938-!i'" and that diSputes involving change o.rders (such as the 

dispute herein} are not associated with p~t becalJSe procuranent deals with 

"that portion of the proceedings when EPA awards the initial grant." 486 F .Supp. at 34. 

The Mount Joy decision is consistent with the CCIW&M holding in that 

the court in the latter case found that the regulations upon which the contractor 

relied "clearly seek to protect the integrity of the ~idding process". 11 E.R.C. 

at 1851. Finally, we note that the Mount Joy court detennined--as we have cbne in 

the present case--that the protest procedure established by 40 C.F.R. · §35 •. 939 "did 

not intend to involve (the adnrin;i:::strative agency} in oontractual disputes handled 

and determined by state law". 486 F. SUpp. at 34.. Appellant herein seeks our review 

of a matter which is ulti.mately governed by wha~ ri9hts it is afforded under 

its ccntract with the Authority. Its ranedy li~ with the Authority-not with DER. 



In sun, we find that Appellant cannot demonstrate that: protection of 

its interest is a policy furthered by the federal Act or the associated regulations. 

Its interest is too rarote to confer standing upon it. Public policy weighs against 

affording Appellant the opportunity to challenge the DER dete:rmination at issue 

herein. 

One final point should be addressed. Appellant has a:r:gued that the 

Authority should be joined as an involuntary plaintiff and that Appellant be per-

mitted to stand in the shoes of the Authority for the fUrPOse of prosecuting this 

appeal. If Appellant has no standing this Board cannot order the Authority to 

participate in a proceeding in which--but for such an order--there would be no 

parcy with the ability to prosecute the appeal. Therefore, Appellant's suggestion 

that the standing issue be resolved in this manner is without merit. 

ORDER 

WHEREFORE, this 8th day of JANUARY 198~ it is ordered that 

the appeal is dismissed for lack of standing. 

DATED: 

cc: Bureau of Litigation 
Zelda CUrtis, Esquire, for DER 
Tirrothy P. O'Reilly, Esquire, 
Pittsburgh, for Appellant - 346 -



CO.t/MO:VWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING .UOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717} 787·3483 

SNYDER 'I'Cl\1NSHIP RESIDENI'S FOR 
ADE.'QUA'IE WA'IER SUPPLIES 

. . 

. v. 

. . 

. . 

. .. 
COMMONWEALTH OF PENNSYLVANIA 
DEPA~TMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPINICN AND ORDER SUR 
MOTION·TO DISMISS 

Docket No. 84-355-G 
issued: January_ 8, 1985 

Appellants seek to challenge a DER decision denying them a public 

hearing regarding a mining penni t application because the request for the 

public hearing had not been tirrely .filed. 'Ihe appeal is dismissed. DER has 

offered good reasons for concluding that its action is not final and therefore 
. . . 

not ap}?ealable. Appellants ha~ provided no good reasons for holding the DER 

action is appealable. 'the Board is reluctant· to so hold in the ab~nce of any 

legal argurrents which can be regarded as rebutting IER's contention of non-finality. 
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OPINION 

'Ihis appeal concerns a letter from DER' s Bureau of Mining and 

Reclamation which, inter alia, denies the request of Michael and D=bra Bovaird 

for a public hearing in cormection with a mining };ermit application. 'D1e 

letter states that the request was made well after the e:xpiration of the thirty 

day f€riod within which such requests will be considered and was therefore 

denied. ·The appellants argue that the public advertisement of the opportunity 

for a public hearing did not corrp:::>rt with the statutory requirements. 52 P.S. 

§1396.~(b). 

DER has rroved to dismiss the appeal on the g:round that the letter does 

not constitute an appealable action. In support of this contention DER argues 

that the };ermit review process is not corrplete; if and when a };errnit is issued, 

Appellants will have the opportunity to bring an appeal. It is possible, however, 

that the permit will be denied, in which event Apepllants'. conce:rns presumably 

will be allayed. 

DER' s argurrents are conclusive unless DER' s refusal to grant a public 

hearing now is affecting the appellants' "f€rsonal or p:rof€rty rights, privileges, 

irrm.mities, duties, liabilities or obligations" in a fashion which ~uld not be 

adequately addressed by having the Board consider the public hearing refusal only 

in the rourse o£ sorre later, possibly very much later, appeal of the permit, when 

and if granted. 2 Pa. C.S. §101; 25 Pa. Code §21.2. Naturally the Board antici-

pated that this just-rrentioned issue ~uld .te addressed in the appellants' response 

to DER' s 1'-btion. Instead, Appellants' response consisted of the following single 

paragraph: 

1. The decision of the IEpartrrent o£ Envi:ron­
rrental Resources not to require a public hearing as 
required by the Surface Mining Conservation and 
Reclamation Act, 52 P.S. §1396.1 et seq., falls 
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within the cnllateral order exception to the 
requi.renent of finality. 'Ihe decision not 
to grant a public hearing is cnllateral to 
the review of the perrni t in that it does not 
address the rreri ts of the application. See 
Bell v. Beneficial Cbnsurrer Discnunt Ccrrpany, 
465 PA. 225, 348 A.2d 734 (1975). 

'Ihe Bell, supra, citation is to a case discussing the appealability 

of a pre-trial order dismissing a class action. At best, the relevance of this 

citation to the instant appeal is rerrote. Furthemore, Appellants have not 

addressed IER' s assertion that an OFfX)rtunity for appeal will be provided if and 

when the permit is issu=d. If Appellants were to appeal the permit issuance, 

the Board would consider the denial of a public hearing to raise serious questions 

regarding the permit review process. In the present cnntext, ha.vever, we cannot 

say that ~~llants have demonstrated any rreritorious reasons for holding this 

IER action appealable. 

The issues presented here closely parallel those raised in a related 

appeal.r Snyder 'Ibwnship Residents for Adequate Water Supplies v. DER (Ibcket No. 

84-316-G, Opinion and Order dated October 30 1 1984), which involved the appealability 

of another DER action. 'Ihere, as here, we explained that Appellants had suggested 

no gx>d public policy reasons for holding the instant DER action to be "final" 

and, therefore, appealable. There, as here, we noted that if the permit is granted, 

an opportunity for appeal will exist. In cnnclusion, we are reluctant fu find 

that this DER action (of refusing a public hearing)is appealable, in the absence 

of clearly articulated reasons for so holding, or even of any rebuttal to DER's 

non-finality a::>ntention. Therefore" the appeal is dismissed. 
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ORDER 

WHEREFORE, this Bthaay of JANUARY, 1985 it is ordered that the 

al::ove-captioned appeal is dismissed. 

~: January 8, 1985 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
Lee R. CD1den, Esquire 

;z;;;;~~J;, 
ANTHONY J. MAZULID I JR. 
M=rnber 

Menber 
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~THIES COAL CCMPANY 

. v. 

COMi'.fONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG.PENNSYLVANIA 17101 
(7 J 7) 787 ·3483 

. . 

. . 

. 
" 

· Docket No. 82-212-G 
Issued: Janua:r:y 14, 19 85 

COMMONWEALTH OF PENNSYLVANIA 
· DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

: Where the lavest ·seven-consecutive-day average flew that cx::curs once in 

ten years, .(Q7-10), is snail enough to be reasonably equated to zero, the J::Oirit of 

moni~ring for canpliance with the provisions of 25 Pa. Code, Chapter 93, is the 

point of discha.:rge. Although 25 Pa. Code 93.5 (b) provides that where the Q7-10 is 

zero the "design flc:M'' shall be baSep up:>n the flew at the p:>int where a use identi­

fied in 25 Pa. ~ode 93.4 ;firstbecanes p:>ssible, this c:dterian is inapplicable to 

a detennination of the proper ·m~ toring point for ascertaining canpllance with 
.. 

-effluent limitations~ Indeed, use of a monitoring point. other than the p::>int of - . 
discharge would ·make it virb.lally ilrp:>ssible to detennine whether the discharge is 

in cx:mfonnity with the regulato:ry requirements. Therefore, DER has not abused its 

discretion in insisting that the point of discha.:rge be used as the monitoring p:>int. 
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OPINION 

On Januazy 13, 1984, this Board issued an Opinion and Order in the above 

captioned matter, to which the reader is referred for further details about this 

dispute. That Opinion and Order det.ernd.ned that a crucial disputed fact in this 

natter is the value of the flew in Peter's Creek (to which Mathies' coal mine dis-

charges) to be used in CCI'IpUting the effluent limits Mathies • discharge must satisfy 

under the Clean Streams law, 35 P.S. §691.5, and the re:Julations in 25 Pa. Code 

Chapter 93. 

No:rmally the effluent limits are canputed fran a fonnula in which the 

flc:M is taken to be (Q7-10), defined as "the actual or estimated lc:Mest seven-conse-

cutive-day average flow that occurs once in ten years." 25 Pa. Code §93.5(b). DER 

and Mathies do not agree on the value of (Q7-10) ; Mathies' proposed value is consi-

derably smaller than DER's. Moreover, if (Q7-lO} is small enough to be reasonably 

equaled to "zero fJ..a.v", then the flow to be used in canputing the effluent limits 

is prescribed by 25 Pa. Code §93. 5 (b) as follows: 

Where the J.o.vest seven-consecutive-Clay 
average flow that occurs once in ten years is 
zero, the Department shall specify the design 
flow based on the identified or estimated flc:M 
at that point where a use identified in §.93. 4 
.of this title (related to statewide water uses) 
becanes possible. 

The just-qooted prescription for the "design flow" raises a legal question 

concerning the effluent limits an Mathies' discharge, once those limits are canputed; 

the prescription does not specify the point (in the receiving stream) where the dis-

charge is to be :rronitored for canpliance with those Limits. By stipulation Clated 

December 6, 1984, the parties have framed the aforesaid legal question as follc:Ms: 
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If the (Q7-lO) at the ]?Oint of discharge 
is zero and the Deparl:::m:nt identifies a ]?Oint 
where a w;;e identified in 25 Pa. Code 93. 4 be­
canes .J?OSsible, whether the stream at that :point 
of first use becomes the monitoring ]?Oint for 
dete:nni.ning canpliance with effluent limitations 
in an NPDES penni t? 

The instant Opinion decides this question, which b:>th parties have briefed. 

DER answers the above question in the negative. According to DER, the 

discharge must be nonitored at the :point where it first becomes a "discharge", 

i.e., where the effluent fran Mathies' mine first enters Peters Creek (the receiving 

stream in this appeal). Mathies contends the nonitoring ]?Oint slDuld be the 

"]?Oint of first use" in Peters Creek. We agree with DER, for reasons given infra. 

Mathies offers no legal citations in sup.J?Ort of its contention. Mathies 

nerely argues that nonit:oring at the discha:rge ]?Oint is inconsistent with seeking 

a :point of first use. Mathies sums up its argunent with the follow.i..ng language: 

To our way of thinking it makes much more 
sense to regard the identification of a eownstrearn 
]?Oint as having much more significance than the 
Depa.rt::mant would like it to have. Mathies con­
tends that the damstrearn FOint identified by the 
Department is sup:posed to be regarded, in essence, 
as the :point where the stream, as a viable wa.rrn 
water fish habitat, actually begins. Upstream 
from that ]?Oint the creek exists as a viable, 
long te.rrn fish habitat Only because of the Thanas 
Portal mine drainage discharge. It is at that 
]?Oint that the impact of the Thomas Portal dis""' 
cha:rge on Peters Creek, as a natural stream, 
should lCXJically be fneasured. That downstream 
location should be the place where water samples 
are taken to dete.rrnine if the effluent sta.rrlards 
of the Thanas Portal NPDES pe.rrnit are being met. 

Ht:Mever, the Board believes that Mathies' arguments, insofar as they 

have merit, already have been taken accotmt in the regulations, which (as explained 

above) specify that-when the stream flay is sufficiently srna.ll at the discharge 

FOint-the NPDES effluent limitations are to be based on the flow at the :point 

of first use. Mathies does not abject to DER' s fo.rrnula for canputing the effluent 
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limitations, once the design stream flow specified in 25 Pa. Code §93.5 (b) 

has been established (see our Janua.cy 13, 1984 Opinion and Order in this matter); 

Mathies merely is objecting to DER1 s clx>ice of the monitoring point at which can-

pliance with the computed effluent limitations is to be monitored. 

But once the proper stream flow for canputing the effluent limitations 

is established, it nakes no sense whatsoever to nonitor compliance with these 

effluent limitations an:ywhere else than at the point of discharge. Except at 

the point of discharge, measurements of controlled polluted concentrations will 

be diluted by unknown and incalculable am::nmts, making it impossible to decide 

whether Mathies really is complying with the NPDES requirements. Indeed, nonitoring 

datmstream fran Mathies 1 discharge point could cause Mathies to be tmfairly accused 

of noncompliance with the effluent limitations if, at .sane future time, an 

unidentified pollution source were to be:Jin discharging into Peters Creek cbwnstream 

fran the Thanas Portal but upstream fran the monitoring point. 

Moreover, as DER points out, Mathies 1 contention is not consistent with 

existing legal precedent. In u.s. Steel v. Train, 556 F.2d 822 (7th Cir. 1977), 

the Court (at 851) specifically rejected U.s. Steel 1 s arguments that its a::mpliance 

with NPDES discharge limitations for its Gary Indiana plant soould be monitored 

downstream fran the plant 1 s discharge points. The Court said: 

By comparison, U.s. Steel 1 s pemri.t proposals 
call for noni.toring only once a \-Jeek, even at the 
seven outfalls now sampled five times in eight days, 
and ~uld replace the noni. taring for several pollu­
tants now condubted at each outfall with rronitoring 
at The Permsylvania Railroad Bridge, four-and-one­
half miles downstream. Monitoring at each outfall 
enables the pennittee .and EPA to pinpoint the source 
of any discharges that exceed the plantwide limita­
tions on particular pollutants. Furthenrore, the 
u.s. Steel proposal would, in effect, allow it to 
use the four-and-one-half mile stretch of the 
river as an extended treatment facility, something 
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hardly contemplated by either the Indiana 
water quality standards or the FWPCA {the 
Federal Water Pollution Control Act, also 
known as The Clean Water Act, 35 U .S.C. §1251 
et~.) 

We cannot say that the EPA exceeded its 
authority or acted unreasonably when it deter­
mined that regular and frequent noni toring 
at each outfall is necessa:ry to insure prompt 
detection and rectification of pennit viOla­
tions. (emphasis added) 

ORDER 

WHEREFORE, this 1 4thday of Janua:ry, 1985, it is ordered that: 

1. Under the facts of this appeal, it is not an abuse of DER' s 

discretion to require that Mathies' discharge into. Peters Creek be monitored 

at the Thanas Portal discharge point, for the purpose of detenn:ing whether 

Mathies is romplying with the DER-inposed effluent limitations on Matnies' 

discharge. 

2. The Board regards the holding in paragraph 1 supra as provisional 

and interlocuto:ry until confi:r:med or rejected in the Board's final adjudication 

of this appeal. 

3. Within 15 days from the date of this Order, the parties are to 

contact each other and arrange a telephone conference call with the Board, for 

the purposes of discussing the need for additional evidence and setting a schedule 

for briefing the remaining outstanding issues in this appeal (see paragraph 2 

of our Janua:ry 8, 1985 Order in this matter). 

DATED: January 14, 1985 

cc: Bureau of Litigation 
Zelda Curtiss 
Daniel Rogers 

EDWARD GERJUOY 
Member 
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CO/•,Jli·IONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD· 
221 NORTH SECOND STREET 

THIRD FLOO~ 
HARRISBURG, PENNSYLVANIA 17101 

. (717) 787-3483 

BEEMIND NATURAL RESOORCES 

. v. . 
~ 

· · Docket No. 84-130-G 
Issued~ January ·16·, 1985 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MariON TO NAME ADDITIONAL DEFENDANI'S · . · 

Synopsis 

Appellant's Motion To Join Additional Defendants is denied. The Motion 

asserts that tw'o other coal canpanies are ·indispensable }?Clrties. to this ·proceeding. 

Appel~t proposes to se:rve canplaints upon these can}?Clnies if they are joined. The 

Pennsylvania Rules of Civil Procedure generally do not apply to proceedings before 

the Board; the General Rules of ACJrn:!.nistrative Practice and Procedure, 1 Pa. Code, 

Part II, and the Board's o.vn rules, 25 Pa. Code, Chapter. 21, govern. Neither of 

these provide for compulsory joi?der of parties. Furt):ler, the Board lacks juris- . 

. diction to adjudicate the claims of private partie~ vis a vis each other.· For 
. - . . . 

these reasons the Board cannot canpel the coal canpanies to join in this appeal. 

The companies are urged to petition to inte:rvene to protect their own interests, 

::hCMever. 

OPINION 

Under the above docket nurrber, Berwind has appealed a DER canpliance 

order directing Berwind to abate various (alleged) violations of the Clean 

Streams Law, 35 P.S. 691.1 et ~., and the Surface Mining Conse:rvation and Recla-
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mation Act, 52 P.S. §1396.1 et seq., at the Eureka No. 40 MUle being operated 

'lmder mine drainage pennit 567M011. Essentially the same order, for the same 

mine under the same mine drainage pennit, has been addressed by DER to Jandy Coal 

Canpany; in essence, DER's order to Jandy is identical with DER's order to BeJ::wind, 

except that the order to Jandy substitutes Jandy for BeJ:wind throughout. The order 

to Jandy has been appealed by Jandy, 'lmder EHB Docket No. 84-131-G. 

en Novenber 7, 1984, Berwind moved for consolidation of the Berwind and 

Jandy appe:U.s, on the grounds that consolieation "would result in judicial 

econany and avoid inconsistent decisions." The Board felt this notion had merit. 

en October 14, 19 84, h.c:Mever, the Board had granted a one year stay of proceedings 

in the Jandy appeal, after recei v:ing a copy of the following physician's report 

concerning Andrew Vema, President of Jandy Coal catpany: 

Mr. Vema had triple by-pass surgecy at 
Allegheny General Hospital on December 9, 1983. 
This bperatix:>n was followed by another c:peration 
on July 6, 1984. 

Presently, Mr. Vema is recupera~ from 
his latest surgecy. At the present time, he 
also is suffering fran loss of hearing, voice, 
and equilibriun. 

It is my opinion-that Andrew vema rould 
suffer serious, irreparable hann by becaning 
involved in the preparation of any case at this 
time. Participation in the prepa:ration of air:f 
case and actual participation in the trial of 
any case by Andrew Verna is prohibited. I 
carmot at this time estimate the length of time 
Mr. Vema • s incapacity will last. 

Jandy • s counsel objected to consolidation of the Jandy and Berwind appeals on 

the same medical grounds. In view of Jandy • s cbjection and because consolieation 

of the appeals might indefinitely delay hearing the merits of the Benvind appeal 

(since Jandy legitimately might argue that it could not participate effectively 

in the ronsolidated appeal mtil Mr. Vema's health improved}, the Board denied 
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Bexwind' s motion to consolidate despite its meritorious features. 'Ihe Board 

su:Jgested that Jandy should seek to and intervene in the above-captioned Be:rwind 

appeal, to protect Jandy's interests. 

Jandy has not petitioned to intervene in the Berwind appeal. In the 

meantime Berwind has filed a ''Motion for Leave to Join Additional Defendants" in 

its 84-130-G appeal. In particular, Berwind asks that Jandy, and a hitherto 

urunentioned EasteJ:!l Mining Co:q::oration which allegedly was Bexwind' s lessee, be 

joined as additional defendants because they are "indispensable parties" under the 

Pa. Rules of Civil Procedure. Attached to Be:rwind' s notion is a complaint which 

Be:rwind "proposes to file and seNe if leave is granted to join additional defen­

dants." The cx:mplaint asks the Board to find that Jandy and/or Eastern Mining 

are "liable over to Be:rwind", or alternatively that they are solely, or jointly 

and severally, liable for the violations at the site. 

The Rules of Civil Procedure generally do mt apply to proceedings 

before this Board. Freer:ort Area School District v. CcmroiJNealth, Human Relations 

Camnission, 335 A.2d 873, 18 Pa. Cmwlth. 400 (1975). Instead, the Board is bound 

by the General Rules of Administrative Practice and Procedure, 1 Pa. Code, Part II, 

and by 25 Pa. Code Chapter 21, neither of which provide for compulso:ry joinder 

of parties. Sullivan v. Camnon.wealth, Insurance Depart:nent, 408 A.2d 1174, 48 

Pa. Oiwlth 11 (1979). Moreover, the Board's jurisdiction is limited to appeals of 

actions taken by DER 71 P.S. §510..,.21. There is nothing in that grant of jurisdic­

tion which entitles the Board to adjudicate the rights of parties vis a vis each 

other; the Board could not accept Berwind's proposed complaint against Jandy and 

Eastern Mining. Corresr:ondingly, Be:rwind is appearing before the Board in the 

above-captioned appeal as an appellant, not as a "defendant", and therefore cannot 

be allo..ved to propose "additional" defendants. Furthenrore, the Board does not 
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see why Jandy is an indispensable party in this appeal, where Beiwind1 s objective 

is to convince the Board that DER 1 s order to Be:rwind was an abuse of DER 1 s discre-

tian, or an ami trary exercise of DER' s duties or functions. warren Sand and 

Gravel, Inc. v. DER, 20 Pa. Crrwlth. 186, 341 A.2d 556 (1975). If there is evidence 

that Berwind is not responsible for the violations DER alleges, Bel:wi.nd can develop 

that: evidence without having Jandy as a co-party; Jandy will have its opportunicy 

to show it is not responsible for those violations in its appeal. 

For the foregoing reasons, Berwind 1 s Motion to Join Additional Defen-

dant must be rejected. Benvind, to protect its rights, should petition to 

intervene in the Jandy appeal at 84-131-G. Jandy is once again advised to petition 

to intervene in this appeal. 

ORDER 

WHEREFORE, this 16th day of January, 1985, it is ordered that: 

1. Berwind 1 s Motion to Join Ad.di tional Defendants is rejected. 

2. A copy of this Opinion and Order is to be sent to Jandy. 

DATED: January 16, 1985 

cc: Bureau of Litigation 
William F. Larkin, Esquire 
Gilbert E. caroff, Esquire 
No:rman A. Krurrenack.er, Jr. Esquire 
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COM/HONWEALTH OF PENNSYLVANIA 

E!~VIRONMENTAL HEARING BOARD 
22i NORTH SECOND STREEI' 

THIRD FLOOR 
R-\RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 
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CHERNICKY COAL 
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Docket No. 84-226-G 
lssued: January 21, :J-985 

COMMONWEALTII OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

oPrnioN AND oRDER. 
SUR MOTICN FOR SAN:TICNS 

Syropsis .· 
. I 

DER has ItDVed for the Urpo5i tion of sanctions or, in the 

alt:emati.ve, issuance of an order canpelling Appellant to fully and 

adequately answer DER's interrogatories and o~rs Appellant to ansWer 

the sane in confo:nni ty with the Pennsylvania Rules of Civil Procedures. 

In :the event -that th~ :resp:>nses. supPlied by Appellant in corrq;>liance with 

·. the order entered herein· prove inadequate ·a hearing may be hcld for· the 

p:rqx>se of assessing costs agaiilst Appellant. 

OPllliON 

'lhis is an appeal from DER 1 s denial of Appellant 1 s application for 

renewal of various mire drainage pennits. The applications were denied on the 

grounds that 1) there was no satisfactory sh::>wing that pollution of the waters 

of the Cl:>II'IITDnwealth will n:>t occur, and 2) the Appellant has shown a lack of 

ability or intention to a::xtply with the Clean Streams Law, 35 P.S. §691.1 et ~-, 

and the Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et s~. 
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DER submitted interrogatories to the Appellant smrtly after the appeal 

was filed. Appellant failed to ~r the interrogatories within the 30-day 

period prescribed by Pa. R.C.P. 4006 (a) (2). Indeed, no answers were provided 

mtil nearly three m::nths after the interrogatories were served. 

IER has noved for the impJsition of sanctions against Appellant on 

the basis that the answers which Appellant submitted are inadequate, inronplete 

and not in oonfonnity with the Pennsylvania Rules of Civil Procedure. DER seeks 

dismissal of the~ and an award of oosts. Alternatively, DER requests the 

Board to enter an Order dismissing Appellant's objections to the interrogatories 

and carpelling J\I:pellant to answer certain of the interrogatories in full. 

~ant has not responded to the DER notion. 

IER' s Interrogatories 7 and 8 :request the Appellant to provide the 

substance of the testirrony which Appellant's experts are expected to give at the 

rearing, a sumary o£ the grounds for the experts' opinions and to identify and 

describe eadl d:Jcrnent relied upon by the experts in reaching their opinions. 

In :respc:mse to these requests, Appellant sirrply referred to its arrended "Pre-Trial 

~.randmf'. Appellant's amended rrerrorandum does not provide a sum:na:ry of the 

testim:ny of the experts to l::e called nor does it identifY and descril::e the docu-

nents Ieli.ed upon by the experts in reaching their opinions. Pa. R.~.P. 4003.5 (a) (1) 

pn>vides: 

A. Parties may through interrogatories require a) any 
other party to identify each person whom the other party 
expects to call as an expert witness at trial and to 
state the subject matter on which the expert is expected 
to testify and b) the other party to have each expert 
so identified by him state the substance of the facts 
and opinions to which the expert is expected to testify 
and a surrmary of the grounds for each opinion. The 
party answering the interrogatories may file as his 
answer a report of the expert or have the interrogatories 
answered by his expert. The answer or separate report 
shall l::e signed by the expert. 
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A comrent to the Rule explains that in response to a request for the 

substance of the facts and opinions to which the expert will testify the respond­

ing party may "either have the expert answer the inter:rogatories himself on this 

iss\E or prepare a separate· report which the answering party rray attach to his 

answers. The answer or separate report must be signed by the expert. " Appellant 1 s 

anerrled nennrandum cbes make referenre to a report prepared by William A. Baughman 

for Walter E. Fike, which is attached to the nenorandurn. The report is not signed 

by either .Mr. Baughman or Mr. Fike. Both Mr. Baughman and Mr. Fik.e are listed by 

t:re Appellant as witnesses, alth:>ugh not as experts. 

Appellant 1 s response to Interrogatories 7 and 8 does not oonform to the 

::requireirent of Rule 4003.5. Therefore, in ronclusion, Appellant is ordered to answer 

IER's Interrogatories 7 and 8 in full complianre with Pa. R.C.P. 4003.5. In the 

event that 4Jpellant 1 s responses provided in acb:>rdanre with the accompanying Order 

m:e again inadequate, the Board will consider the i.rrq;osi tion of sanctions such as 

those pn>vided in Rule 4003.5 (b). 

012 of the oontentions listed by Appellant in its Notice of Appeal was 

that the application for the permits oontained information which WJuld Sl.lpFOrt the 

contention that mining rould take place on the pe:rmitted area without pollution to 

~waters of the Comronwealth. rER1 s Interrogatory 16 reqt:ested Appellant to 

it.eruize all costs 'midl it r..ad i.."'l.curred in obtaining a11d a.11~lyzing the infoJ::m;;ttion 

which fonns the basis for the aforesaid contention. In response to Interrogatory 16 

Appellant stated that it had not yet incurred all rosts associated with the analysis 

of the information and that therefore it was irrpossible to answer the Interrogatory. 

'!he Board finds it difficult to characterize this response as having been made in 

g:xxi faith. .Appellant shall fully answer DER1 s Interrogatory 16 stating any and 

all costs which the Appellant has incurred in analyzing the aforesaid information 

to the present date. 
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DER 1 s Interrogatory 24 requested . the Appellant to identify and 

describe any and all CbCI..XIErlts or agreerrents between the Best Cbal Cbrrpany 

and Appellant with regard to Mine Drainage Pennit No. 1080101. Appellant has 

objected to this interrogatory on the basis that it is irrelevant and imnaterial 

and would not lead to the discovery of any evidence material to the appeal. We 

cannot agree. 'lhe rep:>rt discussed above prepared by Mr. Baughrran is entitled 

"Best Cbal, Inc. Overburden Analysis Ieport for the Dreshman Mine". Inasmuch as 

this report apparently will provide the basis for any and all expert testirrony 

presented by ~t, the Board believes that IER is fully entitled to inquire 

into the relationship~ Best Cbal Cbnpany and the Appellant. Therefore, 

Appellant is OJ:del:ed to fully answer Interrogatory 24. 

IER' s Inter:rogato.:ry 25 requested Appellant to state and describe, in 

detail., ~t•s financial condition. Appellant has objected to this interrog-

atm:y for the reascn that it is not relevant and will not lead to discoverable 

evidence reasonably connected with this appeal; this contention is inrorrect. 

'Dri.s appeal involves t:IE aenial of a mine pennit application. One of the tw::> 

explicitly stated :reasons for the denial was the Appellant 1 s lack of ability or 

intention to conply with the mining laws of this Cbnnonwealth. The financial 

a:mditian of tiE Appellant is clearly directly related to its ability to rorrq:;>ly 

with tlx>se law$. 'lb!refore¥ DER is fully entitled to an anS\\er to this inter:rog-

atozy and Appellant is hereby ordered to provide the sane. 

IER' s Iiiten:ogato.:ry 27 :requested Appellant to describe the extent of 

surface :mi.ninJ oondrct.ed on Mine Drainage Pennit No. 1080101. In response to this 

inter:rogato.:ry Appellant refers IER to the info:rmation and reports of the D=pa.rt:Irent 

of Envirormental Iesouroes which are not in the possession of the Appellant. DER 
• 

naintains that this interrogato.:ry requests info:rmation which is relevant to this 
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appeal .in that Pennit 1080101 is one of the pennits for which renewal was sought 

airl that the IER denial of renewal was based in part on violations existing on 

the site. ~llant' s claim that the information is in the possession of DER 

is IDt an adequate answer. Appellant is best info:rned about his own mining 

operation. If the answer to this interrogatory requires Appellant to surrrnarize 

a very large nuri:Er of reports or is otherwise extrerrely burdensorce, Appellant 

must so indicate. In any event, Appellant must-at the very least--list those 

Siecific IepOrt titles and page references which will provide the answers to which 

IER is entitled. 

IER' s Interrogatory 2 8 requested Appellant to state the last date upon 

which lg;le]..1ant a>nducted surface mining activities on Mine Drainage Permit No. 

1080101. .A[pellant has objected to this interrogatory on the basis that the tenn 

•surface mining activities" is rmdefined and Appellant is therefore Un.able to 

answer the inteJ::rogato:ry. Again, the Board finds it difficult to characterize this 

answer as having been made in good faith. As DER has p:>inted out in its M::>tion, 

the tenDs •mine•, •surface mining" and "surface mining activities" are defined and 

de.scr.ibed in detail in the laws rmder which Appellant has conducted its surface 

mining operaticns. See, e.g., the Clean St:rearrs Law, 35 P.S. §691.1, the Surface 

~ CbnSerVation and Reclamation Act, 52 P.S. §1396.3 and 25 Pa. Oode §86.1. 

ArP==llant shall fully answer i:ER1 s Interrogatory 28. 

IER' s Interrogatory 30 requested that Appellant describe the rcethod and 

~veloprent of IlliniDJ on Min= Drainage Penni.t No. 1080101. Appellant has objected 

to this .interrogatory for the reason that the information requested is presently in 

~ possession of the Depart:nent. We reiterate that the Appellant is the party best 

infomed about its own mining operations. If providing an answer to this interrog­

atory will require Appellant to surm1arize a very lar~ m.m10er of reports or if it will 

otherwise be ext:rercely burdensorce, Appellant may provide detailed references to 
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:reports, docurrents, etc. with page numbers sufficient to provide an adequate 

answer to this interrogatory. 

DER' s Interrogatories 38 and 39 requested info:rrnation :regarding the 

geology an:l groundwater conditions of the areas which have been rilined under 

Mire Drainage Penni.t No. 1080101. Appellant has cla.irred it cbes not have the 

expertise to answer this interrogato:ry. Appellant's Notice of Appeal states 

that Appellant has :reason to believe that mining can take place on the pennitted 

area witlout pollution to the waters of the Cbnnonwealth. DER has indicated in 

its M:>ti.on that Interrogatories 38 and 39 were directed at eliciting information 

which ferns the basis of this oontention by Appellant. DER has specifically 

reqrested that the infonnatian :regarding groundwater conditions and geology be 

provided for tlxlse areas in which water was encountered while mining was taking 

place. lg?ellant is the party in the best position to provide this info:rmation. 

If ~cnt has not enployed geologists or other parties with the expertise to 

piOVide the info:rrnation requested by Interrogatories 38 and 39 Appellant may so 

state. In any event, Appellant shall provide DER with a suntna.:ry of that infonnation 

qxm whidl AJ;pell.ant intends to rely to support its contention that mining may take 

plaCE on the instant permit area without hann to the waters of the Cbrmonwealth. 

IER has noved this Board to dismiss the appeal and to assess costs against 

J¥:pellant for Appellant's failure to adequately answer these interrogatories. The 

!bard is hesitant to inpose the sanction of dismissal in the absence of truly 

egregious cau:luct by a party. However, we reserve the right to call a hearing for 

the purpose of assessing costs against Appellant in the event that the answers pro­

vided by Appellant in accordance with the accompanying Order prove to be inadequate. 
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ORDER 

WHEREFORE, this 21st day of January, 1985, it is ordered .that 

~llant • s objections to IER' s Interrogatories 24, 25, 28, and 30 are dismissed. 

~llant shall answer IER's Inten:ugatories 7, 8, 16, 24, 25, 27, 28, 30, 38, 

and 39 fully, conpletely and in <XJJpliailCE with the Pennsylvania Rules of CiVil 

Procedure. Appellant shall provice its response to the aforesaid interrogatories 

within fifteen (15) days of the date of this Order. 

I:llmiD: January 21, 1985 

cc: Bureau of Litigation 
Tinothy Bergere, Esquire 
Heniy Ray Pope III, Esqu:i.re 

mv.nmMENI'AL HEARING BOARD 

EmARD GERJU>Y 
M:rrber 
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CO,tJMONWEALTH OF PENNSYLVANIA 

ENVIRON:\IENTAL HEARING BOARD 
211 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

{717) 787-3-+83 

. . 
MRS. JAMES E. MOYER 

v. 

. . 

. . 

. . 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and NELID L. TEER CO. 1 INC. 1 PERMITI'EE 

OPINION AND ORDER 

Synopsis 

Docket No. 84-284-G 

Issued: Janucuy 22, 19 85 

This is an appeal of a DER decision to release a portion of 

certain surface mining bonds. Appellant has failed to canply with the 

Board's orders requiring the filing of a pre-hearing memorandun, despite 

warnings that failure to comply could result in the imp:>sition of sanctions, 

including dismissal of the appeal. 25 Pa. Code 21.124. Appellant bears 

the burden of proof. Therefore,, the appeal is dismissed. 

Opinion 

Appellant filed an appeal of DER' s decision to release a portion 

of the bond r;osted by a mine operator in association with its mining activ-

ities. In accordance with its usual practice, the Board issued its pre-

hearing order No. 1 to Appellant. This order, dated August 22, 1984 1 re-

quired Appellant to file a pre-hearing merrorandum on or before Nove:nber 3 1 1984. 

When no pre-hearing rrenorandun had been received by November 16 1 1984, the 

Board issued a notice to Appellant that the pre-hearing menorandun was overdue. 
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The notice required that the memorandum be filed not later than Noverriber 26, 1984 

and warned that failure to canply might result in the .imposition of sanctions, 

including dismissal of the appeal, pursuant to 25 Pa. Code 21.124. The notice 

was sent certified mail; the retum receipt indicates that Appellant has received 

· notice that the prehearing memorandum is overdue. Despite this fact, no request 

for an extension of tine for filing the sane has been received by the Board. 

Indeed, the docket in this appeal indicates that Appellant has taken no action 

to prosecute this appeal since the appeal was perfected in August, 1984. 

An Appellant who seeks to challenge DER' s release of surface mining 

bonds bears the burden of proof. Sheesley v. DER and Equitable Coal Canpany, 

1982 EHB 85. Under these circumstances, dismissal of the appeal for failure to 

file a pre-hearing :rrenorandurn, despite repeated adrronitions, is appropriate. 

Anchor Hocking Corp. v. DER, EHB Docket No. 81-196-G, Opinion and Order dated 

June 1, 1984; Benjamin Coal v. DER, EHB Docket No. 84-148-G, Opinion and Order 

dated August 9, 1984. The Board will not tolerate disregard of its orders. 

ORDER 

WFF.RRF'ORE, this 22nd day of. January 

above-captioned appeal is dismissed. 

~TED: January 22, 1985 
cc: Bureau of Litigation 

1985 ~ it is ordered' that the 

Diana J. Stares, Esquire and Joseph K. Kaput, Esquire( Cb-oounsel for DER 
Peter J. Mansrnann, Esquire, of Mansmann, Beggy & Carrpoell, Pittsburgh,. for Appel 
Nello L. Teer Cb., Inc. (Permittee) 
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COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(717) 787-3483 

MARLJN L. SNYDER 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPJNION AND ORDER 
SUR MOTION TO DISMISS 

Docket No. 84-369-G 

Issued: January 22, 1985 

This appeal fran a DER ca:npliance order is dismissed as moot. 'lhe 

compliance order has been vacated. Consequen.tly, there is no ruling which the 

Board can grant. 

OPINION 

This appeal is taken fran a DER canpliance order dated October 3, 19 84. 

The appeal was timely filed. DER has filed a Motion to Dismiss the appeal on the 

·gJ:Ound that the canpliance order was vacated by DER on October 30, 1984. Appellant 

has not responded to the DER Motion. 

DER's Motion argues that the appeal is rmot, in that there is no 

relief which this Board can grant. , We see no reason to disagree with this contention 

under the facts of this case. Appellant is no longer subject to the constraints 

of the ccnpliance order. Therefore, dismissal of the appeal is app.IOpriate. See 

Al Hamilton Contracting Company v. DER, (EHB Docket No. 83-248-G, Opinion and 
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Order dated February 23, 1984). 

ORDER 

AND NCW, this 22nd day of January, 1985, it is ordered that the 

appeal captioned above is dismissed. 

DATED: January 22, 1985 

cc: Bureau of Litigation 
Joseph K. Kaput, Esquire 
Mar lin L. Snyder 

EDWARD GERJUOY 
Member 
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. v. 

CO.\f.\10:\'HIEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 · 

(717) 787-3483 

. . 

. 
~ 

Docket No. 84-381-G 
Issued: Janua:r:y 28, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliiON AND ORDER 

Synopsis 

Appeal is dismissed as having .been filed after the expiration of the 

thirty day period prescribed by 25 Pa. Code 21.52 {a). Appellant's request to file 

an a~l ~. pro tlli'l:c is · denied; Appellant has demonstra t~ no deficiency in . the 

operations of this Bo3.rd to which could be ascribed the untimely filing of ::he 

Notice of Appeal. 

OPlliiON 

Appellant, Westmont Enterprises, has filed this appeal €>f a DER order . 
issued on or aoout April 17 I 1984. The Notice of Appeal was filed with the Board 

on Novanber 15, 1984. Apparently recognizing that under the Board's Rules, 25 Pa. 

·Code 21.52 (a) , ·this appeal was not timely filed, Appellant requested leave to 

file its appeal ~pro tunc. DER has filed a Petition to Quash the Appeal as 

untimely; Appellant has not responded to Petition. 

25 Pa. Code 21.52(a) provides in relevant part: 

Except as specifically provided in §21.53 of 
this title (relating to appeals ~ pro b.mc), 
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jurisdiction of this Board shall not attach 
to an appeal fran an action of the Department 
unless the appeal. . . is filed with the Board 
within 30 days after the appellant has received 
written notice of such action or within 30 days 
after notice of such action has been published 
in the Pennsylvania Bulletin. . • 

The action which the Appellant seeks to challenge here was in fact 

published in the Pennsylvania Bulletin on Saturday, May 5th, 1984. Assuming 

that this is the operative date of notice in the instant case, Appellant's 

appeal cannot be characterized as timely. 

that: 

Appeals ~ pro tunc are governed by 25 Pa. Code §21. 53 which states 

(a) The Board upon written request and for g<X>d 
cause sho.vn may grant leave for the filing of an 
appeal nunc pro ttmc; the standards applicable to 
what constitutes good cause shall be the cornnon 
law standards applicable in analogous cases in 
Courts of COITiroD. Pleas in the Carrnonwealth. 

As this Board has repeatedly held, an appeal ntmc pro ttmc vlill be 

allONed only where there has been some breakdown in the operations of the Board 

itself to which can be attributed the delay in filing the appeal. See Eugene 

Petricca v. DER (EHB Docket No. 83-239-GI Opinion and Order dated July 23, 1984}. 

Appellant has alleged no such failure of the Board. 

F.lt.l-)ough t.l-)e Bor!rd recognizes that the result of this rlliing• may be 

harsh, the Carrmanwealth Court has ruled that timely filing is a prerequisite to 

this Board's jurisdiction. Rostosky v. DER, 26 Pa. Orwl th. 4 78, 364 A. 2d 76 1 (19 76} . 

We cannot waive the requirements of 25 Pa. Code 21. 52 (a} . Therefore, this appeal 

must be dismissed. 
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ORDER 

V..lHEREFORE, this 28th day of January , 1985, it is ordered that 

Appellant's Request for Leave to File Appeal Nunc Pro Tunc is denied; DER' s 

Petition to Quash is granted. The appeal captioned above is dismissed. 

DATED: January 28, 1985 

cc: Bureau of Li ligation 
Richard S. Ehmann, Esquire 
George Shorall, Esquire 

Member 
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COM/1-10,\'WEALTH OF PENJ\'SYLJ'ANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORrri SECOND STREET 

THIRD FLOOR 
HARRiSBURG, PENNSYLVANIA 17101 

(717) 787-3483 

LOWER PROVIDENCE TOWNSHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-078-M 

Issued: J anua:ry 2 9 , 19 85 

and ALTERNATE ENERGY STORE, INC., Permittee 

OPINION AND ORDER 

Synonsis 

Alternate Energy Store, Inc.'s (permittee's) Petition to Supple­

ment Record is denied. The Petition, filed after the close of hearings and 

submission of final briefs, did not set forth persuasive reasons or any le-

gal basis for the Board to reopen the record. 1 Pa. Code §35.231. 

OPINION 

On November 29., 19..84, Alternate Energy Store, Inc., permittee, 

filed wi'th the Board a Petition to Supolement Record. Hearings in this mat-

ter were concluded on June 14, 1984, and all post-hearing briefs were receiv 

ed by the Board by October 31, 1~84. In the Petition to Supplement Record, 

permi-ttee requests the Board to include in the record of this appeal, a ser-

i'es of analyses o;€ \•lells located in the vicinity of the property that is the 

subject of this appeal, or in the alternative, permittee requests the Board 
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to ~eonen the hlarings for receipt of these analyses into the evidence o= 

the c2.se. The analyses were conducted by the United States Environmental 

Protection Agency in late May and early June of 1984, but permittee alleges 

that it did not learn of these analyses until after the close of hearings 

and submission of final briefs. On December 24, 1984, the Board received a 

letter from Lower Providence Township, appellant, stating that it was oppose 

to permittee's Petition to Supplement Record. 

Except when the Board's rules in 25 Pa. Code Chapter 21 supersede, 

this Board's procedures are governed by the General Rules of Administrative 

Practice and Procedure, 1 Pa. Code §§31.1 - 35.251. These general rules per 

mit reopening the proceeding to take additional evidence. 1 Pa. Code §35.23 

The Board's rules in 25 Pa. Code Chapter 21 do not supersede 1 Pa. Code 

§35.231. Richter Trucking Co. v. Department of Environmental Resources, 

EHB Docket No. 80-106-!1 (_issued April 24, 1984). 

Since permittee has petitioned the Board to allow permittee to sup 

plement the record with additional evidence after the ~earings have been 

closed, but before an adjudication has been issued, 1 Pa. Code §35.231 ap-

plies. 1 Pa. Code §35.23l(a) provides as follows: 

(_a)_ Petition to reopen. At any time after the 
conclusion of a hearing in a proceeding or adjourn-
ment thereof sine die, any participant in the pro-
ceeding may f~le with the presiding officer, if be-
fore issuance by the presiding officer of a propos~d 
report, otherwise with the agency head, a petition to 
reoperi the procePding for the purpose of taking addi­
tional evidence. Such petition shall set forth clearly 
the facts claimed to constitute grounds requiring re­
openlng of the proceeding, including material changes of 
fact or of law alleged to have occurred Since .the conclus­
ion of the hearing. (emphasis added) . 

Permittee's Petition to Supplement Record is denied because per-

mittee did not set forth clearly the grounds requiring reopening of the pro-

ceeding as required by 1 P.a. Code §35.231. Permittee's Petition to Supple-

ment Record consists of a recitation of facts that permittee alleges are re-
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levant, and of which permittee alleges it w2s not aware until after the 

close of the hearings and submission of final briefs. The Petition did 

not, however, cite 1 Pa. Code §35.231, or any other legal basis for supple­

menting the record or reopening the hearings. Although permittee alleges 

that the facts it wants added to the record are relevant, permittee did not 

explain why they would be necessary to the disoosition of this case. Also, 

permittee alleged that it was not aware of these facts until after the 

close of the hearings and submission of final briefs, but permittee·did not 

explain whether its ignorance was attributable to its own negligence, or 

attributable to circlli~stances beyond its control. 

Administrative rehearings are not matters of right, but pleas to 

the discretion of the agency. Asplundh Tree Expert Co. v. Unemployment Com­

pensation Board of Review, 80 Pa. Cmwlth 7, 9, 470 A.2d 1097, 1098 (1984). 

A petition for rehearing is properly denied unless it is shown that circum­

stances have changed or new evidence has become available. Fritz v. Depart­

ment of Transportation, 79 Pa. Cmwlth. 52, 54-55, 468 A.2d 538, 539 (1983). 

For the Board to grant a petition to reopen the record under 1 Pa. Code 

§35.231, at the very least, the petitioner must show that the additional evi­

dence was not examined at the hearings, and the eyidence relates to specific 

issues that are in contention. Bethlehem Mines Corporation v. Department of 

Environmental Resources, EHB Docket No .. 82-067-G (issued November 13, 1984). 

Since permittee has not presented persuasive reasons for the Board to allow 

permittee to supplement the record, permittee's petition is denied. 
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0 R D E R 

AND, Hm\T, this 29th day of .:I!uVJARY , 1985, the Petition to 

Suoolement Record filed by Alternate Energy Store, Inc., permittee,·on 

November 29, 1984 at EHB Docket No. 81-078-M, is denied. 

ENVIRON~1ENTAL HEARING BOARD 

1'-iember 

DATED: January 29, 1985 

cc: Bureau of Litigation 
John Wilmer, Esquire for DER 
Marc D. Jonas, Esquire of Hamburg, Rubin, Mullin 
& Maxwell for Permittee 
Richard c. Sheehan, Esquire for Appellant 
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CO.~f.1.10.\'h'EA LTH OF ?ENXSYL FA .\1/A 

:221 SORTH S'ECOSD STi\.EET 
THlRD FLOOR 

li.!o.RRlSBURG, PE.N~~SYLVA.:'llA 17101 
(717) 7Si ·.?-483 

O:RCT CORPORATION, 
Ap~llant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
Appellee 

Docket No. 84-009-M 

Issued February 1~,1985 

OPINION AND ORDER SUR 
APPEIL.7WI'• S MOTION FOR RECONSIDERATION 

Snyopsis 

Ap~llant ORCT Corporation's Motion for Reconsideration of the Board's 

Opinion and Order dated December 10, 1984, is oenied. Appellant offers no 

corrpe1ling or persuasive reasons for granting said rrotion. 25 Pa. Code 

§21.122. 

- 378-



C::;i.Tlion and Order C.ated Dec:.:i::>er 10, 1984, where .in the :2-::.a.!.·d d:!.s:r:.i ssed 

ORCT's ap?2al of a fifteP....n thousand dollar ($15,000.00) civil pe:-.alty 

c.ssessed by Cormo:rrv..'ealth of Pen.'1Sylvania, Deparbrent of Environrr,ental 

Resources (DER} as a result of ORCI'' s unpermitted surface mining opera-

tions. Dismissal was based U!X'n ORCI''s failure to post a bond or cash in 

the a;munt of the appealed-from civil penalty assessrrent, which is a sta-

tutorily mandated prerequisite for perfection of an appeal of a civil 

penalty assessment. Surface Mining Conservation and Reclamation Act (S.JI.:lCRA) 52 P.S. 

§1396.22; Clean Streams Law (CSL), 35 P.S. §691.605(b). 

The Board's Rules and Regulations with regard to motions for rehearing 

or reconsideration are as foll<Ms: 

(a} The Board may on its CMn rrotion or upon application of 
cour~el, within 20 days after a decision has been rendered, grant 
reargument before the Board en bane. Such action will be taken 
only for co.~lling and persuasive reasons, and will generally 
be limited to instances where: 

(1} Tne decision rests on a legal ground not considered 
by any party to t.}}e proceeding and that the parties in good faith 
should have had an opportunity to brief such question. 

(2) The crucial facts set forth in t.}}e application are 
not as stated in the decision and are such as would justify a 
reversal of the decision. In such a case recoP~ideration would 
only be granted if the evidence sought to be offered by the party 
requesting the reconsideration could not with due diligence have 
offered the evidence at the t.iJne of the hearing. 

25 Pa. Code §21.122. After careful and thorough review of ORCT' s motion and 

DER's response thereto, the Board finds that the grounds proffered by ORCT 

in support of its motion provide neither corrpelling nor persuasive reasons 

for grant.:i.ng ORCT' s notion. 
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fo.r;~al rrotion to dismiss, v.'r...ich the 3'-.ard received on Le::err-..,_'Pr 12 1 oa.o1 - ~ I --~ • • 

':r.'Jerefore, ORCT further argDes tr.at the Board's dismissal m:lSt have been 

based upon a letter fron1 a DER attorney dated October 31, 1984, received 

by the Board on November 2, 19 84. Counsel for ORCT alleges that he did not 

see this letter, which included an informal rrotion to dismiss, until receipt 

of DER's formal rrotion, which occurred after the Board's issuance of its 

Opinion and Order of December 10, 19 84. 

While counsel for ORCT makes no explicit argument as a result of these 

facts, ORCT's implicit argument must be that dismissal on December 10, 1984 

was impro:per due to an alleged lack of notice on ORCT' s part. Ho.Never, 

there is no merit to this argument for the following reasons. One, DER' s 

informal rrotion to dismiss contained in its letter dated October 31, 1984, 

indicated that Mr. Joseph Castellucci, a principal of ORCI'; was sent a copy 

of DER' s letter, thereby giving notice to ORCT of DER' s notion to dismiss. 

Second, and rrore importantly, com1Sel for ORCI' addressed the issue of lack 

of perfection--the only grounds used by the Board in support of its Opinion 

and Order which dismissed ORCT's appeal--in ORCT's "Reply to Rule to Show 

cause and Perfection of Appeal," dated Nove.""fiber 9 I 1984 and received by 

the Board on Noverrber 13, 1984. In fact, the Board addressed this issue 

in its Opinion and Order, wherein we stated: 

... prior to the receipt of ORCT' s reply (to the Board's 
Rule to Sho.N cause), the Board received on Novenber 2, 1984 
a letter (dated October 31, 1984) from DER requesting that ORCT's 
appeal be diSJ-nissed for lack of perfection. DER's letter of 
October 21 1984 indicated that I-1r. Castellucci was sent a copy 

I • 

of DER's letter; as yet, Mr. Castellucci (or anyone representing 
ORCT) has not specifically responded to DER's letter. Ho.Never, 
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Dece.1·rJ::>er 10, 1984) (e..;pJ-.asis ac16ec3). 'I':"'"lerefore, ORCT' s rotion for recon-

sic3eration cannot be grantec3 up:>n an allegec3 lack of notice on ORCT' s part. 

T'nirq, ORCT argues that the Board's Rules and Regulations, 25 pa. 

Code §21.52(c), require the Board to treat a civil penalty assessment appeal 

filed without posting of cash or bond as a skeleton appeal, thereby permitting 

appellant to post cash or bond beyond the statutorily mandated thirty (30) 

day appeal period. HCJV..lever, as DER correctly points out in its reply to 

ORCT's rrotion, Section 21.52 (c) allo.vs the Board to accept an appeal as a 

skeleton appeal only if the tineliness requirements of Section 21.52 have 

been met and the provisions of Section 21.51, relating to form and content 

·of the appeal, have not been met. By virtue of Section 21. 52, minor ornis-

sions of infonna.tion in the notice of appeal filec3 with the Board will not 

necessarily result in dismissal. HCJV.lever, ORCT cites no authority (and 

indeed the Board can find none) in support of the contention that Section 

21.52 of 25 Pa. Code applies to an appeal \vhich fails to rreet the st.atuto~-y 

reguire~nts concerning suh.rrssion of cash or bond as a prerequisite for 

perfecting an appeal of a civil penalty assessrrent. ~~PA 52 ~.S. §1396.22; 

CSL, 35 P.S·. §691.605 (b). 

Finally, ORCT advances a nUll"ber of unsupported arguments which essentially 

state that ORCT submitted a bond, albeit a self-bond, and if DER or the 

Eoard viewed t.t"'le form of bond as lirproper, then dismissal without affording 

ORCT an opportunity to remedy such a defect was un',..;arranted·. Again, counselor 

for ORCI' misses the point. As the Board noted in its Opinion and Order, 
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co:::seq-uences of OR..."'T' s mist.aken atteiTipt to .:post a self tone, apparently 

due to ORCT' s rrisreading of S!-1CRA, rrr..JSt necessarily fall U:?On ORCT, which 

has offered no compelling or pers"Gasive reason for granting its J1.10tion 

for Reconsioeration. Accordingly, the Board enters the follo..ving order. 

ORDER 

.!lJID NOW, this 11th day of February ,19 85, ORCT' s Motion for Recon-

sioeration is denied. 

D.Z~TED: February 11, 1985 

cc: Bureau of Litigation 
Joseph K. Kaput, Esq. 
J. Philip BrQ!berg, Esq. 
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OiRIN BROTHERS I 

-Appellant 

v. 

J 
jj 

; •. ·---_;_~·:"":_-__ -~-=--._:-~--~-=-~---_!". --:.-- -: .; 
-. - -- . - -.-_-----: . __ --~- -. :.- r~r-:---:.:...-__ - •. -

COM,"r:ONWEALTH 0~ P_E~:\'SYLf'.4iliA - , : 
:: --- -~ 

-~ E!\VIROX~1E'-'T.4L.HEARI~G HO.~R.D ·"-:->"7: 

.-

. --- . . -t-.. 
221 ,_OR.7H SECO!-ou~ET 
- - '· T~iiW FLOOR. 

HARRISBURG. PEI.,.'NSYLVA.."«A. 17iOJ 
-_ -(717) 7£7·3483 

-• -· 

--
. --·­

·-·-

Docket No. 84-283-M 

(issued 2-13-85) 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
"·-;· - . ·.· -.. ---~-·-... -· ···:· ... : ......... : .·-:. ----:-.--:- ·.::-:~ .. : - :·-· ·- -

Appellee 

and 

CITY OF ,E.~TON 
BOROUGH i' OF WilSON -
PAL"'1ER ID~SHIP 
BOROUGH OF WEST EAS'ION 
FORYS 'IU~SHIP 

·. _.·-:. - -

'.&0 RIVERS AREA ·CQ~CE COUNCIL 
EAS'ION A.~ JOINI' S:EXVER AUI'HORITY 
SAVE OUR LEHIGH VALLEY ~lENT 

Intervenors 

OPINI~ SUR 
PETITION FOR SUPERSEDEAS 

Svnopsis 

The Board's opinion in support of its supersedeas order of Decea-nber 21, 1984 

sets forth a number of reasons for granting appellant Chrin Brothers' peti tian for 
- - . 

supersedeas fran DER's order of July 18, 1984, 'Which required closure of Chrin-

landfill by December 31, 1984. 
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-~-·¥·=·~----·¥ :¥_.., ___ ·--·¥ --~-,- -- --.- -- .. - .. --. _.:_-.-~ ... .: ....... --·~ 
=- _ .uct:c:s to De a:rs1cerec :an oen!-YJ!!l...'ll...Y)g wne1:...'1er or no,_ irreparcbl e ha:.t.1ll 

-
-·-.-~ ·- ··:...:;:__ -;;;; -~ ..;.·.:·;;;; ___ -:_- - :-;;..·::., .. • c ::.. «_-:..,_ ~ -~- ·- -· .:· :· -,.-;--:_ -=.::.: ~ __ : -,;;, .¥ - ,_-- ' . .· ---~~;. :. ,...... . - .. -~· ~ ... ·.,. ·'· -

ensr..:s :J.!1Cln:e: ezpe.:::se of~ w.1.th DER s or~--i l .... ss o ... cus~CI":lers; aT1:::, 

significant fi~a'l harm 25 PeL Code §2LJ8 (a) (1). All of the above-cited 

. . 

Aa:e11ant i!!.so d:::ma::sbates a likelihc:x::ld of orev-ailinc on the me:d ts. -· - . . . -
25 Pa. GJae S21.78(a) (2). 'Die eviDence presented to date did not establish that 

·- -
Ou:in Janilfill ~ t:he suw:ce of the "VOlatile organic CallfOunds (VOC' s) found 

in both cn-si:te :umit:or.iJ:Jg liiPlls and off-site residential -wells. 

-· ~nard: also ..]..,,tSbat:es no likelihoOd of injury to the public. 25 

!'a- Code SZL 78(a) (3) _ :Rather, in v.i.ew of the public interest in the orderly 

.. - . - ·- - - -· ·-· . 

the 

wmicipali:ties• stat:utm:y duties to pa>vide sane, ·DER 1 s statutory duty to develop 

ar:ea-;.;dde p1aDning of solid liiBSte disposal facilities, and the landfill space 

crisis lillida exists iD sootheastem Pennsylvania, the injury to the public fran 

payiDg ex• essi:ve - eM UJI:s :fer so] id waste disposal at al t:£=rnate si t.es would 

halliE! beeD significant had agpllant•s petition for supersedeas been denied. 

A£p-Uant also oesnausb:ates t:bat. no nuisance or significant pollution or 

significant haza:ni to heal.th cr safety either exists or is threatened. 25 Pa. Code 

§21.78(b)_ Al.thangh Ouin Janafill exceeded its originally pennitted vertical 

elevat:ial ~ s:i.xty 160) :feet. no DUi.sance or significant environmental hann 
-· ... ·- ' c 

·- . . ::: -

'HaS p:csu:at si:nce the ane-to -one waste to soil ratio necessary for leachate 

ftiJOVat:i.cm at OJri.D•s Dil'bu:a1 :reuuuati.cn landfill was maintained throughout 

the site .. ID ~ altemat:i:ve. aoe tO JlER• s _non-action with regard to Olrin 1 s 

violaticm of it:s originally peuait:tea ~cal elevation, DER either ratified 
-

the elevatioo. wai:wed it as a g:roaads far closure, or was estopped from asserting 

it:. as a g:tuuuc!; :far closure .. 
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't"i -=1 1·· 
• -""---.) I no si gT1ifica"1t :::oljution o:: s.ignific:~nt r,azarc to h:.alth or 

sa: :-;:y ".·:as -orese..'1t as a result c: t..'~Je ::e-:e:::tion of VOC' s ir. both o~-si te 

rroni toring wells and of£-si te resiaential v..>ells. 25 Pa. COOe §21. 78 (b)_ T'ne 

record ~as bereft of any ~vicence explaining the confiaence level associate~ 

wi. th levels of vex:: • s found belCM" the method detection l.imi ts of EPA 1'1et.f)od 624. 

In addition, only one detection of a vex:: (out of 15 vex:: • s detected 18 times 

in 65 samples) above EPA • s recrnrnended arrbient water quali t:y standard die not 

fu.~sh a sufficient basis for the Board to affir.m DER's use of EPA's cancer 

risk assessment model to establish the presence of a significant hazard to 

health or safety. 
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CHRIN .BROJ.'HERS 
. . I 

· :;·:.. Appellant 
Docket No. 84-283-M 

Issued: February 13, 1985 
...... •' .... " .. 

COMMONWEALTH OF PENNSYLVANIA 
. DEPARTMENT OF ENVIRONMENTAL RESOURCES 

·.· : :. •.~ ·- · Appellee .. 

and . .. . 
. CITY OF . EASTON I 

. BOROUGH OF WilSON I . . .... 

PAIMER TOWNSHIP I 
BOROUGH OF WEST EASTON, 
FORKS TOWNSHIP I 

..... ~ :~ . : .. .. 
. . ·"/f.·.:_ .. 

'n\0 RIVERS AREA CCM'£RCE COUNCIL, 
EASTON AREA JOINT S~-vER AUTHORITY I 
SAVE OUR LEHIGH VALLEY ENVIRONMENI' I 

Intervenors 

OPINION SUR 
PETITION FOR SUPERSEDEAS 

Appellant Olrin Brothers,· a general partnership. which owns and operates 
. . 

..; .•. cbrin·-IandfU 1-r--loca.EecLen...Indust:da.l. Dri.ve._in.Wllliams--Townsbip.,.~ ~ton._. 
. . 

.... :.:_··. : -:-.. : .. :· 
County, Pennsylvania, filed on August 13, 1984 an appeal of, and petition for 

. . . .... --~:._~;.:_:_~~-. .. .. : . '. 

supersedeas from, an order of the Cormonwealth of Pennsylvania, Department 
. . 

:.· ·' ·· .. 
~ · of: EnviroP.rrental-Resources ... ·tDmh· .da:hed -July -18, 1984 ~ · ,,...BER' s-'tQr.Cerr-in-'"'.,. ... ' 

addition to assessing a civil penalty against appellant in the arrount of 
. \ 

\ 
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fort-.t-five thousand; two hundred and forty dollars ($45,240.00), also 

. required appellant to undertake the follCMing activities: 

1. By no latar than August 15, 1984, Ol.rin shall complete 
all improverrents and rrodifications to the existing leachate collec-

- -~ tion- and. handling system at the Chrin Landfill specified in the 
Chrin Landfill Final Closure Plan (submitted to, but never fonrally 
approved by, DER) and shall provide that all lea~~te collected in 
the leachate collection lines and rranholes be directed into the 
City of Easton Sewage System or other disp::>sal facilities approved 
by the Department. 

2. By no later than August 15 1 19 84 1 Ol.rin shall irrq;>lerrent 
an expanded groundwater rronitoring program at the Chrin Landfill 
in· accordance with the Chrin Landfill Final Closure Plan. Said 
program shall include:. 

a. The installation of two new groundwater rronitoring 
wells in the locations shCMn on Sheet "1" of "7" 
of the plans submitted to the Depart:.rrent on 
October 10 1 1983, by no later than August 15, 1984. 

b •. The anal¢~ of samples..~. as, E?Zt of _the._r:~ed. -· .. .: 
. quarterly rronitoring program, from the existing ground­
water rronitoring wells and the two new groundwater 
rronitoring wells for the following parameters: 

c. 

1) 'IDS 
__ ..... 2L ... cadmium (Total) 

3) Ol.romium (Total) 
4) lead (Total) 
5) Zinc (Total) 
6) Volatiles Organic Compounds 
7) Copper (Total) 
·8) Nickel (Total) . , .- .... ;... 

9) Phenols 
10) Cyanide 
11) Other pararreters listed on the 

Departrrent' s quarterly and annual 
groundwater rroni taring rep::>rt forms 

The submission to the Deoartrnent of annUa.l reports 
evaluating the effectiv~ess of the groundwater rroni­
toring program and including recorrme.r1da tions as to 
proposed changes to the program for the upcoming year. 
Tne first such annual report shall be subrrii tted by no 
later than Septerrber-1 1 1985. 

3. By no later than September 1, 1984, Chrin shall det.ennine if 
the existi..""lg grormdwater rronitoring wells designated as J:1Plv HP3 and 
NP4 in t.,.e Chrin Landfill Final Closure Plan are adequate for t.he 
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,·. · ·' · putpo~~- c:;f· ,_~;rltc;i~~~-~'£1~~';6i':~~:\~i~fii:·tandfiil.·r~~~\he: ~~Urd..~ter · 
. and shall submit a report of the determination to the Deoart:nient. If 

· .. ~the Depa.£tm:nt detennines- tha.t"ciz?.y of these· existing· welis ·are ·inaae­
. quate for said purpose, Olrin shall: m::xlify or reconstruct each inade­
·:· quate well to render it adequate for said pu..-rposes within 30 days of 

· - being notified in 'writing by the Deparbnent of the need to llDdify .•· · 
·:.·or reconstruct said well or wells. ···'·, .,,,:,_;···~.: · · · .. 

. , ::·:-::·~·.:~~.!.'.:· ,.~ : .. __ : ,~__.--. ,. ··~ ·-.. ···- ... -~-- .· .·-:-· ._·---·. .-~.-~---

. -': _ 4. Olrin shall 'Cease all solid waste disposal ·o~~ations at 
.. the Olr.in landfill by no later than December 31, 1984. · From the .. 

.. date of. this Order until December 31, 1984, Chrin shall conduct 
:- solid waste disposal operations at the Olrin Landfill in accordance 
:.:.. .. with 25 Pa. Code Chapt;er 75 .~d .sha._U l.i¢.t disposal o~rations_to __ 

filling in depressions and establishing a crown on the top plateau 
of the site. · , :~. · .. · · · 

.~ --,:.: '5;a :\~; ~ later than Au~t.15, 1984, Chrin. ~ii submit to 

. the Depari::ITYant a grading, terracing and stabilization plan and schedule 
-~·-to..bx:.ing.-.the-western_and_IJO:t....theJ::u~ slopes-into c:orcpliance .:with .. G5~P~~- .. _. ....... _ 

Code Olapter 75 by no later than October 1, 1984. Upon Department 
approval or m:xlification of said plan in writing, Chrin shall irrmedi-

. ately implement the plan as approved or ·rrodified. . . ...... 
. . -.... ·•···.· ... :···· .· ... ,, ....... . 

··.::,- _,. 

6. By no later than September 1, 1984, Chrin shall submit to 
..... ·.-.the ·Depar-tment · prelim.ina.ry -plans. -shOW"ing the anticipated -final· .. tope-.- , ,,.... . _., 

graphy of the Chrin Landfill after completion of closure in accordance 
. with Paragraphs "4" and "5" herein. Olrin shall submit to the Depart­
·roent.final plans of the closed landfill within 30 days of termination 

. . of waste disposal operations • 

.-u ........ ,·1::-"" By:ono,....later •·tharruaneary· 3lp·l985 ,~Chrin' shall· complete · ...-~- _, .. 
installation of the gas rranagerrent system specified in the. Orrin 
Landfill Final Closure Plan. 

8. By no later than August 1, 1984, Chrin shall submit to the 
Deparbnent the 1983 Annual Report for the Chrin Landfill. 

9. By no later than September ·1, 1984, Olrin shall submit to 
the Departirent an acceptable collateral bond on fo:rms provided by, 
the DepartrrP._nt for the operation of. the Chrin landfill. The bond. 
shall comply with the requirerrents of Section 505 of the Solid Waste 

. Act, shall be in the a.rrount of one hundred fifty-nine thousand two 
~ ~)mndrea fifty dollars 1$159, 250: oo )', and shall narre the Cormonwealth 

of Pen:P.sylvania as obligee. . · · · 

On August 24, 1984, after conducting a conference with appell~t's ~d 

_ DER' s co\JI"'.sel, the Board is~\.!~ _a _l.imi t~ S_lJpex:s~eas _ o~der w~!l-~t;~~2-~, _ 

the date for compliance with the above-numbered paragraphs 1, 2a, 3, 5, and 
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6 until CCtober 31, 1984. ··All the other portions. of DER's ·order .. of July 18, 
~- . ---- . 

1984 remained in full force and effect. /1.s of the da~ o{ this opinion,· all 

the above-quoted portions of DER Is order have be=>_n CO!l'lplied with by the 
. . --··.. ~. - - .. . . ··:. :· .. ,. 

scheduled dates or are scheduled to be canplied with by the dates indicated. 
. .. . . . . 

The only issue. herein is. the remaining portion of DER's order, paragraph· 
::,:-.-· 

number four, regarding the cessation of solid waste disposal operations by 

December 31, 1984. 

On October 5, 1984, the Board granted intervention to a local citizens' 

group named Save OUr lehigh Valley Envirornnent (SOLVE) • On October 30, 1984, 

the Board likewise grante§. intervention to the following en_!ities: City of 

Easton; Borough of Wilson, Palmer Township, Borough of West Easton; Forks 

Township; Two Rivers Area Cornrerce Council (TRACC); and Easton Area Joint 

Sewer Authority. That brought the total mmber of parties to ten, quite 
~ - - ~ 

likely a Board "record, although not surprising given the high stakes involved 

here and the landfill space crisis which exists in southeastern Pennsylvania. 

It should be noted for tl:te sake of_ clarity. that SOLVE inte~ened_ on ~e side 

of DER while the other entities cited above intervened on the side of appellant. 

On November 1, 2, 5, 14 and 16, and December 10, 11, 12, 1984, Board 

.a...- MembeJ:; -Anthony.;J .....Mazullo.r:ul~onducted--hearings .to deteDD.ine:wbether...appel~ _ ... -

!ant's Petition for Supersedeas should be granted or de~ed pursuant 1;0 25 

Pa. Code §2L78. A view of the site and the surrounding area was_ conducted 

' . .....-.~""Welz. c:"'FOl.lowing thereonelusi:on :of -the--supersedeas· heari.R.gs-, and.:. due ~--- -~ -· 

the then in1?ending DER-ordered closure date of Decenlber 31, 1984, the Board 

issued on December 21, 1984, an order granting appellant Chrin Brothers' 

... =-petlf.ion=fot ·saperse:Ieas;· the--erder-we:s· issued ·prior t& the· Beard!s-~eG:e-ipt..-----
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. ir:::~~~:e=~~!~~~i!~~f~~~~~"~~+~2';~~~;c;'l!:::::;;:;o·.::~::~.·.:,~~-."·~ 
, . ·- :· · ~-- ~- that the Board has ·received all the notes of testinony for the ;: • · 

.•. -·_:::· ,, .•.;· __ ~·t:'' --~·_::·~:-·:._ . ....... ·;~~-"'!:"- ~----~-: :.:·:·:..:: .• :-:···.--. :· _: • .• .; -~--~- •• . : ~::··<:.--.-:·:·:.··. --_~-... :~<·.~::· ... _·:::·- .. ~. ·--:: ::.:··•··.- .... -·:-·:·-.·; ·-:.'•,_ ::.· .. _·_ >' 

: · ·super~~~- h~fugs, ~d after a coirplete--~d ~..ls-tive review. th~~f, · · 
-·>:;-~~~··;_-::::~-~~::.~:~;~-~-~~-:-~--~:-~~:~:~-:::->;·:· .··-_- :- _:·.~--~~~-~~:~·-_··. : _:.~-:-:·:·_.':. . _;• -·4·._-:·:~---_;:-~ ----~~~~----~~- ~._.;.:~:-_ :·· ---~->·~_ 

·_ ~ th~ Eoard' ~ opinion in support. of its order _of Dece.'tlber 21, 1984, is set -~ ' 

. L.:~f~-~-.~ .. ~.:~}__;_-.-.:_._-~_-·_;;_~ ... :_• .;%~·4'i~~{, ;, ·<';;~fi:.~. "''~i;i'J[,.,c •iJ.c~i •· · · 
- ·_ · .. -::::: ·.-

.: -. :·-~,: .::: .. ~e l?ur_den of proof at this stage of the proceedings r~ts upo~ . 
---~:2 ~ ~~:!]~:·-~t~~~y~~~!~~~-~~-:~~~-~. ·--~~; --~-~:·:·: .... <·;_.: ~:~- _.: r. .. •• _·::~f":::~. :~-~-~~r~~~(-::·~----~~-: ~::. : :-.. :~::--~~:~-;~;::r:~-:.::: .. :_:7::.. - _._.:·-~. . - _;_.:.:._. -~-~~~-:--.-~; .. ·:::~::·-~---~~ •• • -.. . 

:.::.~ q:g:g_el;.l,.a.t}t; ··purs~t to .. ~d.Ryl~_anq~tions, 25 Pa •.. Code §21.10l(a), 
. . •.. - ·.. -~-- .. .. . .. ~- ·-··. -- . . . . . . . . 

-·-..: -·· .-·"::::· ..... ··- --: · .. ·-. 

in that ·appellant 'is "asserting ,the affirmative" in its Petition for 
' .. :-·--:--:!~ ... --~--~- ...... ·----

S~rsedeas ~ .... _ :~; ~'~-~-· 
;.~·--~-'"-"·"·"· ... :._· ... ~-:·:- ·: .. :~·-.~:~:.· ... :: -~:;:.::~. ----~ -~-.. ·· 

:· - ·. ~-~ ... ~--~-_:'~- .:-·· 
.. ···- . -· · .... ~ .... -· ... 

.. -··· . 

. .. ·-
.......... -~ . ' ... ·.~· . . ·- . 

___-_:.. ___ :_j~he:r:E;.-a pa.rt~eeks relle.f....fx:om,.tb~ ~d. pursuant :to ..a -Petition .for __ ----
~ -··· . 

· Supersedeas~ the provisions of 25 Pa. Code ·§21. 78 in its- entirety govez:n 
' --;:_:-·~.-:··; =?'~~-. •': ·.,,, ·"r'" •· · - • .~ •• , ;: .... • :•.". 0 . · 

th~ standards . to be applied by the Board in reaching its -decision .. 

_ __.:___~.the, pi:ovisions oLSect.i..oiL2L.1a (a). U) ,.. appellant ..IIDJSt .denx:mstrate -­

. that it will s"uffer "irreparable hann" if the relief, requested is to be 
. . 

granted by the Board. The te:rm "irreparable harm" is not defined in the 

........ EoardtS-Rules._and-BegulationS.,...and,.._we....£ee~,:.p.z::operly __ so. _How.e.v:erp.-the..Boa..z::d ...... 

has considered appeals wherein various factors have been found to constitute 

"irreparable harm," e.g., the expense of compliance with DER orders, William 

~- •·Fiore; --djbfa Municipal and ... ~tri.a],..-,Disposal--Company v. --DER,· .-EI:m Doeket. ..... • ·. · · 

No. 83.:..160-G (0&0~ August 24, 1983}; loss of customers, Fiore, suprai and, 

·significant financial or economic harm, Lawrence Coal CorrpanY v .. DER, 1982 

EHB 457. 

1 The ~d's December 21, i984, order. was based uoon a review of the 
notes of testi.nony for the hearings conducted on November 1, 2, S, 14 and 
16, 1984, as well as the hearing examiner's voluminous notes taken at the 
hearings conducted on December 10, 11 and 12, 19 84. 
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: ... · 
·'·" 

Ih the inStant apPeal~ all. of the ~ve factors aJ:"~ present, and are 

significant. 'Ihe testirrony elicited at the hearings establishes to the 
.... 

satisfaction of the Board that the only _environmentally sound manner in 

-·which the "canyon area" rray "be closed·; without de"OOsit of solid -w-aste ·· . . 
. therein,· would reCruire the deposition of approximately thr~ .huncked . :. 

thousand (300,000) cubic yards of cover material therein, at an estimated 

-··average cost of fen dollars· {$10.00) -per cubic yard, or a total cost of 

~ee million dollars ($3,000,000'.00). Although testi.rrony was offered by 

DER to establish the "canyon area" could remain unfilled and properly closed 

arid nof:. cause environmental prol:Slem5 ·so long as proper erosion ·and sedimenta-

tion controls were constructed--using sedimentation basins, etc.--we are of 

the opinion that the toFOgraphy and the presence of trash constituting one 

side -of the "~yon" militates against "effective environmental control of 

surface water runoff. No evidence was offered to base a finding that de-

position of waste in the "canyon area" would pose a threat .to the environ-

rnent; in fact, DER staff personnel testified that waste presently on the 

site and in excess of originally permitted vertical elevations should be 

rerroved and redeposited in the canyon area. 'Iherefore, because DER's order 

compelled cessation of solid waste disposal at the site, and because the 

canyon area if left unfilled poses a.serious threat of environmental Harm 

due to erosion and exce;...,ive sedi.rrentation flCM, and because DER'·s order 

requires cessation of waste dispo~al operations at the site,_ appellant's 

only environmentally sound alternative in compliance with DER's order is 

to fill. the "canyon area" with cover material, and the cost -of corrpliance 

with DER's order would constitute irreparable harm to appellant. 
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·.,·· ___ ;_\··.:. -':~_:· _.~;;;::~~~;:-_:;~:~~:~;:;~:.t.:::~~~~~~~~i~~~~~~rr~~f~_~P~\'': . .·· ..... :· . . . . . .. 
. _.,,,: .... ,._Another factor to be considered as __ oonstituting "irreoarable ha.rm" 

. · .. ·_·_ -·: .. _;:·: ·· ___ :... ;~-- ·-::::.;· -: - . -:~-- ~- ..... ~~~7-~~-~~-~~~:;~;:~.; ~-_;;:~.~~ ~ -:~-~-~ :/ ;~~~\--~~~:~~~f--~-:7-2;~~~;~~;~_:.~~<-:-~~~~~~~ .. ~>; -_:· : --~- ~.--~ ·._ ;· \:~ .. :;: _:: -:~~ ... . . - .. ;_~ .. -: ___ :_ .... - . _- " :\ . 
.. is loss· of custcircers ~--:·_-Appellant ·presented uncontroverted testi.rrony at the 

.. . :_-· · ~· ··<-;~ > ... i/l.: · ~:-~;~;t':~[t~~~~;·:~;:%tS!.;o(¥";..;:~~r~vf~:~i'~ :.If:ci&.~~~::~t-;i(I'?:~z~C:> · .. ·:: . ~ ·· ·: . . . · -. ·':·: , , . • . : .. . 
. ··. hearmgs establis..hing that they had lost approXJ.Irately thirty percent (30%) 

· ·--~ -_ .... _ ._ .. - ~--~·:_~~:~- __ ·: __ -.. ~=~_-.. : :--~~~~~--;:::~:~:~~~~~-·-:~-~~~---~~::r~ ~:>· .. :)~~:~t:_}_:·-:··(.:_ . -~}: -:-- · -~~~:..-~;·:. ~~ .. ·_·:_·;: > .. ·~;_ ... :. ·.- · ·· - :· 

·of their C:ormercial :·eust:ome.rs· a.S· .. a direct. result of DER's order, becau5e of 
..- . :~:- · · .. ·. -~:~ ~ ~ . ··: 7 :_: · ~-~~:: ::;\~i:~'i'" ... ·:4.:- ;:,,.:~~~-~I~}~~:-~~-:-~~ :~>~~;~-~:~~~--:~s.i~-~- .-~-~;~J:i+.~ -~~{(.~~·-::·~~~ ~~--~: .. ;·;~~~;;i>% ~~:.~~~..,". ·· .. :~: _,-.~-~- .. ~ · :·· :. '~. :·-.. ~ ... .-. · .. ~ ~ :·~ .: :~. . .. . ~- -~ .. :.. : . . . . 

. :' the uncertainty generated 'in' the'~-t:Y'abciut: the futUre availabilitY . 
. . . . . ~·. -~~··: .. · .. . ... ~_-:;::·.:·. :-:_._-_.::_; ·:·--:' ~-~}-.. _/_.._:_~_~-... -~ ··.•. ::.· .. · .. . _.~~·--·.~-~; . ~- ;~ ~{.:·-. ~;.7_--~· ·.. . . . .·. ,. - . . :. .. 

·• . of the site_ for-landfill pW:poses."!s':_There is no question that if a suoersedeas 
·. ·:- -~--- · _-:::-~~ · · _: .. ~(~~->:·:~-~--~~-~:~~~:..~~~~~~-~J~-~7~ ~~~-~;.-::r~-:~~~~;~-~:--· :~ :-:·~~~~:;::~~~-:-~::;;!?~~-f~~~~--;~:.:i(. ~ ::~~: -.:.·.~~ :: .; > ·, __ .. ·:_.. :-: ... ;·:. ··.. --- ... .._. -~· ·. -~- ~ · .. · 

is not granted,·. all of appellant's customers will be lost. In addition to the 
. ·... . .. . ··.·· . . 

·: :: •. - .. • .• : · .. l ::(:·~-~-~ >~-;-~:-·- .. ~· ..... . . ':· .. i.·:· .. ~-:->= :'-;'"'"' 

lo~s of coomercial customers p~es~tly experienced by appellants, municipal . . . . .. . . · .. · . .. .. .... ,.. ... . 
.. .... ·:_·. ~ 

cus~s '():f appellants would be. iost ·at least for one year if the landfill 
.• . ~-

. .. :-.- ... 

were closed for the receipt of waste by December 31, 1984 ~ Such loss of 
··:·---. 

cust:ome'rs, both ccXrmercial am municipal, adds to the extent of harm 
;·· . . ::.~. 
. '.···· 

threatened. ~ and suf~ered by appellants~ · 

A further factor ·present ·herein is the harm apf,ellants would suffer 
_: ___ ....... ~.. .. . ·-·· 

~:th~·--te~tion of ~p~ii~t~~:i~dfill and ~cavating operations if 
~.. . . 
_;· ·. ~-: ·: 

cOmpliance with DER' s order is upheld. The te:r:mination ·of ·these two operations 
.. : ... ·:·· 

would cause the loss of approximately twenty-eight (28) jobs, and the con­

comitant loss of revenue to. appellants generated by employee labor. 

The presence of all of the above factors of loss to the appellants are 

·sufficient to constitute irreparable ha •. ....ffi to appella...11ts should their . . . . . 
'7"'. -~ •· ~- .... - .. .:·.:.:: .•. :··:_:--::·:::--·::·· •· .. --~: • .;.·.··--~ ........ . 

Petition for Supersedeas be denied. ~ever, appellants must also prevail 
. . . . 

on the remaining standards pursuant to 25 Pa. Code §21. 78. in order to be 

gr~ted a ~u:Persedeas order fr~ ·:_the Board •.. · Carroll Township Authority 
' . - . ... . -. .. : .... -·: ."";·. ·. · .. ~ -

v. DER,. EHB. Docket No.· 82~290-H (0&0, January 6, 1983). 

The second standard to be applied in the supersedeas proceeding is 
.. . 

the likelihood. of appellants prevailing on the merits. 25 Pa. Code §21.78 

(a) (2) • In order for appellant herein to be considered likely to prevail 



on the merits~ appellants must show t:hat the Board iS likely~ cOnclude 
. . - . - - = ~-- -

- -

that DER's order constituted an abuse of discretion. Al::nDrid Wazelle v. 

DER and Borough of Punx.su"-._awney, EHB Docket N:::>. 83-063-G (0&0, liJveni:er 13, 

1984). 
. -

The only portion of the order at-is.::.-ue herein is paragraph four -. - , 

thereof whereby appellants are reC_ruired to cease all solid waste disposal 

operations at ·the site by December 31, 1984. 'ihe testimony addtred at 

~e hearings from all parties establ j shes that the pr:in'm:y basis for closure . .. 
· was cont.amina.tion of offsite residential.. we11s caused bY alleged migration 

of pollutants from the landfill site into the residentia1 we11s. 

Chrin' s experts testified that in their opinion the landfill_ was not the 

source of the pollutants found in the residentia1 wells. '1bey a1so testi-

fied that furt;her studies are necessacy in order to accurately detenni.ne 

the_ source of the pollutants found, especially in view of the Presence of 

old and present induStrial activities in close proximity to the landfill 

and the residential wells. 

Wnile all parties agree on the fact of the presence of priority pol-

lutants (volatile organic canpounds) in the wells in the area, both onsite 

noni toring wells and neighboring residential wells, there is shafP dis-
. . 

agree.-rent concerning the source, or· sources, of the pollutants. 

DER and SOLVE alleg-2: that the landfill is the source of the presence 

of the pollutants in the neighboring residential wells. In support of 

this allegation, DER and SOLVE introduced expert testinony to show that the 

pollutants originate at the landfill, as shown by th~ preSence in the - . - - --

landfill rronitoring wells, and migrate into residential wells due to the 

direction of the groundwater flow. According to their experts, the g:rouna.,.,-a.-ter 
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. -~- -~'~.:/·;·~·:. ·:;;. ·· · .. -~ .. < !-= ·---=-·'"~ .... : _:- - . _ .. ·:;:: .. -- -.: :. :~:~·::, .-:,·~~;~;:·1...:1~P~~"::·_~:-~-:--~~~~~-~~;~;~ft~!~~-:f.7~::~-;:.;;_~y.2~~~-~~~;~ .;-;:::-~¥-<i ::_):~ ,-·!·f:::~r_...~~~;·~·~: -:-;""'···· :: •.. 
. -~ J:n the area flows fran the landfill both nortlrwest ~ard the . residential . • . 
· .. :_· :·,:.:._· .-: · >->-- :;~ · -~~ • . : _: ·: ,\_,~:.:; -~_-·:- ~- · '~:.·,,:V~·::; :.~.~-/:'c<:~-~--~~~:·~::~-~~-~<.· · .. ·::;·.:~~~, ·~.::·'~:.:·:·,~-~~:·::~ .. , : . ,-, ·• ~>~_-. 

wells _.m Glendon and _sou~~t _ tcJi..J.~d ~e -~sidential wells in Y'JOrgan Valley. · 
o ot-~-· .:~-:. ~-:'.\:"'- ·.·:.- ., ,_ ::·:~~::·_,·~~:·.": ·.:·· ... :~ ... ~·~:~:~'~~~~~- -~-, ~···:-.-·;:~- ·=-,;~~-~-.. ~---···~':~-~:··:,:~:~~--~~~~~::··-:; .. -"':'···:._. M 

--_ Olrin's experts concede the presence of pollutants ll"l. both the ~ni- ~:,·:,._, · 
. . . ·.: ·:.:._::·.~~-- .. ,.·;-.:. ·- -__ ·-:·· .,. .. =~: ·o: ·- ~-- • •• _-;.--~:~~--;.,._: .-:-:- .• :~-~ :--= ~=-;~:::: ·;.!.;:.~.:- ~~·::·-~40--·~~~;::;~--;~/~:~;.=t~- =. ~-.• :··:~ .• 

· taring wells and residential wells, although there is disagreement concerning 

the -Ieve~-:of- ~liu~~- f~:d-~~~·~~~~~~~~ri> while _:~in 1 s~~~~,:~~~ 
.. - --~·::.- ··. . .. . 

~eded·. t.h~t"th~ · ~ai ~oUrt&..~4;"~i~~'}is to i:he/~~thi~:~;:.-~~~;~-~~d~ :~~- ... 
- :- . ,· . .; . ~-.. . : .. :. 

agree th~t thm. ·is· a southwest .cOmponent ~- the groundwater flow~ .However, 
~ ---~ ~:-~· -;<·· ·.-.· ...... -·~. ~-:·:·-··.~· ••• ~~. _: • .:_.--:_:-:.:;~~;;.;:.~.:.:·. ~-.:·---~:~:.:/:-::~·- -~.. .• • •• -... :. ·-~·.- • ~-

. Orrin IS ~ COnClude that the. mere fact Of groundwater . flOW direction 
.. -· . 

is _}.nsufficient to pinpoint the· landfill ·as a source of the pollutants, let 

alone the sole source of the pollutants.<. . . '.:. ~~ 

SOLVE 1 s expert considered only the landfill as the possible source 

: /c>f the presence of pollutants in concluding that the landfill was the source j . .. 

of the pollutants. · However, he also expressed concern about other industrial 

sites in the cu;:ea as possible .sources of the pollutants.. Moreover, he also 
. . . . . . . 

conceded that. the Iehigh canal. cOuld be a possible source of the pollutants 
. . 0 . . 

found in the residential wells in the Glendon ·area. 'lllere·was disagreement 

between· DER 1 s expert and SOLVE 1 s expert on the significance of the water 
- . . . 

qbali.ty of the UililalTed tributary located south of the landfill, the flow of 

which is partially groundwater and partially surface water. DER 1 s expert:: 

contended that the unnaned tributary is a divide and therefore qny wells 
. . e 

.. -- ... - ... -. .. . .. 

located southwest of the tributary could not be contaminated by groundwater 

flCM from the landfill, yet pollutants were found in some resi~eritial wells 

southwest of the tributary. SOLVE's expert cOntended that. the tlllilaired 

tributary is not a divide, therefore the gro~ater flowing fran th~ land­

fill could be the source of pollutants in those wells southwest of the · -tributary. However, the tributary, when tested, albeit on only one occasion, 

did not contain any pollutants, despite the fact that a portion of its fl<::NV 
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;,:~:: -~~ :~~~~a~er..: .. ~~~-~e.. ~~~i~i. _ ~o,: ri() __ t~s~- we~e co~ucted by SOLVE · 

·orDER, or by their e.--.cperts, to deterritine the so~~ or--sources of the 
·•.·. '.':.:. :;~-~: __ ::· --.. -. :. _; .. . . ·;~~:·:.· -~:.- ... 

·< pollutaz:its found. in the area· southwest of the unnamed trib~tary. Finally, 
·. ·_: ..... , .. ·.:..~~ .. ::··-. ·' -~- . . . -~;, : ·:··· : ... ·: .. . . . .. .- . . . . . . . 

it shoUld be l'lOted that pol~utants were found in a well located at an 

. · ind~~i~- site northeas·t-~f the land~ill, at.A0J oYnothenn, ·yet neither 

. ·sOLVE nor_ DER explained the significance of this fact. Such failure, 
:." ;t -·.;··_{::-~ ._,::.._ ,;..·::.-: ·..:.· ~- . . : -·· .. : .. :.~-.-:: . ·;·. .. . . ··. . ·:···:·. -.·· -.. 

. _especially on DER' s part, is particularly distressing, . in view of the fact 

that- all parties agree that groUndwater flOW's in a northwest direction . -
·fran the landfill. . The fact that a well located northeast of the landfill 

·shews the presence of pollutants indicates that there -could very well be 

another source, or sources, of pollutants in the area. At the very least, 

it shOW's the need for further study of the area and an explanation of the. 

results ~ereof .. 
.. . '.::. 

In viewing all of the evidence before the Board at this stage of 

. the. proceedings, there is sufficient evidence to indicate that appellant 

Chrin Brothers has shCMil the likelihood of prevailing on the merits as 

to the primacy issue of the source of the pollutants found in the area. 

The third standard to be applied in the supersedeas proceeding is the 

likelihood of injury to the public. 25 Pa. Code §21.78(a) (3). Since an . 
order has already been issued granti:ng appellant Chrin Brothers' petition 

for supersedeas, the Board's conclusion as to the third standard should be 

obvious to the parties. HOW'ever, what rerrains to be done is for the Board 

to explain why we feel the evidence establishes there is no_ likelihood of 

injury to th_e public while t:t:e ~dfill continues to accept ~~d .. waste. 

On the contra..z:Y, in defining the te.r:m "public" in the broadest manner and 

in considering the duties of municipalities with regard to the orderly and 
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economically feasible administration of municipal waste operations, the 

Board is firmly' of the opinion that there would have been a likelihood of 

injlL.ry to the public had the Board upheld DER' s order and denied a?pellant' s 

petition. That we declined to do so remains, in our opinion, the proper 

decision, based upon the following reasons . 

Again, because "injw:y to the public" is left undefined in 25 Pa. Code 

§21. 78, the Board must undertake the task of defining the phrase. DER 

cites our opinion in Chemical Waste Management, Inc. et al. v. DER, et al., 

1982 EHB 423, in arguing that injw:y to the public must be defined as 

"whether conditions at the site constitute significant pollution or a 

hazard to health or safety during the period of the supersedeas." (DER 

brief, p. 4) (citing Chemical Waste, supra at 433-34). Similarly, SOLVE 

would have the Board limit its definition of injury to tpe public to a 

consideration of the contamination of the groundwater allegedly attributable 

bo the landfill and the present and future health and safety risks associ­

ated· with that conta.mi..Hation., (SOLVE brief, .p. 6). Conversel~'- appellant 

Chrin Brothers urges the Board to define injury to the public in a rrore 

expansive rranner, encompassing the increased costs the area's rninicipalities 

would incur ·(and would therefore have to :pa.ss on tc thei-r;: citizens) in 

finding alternative landfill sites for the dis:t:XJsal of municipal .soli~ 

waste. (Orrin brief, p. 5). We are of the opinion that the phrase "injury 

to ffie public" Should indeed be defined as appellant suggests, based upon the 

following reasons. 

At the outset, it should be noted that the definition of injury to 

the public w.P.ich both DER and SOLVE urged the Eoard to .!dept is, in reality, 

the fourth s!::.anda.rd of the supersedeas standards set forth in the Board's 
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2 
Rules and Regulations. 

Because of this fact, we do not feel that the Environm=nt.al Quality 

Board, which pronnllgated 25 Pa. Code, intended to define the phrase "inju_ry 

to the public" in the J'ticmner DER suggests. The definition DER urges the 

B:::>ard to adopt is a sepctrate standard, which Chrin must satisfy in order for 

its petition to be granted; it cannot be viewed as rrere surplusage. 
3 

Statutory Construction Act, 1 Pa. C.S.A. §1922. Thus, we find DER's and 

SOLVE's reliance upon the above-quoted section of the Board's opinion in 
4 

Chemical Waste, supra, to be misplaced. Rather, as appellant argues, 

"injury to the public" includes the increased costs the area municipalities 

would have incurred in securing other waste disposal sites had the Board 

upheld DER' s order. We believe that a definition of injury to the public 

which includes.such costs is entirely appropriate under the circumstances. 

First, we note that the term "public" ma.y be defined as "a group of 

people having corrm:m interests" or "relating to all the people of the 

whole area . . • " Webster's Ninth New Collegiate Dictionary. It cannot be 

2 
"A supersedeas shall not issue in cases where nuisance or significant 

(rrcre thart J.~ minimi:s) pollution or nazatd to health or safety either eci.sts 
or is threatened during the period when the supersedeas would be in 
effect." 25 Pa. Code §21. 78 (b). 

3 
Because rules of statutory construction ma.y also be applie<i to local 

ordinances, Clavorella v. Zoning Board of Adjustrrent, Pa. Crrwlth. · 
484 A.2d 420 {1984), we find rio proscr1ption against applying suCh generallT 
acceoted principles to rules and regulations promulgated by the Enviroprr.ental 

·Quality Board, which, after all, does so pursuant to statutorily defined p::1Wers 
and duties. See, e.g., Solid Waste Managernent Act, 35 P.S. §6018.105(a). 

4 
DER~s. and _SOLVE's mistaken reliance upon Che:nical Waste, supra appears 

to ste..rn from the fact that the potential for serious pollution problerns pro­
vided the only barOl't'Eter by which "injury to the public" could have been 
defi ::.ed in Chen'lical Wi3ste. Alternatively, of course, Chemical Waste rr.ay 1:..: 
distinguished by the fact that the appealed-from DER order at issv.e therein 
was not a closure order, but only one wl-.ich required the landfill ope!:ator 
to--~.Cert.a'b:e certain reneaia~ -se=:sU:!:'es-=-· CeP.sec:uently, there. ex:!.steC. no o~;:o.r::­
tun.ity in 01ernical vlaste for: a broader definition of injury to the public~ 
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gainsaid that all of the people in the area served by Chrin landfill share 

a comron interest in the economically feasible and orderly admi.Tlistration 

of municipal waste operations. Of course, such a public interest is usually 

provided for a1'1d protected by each municipality which is charged with the 

responsibility of providing solid waste collection and disposal services for 

its citizens. This responsibility arises from two sources. First, and 

nost importantly, the Solid Waste Managerrent Act ($VI..~) provides that 

"[e]ach municipality shall be responsible for the collection, trans:?Ortation, 

processing, and disposal of municipal waste which is generated or present 

within its boundaries ... " 35 P.S. §6018.202(a). This duty must be 

performed by each municipality, it is non-delegable. 35 P .S. §6018 .202 (c) . 

Second, the res:f?Onsibility to collect and dispose of municipal waste 

arises from a duty to protect and enhance the quality of life of all the 

citizens of the municipality. Franklin Township v. DER, 500 Pa. 1, __ , 
452 A.2d 718, 721-22, n. 7 (1982). One aspect of this duty is that such 

se.J:ViG~s- should be prou:ided in such a way as to impose the least p::>ss:il:>le. 

burden and expense upon the citizens of the municipality. It would not, 

after all, enhance the quality of life of the average citizen to be provided 

waste collection ane disposa-1 -services, but at an excessive cost. I.t 

would be especially injurious to citizens with fixed incomes, yet the 

evidence indicates that twenty percent (20%) of the City of Easton's popu-

lation are estllrated to fall within this category. 

In addition, other eviaence adduced at the supersedeas hearL1'1gs 

establishes that local expenditures would increase significantly upon 
5 

closlire of Chrin La~dfiil. This is doe eo the regrettable yet understandable 

5 
Of course, -v;hile this would be an acceptable result of an otherwise 

lawfully ordered landfill closure, it would not be like.-1ise in instances such 
as this case where closure was not lawfully ordered. 
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fact fr..at as each area landfill closes, •.Nhether voluntarily or at DER's 

insistence, tipping fees at rerraining landfills increase, municipal costs 
6 

increase, and therefore, public costs increase. 

Specifically, the evidence adduced at the supersedeas hearings 

establishes that, if DER' s closure order was upheld and the intervening 

municipalities were forced by necessity to use Colebrookdale landfill or 

Grand Central landfill, the follOW"ing estimated increased costs wouid 

be incurred: 

Estimated Sewage Sludge Disposal Costs, 1985 

Orrin Colebrookdale Grand Central 

tipping: fee: $18.00/ton $35.00/ton $38.00/ton 

Easton $105,050. $204,265. $221,774. 

West Easton 4,898. 9,524. 10,340. 

Palmer 47,904. 93,146. 101,130. 

Forks 25,613. 49,804. 54,073. 

Wilson 54,136. 105,265. 114,288. 

It must be noted that the preceding figures are only based upon increased 

tipping fe<=>...s fo.r: se".vage .sludge disposal and do not take into account the 

substantial additional expenses each intervening municipality would incur 

due to increased transportation, labor, truck rental and tl:Uck purchase 

-costs. Such costs would necessari-ly be incurred due to the increased 

dista11ces involved. (Chrin landfill is located approxirrately six round-

trip miles frOt.l\ Easton; Colebrookcale landfill is located approxi.rrately 

6 
Public costs increase directly or indirectly or both; they increase 

directly through payment of higher solid waste collection rates or increased 
taxes; they increase indirectly through a reduction in other municipal services, 
which are cut back ~ an.-~ffort to offset the increased costs of sol-id waste 
collection and disDOsal ooera tions. . .. 
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ninety-eight (98) round-trip miles from Easton; Grand Central landfill is 

located approxirra.tely thirty (30) round-trip miles from Easton). l"oreover, 

municipal waste disposal costs would lik.e . .,;ise increase accordi..-1gly. By way 

of example, the City of Easton's municipal waste disposal.costs would 

increase by thirty-nine thousand dollars ($39 ,000.00) if Grand Central 

landfill were used, and by eighty thousand dollars ($80 ,000 .00) if Colebrook­

dale landfill were used. The record is bereft of estimates for the increased 

municipal waste disposal costs the other intervening municipalities would 

incur. Of course, the additional costs cited above with regard to se.Nage 

sludge disposal would likewise be incurred with regard to municipal waste 

disposal. 

In addition to the increased municipal cost aspect of "injury to t..'le 

public," another. component exists which we have alluded to and which requires 

elucidation. We "have previously referred to the public's interest in not 

only economically sound municipal waste operations, but also in the orderly 

administration of such operations. This is an especially important public 

interest which is worthy of protection in view of the fact that there is an 

acute landfill space crisis which exists not only in the imnediate Easton 

area, but in the entire Cormonwealth, and particularly in southeastern 

Pennsylvania. Because of this crisis--the evidence adduced at the supersedeas 

hearings establishes that there are approximately only 2 to 3.6 years worth 

of landfill capacity left in southeastern Pennsylvania--it is ~rative 

that DER fulfill its statutory obligation of maintaining a cooperative state 

and local progr01'11. of municipal waste program planning. That DER has failed 

to carry out its ·responsibilities in this matter can be seen by under-

taking an examination of DER's statutory obligations and the policies of 

the Solid Waste !·1anagement Act. 
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SW·1A declares that one of its pm:-....oses is to: "establish and maintain 

a COO?E=::::-ative state and local program of planP.ing and ter-Jmical and fir..a.."lcial 

assistance for co;1pra'lensive solid v;aste rra•age.•ent." 35 P.S. §6018.102(1). 

To e._,·,_sure the irople-re..T'ltation of this policy, S.'lv1P. prOirices DER with both the 

power and ~to: "develop a state-wide solid v.:aste managernent plan in 

cooperation with local governments, the Deparbrent of Cunmunity Affairs, 

the Department of Coomerce and the State Plaruring Board; emohasis shall be 

given to area-wide planning." 35 P.S. §6018.104 (3) (emphasis added). 

However, the evidence adduced at the supersedeas hearings establishes that 

DER has failed to give emphasis to area-wide planning, and has also failed 

to cooperate with local governments. 

For instance, while a DER employee in charge of statutory co;npliance 

for the region testified that DER usually provides informal assistance to 

municipalities in se~~ing alternate municipal waste disposal sites upon 

closure of a landfill which previously served those municipalities, he 

also testified that no.such.assistance was provided to the municipalities 

in the Easton area which would be adversely affected by the closure of 

Chrin landfill. Such assistance was especially needed here, not only in 

light of the region's landfill space crisis, but also by virtue of the fact that 

at least four landfills in the region have been ordered closed by CER since 
7 

April, 1983. 

Under these circurrstances, the Board could not state much better than 

DER already has the need for area-wide plaT'lning and s~te and local government 

7 
Tne region designated as region one encompasses the folla~ing counties: 

Ee:::-ks, 3uc}r..s, Chester, Dela·~;are, Le..rugh, !-'.ontgomery, Northa."1iDton and Phila­
delphia. DER has ordered the closure of the following regie; one l~"'ldfills: 
FR&S; Boyertow-n; Orrin; and Novak. 
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cooperation. As a DER status report notes: 

"With only 3.6 years of disposal ca~city available in the 
region as a whole, a real nee:5. exists for community officials 
to plan for n~.N facilities to handle future waste loads •.• 
Sout..~eastern Per:.I".sylvania disposal capacity is also vulnerable 
since t..;e region has a srrall number of facilities handling 
the largest arrount of waste of all regioP.s in the state. If one 
or a small number of facilities would c-:ease operations, waste 
would be forced to other sites causing disruption of established 
waste ffi3Ilagement systems and higher disposal costs." 

Pennsylvania Solid Waste Disposal Status Report, May 1984 (author unknown, 

apparently written by DER since statistics contained in the rel?Ort were 

compiled by using annual landfill reports submitted to DER} (Exhibit A-50, 

originally designated C-50). Of course, while the DER Status Report quoted 

above states a need for "corrmunity officials to plan for new facilities," 

we believe that the fOlicy of Sh.."'-'1A concerning cooperative state and local 

planning, DER 1 s ciuty to implement that policy, and the landfill space crisis 

that e.xists in Southeastern Pennsylvania, all required DER to cooperate 

with local community officials in planning for either new facilities or 
8 

in securing alternate disposal sites. Due to DER1 s failure in this regard, 

the injury to the public attendant to the closure order at issue herein 

could have been significant had the Board not issued its supersedeas order 

of Deca~r 21: 1984. 

8 
With regard to the planning of new facilities, it should be noted 

that appellant Chrin Brothers has submitted to DER a permit application pro­
viding for the e::-:pa.nsion of Chrin landfill. This application , which DER has 
neither approved nor rejected, was originally submitted to DER in 1978. 
DE..~' s failure to act upon Chrin 1 s permit application is the subject of a 
separate appeal dcci<eted at E..tffi Docket No. 84-326-M. At the superse:5.eas hear­
ings, t.;e local co.mlill'..ity officials of the •.vi thin intervening .Jnunicipalities 
expressed strong desires to see DER act upon Chrin 1 s expansion permit appli­
cation. 
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Tne sole remaining standard to be ao .. ,nlied in ·these su'!""'P ~""=s o o-r:- -=- _rsec-=-- ... r 

ceedings is that which states " [a] supersedeas shall not issue in cases 

where nuisance or significant (rrore tl-..a.n de rn.i.nimis} oollution or hazard to - .. 
health or safety eit.i-ler eY.ists or is threatened during the period when the 

supersedeas would be in effect." 25 Pa. Code §21. 78 (b). we will examine 

each coop::ment of this standard--nuisance, significant pollution, and 
9 

significant hazard to health or safety --in turn. 

With regard to the issue of whether conditions at or occurrences 

attributable to Chrin landfill constituted a nuisance, DER's appealed-

from order states that the following alleged violations of law and condi-

tions at the landfill fall within this category, in violation of Section 

611 of CSL. 35 P.S. §691.611: 

C. The Departrrr2nt has determined that Chrin is depositing and 
has deposited at the Chrin Landfill a variety of solid wastes 
and tliat the groundwater in the vicinity of the Chrin land­
fill contains pollutants attributable to the deposition of said 
solid wastes. 

D. The Department has determined that the e..xi.sting leachate. 
collection and disposal rrethods utilized at the Chrin land­
fill are inadequate to intercept and disp:::>se of current and 
future leachate generated by the Chrin Landfill in accordance 

9 
Because it contains no technical- .words, the phrase "significant (Irore 

than de minimis} pollution or hazard to health or safety" must be construed 
by application of the rules of gramrar. Statutory Construction Act, 1 Pa. 
C.S.A. §1903 (a). (For a discussion of the applicability of the Statutory 
Construction Act to Environmental Quality Board rules and regulations, see 
footnote 3, suora} . We believe the rrost reasonable and the grru""iii'atically 
correct construction of the above-quoted phrase is one that applies the m:xii­
fying adjective "significant" to both of the nouns separated by the con­
junctive "or." Hence, the fourth supe!:sedeas sta.l'1dard will preclude the 
issuance of a suoe!."sedeas order only whe:=e, assuming no nuisance exists, either 
sianificant poll;tion or significant hazard to health or safety e..xists or is 
~eatened during the period the supe!:sedeas ·.,;auld be in effect. 25 Pa. 

Code §21. 78 (b) . 
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with the require.rnent.s of t.i1e Pe...'"l!".sylvania Solid t\'aste ~!anage­
ment Act, the Act of July 7, 1980, No. 97, P.L. 380 P.S. 
§§691.1 et seq. ("Clear1 Streans Law")_ Specifically, the 
D2:;?artrrent has determined that: 

1. On .r--.ay 6, 1983 and Dece.rnber 15, 1983, leacr...ate originating 
from the Industrial Drive slooe of the Chrin landfill was 
mixing with surface water and- fleming into t:.."1.e v.-aters of 
the Co!iiTDnwealth in violation of Sections 301, 307, and 
402 of t:.."1.e Clean Streams Law, 35 P.S. §§691.301, 691.307, 
and 691.402; and Section 610 (1) of the Solid Waste Act, 
35 P.S. §6018.610(1). 

2. Leachate generated by the Chrin Landfill and presently 
collected in Manholes "1" , "3" , and an unnumbered manhole 
adjacent to t-1anhole "1" is directed to Manhole "5" from 
which it discharges to sub-soils and thence to groundwater:, 
a water of the Corrm:::>nweal th. Such unpermitted discharge 
of leac.l'}ate, an industrial waste and a polluting substance, 
is a violation of Sections 301, 307, and 402 of the Clean 
Streams Law, 35 P.S. §§691.301, 691.307 and 691.402; and 
Section 610(1) of the Solid Waste Act, 35 P.S. §6018.610(1). 

E- The Department has determined that the existing groun&vater 
nonitoring system at the Chrin Landfill is inadequate under 
the reguire.'1!2nts of the Solid Waste Act and Clean Streams Law. 

F. The Department has determined that the Chrin Landfill has 
exceeded the final elevations and boundaries allaNed by Solid 
Waste ~~agement Permit Number 100022 in violation of Sections 
20l, .301, 302, 610 (l), 610 (2), and 610 (4) of the Solid Waste 
Act, 35 P.S. §§6018.201, 6018.301, 6018.302, 6018.610(1), 
6018.610(2) and 6018.610(4) _ 

G. P..s a result of a number of inspections of the Chrin landfill, 
including inspections conducted on April 26 , 19 84 and May 22, 
1984, the Department has determined that Chrin has not operated 
the Chrin Landfill in accordance with Solid Waste Manage.ment 
Permit Nurrber 100022, the Solid Waste Act, and 25 Pa. Code 
Chapter 75 of the rules and regulations of the Department. 
Specifically, the Departrrent has determined that: 

1. The western and northern slopes of the Chrin Landfill have 
excessive grades and are not terraced or stabilized in ... 
violation of 25 Pa. Code §§75.24(c) (2) (ii), 75.24(c) (2) (~~~), 
75.26(o), and 75.26(p) and therefore in violation of 
sections 610 (1), 610 (2) , and 610 (4) of the Solid Waste 
Act, 35 P.S. §§6018.610(1), 6018.610(2), 6018.610(4) · 

2. The Chrin Landfill does not have an acceptable gas ve.~ting 
and rronitoring systern in operation in violation of 25 Pa. 
Code §75.24(c) (2) (xxiv) and therefore in violation of 
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Sections 610 (1), 610 (2), and 610 (4) of the Solid t·~aste 
35 P.S. §§6018.610(1), 6018.610(2), 6018.610(4). 

3. Adequate daily cover rr.aterial has frequently not been 
provided at the Chrin Landfill in violation of 25 Pa. 
Code §75.26(1) and therefore in violation of Sectiors 
610(1), 610(2) a~d 610(4) of the Solid Waste Act, 35 
P.S. §§6018.610(1), 6018.610(2) and 6018.610(4). 

4. The arumal report of 1983 for the Chrin landfill has not 
been submitted to the Department in violation of 25 Pa. 
Code §75.2l(r) (4) and therefore in violation of Sections 
610(1), 610{2) and 610(4) of the Solid Waste Act, 35 P.S. 
§§6018.610(1) 1 6018.610(2) I 6018.610(4) • 

H. ·T'ne Department has determined that on .r--.. ay 31, 1983, Chrin accepted 
for disposal at the Chrin Landfill residual waste from Asbury 
Graphite Mills Incorporated consisting of graphite waste flakes 
and waste powder without the required permit and/or approval 
from the Deparbnent in violation of Sections 301 and 302 of 
the Solid Waste Act, 35 P.S. §§6018.301 and 6018.302. 

J. Chrin 1
S existing collateral bond is inadequate to meet the 

require.rne..r1ts of the Solid Waste Act, including but not limited 
to its _relation to the total est.i.rrated cost to the Cormonwealth 
of COI'l"pleting final closure of the Chrin Landfill, as required 
pursuant to Section 505(a) of the Solid Waste Act, 35 P.S. 
§6018.505(a). 

With regard to DER 1 s -allegations, the Board has duly considered and 

weighed whatever evidence was presented at the supersedeas hearings in 

support of these allegations and we have determined the folla.ving: The alle-

galion set forth in paragraph C is unsupported by the evidence; the condi-

tions noted in paragraphs D (1) and D (2) have been alleviated by the imple-

mentation of improvements and rrod.ifications to Chrin 1 s leachate collection 

system; the conditions noted in paragraph E have likewise been alleviated 

by imple.rrentation of groundwater rronitoring system improvements; the con-

di tior.s noted in paragraph F do not constitute sufficient justification for 

DER 1 s closure order; the condi tion.S ·with respect to grading and terracing of 

the northern and western slopes noted in paragraph G (1) have bee!'l addressed 

by Chrin 1 s submission on Cctober 30, 1984, of a clos-..rre plan; the condition 
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noted in paragraph G {2) has like-.vise been addressed by Chrin 1 s submission 

on October 30, 19 84, of a plan calling for the cevelopmant of a gas capture 

a..1d e..11ergy generation system; the allegation set forth in paragraph G {3) 

is unsupported by the evidence; the violation noted in paragraph G(4) has 

been remedied by Orrin 1 s submission of its 1983 annual report; the allega­

tion set forth in paragraph H is unsupported by the evidence; and, the 

violation noted in paragraph J has been remedied by Chrin 1 s submission of a 

bond in the arrount of one hundred fifty-nine thousand dollars {$159, 000.00) . 

Thus, because all of DER 1 s allegations concerning conditions at and violations 

by Orrin landfill have been addressed by way of i.mple-nentation of systemic 

improvements, or have been ruled upon as being either unsupported by the 

evidence or providing insufficient grounds for DER 1 s closure order, the 

Board finds that issuance of its supersedeas order of December 21, 1984, 

vias proper because conditions at or violations attributable to Chrin landfill 

did not at that time, nor do they naw, constitute a nuisance under 25 Pa. 

Code §21. 78 (b). However, our conclusion in this regard, as it applies to 

the allegation set forth in paragraph F, requires further elucidation. 

Specifically, paragraph F alleges that Chrin landfill has exceeded 

its originally permitted final elevations and boundaries. The evidence 
. 

adduced at the supersedeas hearings established that the highest elevation 

at the la11dfill was five hundred and ten {510) feet, sixty (60) feet above 

its originally permitted elevation of four hundred and fifty {450) feet. 

However, with regard to horizontal boundaries, the record does not indicate 

to what e..'< tent these boundaries were exceeded. !-lore important! y, hCMever, 

DER (and SOLVE) failed to prove the adverse environmental consequences, if 
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a::y, of .L."-.~-,Q 
~:_,::,_ 

10 
violat.io.::s. 

t:;:;t the one-to-o::-Je trash to soil ratio .:~ec:ssa...-y for the r...atural r.:n:J-,~a::.ion 

of leaC::.ate is present t.:"-rro-.Jghout CI-trin :a.!!.:'i:Eill, t.:';e :r:carc fin::'is ~O:,at no 

nuisa'"lce occ"LJ.rS as a result of the l:xrunca.ries being excee::=ee at Chrin 

landfilL 

In aadi tion, the evidence established that DER knew of Chrin' s elev-a-

tion of five hundred and ten (510) feet at least since February, 1982, when 

region one supervisory operations were transferred from DER's wernersville 

office to its Norristo.m office. Also, Chrin never received any violation 

notices concerning its vertical elevation violation. Finally, both a DER 

engineer and a DER employee in charge of compliance at Chrin landfill testi-

fied that the landfill 1 s final elevation of five hundred and ten (510) feet 

is acceptable to DER. Thus, the Board finds that, at least with regard to 

Chrin 1 s violation of its originally permitted vertical elevation, DER 

either ratified this elevation, waived it as a grounds for closure, or is 

estopped from asserting it as a grounds for closure. 

In the alternative, due to the fact that no adverse environmental 

consequences have been shown to ey~st as a result of Chrin 1 s violation of 

its originally permitted boundaries, the Board finds that such violations 

are of a de minimis character and therefore did not justify DER 1 s closure 

order requiring the cessation of landfill operations by Dece~er 31, 1984. 

Clymar Sanitary Landfill v. DER, EHB Docket No. 81-185-M, (Adj. September 22, 1983) 

10 
Although Chrin admittedly exceeded its originally permitted hori~ontal 

and vertical boundaries, the Board finds that such violations. occurred in good 
faith, in view of the fact that Chrin Brothers reasonably believed that its 
expar.sion permit application would be approved and DER never indicated that 
exceeding the boundaries was a rratter of concern to DER in its review of the 
expansion application. 
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Tne second com;x>nent of the rerraining su_,;€.!"seeeas st.an::iard states that a 

supe=seeeas oroer cannot issue if significant pollution either exists or 

is threatened during the period when the supersedeas would be in effect. 

25 Pa. Code §21. 78 {b). The only evidence which could arguably furnish 

grounds-for a finding of significant pollution is that volatile organic 

corrpounds (vex::• s) were detected in both c,~ite rronitoring wells and off-site 
11 

residential wells. Ho.Never, the Board notes that there is a serious. 

problem with the evidence offered by DER and SOLVE in their atterrpts to 

support DER 1· s allegation of significant pollution. This problem eY.ists 

by virtue of DER 1 s reliance on sai"Tlpling data which purports to shCM that 

VOC 1 s were detected at levels below the. method detection limits (MDL 1 s} 

provided for· in Environmental Protection Agency (EPA) Method 624. 

EPA Method 624 is the accepted method, used by EPA, DER and industry, 

for the detection of VOC 1 s in wastewater. See, Federal Register, Vol. 49 
1 

No. 209, October 26, 1984, pp. 43373 to 43380. The MDL is defined, in 

the Method, as "the· rnini.murn concentration of a substance that can be 

measured and reported with 99% confidence that the valve is above zero. 11 

. .. 
ol 

Federal Register, supra, at p. 43378. The 1-IDL actually achieved in a given 

analysis will vary ·depending on instrument sensitivity an~ matrix effects. · 

Id. Single operator precision; overall precision, and method accuracy were· 

11 
All the other ev.1.aence concerning conditions at Chrin landfill--vio­

lation of horizontal boundaries and vertical elev-ation, absence of me-thane 
gas venting, allegedly inadequate daily cover, excessive gradinq Olf' ~~-·· ::· 

northern and western slopes--does not furnish sufficient grounds for a finding 
of significant pollution. · 

: ... ·~:;...= . . 

:-. ·.··. 
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.--~o·-'~J ... ..; +,..... ~- • • tl , · .. to · ... · ........ ......-..; curec.,.. y re .... areo the conCi:r'H.:at.J on of the pa.rar:r.:t.er, c_T)d 

essentially in:3e?=n5e.T1t of the sarrple r.atrb:. J:C::. ':3;e ?card ·,.;as given no 

evidence on t.~e :r.atters of "rratrix effect," and "concentration of the 

;.ara .. ·;eter"(smstance). lil view of such emissions in the evidence, the Board 

is skeptical of· the findings in terms of actual presence of VOC • s and con.,.. 

centrations thereof. 

More bnportantly, hCN.~ever, the Board is seriously troubled by the 

i11troduction of analytical conclusions purporting to prove presence of 

voc•s at levels belCh7 the MOL's achievable through use of Method 624. In 

addition, no evidence was introduced with regard to the all-~ro..ant 

factor in these analyses--that all MDL' s are corrp:mnd specific. Id., Table 1. 

Without the establisrJ!l'lent of the carpound specific MDL' s of the various 

substances, the Board is without a proper basis to evaluate the confidence 

level associated with the alleged presence and/or conc~tration of voc•s in 
.. ·,:~··· .. . . .. . ' r::: '. . 

the groundv.'ater. Without a sound basis upon which to evaluate the confi-

dence level of the suspected VOC's, the Board would, at best, be engaging 

in s~culation, if it. ~tterrpted to base a finding of significant pollution , 

on the evidence presented to date in these proceedings. 

The third CCitpC>nent of the remaining supersedeas standard requires 

that a supersedeas may not issue if significant hazard to health or safety . · .. 
It: • 

...• ·"! :··::· •• . . :~;. ... • ... ,_ ... ~-: 

either exists or 'is threatened during the period when a supersedeas would 
. ; . . ~ -. . . -

thl.s starrl~d ielated to a Pe~ylvania Department of Health de~~tion that 
. . . ..:~: :·\:~:- --=-. .:.~ .... :.:~~:t_·· -~-~--~·:;,:·:r-~--~· 1:.:: -::~- ---~;-=-_ .• . ~- .......... ·. ~- -~~{:~·->: ·:_~·;~.~::~:: .,_:\:_<~.;>~=-·-,·.~~- ·~--~·-::<r .. 
jn only ~ne voc found in the offsite residential wells,. out of _a t:ota.:l.:. ?f- ... 

• ~ fj_,,=r. u:».·~cxl-j"~.::f~~~ ih~i~i~,··'dia.:·the~~-. ~~t ~~(~ght·- be.:~~~~:red 
.. a ~tenti~~:~~~ilth haz~~-.-~·~-,-~e ~i:~~·:~::h~~i-~ haz~d.·f~~d,~§·:_~st bY 

. .. . . ... . .. . . .. ... .. . . . 

; ~-:-- .;~.-~; ::~~;; .. ·~:~ ~ .;~;~~~~;~~::::.~~:~~-~~~~~~~i~.~i~~~~k~~~~ ~~~· .... ~:~~~;~:·. ;~~·~~;1;. :~.~ ~;:tt:~~~. :.J;::::::i ~<; ·:_~~ ~·: ... ~ ·:·~~;::~::-~i.~~~~-i~-~::~;·::. -. ~.· .. 
. . . . ·- ' ..• . . . . . ~· . . 

"·~- ;: :-~:\;4.-,:;,;.,.:; -:~~-·~·;_.-=-:~ s..··,;_..-:::~-~ .. ;,_; __ ·.-,;: .... ·. ~--~ ... ,.-~-·.:.- ."~. .-. . . , ..... • .. 
::...·· I • • • ,. ~ ',,' 1f.o._..; : ""':"'~'-' <' 



e:s on!: 

;-av tJe a.ttih~.._;:,.:;le: to ca.--leer we.,.. h"..mcrec t.hSJ·:.J.s='"':: (100, OOO) ...-.=.~::; ...... -·= ; ~ = ... . - . - - ~.~ , :-----..J·-1 ~-

of the suspected VO: over a lifetir.le (70 yt=.ars) at the rate o: two li te!:"s 
12 

per day. 

Tne health hazard was detenni.ned by the Pen..~ylvania Depari::m:nt of 

Health based on a cancer risk assessment no:Jel {C? ... ~) aeveloped by EPA and 

the National Acadeti]Y of Sciences (N.~) •. Although used by EPA and NAS, cancer 

risk nodelling is not without its skeptics, both within EPA, and in industry. 

See, e.g., Washington Post, January 3, 1985, pp. A-6 to A~7. OUr difficulty 

with accepting t~e cancer risk model in this appeal is that the range of 

sarrpling and the results thereof are too thin a thread UJ?On which to base a 

cessation order. One detection of the VOC in question, at a level in excess 
13 

of EPA's recommended ambient water quality standard cannot be rragnified 

into a finding of significant hazard to health or safety. Even assuming 

the presence of the suggested level of the VOC identified, we have been unable 

to find in the record any credible evidence that the landfill is the source 

of that carpound. 

Not being unmindful of the fear engendered in the corrmunity by reason 

of the presence of VOC' s in wells in the area, we cannot use those fears, 
.. 

12 
Although the Department of Health indicated a finding of the VOC 

{1,1 Dichloroethylene) to be in a range for 1.5 to 7.1 ppb, we note that 
it was found eighteen {18). times out of sixty-five (65) sanples taken, and. 
the MDL for this co.-:pound was exceeded only on one occasion. 'Ihe MDL for 
1,1 Dichloroethylene is 2.8 ppb. Federal Register, suora, at p. 43378, Table 1. 

13 
'Ihere is no evidence in the record to sustain a finding that non­

corrpliance with an EPA arribient water quality standard is.-a,......,.,'ffll:im ~ 
Pennsylvania I.aw. · · ·· 
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.!.-::.·s 

~--·;::s_;;.;-:_~.-,-~. o-_-. _·;;rJ·:-_:-.-_11 n_,.....,._-_1·c-.;...~on c-~ .;...r,J0- s_~+-::._. -- ····-~ .:...__.-_ ~c: .,.., .... ""1'"\ ,... ...• 
- -- -- - - .. --~ 1...-1.. - \,..;. '- ..,;_ ••• ..;;. ···-=-, ;,_~:;. ..!..- J.l';....J~ ~ ~=.; 

s;:..-r;>ling and noni toring thro-ughout t.~e area to d~::t.e.rmine t:"-1e exact so'..ll·ce 

and extent of the contamination of the ITDnitoring and residential wells.· 

Our decision therefore expresses our concern, but our concern alone 

cannot justify a decision by us to allow the landfill to be closed. On' 

. . 

the basis of the record made before the Board to date, no substantial 

grounds E:Y.isted UI:XJn which to order the landfill to cease operatioP.s. ~bsent· 

such a showing, we cannot now sustain a cessation order. 

EN11IRON-1ENI'AL HEARING BQ.!:JID 

cc: Bureau of Litigation 
William H. Eastburn, III, Esq. 
James D. Iv'JOrris, Esq •.... ,., ,, 
Henry R. Ne-wton, Esq. .. 
I.ouis S. Minotti, Jr., Esq~ 
Donald s. Hinmelreich, Esq. 
James Prendergast, Esq. 
Stanley E. Stettz, Esq • 

. ···- Robert E •. Hernan, Esq. 

DATED: February 13, 1985 

A~- .lr~-.. ~~~, 



COJIMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

22l NORTH SECOND STREET 
lliiRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

\m:.LIAM FIORE t/d/b/a MUNICIPAL AND 
lliDUSTRIAL DISPOSAL CDMPANY 

•· . 

. v. 

. . 

. 
~ 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

·.~ .. 

. · Docket No. as-o2o-G 

Issued: FebrUary 13, ·1985 

OPlliiON AND ORDER . 
SUR PEI'ITICN FDR SUPERSEDEAS 

Synopsis 

Appellant 1 s Petition for Supersedeas is denied as being without 

nErit. · '!he appeal is of a pennit denial. Appellant requests that the Board 

order DER to issue the pennit. A supersedeas will issue only to preserve the 
. ) . . 

status goo during the pendency of ail appeal. Appellant 1 s petition requests an 

a1 teration in the status quo; . such relief can 1:e granted only after a fUll 

:tEaring on the nErits. T'ne s~sedeas hearing does not serve as a full hearing 

on the nErits. 
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OPINION 

Appellant, William Fiore, appeals DER's denial of his application 

for a permit, which was submitted pursuant to the Solid Waste Managerrent Act, 

35 P.S. §6018.101 et ~· 

Fiore has filed a Petition for Supersedeas requesting that the Board 

order DER to issue the permit. The petition is denied as being without neri t. 

The p'llrf'Ose of a supersedeas is to preserve the status qoo during the pendency 

of an appeal. Parker Sand and Gravel v. DER (EHB DJcket No. 83-134-G; Opinion 

and Order dated Septenber 9, 1983). In this case the existing status qoo is 

that Fiore has no permit for this particular portion of the site; the application 

did not seek renewal of a previously issued permit. Granting Fiore's request 

that IER be ordered to issue the permit "WOuld radically alter the status qoo. 

fureover, the Board will not issue such an order absent a full hearing on the 

nerits. Nor is the Board willing to hold an accelerated hearing on the rrerits 

of this appeal. Fiore is sinply one of many disappointed applicants for permits; 

a hearing on the neri ts (if necessru:y ) will be scheduled in due cx::>urse. 

ORDER 

WHEREFORE, this 13th day of February, 1985 it is ordered that Appellant's 

Petition for Supersedeas is denied as being without nerit. 

DMED: Februa:r:y 13, 1985 

cc: Bureau of Litigation 
I:l:mnis W. Strain, Esquire 
Ibbert P. Ging, Jr. , Esquire 

ENVIIDNMENI'AL HEARIN:; BOARD 

M:mber 
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El'Vl R 0\ ~,~ E:-\TA l H E.-\J-.: r:-.:G L:O/-. ;-; D 

221 ?'<ORTH StCC.'\D Sii'!EC.! 

THll".D FL00R 

E..~.?~?:!S?.U'~G, J"E"\."iSYL\'A><LA. 17101 
(71 7j 75/-3.:.83 

iffi.1.I..!:...~ FIO:iiE t;'d/.::>/a l·f'JNICIPP.L 
-~w I!-IDcs·lr<.I.Zl.L DISZDS.Zili ca··i?_::;NY, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPJNION AND ORDER 

Docket No. 84-292-G 

February 13, 19 85 

SUR MariON FOR SU1~~y J1J'DG1ENT 

DER 1 s Jvlotion for Suw-rary Judgment is granted. Pursuant to se::tion 

503 (c) of tJle Solid \·~aste !·:la.nage.--nEmt Act, 35 P. S. §6018. 503 (c), DER ITBY oEmy 

Apf€llant 1 s application for a r..azardous waste transporter 1 s license on the basis 

of violatiors of the Solid \vaste P..anage.rno....nt Act previously established by 

Carrnorrweal th Cou_rt. Tnose violations alone suffice to dEmonstrate t......._.at Ap:rellan'!: 

has sho.-m a laCk of ability or intEmtion to corrply with the Solid Vvaste JV'.anagerrent 

Act. The Ca.liTIOITvJe.alth Court de::lsion renders the exister:ce of the violations 

res judicata. Therefore, there are no issues of material fact preser.lted. DER 

is entitled to judgT'f'PJJt herein as a matter of law. 

OPINION 

This appeal concerns DER's dEmial of Appellant's application for rEmcwal 

of his hazardous -.,;aste tra.tJ.Sporter's licEmse. The denial was based upon a DER 

determination that App2llant has she»m a lack of ability or intention to conply 
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Cmrrt r~s :fm.md _:t,p:::::el:laDt to :have violated L"-Je tEms of a co:!!Sent oroer and 

a:;re3ne.:.,t ( "CO&A") e,.,tered into ·with DLR V.'hi ch co:-J~erned the C??ra ti on of his 

solid ,.;aste dis_EX)sal .facility . 1 DER 02·gues t.,O.,at t..he Co.:mo::-r,..;eal th Court finding 

is res judicata and &2t I.J.JX!e.r section 503 of t..-:,e Si\1.!"1:;. w.is finding is sufficient 

to justify the entry of judgrrent herein in favor of DER. 

Section 503 (c) provides in relevant part: 

In carrying out the provisions of this act, the 
deparbrent may deny . . . any licer..se if it fir.ds 
that the applicant ... has sho.vn a lack of 
ability or intention to comply with any provision 
of this act . . . or any rule or regulation of 
the department or order of the deparbnent, or 
any condition of any permit or license issued by 
the department as indicated by past or continuing 
violatior1s . . . 
35 P.S. §6018.503(c). 

The DER denial letter made reference to the Cc.-nrrorr,..,eal th Court decision 

regarding the CO&A as \.Yell as to an Appo....nd.i.x which listed several alleged 

violations of the S\\7MZ\ as well as the Clean Streams Law, 35 P. S. §691.1 et sea. 

Tnese alleged violations were canmunicated to Appellant as notices of violation. 

Appellant has raised several argunents in opposition to DER 's Hotion. 

The first of these is that DER cannot rely u.::on mere notices of violation as a 

~...sis for denying his license under section 503 (c). Ap:t:ellant argues that because 

notices do not constitute appealable DER actioT'.s, they are not final or entitled 

to res judicata effect in this proceeding. Since we have determined 

1ccnrnonwealth, DER v. ~~- Fiore t/d/b/a .r-1unicipal and Industrial Disposal Co., 
Inc., No. 2083 C.D. 1983. Opinion and Order entered Cct.ober 28, 1983. 
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for 

503 (c) p.:rov.i ces D:r:::R ·wi t..IJ aut...'iori ty to oe...'1y a licer.:.se v-:1-Jere it fin :is that t.'ie 

applicant :r-.a.s sh:Yw""D a lack of i nt.ention to ccrnply v-'i th a D::::R oroer such as t..1Je 

aforesaio CO&.'ll.. So long as DER has a sufficient basis in proven violatioP.s, (for 

the pu_YfDses of this opinion) it need not be required. to prove tr.at each violation 

alleged in the oenial letter in fact occurred. 

Appellant's seconc argunent conce:rns the Comrrorrweal th Court decision 

regarding the CO&A. Before aiscu.ssing the merits of Appellant's argument on tr.at 

point, a brief recounting of the circrnstances of that decision is appropriate. 

The CO&A is eatea January 25, 1983. In signing it, Appellant agreed to the truth 

a"1o accuracy of the following factual findings, inter alia: 

F. The deparunent had occasion to conduct inspections of 
(Appellant's) Phase I Inoustrial Kas te Pit and sa.-rples and 
inspections of September 23, 1982, September 28, 1982, and 
November 29, 1982, revealed pollutants anq contaminants .•• 
(\\nich discharge) to an unnamed tributa~-y of the Youghiogheny 
River. 

G. This discharge into surface y.,·aters of the Can.rron·weal th 
constitutes a violation of §610 (1) of the SVl-1A, in that 
solid waste. . . was du:nped or ~positE:>d or pe:onitt..e:l to be 
d'i.JJTq?2d or c1eposi tea into waters of the Caru10nwealth and 
(Appellant) never received a permit from the Deparbnent 
Bureau of Solid \·~aste !v1anage.-rent for saio disposal of 
solid wastes. 

* * * 
I. This discharge into the \va ters of t..he Corrmonweal th also 
constitutes a violation of sections 301, 307, and 401 of 
the Clean Strearrs Law of Pe.rmsylvania, the Act of June 22, 
1937, No. 394, P.L. 1987, as ~~enaed, 35 P.S. §691.1 et ~-

* * * 
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K. On J·j,~~,·-s-;-::.r2r 14, }_979, ..:.:~Je :;-::·~~::-.J~~-:-·t~1J-:. ·;.:-arJ..:~d c:..~·?2ll=..rJt) 

c:;:.~.):E.-::.,-\;al fo:?:" 't2-;-.;,.::..:""=::..:.)'" s.;.~:-:,?s cj= · .. -~::=.:._-:--...:3 '~-=:-J-::..:.-C:.t~~~ at :.:-.:e 
Cla:;.rton i'~or:.C.s :for :r:.,·,e::y ~;:;o:: ::"::::ys •••• 

L. ConCli tion No. 2 of t.1!e ;~o'.-e-%.>-2:!:" 14, 1979, apprO'val req:uirec 
"L~e v:astas to be rffit0\7e.j r~~ Det~.Y Ca\'S after .ir-1ti tal \-:=:ste 
place:;rent into the pits. 

* * * 

0. The DeiBrtrrent notified (Appellant), by letters daLcd Hay 4, 
1981, and July 31, 1981, a..'1d November 5, 1982, to n~;-rove all 
"vJ2Ste rraterials and contaminated soils stored in the te11porary 
storage pit. 

P. The failure of (Appellant) to renove all w-aste stored in the 
temporary storage pit is in violation of the mandatory conditions 
2, 3 and 5 of the Nove-nber 14, 1979, approval letter and is in 
violation of section 610 of the Pennsylvania Solid h'aste 
!-~age-rent Act and section 402 of the Permsylvania Clean Strearrs 
Lav.7, su:ora, and of section 101. 4 of the Deparunent' s Rules and 
Regulations. . . 

Q. The discharges referred to in Paragraph F, above, constitute 
a violation of the Solid VJaste Managa-nent Act, and the Clean 
Strearrs law, on each and every c;'Iay on which the discharges occur, 
and also coP.sti tute a public nuisance within the m.:;.aning of those 
statutes. 

Paragraphs 1 through 11 of the CO&A inposed certain requirsrents upon 

Appellant \vhich \vere designed to reTIErly the aforesaid violations, Lnter alia. 

The Canrro:m..real th Court found that .ZI.ppellant had violated paragraphs 4, 5, 7, 

and 9. These paragraphs orc1ered Appellant to rEmOve all solid v..'aste from the 

t.errp::>rary storage pit (see paragraph P supra) , to sub:ni t a closure plan for 

the site, to not expand the hazardous waste facility, to not utilize or 

cons tru:::t any other hazaraous waste disposal facility without a penni t fran 

DER, and to pay a civil penalty of five hunc3red dollars per month until such 

tit-re as Appellant has received a DER pennit for operation of the facility. 

- 417-



co:::-s~i ·t:ut.e violc.t.:io::--...s of a D:=:R o:ccier. 2 

;..p:?2llant argues tr..at, aespite the language of section 503~c) of the 

Si·H~. cn1cerni ng t,-:,e cons~ences of failure to Catr?ly \vi L~ an order of t.~e ce_;:a1--'c<er 

DER cannot base the lice..'"lse oenial ·up::m the Carrnorrweal th Court Is oetennina tion . 

. Z,ppellant argues that that oecision is presently on appeal and therefore, is not 

final or entitled to res judicata effect. Appellant is in error. The PE:l1r'.sylvanic: 

Superior Court has recently stated the law on this issue as follows: 

Wnen a court of conpetent jurisdiction has determined a 
litigated case on its merits, the judgment entered until 
reversed, is, forever, and mrler all circumstances, fir.al 
and conclusive as between the parties to the suit . . . 
in respect to every fact which might properly be considered 
in reaching a j udical determination of the controversy. 
(Citing Bearoff v. Bearoff Brothers, I..Dc., 458 Pa. 494, 
327 A.2d 72 (1974) (~cphasis added). 
Philadelphia Electric Co. v. Borough of Lansdale, 283 Pa. 
Super. 378, 424 A.2d 514 (1981). 

~\le cannot conceive of a clearer state.11ent of the effect of the Can.iTO:rrv.,ealt 

Court 1 s determination regarding the issues raised herein. The det.ermination that 

Appellant violated the CO&A is final "under all circumstances" unless and until 

it is reversed. T'nerefore, it is conclusive and bindin:J here. This conclusion is 

thoroughly consistent with the precepts of the Restate11ent (2d) of Judgrrents, §13. 

Appellant's third contention is that DER's denial was ·arbitrary, and 

therefore an abuse of discretion, because DER has no established policy for 

oetennining which violations will suffice under section 503 (c) to demonstrate the 

2Appellant did not appeal the terms of the CO&A. Therefore, those terms are 
f.inal and enforceable against him. Co1m0rrweal th v. Derry Towrship, 466 Pa. 31, 
351 A.2d 606 (1976). 71 P.S. §510-2l(c). 
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r~J.isi te findings. .1ip:?ellant a_rg-ues t_"r)at since such a oe.11ial is a 

Oiscretionary action, ";:-.a.terial issues of fact" are created :Oe::ause D:GR "h.3.s 

no written policy to oetennine \.Yhether alleged ·violations ·were rr.a.jor or rnii10r." 

(Appellant's brief p. 8) We are not certain that we understand the thrust of 

t.l-}is argunent. As "V.1e rave stated, s"LIDra, the Canm::>nweal th court finding is 

final, conclusive, and binding. Therefore, DER certainly is entitled to rely 

upon it in determining whether the Appella11t hcs shCM7I1 a lack of a0ility or 

intention to canply with the SVMA. Since the court's decision has res 

judicata effect, Appellant cannot successfully argue that the facts 

established by that decision are in dispute. We reject any claim by Appellant 

that there is a "genuine issue as to any material fact" 3 here. The fact that 

_;ll.ppellant has violated a DER order is beyond dispute. Tne sole re.-raining 

question is whether, on the basis of the established facts, DER is entitled 

to surrma.ry judgrrent as a nat ter of law. We cone lude that it is so entitled. 

Appellant makes much of the purported lack of a "policy" governing 

DER decisions under section 503 (c) of the 5\~. Although Appellant has not 

expressly so stated, we presune his argunent is that the lack of an established 

p::>licy deprives Appellant of notice of which violations might lead to the 

denial of a transporter's license. (See transcript of Dep::>sition of Mr. 

Kuchinski, p. 24). Under the facts. of this appeal, such an arg-ument cannot 

3Pa. R.C. P. 1035 (b). Since we have determined that the violations established 
by Ccnunai'Twealth Court provide a sufficient basis for the DER action challenged 
herein, we need not address DER' s allegation that Appellant continues to violate 
the Ccrrnnon.wealth Court order of October 28, 1983. 
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t_~e (~)&_!-... 

r9TleGies a..nd po...:,al ties set forLh in ilie Si·Z·lA 25 \vell as ilie Clean St.rea"n.S Law. 

Tnis Board. recently r..as held rr..at the violations established. by the 

Cannorrwealth Court opinion are "serious violations for which one would. e>..-pect 

strong scnctions". Fiore d./b/a Municioal and. Ind.ustrial Disoosal Co. v. DER, 

(EHB Docket No. 83-160-G; Opinion and. Ord.er c3.atec3. April 25, 19 84) • This 

cx:mcl usion is borne out by the follONing findings rrad.e by the Corrrronweal th 

Court in the process of reaching its d.ecision that Appellant had. violated. the 

CO &A: 

As a result of (Appellant's actions at his solid. 
waste disposal facility) ind.ustrial wastes r..ave 
been discharged. into an unnamed. tributary of the 
Youghiogheny River at the site. Tne discharges 
constitute "hazaroous v;cste" within t..'l-}e rreaning 
of the Solid. \>Jaste Management Act. 35 P. S. 
§6018.103. 

* * * 

Testimony introd.uced at the hearing in this case 
ind.icated that the che.i-rucal constituents (which 
find their v1ay to the unnaiTied tributary) contain 
polyaranatic hydrocarbons ai'1d other organic chem­
icals which are constituents of coal tar decanter 
sludge. Sane of the chemicals present in the 
d.ischarge are ei the:r known or suspected carcinogens. 
It was also established that the Y.cKeesport \~ater 
Authority intake for its public water supply system 
is located. on the Youghiogheny River approximately 
8. 5 miles aawnstream fran the I=Oint at which the 
unnamed. tributary enters the Youghigheny River. 
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rely u~on "L"le est:=.hlished violatio:ns of t..:"Je CO&.!; in oc-cic-ing to ce.!1Y _Z>p_;:>ell.an~' s 

trarsp::>rter license application. Tnose v-iolations alone provioe an a:-nple basis 

for detennining that Appellant has shown a lack of ability or intention to 

carply with the requirements of the S\.'l'1A.. 

Finally, we reject Appellant's arg-Lrnent that DER cannot rely upon 

violatioP.s associated with the operation of his solid v-;aste disposal facility 

when denying the transporter licep.se application. This a._rgument is wi"bt-:lout merit. 

Section 503 (c) provides that DER may deny the application if it finds that the 

applicant "has sho..·m a lack of ability or intention to ccrrply with ~ provision 

of this act ... " 35 P.S. §6018-503(c), (e.-nphasis supplied). 

In sumna.ry, there remains no genuine issue as to any rraterial fact; 

DER is entitled to judgment herein as a rratter of law. 
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1·btion for S'..L---rr.-ary Jc:J~ent is g1·anted. TI:is appeal is clismissed. 

DATED: February 13 , 19 85 

ID.mRO GERJUOY 
Me-rtber 

cc: Bureau of Litigation 
De..rmis W. Strain, Esq. , for the Cbmrronwealth 
Lee R. Go1oen, Esq. , of the office of robert P. Ging, Jr. , Esq. , 

Pi ttsburgh 1 for the Appellant 
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DUQUESNE LIGHT CCMPANY 

v. 

CQ.',f/.fO.\'f\'EA LTH OF p:~S:\.SYL VA.\'IA 

E:\VJR0~.;:;:1£NTAL HE.ARI~G HOARD 
221 SOR.TH SECOSD STREET 

THIRD FLOOR 
HARRlSBuRG,PENNSYLVA..SIA 17101 

(717) 787-3483 

Docket No. 83-049-M 

Issued: February 211 1985 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDF~ 

On March 14, 1983, appellant filed a Notice of Appeal with this Board 

challenging the refus.i:!.l of DER to allCM appellant to self-bond and thus to 

obtain requested permits under the provisions of the Coal Refuse Disposal 
1 

Control Act, (CRDCA) for two of its mines. 

After pre-hearing merroranda were filed by the parties, DER filed a 

.t-1otion to Quash For lack of Jurisdiction and appellant filed thereafter 

its Response to DER 1 s Motion to Quash. 

Subsequent to th·e filing of the said Motion to Quash and the response 

thereto 1 DER denied Duquesne 1 s permit application by reason of the failure 

of Duquesne to submit. a bond which would have otherwise made the permit 

application complete and sufficient for issuance of the requested permit. 

Upon Petition by Duquesne 1 the Board issued a Supersedeas on July 20 1 19 84, 

1 
Act of September 24, 1968, P.L. 1040, No. 318; as amended 1980, 

October 10, P.L. 307, No. 154, 52 P.S. §30.51 et seq .. 
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staying all action by DER in furt..~erance of DER' s notice to Duquesne to 

cease operatior..s at its l·>arwick mines. 

T'ne rrain thrust of DER' s rrotion is that Duquesne has no right to 

appeal DER's non-action upon appellant's application for permits under CROCA. 

DER's position is that so long as appellant is pennitted to operate its mines, 

non-issuance of the permits does n~t constitute such final action by DER 

affecting appellant's rights, privileges, immunities, duties, liabilities 
2 

or obligations. 

Duquesne's response is rrore pointed, in that it underscores the reason 

( errphasis supplied) for DER' s non-action. Duquesne in its Merrorandtnn, 

details, in funereal-like cadence, the events and circtnnStances which cul-

minated in the filing of this appeal. 

We are not insensitive to appellant's frustration in the present 

matter. However, DER's position is no less frustrating, as we see it. 

The Legislature, under the provisionS of CRDCA, authorized DER, in 

its discretion, to accept self-bonds in the processing of applications for 
3 

permits thereunder. 

Appellant has filed its applications for permits pursuant to CRDCA. 

In appellant' s view the only reason DER has not issued the requested penni ts 

2 
Administrative Code §1921-A, Act of April 19, 1929, P.L. 177, as amended, 

71 P.S. 510-A. 
3 
Coal Refuse Disposal Control Act, Act of Oct. 10, 1980, P.L. 807, No. 154, 

§3, 35 P.S. 30.56, which provides, in pertinent part, 

"And provided further, ... or the deparbnent, 
in its discretion (emphasis supplied) may 
accept a self-bond from the penni ttee, with­
out separate surety .... " 
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is appellant's ir..sistence U.EJOn acceptance by DER of its (Appellant's) self-bond. 

DER's notion, and .!'·le:-nrandum in sup,?Ort of its !".lOtion, pointedly omit the issue 

of self-bonding as the basis of its non-action in the processing of appellant's 

permit applications, but DER' s later refusal to issue the permit was based on 

Duquesne's failure to include a bond with its permit application. 

Appellant's Response outlines in great detail the events which led to 

the filing of this appeal. The facts, as stated by appellant, have not been 

contested or controverted by DER. Indeed, in its Motion and Menorandum in 

support of its Motion, DER has elected to ignore the facts and circumstances 

giving rise to the filing of this appeal. We will, therefore, accept the 

facts as specified by appellant in its Response, and render a decision on 

the basis that the facts, as alleged by appellant, are admitted by DER. 

Under the admitted facts, DER has failed to act upon appellant's appli-

cations for permits for the reason that there are no regulations presently 

in force which would establish the guidelines under which self-bonding under 

CRDCA could be effected. 

Appellant vigorously asserts that the failure of DER to .inplerrent regu-

lations for self-bonding is actionable, per se, because of the length of time 

which has passed during which time DER, in appellant's view, should have pro-
4 

rnulgated regulations pursuant to CROCA. 

The legislation giving rise, in the first instance, to appellant's 

position is CRDCA, and rrore specifically, Section 3 thereof. (See Footnote 3, 

supra) . However, this section of CRDCA grants to DER the authority, in its 

discretion (emphasis supplied) to allo.v self-bonding. Nowher~. in CRDCA is 

4 
See appellant's Menorandum In Opposition to DER.' s Motion to Quash, 

Staterrent of Facts, p. 3. 
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DER required to allow self-bonding. 

Standing alone, Sec~ion 3 of C~~ may have been the basis for a tri-

bur..al to require DER to exercise its discretion as to self-bonding. However, 

in such a controversy, it appears that the IIDst appellant may have been 

granted would be an order directed to DER to exercise its discretion, not 
5 

an order requiring DER to allow self-bonding. 

In the instant appeal, however, the legislation (CROCA) has been 
6 

augmented by a regulation promulgated by the Environmental Quality Board. 

Under the provisions of this regulation DER "will not accept any applications 

for self-bonding or grant any approval to provide self-bonds for any permit 

or designated phase of a permit, or issue any permit or designated phase 

approval with a self-bond guarantee," until the Environmental Quality Board 

adapts specific regulations to implement self-bonding. 

It is in this posture that the Board is now faced with the demand by 

appellant to require DER. to issue a permit allowing appellant to self-bond 

its two mining operations. DER asserts in its Motion to Quash this appeal 

that, in its present posture, the appeal does not lie because DER is power-

less to allow self-bonding, and its (DER 1 s) consequent non-action is not 

such "final action" as would confer jurisdiction upon the Board. 

Appellant herein seeks action by the Board by reason of DER 1 s no!'}-

action on L,e issue of self-bonding, i~ Lhe fact of a regulation promulgated 

by the Environmental Quality Board requiring DER not to allow self-bonding 

5 
In a recently filed Merrorandtnn Opinion and Order filed f'."..ay 21, 1984 by 

Judge Genevieve Blatt, the Corrm::mwealth Court ordered DER to exercise its dis­
cretion pursuant to Section 602 (a) of the Solid Waste Management Act, Act of 
July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.602(a). Boyertown Sanitary 
Disposal Co., Inc. v. eoiilil. of Pa. Department of Environmental Resources, No. 
1017 C.D. 1984, Cmwlth Ct. (1984). 

6 
25 Pa. Code §86.159, adapted November, 1980, effective August 1, 1982. 
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pending the promulgation by the Environmental Quality Board of regulatioi'..s 

establishing the "criteria, methodology and fonrat" for self-bonding for 
7 

"mining and reclamation activities." 

In order that DER' ~ position be sustainable, its reliance upon the 
"';• 

i,_~ 

regulation (25 Pa. Code 159) must be reasonable and sustainable by the 

Board. 

Recently, the matter of Agency interpretation of regulations was 

reviewed by our Corrnonwealth Court, and the Board stated therein: 

"An administrative agency's interpretation of its 
own regulation is of controlling weight unless it is 
plainly erroneous or inconsistent with the regulation. 
Also, the regulation must be consistent with the statute 
under which it was promulgated. Dept. of Public Welfare 
v. Forbes Health System, 492 Pa. 77, 422 A.2d 480 (1980) ." 

Consumers Life Ins. Co. v. Comn. of Pa. Insurance Dept. 483 A.2d 1055 

(Pa. Cmwlth. 1984), at p. 1057. 

Also, it has been held that an administrative agency's authority to 

promulgate regulations is not the power to make law, but is only the 

authority to adopt regulations to carry into effect the will of the legis-

lature as expressed by the statute. Xerox Corporation v. City of Pittsburgh, 

15 Pa. Cmwlth 411, 327 A.2d 206 (1974) •. 

In the appeal at hand, we are faced with a statute authorizing one 

activity, and a regulation prohibiting the agency from engaging in such 

activity. Without reaching the ult:Urate question of the basic validity of 

the regulation in question, we must seek to dete:tmine if the application 

of that regulation to appellant is violative of appellant's rights as 

granted in the legislative enacbnent. 

7 
25 Pa. Code §86.155. 
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Is it violative of Duquesne's rights to apply the regulation pro­

hibiting self-bonding under the ~uise that tlJe regulation ~as pr~~ulgated 

in furtherance of the statute? We think so. 

As applied to Duquesne, the regulation is unenforceable, for the 

reason that it denies to Duquesne a right granted to Duquesne, i.e., the 

right to be considered for self-bonding. By applying the regulatory rran­

date to Duquesne, DER has acted in a rranner inconsistent with the statute, 

and this it may not do. Under the clear language of the statute DER, 

"in its discretion," may consider self-bonding after consideration of the 

thirteen {13} standards established in the statute. CRDCA, 35 P.S. §30.56 

(a) (1) thru (13). A refusal to exercise that discretion after request by 

Duquesne to do so, is to act in derogation of the statute, without regard 

to the reason why the action has been taken. The Legislature has expressed 

its will, and DER may not use a regulation as a barrier to compliance with 

the statutort mandate. Where a prospective permittee requests DER to 

accept a self-bond without separate surety, and provides to DER all the 

information required under the statute, DER is required to determine if 

self-bonding is appropriate. Having complied with the statutory rrandate of 

supplying all the required inforrration to DER, Duquesne is entitled to a 

determination by DER of the propriety of its self-bond application. In 

its application of 25 Pa. Code §86 .l53 to Duquesne's request for self­

bonding, and by refusing to decide if self-bonding is appropriate for 

Duquesne, DER has violated Duquesne's rights. 

Accordingly, this matter is remanded to DER for the purpose of review 

by DER of Duquesne's application for self-bonding pursuant to the standards 

enunciated and specified in the statute, namely, 52 P.S. §30.56(a) (1) thru (13). 
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Tne review by DER shall be corrpleted within sixty (60) cays of date of this 

Order, and the Eoard shall retain jurisdiction of this appo...al pending action 

by DER. 

ORDER 

AND NOW, this 21st day of February 1985, the Motion to Quash 

filed by DER is denied, and the appeal is remanded to DER for review and 

decision by DER wi~~ sixty (60) days of Duquesne's application for 

self-bonding, pursuant to the standards specified by the Legislature in 

52 P.S. §30.56 (a) (1) thru (13). 

The Boa"Xl retains jurisdiction of this matter pending further action 

by the parties subsequent to DER' s action in canpliance with this Order. 

The Supersedeas Order issued by the Board on July 20, 1983, remains 

in full force and effect during the period of the remand to DER, and 

until further order of the Board. 

cc: Bureau of Litigation 
Marc A. Roda, Esq. 
Bob Thorrpson, Esg. 

DAY.tD: February 21, 1985 

ENVIRONMENTAL HEARING BO."!\RD 
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JOHN J. BUDlliSKY 

. v. 

CO.~J.HO.\'h'EA LTH OF PENNSYLVA."'.'IA 

ENVIR0~.\1ENTAL HEARING BOARD 

221 ~ORTH SECO:'>iD STREET 
THIRD FLOOR 

HARRISBURG, P£1\NSYLVANIA 17101 
(717) 787-3-+83 

. . 
Docket No. 84-302-G 
february 22, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MYI'ION FOR SUMMARY JUDG1ENT 

SYNOPSIS 

Surrmary judgment in favor of DER is granted and the appeal is dismissed. 

Section 528 of the federal Surface Mining Conservation and·Reclamation Act of 

1977, 30 U.S.C. §1278, does not operate to grant Appellant an exemption from 

P~ylvania' s permitting requirements for coal mines. Appellant cannot operate 

his mine without· the repe:r:mi tting application required by the appealed-fran 

ccnpliance order 25 Pa. Code §86 .12. The order does riot represent an abuse of 

DER's discretion. 

DISCUSSION 

This appeal concerns a DER corcpliance order which directs Appellant to 

cease all mining activities at his underground coal mine until such time as he 

submits a canplete repermitting application for the mine in conformity with 

25 Pa. Code §86.12. 

- 430 -



Tne esse..'1tial facts of this controversy are not in dispute. Appellant 

operates a deep mine which is knONTI as the "Col pat Mine" . Prior to the issuance 

of the cc:mpliance order appealed herein, Appellant opera ted the mine under the 

authority of a penni t issued pursuant to section 315 of the Clean Streams Law, 

35 P.S. §691.315. DER determined that this permit expired on March 31, 1983, as 

a consequence of 25 Pa. Code §86.11 which provides: 

(a) No person shall operate a mine ... unless such 
''· .person has first cbtained a penni t from the 

Department. 

* * * 
(c) Except as provided for in §86 .12 (relating to 

continued operation rmder interim permits) .•. 
on and after eight months fran the effective 
date of this chapter, no person shall engage in 
or carry out coal mining activites within 
Pennsylvania, rmless that person has first 
c:btained a valid penni t issued by the Depa.rtJTent. 

The effective date of Chapter 86 was July 31, 1982, the date that the regulations 

were pUblished in the Pennsylvania Bulletin.1 (The regulations were promulgated 

in connection with the federal government's award of primary jurisdiction ("primacy") 

to Pennsylvania pursuant to the federal Surface Mining Control and Reclarration Act 

of 1977, 30 u.s.c. §1201 et ~-) Thus, DER determined that Appellant!s pre-existing 

permit expired as of March 31, 1983. HONever, DER construed the pe.rmit to allaN 

interim operations, purs1 ;"lllt to 25 Pa .. Code §86.12 until April 24, 1984. When 

Appellant had not sul:mitted the required repe.rmitting application by April 24, 

1984, DER issued the cessation order appealed herein. 

'The parties have agreed that this appeal turns upon a single legal issue, 

i.e., whether DER has the authority to require Appellant to submit the repennitting 

application in order to c6ntinue mining. No evidentiary hearings were held. 

1 12 Pa. Bull 2882 (July 31, 1982). 
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Appellant is appearing pro se. He and counsel for DER have sul:rni tted briefs on 

t,O,e aforesaid legal issue; DER has no.tv moved for sunrrary judg;:rent. Although 

l~ppellant has not res:ponded to the DER motiOt"1, we believe that his :position 

is rrade clear in his previously sul:::mi tted brief. 

Essentially, Appellant's argurrent is that he is exempt fran the 

pennitti.ng requirements of Pennsylvania law by virtue of section 528 of the 

federal Act, 30 u.s.c. §1278. He argues that when the Permsylvania legislature 

adopted the federal requirements in order to be granted prirra<:;;y, it smuld have 

adopted section 528 as well. He states: 

Congress desired to establish unifo:rm national 
perfonnance standards for the surface mining 
industry. The goal is to inplement (the federal) 
Act in its entirety, along with individual state 
laws to reflect lccal conditions. 

* * * 
The Secretary of the Interior of the U. S. and 
the Canrronwealth of Pennsylvania failed to 
canply with the Act in its entirety by diluting 
it through the elimination of one of its 
provisions, i.e., Sec. 528. 

Section 528 of the federal Act provides that certain surface mining 

activities are exanpt fran the requirements of the Act; these include coal ranoval 

by a lando.Nner for his CMn non-ccmnercial use and coal rerroval for conmercial 

purposes where the surface mining operation affects two acres or less .. Appellant 

claims that his operation would fall within either of these categories and that 

therefore, DER should not be entitled to require him to submit an application 

f "t 2 or a pe.rnu. • 

2since we have determined that the existence of the . ederal exanption 
plays no role in Pennsylvania's regulatory schane, we have no need to examine 
the factual basis for Appellant's contention. 
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DER argues that section 528 cannot operate to grant Appellant an 

exerrption inasmuch as it simply is not part of Pennsylvania law. We concur 

with DER' s view. We cannot read into the law an exemption which does not appear 

on its face, and we can see no basis for holding that section 528 should be part 

of Pennsylvania law. Pennsylvania arrended several of its statutes3 in 1980 in 

order to carply with section 503 of the federal Act, 30 u.s.c. §1253, which 

specifies certain minimum requirements for the regulation of mining activities. 

When the federal goverrunent granted Pennsy 1 vania · prlinacy, the Secretary of the 

Interior determined that: 

The Pennsylvania Surface Mining Laws provide ... for 
the regulation of surface mining and reClamation 
operations ..• in Pennsylvania in accordance with 

4 the Surface Mining Control and Reclamation Act of 1977. 

Certainly, this staterrent evidences, at least prima facie, that the federal 

governrnent was satisfied that the changes in the Pennsylvania law were 

sa tisfacto:ry, from the perspective of the federal Act. 

Appellant argues, however, that the Secretary of the Interior failed 

to confonn with the mandate of the federal Act because the failure to require 

Pennsylvania to adopt the exerrption of section 528 sanehcw "dilutes" the Act. 

Quite the opiX>Site is true. The absence of this exemption fran the Pennsylvania 

law makes the Pennsylvania regulato:ry scherre more stringent than "the federal. 

3see, e.g., the Act of October 10, 1980, P.L. 894, No. 157 (amending 
the Clean Streams Law) and the Act of C:Ctober 10, 1980, P.L. 835, No. 155 
(amending the SUrface MiP.ing Conse.rvation and Reclamation Act). 

447 Fed. Reg. 33051 (July 30, 1982) . 
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Furthermore, this greater stringency is fully corrloned by Congress Section 

505 of the federal Act provides that state la-ws which "provide for more stringent 

land use and environmental controls" are not to be construed as inconsistent 

with the federal Act. 30 U.S.C. §1255. It is elementary constitutional law that 

the states are free to enact laws regulating activities within their avn borders 

so long as those la~s do not conflict with an existing federal regulatory scheme. 

Thus, it is clear that Congress did not intend to preclude the states from 

enacting nore rigorous envirorunental controls. Pennsylvania has done SOi it 

requires a penni t where the federal goverrment would not, i.e. , even Sllall 

operators are required to carply with the requirements of section 315 of the 

Clean Streams Law, and 25 Pa. Code, Chapter 86. We note that this opirL.::m is 

ccmpletely consistent with our re:::ent holding in Ralph Bloem, Jr. v. DER (EHB 

Docket No. 84-145-G; Adjudication dated February 21 , 1985). 

As a consequence of the foregoing analysis, it is clear that DER 

fOssessed ample authority for the issuance of the corrpliance order to Appellant. 

Appellant must submit a ccmplete repennitting application pursuant to 25 Pa. Code 

§86.12 prior to resuming mining operations at the Colpat mine. DER is entitled 

to surrmary jtrlgment as a rcatter of law • 
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ORDER 

WHEREFORE, this 22ndday of Februa.:r:y, 1985, it is order that DER's 

Motion Surmra.:r:y Judgment is granted. The appeal captioned above is dismissed. 

Merrber 

MeniJer 

DATED: February 22, 1985 

cc: Bureau of Litigation 

nb 

Alan S. Miller, co-counsel for DER 
Joseph K. Kaput,· co-counsel for DER 
John J. Budinsky, Appellant 
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TElCO COAL OPERATIONS, nl:. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
lllNORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 
and FLYIN3 "A." COAL cel1P.AN.(, Pennittee 

Docket No. 82-185-M 
82-19D-M 

Issued: March 1, 1985 

OPINION AND ORDER 
SOR PERMITI'EE 'S MJI'ION 'ID DISMISS 

Synopsis 

Permittee Flying "A'' Coal Ccmpany's notion to dismiss the appeals of appellant 

Telco Coal Operations, Inc. i's granted. ;Following DER' s partial revocation of Telco's 

mining penni ts ,for lands located in Mayfield Borough due to Telco's sul:rnission of an in­

valid land~ner consent fo:rm, and DER's ~sequent issuance of mining pennits to Flying 

uA" for. the same lands·, the only issue placed before the Board was a dispute concerning 

tl."'tle t0 p;ropert:y'. S;j:nce the Board lack$· juri'Sdiction to settle such disputes, the appeal 

:j::s dJ."smissed. 
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OPTIITON 

The appeals of appellant Telco Coal Operations, Inc. , ('l'.Eiro) , docketed at 

82-185-.H and 82-190-M and never fonnally consolidated, are before the Board as are-

sult of tlle following circumstances. By order dated July 14, 1982, appellee Ccmron­

wealth of Pennsylvania, Department. of Environmental Resources (DER), partially revoked 

the mine drainage and mi."ling pennits (nos. 5376SH24 (t) and 1969-1, respectively) held 

by TEtro for the opoo_ration of a surface mine reclamation bank on seventy-eight (78) acres 

in Hayfield Borough and carbondale Township, Lackawanna County, Pennsylvania. DER's par-

tial revocation (of the pennits covering the lands in Mayfield Borough) was based upon 

a DER finding that the consent of landowner fonn (known as a Supplemental C fonn) , sub-

rni tted by TEIJXl as part of its penni t apt?lications, was .irrprooer in that it was not exe-

cuted by the true record la..ldowners of the lands in Mayfield Boroughc DER' s finding fol-

lowed an info:r:mal hearing with representatives of both TELCO and permittee Flying "A" 

Coal canpany (;FLYIN:; "A"), the latter having applied for mining penn:i..ts for the lands in 

Mayfield Borough for which permits. \\rere previously issued to TEI:ro. TELa)' s appeal of 

DER's partial revocation was docketed on July 19, 1982 at EHB I:bcket No. 82-185-M. TEim 

also filed on July 19, 1982 a Petition for Su;>ersedeas fran DER's revocation order; the 

Board neither reached the merits of nor ruled upon said petition. 

Thereafter, on July 22, 1982, DER issued mine drainage and mining penni.ts to 

FLYIN'i nA" for the lands in Mayfield Borough for which TEI.CO had held the pennits prior to 

DER's revocation on July 14, 1982. TEJ:CO's appeal of DER's issuance of mining penni:ts to 

FLY'm3 "A" "-'aS docketed on August 3, 1982 at EHB Docket No. 82-190-n. 'I'E[C() also filed on 

.August 3, 1982 a Petition for Supersedeas fran DER's issuance of mining pennits to FLYIN:; 

"A", the Board neither reached the merits of nor ruled upon said petition. 

On August 4, 1982, DER moved t.""le Board to consolidate the two appeals filed by 

TE!CO at Docket Nos. 82-185-M and 82-190-M; FLYIN; "A", by way of answer to DER' s rrotion, 
1 

likewise :move:i t..l}e. Boa:rd to consolidate TElCO's appeals; TEICO did not respond to tl)ese 

1. FJ:..Y':'IN3 "A" also petitioned the Board for leave to intervene, "t ... t-;icll petition \'laS 

never fo:rrnally granted by the Board although, as penni.ttee, FLYIN; "A'1 -w-ould be entitled 
to such inter.rention, 25 Pa. Code §21.62; 1 Pa. Code §35.28. 
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rrotions. Although it is apparent that both appeals involve a::mron questions of law 

or fact, 25 Pa. Code §21.8Q-in that both of DER's appealed fran actions follcmed DER's 

finding that TEICO's Supplenental C form was invalid-the Board did not fonnally con­

solidate TEI:CO's appeals. However, it is clear that all the parties have treated 

TEI:CO' s appeals if they had been formally consolidated by the Board. In fact, at the 

request of TELCO , both appeals were continued indefinitely, by Board Order dated Septem­

:ber 1, 1982, pending final court action resolving the property CMllership issues which 

gave rise to DER' s actions and TEUX>' s appeals thereof. 

After a two year period of inactivity follCMing the Board's grant of a general 

continuance, the Board on November 27, 1984 requested that TELCO. file a status report. 

TEI.CO did so on December 7, 1984, info:r:ming the Board that the latNSUi.t filed in the 

Court of Ccmron Pleas of lackawarma County which caused the Board to grant a general con­

tinuance, captioned Total Energy !easing Corporation, et al. v James Durkin, Sr., et al. 

and Flying "A~ Coal Carpany, et al., had been decided in favor of defendants, although 

plaintiffs' notions for new trial and judgment n. o. v. were 6nd areJstill pending. 

By letter filed on December 20, 1984, FLYJN3 "A" responded to TEr.CO' s status 

report and noved the Board to dismiss the appeals docketed at 82-185-M and 82-19D-r1. 

FLYING "A's" notion was based upon the fact that not one, but two, courts had detennined 

. that the defendants in the lackawanna Comrty Court case (Tames Durkin, c:;r., et al., and 

Flying "A" Coal ~, et al.; ':>Jere the CMllers of the property in r~yfield Borough for 

which TElCO had previously been permitted to mine prior to DER's partial revocation. 

Besides the decision of the Court of Camon Pleas of lackawanna County, FLYJN3 "A" in­

fonned the Board that the United States District Court for the r1iddle District of Penn­

sylvania had also decided, in a suit instituted by the defendants in the lackawanna 

County case (James Durkin, Sr., et al., and Flying "A" Coal CCirpany, et al.), that they 

were the CMllers of the property in Uayfield Borough. As . ~d th the Lackawanna Court of' 

camon Pleas case, post-trial rrotions were pending (as of December 20, 1984) before the 

District Court. HCJWeVer, FLY'IN3 "A" argues that all outstanding issues that were 
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placed before the Board at 82-185-M and 82-19Q-!'i had been placed before tt'iO rourts 

a,nq decided in ;favor of FLY:IN:; 11A" and against 'l'EIXl). 

. '!Imm by· letter filed 'l:'lith the Board on December 24, 1984, opposed FLYnn 

''A \,s't notion to dismiss and argued that the' two court cases mentioned above had not 

been finally detennined. TELCO's argument '\-laS based upon the fact that TEICO' s post-

trial notions were pending in both cases. However, believing FLYn~ "A's" motion to 

dismiss to be \vell taken, the Board issued an order on January 10, 1985 wherein "t-Je or-

dered: 

• • • tlla,t respective counsel for the parties sul:rnit to the 
Board a statement of the legal issues· remaining to be 
resolved before the Board, together lvith a surrmary of 
the. facts at issue, and citations to statutes, regula­
tions and precedent upon which each party's case rests, 
wi tl'rln 10 days of date of receiPt of this Order, l.mless 
counsel :eor one or nore of the parties is of the opinion 
that no issues remain to be resolved by the Board ••• 

Telco Coal Ooerations, Inc. v. DER and Flving "A" Coal Canoanv, 82-185-U, 82-190-U 

(Order, January 10, 1985I. 

In response to the Board's Order of January 10, 1985, both FLYJN; 11A" and DER 

argued that no legal or factual issues ranained to be decided by the Board. Notwi th­

standing the fact t.~t post-trial m:>tions had yet to be ruled upon by roth the District 

Court and Court of Ccmn:>n Pleas of lackawanna County, a fact duly noted by TErCO in its 

res:90nse to the Board's order, FLYnn "A" again asked the Board to dismiss TErCO' s a~ 

peals with. !'rejudice because final decisions regarding the title to property issues pre-
-

sent herein had been rendered by the courts.. M::>reover, FLYIN:; "A" argued th.:it because 

TELCO's appeals hlnged on the .;..ssue ot title to property, and because the Board lacked 

jurisdiction to decide such an issue, 'imCO' s appeals should be dismissed. We no<!J grant 

FLYIN3 "A.!.·s" notion based upon the following reasoning. 

F.i:rst, we need not be detained by TEICO~·s argument that the tenn ':final court 

action" does not apply to a decision which has yet to be reaffi.l::m:=d by the court which 

rendered it by way of denying the post-trial notions of the losing party. On the con­

trary, while the law· in Pennsylvania is not altogether clear with respect to the res 
·- --

judicata effect of such a decision, we would be inclined to apply the doctrine here in 
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view of the fact that the jury verdict in the case decided in the Court of Camon Pleas 

of La~.vaxu""l.a County was handed down on Septanber 30, 1983. Cf. Helmig v. Rockwell :r.r£g. 

Co., 389 Pa. 21, 131 A.2d 622 (1957), cert. den. 355 U.S. 832, 78 S. Ct. 46, 2 L.Ed.2d 44, 

reh. den. 355 U.S. 885, 78 S. ct. 140, 2 L.Ed.2d 115 (the finality of a judgment could not 

be affected by a notion for nEM trial which was filed seventeen rronths after the judgment 

was entered and· subsequent to affinnance of the judgmant rry the Supreme Court) • HCMever, 

-we decline to apply the doctrine of res judicata herein because the re....."''rd contains in­

sufficient factual and legal allegations with respect to the prerequisites for applying the 

doctrine. 

Second, and nore importantly, we dismiss TELCO's appeals on the basis that the 

Board lacrs jurisdiction to settle disputes involving title to property. Donald T •. Cooper 

and Kathleen Cooper v. DER and Graham K. Shaddick, 1982 EHB 250, 257-58. Of course.:, while 

the Board may fom a well-founded opinion as to the ownership of disputed property, Cooper, 

supra. at 258, our opinion herein would be adverse to TEICO considering the fact that two 

courts had already resol vec1 the crucial issue of ownership of the land in r1ayfield Borough 

in fa:vor of FLYIN:; "A". Therefore, since ownership of the property in l1ayfield Borough was 

the only issue upon which DER's appealed-fran actions were based, the Board enters the fol-

lowing Order. 

ORDER 

AND, N:W, this __ l_s.;_. t ____ ____;day of _MARCH __ . -----~' 1985, the appeals of 

Telco Coal Operations, Inc., docketed at 82-185-M and 82-19Q-r~ are hereby dismissed with pre­

judice. 

DAT.ED: March 1, 1985 

~ Bureau of Litigation 
Donald A. Brown, Esquire for DER 
So1cnon Lubin, Esquire of Winkler, Danoff 
and Lubin, for Appellant 
Ralph E. Kates, III, Esquire of Griffith 
Aponick & Musto for Penni.ttee 

mvARD GERJUOY 
Hanber 
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THCM\5 OOAL CCMPANY, lNC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORm SECOND STREET 

THIRD FLOOR. 
li.4.R.IUSBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 84-273-M 
Issued: March 7, 19 85 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

j 

\. 

Appellant has a license and a mine drainage pennit fran the Department of En­

viromtental Resources (PER) to mine coal by the surface mining method, and has appealed 

a c::arpliance order fran DER directing appellant to treat discharges fran the penni tted 

area so that they would meet the effluent !.imitations of 25 Pa. Code §87 .102. This appeal 

.:j:s dismissed, upon appellant's notion and 'tdthout objection py DER, because DER tenninated 

the canpli:ance order that was the basis for this appeal, and this appeal is, therefore, noot. 

OPINION 

Appellant, 'I'har!a.s Coal Ccrclpany, Inc., has a license and a mine drainage permit 

~ the. Department of Environmental Resources (DE.IQ to mine coal by the surface mining 

method on 173.2 acres o-e land in Clearfield County, Pennsylvania. On June 29, 1984, DER 

issued appellant a CC~r~Pli:ance order, finding that appellant had allow-ed waters to be dis­

charged fran the pe;on:i:tted area in excess of effluent limitations found at 25 Pa. Code 

§87 .102. Tfte order di:rected appellant to take certain measures to treat the discharges so 
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_;. 
that they would meet the effluent limitaf'ipns at 25 Pa. Cbde §87 .102. Appellant filed an 

appeal fran the catpliance order witb tJW;~=Lm_ on August 2, 1984, a:._leging that it had 

not violated 25 Pa. Code §87.102 .. 

Then, on February 11, 1985, appellant fi.l.ed with the Board a .Hotion to Dismiss 

Appeal for M:x:>tness. In this m:>tion, ~t ave:rred t:.1at DER had temrl.nated the ccm­

pliance order that was the basis for this appeal, and tha :: therefore the Board should dis­

miss the appeal as IOOOt~ DER has mt :responded to appellant's IOC>tion to dismiss. Appellant's 

IIDtion to dismiss is granted because wben, during the course of the appeal, events occur 

that render the Board incapable of granting 8.IFf :relief, the Board must dismiss the appeal as 

rroot. Silver Spring: TaoinShi.p v. Depad:nent of Env:i.l:ormental Resources, 28 Pa. Cnwlth. 302,_ 

368 A.2d 866 (1977b Cambria Coal Catpany v. Depart:ment of Environmental Resources, 1982 

EHB 517. 

ORDER 

AND, Nm, this _7.:..;th=-___ day of !WI:E, 1985, the appeal of Thanas Coal can-

pany Inc. at EHB Docket lb. 84-273-M is ~ .. disni ssed as noot. - , &~.....,.!" 

DAT.ED: March 7, 1985 

cc: Bureau of Ll.'tiga:tion · 
Donald A. Brown, Esquire for DER 
carl A. Belin, Jr. , Esquire of Belin and. BeHn for 
appellant Thanas Coa1 canp:my 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTII SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BELTRAMI ENTERPRISES, INC. 

AJ?pellant 

v. 

Docket No. 85-009-M 

March 7' 19 85 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 
SUR 

.MCYI'ION 'IO DISMISS 

Synopsis 

Appellant appealed fran a civil penalty assessment issued to aopellant by the 

Department of Environmental Resources (PER) • DER' s notion to dismiss is granted and 

this appeal is dismissed with prejudice because the notice of appeal was filed contrary 

to the requirement of 25 Pa. Code §21. 52 (p.} , more than thirty days fran the reqeipt by 

appellant of the ciVil penalty assessment. 

Since appellant did not respond to DER' s notion· to dismiss, the Board, as autho-

;r.ized by 25 J?a. Code §21. 64 (al, finds that appellant has admitted the facts alleged in 

DER's notion, including the date upon which DER alleges ·that appellant received notice of 

the ciyi:l penal~· assessment. 
t 
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OPINION 

By notice dated December 10, 1984, the Department of Environmental Resources 

(DER) issued a civil penalty assessment upon Beltrami Enterprises, Inc. (Beltrami). 

The said assessrrent was sent to Beltrami via certified mail, return receipt requested, 

and the return receipt indicates that Beltrami received the assessment on December 12, 

1984. 

Beltrami appealed the civil penalty assessment to the Board, and the notice of 

appeal was filed on January 14, 1985. 

On February 5, 1985, DER filed with the Board a Motion to Dismiss, alleging that 

the filing of the notice of appeal nore than thirty (30) days after receipt thereof by 

Beltrami deprived the Board of jurisdiction to hear the appeal. In addition to the filing 

of said Motion, DER contemporaneously therewith filed an affidavit of service certifying 

that a copy of the r1otion to Dismiss was ser:ved upon counsel for Bel trarni on the same date 

as said Motion was forwarded to the Board. To date the appellant has not filed a response 

to the :n.t:>tion to Dismiss filed by DER. 

When a party filed a notion to dismiss an appeal, the burden of proof lies with 

that party, and all facts pleaded must be taken in the light nost favorable to the other 

party. (Citations anitted) • 

Under the provisions of the Board's Rules of Practice, 25 Pa. Code §21. 64 (d) , 

failure to respond to a notion empowers the Board, arrong other sanctions available, to 
1 

treat "all relevant facts stated in such ••• :rrotioo as admitted." Pursuant to such authority, 

,.;e find that the notice of appeal was received by Beltrami on December 12, 1984. 

Section 211.11 (a) provided apr;>eals "shall be received by the Board "tvi. thin the time 

limits, if any, for such filing, and also provides that the "date of receipt by the Board and 

not the date of deposit in the mails is detenninative" (of the date of filing}. 

1. 25 Pa. Code §21. 64 (d) • Any party failing to respond to a ccrr:plaint, new matter, 
petition or notion shall be deemed in default and at the Board's discretion sanctions may be 
imposed in accordance with §21.124 of this title (relating to sanctions) ; such sanctions may 
include treating all relevant facts stated in such pleading or notion as admitted. 
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Under the provisions of Section 21.52(a) of the Board's rules, the Board has no 

jurisdiction to hear an appeal unless the notice of appeal if filed with the Board "within 

30 days after notice" of DER' s final action has been received by the appellant. Appellant 

herein filed its appeal with the Board on January 14, 1985, which date was in excess of 30 

days after appellant received the civil penalty assessment fran DER. 

This Board lacks jurisdiction to hear appeals which are filed :rrore that thirty (30) 

days after appellant has received written notice of DER' s action rmder appeal. Rostosk.y v. 

Ccmn., DER,26 Pa. Onwlth. 478, 364 A.2d 761 (1976). 

Accordingly, this appeal must be dismissed. 

ORDER 

AND, NCW, this _........;..7th= ___ day of MARCH, 1985, upon motion of DER, the appeal of 

Beltrami Enterprises, Inc., at EHB Docket No. 85-009-M is dismissed with prejudice. 

DATED: .r.mch 7, 1985 

cc: Bureau of Litigation 
Bernard A. Labuskes, Jr. , Esquire for DER 
Edward E. Kopko, Esquire for appellant 
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MARLIN L. SNYDER 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:-r1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

· Docket No. 84-400-G 

March 12, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

DER 1 s Motion to Strike Appeal or 'lb Limit . Issues is denied. DER 

argues that Appellant is atterrpting to challenge the validity of an:-.-ear.lier 

• DER order in this appeal and that since no appeal of that order was taken it has 

become final and cannot be challeng~ in. this subsequent proceeding. 
. . . 

Appellant 1 s Notice of Appeal only challenges the factual basis of the o:r:der 

appealed from here. No challen~e to the content or validicy of the earlier 

order is apparent. "Therefore the finality. of the earlier order need·not pe 

detennined at this time. 
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OPINION 

This appeal concerns a carpliance order issued to Appellant by 

the Department of Environmental Resources {"DER"); the order is dated 

October 30, 1984 and finds that Appellant has failed to backfill concurrently 

with mining and to install sedimentation contJ:ols, in violation of 25 Pa. 

Code, Chapter 86, and of a DER order dated July 20, 1983. 

On February 4th, 1985, DER filed a Motion to Strike, alternatively 

styled as a Motion to Limit Issues. The twenty-day time period for responding 

to said Motion has long since passed {see the Board's Pre-Hearing Order 

No. 2, issued December 5, 1984) ; Appellant {who apparently is appearing 

pro se) has not responded to DER' s Motion. 

DER :requests that we strike this appeal, apparently for failure 

of the Appellant to present issues which are cognizable by this Board. 

Alternatively, DER requests that the issues in this appeal be limited to 

those concerning Appellant's ccxrpliance {or lack thereof) with the earlier 

DER order. DER vie.vs the statanents contained in Appellant's Notice of 

Appeal as "apparent reference {s)" to the DER abatanent order of July 20, 

1983 {which DER has attached to its Motion as "Exhi.:J.:.t A"}. DER states that 

Appellant did not appeal this order and that t:h:rrefore it becarre final.· 

We will not rule at this time on the finality of the July 20, 1983 

order. If indeed said order was received by Appellant and not appealed by 

him, its teJ:ms have becane final and are not subject to attack in this 

subsequent proceeding,. Ccmronwealth Department of Environmental.Resow:ces 

v. Williams, 57 Pa.Cmwlth 8, 425 A.2d 871 {1981}; Arrrond wazelle v. Depart::nent 

of Envimnmental Resources {EHB Docket No. 83-063-G, Opinion and Order dated 

August 21, 1984). Hcwever, the necessary facts to establish finality have 
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not been placed before us in proper evidentiary fo:rm here, e.g. , by sworn 

affidavit. In any event, at this stage of this appeal we are hesitant to find 

that Appellant is attempting to mount a challenge to the 1983 order; certainly 

ro ~licit mention of such order is made in the Notice of Appeal. The sole 

reasons provided for the taking of this appeal are as follows: 

Site is operating in canpliance with 
te:rms of issued pe:rmits, further backfilling 
would be counter-productive/economic, site is 
in maintenance mode pending upgrading of permits 
to latest system. Sediment controls in can­
pliance with issued permits, temporary pond is 
installed, new tx>nds for site designed and part 
of updated pe:rmit application.. Remainder of 
site uses buffer system of sediment control. 

It is our opinion that these allegations, on their face, solely attanpt 

to refute or rebut the factual findings of the order appealed fran 

(i.e. the order dated October 30, 1984). Even if the July 20, 1983 order is 

final, Appellant clearly is entitled to challenge DER findings trat he has 

failed to corrply with the tenns of that order subsequent to its issuance. The 

content and validity of the order would be beyond challenge if no appeal had 

been taken (Williams, supra) but the factual issue of whether by October 30, 

1984 there had been carpliance with the order's tenns seems to be squarely before 

the Board in this appeal. 
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ORDER 

WHEREFORE, this 12th day of March, 1985 it is ordered t:fiat DER's Motion to 

Strike or to Limit Issues is denied. 

Member 

DATED: March 12, 1985 

cc: Bureau of Litigation 
Matrrlin L .... sn:¥d~,-· Apwllant. 
Joseph K. Kaput, Esquire, for DER 
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JOHN & KATHY PUMO 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
lllNORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 
84-340-M 

March 14, 1985 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GILL QUARRIES, INC., Permittee 

OPINION 

Appellants, John and Kathy Purro, filed an appeal with the board on 

October 9, 1984, fran the issuance by the Department of Environmental Resources 

(DER), on August 31, 1984, of a pennit to Gill Quarries, Inc., alla.ving 

various surface mining activities. On October 10, 1984 the board issued 

its Pre-Hearing Order No. 1, directing appellants to file a pre-hearing 

!"!.'le!ror;:nldl:ml by December 27 ~ 1984. On January 11, 1985, not having received 

a pre-hearing rnerrorandum fran appellants,.. the board issued a default notice 

infonning appellants that unless they corrplied with Pre-Hearing Order No. 1 

by January 21, 1985, the board may i.rr'q;lose sanctions, including dismissal of 

the appeal. On February 4, 1985, the board received a letter fran the 

attorney for Gill Quarries, Inc. , requesting the board to dismiss this 

appeal because appellants still had not filed a pre-hearing menorandum. 
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A copy of this letter was also sent to appellants, and the board has not 

received any response from appellants to Gill Quarries' request for dismissal. 

The board's rule of practice and procedure, 25 Pa. Code §21.124 

authorizes the board to i.rrpose sanctions on a party for failure to abide 

by a board order. One such sanction authorized by 25 Pa. Code §21.124 is 

dismissal of the appeal. Although the board is reluctant to enter a final 

ruling without the benefit of a full hearing on the m=ri ts, which would 

afford a party anple opportunity to present his case, the board will not 

tolerate a party's consistent refusal to confonn to standards required in 

the prosecution of appeals before this board. Johnston v. Department of 

Environmental Resources, 1982 EHB 405. On two occasions, the board issued 

orders to appellant and on both occasions appellant failed to respond. Also, 

appellant did not respond to Gill Quarries' request for dismissal. Accordingly, 

this appeal is dismissed. 

ORDER 

AND NOW, this 14th day of March , 1985, the appeal of 

John and Kathy Purro, at EHB Docket No. 84-340-M, is dismissed. 

cc: Bureau of Litigation 
John Wilmer, Esq.jEa.stern 
John and Kathy Purro 
Gill Quarries, Inc ·I D. Barry Pritchard, Jr. , Esq. 

DATED: March 14, 1985 
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P & N CDAL a:MPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
lllNORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLV ANlA 17101 

(717) 787·3483 

Docket No. 82-275-M 

Issued: March 15, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Ol?INION AND .ORDER 

Synopsis 

Appellant has appealed a denial by the Department of Envirornnental Resources 

(DER) of an application for a mine drainage pennit. The appeal is dismissed pursuant 

to 25 P.a. Code §2.1.124 because appellant failed to canply with a Board order directing 

appellant to file a pre-hea.rmg mem::>randum. 
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OPINION 

p & N Coal Can!:Jany, appellant herein, appealed fran a decision of the Bureau 

of Mining and Reclamation, Department of Environmental P.esources (DER) dated October 

5, 1982 which denied appellant's application for a mine drainage pennit. 

The appellant received the notice on October 5, 1982, and timely filed this 

appeal on Novanber 3, 1982. 

Thereafter, on Novenber 4, 1982, the Board issued its Pre-Hearing Order No. 1, 

which required, inter alia, the appellant file its pre-hearing memorandum on or before 

January 19, 1983. 

On Decanber 30, 1982, appellant and DER filed a Joint ~btion for General Con-

tinuance, which notion the Board granted on January 4, 1983. 

On February 3, 1983 a Petition For Leave To Intervene was filed 'tdth the Board 

by a group identified as the the Watershed Association, which consisted of townships and 

water associations located in the ow;atershed of the proposed mining site. The Board 

granted Intervention status to the Watershed Association by order dated r.mch 15, 1983. 

Neither appellant not DER filed any objection to the petition for intervention filed by 

the Watershed Association. 

After receipt of status reports over a period of time, and upon Intervenors • 

objection to further general continuances sought by appellant -w;dth the concurrence of 

DER, the Board issued an ORDER dated January 28, 1985, wherein appellant was directed to 

file its pre-hearing -mem:>randum ''within twenty (20) days of "the date ef th~ Order, "and 

to advise the Board of its readiness to proceed to hearings within one nonth of date of 

"the Order. 

The said ORDER· of the Board also provided that appellant's appeal would "be 

dismissed without further notice to appellant" if appellant failed to cx::rrply with the 
1 . 

ORDER. 

L The full text of the order of the Board of January 28, 1985 is as follCMS: 

"And, NcM, this 28th day of January, 1985, after review of the documents file 
with the Board in this appeal, and in view of Appellant's lmwillingness to proceed in 
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Copies of the ORDER were mailed to counsel of record for the parties herein on 

January 28, 1985. 

Appellant has failed to oatply with the January 28, 1985 ORDER of the Board 

in that it has not filed its pre-hearing maR:>randum nor has it notified the Board of 

its readiness to proceed to hearings in this appeal. 

Pursuant to the provisions of the BoaJ:d 1 s rules of practice, 25 P~. Code 
2 

§21.124, sanctions nay be ~sed upon a party "for failure to abide by a Board order," 

including "the dismissal of any appeal." In the instant appeal, appellant has failed 

to canply with a Board Order and is therefore subject to the imposition of sanctions 

and was forewarned of same in the Board 1 s Janua:cy 28, 1985 ORDER. 

Accordingly, the appeal is dismissed. 

1. Continued. 

this appeal, and in view of the necessity of the Board to allocate valuable 
resources to the ncni.toring of inactive files in the face of an eveDlDUilting caseload, 
the Appellant is hereby ORDERED to file its pre-hearing mem::>randum within twenty (20) .. 
days of date of this ORDER, and to advise the Board of its readiness to proceed to 
hearings within one m:::>nth of date of this ORDER, and upon failure to canply with this 
ORDER, the appeal of P & N Coal canpany, Inc. at EBB Docket No. 82-275-r.f shall be dis­
missed without further notice to Appellant. n 

2. 25 Pa. Code §21.124 provides: 

"The Board nay :in;x>se sanctions upon a party for failure to abide by a Board 
order or Board rule of practice and procedure. Such sanctions may ·include the dismissal 
of any appeal or an· adjudication against the offending party 1 orders precluding intro­
duction of evidence or documents not disclosed in ca.rpliance with arrJ ordeJ:: i barring 
the use of witnesses not disclosed. in canpliance with any order 1 barring an attomey 
fran practice before the Board for repeated or flagrant violation or orders, or such 
ot.her sanctions as are pe:cn:itted in similar situations by the Permsylvania Rules of 
Civil Procedure for practice :Defore the Courts of Ccrmon Pleas. 
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ORDER 

AND, NCm, this 15th day of MARCH ------- , 1985, the appeal of 

p & N Coal Canpany, at EHB Docket No. 82-275-M is dismissed for failure to canply 

with Board Orders. 

DATED: March 15, 1985 

cc: Bureau of Litigation 
Diana J. Stares, Esquire for DER 
Robert P. Ging, Jr. , Esquire 
Louis Emmanuel, III, Esquire 

~~-4~ 
ANI'HONY J. ~ ' JR. 
Member 
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ANTHONY J. MAZULLO, JR. MEMBER 
EDWARD GERJUOY, MEMBER 

In the t-1atter of: 

COMMONWEALTH OF PENNSYLVANIA. 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SE:CONO STRE:C:T 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

M. DIANE SMITH 
SECRETARY TO THE SOARD 

cnMCNVEALTH OF PENNSYLVANIA 
DEP.A!mrlENT OF ENVIIDNr-1ENTAL RESCXJRCES, : 

v. 

ALLEN E. HAGER, JR., 

SYNOPSIS 

Plaintiff 

Defendant 

: 

JX)CKET NO. 84-366-G 
Issued: March 26, 19 85 

OPINION AND ORDER SUR PRELIMINARY 

OBJECI'IONS 

Defendant's preliminary objections are sustained in part and rejected 

in part. Section 206 (g) of the Bituminous Coal Mine Act, 52 P.S. §701-206 (g) 

does not .irrpose a duty upon mine foranen to make and file reports; therefore 

Counts I and II of DER 1 s conplaint are dismissed. Section 70 3 of the Act, 

52 P.S. §701-703 vests jurisdiction over criminal violations of the Act in a 

tribunal other than the Environmental Hearing Board. Therefore, the Board 

lacks jurisdiction; Count III of the canplaint is dismissed. Certain portions 

of the canplaint appear to contain matter irrelevant to this proceeding; never-

theless, Defendant's notion to strike is dismissed because at this stage of 

these proceedings, with DER refusing to coocede any irrelevancies, the Board 

cannot be certain what portions of the complaint really are irrelevant. 
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Defendant's Motion for a More Specific Pleading is denied; greater specificity 

can be cbtained through the mechanisms of discove:cy. Defendant's Motion to 

Dismiss for multiplicity is denied; defendant nay renew the same at a later 

date if accanpanied by a brief setting forth legal authority in support of 

defendant's argument. Defendant's general demurrer to Counts I through V of 

the canplaint is denied; defendant does not specifically allege h011 the delay 

of which he canplains prejudices him in this prcx::eeding. Finally, defendant's 

Demurrer to Relief Re:;ruested is denied; Count IV .of DER' s canplaint sets forth 

allegations sufficient to support the requested relief. 

OPINION 

This case ariSes out of a canplaint served upon Mr. Allen E. Hager 

("eefendant"} by the Deparbnent of Envirormental Resources ("DER"}. The carplaint 

seeks revocation of defendant's certificates of qualification as a inine fore:nan1 

assistant mine foreman, and mine examiner, which were issued pursuant to 

section 206 of the Bituminous Coal Mine Act, 52 P.S. §701-206 ("Act"}. Paragraph 

3 of the canplaint states that at all times relevant hereto defendant was acting 

as a mine fore:nan. Defendant has oot disputed this contention. 

Defendant has responded to the canplaint by filing prel.imina:cy objections, 

to which DER has responded •. Count I of the canplaint alleges that defendant 

violated section 206(g) of the Act, which states: 

§701-206 Qualifications for certification 

* * * 
(g) All applicants who have satisfactorily passed a written 
exanti.nation shall also satisfactorily pass an oral examination, 
and after being certified but before assuming their duties 
as mine forenen, mine elec tricians, assistant mine foreman 
or mine examiners, shall acccrcpany a centified mine foreman 
or a certified assistant mine foreman for not less than 2 
weeks for training purpc:ees in accordan:::e with a training 
program submitted by the operator ani approved by this depart­
rent; provided, h011ever, that arr:1 applicant who has been 
granted a prior certificate need not undergo this training. 
The record of such training shall be maintained at the mine. 
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Count . I of DER' s carplaint cites defendant for having submi. tted to 

DER reports-indicating that certain individuals had received their two week 

undergrcund training in accordance with section 206 (g) when, in fact, the mine 

operator (Emerald Mines Coi:pOration) did not have a training pro:Jram approved by 

DER as r~ed by section 206(g). 

Defendant demurs to Coont I on the basis that section 206 (g) inp:>ses 

a duty upon the mine operator to sul::mi.. t a training pro:Jram for DER approval, 

but does not ilq;x:se this duty upon mine foremen such as defendant. In response 

to defendant's prelimi.na:ty cbjection, DER argues that Count I of the oc:roplaint 

does rot charge defendant with failing to submit a training program but rather 

chal:ges him with submitting reports which were not accurate. 

Section 206{g) does not clearly d.mpcse aay duties :upon mine foremen. It 

is clear that the trainees are to be accarpanied by a mine foreman ;Or assistant 

mine foreman durirq the period of their traini.n:J; hc:Mever, it is not clear that 

it is the mine foreman who is to make and file reports of such t.:rainin;. There­

fore, we nust sustain deferrlant's demurrer to Count I. We cannot support DER's 

position that section 206{g) jnjpases duties upon mine foremen to file the 

reports required by that section, nor can we agree that filing of false reports 

would am:. .~t to a violation of section 206 (g) • 

Defendant danu:rs to Count II of the c:x:mplaint. Count II Charges 

defendant with a violation of section 206(g) for allegedly having represented to 

DER that certain individuals had received their two week undel:ground training 

from mine forenen o; assistant mine forenen when they had received their 

training fran mine examiners instead. Since we have ruled supra that 

section 206 (g) does not under these circUmstances impose duties upon mine fore­

men such as defendant, we must sustain defendant' s demurrer to this Count as 

well. 
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Defendant demurs to Count III which charges that defendant violated 

section 703 of the Act by allegedly submitting false reports to DER concerning 

the training of certain individuals. Section 703 provides: 

§701-703. Crlininal penalties 

AI¥ person who shall intentionally or carelessly disobey 
arr:t order given in carrying out the provisions of this act, 
or do any other act whatsoever, whereby the lives or the 
health of the persons arployed, or the securicy of the mine 
or the machinery, are endangered, or who neglects or refuses 
to perfonn the duties required of him by this act, or who 
makes any false statement in any report required by this act, 
or who is responsible for failure tO canply with any decision 
made in accordance with this act, or who violates any of the 
provisions or re:;ruiranents thereof, shall be deaned guilcy 
of a·misdaneanor, an:l shall, upon conviction thereof, in the 
court of quarter sessions of the councy in which the mis­
demeanor was conmitted, unless othex:wise specified herein­
before, be punished by a fine not exceeding two hundred 
dollars ($200), or imprisonment in the councy jail for a 
period not exceeding three months or both, at the discretion 
of the court. 1961, July 17, P.L. 659, art. VII, §7_03. 

DER argues that it is not seeking the ~sition of the penalties 

prescribed by section 703; rather, it argues, it is simply seeking a finding 

that defendant violated section 703 by submittiiXJ false reports. We do notsee 

that section 703 can be read to pennit such a ntling. 'lhe Enviromental 

HeariiXJ Board has pa-~er to review actions of DER, pursuant to 71 P.S. §510-2l(a), 

and to exercise certain pa-~ers previously vested in those "persons, depart::nents, 

boards and ccmnissions" set forth in section 1901-A of ttie ACininisttativ.e Code, 

pursuant to 71 P.S. §510-21 (b). 

The Board's jurisdiction does not include matters in which jurisdiction 

previously has been granted to "the court of quarter sessions". It is certainly 

reasonable to conclupe that where ·the legislature has vested jurisdiction in one 

judicial body it is intended to be exclusive jurisdiction, unless indications to 

the contracy appear. None have been presented here. Therefore, we sustain 
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defendant's denurrer to Count III of the carplaint as we have not been given 

any basis to believe we have the jurisdiction to grant the relief DER requests. 

Defendant has moved to strike certain }?Ortions of the complaint as 

contain.in; scandalous and impertinent natter. The Board agrees that sC>IJ.E 

portions of the conplaint to which defendant has made reference appear to be . 

irrelevant to this proceeding; such irrelevancies deserve to be stricken. 

However, at this stage of these proceedings the Board cannot be certain 

precisely what naterial (on page 2 of Exhibit A of the canplaint} 'Which the 

defendant characterizes as scandalous and impertinent real*y deserves such 

characterization. DER has denied the Defendant's allegations in this regard. 

Therefore, we dismiss Defendant's Motion to Strike, but assure the Defendant 

that irrelevant portions of DER' s a:mplaint are not before the Board and will 

have no bearing on the outcane of this appeal. 

Defendant has requested that the Board issue an order directing DER 

to supply a nore specific canplaint or, in the alternative, dismissing DER's 

canplaint in its entirecy. We cannot agree with defendant's ru:gunent that 

the catplaint is too b:z=:oad and general to permit defendant to formulate a 

res}?Onse. The canplaint need oot be an all-inclusive narrative of events 

underlying the claim. Greater specificity may be ootained through the ooma.l 

procedure of discove:ry. Defendant's Motion for a More Specific Pleading is 

denied. 

Defendant has appended to his preliroinaxy cbjections a Motion to Dismiss 

for Multiplicity, arguin:J that Counts I, II, III, rv and V are redundant. Sin~ 

we have sustained defendant's demurrers to Counts I, II and III, we need only 

address the alleged overlap between Counts rv and v. 
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Count IV alleges that defendant violated section 210 of the Act, 

which provides in pertinent part: 

It shall also be unlawful for any •.• mine foreman to 
enploy as mine examiner in a bi tuninous coal mine 
any person who has not cbtained the proper certificate 
of qualification m1der this act ••• 

Count V alle:res that defendant violated section 210 of the act and 

that, therefore, he violated section 279. Section 279 provides: 

It shall be the duty of the operator, superintendent, 
mine foreman, assistant mine foreman, mine examiner 
and other officials to corrply with and to see that 
others corrply with the provisions of this act. 

* * * 
Defendant's argurrent is that the doctrine of multiplicity prohiliits 

the pleading of the same alleged violations of the Act in separate counts as 

DER has done here. At least as a prima facie rratter, the violations alleged in 

Com1ts IV and V are not identical. The duties imposed by the two statutory 

sections are not precisely the same, although it is the case that the facts 

necessary to establish a violation of section 210 would be identical to those 

reqtrired to establish a ViOlatiOn Of SeCtiOn 279 o ThUS 1 defendant IS argument 

may have sane rrerit. Havever, defendant has provided us with no legal authority 

to support his argument for "multiplicity" and therefore, w~ deny the M::>tion. 

Defendant may renew the same at a later date if accanpanied by a brief which 

provides detailed citations to legal authority supportive of defendant's 

cu:gument. 

Defendant has filed a general demurrer to Counts I through V of the 

carplaint, arguing that the time period which has elapsed since DER first 

received notice of alleged deficiencies in the training of mine examiners at 

the Einerald Mine is so great as to result in prejudice to defendant. Defendant 

also argues that this delay has resulted in the corrplaint becaning stale. 
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Ho.vever, defendant has made no specific statement concerning ho.v he has been 

prejudiced by this allegedly excessive delay. Therefore, defendant's demurrer 

to Counts I through V is denied. 

Finally, defendant has demurred to the relief requested by DER, 

arguing that DER has failed to allege properly that defendant failed or refused 

to perfonn any duty with which he is charged under the provisions of the Act or 

that defendant interfered with the safe and lawful operation of the mine. We 

do not find this to be the case. Count IV of the complaint alleges that 

defendant violated section 210 of the Act by employing and using certain 

individuals to act as mine exarn.i.ners.:when such·~irldividuals ·had not received 

proper tra:inin:J as required by the Act. DER further alleges that this failure 

interfered with the safe and law-ful operation of the mine. Defendant has not 

cbjected to this count ~ se; that is, no a:rgunent has been raised to the 

effect that this Count fails to state a viable cause of action, and it in fact 

appears to be the case that if such a violation were proven, the relief requested 

by DER would be proper. 52 P.S. §12 provides that certificates of qualification 

may be revoked where it is established that a mine foreman has failed to perform 

any duty with which he is charged under the provisions of the law-, or has engaged 

in any actions which interfere with the safe and lawful operation of a mine. The 

accanpanyin:J order is consistent with the fora]'Oirl3'. 

ORDER 

WHEREFORE, this 26th day of March, 1985, it is ordered that: 

1. Counts I, II and III of DER's c;::arplaint are dismissedr we will 

reconsider our dismissal of Count III if DER can sha.v we have jurisdiction over 

such a Count. 
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2. Defendant • s Motion to Strike is denied, but irrelevant portions 

of the canplaint assuredly are not before the Board. 

3. Defendant's Motion for a more specific pleadi!)J is denied. 

4. Deferrlant•s Motion to Dismiss for Multiplicicy is denied, 

subject to renewal at a later date if accanpanied by a brief confonning to 

the requirenents set forth in the foregoing opinion. 

5. Defendant's general demurrer to Counts I through V o;E the ~laint 

is denied. 

6. Defendant's &:murrer to the relief requested by the cx:mplaint is 

denied. 

ENVIRONMENI'AL HEARING BOARD 

DATED: March 26, 1985 

cc: Bureau of Litigation 
William F. Larkin, Esq., Pittsburgh, for Plaintiff 
R. Henry Moor~ Esq., Pittsburgh, for Defendant 
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ANTHONY KOVALCliiCK, 
t/d/D,Ia·BELL COAL CDMPANY 

Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
ll1NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. Bl-067-M 

rssued: April 15, 1985 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 

Synopsis 

'IWo subpoenas issued by this Board to appellant, under the authority of 

71 P.S. §510-2l(g) Ciild 25 Pa. Code §21.114, and served by appellant upon two 

errployees of the United States Deparbrent of the Interior are quashed. Appel-

lant cannot procure the test.:i.mony of errployees of the Department of the Inter-

ior at a hearing before this Board unless he Culllplies with federal regulations 

pertaining to subpoem~g- Department of the Interior employees. 43 C.F.R. 

§2.80, et ~· 

OPINION 

On February 15, 1985, this Board issued eight subpoenas to the appellant 

in this matter, so that the appellant could procure the test:inony of certain 

witnesses at a hearing that was scheduled to be held before the Board in this 
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matter. Section 1921-A(g) of the Administrative Code, 71 P.S. §510-2l(g), 

authorizes this Board to subpoena witnesses, records, and papers. Section 

21.114 of this Board's Rules of Practice and Procedure, 25 Pa. Code §§21.1-

21.124, provides as follCMs: 

§2l.ll4 Subpoenas 
(a) Upon request, the Board shall provide to the 
parties subpoenas for the attendance of witnesses 
or for the production of docurtentary evidence. 
(b) 'Ihe provisions of subsection (a) of this sec­
tion supplarent the provisions of 1 Pa. Coc'l..e §35 .142 
(relating to subpoenas) • 

Section 35.142 (a) of 1 Pa. Code provides that when a party applies for a sub-

poena, t.l-].e party must specify the general relevance, materiality, and scope 

of the testi.nony or docurrentary evidence sought; and the presiding officer 

must make a detennination of the relevancy and ma:terialibJ of the evidence 

sought prior to issuing subpoenas. 

In this case, appellant served two subpoenas provided by this Board on 

employees of the United States Department of the Interior, Office of Surface 

Uining Reclamation and Enforcement. Council for the Office of Surface Mining 

Reclamation and Enforcement inforned appellant by letter dated February 28, 

1985, that to effectively subpoena an agent or employee of the Department of 

the Interior, appellant must follow the procedures set forth at 43 C.F.R §2.80, 

et ~. , a copy of which was attached to the letter. Appellant did rot follCM 

the procedures set forth at 43 C.F. R. §2 .80, et seq., and on 11.1arch 4, 1985 ,. 

the Departrcent of the Interior filed with this Board a Motion to Quash the sub-

poenas served by appellant on t.."1e two Deparbtent employees. 

Section 2.82(b) of 43 C.P.R. provides as follo.vs: 

(b) Any person (including a public agenC\J) 
wishing an officer or employee of the Department· 
to testify in a judicial or administrative pro­
ceding concerning a matter related to the busi­
ness of the C':avernment may be required to submit 
a staterrent setting forth the interest of the lit­
igant and the info:rmation with respect to which 
the testirrony of the officer or employee of the 
Departrrent is desired, before permission to tes­
tify will be granted. 
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'Ihe effect of this federal regulation, in this case, is that subpoenas, which 

this Board properly issued, are insufficient to procure the testircocy of employ­

ees of the Deparllrerit .(!)if the Interior. In addition to obtaining subpoenas from 

this Board, appellant must obtain pennission from the Department of the Inter­

ior before appellant can procure the testircony of Department employees at a 

hearing before this Board. 

Pursuant to section 1921-A(a) of the Administrative Code, 71 P.S. §510-2l(a), 

this Board has jurisdiction over appeals from orders, pe:r:mits, licenses and de­

cisions of the Deparbnent of Enviro!'ln'ental Resources, and pursuant to Section ·. 

1921-A(g) of the Admini.strative Code, 71 P.S. §510-2l(g), this Board has the 

power to issue subpoenas. But, this Board has no jurisdiction to pass upon the 

validity of a federal regulation. 

It is well settled that validly issued administratiVe. regulations have the 

force and effect of law. Morton v. Ruiz, 415 U.S. 199, 235, 94 S. ct. 1055, 39 

L. Ed. 2d 270 (1974); Vitarelli v. Seaton, 359 U.S. 535, 539-540, 79 S. Ct. 968, 

3 L. Ed. 2d 1012 (1959); Service v. Dulles, 354 U.S. 363, 388, 77 s. Ct. 1152, 

1 L. Ed. 2d 1403 (1957) • 'Ihus, appellant must follow the procedures set forth 

at 43 C.F. R. §2!82 before appellant can procure the testircony of employees 

of the Depart:rrent of the Interior. 

The reqillrements of 43 C.F. R. §2.82 do not conflict with this Board's 

regulation pertaining to subpoenas. Pursuant to 1 Pa. Code § 35 .142, appellant 

had to specify to this Board the general relevance, materiality, and scope of 

the testircony sought, prior to obtaining the stbpoenas. 43 C.F.R. §2.82 rrerely 

requires appellant to submit to the Office of the Solicitor of the U.S. Depart­

ment of the Interior, a staterrent setting forth appellant's interest, and the 

information with respect to which appellant desires the testinocy of the employ­

ees of the Depart:rrent. 'Ihis requirement is not burdensome since it requ:i±es 

appellant to submit no nore information than appellant already had to submit to 

the Board to obtain the subpoenas. Furthemore, 4 3 C. F. R. § 2 . 80, et ~. has 
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the foro= and effect of J w, a11.d thus, this Board quashes its subpoenas that 

appellant served on two ei! ployees of the Deparbnent of the Interior without 

canplying \...:rith 43 C.P.R. :2.80, et ~· 

ORDER 

AND NCW, this 15th day of April , 1985, the subpoenas issued by 

t.lU.s ·Board on Februa:cy 15, 19 85, to Anthony Kovalchick, Bell Coal Company, ap­

pellant at EHB Docket No. 81-067-M, and served by Anthony Kovalchic."< upon Eric 

Brurmer and Larry Beyer, employees of the United States Department of the In-

terior, Office of SurfaCE Mining Feclarnation and Enforcerrent, are quashed. 

cc: Bureau of Litigation 
John Wilmer, Esq ./Eastern 
Lynne N. · Crermey 
Anthony Kovalchick 

DATED: April 15, 1985 

ANI'HONY J. JR.' 
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CO/'.IMONWEALTH OF PErWS L. VIA 

ENVIRON:\1ENTAL HEARING 30:\.~D 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

OOAN MIN-rNG COHPANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

SYNOPSIS 

OPINION AND ORDER 
SUR IDTION 'IO DISMISS 

fiocke- No. 84- ',19-G 
Jssuect: AprL 19, 19 85 

'Ihis appeal is dismissed as having been taken from an u_.'lappealable 

DER action. Appellant sought review of a DER letter directed to private property 

owners 'Which stated that DER believed that Appellant probably had affected the 

property owners 1 spring. The letter did not require Ap:r;>ellant to take any 

actions nor did it bind Appellant to DER 1 s belief, and therefore does not affect 

Appellant 1 s rights, privileges, · i.mmmi ties, duties, ll.abili ties or obligations. 

25 Pa. Code §21.2; 1 Pa. Oode §31.3. 

OPINION 

D:>an Mining Corrpany ( 11 Appellant 11
) has appealed a DER action ern1:xxlied 

in letters directed to two property owners. The DER letters inforrred these 

individuals that DER had fomd that "circumstantial evidence indicates that 

mining operations of D:>an Minin.g Ccrapany, in all probability, adversely affected 
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your spring." The letters were copied to, but not djrectly addressed to, 

Appellant. 

DER has filed a Y.otion to Dismiss this appeal as having be&"'l taken 

from an rmappealable action. Appellant has responded to the DER notion, 

arguing that the decision or opinion enibodied in the letters, if final or 

unappealed, could be used in future proceedings by the property owners as a 

basis for establishing Appellant's liability or could be relied upon by DER 

as the basis for denying or conditioning .Appellant's pennits. 

We note first, that the DER letters do not require Appellant to take 

any action regarding the property owners • spring. T.he letters. in fact, ilrpose 

no obligation whatsoever upon Appellant. l'br, as elal:orated infra, do the DER's 

letters in any way bind Appellant to DER' s evaluation of the circumstantial 

evidence. Thus, we conclude that the DER action embodied in those letters does 

not affect Appellant's rights, privileges, .irnmtmities, duties, liabilities, or 

obligations. 25 Pa. Code §21.2; 1 Pa. Ccx:le §31.3. '1he action, therefore, is 

not appealable. Sunbeam Coal O?npany v. Comronweal:th, repart;nent of En:virormental 

Resources, 8 Pa. Crnwlth. 622, 304 A.2d 169 (1973). 

If in the future DER does rely upon the opinion embodied in the letters 

appealed, e.g., as the basis for denying a pennit, the mntent and validity of 

those letters could not be deemed to be finally established, since Appellant 

would have had no opportunity to challenge the sane. See O::miOnwealth, Iepartnent 

o£ Environmental Resources v. Williams, 57 Pa. Orwlth. 8, 425 A.2d 871 (1981). 

The p:>ssible evidentiary use o£ the DER letters in a private action brought by 

the landowners need not concen1 us here. First, Appellant bas not alleged that 

any such private "collateral" action has been filed. Second, we think it highl..y 
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unlikely that even if such an action -were brought, the letters at issue here 

would be treated as conclusively establishing .Appellant's liability. Since 

.Appellant has not been afforded an oppo~tuni ty to challenge the findings con-

tained in the letters, they could not be given :: ~s judicata or collateral 

estoppel effect. .Appellant v.Duld have the opportunity to challenge the finding 

in that collateral proceeding. Therefore, we reject .Appellant's argurren, ti,; t 

the :p:>ssible use of these letters should cause l ; to treat them as appealablt 

actions here. 

ORDER 

WHEREFORE, in light of the foregoing, it is ordered th~ DER's IIDtion 

is granted and this appeal is dismissed. 

ENVIRONMENTAL HEARING BOAT 0 

Member 

IlZITED: April 19, 1985 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire, Pittsburgh, 

for G::mronwealth of Pennsylvania 
Tho:rras c. Reed, Esquire, Pittsburgh, 

for Appellant 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 
22! NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717} 787-3483 

YELlOW RUN ENEIGY <X:MPANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Docket No. 64-423-G 
Issued: April 24,~85 

SUR M.Y.I'ION FOR SANCI'IONS 

.. SYNOPSIS 

Appellant. failed to file its pre-hearing rrerrorandum as required by 

the Board 1 s Pre-Hearing Order No. 1 and failed to respond to DER 1 s M::>tion for 

Sanctions which was filed in response to Appellant 1 s failure to corrply with 
. . . 

l?re-:-Hearing Order No. 1. 'Iherefore, sanctions are imposed against Appellant. 

precluding the presentation of its case in chief. 

OPINION 

This is an appeal of a DER bond forfeiture for a mine operation 

located in Mam5 'lbwnship, caniDria County, Pennsylvania. 'Ihe site is penni tted 

·under Mine Drainage Pennit No. 4274SM8 and Mining Permit Nos. 1201-3 and 1201-4. 

Appellant is the penni ttee for the site. 

Shortly after the appeal was filed, the Board issued Pre-Hearing Order 

:t-b. 1, directing Appellant to file its pre-hearing rrerrorandum not later than 
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March 12, 1985. When no merrorandum had been filed by that date, cooosel for 

DER submitted a Y.otion for Sanctions for failure to corrply with Pre-Hearing 

Order No. 1. The r.btion also addressed Appellant's failure to respond to DER' s 

Interrogatories which had been served up:m Appellant nearly three rronths earlier. 

Appellant since has filed ·a resp:mse to the DER interrogatories ·and DER has 

withdrawn that lX'rtion of the pending ~tion dealing with the failure to answer 

the interrogatories. Appellant has not responded to the I~·b"tion for Sanctions 

and has not filed its pre-hearing rnerrorandum. No request for a11 extension of tine 

for filing the rnerrorandum has been filed with the Board. 

DER bears the burden of proof in a bond forf8:i. ·Lure proceeding. .A}x>llo 

Cbrp::>rc:ition v. DER, 1982 EHB 57. Therefore, dismissal of the appeal is not an 

appropriate sanction. It is clear, however, that Appellant has failed to comply 

with an order of this Board and, therefore, so:rre fonn of sanction is appropriate. 

COnsequently, in cx:mfonnity with our usual practice where the party at fault does 

not bear the burden of proof, the following sanctions are imposed. See Arrrond 

Wazelle v. DER, EHB IXx::ket No. 83-063-G (Opinion and Order dated September 13, 1983). 

At the heari11g on the merits of this appeal, if and when held, Appellant will be 

limited to cross-examination of DER witnesses, presentation of evidence such as 

that which would nonnally be offered in rebuttal, and the filing of a rost-hearing 

brief. In other words, Appellant will not be penni tted to present its case in chief. 

DER has alleged, in a recent letter to the Board, that Appellant's answers 

to DER' s interrogatories are inadequate and that DER will be filing a second M::>tion 

for Sanctions in the near future. In light of this fact, and in an effort to avoid 

possibly unnecessary effort on the part of DER as well as this Board, DER will not 

be required to file its pre-hearing merrorandum ootil the Board has ruled upJn this 
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second M:>tion for Sanctions, assuming that said M::>tion is filed in the near 

future. In the absence of DER' s filing of a second .r.btion for Sanctions within 

thirty days of this date, DER shall file its pre-hearing IIEITOrandum within said 

thirty-day period. As an alternative to the filing of its pre-hearing merrorandum, 

DER may file a MJtion for Surrrnary Judgrrent within this thirty-day period, if it 

believes that Appellant's answers to DER' s interrogatories warrant such a fution. 

ORDER 

A.""'D NOVJ, this 24th day of April, 1985, it is ordered that DER' s 1-btion 

for Sanctions is grcu1ted. Sanctions are imposed against Appellant as stated in 

the foregoing Opi..11.ion. 

DA'IED: April 24, 1985 

cc: Bureau of Litigation 
Ebr the Cl:>rmonweal th: 

ENVIOONMENTAL HEARING OOARD 

Member 

Richard S. Ehmann, Esquire, Pittsburgh 
For Appellant: 

'.Itlomas E. Ibdgers, Esquire, Greensburg 
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CO/HMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

1-t. E. MAYSE a>AL cx:MPANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPrniON AND ORDER 

Docket No. 85-007-G 
ISsued: April 25, 19 85 

SUR PETITICN '!0 QUASH APPEAL 
'.•l,•f>t•<'!l 

SYNOPSIS 

DER's Petition to Quash this appeal is granted. The appell:ant 

failed to file a copy of his Notice of Appeal with the Environrrental Hearing 

Board within the thirty....;day tine period prescribed by 25 Pa. Code 21.52 (a). 

Appellant sent oopies of his Notice of Appeal to those parties designated in 

25 Pa. Code §21. 51 (f) . The service of the ~btice of Appeal upon tbose parties 

does not excuse the failure to file the Appeal with the Board itself, hoWever. 

Therefore, the appeal must be dismissed under presently binding precedent • 

• 
OPINION 

At issue herein is the tirreliness of the filing of Appellant's Notice 

of Appeal. DER has filed a Petition to Quash this appeal to which Appellant has 

responded. Appellant was not represented by oounsel when the Notice of Appeal 
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was prepared; advice of cotmsel was sought for the preparation of the response 

to DER' s Petition, however. 

The following facts are not in dispute. Appellant failed to nail a 

ropy of his N::>tioe of Appeal to the Enviromnental Hearing Board. The appeal 

was docketed with the Board after a ropy of the Notice of Appeal was forwarded 

to tre Board by rotmsel for DER, Mr. Richard Ehmann. Mr. Ehmann mailed a copy 

to the Board after he learned-upon inquiring as to this appeal's status--that 

the Board had no recx>rd of the appeal. The Notice of Appeal states on its face 

that Appellant received the DER letter from which this appeal is taken on 

Derernber 1, 1984. In his response to DER' s Petition, Appellant agrees that this 

date is accurate. 

Appellant demands strict proof of the date of filing of the Notice of 

Appeal. The Board's date stamp appears on the face of the Notice of Appeal which 

was forwarded to the Board by Mr. Ehmann. (Copies of the date-stamped Notice of 

Appeal are being foiWarded to cotmsel with this Opinion). In the absence of any 

allegations going to the accuracy of the Board's docketing procedures, the Board's 

date stanp is taken as conclusive proof of the date of filing of the Notice of 

Appeal. See Stephen Luhrs, et al. v. Comrronwealth of Pennsylvania Departrrent of 

Environrrental Pesources and Energy Resources, Ltd. (EHB I:bcket No. 82-231-H, Opinion 

and Order dated Januacy 17, 1983). 

Therefore, we proceed to rule upon the merits of Appellant's argurrent. 

Appellant contends that, being a layman, he was misled by the Notice of Appeal 

follii furnished by the Enviromnental Hearing Board. The fo:rrn contains a section 

where an appellant is to indicate to whom copies of the Notice of Appeal were sent. 

It is this section which Appellant claims misled him into believing that he had 

properly filed the Notice of AI:Peal by serving oopies of the sane upon the officer 
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of DER respcnsible for the action appealed and the DER Bureau of Litigation. 

Alth:mgh Appellant has not so characterized this argurrent, we construe it to 

be a request for leave to file an appeal ~ pro tunc, based upon an alleged 

deficiency in the operations of this Board. See Eugene Petricca · v. DER, (EHB 

Docket No. 83-239-G, Opinion and Order dated January 13, 1984). 

Unfortunately, we find that Appellant's argurrent lacks rrerit and that, 

therefore, the Board is without jurisdiction to hear this appeal. Rostosky v. 

DER, 26 Pa.OrMlth 478, 364 A.2d 761 (1976); 25 Pa.Code 21.52 (a). The first 

sentence of the Notice of Appeal fonn reads as follows: 

Any party desiring to appeal any action of 
the ~pa.rtm::mt of Enviromrental Resources 
must file its appeal with this Board at 
the above address within 30 days from the 
date of receipt of notification of the 
Action. 

'Ihe portions of the sentence which are underlined above appear in italics on 

the Notice of Appeal form. The Board's correct address appears at the top of 

the fonn. Under these circumstances we cannot conclude that Appellant's failure 

to send a copy of his Notice of Appeal to the address set forth under the heading 

"Environrrental Hearing Board" on the Notice of ,Appeal can in any way be ascribed 

to the Board itself. We have previously ruled that negligence of an appellant 

car.u10t justir_i a~ pro tu.11c filing, Petricca, supra. 

We realize that this result may be harsh; we are, however, bound by 

Comronw=alth Court precedent. 'Ibis !3oard sirrply does not have jurisdiction under 

25 Pa.OJde 21.52(a) to hear an appeal which has been filed after the expiration 

of the thirty-day time period set forth in that regulation. Rostosky, supra. 

In so stating, we recognize the possibility--discussed by us in Samuel Hostetler v. 

DER, Ibcket No. 82-024-G (Opinion and Order, April 22, 1982) --that the holding in 
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Ibstosky may bear re-examination when an appeal mistakenly has been filed with 

DER. Such re-examination is the Cormonweal th Court 1 s prerogative, however, not 

this :Board 1 s. 

ORDER 

WHEREFORE, this 25th day of April, 1985 it is ordered that the appeal 

captioned al:x>ve is dismissed. for lack of jurisdiction. 

DATED: April 25, 1985 

cc: Bureau of Litigation 

ENVIroNMENTAL HEARING BOARD 

Richard S. Ehmann, Esquire, Pittsburgh, for DER 
Michael E. Mayse, :Boswell, pro ~Appellant (w/ encl) 
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