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In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1983. 

This Environmental Hearing Board was created py the Act of December 

3, 19-10, P.L. 834, which amended the Administrative Code of 1929, Act of 

April 7, 1929., P.L. 177, as amended. The Act of December 3, 1970, 

cormonly known as "Act 275", was the Act that created the Department of 

Environmental Resources. Section 21 of that Act, §1920-A of the Admini-

strative Code, provides as follows: 

"§1921-A Environmental Hearing Board 

(a)_ The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings and 
issue adjudications under the provisions of the act of 
June 4, 19_45 ()? .L. 13881, known as the "Administrative 
Agency Law-," or any order, pe.:rmit, license or decision 
of the Deparbnent of Environmental Resources. 

(bl The Environmental Hearing Board shall continue 
to exercise any power to hold hearings and issue adju­
dications heretofore vested in the several persons, 
depa.rt:ments, boards and ccmn.issions set forth in section 
19:01..-A of tlii:'s act. 

(c)_ Anything in any law to the contrary notwith­
stand;i:ng, any action of the Deparbnent of Environmental 
Resources TIJa.Y :oe taken initially without regard to the 
Admini'.strative Agency Law, but no such action of the 
department adversely, affecting any person shall be final 
as to such person until such person has had the oppor­
tunity to appeal such action to the Environmental Hearing 
Board; provided, however, that any such action shall be 
final as to any person who has not perfected his appeal 
in the -manner hereinafter specified. 

(9.) An appeal taken to the Environmental Hearing 
Board .frcr.1 a decision of the Deparbnent of Environmental 
Resources shall not act as a supersedeas, but, upon 
cause shown and where the circumstances require it, the 
department and/or the board shall have the pot,ver to 
grant a supersedeas-. 



(e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance ~vith rules and regula­
tions adopted by the Environmental Quality Board and 
such rules and regulations shall include tbne limits 
for taking of appeals, procedures for the taking of 
appeals, location at which hearings shall be held and 
such other rules and regulations as may be determined 
advisable by the Environmental Quality Board. 

(f) The board may employ, with the concurrence 
of the Secretary of Environmental Resources, hearing 

· examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the power to subpoena 
witnesses, records and papers and upon certification 
to it of failure to obey any such subpoena, the 
Crnmonweal th Court is empowered after hearing to enter, 
when proper, an adjudication of contanpt and such 
order as the circumstances require. " 

~n addition, the Board hears civil penalties cases pursuant to The 

Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1, et seq. and the Air Pollution Control Act, Act of JanUary 8, 

1960, P..L. 2119, as amended, 35 P.S. §4001 et seq. and reviews the 

Department's assessments of civil penalties under Section 605 of the 

Solid Waste Management Act, Act of July 7, 1980, P.L. 380, 35 P.S~ 

6018. 605 and under Section 13 of the Surface rti.ning Conservation and 

Reclama.tion Act, Act of Hay 31, 1945, as amended, November 30, 1971, 

52 P.S. 1396.22. 

JU though the Board is made, by §62 of the Administrative Code, 71 

p.s. 62 an administrative :board within the Department of Environmental 

Resources,. it is functionally and legally separate and independent. Its 

Chairman and bvo members are appointed directly by the Governor, with 
1 2 

the consent of the Senate and their salaries are set by statute. Its 

1. Administrative Code, §472.71 P.S. §180-2. 

2. Act of September 2, 1961 (~.L. 1177, No. 525) as amended November 
8, 1971 (P.L. 535, No. 138). 



3 
secretary is appointed by the Board with the approval of the Governor. 

4 
The department is a party before the Board in rrost cases. Other 

parties include recipients of DER orders, penalties assessments, pennit 

denials and rrodifications and other DER actions. Third party appeals 

fran pe:rmi t issuances are also camon in which cases the penni ttees are 

also parties. 

3. The current Secretary of the Board isM. Diane Smith, who was 
app:o:j:nted on April 1, 1976. 

4. The one exception has been appeals from decisions of municipalities 
and county heal t.h deparb'rents under the Pennsylvania Sewage Facilities 
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et 
seq. That exception was eliminated for the future by amendments to the 
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208). 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTII SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

.Ai-IEP..ICAI.\1' TI£u1W:.J"CE ca-1PAI:~.! AI:ID 
FIRI:!·W~ Is FUND n-JSuRANCE CO·n?ANY Docket No. 

v. 

81-040-H 
81-041-H 
81-042-H 
81-043-H 

COMMONWEALTH OF PENNSYLVANIA 
. ' 

Surface Hining 
Bond Forfeiture 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Dermis J. Harnish, Cha.il::r.lan, January 12, 1983 

The matter arises fran DER 1 s forfeiture of bonds issued under the 

Open Pi_t !vti.ning Act. 

1. ~llant in 31-040-H and 81-041-H is Ar~ican Insurance Company 

'i.vith an office at 411 Sevent:1 Avenue, Pittsburgh, PA 15219, (,ArnericaTl). 

2. Appellant in 81-042-H and 81-043-H is Firer.lai1 1 s Fund Insurance 

Ca:1pany (Fireman 1 s Fund) , wit:1 an office at 411 Sevent.~ Avenue, Pittsburgh, 

PA 15219. 

3. Appellee is the Ccr.r:onwealth of Permsylvania, Department of 

L:nvironrnental :Resources, Drn which has the duty and resp::>nsibili ty of adr:tinis-

tering, inter aZia, Surface !1Lning Conservation and Reclanation Act, 52 P.S. 

§1396.1 et seq. (S·C~t"\) and tl1e regulations duly pror:ru.lgated thereunder by the 
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Envirorunental Quality Board. 

4. Morrone Coal Canpany (Morrone) is an inactive canpany which 

has used an address of R. D. 4, Indiana, PA and was engaged as a surface 

mining operation in Indiana County, Pennsylvania. 

5. Morrone was owned by Hrs. Sara Morrone, an individual with a 

former address of R. D. 4, Indiana, PA. 

6. Mrs. Morrone currently lives at 319 Ninth Street, Ford City, PA. 

7. On January 31, 1969, M::>rrone and Fireman's Fund executed and 

sutmitted to the Camonweal th, surety l::ond no. 234394 in the anount of $5, 000. 00 

in order to obtain a pennit to perfonn surface mining of coal on the property of 

Fred Rapach in Cherryhill Township, Indiana County, PA. Said bond was con­

ditioned upon full canpliance with all the requirem:mts of the Act of ~1ay 31, 

1945, known as the "Bitum:i:nous Coal Open Pit Mining Conservation Act'~ (Open Pit 

Mining Act}_. 

8. On April 10 , 19.69 , the Ccmrr:mweal th of pennsy 1 vania, Depart:::mant 

of Mines and Mineral Indust,ries issued mining pennit no. 27-5 to Morrone to per­

fonn mining of coal in Cherryhill Township, Indiana County, PA. 

9. On Februal:y 5, 19.70, Morrone and Fireman's Fund executed and 

sub:nitted to the OJrrm:)nwealth., surety bond no. 2356161 in the arrount of $5,000.00 

i:n order to obtain a pennit to perfonn surface mining of coal on the property 

of Fred Rapach of Cherryhill Township, Indiana County, PA. Said bond was 

conditioned upon full canpliance with all requirelrents of the Open Pit Mining 

Act. 

10. On June 24, 1970, the Camonwealth of Pennsylvania, Depari::m:mt 

of Mines and Mineral Industries issued mining pennit no. 27..,.,5 (A) to Morrone to 

perfonn surface mining of coal in Cherryhill Township, Indiana County, PA. 
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11. On September 2, 1972, Morrone and Atrerican executed and sul::mitted 

surety oond no. 2391363 in the anount of $5,000.00 in order to obtain a penni.t 

to perfonn surface mining of coal on the property of Arlene and Merle Strong 

and Viola Bland of Cher:ryhill Township, Indiana County, PA. Said oond was con­

ditioned upon full canpliance with all requirements of the Open Pit Mining Act. 

12. On October 6, 1981, DER issued mining pennit no. 27-6 to MJrrone 

to perfonn mining in Cher:ryhill Township, Indiana County, PA. 

13. On January 12, 1971, Morrone and Arrerican executed and sul:mitted 

to the Ccmronwealth, surety bond no. 2376219 in the arrount of $5,000.00 in order 

to obtain a pennit to perfonn surface mining of coal on the property of Fred 

Rapach of Cher:ryhill Township, Indiana County, PA. Said oond was conditioned 

upon full carpliance with all requirements of the Open Pit Mining Act. 

14. On February 11, 1971, DER issued mining penn.it no. 27-5 (A2) to 

Morrone to perfonn surface mining of coal in Cherryhill Township, Indiana County, 

PA. 

15. Milling pe.nnits nos. 27-5, 27,...5 (}\)., 27-5 (A2} and oonds executed 

pursuant thereto a;pply- to an area CMned by Fred Rapach. 

16. Mr. Rapach bas lived on his property in Cherryhill Township, 

:;:·-.diana County, since at least 1945. 

17. The r.brrone mining operation on the Rapach property was on prop­

erty· that was used as· a fa:t:m prior to mining. 

18. Mining pennit no. 27-6 and the oond executed pursuant thereto 

·apply to an area CMned by Arlene and Merle Strong and Viola Bland in Cherryhill 

Township, Indiana County. 

19. DER ~tining Inspector John Serian (Serian) inspected the Horrone 

operation on the Rapach property on at least twenty-three (23) occasions frc:m 

June 2, 1969 until February 28, 1972. 
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20. The last inspection report of the Rapach site made by Serian 

was on February 28 1 1972, wherein Serian indicated that the Rapach site had 

been backfilled with the exception of an area which had been left open for the 

Copper Valley Deep Mine. 

21. Although Morrone affected 17. 3 acres on the Rapach property 1 

:t-brrone restored 12. 8 acres and 4. 5 acres were left open for Copper Valley 

Hining Canpany. 

22. Serian inspected mining penni.t no. 27-6 1 generally referred to 

as the Strong property, at least on eight (8) occasions fran January 31, 1972 

through November 15 1 1972. 

23. On November 15 1 1972, Serian made an inspection which indicated 

that approximately one week's work remained to canplete backfilling. 

24. On November 2, 1972, Morrone "Went out of the mining business. 

25. Morrone left the Strong property on November 21 1972 1 because the 

coal was "not gcx:xi anym::>re". 

26. Nr. Marsh told Mrs. Morrone to take the mining equipnen.t off the 

Strong property before November 2, 1972 1 because Mr. Marsh thought it was just 

best to go out of business. 

27. On January 4, 1973 1 Mrs. Morrone wrote to w. E. Guckert of the 

Bureau of Surface Mine Reclamation and info:rmed him that Morrone was not applying 

for a license 1 because Morrone was "no longer in the business" . 

28. On January 31 1 1973, Mr. Guckert replied to Mrs. Morrone's letter 

of January 4, 1973, asking .r.1orrone to file a canpletion report for the Str0ng 

property 1 but indicated that there would be further correspondence concerning 

the Rapach property. 

29. On January 19, 1973, Mrs. Morrone sul:mitted a canpletion report, 

no. 3419, to DER for the Strong property. Said report indicated that 6.3 
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acres of the Strong property had been affected and 6. 3 acres restored. Said 

report cllso indicated that no planting of the affected area had been canpleted. 

30. Mr. Serian inspected the Strong property in 1975 but as of 1975, 

backfilling had not been canpleted on the Strong property. 

31. When Serian left DER in 1975 - backfilling was still in progress 

on the Strong property. 

32. Hhen Serian left DER in 1975 - neither the Strong property nor 

the Rapach. property had been planted or seeded. 

33. Before leaving DER, Serian, on several occasions, had ccmnuni.-

cated his displeasure with the backfilling job done by Morrone and cane close 

to forfeiting the bonds but did not because he was told that a Mr. Bob Helm, a 

fo:rmer employee of ~1rs. M::>rrone, would finish the job. 

34. On September 18, 1975, DER Inspector Jc3I'Ces Straw made an inspec­

tion of the Strong property in response t6 Morrone's canpletion report and 

detennined that "approximately 4 acres of this area remained to be graded with 

rerroval of large rocks that are scattered about and nore slope is also required 
\ 

on the outside per~ter of the spoil pi.le. " 

35. The inspection carpletion report filed by Inspector Straw on 

September 18, 1975, recc:mnended that oonds not be released on the Strong prop-

erty because the operation had not been carpleted. 

36. Mr. Rapach. has allowed a gas drilling operation to affect approxi-

mately 1/4 acre of the Morrone operation after M::>rrone left the site. 

37. Mr. Rapach. installed a diversion ditch on the Copper Valley section 

of the Morrone operation sometime after 1977 for purposes of attempting to pre-

vent water fran accumulating in the low spots. 

38. Mr. Rapach planted 180 fruit trees on the Morrone operation on 

the border of the penni t area which affected no nore than one acre of the 

Morrone area of responsibility. 
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39. Conditions on the Rapach property within the Norrone responsibility 

are currently the same as those conditions found 'When .M::>rrone left the property: 

except for the 1/4 acre affected by the gas well, the area of the fruit' trees, 

areas where natural vegetation has grown, and areas 'Where erosion gullies have 

been created. 

40. During 1977, a stonn caused a large erosion ditch on the Rapach 

property within the ~brrone area of responsibility. This erosion ditch is 

approxi.rnately 12 feet wide and 3 to 4 feet deep. 

41. Although Mr. Marsh and Mr. Rapach, at one "tirre, discussed .r-tr. 

Rapach doing the planting and seeding on the Rapach property, Mr. Rapach never 

did the planting. 

42. DER Mining Inspector, Donald Wissinger (Wissinger) inspected the 

Rapach site on November 12, 1980, December 11, 1980 and April 19, 1982. 

43. During these inspections, Mr. Wissinger found that only volunteer 

growth had established itself on the Rapach property, that the slopes had li ttie 

to no growth on them, that severe erosion had occurred in sane areas, especially 

on the slopes facing east and NNE, and that there were depressions collecting 

wate:J;. 

44. Mr. Wissinger inspected the Strong property on November 12, 1980, 

December 11, 1980 and April 19, 1982. 

45. Mr. Wissinger found during these inspections on the Strong property, 

that the only growth was volunteer, that this area had never been planted, that 

the Strong property was very rough and rocky, that the volunteer vegetation on 

the Strong property was very sparse. 

46. On November 14, 1980, Mr. Wissinger attanpted to contact !-brrorte 

Coal canpany concerning violations he had noted in his inspection reports but 

his letter was returned to him by the J;OSt office. 
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4 7. Later Mr. Morrone attercpted to contact Morrone COal Canpany 

through Mr. Serian but. was tmsUCcessful. 

48. On March 12, 1981, J. Anthony Ercole, Director of the Bureau of 

Mining and Reclamation, notified Morrone, American and Fireman's Fund that it 

was forfeiting the surety bonds of American and Fireman's Fund on the Strong and 

Rapach property for failure to meet the minimum restoration requirements of the 

Open Pit Mining Act. 

49. No one fran DER inspected the Rapach site within five years after 

it filed a backfilling CCII!'letion report with DER. 
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DISCUSSION 

At issue in this appeal is DER' s March 12, 1981 forfeiture of four 

surety bonds. Three of the bonds, each bearing a face arrount of $5, 000. 00, each 

supported a separate mining pennit. Bonds 234394, 2356161 and 2376219 supported, 

respecti;v~ly ~ mining penni ts 27-5, 27-5 (A) and 27-5 (A-2) all of which "VVere issued 

llll'l.der mine drainage pennit 2966BSM88. These mining pennits and said mine drain-

age pe:onit were issued to M:::>rrone Coal Ccrnpany. The said mining pennits encan-

passed three contiguous plots all located on the fann of Fred Rapach in Cherryhill 

Township, Indiana County, Pennsy 1 vania. Each of the said mining penni ts was 

issued for 10 acres. but fran the canpletion report of Norrone Coal Conpany filed 

with DER it appears that Morrone affected 17.3 acres out of the possible 30 acres 

covered by all three penni ts. 

CCirplicating this matter is the fact that after M:::>rrone mined and back­

filled the Rapach site, deep mining operations, conducted by Copper Valley Coal 

Carrpany, affected 4.5 acres of the Rapach site which had been originally covered 

by one or :rrore of mining pennits 27-5, 5 (A) and 5 (A-2) and the corresponding bonds. 

DER agrees that it should not and did not forfeit that proportion of the bond on 

that portion of the Rapach ·property for which Copper Valley was responsible but 

neither DER nor either of the appellants was able to correlate the Copper Valley 

Operations to any· of the said mining pennits. A close examination of CcrrmJnwealth' s 

Exhibit 6, Morrone's Final Carpletion Report for the Rapach site, clears up this 

matter. On this· exhibit affected acreage of 17. 3 acres exceeds restored acreage 

of 12. 8 acres by the 4. 5 acres affected by Copper Valley. The restored acreage 

of 12. 8 acres is broken down by mining penni t as follows: 27-5 (A) = 6. 7 acres; 

27-50U). = 2.8 acres; 27-5(112) = 3.3 acresl. We shall eliminate Copper Valley fran 

1. It appears that mining pennit 27-5 (~) in Camonwealt:h Ex(Ji.bit 6 really 
is 27-5 while 27-5(Al) is 27-5(A). 
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this controversy by limiting the affected acreage at the Rapach site to the re­

stored acreage claimed in Ccnm::mwea1 th Exhibit 6. 

The final bond at issue, no.· 2391363, which also bears a face arrcunt of 

$5,000.00, was related to mining pennit 27-6 and mine drainage··pennit 2967BSH35 

(both issued to Morrone) which covered the land of Merle Strong and Viola Bland, a 

separate parcel of property although also located in Cherryhill Township of Indiana 

County (Strong site}.; according to Camonwealth's Exhibit 6A, ~-brrone affected 6.3 

acres on the Strong site. Two of the bonds in question, nos. 234934 and 2356161, 

were executed, as surety, by the appellant Firanan' s Fund Insurance Ccrnpany while 

the remaining two, nos. 2391363 and 2376219 were executed, as surety by the appellant 

American Insurance Ccmpany. .M:>rrone, of course, was the principal on all four bonds. 

After affecting the arrount of acreage set forth above on each of the said 

mining sites Morrone began, back in 1972, to backfill each site. According to DER's 

inspection reports and the test:i.Irony of John Serian·, who was the relevant DER mine 

inspector at the t.i:Ire, by Novenber 15, 1972 backfilling on the Strong site was 

nearly canplete with approximately one week of work still remaining to be oompleted. 

Similarly by February 28, 1972 according to DER inspection reports and Mr. Serian, 

backfilling was canpleted on the Rapach fa.DU with the exception of the area left 

open for Copper Valley. 

It is undisputed that ~brrone went out of the mining business on November 

2, 1972 and the weight of the evidence supports the conclusion that no backfilling 

was conducted upon either the Strong or the Rapach site thereafter. Nevertheless, 

appellants argue that DER' s forfeiture of the said bonds is improper. 

A. DER shouldered its burden of proof 

We agree with DER that it has the burden of proving that all reclamation 

requirerrents have not been canplied with in order to support its forfeiture of the 

said bonds and that the appellants have the burden of proving any affillllative de-
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fenses they have chosen to raise. 

1. The Strong site was not completely backfilled 

DER has clearly shouldered its burden of derronstrating that, on the 

Strong site, the reclama.tion requirerrents have not been complied with. Ohio 

Farmers, infra. Mr. Serian and Mr. Wissinger respectively, described the Strong 

site, in 1972 and today, as being only roughly backfilled, being replete with 

large rocks and uneven ground and slumping off the pennitted area. -Indeed, Mr. 

Serian was so disturbed about the condition of the Strong site that he contem­

plated forfeiting Morrone's bonds back in 1972. 2 

2.. Neither the Strong nor the Rapach site was properly revegetated 

Revegetation of areas affected by mining is clearly contert"q?lated as a 

part of the reclama.tion process by the Open Pit Mining Act, infra, and as part 

of the obligation of said bonds. Thus, DER properly suppOrted its forfeiture on 

both the Strong and Rapach sites by derronstrating a failure of planting and 

seeding at each site. In spite of t.1r. Marsh's testirrony that each site had been 

planted and seeded, the countervailing testi.rrony of nore credible witnesses as 

described below and the photographic evidence supported DER' s burden on this case 

by showing a failure of planting and seeding at both sites. The view also derron-

strated that the grass and other vegetation now growing on the terraced area of 

the Rapach site and on the Strong site is best characterized as volunteer growth, 

i.e., it was not planted by Morrone. Further, the sharp slopes on the Rapach 

site in general contained very little volunteer grass growth and although Mr. 

Rapach testified to planting sare pine and fruit trees on the slope adjacent to his 

fannhouse, both his testirrony, the testinony of Mr. Serian, as well as the view, 

denonstrated that very little of the slope area had been planted. Areas of the 

Strong site also evidenced little or no vegetation. 

2. Even the appellants, in their brief at page 11 were " .•• candid to admit 
that DER ••. does at least have sarething to talk about on Strong." 
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Finally, in this regard, §12 of the Open Pit Mining Act requires as 

precondition of the release of the planting portion of each bond that the operator 

must file a planting report with DER. Not only do DER 1 s files fail to include such 

a report for either site, the canpletion reports which Morrone did file with DER 

indicate that seeding was not complete. Even Mr. Marsh, who certainly derronstrated 

his loyalty to Morrone Coal Company during his test.irrony (see discussion below}, 

admitted that he never talked with any governrcental officials oonceining planting 

and he gave no indication that a planting plan had ever been prepared, yet alone 

approved by DER, as required by the Open Pit Mining Law. 

In sum, we find that DER has shouldered its burden of proof with regard 

to each of the said sites, and all of the said bonds, that at least one of the 

obligations upon which said bonds were issued had not been fulfilled. Unless 

the appellants have posed an adequate affiJ::mati ve defense, DER 1 s forfeitures nrust 

be upheld. Thus, we shall turn to examination of appellants 1 defenses. 

B. DER did not approve backfilling on either site in a legally binding 
manner 

While not so articulated in their brief, the board understands the appel-

lants 1 first ~t to be that DER, having already approved the backfilling at 

each site, is estopped now to forfeit bonds on the basis of incanplete reclanation. 

In this regard, Quay Marsh who was Morrone 1 s superintendant on both sites testified 

that "sorceone" fran DER told him that both jobs were "o.k." and pennitted him to 

rerrove Morrone 1 s eart.hm:>ving equitm=nt fran the sites. Frankly, the board accords 

very little weight to Mr. Marsh 1 s testinony. Not only did he fail to rene:nber who 

fran DER gave him his or her blessing but also his m:m::>ry of the supposed seeding 

of the Rapach fann :inpeached his rnerrory, in general, of events now a decade re-

rroved. For example, Mr. Marsh confidently first testified that the Rapach site 

had been seeded, then he retreated to testifying that Mr. Rapach had seeded the site 

and finally Mr. Marsh admitted that he never saw Hr. Rapach seed the Rapach site. 
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M::>reover, Mr. Rapach, 'Who has lived on the fann encarrpassing the Rapach site since 

1945, admitted talking to Mr. Marsh about planting and seeding this site but denied 

that a contract was entered into for this purpose, or that he had been paid to 

plant or seed this site, or that he or any other person had- planted or seeded this 

site, except for s<JJ:re fruit and pine trees he planted without COI'Clf€I15ation, on a 

portion of the steep slope overlooking his house. Finally, Mr. Serian testified 

that neither the Rapach nor the Strong site had been planted or seeded by M:)rrone 

or anyone- else as late as 1975 when he left DER. 

The appellants also produced Sarah M::>rrone 'Who was president and sole­

owner of the ill-fated M::>rrone Coal Corrpany. Mrs. M::>rrone testified that she 

remembered receiving approval fran DER of backfilling at the Rapach site but that 

she has purged her files and has no written confinnation of her ITEITOry. Although 

the hearing examiner found Mrs. M::>rrone to be a credible witness, her testirrony, 

standing alone, would not support a finding that the Rapach site was completely 

backfilled in 1972 and that DER had approved this backfilling. However, Mrs. 

M::>rrone's testim:>ny does not stand alone. Mr. Rapach, DER's witness, also testified, 

presumably against his own interest, that to the best of his Jmowledge M::>rrone had 

backfilled its portion of his fa.tm in accordance with existing regulations. 

Also, Mr. Serian, 'Who, as a fo:J:JtEr DER mine inspector cannot be . presumed, 

and 'Who definitely wasn't shown to have had a bias against DER, or an interest in 

the outcare of this matter, testified that Morrone had backfilled the Rapach site 

in accord with DER regulations. His rrerrory is sup:t:Qrted by his 1972 inspection 

report to this effect which is of record in this matter. Finally, in this regard, 

we note that DER's brief on page 14 admits that Inspector Serian "initially approved 

the backfilling on the Rapach site ..• " Thus, we find that backfilling had been 

carnpleted by Morrone Coal Company in 1972 on the Rapach site in the manner then 

prescribed by law. 
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To ascertain the legal consequences of this fact we ImlSt look to the 

language of the bonds at issue· in this matter and the act under which they were 

issued. American CasuaZty v. DER, EHB Docket No. 78-157-S (Adjudication issued 

Janu.acy 16, 1981) (Affinned by the Ccmronwealth Court, March 10, 1982); Rockwood 

Insuranoe Company v. DER, EHB Docket No. 78-168-S (Adjudication issued February 18, 

1981); Ohio Farmers Insuranoe Company v. DER, EHB Docket No. 8Q-041-G (Adjudication 

issued August 25, 1981) 

follows: 

All four bonds in question contained identical language which is as 

"Liability upon this bond shall accrue in proportion 
to the area of land affected by open pit mining at 
the. rate of five hundred C$500. 00) dollars J?er acre 
but in no case shall such liability be for an amount 
less than five thousand ($5,000.00) dollars, as pro­
vided in said Act of Assembly as amended, and shall 
continue thereon for the duration of open pit mining 
at the operation registered hereunder for a :t::eriod of 
five (;5)_ years thereafter 1 unless the area of land 
affected for which liability has been charged against 
the bond has been backfilled and leveled and reports 
filed by the inspector certifying that it has been 
done in the manner prescribed by law. The Secretary of 
Mines and Minerals Industries shall release the bond 
at the rate of four hundred and no/one hundred 
($400.001 dollars per acre in proportion to the area 
backfilled and leveled. The remaining one hundred 
C$100 .• 00)_ dollars per acre shall remain in full 
force and effect until such time as the planting is 
completed and certified by the Director .of Bituminous 
Bureau of Conservation and Reclamation or the Land 
Reclamation Board as being done in a w:>rkmanlike 
manner 1 or otherwise in accordance in the manner pre­
scribed by law, at which time the Secretary of Mine 
and Minerals Industries shall release the bond or 
declare forfeited the rerna.ining amount of one hundred 
($100. 001 dollars per acre." ' 

All the bonds in question were issued under and to insure that the 

operator faithfully performed all the requirements of the Act of Assembly, approved 

May 31, 1945, P.L., as arrended, known as the Bituminous Coal Open Pit Mining 

Conservation Act (Open Pit Mining Act). 

The initial Open Pit Mining Act became law on Nay 31, 1945. See the 

Act of May 31, 1945, P.L. 1198, No. 418. The initial law was amended by the Act 
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of July 16, 1963, P.L. 238, No. 133. The 1963 law was again anended on January 19, 

1968 and December 10, 1968. Relevant sections· of the Open Pit Hining Act 

include.:· 

"Section 4 (g). After receiving notification 
fran the Secretary of Mines and Mineral Industries 
that an application for a pennit has been approved, 
but prior to carrm:mcing open pit mining, the oper­
ator shall file with the Depart:lrent of Mines and 
Mineral Industries a bond for each operation on a 
form to be prescribed and furnished by the department, 
payable to the Ccmronweal th and conditioned that 
the operator shall faithfully perform all of the 
requirements of this act. The arrount of the bond 
required for each operation shall be dependent· 
upon the overburden and tlle contour and shall be 
detennined by the Secretary of Mines and Minerals 
Industries 1 but such bond shall not be less than 
five hundred dollars ($50.0. 00) nor :rrore than one 
thousand dollars ($1000. 00) per acre based upon 
the number of acres of land in each operation, 
which will be affected by open pit mining during 
the following year: Provided, that no bond shall be 
filed for less than five thousand dollars ($5000.00). 
Liability under such bond shall be for the duration 
of open pit mining at each operation, and for a period 
of five years thereafter, unless released prior thereto 
as hereinafter provided ... 

Section 10. Within six rronths after the oper-
ation is cc::mpleted or abandoned, the operator shall 
backfill all pits in accordance with t.be plan previously 
approved by the secretary or by the Land Reclamation 
Board. Such back£illing shall be ten-aced as previously 
described or shall begin at or beyond the top of the high­
wall and be sloped to the toe, of the spoil bank at a 
ma.xllnum angle not to exceed the approximate original 
contour of the land with no depressions to accunulate 
water .•. All backfilling shall be carpleted before 
necessary backfilling equiprent is :rroved from the 
operation. Within three :rronths after the backfilling 
is completed, the operator shall file with the Depart­
trent of Mines and Mineral Industries a canpletion re-
port on a form prescribed and furnished by the secretary . 

. . . When the backfilling and leveling on that portion of 
the entire area of land affected by the operation for 
the previous years have been canpleted and reports 
filed by the inspector certifying that it. has been done 
in the manner prescribed by law, the secretary shall 
release the bond which was filed for that portion of 
such operation in its full arrount less one hundred 
dollars ($100.00) per acre, which shall be retained by 
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the secretary until such t.i.me as the planting is can­
. pleted and certified by the Land Reclamation Board as 
being done in a workmanlike manner, at 'Which t:i.ma the 
secretary shall release the bond in the remaining 
arrount of one hundred dollars ($100. 00) per acre. 

Section 11. Within one year after the operation 
has been backfilled in canpliance with the plan earlier 
sul:roi.tted, the operator shall plant trees, shnlbs or 
grasses upon the land affected by open pit mining; 
Provided, however, that the operator shall be relieved 
from the obligation to plant trees, shrubs or grasses 
required by this section if the Land Reclamation Board 
shall find as a fact that such planting is not reason­
able, practicable or likely to succeed, or if the Land 
Reclamation Board 1 upon application by the land owner, 
approves the use of the land for a purp::>se other than 
the growing of trees, shrubs or grasses, or if the 
operator, in lieu of planting trees, shrubs or grasses, 
shall pay to the Secretary of Mines and Mineral Indus­
tries one hundred dollars ($100.00) per acre of land 
affected by open pit mining ... The operator shall plant 
only seeds, plants, or seedlings secured from a source 
approved by the Land Reclama.tion Board. 

Section 12. When the planting is completed the 
operator shall file a planting report with the Secre­
tary of Mines and Mineral Industries 1 on a form to be 
prescribed and furnished by the secretary, giving the 
following infonnation: (a) Identification of the 
operation; (b) The type of planting; (c) The date of 
planting; (d) The area of land planted; and (e) Such 
other relevant infonnation as the secretary may re­
quire. The Secretary of Mines and Mineral Industries 
shall su1::mi t such report to the Land Reclamation 
Board which shall inspect the premises 1 either in 
person or by its duly authorized representative 1 within 
one (1) year after the planting report is filed. If 
the Land Reclamation Board finds that the planting 
has been done in a workmanlike manner and that the 
area reported has been. planted in accordance with 
the prescribed plan or procedure, or if the operator 
has been relieved fran the obligation to plant trees, 
shrubs or grasses as hereinabove provided, it shall 
so notify the Secretary of Mines and Mineral Industries 
who shall release the bond and collateral in proportion 
to the area planted or relieved fran planting. Upon 
such release, the State Treasurer shall intrediately 
return to the operator the arrount of cash or securities 
specified therein." 

Analysis of the above-quoted bond and statutory language persuades 

this board that with regard to the Rapach site DER is under a mandatory duty 
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to release four hundred dollars ($400.00) of the $500.00 bond on each acre af-

fected by M:>rrone Coal Canpany if but only if the inspector, Mr. Serian, had 

filed a· carpletion inspection report certifying that backfilling had been con-

ducted at this site in the manner prescribed by law. 

Unfortunately, the factual posture of this c:rucial issue is unclear. 

Inspector Serian 1 s final inspection report indicating satisfactory backfilling at 

the Rapach site does not qualify as the certification required by the Act because 

it preceeded the filing of a carpletion report by M:>rrone Coal CC:mpany pursuant to 

§10 of the Act. Also, although DER' s files include a rrerro from his superior to 

Mr. Serian requesting him to conduct a canpletion inspection of l:.oth the Strong 

and Rapach sites, there is no canpletion inspection report in the DER file for 

the Rapach site. Inspector Serian testified that he believed that he had sub­

mitted a carpletion inspection report to DER for the Rapach site and Mr. John 

M:lore, the chief of DER 1 s Ebensburg Office, explained that due to chaotic conditions 

existing in Indiana County in the 1970's it was possible that the completion 

inspection report might have been misplaced. Yet we note that Inspector Serian 

wasn 1 t cert.ain that he had filed a canpletion report and it has been ten years 

since he would have filed it. In addition, we feel that the presumption of 

administrative regularity protect..s DER in this instance, i.e., the absence 

of the Rapach canpletion report in DER 1 s files strongly affinns DER 1 s assertion 

that it was not filed. 3 Since the burden of affi:rmative defenses is upon the 

appellants their failure to produce the corrpletion inspection report is fatal 

to their argtm:mt. 

C. DER is barred by the statute and bond fran forfeiting the reclamation 
portion of the Rapach site l:.onds 

The second affi.nnati ve defense raised by appellants was that DER was 

barred by the five-year limitation of action contained in the l:.onds and the Open 

3. We need not consider whether Inspector Serian 1 s final inspection report 
which approved backfilling on the Rapach site, creates an estoppel because of our 
decision below but it does appear that M:>rrone changed position in response to 
Inspector Serian 1 s report by rerroving its backfilling equipnent. 
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Pit Mining Act. Both counsel have pointed out that American Casualty, supra, is 

not controlling of the instant matter since, American Casualty, supra, involved 

the construction of the Anthracite Strip Mining and Conservation Act of June 27, 

1947, P.L. 1095, as amended, 52 P.S. § 681.1 et seq. and the instant case in­

volves construction of the Open Pit Mining Act of 1963. While we acknowledge 

this difference it appears that the operative language as contained in §4 (g) of 

the Open Pit !1ining Act is identical to that in the Anthracite Strip Hining and 

Conservation Act, to wit, "[L] iability under such bond shall be for the duration 

of open pit mining, and for a period of five years thereafter unless released 

prior thereto as hereinafter provided". 

Thus, we find here as we did in Rockwood Insurance Company, supra, 

which involved the construction of a third surface mining statute bearing vir­

tually identical operative language, that the reasoning of American Casualty, 

supra, controls backfilling the instant matter. One difference between this 

case and American Casualty, supra, is that here a canpletion report was filed 

by the operator on each site whereas no such report had been filed in American 

Casualty, supra. A second difference is that the Open Pit Mining Act, unlike 

the Anthracite Strip Mining and Conservation Act, calls for separate canpletion 

reports for backfilling and seeding and planting to be filed by tht. operators 

and separate releases of the reclamation and planting portions of the bonds. 

Thus, we hold adopting American Casualty to the instant matter the Open Pit 

Mining Act contemplates that separate 5-year limitation periods begin to run 

with the filing of the operator's backfilling and revegetation completion 

reports. DER asserts that the limitation period should not begin to run until 

backfilling was canpleted and the seeding had taken. However, the Open Pit 

Mining Act sirnpl y does not support DER' s claim. When the General Assernbl y chose 

to precondition the running of the 5-year limitation period upon satisfactory 
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backfilling and seeding regardless of whether a completion re];lOrt had been 

4 
filed, it did so in express language. 

In January of 1973, rvt:>rrone filed a backfilling completion report on 

each site. DER didn't forfeit any of the instant bonds l.Ultil March of 1981, 

i.e., much rrore than five years later. Thus, as appellants assert, if the filing 

of the catq?letion re:port starts a limitation period which rray be tolled only !?z 

bond forfeiture that period has passed and OER' s forfeiture of none ·of said bonds 

is sup];lOrted by the language of the tonds and the Open Pit Hining Act. 
5 

However, 

we agree with DER that if its inspector resp:mds to a mine 1 s completion re];JOrt 

within 5 years by filing a re];lOrt either certifying that backfilling has been 

done in the manner prescribed by law or that backfilling has not been so 

accomplished, the 5-year period is tolled. 

In the instant matter DER did resJ:.lOnd to Morrone's backfilling canple-

tion re];lOrt for the Strong site. DER's inspector, James Straw, on September 1, 

1975 following his inspection of the Strong site, recorrmended that said bond not 

be released. (See Ccmronwealth' s Exhibit 11) While Mr. Straw's inspection hardly 

followed hard on the heels of Morrone' s reFQrt, following DER' s receipt of said 

report by over 2 yea't's, it did fall within the five-year period set by the statute 

and, we. hold, tolled that period because it indicated that mining had not been 

completed on the Strong site. However, as to the Rapach site, since we have dis-

col.Ulted Inspector Serian' s te~rtiirony, that he filed a completion re];lOrt (as per 

4. See the operative language of the Surface Hining ConsE:J..'\Tat.ion and Mining 
Act, as· amended, Act of November 30, 1982, P.L. 554, No. 147 52 P.S. 1396.1 et 
$eq. "liability l.Ulder such bond shall be for the duration of five full years after 
the last year of augm::mted seeding and fertilizing and any other work to ccmplete 
reclamation to meet the requirements of law and protect the environment .•. " 52 
P.S. §1396.4{~). -

5. Appellants have characterized this argunent in tenns of a lirni tation of 
action. We have serious questions as to whether any such limitation operates 
against the Cormonwealth but conversely we are aware that DER's power to forfeit 

. the bonds in question cannot exceed the provisions of said bonds and the Open 
Pit Hining Act. 
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DER' s request) , the record· derronstrates that the 5-year lirni. tation period on the 

backfilling portion of the Rapach bonds ran after llirrone filed its backfilling 

conipletion report and before Mr. Wissinger inspected the Rapach site in 1980. 

With regard to the planting portion of each bond, since no canpletion 

report was filed for any of the bonds we hold, consistently with American Casualt;y~ 

supra, that the limitation period did not even begin to run on these portions of 

the bonds. 

In this matter, unlike the other bond forfeiture cases which have c:c:::ne 

before this board, the appellants have not raised the marmer in which liability on 

the bonds accrues or is discharged yet we must decide these issues in order to 

render a canplete adjudication. We agree with DER that the accrual of liability 

is controlled by Soutl?J»est Pennsylvania Natural Resources, Ina. v. DER, :EBB 

Docket No. 81-001-H (Adjudication issued March 11, 1982), i.e., total liability 

is equal to the affected area nrultiplied by the rate per acre so that the planting 

liability on the Rapach bond is $1280.00 and the total liability on the Strong 

bond is $5, 000. 00 since this min.:i.mum exceeds the $3, 150. 00 one would calculate on 

the basis of affected acreage. We also agree with DER that the instant bonds are 

penal in nature so that the entire forfeited arrount of the bond is recoverable 

by DFJ.::. Uf:X)n forfeiture. American Casualty, supra. 
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CONCLUSIONS OF LAW 

1. This ooard has jurisdiction over the subject matter of the parties. 

2. The standard of review by the EHB of the DER detennination that 

Morrone failed to comply with its reclamation obligations and thereby violated 

the Open Pit Mining Act is whether DER acted arbitrarily and in abuse of dis­

cretion; DER has the burden of proving that J!lbrrone failed to COirq"?ly with its 

reclamation obligations. 

3. Fireman's Fund and Arrerican have the burden of proving all affinna­

ti ve defenses raised by their appeals. 

4. The oonds in this matter being conditioned on compliance with the 

law and given to the State in consideration for granting pe:r.:mi ts, the full penalty 

of each oond, in this case an arrount equal to $500.00 multiplied by the area 

affected but in no event less than $5, 000. 00 for backfilling, may be recovered 

for the breach of any of the concli tions of the said oonds except for the barred 

arrount described below in conclu.sion 7. 

5. Morrone failed to canply ~vi th all the requiremen~s of the Open 

Pit Mini:n,q Act at both the Rapach and St.x:·ong sites as it was obligated to do by 

said bonds. 

6. The events en which liability was conditioned have occurred and 

therefore DER' s action in declaring forfeit of the surety bonds was reasonable 

for that area affected by Morrone exclusive of the area left open for deep 

mining as described in conclusion 8 below. 

7. The five-year period of responsibility for backfilling tmder bonds 

issued under the Open Pit Miiri.ng Act begins to run with the filing of a comple­

tion report alleging backfilling. A separate five-year period of responsibility 

for planting and seeding begins to run with the filing of a coirq"?letion report 

alleging planting and seeding. In this matter DER is barred from collecting 
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the backfilling portions of bonds 234394, 2356161 and 2376219 since it failed 

to reinspect the areas covered by these bonds within 5 years fran receiving 

Morrone Coal Carpany' s· backfilling canpletion report on the Rapach site covered 

by these bonds. 

8. Where a bonded area is left open for deep mining by a third party, 

the original principal on a bond executed pursuant to the tenns of the Open Pit 

Mining Act is not released from liability until expressly released by DER after 

carrpletion by the third party. 

ORDER 

AND NOW, this 12th day of January , 198,3, it is ordered that: 

1. The depart::ment 1 s Order declaring forfeit Morrone Coal Canpany and 

American Insurance Canpany bond (surety bond #2391363 in the anount of $5,000. 00) 

which had been posted and pledged to guarantee canpliance with the obligations 

assumed under Mining Pennit 27-6 in Cherryhill Township, Indiana County was 

reasonable, proper, and legally authorized and, therefore, it is ordered that 

American Insurance Ccmpany 1 s appeal is dismissed as to said bond. 

2. M:Jrrone Coal Ccmpany and American Insurance Canpany are ordered 

to pay, prc:l!l"q;>tly and in full, the rnin.irnum liability set forth in the aforesaid 

surety bond totaling $5,000.00. 

3. The depa.rtnent 1 s Order declaring forfeit American Insurance canpany 

bond (surety bond #2376219 in the anount of $5,000. 00) which had been posted and 

pledged to guarantee compliance with the obligations assumed under Mining Penni t 

27-5 {~) , was reasonable, proper, and legally authorized with regard to the 

planting portion of said bond and, therefore, it is ordered that American Insurance 

Ccmpany 1 s appeal is dismissed pro tanto. 
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4. Morrone Coal. Ccrapany and .American Insurance Canpany are ordered 

to pay, . promptly and in full, the accrued portion aforesaid surety l:x:lnd relating 

to planting and seeding totaling $330. 00. 

5. The department's Order declaring forfeit Fireman's Fund Insurance 

O:;xnpany l:x:lnds (surety l:x:lnds #234394 in the arrount of $5, 000. 00 and #2356161 in the 

amount of $5,000.00) which had been posted and pledged to guarantee compliance 

with the obligations ass'l..lired under Mining Pennit (s) 27-5 and 27-5 (A) , was 

reasonable, proper, and legally authorized and, therefore, it is ordered that 

Fireman's Fund Insurance Canpany' s appeal is dismissed pro tanto. 

6. Morrone Coal Canpany and Fireman's Fund Insurance Canpany are 

ordered to pay, pranptly and in full, the aforesaid surety l:x:lnds totaling 

$670.00 and $280.00, res:r;>ectively. 

The depart:ment is directed to .initiate collection of the aforesaid 

collateral l:x:lnds and deposit the proceeds in the appropriate Camonwealth account 

as provided by law. 

ENVIRO~lENTAL HEA.RIN:; BOARD 

~~P)/~ 
Chairman 

DATED: January 12, 1983 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NOR Til SECOND STREET 
TIIlRD FLOOR 

HARRISBURG, PENNSYLVANIA 1110.1 
(717) 787-3483 

Docket No. 82-109-H 

Su.......-face Ilining Pe:onit 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICA'i.'IOH 

By: :Dea'1lli3 J. Harnish, Cl1.ai.J::rnan, Feb~ 16, 1983 

This is an appeal by Cambria Coal Ccr.1pany fran DER' s failure to issue 

Dine drainage penlut 11810109 to a~llant for a proposed 1~g site in Reade 

'J.Ownship, CarJbria County.-

FTI'IDll~ OF FACT 

1. Carilbria Coal Ccr:1pany (Car.lbri.J.) is a Pennsylvania COl.1?Qration \vith 

an <1ddress of P.O. Box 69, Clarion, Prl. 16214. 

2. The ca.r.om-1ealth of Pennsy1vnnia, Dep.::u.'i:r:lent of Environ.-:ental 

l1esources (Di..'"1) is the Ccrarromvea1th agency autho::ized to issue r.lining pe:rmits 

requi::-ed by the Pennsylvania Clean Stream L::\v, .Act of June 26, 1937, P .L. 1987, as 

<Jr.cndecl, 35 P.S. §691.1 et seq., and the Pennsylvania Surface Iiining Conservation 



. ' ... , . 

and Reclamation Act, Act of May 31, 1945, P.L .• 1198, as arrended, 52 P.S. §1396.1 

et. seq. ,(Surface Mining Act}. 

3.. Sanetirre before April 15, 1982, Cambria applied to DER to operate 

a'. surface coal mine on the property of Eugene and Helen Rudzinski, in Reade Tc:Ml­

ship, cambria COunty by sut.mitting mine drainage pennit application no. 11810109. 

4. Both the Anthony Matthews' hare and the Terry Matthews' hare use 

a water supply that draws water fran an underground spring that surfaces on the 

property of Eugene and Helen Rudzinski and then flaws by pipes to the hares of 

Terry and Anthony Matthews. 

5. Anthony and Terry Matthews (Matthews) are tenants at will of 

the Rudzinskis. 

6. Since the mining plan shows that Cambria proposes to mine directly 

through the spring located on the Rudzinski property, cambria does not dispute 

the DER conclusion that the spring serving as the basis for the Matthews' water 

supply will be diminished by the mining and consequently that the Matthews' water 

supply will be diminished. 

7. Cambria and Rudzinskis have executed an agreerrent under which the 

Rudzi.nskis authorized Carnbria to mine i:hrough the said spring provided that 

Cambria would furnish a replacement water supply of a specified quality after 

mining was concluded. The said agreement also provided that it would not be 

necessary for Cambria to provide a temporary replacement water supply during mining. 

8. The Matthews have been directed by the Rudzinskis to cease using 

the said spring. 

9. On April 15, 1982, Mr. P. J. Shah, Chief of the Penni t Review 

Section of DER's Ebensburg Office notified Cambria by letter that the said agree-· 

rnent between the Rudzinskis and Cambria, wherein Cambria agreed to replace the 

Rudzinski water supply only at the conclusion of mining, did not satisfy Cambria 
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. ..~ 

pemri.tting obligations. because: (1} the agrearent did not include agrearents 

fran ei tfier Terry or Anthony Matthews; and (2} the agreerrent did not provide for 

replacing the affected water supply during mining. 

10. The April 15, 1982 letter then said: 

"Sul:mi. t an acceptable agreement signed by the 
water users indicating their acceptance of the pro­
}?OSed water supply which does not have quantiq 
and/or quality equal or better than the original 
spring, or dOCllll'Eilt the availability of a replace­
ment supply of equal or better quantity and qua1i ty." 
(enphasis added}. (See DER letter of April 15, 1982} 

11. The DER letter of April 15, 1982 did not require Cambria to 

obtain written agreerrent fran all users prior to mining as the only neans of 

satisfying its obligations because said letter .indicated that either documentation 

or an agreement 'WOuld be acceptable by DER. . 

12. Cambria appealed fran the DER letter of April 15, 1982. 

13. Cambria has in and by its answer to DER 1 s interrogato:ry 12 supplied 

the infonnation requested by DER. 

DISCUSSION 

The issue joined in the instant appeal concerns DER 1 s legal authority 

to require an applicant for a mine drainage penni t to either obtain written agree-

rrients fran all users of a spring which will be affected by mining or, in the al-

temative, to docurrent replacement .water supplies prior to issuance of said pennit. 

There is little or no dispute between the parties that appellant 1 s pro­

}?Osed mining, pursuant to mine drainage pennit 11810109, will affect a spring located 

on property owned by Eugene an~ Helen Rudzinski in Reade Township, Cambria 

County. Indeed, it appears that according to Cambria 1 s pro}?Osed mining plan, 

· the spring will be mined out. It is also not in dispute that Cambria has entered 
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an agreemant with the RlJdzinskis whereby cambria will provide a pe:onanent re­

placenen:t water supply after mining but is not required to provide a temporary. 

water supply during mining. 

The cambria-Rudzinski agreemant apparently did not satisfy DER because 

it did not bind either Terry or Anthony Matthews who have used the spring as a 

water supply and because cambria had not docurrEnted where it ~uld obtain a 

post-mining water supply to satisfy the said agreement. Thus, on April 15, 1982, 

IDER, through P. J. Shah, issued the presently appealed letter wherein DER stated 

that the requested mine drainage permit cannot be issued until cambria sutmi tted 

" ••• an acceptable agreement signed by the water users 
indicating their acceptance of the proposed water 
supply which does not have quantity and/or quality 
equal or better than the original spring, or docu­
ment the availability of a replacement supply of 
equal or better quantity and quality." (emphasis 
added) . (See DER let·ter of April 15, 1982) 

DER has chosen not to press its authority to require agreements fran 

the Matthews. Rather, DER points out that its April 15 let~er sets forth al­

temate rreans to ccmply, the latter being by Cambria documenting the availability 

of a replacement water supply and DER maintaj.ns that as long as it has the 

authority to require such documentation its authority to require the agreement 

is irrelevant. 

Cambria suggests that DER has overstepped its authority by requiring 

dCJCt1rreiltation of a replacement water supply prior to mining. cambria admits 

that the Surface Mining Conservation and Reclamation Act requires t.J..at 

"Any surface ~ing operator who affects a 
public or private water supply by contamination 
or diminution shall restore or replace the af­
fected supply with an alternate source of water 
adequate in quantity and quality for the purposes 
served by the supply. If any operator shall 
fail to. carrpl y with this provision, the secre­
tazy may issue such orders to the operator as are 
necessary to assure canpliance." (52 P.S. §1396.4 
b Ct)). 
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However, Cambria pc)ints out that this provision, on its face, only 

applies after a surface mining operator has affected a water supply, i.e., this 

section does not require the operator to daronstrate anything during the applica­

tion phase. This argument is much too sweeping. We do not believe that the 

General Assembly intended that in cases like the instant one where it could 

be predicted with certainty by review of an a~licant' s mining plan that a 

water supply would be affected that the camonwealth had to wait 1.mtil this 

event happened. carnonwealth Court has held that the Ccmronwealth doesn't have 

to wait 1.mtil mining produces the acid mine drainage (AMD) which is forbidden 

by statute and regulation, but rather, may deny a mine drainage application which 

fails to derronstrate that mining can be accanplished without the production of AMD 

Harman Coal Company v. DER, 34 Pa. Orwlth. Ct. 610, 384 A.2d 289 (1978). Like-

wise, Ccmronwealth Court also held that even in the absence of specific statutory 

authori~, DER can legally refuse to issue a mining pennit when it detennines that 

an aspect of the operation of that surface mine (blasting) would create a public 
• • 0 

nuisance, i.e. , that DER need not issue the per.mi t and t.hen Irove to abate the 

nuisance by order after it has occurred. GZascow Qua!'ry, Inc. v. DER, 23 Pa. Orwlth. 

Ct. 270, 351 A. 2d 689 (1976) • These holdings of CCXtnonwealth Court, we believe, 

are in line with the general legal principle that a court of equity may enjoin 

a nuisance before it occurs so long as the nuisance is daronstrated to be likely 

to occur. Edwards v. Duff, 280 Pa. 355, 124 A. 489 (1924). 

We are also persuaded that the above-cited section of SM:RA is not the 

only applicable law. We agree with DER that the infonnation requested in the 

appealed letter of April 15, 1982 is expressly required by the surface ~g 

regulations administered by DER, especially by 25 Pa. Code §§87. 41, 87.47 and 

87.119 and thus Im..lSt be sul::mitted even if we were to accept Cambria's narrow 

construction of Section 4. 2 (f) of SM:RA, 52 P. s. §1396. 46 (f) . 
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Since we have held that the info:r:I'tlr.:ttion requested by DER ·is required 

to dem:mstrate carpliance with statutes and regulations relevant to the protection 

of the Ccmtonwealth's public natural resources, it ·follows that DER also has a 

constitutional duty to seek this infonna.tion under Article 1, Section 27 of the 

Pennsylvania Constitution, Payne v. Kassab, 11 Pa. Crrwlth. Ct. 14, 312 A. 2d 86 

(1973) .aff'd 468 Pa. 226, 361 A.2d 263 (1976). 

In sum, we hold that DER has denonstrated abundant legal authority, 

streaming fran various sources, to support its request for infonna.tion on alter-

nate water supplies contained in the April 15, 1982 letter. cambria has sub-

mitted the info.r:mation to DER in the fonn of an answer to DER's interrogatory 

12, and.DER, in paragraph 9 of its rrotion to dismiss, has acknc:Mledged that the 

answer submitted by cambria substantially provides the infonna.tion sought by 

DER in its April 15, 1982 letter."l 

While Cambria has not, officially, ·aiTEnded its application to include 

its answer to interrogatory 12 the board shall do so on its o,.m rrotion in the 

remand order set forth belCM in order to expedite DER's issuance of the said 

penn.it. 

CONCWSIONS OF LAW 

1. The board has jurisdiction over the subject matter and parties. 

2. DER has legal authority to require an applicant for a mine drain-

age pennit, whose mining plan shc:Ms that it will affect a public or private 

water supply, to sul:mit docl.J:Irentation of alterna~ water supplies. 

1. Since we haye upheld DER' s authority to require docurrentation of a 
replacerrent water supply we need not and do not reach DER' s authority to require 
agreerrents fran the Matthews. 
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' .... 

ORDER 

.AND N::m 1 this 16th, day of February 1 19831 Cambria's appeal is dismissed 

and Cambria's application is remanded to DER to be treated as including the infor-

mation contained in cambria's ·answer to DER' s interrogatory 12. 

,l~~&L~ 
BY: DENNIS J. ~ 

orumn ;/ ~Jz, 
ANTHONY J. MAZULID 1 JR. 
Member 

Member 

DATED: Feb~ 161 1~83 
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CAi:1BRIA COAL CC:liPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 82-071-H 

Surface ~tining 
! lining Penni t 
DER PoliC'.f 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Dennis J. i:iarnish, Chainnan, March 11, 19 83 

This case i3 an appeal of a Dill letter of :5'ebruary 2, 1982, fran P. J. 

Shal.1., of the Llureau of l·lining and :::<eclar:ation relating to an application by 

ear.-~Dria Coal Company to perfom surface coal tli.ning on 53 acres of land owned 

by ~·t:. anc.l :.Jr3. Steven Bosar in C:::1est ':.rnmship, Cambria County. The letter being 

appealed fran required car<lbria to delete 18. 0 acres of t...,e Bosar property fran 

saicJ. application 0ecause those 18 .·0 acl:"es \vere currently under perr.ri.t and bond 

to Lechene Coal Ccr;pany under :lining P~"'i'ni.t i:1o. 892-4. 

FTIJDINGS OI' FACr 

1. Ca-:lbria Coal Carrpany (Cambria) is a Pennsylvania co:rpJration 'lirit., 

an address of P. 0. Box 69 1 Clarion, PI~ 16214. 

2. Ti.1e Co:J:n:)rnveal th of Penns-.fl vania 1 De?~t of Environmental 

Jesources (DE2.) is the Ccr.mJrn-1ealt:1 agency aut.~orized to issue mining pennits re-
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quired by the Pennsylvania Clean Streams Law, Act of June 26, 1937, P.L. 1987, 

as amended, 35 P.S. §691.1 et seq. 1 and the Pennsylvania Surface Hining Conser­

vation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 

§1396 .1 et seq. (Surface Mining Act) • 

3. On May 21, 1975 1 the DER issued mine drainage pennit 4275SM7 to 

Cambria ~ Conpany covering 187. 5 acres in Chest and White Townships, Cambria 

County. 

4. Thereafter, this mine drainage penn:i.t was amended numerous times 

to include additional acreage (the final amendment being dated March 24, 1982) 

and eventually cover 1083 acres •. 

5. On November 9, 1981 1 Steve and ~1a:ty Catherine Bosar (Bosars) 

executed a coal mining lease to GRC Coal Mining C~y covering 110 acres 1 :rcore 

or less 1 situate in Chest Township, Cambria County 1 Pennsyl van:i.a. 

6. GRC Coal Mining C~y is a subsidiary or sister canpany of 

Cambria. 

7. A manorandum of lease fran Bosars to Cambria was recorded. 

8. By· deed dated August 23, 1974 1 ~1rs. Armie Powell conveyed the 

coal under various lands in Chest Township to GRC Coal Canpany. This deed was 

recorded. 

9. A title examination dated Decenber 4 1 1981 by the Olyrrpia Title 

Ccxnpany indicated that the surface of approximately 110 acres was owned by Bosars 

and the coal under the. no.rthen1 portion thereof was owned by GOC Coal CCinpany. 

lQ. On January 18, 19.82 1 Cambria applied to DER to operate a surface 

coal mine on 53 a<::res of property· owned by Steven Bosar in Chest Township, Cambria 

County (t. e. , the northen1 portion of the Bosar property) by sul::mi tt:i.ng mine 

pennit applica.Uon no. 101206-427~7 which application proposed to amend mining 

permit no. 1206-37 issued by· DER on February 13, 1979 1 for 50 acres and mining 
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permit no. 101206-4275SM7-0-l issued on January 6, 1982 for 106 acres. The 

said 53 acres was within mine drainage pennit 4275SM7. 

11. The Cambria application included 18 acres which had been previously 

included in mining permit 892-4 issued to Iechene on August 31, 1978. Both 

cambria and Iechene have mine drainage per.mits which cover the 18 acres in question. 

12. Bosars had leased other lands they owned to I.echene Coal Conpany, 

Inc. o:.echene) for the mining of coal to the southwest of the 53 acre tract of land. 

13. At no time did Cambria grant I.echene any right to mine the coal 

it owned under the 53 acre tract of land. 

14. Iechene applied to the DER and had been granted a mining per.mit 

and a mine drainage penni t on ·18 acres of the 53 acre tract of land even though 

I.echene did not have the surface or coal mining rights thereto. 

15. Iechene has not mined nor produced any coal since 1977. I.echene 

has placed spoil or topsoil on the 18 acres but has never mined any coa1 nor 

otherwise disturbed the same. 

16. The 18 acre area of overlap in the Cambria applicatidn included 

a s:poil pile and a toJ?soil storage area which Im.lSt be reclaimed by Iechene and 

part of this area h:ld been mi..11ed by the Cambria Mills Coal Ccxnpany (not Cambria) . 

17. The Iechene pennit no. 892-4 included reclamation responsibilities 

of Cambria Mills Coal Canpany as the Iechene penni t was issued after transfer 

of the per.mit fran Cambria Mills Coal Corpany. 

18. Reclamation is naw being canpleted by Iechene Hin.ing Conpany on 

mining pennit no. 892-4 and backfilling work was observed by DER Mining Inspector 

Tan Holencik on September 16, 1982. 

19. Reclamation on the 18 acre area of overlap was· not canpleted as 

of September 22, 1982 by Iechene Coal Ccrr'pany. 
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20. On the area of overlap, regrading spoil piles and spreading top­

soil had not been canpleted by Lechene as of September 22, 1982. 

21. On August 3, 1982, DER issued an Order to Lechene Coal Ccrnpany 

which provided that ''within ten days of receipt of this order I.echene shall 

have a D-9 dozer or equivalent on the referenced pennit area and ccmrence back­

filling 1 . regrading and restoration of mining pennit no. 892-4, a rninimun of 

40 hours a week. All backfilling, regrading and restoration including topsoil 

spreading 1 top lining 1 fertilizing, seeding and nru.lching shall be canpleted by 

September 30 1 1982." 

22. DER does not review ownership of the land or minerals as part 

of the penni t review process. 

23. DER has had a verbal policy in effect for at least two years 

which prohibits the issuance of mining penni ts which overlap preexisting tmcan-
. -

pleted mining peJ;!I1i ts; this policy does not apply to mine drainage penni ts where 

overlapping is pennitted and DER has ignored this policy on at least 5 occassions 

since 1981 by issuing pennits to and accepting bonds from Cambria at other sites. 

24. On Februaxy 2, 1982 1 DER notified Cambria that in order to com­

plete processing of pennit application no. 101206-4275SM7-0l-2 1 it was necessary 

to delete the 18 acres of the property presently under bond and pennit to 

I.echene Coal Ccrrq?any. 

25. cambria's application no. 101206-4275SM7-01-2 was complete in all 

respects and included the surety bond and supplerrental "C" landowner' s consent 

exeeuted by Bosars. 
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DISCUSSION 

.M::>st of the relevant facts in this case are not in dispute. Mine penni t 

no. 892-4 was issued by DER to Lechene on August 31, 1978. cambria applied for 

mine permit 101206-427SM7 on January 18, 1982. Eighteen acres of the cambria 

mining permit application overlap the previously issued I.echene mining pennit. 

cambria appeals fran DER' s refusal to grant it a mine permit covering the said 

18 acre portion. 

The Lechene penni t was acquired by permit transfer from Cambria Mills 

Coal canpany (not related to the appellant Cambria herein). The terms of the 

penni t transfer to Lechene included that I.echene would assume all reclamation 

responsibilities of cambria Mills Coal Canpany. Included in the outstanding 

reclamation responsibilities that nTllSt be completed by Lechene before its ronds 

may be released are require:nents to regrade spoil and spread topsoil on the 18. 0 

acre overlap area. Lechene is currently perfonning reclamation \\Ork on penni t 

no. 892-4. Lechene has not completed reclamation on pennit no. 892-4 and an 

order has been issued by DER to Lechene to canplete reclamation by September 30, 

1982. 

Even when this reclamation work is canpleted, however, DER will not 

relea.Se Lechene's rond until it was satisfied that the revegetation of the 18 

acre tract had been ccmpleted by observing the growing vegetation. By DER esti­

mates this cannot happen before the late spring of 1983. In addition, since 

the Lechene oond covers not only the 18 acre tract in issue but also a contigt!.Ous 

area which had been mined by Lechene and fran which acid mine drainage (AMD) is 

(:allegedly) being discharged, DER will not release Lechene' s rond even after 

.Lechene has canpleted all work necessary to reclaim the 18 acre tract in question 

unless and until the AMD discharge ceases which could take 15 years or nore. 
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DER sees a connection between pennitting and bonding the 18 acres to 

cambria ~ releasing the liability of I.echene and its surety on this area 1 DER 

has therefore applied its policy 1 not to issue rrore than one mining penni t 

covering any area, to Cambria. Cambria argues that this policy is legally in-

effective and is arbitrary and caprious. 

A. DER Is ro ooUBLE PERMI'ITING POLICY IS EFFECriVE 

Appellants 1 initial attack on DER 1 s presently appealed action is that 

DER 1 s action, being based upon a policy rather than a statute or a regulation 

is void. We disagree with Cambria that all policies are ipso facto ineffective 

because they are not regulations. We acknowledge that the Ccmtonwealth Docurnants 

Iaw, Act of July 31, 1968, P.L. 769, No. 240, Art. I (45 P.S. §1208) provides, in 

relevant part, that: · 

"An adrninistrati ve regulation or change therein 
pranulgated after the effective date of this act 
shall not be valid for any purpose until filed by 
the Legislative Reference Bureau, a~ provided in 
Section 409." 

However, as we have held in ALCOSAN v. DER, EBB Docket No. 78-053-H 

(issued March 10 1 1982) and ChemaZ.ene Corporation~ et aZ.. v. DER, EBB Docket 

No. 81-168-M (issued September 21, 1982), a policy is nerely a reason DER uses 

to justify the action in question. If it is a good and sufficient reason we 

will honor it notwithstanding its designation as a policy but since it is a 

policy, we cannot accord it a prest.nnption of validity. Rather, we will review 

the application of the policy on a case by case basis and will substitute our 

discretion for that of DER if we find that DER has abused the exercise of its 

discretion, Warren Sand and Gravel. Corrrpany v. DER, 20 Pa. Ccmronwealth Ct. 186, 

341 A.2d 556 (1975). In this regard, we seem to be within the rule enunciated. 

by Carm::>nwealth Court. In Pa. Hwnan Relations Corrunissian v. Norristoum Area 

Sahoo Z. District, Pa. Camonwealth ct. --- -,----1 342 A. 2d 464 (1975) I which . 

was cited to the roard by Cambria, the court held: 
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"The distinction between a regulation and a state­
ment of policy is that the fanner is an exercise of 
delegated power to make a law and is as binding on a 

· reviewirig court as a statute while the latter is 
merely interpretive, not binding upon the reviewing 
court but pursuasive if it tracks the meaning of the 
statute." 

B. DER 1 s "NO DOUBLE PERMI'ITING" POLICY IS ARBITRARY AND CAPRICIOUS 
AS APPLIED 'ID CAMBRIA 

While it was not detennin.iative to our decision concerning the validity 

of DER 1 s "no double pennitting" policy as applied to cambria in the instant matter, 

we did take into consideration the peculiar nature of the "policy" in question. 

First of all, this policy is not written much less disseminated in any fonn 

which could enlighten the regulated industry. Secondly, there seems to be a 

conflict within DER ranks as to ju.c;t how old the policy is. Mr. John Moore, the 

manager of DER 1 s District Mine Office in Ebensburg, testified that the policy 

went back to the early 1970's whence· it was enunicated by the then Assistant 

Director of DER's mining bureau, the late Walter Kohler. This testilrony was at 

variance with the DER 1 s answers to Cambria's interrogatories which placed the 

genesis of the policy at the time the mining bureau was decentralized, i.e., in 

1980. Mr. Moore explained this discrepancy to the satisfaction of the board 

by pointing out that the 1980 policy stat.err:ent was merely a reiteration of an on­

going policy fer the benefit of those newer District Managers who did not have 

the benefit of hearing it fran Hr. Kohler's lips. 

Thirdly, we are perplexed that DER issues mine drainage pennits to 

npre than one operator for the sarre area but refuses to issue overlapping mine 

pepnits. Indeed, both Lechene and Cambria have a mine drainage permit covering the 

18 acres· in question, but (at least in Mr. Moore 1 s district) DER refuses to issue a 

new mining pe:on:tt where a rnilrlng penni t covering said area has already been issued to 

another carpany. DER ~uld distinguish mining penni ts from mine drainage penni ts 
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by pointing out that only the foJ::mar (plus bonding) actually penni.ts an area to 

be mined whereas the mine drainage penni. t is 100re in the nature of an environ­

mental :i.mpact study of what would happen if the area would be mined. We acknow­

ledge the distinction but we wonder, considering the expense of preparing and 

sponsoring a mine drainage application, whether DER should not let operators 

know, at. the time the mine drainage application is reviewed, that it has no in­

tention to penni t mining on all or a part of the area covered thereby·. Fourthly, 

DER did not contest cambria 1 s evidence that Cambria had received mining pennits 

fran DER in five instances since 1981 where the areas in question were already · 

permitted t6 and bonded by other mining c:::orrpanies. Mr. Moore had no explanation 

for DER 1 s failure to consistently follow this policy except that these variances 

did not occur within his mining district. While, as stated al::.ove, these factors 

are not detennina.ti ve, they do affect the weight we give the reasons DER proffers 

to support its policy. For example, DER cites administrative and enforcement 

difficulties with double pennitting but if the argurents DER poses in its brief 

concerning administration and enforcement of double pennitting areas had decisive 

weight to DER, they would preclude double penni.tting on any site. Since DER has 

penni tted double penni.tting on other sites, it cannot be too greatly inconvenienced 

by the additional a.dmin.istrati ve burden imp::>sed by double penni.tting, if any. 

Moreover, for any of these administrative problems to arise, cambria and I.echene 

would have to both mine on this area. The present record discloses that I.echene 

never has renoved any coal fran this area and has no right to do so since it has 

no legal rights to either the coal nnder or surface of the 18 acres in question. 

Similarly, it "WOuld be naive to assurce that Cambria would ccmnit the resources 

necessary to actually mine this area without caning to tenns With I.ech.ene. If 

only Cambria mines on the 18 acres DER 1 s administration and enforcement are no 

npre difficult then for any other mined area. 
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DER' s concerns with regard to releasing I.echene 1 s surety are in a 

differen~ category than its administrative and enforceuent arguments since they 

are site specific in nature. Further, the board is aware of the doctrine of 

surety release Rockwood Insurance Company v. DER, EHB Docket No. 78-166-S and 

78-168-S (issued February 18, 1981) , hc:wever, we cannot see how this doctrine 

Wl':luld hinder DER' s legitimate enforcement efforts in the instant matter. In the 

first place, DER' s c:wn witnesses testified as to the progress I.echene is making 

in canplying with the administrative order issued by DER which directed Iechene 

to reclaim affected portions of the 18 acre tract. To the extent that I.echene 

complies with this order, DER is relieved of both the reason for necessity of 

forfeiting I.echene 's bond for failure to reclaim the said 18 acres. 

Even if it were to be assl..ll1l::rl, for the sake of argument, that I.echene 

would not canplete reclamation of the 18 acre parcel, one cannot see why the 

Carltonwealth and the environment would not be. better served by issuing Cambria 

a mining pennit and requiring it tc? post new bonds (which Vo10uld issue at a higher 

rate than the Iechene oonds). According to DER.witnesses Cambria would be re-

affecting virtually the entire 18 acre parcel by mining a lower seam and thus it 

would be cambria 1 s responsibility to reclaim this parcel in accordance with law 

or face forfeiture of its bonds. 1 

On the other hand, should DER, at sane point in the future, forfeit 

I.echene 1 s oonds because of the above-described discharge of AMD we do not see how 

anything that happened on the 18 acre site would be relevant since the AMD dis­

charge is not located on the 18 acre site and there was ·no testirrony in this 

matter that there is any hydrological connection between the discharge and the 

parcel. Should DER continue to har:bor a concem over the issue its rem=dy is 

1. The Ccmronweal th 1 s concern that the new surety would avoid responsibility 
by reason of the outstanding oonds could easily be rercedied by requiring that the 
bonds include a legally· sufficient ~ver of this prospective defense. 
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obvious, it need only forfeit Iechene 1 s bond before accepting Cambria 1 s bond. 

The. recol;'d discloses abundant support for such a forfeiture. Thus, while the 

doctrine of surety release might provide sufficient support for DER 1 s no double 

pennitting policy in sane situations, it does not in the instant circumstances. 

Considering all the above-described factors together we hold that DER 

has abus.ed its discretion by applying its "no double penni.tting" policy to 

Cambria in the circumstances of this case. 

C. PERMIT TRANSFER PROVISIONS 00 NJI' APPLY '10 'lHE INSTANT MATrER 

Before concluding this opinion we shall address the argument raised 

by DER which was not discussed above. · DER argues that cambria has not net its 

burden of proof because it has not shown that it satisfied applicable provisions 

of the Clean Streams Law and the Surface Mining Act. In support of this argu­

rrent, DER cites §18.1 of the Surface Mining Act and 25 Pa. Code §86.56. Section 

18 .1 of the Surface Mining Act, covers the manner in which the original ·operator 1 s 

liability may be released, not whether a subsequent operator may also beca:re 

liable which is the issue before. us. Thus, this section is simply not relevant. 

Similarly, 25 Pa. Code §86.56 describes the situation where one operator succeeds 

another operator under the~ pennit which is not relevant to the instant matter. 

Here Cambria has sul:rnitted a nE'!W application, one which canplies with all of DER 1 s 

rules and regulations, as well as its am bond (which is at a higher rate .than 

I.echene 1 s bonds). Therefore, all the discussion in 25 Pa. Code §86.56 which deal 

with the " ••• transfer, assigrne:nt, or sale of rights grantE:d under any pennit .•. " 

is .sinply not relevant to our consideration. 

CO~SIONS OF LAW 

1. The Environrrental Hearing Board has jurisdiction over the parties 

and subject matter of these proceedings. 
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2. DER's application of a policy to a particular situation constitutes 

a specifip exercise of discretion on each occasion in which said policy is applied. 

3. In the circumstances of this case DER' s application of its policy 

against issuing multiple mining pennits covering the same area is arbitrary, 

capricious and unreasonable. 

4. Penni t transfer provisions do not have application to the instant 

matter where cambria is applying for an entirely new permit. 

ORDER 

AND NCJil, this 11th day of March, 1983, Cambria's appeal is sustained. 

The matter is remanded to DER for the issuance of an arrendment to Mining Permit 

No. 101206-4274SM7-0-l. iri' accordance-~with the above opinion, in particular, to 

avoid future disputes, Cambria shall be required to waive prospective defenses 

as we have discussed (see foot..,ote 1, supra) . 

DATED: March 11, 1983 

)~h$~ 
BY: DENNIS J. HARNISH 

Chainnan 

Er.mARD GERJUOY 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
{717) 787-3483 

NITTY 'IU'h:·JSHIP !1UNICIPAL AUTHO~TY Docket No. 81-082-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Federal Clean Water ACt 
Construction Grants Program 

ADJUDICATION 

By: Dennis J. Harnish, C::l:la.innan, Harch 31, 1983 

ALii ty Township Hunicipal rl.uthori ty (authority or a:!_J5)ellant) appeals 

from DER 1 s refusal to certify the authority 1 s request for ar:lerldment to its 

federal construction grant ·to cover the. collection facilities portion of its 

sewerage project. 

FDIDINGS OF F~ 

1. On :5'ebruary 15, 1972, t.~e Amity '!'avnship Hunicipal Authority 

(aut.~ority) sul:mi.tted an application to the Department of En"irironnental 

Resources (DER) for a federal grant for t:l.e construction of certain se'ltmge 

treatQent facilities. 

2. TI1e February 15, 1972 application sought funding for a s~1age 

treatment plant, certain Plll11!?ing station3, force ~s and trunkli..'l.es or in-

terceptors. 
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3. The February 15, 1972 application did not seek frmding for the 

construction of a sewage collection facility which would be tributary to the 

sewage trea1::Irent plant, and other sewage facilities. 

4. On April 9, 1973, DER issued ~Vater Quality Management Pennit 

No. 0672409 to the authority, which pennit approved the construction of the 

sewage treat:Irent plant, certain ptunp stations, force mains, interceptors and 

sewage collection facilties. 

5. On April 23, 1973, DER certified the authority's February 15, 

1972 grant application to the United States Environrrental Protection Agency 

for funding. 

6. The April 23, 1973 DER certification did not include a certifi­

cation for the sewage collection facility for funding. 

7. The authority did not appeal DER' s certification to EPA for ftmding 

of the February 15, 1972 grant application, which certification did not include 

a grant request for funding of the sewage collection facilities, even though 

the federal law and regulations had been changed prior to the date of DER' s 

certification so as to allo;v Amity ·to apply for federal grant funding of the 

collection system at issue. 

8. On November 1, 1974, Federal Grant No. C-420727-01 was awarded 

to the authority in the am:mnt of $1,291, 720.00; the grant \vas subsequently 

am:mded so that the total anormt of the grant was $2, 792,100.00. 

9. Grant funding for the sewage collection facilities w-as not in­

cluded in the initial grant award, and was not included in any subsequent 

grant am:mdrrent. 

10. Between February 15, 1972 and November I, 1974, the authority 

did not am:md its grant application to include a request for grant frmding of . 

the sewage collection facilities. 
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11. The authority did not appeal the November 1, 1974 grant award, 

which gr~t award did not include a grant award for funding the sewage collection 

facilities, even though federal law and regulations had been changed prior to 

the date of the grant award so as to allow Amity to apply for federal grant 

funding of the collection systan at issue. 

12. On or about Harch 27, 1975, DER received a folJll·fran the authority. 

entitled "Part B (Offer and Acceptance of Federal Grant for Sewage Treat:rcent 

Works)" and dated ~mch 25, 1975, which indicated that the authority had 

accepted construction bids for the grant project, and that an .ip.crease in the 

am::>unt was necessaxy because the construction bids (for the facilities for 

which grant support was given) were higher than the estimates, contained in the 

February 15, 1972 application, on which the grant offer was based. 

13. The March 25, 1975, Part B did not contain a request for grant 

ftmd.ing of the sewage collection systan. 

14. By the end of 1978, the construction of the sewage collection 

facilities was completed. 

15. The authority did not obtain a written pre-construction or pre­

award approval fran either EPA or DER for the sewage collection factility prior 

to the time of its consb:tlction. 

16. On December 31, 1980, the authority sul:mitted a request to DER 

for a grant amendment to Federal Grant No. C-420727-01, in order to obtain grant 

funding for the construction of the sewage collection facilities. 

17. On November 9, 1981, DER notified the authority that the grant 

amendment request was denied. 

18. Title 25 Pa. Code 103.14, was in effect prior to the date of 

the authority's December 31, 1980 request for an amendment to Federal Grant No. 

C-420727-01. 
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19. DER did not advise or represent to Amity that Amity's grant 

would be· anended, changed or increased, after the date of the grant issuance, 

in order to add federal funds for the collection system (which system was 

not originally pro:[X)sed for funding in Amity's grant application for federal 

funding). 

20. DER advised Amity that, until the date of grant issuance, 

(November 1, 197 4) , Amity had an op:[X)rtuni ty to amend or change its grant 

application to include the collection system as a candidate or eligible facility 

for federal funding. Amity did not avail itself of this opportunity. 

21. Amity was required to list the costs for the construction of the 

collection system in the original grant application (even though the collection 

system was not pro:[X)sed for funding) because DER did not approve applications 

for federal construction grants unless the grant applicant could derronstrate 

that the resulting project would be viable (in Amity's case, a federally sup­

:[X)rted treat:ment plant, pumping stations and connecting mains would not be viable 

without a ccmpanion sewage collection system) , and the applicant had the finan­

cial ability to construct the non-federally supported facilities. 

DISCUSSION 

This ~e involves the federal construction grants program for sewage 

collection and treat:ment facilities 'Which has been discussed by the board in 

Latrobe Municip_aZ Authority, et aZ. v. DER, EHB I):)ck.et No. 75-211-C (October 22, 

1975); Abington Township v. DER, EHB Docket No. 78-012-S (October 17, 1980) and 

Bethl-ehem Township Municipal- Authority v. DER, EHB Docket No. 80-155-H (June 2S, 

1981) • In this matter, as in Bethl-ehem, supra, the appellant Municipal Authority 
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seeks to obtain a federal grant for a sewage collection which is already built. 

The authority's original grant application, filed on February 15, 1972, sought 

funding for a sewage treatment plcint, ptJIIq?ing stations, force mains and intercep­

tors but not for the in street sewer lines (or collectors) tributary to those 

interceptors. The grant was amended fran $1,291,270 to $2,792,100. still without 

covering sewers and it was awarded by EPA. The authority did not appeal fran 

the November 1, 1974 grant award (which, of course, did not cover sewage col-

lections facilities). On March 25, 1975 the authority accepted the award and 

shortly thereafter began to construct the entire sewerage project financing the 

collection facilities with private funds. The construction of the sewerage 

facilities was carpleted by the end of 1978. On December 31, 1980 the authority 

submitted a request for an amendment to Grant No. C-420727-01. It is ~ DER's 

refusal to certify this amendrrent to EPA that the instant appeal lies. In this 

matter, as in Bethlehem., supra; DER hcis refused to certify an authority's sub­

mission for an additional construction grant to the United States Environmental 

Protection Agency (EPA)· pursuant to §204 (3) of the Clean Water Act, 33 u.s.c. 

§1284 (3). Here, as in Bethlehem., supra, DER relies, at least in part 'lJtX)n 25 

Pa. Code §103 .14 of its regulations which provides in relevant part, that: 

" {a) All changes in the scope of a grant project 
must be su1:mi. tted in writing to the Depa.rt:m:mt for 
approval. 

(b) Grant funding for changes in the scooe of a 
grant project will be approved by the De~t 
in the following circumstances: 

(1) The change in scope is the result of 
new or revised requirements of 42 u.s.c. §§4342, 
4343, 4346A, 4346B and 4347; the Federal Act and 
the Federal regulations pram..ll.gated thereunder; 
this subchapter; other changes directed by EPA or 
DER; or 

(2) In the case. of a Step 3 grant project: 
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(i) where the change in scope is necessary 
to protect the structural or process integrity of 

. the facilities; or 

(ii) where adverse conditions are identi­
fied during the construction of the facilities which 
could not have been foreseen by the design engineer 
prior to encountering the condition. " 

DER argues that since appellant' s requested grant arrendrnent was not 

"necessary to protect the process integrity of the facilities" and was not 

necessitated by "adverse conditions ... identified during construction of the 

facilities" and was not the result of new or revised portions of the federal 

act it was not a fundable change in scope of the project, pursuant to the 

above criteria of §103.14. 

We must a9ree with DER that if its construction and application of 

25 Pa. Code §103.14 is sound it must prevail in this matter. We have found as 

DER asserted in its brief that Amity, in making its request for a change in 

the scope of its grant project, does not contend that the change in scope is 

necessary due to any of the conditions or criteria contained in 25 Pa. Code 

103.14 (b) (1) and 103.14 (b) {2) (See Exhibit J, Answers to Request for Admissions, 

EHB Exhibit 1). No new or revised requirements of the Clean Water Act or of 

the federal construction grant regulations are asserted, nor does .Amity claim 

that EPA and DER ordered any material changes in the grant project. In addition, 

Amity does not assert that the. change in scope is necessary to protect the 

structural or process integrity of the facilities, or that the change in scope 

is necessary due to adverse conditions which .were encountered during construction 

of the facilities which could not have been foreseen. 

DER apparently believes that in order for it to prevail in this matter 

on its §103.14 theo:ry this board must reverse or overrule its Adjudication in 

Bethlehem, supra. To this effect, a considerable portion of DER's brief is 

directed to tracing the legal underpinings of the federal construction grants 
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program and to explicating the (argued) identity between a "fonnal grant amend­

rrent" as discussed in 40 CFR §30. 900 (c) of the federal construction grants 

regulations and a "change in scope" as utilized in 25 Pa. Code §103.14 of DER's 

construction grants regulations. In this matter we don't have to necessarily 

agree with DER's line of reasoning in order for it to preva.il. 1 We feel that 

the instant matter is governed by Bethtehem, supra and that Bethlehem, supra, 

-as properly applied to the facts _of_ this case, supports dismissal of· the appel-

lant' s appeal. 

In Bethlehem, supra the authority's original application for construe-

"tion grants funding for its· sewerage project included certain interceptors and 

DER certified the said project including said interceptors to EPA for construction 

funding. While it is true that the authority in Bethtehem, supra, responding 

to EPA pressure, reduced its requested grant arcount to exclude the arcount of the 

grant directed to building the contested interceptors, there was no indication, 

in Bethlehem, supra, that DER ever withdrew or m:xiified its certification of the 

full project or even that EPA ever required the authority to change the scope 

of its project. 

The facts in this case are different at several critical points. In 

this case, the appellant authority's original application for construction grant 

funds did not request funding for the sewage collection facilities. These 

sewage collection facilities were mentioned in this application but were to be 

funded frcm local funds. Furthenrore, since it was not requested to do so, by 

and through, Amity's original application, DER did not certify Amity's collection 

facilities to EPA for funding. This is the second crucial point of distinction 

between Bethlehem, supra and the instant matter. 

1.· We don't necessarily disagree with DER either. Rather, ~ hold that 
it is not necessary to reach this issue in order -to resolve the .irlstant matter. 
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.Even when the authority sul:mitted an amendrrent to its (seeond) grant 

application .on March 25, 1975 it did not ask for inclusion of the sewage collection 

~cilities in that gr.ant and this was so even though the Clean Water Act had 

·been Changed prior to November 1, 1974 so as to make cert:ai:n ·collection facilities 

:fundab1e .and the authority knew of this change in the law. (See pagraph 38, 

-~:to ·Request for Admissions EHB Exhibit 1). Mr. E.'ways, an engineering con,.. 

· stil:tant £or :Amity, admitted that DER' s Marshall Cashman, former Chief .of Program 

Services Section at DER, advised him that prior to the date of grant issuance, 

:Aniity had an opportunity to arrend its application, but that a delay in ·the 

.award of funding probab,l y :would result. Notwithstanding this advis.e, ·which 

Cashman .corroborated, Amity elected to proceed with the original grant applica­

tion, and forego the opportunity to arrend the grant application. 

Mr. E.'ways alleged that DER's Mr. Cashman advised Amity that the 

:sewage collection system could be added to the original grant after construction 

of the sewage collection system. · Mr. Cashman testified that although ·he did not 

recall the conversation in detail, he could not imagine giving the alleged ad­

vice to Mr. E.'ways, as DER never considered or allowed amenCiments of this nature 

to grant applications for which an award already had been rra.de. Mr. Cashman 

further testified that DER entertained arrendrrents to gre:uit applications prior to 

the date of any award, though that usually resulted in scm= delay in .a grant 

award. In addition, Mr .• Cashman stated that several other municipalities had 

grant application problems similar to Amity's, and that they proper 1 y revised 

their applications, before the date of grant award, to include the new desired 

· facilities. Amity, of course, did not. 

The evidence adduced at trial shows that :Amity and Mr. Eways either 

'misinterpreted Mr. Cashman's ~advice, or simply che.se to ignor,e it. Amity asserts 

fsee Answers ·to First Set of Interrc::gatries, (see -paragraphs ·1 and 2, EHB Exhibit 

""'48-



·. 

2)) that the conversation :between EWa.ys and Cashman in which the alleged advice 

was transmitted, occurred on March 21, 1975, several :tronths after the date of 

the grant award. Mr. Eways, contrary to Amity's admission, stated that the alleged 

telephone conversation occurred saretine prior to the date of grant award 

(November 1, 1974) . 

Eways' recollection as to the date of the conversation (though incon­

sistent with Amity's contention) accords with Mr. Cashman's testirrony to the 

effect that anendrrents were possible prior to the date of grant award, but were 

not allowed after the date of the grant award. In addition, l1r. Eways testified 

that while Amity was aware that an arrendrrent to its application, prior to the 

date of grant award, might result in funding delays, Amity nevertheless decided 

to proceed with the original grant application. The fact that alrrost six years 

elapsed fran the ti.m= of the grant award to the tine of Amity's request for 

funding for the sewage collection system, that Mr. Eways made no .note or rraro­

randum concerning Mr. Cashman's valuable and important alleged advice, and that 

Amity had arranged to finance the construction of the sewage collection system 

without federal funds, strongly suggests that Amity's amendment request is rrerely 

an afterthought, or is designed to remedy a mistake in Amity's judgment which 

occurred in 1974, when Amity failed to request that its original grant application 

:be emended to include the sewage collection system. 

In sum, in this matter, unlike in Bethlehem, supra, the authority 

applied to amend its construction grant application to cover facilities for 

which it had not previously applied to EPA and which had not been certified by 

DER and which it had indicated to DER and EPA that it v.ould construct with 

other resources. We believe that the instant applic~tion constitutes a "change 

in scope" as provided in §103.14 and, for the reasons set forth above· it fails 

to confo:rm to the criteria set forth in that regulation. 
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As we said in Bethlehem, supra: 

" •.. our approval of Section 103.14 herein, when 
properly applied, eliminates the only other argu­
~nent raised ±n Abington, supra, i.e., DER' s need 
to allocate scarce construction grant funds in 
reasonable manner. We would expect that in rrost 
cases applicants will not be able to detonstrate, 
.as the authority did here, that DER certified .and 
EPA acknavedged a project including the facilities 
'for which these applicants nON seek grant rronies. 
,Section 103.14 would, of course, apply to these 
:applicants and would generally prohibit the award 
of grant arrendrrents thereto. " 

This is one of the cases we foresaw in Bethlehem, supra. 

Since we have held that §103 .14 precluded DER fran certifying the 

requested grant arrendment Newport Homes., Ina. v. Kassab, 17 Pa. Orwlth. Ct • 

.329, 332 .A.2d 568 (1975) and we have no jurisdiction to second guess DER 's action, 

Corrunon:weal-th v. Harmar Coal Company, 452 Pa. 77, 306 A. 2d 308 (1973) , appeal 

dismissed, 415 u.s. 903 (1974), we need not reach DER's other arguments and we 

do not. 

CONCLUSIONS OF LAW 

l. The Board has jurisdiction over the parties and the subject matter. 

2. The authority's grant an:e.ndrrent request of December 31, 1980, 

DER • s denial of which gave rise to the instant appeal was a "change in scope" of 

the sewerage project as that tenn is used in 25 Pa. Code §103.14. 

3. Since the authority's grant am=ndrrent did not satisfy the criteria 

set for.th in 25 Pa. Code §103.14 for a fundable sewerage project, DER's refusal 

to certify this arrendrrent to EPA was proper. 
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ORDER 

AND NCM, this 31st day of March , 1983, the authority's appeal 

is dismissed. 

C'J I ··~~·--·' 
~-~ 
ECWARD GERJUOY 
Manber 

DATED: March 31, 1983 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

~ IlM;::S'JltlENT AND DEVELOPHEi~-lT CC!lPF..NY 
INC., et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-120-rl 

ADJUDICATION 

By: AnthonyJ. !1azullo, Jr., i-.Jember, Ma.y 6,1983 

Ti.ris matter canes before the board upon an initial appeal by (",eneral Invest-

rrent and Develo:pr.:Eilt Carpany 1 Inc., (GID) 1 Hest 202 Corporation (202), and subsequently 

prosecuted solely by A!_:)ex Financial Corporation (API:x) , appellant herein, fran the action 

of t.~e Depart:rnent of Environrrental ~sources (DER) in rejecting a request for a r:odifica-

tion or exeception to the June 21, 1979 ban imposed on furt.~er connections to the Chalfont-

Nav Britain Treat:r.'lent Plant in Bucks County 1 Pennsylvania. 

In rejecting the a~llant 1 s request for t..nrty-two additional units in the 

develop:nent known as Olde Colonial Green located in Doylestown Townslrip, Bucks County, 

Pennsylvania, DER •vas of the opinion ti1at appellant 1 3 consulting engineers 1 estimate 

of \vater sav"'ings was "overly optimistic" 1 and t.."lerefore did not constitute "sufficient 

info:rr.ation to waive t.11e requirements" of a consent ord~.r and agreement entered into 

between DER and GID and 202 dated February 8, 1980 wherein GID and 202 "agreed not 

to seek fu....--t..'1.er exceptions to the ban on connections to the Chalfont-Ne-T Britain plant." 
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After an evidentiaJ::y hearing, at Which hearil1g DER offered no test:irrony, 

:r;x:>st-hearing briefs were filed, and the matter is ripe for decision by this l:x>ard. 

FINDnTGS OF FACI' 

1. Appellant is Apex Financial Corporation (APEX), Benjamin Fox Pavilion, 

Jenkintown, Pennsylvania. 

2. Appellee is the Camonwealth of Pennsylvania, Depart::ment of .Enviro11Il'eil­

tal Resources (DER), the agency of the Carm:>nwealth authorized to administer the pro­

visions of The Pennsylvania Clean Streams Law, the Act of June 22, 1937, as amended~ 

35 P.S. §691.1, et seq., and the provisions of regulations promulgated in furtherance 

thereof and specifically relating to Municipal Wasteload Managem:mt, 25 Pa. COOe 

Chapter 94. 

3. On May 23, 1973, General Investment and Developnent Company, Inc., (GID) 

entered into an agree-rent with the Bucks County Water and Sewer Authority (BCWSA) whereby 

BCWSA agreed to provide sewage treatment for 344 dwelling uni. ts conterrplated to be con­

structed in a developnent knCMn as Olde Colonial Greene, located in I:bylestown Township, 

Bucks County, Pennsylvania. 

4. - On August 17, 1978 Gm and BCWSA entered into a supplem:mtal agreenent 

(to the May 23, 1973 agreenent) whereby ECWSA agreed to accept sewage fran 317 dwe:1l­

Lng units in the develop-rent provided that the total daily flow ~uld be restricted 

:o 55, 500 gallons per day. 

5. Pursuant to the supplemental agreement of August 14, 1978 GID paid to 

CWSA the sum of $57,766.07, which sum represented, inter> alia, payment for connect­

on fees and reserve capacity charges for 317 lots in the Olde Colonial Green develop­

ent. 

6. As of June 21, 1979, and for some tiire prior thereto, GID had been 

ssued building pennits for at least 22 lots in the developnents, although no construe­

ion had proceeded on these dates. 
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. ' 
7. On June 21

1 
19.79, DER issued an order prohibiting "additional discharge 

into the Chalfont-New _Britain 'I'oWnship Joint. Authority plant and the tributary nrunici-

pal sewer systems unless written authorization for the discharge has been granted by 

the Depa.rt:rrent (DER) under Section 94.52 for new builqing permits issued prior to ban 

and replacem=nt of a discharge as described in Sections 94. 55 and 94. 59. " 

8. On September 20, 1979 GID requested that BCWSA seek an except;i.on from 

the ban of June 21 1 1979 from DER for 22 dwelling units, for which units building per-

mi ts had been issued within one year prior to the said ban. 
-· 

9. Ori December 20, 1979 DER denied the request for an exception to the ban 

for the 22 dwelling units above referenced. 

10. After discussion between DER and GID of the December 201 1979 denial by 

DER.1 GID entered into a Consent Order and Agreement dated February 8, 1980 which 

provided for the connection of 22 dwelling units within Old Colonial Green to the sew-

age collection system of BCWSA. 

11. APEX was not a party to the consent order and agreement of February 8, 

1980, and was not advised by GID, 202, orDER of the negotiations and execution of 

the agreement. 

12. Under the tenns of the consent order and agreement of February 8, 1980, 

GID and 202 did "agree and prani.se not to pursue or request any rrore exceptions to 

the Ban •••• "· 

13. On October 21 1 1980 GID and 202 made application to DER for an exception 

to the ban on the basis that the proposed utilization of water- saving devices in both 

the existing and the proposed residential dwelling units within the developrent w:Juld 

pennit the construction of 62 additional dwelling units within the develop:rent without 

increasing the total sewage flows fran the developrent. 

14. APEX acquired title to the subject premises, after rrortgage foreclosure pro-:: 

ceedings, by virtue of a deed fran the Sheriff of Bucks <:Punty 1 John P. Mitchell, to APEX 

dated November 12, 1981. 
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' . 
15. On July 8, 1981, DER denied the application of GID and 202 of Octo-

ber 21, 1980 on the basis that their estimate of water savings was "overly optimistic." 

16 •. The estimate of water savings to be realized at the subject develo:prent 

was prepared by Robert c. Schmauk, a registered professional engineer. 

17. At the time the estimate was prepared, in May, 1981, the net number of 

occupied dwelling tmi ts in the develo:ptent arrounted to 245 tmi ts, and the total popul­

ation was 560 persons. 

18. The number of persons per dwelling tmit arrounted to 2.3 persons, the 

product of the total population divided by the total number of occupied units. 

19. The average daily flow fran the developnent was derived from the daily 

and rronthly rretered records of the Olde Colonial Green Water Canpa.ny, a public utility; 

and the average daily flCM was calculated at 45, 000.. gallons. per day. 

20. By dividing the average daily flow by the number of dwelling units, 

Schmauk arrived at the figure of 185 gallons per day per dwelling unit of water 

consumption. 

21. The average use per day per dwelling unit was further divided by the 

number of residents per dwelling to arrive at the figure of 80 gallons of consumption 

per day per person in the developnent. 

22. All existing plumbing fixtures in the develq:ment were audited for water 

LJSe, including toilets, sharers, sinks, dishwashers and clothes washers. 

23. Manufacturers ' materials and specifications on flow rates were further 

mgrrented. by actual rreasurements of flow rates of the fixtures found · in the develop­

cent. 

24. In preparing flow rates per unit, Schmauk assumed each unit contained 

toilets, 2 showers, 4 sinks, one dishwasher, one clothes washer. 

25. In detennining what percentage of water usage from a typical dwelling 

nit was attributable to each fixture, Schmauk. used as guidelines the circulars pub­

ished by DER entitled "Use Water Wisely". 
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.. 
26. Schmauk projected for each of the fixtures, excepting the dishwasher 

and clothes washer, flow rates for fixtures equipped with w-ater-saving devices. 

27. Flows attributable to showers, toilets and sinks equipped with wateJ:""' 

saving devices are derived from manufacturers 1 publications and the aforementioned 

DER circular. 

28. By using saving devices, the average daily flow per dwelling unit was 

1.35 gallons per day, and 59 gallons per day per person in the dwelling unit, as ccm­

pared with flows of 185 gallons per day per dwelling unit, and 80 gallons per day per 

person in the unit. 

29. The pamphlet published by DER estimated an average daily per capita 

usage of 40 gallons per day by the use of wa·ter-saving devices. 

30. Schmauk 1 s estimate of 59 gallons of flow per person per day per dwell­

ing unit is a conservative opinion based on manufacturers 1 and DER 1 s guidelines. 

31. If appellant 1 s proposals on water savings at the developnent 'Were im­

plemented, a saving on water flow of 27% would be realized. 

32. A reduction in .flow of 27% "WOuld arrount to the flow of approximately 62 

units, by use of the guidelines and the aforementioned analysis. 

33. Prior to the preparation of the water savings analysis on behalf of 

appellants, Schmauk had prepared similar water savings analyses for three other clients 

for sul::mission to DER as a basis ·for exceptions to DER 1 s ban on connections to exist­

ing sewage treatment facilities, especially, the Chalfont-New Britain facility. 

34. In all three instances, the analysis prepared by Schmauk served as the 

basis for· the grant by DER of an exception to the ban, and additional construction was 

thereby allowed for office expansion, school expansion, and 19 additional dwelling 

units in a residential developrent. 

35. In the matter of the expansion of the residential developrent, called 

"Westwyk" and located ;in Doylestown Township, Bucks County, the sam: fixtures and water­

saVing devices were analyzed as those used in the instant appeal, e.g., toilets, showers, 

sinks, clothes and dishwashers. 
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36. The relief sought by appellant herein, an exception based upon the 

use of water-saving devices, is the sarre relief applied for and granted by DER in the 

three other matters analyzed by Schmauk for clients other than appellants herein. 

37: In the three instances where Schmauk sul:mitted applications for except­

ions to the ban on additional connections to the Chalfont-New Britain treat:rrent 

facility, based on the use of water-saving devices, DER granted exceptions despite the 

fact that the said facility was, as in the instant matter, hydraulically overloaded at the 

time exceptions were granted. 

38. At the t.ima GID and 202 applied for an exception to the sewer ban based 

.1p0n the fact that building penni.ts had been issued for the 22 requested connections, 

:he appropriate DER officials knew or should have known that under the provisions of 

~5 Pa. Code §94.55 an exception was mandated to be granted by DER. 

39. The consent order and agreement of February 8, 1980 contemplated relief 

:rem the ban on connections in approximately six to nine nonths therefrom by the con­

;truction of an interim treatment plant (ITP) as an auxiliary to the Chalfont-New 

lri tain facility to handle "additional sewage". 

40. GID and 202 paid a small subscription fee for the right to be considered 

L participant in the construction of the ITP. 

41. As of the date of the evidentiary hearing, March 31, 1982 the princi­

al of GID and 202, William A. Clarke, was not aware of ITP, Inc., being grante·~ any 

enni. ts to build the auxiliary iriterirn treat:rrent facility. 

42. All sewage emanating frc:m the developrent, whether in existence or con­

emplated, must connect to the Chalfont-New Britain Township Joint Sewer 

Llthori ty sewer system. 

4;3. The addition of 62 additional dwelling units to the existing develop­

:mt would not increase the daily average flow frc:m the develo:r;ment to the sewer sys­

=m if the proposed water-saving devices· were installed ~d used by the present occu­

mts of the developm:mt. 
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44. A fair reading of the consent order and agreement of February 8, 1980 

makes it abundantly clear that the parties to the agreement intended that GID and 202 

-would. be. prec,luded fran seeking any additional connections which "WOuld generate addi­

tibnal andincreased flows to the Chalfont-New Britain treatrrent facility. 

45:;. DER offered no testirrony at the hearing, and offered no witnesses on 

its behalf a:t. the.,. hearing. 

46. The agreerrent of February 8, 1980 was not presented to the Board for re-

view and awroval. 

47. The agreerrent of February 8, 1980, was not published in the Pennslyvania 

Bulletin• 

DISCUSSION 

Appellant herein seeks an exception to DER 1 s ban on additional connections 

to an already overload~ sewage facility. The basis for the requested exception: is 

the. projected use of "water,....saving devices" for the existing, and projected, units in 

the developnent known as Olde Colonial Green located in Doylestown Township, Bucks 

County, Pennsylvania. 

DER argues that the ap:p:llant is barred fran seeking additional connec-

tions for the developnent under the tenns of a consent order and agreem:mt entered 

into between DER and ap:p:llant's predecessors in title and dated February 8, 1980. 

However;; the final action ap:p:aled fran is DER's decision of July 8, 1981, 

which stated that the anticipated water savings "is overly optimistic" and not suffi-
. . 

cient to waive the requirem:mts of the consent order and agreetrent of February 8, 

1980. 

Did DER intend, had it dete:rmined ap:p:llant 1 s projections to be reasonable, 

that the consent order and agreetrent prohibition "WOuld have: been waived and the 

exception would have been granted? Or did DER intend that. appellant did not possess 

any right to seek any exceptions to the ban of June 21, 1979 by reason of the consent 

order and agreement of Febrtl<ll-y 8, 1980? 
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The legal theory presented to the board by DER is that the consent omer 

and agreenent of February 8, 1980 is final and enforceable and bars appellants from 

even seeking exceptions to the ban. We agree with the position of DER that DER 
. 

consent orders are final and enforceable, but that proposition is not at issue in the in-

· stant appeal. 

At issue in this appeal are the follCMing: 

1. Is Apex bound by the agreement of February 8, 1980; and 

2. Did DER act arbitrarily and capricously in concluding that the 

estimates of water savings were overly optimistic. 

If Apex is held to be bound by the tenns of the February 8, 1980 agreerrent, the 

basis of such a finding can only be grounded upon privity of contract, or knCMledge or 

notice of the agreement. 

It is undisputed that Apex was not a party to the agreement in question. There­

fore, the agreement of February 8, 1980 cannot be enforced against Apex on that basis. 

Was Apex in privity with the parties and therefore subject to the tenns of the 

agreement? Privity of contract has been defined as: 

"that connection or relationship which exists 
between two or nore contracting parties. " 

Black's Law Dictionary, Revised Fourth Edition, 1968. 

~ was not one of "two or nore contracting parties", and had no connection or relation-

ship with the contracting parties to that agreement of February 8, 1980. 

The record clearly shows that not only was Apex not involved in the negotiation 

md execution of the agreement, Apex had no knCMledge or notice of the negotiation and exe­

::ution of the agreement. 

In concluding the agreement, the parties did not submit the finished product to 

:his Board for review and approval. Neither did the parties submit the agreement to the 

'ennsylvania Bulletin for publication therein. 

Not having had ~ctual knowledge of the concluding of the agreement, Apex cannot 

e held bound by the tenns of the agreement unless it had notice of the agreement. 

There is no doubt but that publication in the Pennsylvania Bulletin may have con­

tituted such notice to Apex. Without publication, there is no notice to Apex. 



In an appeal decided by this Board within the past year (1982), the Board 

held that publication in the Bulletin "constituted notice of the CD&A (consent decree 

and agreerrent) to affected parties .... " Lower Paxton Township Authority., et al. v. 

CommonweaZth.of Pa . ., Department of Environmental Resources., EHB Docket No. 80-205-W, 

(Decided Jllly 16, 1982) • 

Since Apex was not in privity. with the contracting parties, and had no know-

ledge· of the agreerrent, and had no notice, actual or constructive, of the agreement, the 

agreement cannot be enforced against Apex, and we so hold. Ho;vever, we do hold that the 

agreement is binding and enforceable against the parties to the agreement. 

We are no;v left with the question of whether or not DER was arbitrary and ca­

pricious in detennining that Apex estimates of water savings was "overly optimistic". 

The evidence adduced by Apex at the evidentiary hearing was given by a register­

ed, professional engineer whose qualifications were not questioned. He answered questions 

put to him in an honest and forthright manner, and we have no reason to question his exper­

tise or integrity. Not only did the witness outline in detail his reasons why he felt 

that the use of water--saving devices would not increase the flo;v from the developnent, he 

also outlined in detail the rrethods used to arrive at his conclusions. The estimated wate1 

savings were based on manufacturers' specifications for each such device, and on DER pub­

lished pamphlets concerning the use of water-saving devices and consequent reduced flo;v 

fran the developnent. In addition, the testimony of the expert witness revealed that he 

had used the same estimates on the use of the same water saving devices on behalf of other 

clients, in requests to DER by clients for additional sewer connections to the Chalfont­

New Britain plant after the ban had been imposed, and that DER granted such requests. 

Further, the witness testified that the projected water savings had proven to 

be conservative in practice in those instances where DER had allowed additional connections 

based on the use of water-saving devices. 

In the face of all of the alx>ve testiirony, DER chose not to introduce any testi­

rrony to substantiate its conclusion that the estimate of water savings s.ul:::mi tted by Apex 
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. 
was "overly optimistic". DER offered no witnesses and no exhibits on its behalf, at the 

hearing on this appeal, although it was represented at the hearing by one of its offici­

als and by col.IDSel. 

The' only effort made by DER to defend its position was to nove that stmna.ry 

judgment be enforced in its favor for the reason that the agreement of February 8, 1980 

acted as a bar to appellants' position. The hearing examiner denied the rrotion, and, we 

think, properly so, for the reasons stated hereinbefore in this adjudication. 

Despite the fact that DER did not offer any testim::>ny in the course of the hear-

ing, Apex, nevertheless, bears the burden of proof in this proceeding since it is appeal­

ing fran the action of DER in refusing to grant an exception to a sewer ban. This has not 

been contested by Apex. 

The burden of proof in the instant appeal required Apex to establish by a pre-

ponderance of the evidence that the use of water- saving devices "M:>uld enable Apex to con-

struct 62 additional housing units at the developnent without adding any additional load 

to the Chalfont-New Britain plant. 

k3 discussed above, the testim::>ny of the professional engineer, Robert C. Schma.uk, 

established, without contradiction by DER1 that the present average daily flow at the deve-

loprent is 45,000 gallons per day and that the presE:!1t average use per day per person at the 

developrent is 80 gallons. Mr. Schma.uk' s testi.m:>ny also dem:::>nstrated that the use of water 

saving devices would reduce the pres~t average use per person per day to 59 gallons and 

that the use of .water-saving devices in .the developrrent would caUie a reduction of flow 

fran the develop:rent equivalent to the use of 62 units 1 which is the number of additional 

units appellants seek to construct at the developrent. (See Findings of Fact 19
1 

21, 27, 

31}. 

In light of the above uncontradicted testim::>ny, we hold that Apex has met its 

burden of proof with regard to the savings in water and flow from the develotxnent to be 

~ealized if the water-saving devices were installed at the development. 

Our review now proceeds to the detennination of the action of DER in detenn.ini.ng 

:hat the estimates of savings by the appellant's use of water-saving devices was "overly 

>ptimi.stic.,. The board's review of a DER action is to detennine whether DER has camU. tted 
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am· abuse of discretion or an arbitrary exercise of its duties or functions. Ap9 Z lo 

CQrporation v. DER, EHB Docket No. 81-130-G, adjudication dated April 26, 1982, citing 

Warren Sand & Gravel v. DER, 20 Pa. Orwlth Ct. 186, 341 A.2d 556 (1975), and if DER has 

acted. arbitrarily or abused its discretion, this board can substitute its discretion for 

that. of DER.. Warren, supra. 

Ih this appeal, DER chose not to offer any testi.rrony or exhibits to sup-

port its conclusion that the use of water-saving devices by appellant Apex would effect 

the savings estimated by appellants' expert. The record is devoid of any factual or 

legal. reason upon which DER based its decision to refuse to grant approval for the 

requested connections. In contrast to this void, appellant's witness testified, in 

adaition to the expected reduction in flow to be realized by the use of the water­

saving devices, that DER has accepted such estimates in previous sul::missions by the 

same expert on behalf of other clients, as the basis for granting requests for addi­

tional connections to the Chalfont-New Britian plant after the ban was :irrposed. 

In the face of such uncontroverted facts, we can only conclude that DER 

had no reasonable basis for denying appellant's request, and without evidence of a 

:reasonable basis for denying appellants request, DER is found to have acted arbitrarily 

and therefore abused its discretion. 

DER argued strenuously during the course of this proceeding, and in its post­

hearing brief, that Apex was barred as a matter of law from any relief from the tenns of 

lhe agreem:mt, basing its argunents upon the conclusiveness of the agreement, and also 

asserting the directive of res judicata as being applicable herein. 

The res judicata argument is not applicable herein since Apex, the only party 

in interest at the time of the hearing, was not a party to the agreerent and therefore 

the identity of the persons requirement has not been established. 

By making its decision to not present any testirrony at the hearing, DER assurred 

the risk that the appeal might be decided, in part, on the facts established by appellant. 

While we are reluctant to·rrove· to final adjudication without a full presentation of all 

the relevant facts in any proceeding, we cannot force a party to participate fully in the 

-62-



introduction of testi.rocmy and evidence. Since DER was represented at the hearing and was 

given the opportunity to present its case, we can only reason that it had its am reason:S 

for not contesting appellant.' s evidence and testilmny, and must therefore accept the con­

sequences of its action, or nonaction. 

a::NCWSIONS OF IN::J 

1. The board has jurisdiction over the subject matter and the parties. 

2. Appellants rret their burden of proof in the instant appeal. 

3. DER's rejection of appellant Apex request for sixty-two (62) additional 

connections at its Olde Colonial Green developnent in Doylestown Township, Bucks County, 

Pennsylvania was arbitrary and capricious. 

4. Appellant Apex is legally entitled to the grant by DER of approval of 

their request for sixty-two (62) additional sewer connections based upon the use of 

water-saving devices in the constructed and projected units at the develotment. 
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ORDER 

AND NOW, this 6th day of Ma.y , 1983, appellant:' s apt:eal is granted and 

DER is directed to issue approval of appellant·'S request for sixty-two (62) additional 

sewer connections at its developrent, Olde Colonial Green, located in Doylestown Township, 

Bucks Connty, Pennsylvania, l.lpJn the conditions requested by appellants in its submission 

to DER. 

DATED: May 6, 1983 
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ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

/ 

CHEMCLENE CORPORATION, et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-168-H 

ADJUDICATION 

By: Anthony J. Mazullo, Jr. , !-1ember, May 9, 19 83 

This matter cares before the board in the fonn of many appeals, con-

solidated tmder the above docket number, fran an order of DER requiring that 

hazardoUs waste transporters (appellants herein) sul:lnit a collateral bond as a 

precondition to the issuance by DER of a licerise to transport hazardous \-Jaste 

in the Ccr.m::>nwealth of Pennsylvania after July 7, 1982. 

By agreem:mt of the parties, the matter was bifurcated so as to allow, 

in the first phase of proceedings, t.,e expeditious review of the issues involv-

ing constitutionality of the statute in question, and the constitutionality and 

reasonableness of DER's regulations and policies and procedures establishing and 

administering the collateral bond program. 

After· presenting a stipulated record to the board, oral argument was 

heard by the Board ~bane, and briefs were sul:mitted. 
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After the ooard entered its Opinion and Order Sur Am=nded ~-btion for Surrmary 

Judgment of September 21, 1982, several of the appellants chose to end their partici­

pation in this matter, while others sought to have the matter conclud....od before the 

board without the taking of testirrony of the reasonableness of the assessment of the 

individual rollateral bonds required by DER. 

On its own ootion, the ooard, in the person of the member of the ooard assign­

ed to hear the matter, issued a Rule To Show Case, requiring all parties to shav cause 

why the matter should not be terminated and the docket marked discontinued and ended as 

to each and every individual appeal. 

Scm: individual appellants chose not to respond to the Rule and those appeals 

are therefore terminated. (See paragraph 1 of the attached Order). Other appellants 

responded and requ:sted that their appeals be tenninated at this stage of the proceedings. 

Several appellants responded and requested that those rortions of their appeals 

relating to the reasonableness of the arrmmt of their individual collateral bonds be 

marked disrontinued, but that the board issue an adjudication upon the issues sul:roitted 

upon the stipulated record. 

DER has objected to a final disposition of this appeal, at this stage of the 

proceedin9"s, in essence alleging that DER should be allo~d to derronstrate its reason­

ableness in applying its policies in the assessrrent of each individual corrpliance bond. 

Since all appellants have notified the board that th:y do not wish to contest this parti­

cular aspect of DER' s final action, and have therefore waived their right to raise these 

issu=s in a future appeal, DER cannot possibly be adversely affected if evidence is not 

presented and a decision not rendered on "!:.he reasonableness of the assessrrent of each 

individual corrpliance oond. Therefore, the board is of the opinion that no further evi-

. dence need be adduced to determine those issues which appellants have nON placed before 

the board for final disposition. 

Accordingly, this matter is ready for final action by the board, based upon the 

stipulated record and the briefs presented by the parties. 
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FINDINGS OF FACI' 

1. Appellants are "persons" who have sul:::mitted themselves to the juris­

diction of the b:Jard by reason of the fiiing of their appeals in this matter. 

2. Appellee is the Ccmronwealth of Pennsylvania, Depa.rt::nent of Environ­

mental Resources, the agency of the Ccmronweal th authorized to administer the pro­

visions of the Solid Waste Managerent Act (SWMA}, 35 P.S. 6018.101, et seq., 1980, 

July 7, P.L. 380, No. 97. 

3. Pursuant to, and in furtherance of the ~1A, DER promulgated regula­

tions outlining duties and responsibilities of DER and persons subject to the SWMA 

and the regulations, specifically, 25 Pa. Code §75.263(i) (3), which regulation(s) 

became effective after publication in the November 29, 1980 issue of the Pennsyl­

vania Bulletin. 

4. In addition to the regulations promulgated by DER in furtherance of 

the mandate of Section 505 (e) of the SWMA, DER established unpublished policies 

relating to licensing of transporters of hazardous wastes, e.g., oond forfeiture pro­

cedures, oond table and oond matrix. 

5 .. By letter dated October 1, 1981, DER advised appellants herein that 

collateral bonds would be required to be sul:::mi tted to DER as a precondition of 

issuance of hazardous waste transporters 1 licenses after July 7, 1982 in Pennsylvania. 

6. Chemclene filed a t.imely appeal of the October 1, 1981 final action by 

DER, and other appellants filed t.imely appeals or intervened in dlemclene 1 s appeal, 

and the Environmental Hearing Board (Board) consolidated all appeals with the Chemclene 

appeal. 

7. All appellants are transporters of hazardous waste within the meaning 

of the SWMA, and are subject to the SWMA and the regulations and policies of DER re­

garding issuance of ·licenses for the transport of hazardous waste in Pennsylvania. 

8. Section 505(e) of the SWMA (35 P.S. §6018.505(e)) provides in pertinent 

part: 

"(e). Prior to the issuance of any license for the 
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transportatipn of hazardous waste, the applicant for 
a license shall file with the department (DER) a col­
lateral bond on a form prescribed and furnished by 
the department. Such bond shall be payable to the 
Carrronweal th and conditioned upon compliance by the 
lice.'1see with every requirarent of .t..l-J.is act, rule and 
regulation of the depa.rt:ment, order of the department 
and term and condition of the license. The anount of 
the bond required shall be in an anount dete:nnined by 
the secretru:y, but in an arrount no less than $10,000. 
The depa.rt:ment may require additional bond am:mnts if 
the department detennines such additional anounts are 
necessary to guarantee canpliance with this act •... " 

9.. The pertinent regulation promulgated by DER pursuant to Section 505 (e) 

of the SWMA is found at 25 Pa. Code §75.263 (i) (3) which provides: 

"The arcount of the bond shall be $10, 000 at a minimum 
and shall be in an amount sufficient to assure that 
the licensee shall faithfully perform all of the re­
quirements of the act, the rules and regulations pro­
mulgated thereunder, the terms and conditions of the 
license and a Department order issued to the licensee. " 

10. Appellants have not attacked, in this appeal, the promulgation of 

regulations adopted by DER pursuant to the SWMAo 

llo DER established a bond assessrrent program, consisting, inter alia, 

of a bond table and bond matrix, to detennine the anount of the bond to be required 

of each transporter licensee. 

l2o The kind, quality and arcount of wastes to be transported by appellants 

were factors used by DER, in conjunction with the bond table and bond matrix, in deter­

mining the arcounts of the collateral bonds to be required of transporter-licensees. 

13 o The Secretary of DER established the bond assessrrent program in direct 

response to the mandate of statutor:y and regulator:y requirements 0 

l4o The hazards associated with the different categories of waste was the 

basis used by DER for distinguishing between different waste categories for purposes 

of deriving deterrent bond figures. 

15 o The var:ying bond arrounts assessed by DER, under its bond assessrrent pro­

gram was an interpretation by the Secretary of DER that the kind and quality of waste 

transported was an important factor in determining the proper bond arrount to be 

assessed to insure canpliance with the Act (SWMA). 
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16. Under the bond assessment program, the Secretary of DER reserves the 

right to adjust the a:rrount of the collateral bond depending upon the characteristics 

of the applicant. 

17. Ccrnpliance histo:ry of a prospective licensee may, in the futUre, be a 

factor to be considered by DER in assessing the arro1.mt of bond to be required. 

18. The policy and procedure used by DER in the bond assessrrent program 

was not published by om. 

19. The policy and procedure used by DER in the bond assessrrent program 

was developed internally by staff personnel of DER who· considered "available infor-

mation ••• experience and histo:ry of the transportation indust:ry". · 

20. The bond requirem:mt by Section 505 (e) of SWMA provides that the bond 

shall be " ••• conditioned upon carpliance by the licensee with eve:ry requirem:mt of 

this Act, rule and regulation of the department, order of the department and term 

and condition of the license. " 

mance of: 

21. The bond fo:rm utilized by DER requires a licensee's faithful perfor-

" •.• all of the requirements of (1) the "Solid Waste 
Managrrent Act" (2} "The Clean Streams I.aw", Act. of 
June 2, 1937, P.L. 1937, No. 394, as amended, (3} The 
"Air Pollution COntrol Act", Act of Janua:ry 8, 1969, 
P.L. 2119 as amended, (4) "The Dam Safety and Encroach­
ment Act," Act of November 26, 1978, P.L. 1375, No. 325r 
(5) Any other state or federal statute relating to en­
vironzrental protection or to the protection of the public 
health safety and welfare, ( 6) the applicable rules and 
regulations promulgated thereunder, (7} any order of the 
department and (8) the provisions and conditions of the 
license issued there1.mder and designated in this bond." 

22. Section 505(e) of the SWMA does not specifically set forth bond forfeit-

ure procedures. 

23. The bond fo:rm utilized . by DER requires faithful ccmpliance by transpor­

ters of legislation and regulations not required by Section 505 (e) of the SWMA, or by 

the provisions of 25 Pa. Code §75.263(i) (3}. 
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DISCUSSION 

The appeals filed in this matter raise significant issues conceJ;ning consti­

tutionality of state statutes, and regulations promulgated pursuant to such statutes, 

as well as the reasonableness and validity of DER "policies" in the assessment of each 

individual transporter's collateral bond in furtherance of its bonding program for 

transporters of hazardous waste. 

The question of the constitutionality of the statute in question IrnJSt first 

be addressed,, since regulations and departmental policies can only emmate from consti­

tutionally enacted legislation. 

The pertinent statute in question in Section 505 (e) of the Solid Waste Manage­

ment Act (SWMA.) , 35 P. s. §6018. 505 (e) , which section requires that, prior to issuance 

of a license an applicant must file a collateral bond made payable to the Commonwealth in 

an a:rrount not less than $10,000 or IIDre if the Secretary of DER detennines that a 

greater arcount is required to guarantee compliance with the Act (SWMA.). 

Appellants argue strenuously that the bond requirem:mt is unconstitutional 

on the grounds that, inter alia~ such requirements have been preempted by federal 

legislation and federal judicial precedent. While this board is impressed by the 

analysis and reasoning employed by appellants in their exposition of the issue of 

constitutionality of Section 505 (e), we are, nevertheless, cognizant of the jurisdic­

tional -:::.i.mi tations imposed upon the board in this area. 

Despite appellants' derronstrated desire to have the board rule on the consti­

tutional question, and despite appellants' assertion that this board has jurisdiction 

to decide the constitutionality of state legislation, the consideration of constitut­

ional issues related to legislation is beyond the scope of review granted to this board. 

Only courts, not executive tribunals, have the authority to decide constitutional issues. 

There is no doubt that this board is an executive tribunal, despite the fact that it 

exercises quasi-judicial functions. However, the exercise of such quasi-judicial func­

tions has not thereby endowed this board with the jurisdiction requisite to decide con-
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stitutional issues. The limitation suggested by DER, i.e., the board 1 s exercise of 

jurisdiction to decide constitutional issues, was first enunciated in the case of St. 

Joe Minerals Corporation v. GOddard, 14 Pa. Camrnonwealth Ct. 624, 628-629, 324 A.2d 

800 (1974). The case was followed by Delaware Valley Apartment House Owners' Assn. 

_v. Department of Revenue, 36 Pa. Commonwealth Ct. 615, 620 fn. 4, 389 A.2d 234 (1978). 

Since Camrnonweal th Court rendered those decisions, this l:oard has consistently 

held that it lacks jurisdiction to decide such issues. For specific citations of the 

board • s decisions, the board 1 s yearly edition of Adjudications and Opinions will pro­

vide many instances of this view of the subject, see, e.g., West Penn Power Company v. 

DER, EHB Docket NO. 73-330-D, 1977 EHB 328, at 332. 

It should also be noted that DER, in its pretrial brief, makes rrention of 

Board :rrember Mazullo 1 s approval of appellant 1 s presentation of its constitutional argu­

rrents for consideration by the board. At first blush one might sunnise that such so­

called "approval" was a presumptuous effort to assert jurisdiction over the consti­

tutional issues involved herein. However, the intent in so doing was solely to pro­

vide appellants the assurance that they would have the opportunity to preserve their 

constitutional issues should they decide to appeal this board 1 s decision ·to an appellate 

court of this Carmonwealth; under the authority of Tancredi v. State Board of Pharmacy, 

54 Pa. Carnmonwealth Ct. 394, 421 A.2d 507 (1980), citing 2 Pa. C.S.A. §703(a), this 

approval was unnecessru:y for the purpose of preserving the constitutional issue, but 

surely did no hann. For the board to have risked denying appellants the opportunity to 

present the constitutional issues would have constituted palpable error, despite the 

board 1 s equally finn opinion that it possesses no jurisdiction to declare legislation 

unconstitutional. 

In view of the above cited precedents we hold that, for purposes of this 

opinion, and any relief granted hereunder, Section 505 (e) of the SWMA must be presumed 

by this board constitutional and binding upon appellants. 

Appellants further argue that regulations which were adopted by the Environ­

rrental Quality Board are unconstitutionally vague, and are arbi tracy, capricious and 
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1 
constitute an abuse of discretion on the part of the Secretary of DER . 

.. The pertinentxegulation is found at 25 Pa. Code §75.263 (i) (3) as follCMs: 

'~The arrount of the bond shall be $10 ,-ooo at 
a minimum and shall be in an arrount suffi­
.cient to assure that the licensee shall 
faithfully perfonn all of the requirements 
of the act, the rules and regulations ~pro­
mulgated thereunder, the tenus and condi­
tions of the license and a Depar:tment or­
der issued to the licensee. " 

25 Pa .. Code §75.263 (i) (3). 

~ations which are properly adopted and pranulgated by DER :are accorded 

;.a :presl!llllption of validity. Al:legheny County Sanitary Authority v. Department of En­

~ViTownentaZ Resources, EHB Docket No. 78-053-H (Dated Harch 10, 1982). No attack has 

.been made upon the process of adoption of the above cited regulation, therefore \ve 

;:will look only ·to the -regulation in question, on its face, to detennine if it is a pro-

,per exercise :of authority by DER. 

The authority of DER under the regulation to require a bond in the ~imum 

:amount of $10,000 is in direct response to the legislative requirerren.t of Section 505 

(e) of ~. There is no question that the requirement in the regulation of a bond in 
.. 

·:the minimum arrount of $10,000 is a proper exercise of authority by DER. 

Section 263 (i) also authorizes DER to require bonds of arrounts in excess of 

$10, 000 to the extent that said larger bond arrounts are necessary to ensure compliance 

with the ·act (PWMA). DER relies upon this section to support its position, that the 

bonds in question, each of which is in excess of $10,000, are properly assessed. We role 

DER' s reliance upon section 263 (i) to be misplaced. 

In essence Section 263 (i) merely paraphrases the relevant portion of 35 P.S. 

§6018.505 (e) which provides that "[t]he depart::ment .may require additional bond arrounts 

if the department detennines such additional arrounts are necessary to guarantee compli­

.ance with the act." Neither Section 263 (i), nor the act, requires DER to set a bond 

. 1. .-Appellant also asserted that Section 1Q5 (j) :Of. SWMA (35 P .s. 6018.105 (j) ) re­
~red ··that the 'Elwironmental :Quality Board set standards, ·by .regulations, based on the 
-;!ilegree of hazard. .This :argurren:t is without .·rrerit csince the cited ·section states unequi­
vocally that "Regulations •.. may ... establish classes .of hazardous waste •.. ". (Emphasis 
added) . Clearly, there .is no legislative mandate to promulgate regulations wherein 
~classes of hazardous waste ~ be provided .for. 
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'anount higher than $10,000. This case is not analgous to Rochez Bros., Ina. v. DER, 

18 Pa. Carnonwealth Ct. 137, 334 A.2d 790 (1975) wherein both DER and this board were 

bound by DER 1 s mandatory regulations, but, rather, is similar to Warren Sand & GroveZ, 

infra, wherein DER exercised its discretion. In short, we hold that Section 263 (i), 

standing alone, no IIDre supp::>rts DER 1s action of assessing bonds in excessof $10,000 

than does the Act (SV~l • 

This is not to say, however, that DER is therefore prohibited fran assessing 

bonds in excess of $10,000. We hold only that the regulation, standing alone, does not 

provide DER with the necessru:y authori :tY to assess bonds in excess of $10, 000. 

In order that assessrcents of bonds in excess of $10,000 be upheld as a pro­

per exercise of discretion by DER, DER established a policy, or program, to detennine 

which transporters would be required to post bonds which would exceed $10, 000. 

The bond assessment program, admitted by DER to be unpublished, and not a 

regulation, is therefore not accorded a presumption of validity, and this board may 

substitute its discretion for that of DER when considering the bond assessment program. 

Warren Sand & GraveZ, et aZ. v. DER, 20 Pa. Ccrmonwealth 186, 341 A.2d 556 (1975). The 

record discloses that the bond assessment program was established by DER to implement 

the legislation and the regulations pranulgated pursuant to the legislation. (Section 

505 (~) of SWMA. and 75 Pa. Code 263 (i) (3). It consists of a bond table and a bond matrix. 

The appellants 1 and all other transporters 1 bonds were assessed by DER pursuant to 

application of these devices to the kind, quality, and anount of wastes to be trans­

ported by haulers per year. 

By establishing this procedure, the Secreta:ry of DER exercised the discretion 

authorized by the legislation and the regulations, and the record clearly establishes 

that the bond assessrcent program was established by the Secretary to implement the man­

date of statuto:ry and regulatory requirements. 

The varying anounts of bonds to be assessed under DER 1 s program is an inter­

pretation by the Secretary that "the kind and quality of waste transported was an impor­

tant factor in interpreting the proper bond amount to be assessed to assure compliance 
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wi 'th the Act (SWMA) " • In further justification of the bond assessment program, DER 

asserts that its basis for distinguishing between different waste categories for pur­

poses of deriving a deterrent bond figure was: "the hazards associated with the diff­

erent categories of waste". 

The Secretary has also reserved, according to the record, the right to adjust 

each bond assessment up or down depending on the characteristics ·of the applicant. In 

-.addition, the Secretary may take compliance history ·into account when an app:ro:E'J::iate 

data base i:s avaliable; may make exemptions and deviations for small quantity trans­

porters; and may make other adjust:rrents. 

Appellants contend that the bond assessment program established by DER is 

:rule-making, and because the policy was not prcmulgated in accordance with the Camon­

wealth Documents Law, Act of July 31, 1968, P.L. 769, 45 P.S. 1101, et seq., the pro­

·gram is ·unenforceable. Their basis for this argument is their assertion that the bond­

ing program is of general application and future effect and therefore subj eet to the re­

gulatory enactment procedure. Appellants further argue that the program assessed bond 

amounts based solely upon the matrix and the additional amounts table which were hard 

and fast requiren:ents, and therefore the program is not an exercise of interpretive re­

gulation but a statement which set absolute standards which must be rret. [See the dis­

cussion of difference between regulations and policy staten:ents in Pa. Human Relations 

Commission v. Norristown Area School District, 20 Pa. Commonwealth Ct. 555, 343 A.2d 

464 (1975]. 

A fair reading of the record does not support appellants • assertion that the 

implementation of the bond assessment program constitutes rulemaking and is therefore 

unenforceable, since the rulemaking process was admittedly not ernployed by DER in the 

establishrrent of the program. 

The record clearly reveals that exceptions, adjustments, deviations and ex­

emptions in the bond assessment are available to individual transporters in the assess­

ment of each bond. In providing for flexibility in the assessment for each bond, DER 

has given each transporter the opportunity to present to DER such information as will 
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etlable DER to tailor the anount of each transporter 1 s bond to the needs of each si tuat­

ion. Such flexibility distinguishes the program frc::m one which is of general application 

setting absolute standards which nrust be net.· (Eh"phasis supplied). Pa. Human Relations 
. 

Commission3 supPa. 

The final issue raised by appellants which would require decision by the board 

concerns the bond fonn used by DER in the bond assessment program. Specifically, ap­

pellants assert that the bond fonn requires carpliance with various legislative enact­

ments, which ccmpliance is beyond the limits established by Section 505 (e)·~ 

" ••• Such bond shall be payable to the Camonweal th 
and conditioned upon ccmpliance by the licensee 
with every requirement of this Act, rule and regu­
lation of the depa.rt:Irent, order of the depa.rt:Irent 
and tenn and condition of the license. " 

The legislative mandate is clear and unambiguous in tenns of what a 

licensee 1 s bond is conditioned upon. DER, however, has required a bond conditioned 

upon fai thfu1 perfonnance of: 

" ••. all of the requirernent of (1) the "Solid Waste Manage­
m:nt Act11 (2) "The Clean Streams Law, 11 Act of June 2, 1937, 
P.L. 1937, No. 394, as am:nded, (3) the "Air ·Pollution Con­
trol Act," Act of January 8, 1969, P.L. 2119 as amended, 
( 4) "The Dam Safety and Encroachrrent Act, " Act of November 
26, 1978, P.L. 1375, No. 325, (5) Any other state or federal 
statute relating to -environmental protection or to the pro­
tection of the public health, safety and welfare, (6) the ap­
plicable rules and regulations pranulgated thereunder, (7) 
any order of the Department and (8) the provisions and con­
ditions of the license issued thereunder and designated in 
this bond." 

There is no doubt that DER acted arbitrarily and capriciously in requiring 

a bond conditioned upon canpliance. with laws, rules and regulations which were not 

provided for, or specified in, the legislation authorizing a bond to be required of 

hazardous· waste transporters. 

The record reveals that a DER employee used a bond fonn required for a per­

mit to store, process, or dispose of hazardous waste as a gUide for the transporters ' 

bond at issue here. It is readily apparent that lack of DER staff expertise in the 

Eontn.llation of bond requirernents is the basic reason for the transparently improper 
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difference between statutory conditions for J::x:mding compliance, and DER's proposed 

bond fo:on. 

DER also argues that this language (in the bond) is not ripe for review, be­

cause the appellants will have the opportunity to appeal a bond forfeiture based upon 

the bond language. However, an appellant under bond should not be expected to ignore 

language. in the bond on the basis that the language eventually might be ruled unlawful. 

The language. of the bond is an appealable action of DER, and we believe it is appro­

priate to review it. in the context of the present appeal. 

A sub-issue on the bond fo:on is the assertion by appellants that forfeiture of 

the bond is not specifically provided for in the legislation requiring a bond to be posted, 

and therefore forfeiture of the bond may not be effected by DER for violation of condi-

tions of the bond. 

DER admits that there is no specific rrention of forfeiture procedures in 

Section 505 (e) of the act (SWMA) • 

While appellants have cited several cases as precedent for the proposition 

that "it is not for the judiciary to add to a statute that which the legislature did 

not see fit to include", we are of the opinion that the cited decisions are inappro-

priate in the context of this appeal. Rather, we accept the argument of DER, that 

courts will construe a statute so as to give effect to all its provisions (1 Pa. C.S. 

§192l(A) (a)), and that all powers necessary and incidental to make legislation ef­

fective are included by implication. United States v. Sischo, 262 U.S. 165(1923); 

2A Suther'land Statutory Construction, §55.04). 

To hold that bond cannot be forfeited renders the bond requirement :I'll:!aning­

less and defeats the intent of the legislature. The Department pranulgated a regula­

tion providing for bond forfeiture (25 Pa. Code 75.263 (i) (9) under its implied authority 

to effect the stated purposes of the act, narrely, to protect the public health, safety 

and welfare of Ccrcm::mwealth citizens fran the danger of transportation of hazardous 

wastes. (35 P.S. §102 (4).1.. See' City of' York v. Corrl!17on:wea'l th_, 26 Pa. Ccmronwealth Ct. 

603,364 A.2d 978 (1976). C:orronon:wea'lth v. J. & A. Moesah'lin_. Inc., 314 Pa. 34, 179 

A.ll9 (1934), and Common:wea'lth v. Ec'lipse Literary and Socia'l C'lub, 117 Pa. Superior 

339 (1935). 
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CONCilJSIONS OF IAW 

1. The Environmental Hearing Board has jurisdiction over the parties and 

the subject matter of these proceedings. 

2. The Environmental Hearing Board does not possess jurisdiction to decide 

questions of constitutionality of state statutes • 

3. DER did not act arbitrarily or capriciously in establishing the bond 

assessment program for hazardous waste transporters pursuant to Section 505 (e) of the 

SWMA. 

4. The provisions of 25 Pa. Code §75.263 (i} (3) do not, standing alone, em­

p:::Mer DER to assess canpliance bonds in excess of $10, 000 upon transporters of hazard­

ous waste. 

5. 25 Pa. Code §75.263(i) (9) relating to bond forfeitures is a proper exer­

cise of authority by DER to effect the stated purposes of the SWMA. 

6. The bond fonn utilized by DER for transporters of hazardous waste is an 

arbitrary exercise of authority insofar as it requires canpliance with legislation and 

regulations and DER policy which are beyond the express language of Section 505 (e) of 

the SWMA and 25 Pa. Code §75.263(i) (e). ' 

ORDER 

AND N:W, this ~ th day of May , 1983, it is hereby ORDERED that: 

1. All appeals consolidated at EHB Docket No. 81-168-M are hereby tenninated 

and marked withdrawn, with the exception of the following-narred appellants: 

a. Chernclene Corporation 

b. Industrial Waste Rerroval, Inc. 

c. Frontier Chemical Waste Process, Inc. 

d. South Jersey Pollution Control, Inc. 

e. ·Tonawanda Tank Transport Service, Inc. 

f. Mid-State Trading Canpany 

g. Buffalo Fuel Corporation 
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' h. Radiac Research Corporation 

2. The appeals of the appellants named in paragraph No. 1 of this order, 

insofar as those appeals contest- the arrount of the collateral tonds assessed against 

each such a'Ppellant, are tenninated and marked withdrawn. 

J.. Applicants., including appellants herein, for ha.zardous waste transPJr-

ters.' licenses are specifically required to confo:rm to the mandates of Section 505 (e) 

of the SWMA., 15 P.S. 6018.505 (e), the regulation promulgated by DER at 25 Pa. Code 

§75.263 (i) (3) , DER' s bond assessm:mt program, and other pertinent statutory and regula-

to:ry mandates, in the application for, and use of, licenses to trans:p.:>rt hazardous 

wastes of' the CC:mronweal th of Pennsylvania. 

4. D.ER may not base its assessrrent of hazardous waste transporters ' canpli-

ance. bonds in excess of $10,000 solely upon the provisions of 25 Pa. Code §75.263(i) (3). 

5. The canpliance bond fonn utilized by DER in the collateral bond program 

pursuant to Section 505 (e) of the SWMA may not require canpliance with statutes, regu­

lations and DER tx>licy which are beyond the express language of Section 505 (e) of the 

SWMA .• 

22-f····~ 
IDmo GERJtX:J'f' 

DATED: .May g, 1983 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

VENANC'.:O 'IDWNSHD? and IAKE PLEASANT ACI'ION 
00.'1t·II'l'l'EE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and FOSTER <BADING COMPANY, Penui ttee 

Docket No. 

ADJUDICATION 

By: Anthony J. !1azullo, Jr. ~ Hernber, June 2, 19 83 

81-074-H 

On April 23, 1981, the Bureau of Air Quality Control of t.~e Depa.rt:nent of 

Environit'eiltal Resources approved plans for the construction by Foster Grading Ccxnpany 

(Penni ttee} of a batch asphalt plant in Venango Tolvnship, Erie County, Pennsylvania. 

The appellants, Venango Totvnship and the Lake Pleasant Action Carmittee, re-

ceived notice of the approval on April 29, 1981, and filed their appeal with the board 

on Nay 26, 1981. 

Penni ttee filed a M:>tion to Dismiss, which ~-vas answered by appellants, and by 

Order dated July 9, 1981, the said rrotion to dismiss was denied. 

On April 19, 1982, appellants filed a Petition for Supersedeas vlith the board, 

and an evidentiary hearing on t."!e petition for supersedeas and on the :rreri ts was held 

on May 4, 1982 in Erie, Pennsylvania. 

Both parties submitted post-hearing briefs, and based on the evidence adduced 

at t.~e hearing and t.l!e briefs sul:::mitted by the 9C1I'ties we hereby find as follows: 
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FrnDlliGS OE'. FACT 

1. Appellant is Lake Pleasant Action Ccmni.ttee, ostensibly an .association of 

persons residing in the area adjacent to the location of the proposed plant and Lake 

Pleasant, although no testimony was offered to substantiate the sane. 

2. Venango Tc:M'lship, a political subdivision of Erie County and the Camon­

.,:wealth of Pennsylvania, filed its appeal concurrently with Lake Pleasant Action Ccmni.ttee, 

~but .at the evidentiary hearing the board was advised that Venango Township had withdrawn 

~from the .appeal, .and the township was not present, no:e was it represented, at the said 

hearing. 

3. Appellee is the Ccmronwealth of Pennsylvania, Depa.rt::rrent of Environmental 

Resources, spe.cificall y the Bureau of Air Quality Control, the agency of the Ccm:ronweal th 

authorized to administer the provisions of the Air Pollution Control Act, The Act of 

January 8, 196.0, P.L. 2119, as amended., 35 P.S. §4001, et seq. 

4. On May 26, 1981 appellant filed an appeal with the board contesting the 

grant on April 23, 1981 of a pennit, No. 25-303-0007, to Foster Grading Canpany (Foster) 

to construct a batch asphalt plant in Venango Township, Erie County, Pennsylvania. 

5.. The batch asphalt plant is located "right on the watershed of Le Boeuf 

Creek and Lake Pleasant", which area has been designated by the Erie County Planning 

Depa.rt::rrent as environmentally sensitive. 

6. The teDn "environmentally sensitive area" w.as not defined in the Erie County 

Environmental Protection Plan other than as "an area which when impacted could be altered 

fran its natural state". 

7. Lake Pleasant is approximately fifty (50) acres in size, "has difficult 

access", and :there are native flora in the area. 

8. It is not known if a discharge from the asphalt plant ~uld reach Lake 

.Pleasant. 

9. It is not knCJWn if there are any high quality streams in the Lake Pleasant 

owatershed area. 
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10. Limnology is the study of lakes and streams and their interaction phy­

sically, chemically, and geologically, including biological organisms. 

11. Lake Pleasant is a eutrophic lake, which is located in a "glacially choked 

valley", and could be rapidly transfo:med into a bog or a swamp as the result of environ-

rrentally degrading industrial activity. 

12. E:n:i.ssions of fugitive dust, if deposited in Lake Pleasant in significant 

quantities, could can:y algae out of the "water colUim and into the bottan" making the 

algae unavailable for organisms in the lake, and could also interfere with the process of 

photosynthesis in the lake. 

13. Appellant did not produce any testinony as to the kind, quality and quan­

tity of dust which may emanate fran the approved batch asphalt plant. 

14. Appellant did not produce any testinony as to any emnissions or discharge 

fran the Foster plant, either within or in excess of DER regulations. 

15. Without any "mankind activity" Lake Pleasant will, as the result of natu-

ral forces alone, evolve into a bog or swamp. 

16. Fugitive dust is that dust which emanates fran other than stack emissions 

in the operation of a plant. 

17. An accidental oil spill into the lake would have the tx:>tential to upset 

the delicate balance of Lake Pleasant and contribute significantly to cause the lake to 

be transfo:rmed into a swamp or quagmire. 

18. Traffic patterns, if located "right next to the lake" could adversely im­

pact upon nesting waterfowl. 

19. Foster included in its construction plans a dual-control system for con­

trol of emissions fran the plant, consisting of scrubber and multi-cyclone systems. 

20. Foster has fonnulatee a tx:>llution incident prevention plan "to cover 

spilling of oil arrl asphalt at the plant" . 

21. Fos!-er has fonnulated an air pollution episode strategy for the plant. 
',:>;,! 

22. There are no state or federal statutes or regulations requiring onsite 

facilities to continuously monitor and record emissions fran asphalt plants. 
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23. Stack testing is the rrethod used to detennine if the plant is in ccm­

pliance with DER regulations concerning particulate part emissions. 

2}t. The main pararreters used to detennine: the efficiency of a' scrubber are 

"the.· pressur:.e; dr::op: and waterflow rate to the scrubber". 

25., A significant "pressure drop", or a significant "drop" in waterflow rate 

indicatesthatca.scrubber is. not operating properly. 

26.~" V:isJ.Jal. obs.er:vance of emissions fran a. stack, ''the plume)' enables a trained 

olb.se:rver to. de.t.e.mine: if dust. is emanating frcm a stack. 

27.. Foater did not sul::mit a plan for reduction of emission in· its application 

for approval. to; construct. the plant. 

28. Foster submitted an air pollution episode plan, L.e. , a plan for reduct:­

ion of" emissions, prior to start-up of the plant. 

29. The. Foster plant is located outside the Erie Basin. 

3'0. DER does not require sul:mission of emergency episode plans in areas out­

side the Erie Basin because it does not possess ambient air quality rroni toring facilities 

outside the basin. 

31. Tests conducted by DER at the plant showed that the plant scrubber "con­

trolled emissions well below the state (Pennsylvania) regulation and the federal Environ­

rrental. Protection Agency perfonnance standards". 

32. In its review of Foster's application DER considered the tx>ssibility of 

the impact of operations at the asphalt plant upon Lake Pleasant and the surrounding 

area .. 

33. Emissions of particulate matter and. tx:>tential for water discharges fran 

the plant and po.tential for oil and asphalt spills· were considered by DER in its review 

of Foster's application for construction and operation of a batch asphalt plant at its 

pre_sent site. 

34. Water frcm the· stack scrubber is recycled, wd. th. no resultant discharge 

frcm the plant. 
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35. Settlenent :ponds at the plant site are lined with asphalt to prevent 

percolation of water fi.'all the scrubber into the gromd water. 

3(). Erie County Health Depart:Irent approved Foster • s pollution prevent:ton plan, 

which plan provided for containment of spills on the plant site. 

37. Production at the plant was limited by DER to that production accanplished 

during stack tests. 

38. Foster's errergency episode plans canplies with DER regulations, 25 Pa. 

Code §137 (chapter 137), regarding production curtailm:mt at various levels for different 

stages of an air alert or emergency. 

39. DER has been sarrpling air in the Erie basin since approximately 1972, 

and no air alerts have been called by DER fran 1972 to present. 

40. In its review of Foster's application, DER conducted dispersion m:xlellmg 

for the purpose of getting estimates of ground level concentrations, based on stack para­

neters and emission rates, due to the location of the plant near the lake. 

41. As a result of the use of dispersion m:xielling, DER estimated that the 

concentration of particulate matter in the air over the center of Lake Pleasant, attri­

butable to the Foster plant, would be 3. 3 micrograms per cubic neter. 

42. The ambient standard used by DER is 260 micrograms per cubic neter. 

43. Foster • s plant contributes approximately 1. 3 percent of the ambient 

standard P"".r twenty-four (24) hour operating period, although Foster operates only 

eight (8) hours per day. 

44. In the initial review of Foster's applications for construction and opera­

tion of the batch asphalt plant, DER noted deficiencies in the plant which would render 

the plant incapable of operating within standards im);x:>sed by regulations, especially with 

regard to fugitive dust emissions, scrubber efficiency, sand specification, and deteriotion 

of the control system. 

45. When advised by DER of the deficiencies specified in Finding of Fact 44, 

Foster repaired, mxlified and otherwise improved the batch plant so that, in operation, 

all applicable standards imposed by DER l;"egulations v.ould be net or exceeded. 
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46. When tested and observed, the Foster plant, after repair and m::xlifica­

tion, rret or exceeded all applicable operational standards, except in the production of 

asphalt mix FJ-:-1. 

47. As a condition for approval of construction and operation, asphalt mix 

FJ-1. may not be manufactured at the Foster plant. 

DISCUSSION 

In its notice of appeal, appellant noted nurrerous deficiencies on the part of 

DER in the review process conducted upon Foster's application for permits to construct 

and operate a batch asphalt plant. 

At the evidentiary hearing, appellants presented testirrony and evidence limit­

ed to the possible degradation of the Lake Pleasant watershed area, considered to be an 

environmentally sensitive area by the Erie County Planning Camri.ssion and by a recogniz­

ed biologist who specialized in limnology. Appellant contends that the plant could not 

operate within prescribed limitations, and that the rrere location of the plant in close 

proximity to the lake was in violation of state statute and DER regulations. 

In its brief, appellant argues only one issue, narrely, that the grant of the 

perrni t to construct the plant was arbitrary and capricious because Foster had not pre­

sented a plan for reduction of emissions as of April 23, 1981. However, appellant does 

not deny that the specified plan was sul:mitted, reviewed by the appropriate authority, 

and approved by DER prior to ccmrencenent of operations at the plant. 

In arriving at a decision on this appeal, the ooard must initially determine 

if this appellant has rret its burden of proof. 

Where one contests the grant of a pennit by DER the burden of proof rests upon 

the appealing party to prove that DER actions were arbitrary and capricious and there­

fore in violation of the statutes and regulations governing the conduct of DER in pennit 

issuance. 25 Pa. COde §21.10l(c) (3), Warren Sand & Gravel Company., Inc. v. CommomJealth 

of Pennsylvar:ia., DER., 341 A.2d 556, 20 Pa. Crwlth Ct. 18·6 (1975), Milan Melvin Sabock and 

Concerned Citizens of Garlow Heights v. Comm.omJeal th of Pa . ., DER., 1979 EHB 229, 238. 
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Appellant herein offered evidence that the Lake Pleasant watershed area is 

enviro:nm:mtally sensitive, and that the lake itself is presently in a delicate state 

of balance and likely to change fran a stratified body to either a bog or a swamp, 

depending upon impacts made upon the lake, natural or otherwise. The board finds these 

assertions to be based on fact and accepts them to be true. 

Appellant also asserted that the mere location of the plant in close proximity 

to the lake was in violation of applicable regulations, thereby rendering DER' s action 

arbitrary and capricious. The board carmot accept this argument as valid, in view of 

the testlirony of appellants' expert witness, Dr. fusteller, who testified that despite 

his concerns, he could not detennine whether the operation of Foster's asphalt plant 

would be environrcentally degrading to Lake Pleasant or to the watershed area. His main 

objection was directed to the location of any industrial operation in close proximity to 

the lake, whether asphalt manufacturing or other industrial operations, because of the 

possibility of accidental spills, excessive noise, or particulate emissions being carried 

to the lake and watershed area. Dr. Mosteller was sincere, forthright, and entirely 

credible, and openly admitted that if his aforementioned concerns were properly address­

ed it was surely possible that the supposed environmental degradation would not occur. 

In answer to the concerns expressed by Dr. fusteller, DER' s staff employes 

testified that the very concerns, with perhaps the exception of noise, were the very con­

cerns which DER considered in the review of Foster's application. The r. ::ord is clear 

that DER did not overlook the location of the plant as a necessary consideration in deter­

mining the sufficiency of·Foster's application. In no instance is this rrore clear than 

in the use by DER of dispersion rrodelling to determine the concentration of particulate 

matter in the air over Lake Pleasant during any given twenty-four hour period, which re­

sulted in an estimate of 3.3 micrograms per cubic meter against an ambient standard of 

260 micrograms per cubic meter. 

Taking the testirrony of DER' s employes as a whole, the board is convinced that 

the location of the plant was considered by mm as one of the nany inlp:)rtant factors to be 

considt=>..red in the review of Foster's application. 
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In weighing appellant's evidence against that of DER and the appellee, the 

conclusion is unavoidable that appellant has not met its burden of proof. 

However, even assuming, arguendo, that appellant had rret its burden of proof, 

the board must detennine if DER acted capriciously and arbitrarily in approving the ap-

plication for construction of the plant given that the plan for reduction of emissions 

was not presented by Foster prior to the grant of the pennit for construction of the 

plant,. 

DER admits that the said plan was not sul:rnitted prior to the grant of the 

pennit ·allowing construction. Appellant does not deny that the plan was submitted, re-

viewed and approved prior to start-up of the plant. 

Appellant asserts that the approval by DER to construct the plant without sub-

mission of the said plan is violative of the requirem:mt of Chapter 127.12 (25 Pa. Code 

§127.12). 

The pertinent regulation requires: 

(a} Applications for approval shall: 

(7) contain a plan of action for the reduc­
tion of emissions during each level 
specified in Chapter 137 of this ti tie 
(relating to air pollution episodes). 

25 Pa. Code §127.12. 

In its brief, appellant presents one, and only one, issue to the board for 

consideration, and therein argues that the plan must be sul::mitted in the application and 

no approval may be granted by DER if no plan is suhnitted. 

Appellant assurres that approval of construction, alone, is defective if no 

such plan has not been sul:mitted. The board views such construction of the cited regula­

tion as being altogether too restrictive and narrow. 

The pennit issued by DER clearly grants approval for construction only. The 

pennit also clearly requires approval and penn:it issuance subsequent to OJmpletion of 

construction and prior to start of operations. (See Pennit No. 25-303-0007, with condi­

tions}. 
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The plan for reduction of enissions is not related to the oonstruction phase 

of the project. The plan is relevant only to the operational phase of the project, and 

would only J:'e used if the plant were in operation. 

The regulation (25 Pa. Code §127 .12) states, "Applications for approval shall 

II . . . . It does not specify which application requires sul:mission of the plan therein. 

The testi.rrony revealed that approximately three applications were filed by Foster in 

this process, and that the plan was contained in one of the applications su1::mi tted be-

fore start-up of the plant. 

So long as the plan was sul:m:itted prior to start-up, the requirenent of the 

pertinent regulation was net, and not violated. 

We therefore hold that DER acted within its discretion in issuing :penni.ts for 

the Foster plant. 

CONCLUSIONS OF I.AW 

1. The Environmental Hearing Board has jurisdiction over the parties and the 

subject matter of these proceedings. 

2. Appellant, Iake Pleasant Action Ccmnittee, did not neet its burden of 

proof in the instant appeal. 

3. The grant by DER of Penni.t No. 25-303-0007 to Foster Grading Canpany did 

not constitute an abuse of discretion by DER. 

4. The provisions of 25 Pa. Code §127 .12 were satisfied by Foster Grading 

Company by reason of their submission of a plan for reduction of emissions prior to opera­

tion of the batch ashphalt plant. 

5. Venango Township failed to prosecute its appeal as required by law. 
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ORDER 

~ NOV, this 2nd day of Jtme , 1983, it is hereby ORDERED that the. appeal 

of. Venango Township and Lake Pleasant Action Cannittee, at EHB Docket No •. 81-074-M be and 

is; hereby dismissed, with prejudice. 

EDWARD GERJUOY 
Manber 
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COMlt,fONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 7 87 ·3483 

Docket No. 82-141-G 

····'::' 

Surface ~-lining Conse1:vation and 
Reclamation Act 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJ1.i'DICA'"l'ION 

B".t: Edlrm.rd C-erjuoy, Herr.ber, Jtme 2, 1983 

Penalty for !'lining 'Vlithout Permi. t 

On I·!ay 3, 1982, the D=pa...""i::rrent of Environmantal Resources ( "D&"1") 

assessed a civil ~lty of five thousand dollars ($5,000) against.{·:estem F..ickory 

Coal Cor:pany ("~·l'HCC") for allegedly "conducting surface mining on an approxi11ately 

three-acre site on or about Septerrter 11, 1981, .;.:ithout having first obtai.J?.ed a 

:penni.t" pursuant to the Surface :·:Iirliriq Conservation and Reclamation Act, Act of 

!·Jay 31,_ :!.945, P.L. 1198, as anended, 52 P.S. §1361.1 et seg. ("SHCRl\."). 

{·I, .. ECC filed. a timely appeal of ~lis assessr.ent, and a hear.D1g on the 

rreri ts of the ap?eCil \Ja.S held on D=ce..':!i:er 14 t 1982. At the tere.iDation of the 

hearing, a briefing schedule viaS set U?· By .r.Ja.rch 7, 1983, all permitted post-

hearing briefs had been filed. On !·arch 14, 1983, L'HCC filed a ~btion for 

Argument Before the .Board En Bane, alleginc; that there are issues of first im-

;?ression in tllis a9peal, \.oJ~10se outcol'!'.e '1.-.rill have an effect ur-on the statewide 
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coal industry. The Board denied this Motion in an Opinion and Order dated 

.Ma.rch 25, 1983. We 00\·7 adjudicate this appeal, on the basis of the evidence 

presented on December 14, 1982 and the parties' post-hearing briefs. DER's 

brief included suggested Findings of Fact and Conclusions of Law, as required 

by our Rules and Re9Ulations, 25 Pa. Code §21.116 (b). WHCC' s brief fully 

axgued its case, but did not explicitly list suggested Findings of Fact or 

Conclusions of Law. 

FINDINGS OF FACT 

1. The Appellant is Western Hickory Coal Company ("WHCC"), a Penn­

sylvania corp::>ration with c business address of R. D. 2, Box 19, Portersville, 

Pennsylvania 16051. 

2. WHCC' s business includes the mining of coal by the surface 

mining neth:>d. 

3. The Appellee is the Cormonwealth of Pennsylvania, Departrrent of 

Envirorurental Resources ("DER"), which is the agency of the Corruronwealth having 

the duty and responsibility of administering the provisions of the SMCRA. 

4. On August 18, 1981, \'JlfCC submitted application No. 100152-3076SM21-

0l-2 (''01-21
') to DER for a mining. permit ("MP") to conduct surfare mining at a 

site in Cherry Valley Borough, Butler County. 

5. On September 29, 1981, .MP 01-2· was issued to WHCC. 

6. On or al::out September 11, 1981, WHCC conducted surface mining on 

the site oovered by the application for MP 01-2 notwithstanding that said pennit 

had not yet been issued to \VHCC. 

7. On or about September 11, 1981, WHCC conducted blasting, the 

rerroval of sp:>il and overburden, the rerroval of ooal, and otherwise affected 

-90-



(through its surface mining activities) a portion of the site covered by the 
.. 

application for MP 01-2. 

8. The area which, tlnugh unpermitted, was affected as described in 

Finding of Fact 7 equaled approximately three (3) acres. 

9. No actual pollution or environmental harm, other than the distur-

bance of the natural ground surface and rock strata, resulted from WHCC' s 

unpermitted mining. 

10. On Septerr:ber 11, 1981, DER's Mine Inspector Marvin w. Snyder("Snyder") 

issued a cessation order to WHCC, requiring WHCC to cease mining on the unpermitted 

area (which '!.·laS not Permitted until September 29, 1981, see Finding. of Fact 5). 

11. WHCC's president Vernon Ker:ry ("Kerry") testified that on Septem-

ber 3, 1981 he inforrred Snyder in a telephone conversation that WHCC was rrining 

in the area covered by MP 01-2. 

·12. Ker:ry further testified that Snyder. then gave him oral permission 

to continue mining in that area, because the permit was "in process" (N.T. 79). 
. . 

13. Snyder recalled having a telephone conversation with Kerry on 

September 3, 1981, but denied giving Ker:ry permission to mine an area for which 

WHCC had not yet received a ndning permit (N.T. 98-99). · 

14. . WHCC had been mining the unpe:rmi tted site for some days prior to 

August 29 or 30, 1981. 

15. On August 29 or 30, 1981, Kerry was aware that WHCC was mining the 

unperrni tted site. 

16. \\IHCC did rot claim to have received permission to mine the area 

covered by HP 01-2 until September 3, 1981. 

17. Before September 3, 1981, WHCC did not inform DER it was mining 

outside its permit. 
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18. In August:-Septernb:!r 1981, when the unpennitted mining occurred, 
.. 

there were. no regulations covering the assessrrent of civil penalties under 

tbe s~ •. 

19. On May 3, 1982, DER issued the $5,000 civil penalty assessrrent 

which fonns tbe subject o£ this appeal. 

20. Regulations covering c.i.vil penalty assessrrents under tne SMCRA. 

first ~came effective on July 31, 1982. 

2;1. The $5,000 penalty was assessed on the basis. of guidelines issued 

NQvert:'lber S:, 1981. by J. Anthony Ercole, director of DER' s Bureau of Mining and 

22.. According to the guidelines, for mining an area which has not been 

permitted the penalty was to be $2,000 plus $1,000 for each acre mined. 

23 .• · The $.5,000 assessrrent was precisely the penalty prescribed by the 

guidelines for mining three acres of an unpermitted site (see Finding of Fact 8). 

2:4:. The. aforerrentioned guidelines riever were filed as provided for 

under the Corrm::>nweal th Ibcuments Law. 

25;. The aforementioned guidelines never were promulgated as regulations. 

26. The aforementioned guidelines were essentially an internal memo-

r.and1.m1 of OER' s, not widely_ circulated outside. DER. 

2.7. If the· penalty had been assessed under the. presently applicable 

regulations (see Finding· of Fact 20) , the rnini:rnum assessed penalty would have 

:reen $6,000. 

2.a. The aforementioned guidelines: were established with due regard for 

the criteria for assessing civil penalties set forth in the SMCRA. 

29. The.~ guidelines.:' formula. yielding WHCC.'s $5,000 penalty assessrrent 

\-.'aS established on the: assot.:nlli~Ption that~ any operator· woo mined beyond his 
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previously permitted botmdary must be doing so willfully. 

30. The guidelines would have allowed an assessment exceeding $5,000 

had WHCC caused any actual :t=all ution or envirorunental harm (see Finding of 

Fact 9). 

31. During the course of its mining "the unpennitted site, ~\1HCC placed 

topsoil within one htmdred (100) feet of Legislative Route 60006. 

32. This violation of WHCC' s was overlooked by DER in assessing the 

afor~~tioned $5,000 penalty. 

33. Under the guidelines, the penalty for this violation above, 

irrespective of the penalty for mining three (3) unpennitted areas, was set as 

$5,000. 

DISCUSSION 

·I. Introduction 

Prior to the hearing, the parties stipulated to our Findings of Fact 

1-2, 4-7 and 9 (N.T. 5-6}. Finding of Fact 3 is undisputed. Based on the 

testirrony, the Board has made its Findings of Fact 8 and 10, which Findings are · 

substantially conceded by w1:ICC (WHCC' s post-hearing brief pp. 1 and 14}. WHCC 

does not contest DER's a:>ntention that the statutory fotmdation for DER's civil 

penalty assessment (assuning a statutory authority .indeed does exist} must be 

the SMCRA. ~·mcc further concedes (WHCC brief, pp. 5 and 10-12} that the appli-

cable section of the SMCRA (still assuming the SMCRA is a valid authority for · 

DER's action) is 52 P.S. §1396.22, the Civil Penalties section. 

In relevant part, §1396.22 reads: 

In addition to proceeding under any other 
rerredy available at law or in equity for a 
violation of a provision of this act, ... the 
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department may assess a civil penalty upon a 
person or municipality for such violation. 
Such a penalty shall be assessed whether or 
not the violation was willful. The civil 
penalty so assessed shall not exceed five 
thousand dollars ($5,000) per day for each 
violation. If the violation leads to the 
issuance of a cessation order, a civil penalty 
shall be assessed ... When the departrrent proposes 
to assess a civil penalty, the secretary shall 
inform the person or municipality within a 
period of tirre to be prescribed by rule and 
:r:egulation of the proposed arrount of said 
penalty. 

M::lr,eo:ver, 52 P.S. §1396. 4 (a) and various presently valid regulations irrplerrenting 

the SMCRA, narrel y 25 Pa. Code §§77. 84, 86 .11 and 86. 13, prohibit any person from 

,a::mducting surface mining, operations on any area for which that person does not 

have a surface mining permit. , Sections 86.11 and 86.13 are new regulations, 

effective July 31, 1982; however, §77.84, which reads "The permit requirerrents 

,of section 4 of the act (52 P.S. §1396. 4) shall apply to the surface mining of 

coal effective January l, 1972," was adopted December 16, 1971. Section 4 of 

the SMCRA., 52 P.S. §1369.4, states: 

(a) Before any person shall hereafter 
proceed to mine minerals by the surface mining 
rrethod, he shall apply to the departrrent, on 
a form prepared and furnished by the departrrent, 
for a permit for each separate operation. 

Section 4.3 of the SMCRA, 52 P.S. §l396.4c, authorizes DER to issue enforcement 

orders, including orders "requiring persons to cease operations i.rrmediately." 

In general, our review of a ~ER action is to determine whether DER has 

o::mni tted an abuse of discretion or an arbitrary exercise of its duties or func-

tions. ~\Tarren Sand and Gravel v. DER, 20 Pa. Orwlth 186, 341 A.2d 556 (1975), 

Ohio Fanners Insurance Co. v., DER, Ibcket No. 80-041-G, 1981 EHB 384, affirrred 

457 A. 2d 1004 (Pa. Orwlth. 1983). In the context of the present appeal "an 

-94-



arbi tracy exercise by DER of its duties or functions" 'WOuld l:::e an abuse of 

discretion as well, so that we can and will focus on the "abuse of discretion" 

clause in the Warren standard. The burden of showing that there has been no 

abuse of discretion in this rr.atter falls on DER, as DER concedes (post-heari...T'lg 

reply brief, p. 5). · Although it speaks only to a "corcplaint" for civil penalties, 

25 Pa. Code §21.10l(b) (1) should apply. Recently ·the Board implicitly has ruled 

that DER has the burden of proof in appeals of civil penalty assessments. 

I.awrence Rose v. DER, EHB r::ocket No. 82-013-H ·(Opinion and Order, January 19, 

1983). 

DER argues that the Findings of Fact 1...; 10 already rrentioned in this 

discussion make it manifest that DER did not abuse its discretion. In particular, 

DER argues that the SM:RA, as qu:::>ted above: 

a. Gives DER the discretion to issue a 
cessation order for a violation of the sr.r::RA, 
soch as mining without a pennit. 

b. Reqtlired DER to assess a civil penalty, 
once DER decided to issue a ce~satian order. 

The Board finds these argurrents ~- b of DER' s irresistible, always assl.Iltring the 

SMCRA is pertinent, an assurrptian WHCC has challenged however. We l:::egin, there­

fore, by examining WHCC 1 s challenge to DER 1 s reliance on the SMCRA in this rratter. 

·II. Whether the SMCRA May Be Errployed 

vlliCC argues that the SMCRA is void. for failing to include ecri:ain 

minimum procedur~l requirerrents set forth ·in the Federal Surface )tining Control 

and Reclamation Act (the "Federal Act"). WiiCC points particularly to 30 U.S.C. 

§1268 (c), which requires that an operator be notified within thirty (30) days 

of the proposed arrount of any penalty for violation of the Federal Act. 'Ihis 

thirty day requirerrent of the Federal Act is not eml.xxlied in the sr-CRA. Instead 
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§1396.22 of the SMCRA rrerely states, as qooted arove, that the secreta:ry shall 
.. 

give notification of the pro.f?Osed arrount of the penalty "'within a t=eriod of tirre 

to be prescribed by rule and regulation." According to 't'lliCC, this deficiency 

(as compared 'l.vith the Federal Act) violates 30 U.S.C. §1268 (i), and therefore 

"roids the employment of the SMCRA in prirrary enforcerrent of the surface mining 

of coals and other minerals iri Permsylvania. 

In ruling on this contention of WHCC' s, we note first that WHCC did 

not raise this contention in its Notice of Apfeal or in its pre-hearing roerro-

randum. Nor does the Board recall any argurrent on this contention during the 

hearing. In other words, WHCC appears to be raising this contention for the 

first tine in its post-hearing brief. Issues not set forth in an appellant's 

~tice of Appeal or pre-hearing rrerrorandum may be deerred waived (see Pa. Code 

§21. 51 (e) and paragraph 4 of our Pre-Hearing Order No. 1). In the past, the 

Board indeed has ruled that issues first raised at the hearing on the rreri ts of 

an appeal are not part of the subject matter of that apfeal. R. Czarnbel, Sr. v. 

DER and Independent Enterprises, Docket No. 80-152-G, 1981 EHB 88 at 102. 

Furtherrrore, under the authority of St. Joe Minerals v. Q:)ddard, 

14 Pa. CrrMlth. 624, 324 A.2d 800 (1974), this Board consistently has refused 

to rule on the validity of. statutes enacted by the Pennsylvania Legislature. 

See, e.g., Pennsylvania Mines Coq:oration v. DER, EHB Ibcket N:>. 82-176-G 

(Adjudication, September 9, 1982) and Chem:::lene Corp. et aL v. DER, EHB I:bcket 

~. 81-168-M (Adjudication, May 9, 1983). It is true that St. Joe's and these 

just-cited EHB Adjudications deal with requests that the Board declare statutes 

unconstitutional. 'lhe theo:ry on which WHCC asks us to void the SMCRA is not 

unconstitutionality, but rather (it seems) the SMCRA's failure to be consistent 

-96-



with procedural requiTP-IDe."lts of the Federal Act. However, in Philadelphia 

Life InsuraDce Co. v. Commonwealth, 410 Pa. 571, 190 A.2d 111 {1963), on which 

St. Joe's relied, the Supreme Court made it clear that administrative tribunals 

like this ooard "are not conp::tent tribunals to pass upon questions of the 

validity or constitutionality of statutes" (errphasis added). 

'Iherefore, for the reasons just stated, we reject WHCC' s contention 

that the SlvlCRA is not pertinent to this appeal; the contention is not part of 

the subject rna.tter of this appeal and is outside our jurisdiction as well. 

Nevertheless we add that were W\:! to rule on the rrerits of this contention of 

~1HCC' s, we again woUld reject it. As DEP. ar~es, WH~. really is not challenging. 

the validity of the ~1CRA. Rather, WHCC is challenging the discretion of the 

U. s. Secretary of the Interior in accepting the SMCRA as the basis for granting 

the Cormonweal th primary enforcerrent powers over surface mining. If ~VHCC 

relieves the u. s. Secretary of the Interior has abused his discretion, that 

corrplaint . soould re addressed to the Federal courts. 

III. Whether the Assessed Penalty of $5,000 vlas an Abuse of DER' s Discretion 

Having ruled (in effect) that DER was and is entitled to rely on the 

&\1CRA in this rna.tter, the issues in this appeal reduce to (SE-~ DER' s argurrents 

a and b supra) : 

1. ~las the cessation order an abuse of DER' s 
discretion? 

2. If the cessation order was not an ·abuse of 
discretion, then was the assessed penalty of 
$5, 000 an abuse of discretion? 

However, this first issue has not been explicitly addressed by WHCC, in its 

1-btice of Appeal, its pre-rearing trErrorandum, or its post-hearing brief, although 

the DER' s pre-hearing IrP-ITOrandum contends (p. 2): 
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5 . The I::epart.Irent acted reasonably 
and according to law in ordering the 
cessation of mining activities at Appellant's 
mining operation which is the subject of 
this appeal. 52 P.S. §l396.4c . 

. M:>reover, the Board sees no basis for holding that the cessation order was an 

abuse of DER' s discretion. Surely DER cannot be expected to . allow an operator 

to mine without a permit, in the face of 52 P.S. §l396.4(a) and the regulation 

25 Pa. Code §77. 84 (qmted supra) , which was effective ori September 11, 1981 

·iWhen the co:rrection order was issued. 

'm!CC does contend that mining on the unpermitted area occurred only 

'because WHCC had received verbal approval for. such mining from DER's Inspector 

Snyder (N. T. 79) • Snyder disputes WHCC' s assertion that he, Snyder, had given 

WHCC oral pe.r:mission to mine the unpermitted area (N.T. 98-99). But whether or 

not Snyder actually had given the alleged permission is irrelevant to the reason-

ableness of the cessation order. Whatever Snyder rop.y have said about WHCC' s 

unpermitted IPining prior to September 11, 1981, Snyder was entitled to decide 

that he w::>uld not allow WHCC to eontinue mining the unpermitted site after 

September 11, 1981. 

Therefore we hold that the cessation order was not an abuse of DER' s 

discretion, and turn to t..~e major issue in this appeal, namely whether assessing 

a $5,000 penalty for WHee's unpermitted mining was an abuse of discretion. Because 

§1396.22 of the SMCRA clearly states that "a civil penalty shall be assessed" if 

a cessation order is issued, w'e now can and do reject out of hand WHCC' s contention 

that no civil penalty at all should have been assessed against WHCC. Assessing a 

civil penalty was not an abuse of discretion. However, it may have bee.., an abuse 

of discretion to set the penalty as high as $5,000; it is on this issue tLlat we 
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(1) 
now concentrate. 

A. ~'Jhether the Penalty Should Be Set According to the Present Regulations 

DER admits that in Septernl::er 1981, when the unpennitted mining occurred, 

t.~re were no regulations covering the assessrrent of civil penal ties under the 

SMCRA (DER p::>st-hearing Brief, p. 18). Applicable regulations, which presently 

are in force, became effective July 31, 1982, after the May 3, 1982 assessrrent 

(the subject of the instant appeal) was imposed. Nevertheless DER argues that 

in t-.he context of this appeal, which hwolved a de novo hearing after July 31, 

1982, the Board must apply the present regulations, embodied in 25 Pa. Code 

§§86.193 qnd 86.194, to determine WHCC 1 s penalty." . WHCC contends it would be 

unlawful to awly the present regulations retrospectively", in our review of the 

May 3, 1982 penalty assessment for WHCC 1 s Septernl::er 1981 violations. 

DER g.rants that as a general rule new legislation is not to be applied 
. . 

retroactively. However, DER argues, when new legislation does not subject 

individuals tO new liabilities, but merely redefines the remedy, the legislation 

can be supplied retrospect;ively. DER offers a number of citations in sup:p:>rt of 

its thesis, narrely Doraville Enterprises v. DER, D:>cket No. 79-002-H, 1980 EHB 

489 (Opinion and Order); Kille v. Reading Ironworks, 134 Pa. 225 (1890); Costa 

v. Lair, 241 Pa. Super. 517,363 A.2d 1313 (1976); Pennsylvania Power and Light 

Oo. v. PUC, 128 Pa. Super. 195, 193 A.427 (1927);· In re Star Transit Oo., Inc., 

1. Note that we are ignoring the possibility that it was an abuse of dis­
cretion not to set the penalty higher than $5, 000. DER urges us to increase the 
penalty on two distinct groliD.ds. First, the $5,000 assessrrent overlooked a p::>ssi­
ble penalty against WHCC for having conducted its unpermitted surface mining 
activities within 100 feet of Legislative Route 60006 (see Findings ofFact 31-33}. 
Second, m1der the regulations presently in effect the penalty could be much higher 
than $5,000 (DER argues). However, even if DER 1 s original May 3, 1982 penalty 
assessment could have been above $5,000 without constituting an abuse of discretion, 
-we are very reluctant to let WHCC 1 s non-frivolous appeal of its actual $5,000 
assessrrent becorre the vehicle for an increase of the assessment by this Board 1 s 
order at DER 1 s urging. · 
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55 Pa.. Crwl t."-1. 46, 4'23 A . .2d 751 ( 19 80) ; A:shlxmrne School v. Comronwealth, 

¢3 Pa. <::m.vlt.'-1. 593,. 403 A.2d 161 (1979). \"lliCC rnctintains· these citations are 

not pertinent to the instant appeal. 

Ke. are inclined to agree with ~v11a:· on tl1is question, although with 

sane'. qpali£ication. The. ooldings cited by DER pertain to fact situations very 

Ei&fferent f.r:om the facts presently· before us. For instance, Lbraville-, supra, 

deals w;ith. an appeal of a mine drainage penni t application denial; Pa. Power and 

Light.,, Slil}9r:a., was concerned with procedural changes in rate· fixing appeals. 

Ar,gt.:rrnents: which. might jus.tify retrospect± vi ty in such cases seem quite irrele-

v.an:t. to;, the' ~stion of whether the May 3, 19_82 civil J?E;Cnal.ty assessment against 

w"HCC--an, assessrrent which surely created a l,tability ~CC did not pJssess before 

that date--now should be based on regulations which l:ecarre effective after May 3, 

]9182. 

m fact,. Ashl:::ourne, supra, cited by DER, which clearly permits b1e 

:r:e.t:roact:ive application of administrative regulations in appropriate· circumstances, 

delineates these circumstances as follows: 

Agencies rncty, of course, adopt retroactive 
regulations so long as they do not disturb vested 
rights, the irrpairrnent of contracts, or the 
principles related to due process. 

Underlying the principles of due process is the concept of "fundarrental fairness". 

Bryant v. Edwards, 14 D.&C.3d 474 (1980); 7A P.L.E. 174, Constitutional Law §273. 

Although we recognize that the constitutional proscriptions against ex post facto 

punishrrents do not apply to civil penalties [Padgett v •. Stein, 406 F.Supp. 287 

(D~c. Pa. 19"75.; Cormonv.-ealth v. Riley, 253 Pa. Super .. 260, 384 A.2d 1333 (1978).], 

~ feeL it w:mld offend fUndamental fairness to use. the present regulations as a. 

basis· for assessing a penalty which is larger than \'VHCC reasonably might have 
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anticipated when it corrrnitted its violations of the SMrnA. A similar viewpoint 
.. 

was expressed in Costa v. Lair, supra, wherein the court, in refusing retroactive 

application of Pennsylvania's comparative negligence statute, wrote: 

Certainly, no one has an accident UfOn . 
the faith of the then existing law. However, 
it v.;ould corre as a shock to some one who has 
estirrated his probable liability resulting 
from a past accident, and who has planned · 
his affairs accordingly, to find that his 
responsibility therefor is not to be deter­
mined as of the happening of the accident but 
is also dependent upon what the legislature 
might subsequently do. (Emphasis in original) 

In other words, although use of the present regulations to assess WHCC' s 

penalty could be appropriate, we do not agree· that suclr use automatically becarre 

appropriate when those regulations went into force on July 31, 1982. The reason-

al:::leness of the resultant assessrrent still would have to be examined. 'lb put it 

another way, we still Y.Duld have to decide whether the ma.gni tude of the resultant 

assessrrent was an abuse of discretion. Consequently we reject DER' s request that 

we canpute WHCC' s p:nal ty assessment on the basis of the present regulations; 

certainly ruling otherwise would not simplify the issues in this app:al. Becouse 

of this ruling we need not rule on WHCC' s contention that the presently eff~ctive 

regulations exceed the scope of the SMCRA, a contention which WHCC also (see 

Section II supra) failed to raise prior to its post-hearing brief. 

B. Computation of the Penalty 

Mr. Vayansky, DER' s cognizant district mining manager, explained that 

the $5,000 penalty was assessed on the basis of guidelines sent to district mining 

managers by J. Anthony Ercole, director of DER' s Bureau of Mining and :teclarna.tion 

(N. T. 43-44) • These guidelines, introduced into evidence as DER' s Exhibit 3, 

were dated November 5, 1981 and read (in p:rtinent part) : 

-101-



During our rreeting last \'leek ~ discussed 
uniformity of penalties for mining and/or affect­
ing. areas off the permit or ronded area or roth .. 

It was agreed the penal ties assessed w:mld 
folloH the guidelines listed l:elow: ... 

Mining ru::-ea which has not been oonded or 
pennitted. The penalty shall ~ $2,000 plus 
$1,000 for each acre mined . 

.00 Vayapsky further explained, the $5,000 civil penalty assessed May 3, 1982 

(from vl.hich 1\l:!.CC is appealing) was calculated precisely as the guidelines 

direct:; $2,.000 plus $1,000 for each of three acres mined (see Finding of 

Fact 8) equals $5,000 (N.T. 52). 

The guidelines never were filed as provided for under Section 208 

of the Co.Irlt'r'Onwealth Ibcuments Law, 45 Pa. c.s. §1101 et seq. In other words, 

the guidelin.es never were promulgated as DER regulations, and constituted no 

rrore than unpublished criteria for deciding the rragnitudes of civil penalty 

assessments. Indeed, DER's post-hearing brief (p. 18) admits, as already 

stated supra, that there v.-ere no civil penalty regulations of any kind on 

May 3, 1982, when the assessrrent was issred. Unpublished guidelines do not 

have the presmuption of validity afforded properly promulgated regulations, 

as DER concedes (post-hearing reply brief, p. 7). Allegheny Q)unty saill.tary 

Autrority v. DER, Ibcket No. 78-053-H (.Adjudication, March· 10, 1982); Cherrclene 

Q)rp., supra. 

On the other hand, as Allegheny County Sanitary Authority or CheiTClene 

clearly iroply, the mere fact that the aforesaid guidelines· were not published 

as regulations does oo.t justify the conclusion that the guidelines-based $5,000 

penalty assessment was unreasonable. This conclusion (in effect) is urged by 

WHCC, but it would be inva~:i..d. DER may be able to rreet its burden of showing 
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the $5,000 civil penalty was reasonable under the facts of the present appeal, 

without reli~~ce on any presumptions about the reasonableness of the guidelines 

which led to that figure. Old Home Manor and W. C. Ieasure, EHB D:Jcket Nos. 

82-006-G and 82-007-G (Opinion and Order, April 11, 1983). 

In atterrpting to meet this burden, DER argues tr.at the actuall~' 

assessed $5,000 penalty is less than the $6,000 minimum penalty ealled for 

under the presently effective regulations. In particular, according to 25 Pa. 

Code §86.193(e), the roinimum penalty for \•lHCC's surface mining activities on an 
. . 

unpermitted area is $2, 000 per acre;, on this basis the minimum assessment for 

the three acres WHCC affected (see Finding of. Fact 8) W<?uld be $6, 000. · We 

already have explained supra that we do not agree WHCC' s penalty necessarily 

should be set on the basis of the present regulations. Nevertheless, the 

finding that the present regulations w:::>uld lea.d to a penalty assessment exceed­

ing the actually assessed $5, 000 supports DER' s contention that the $5,000 

assessment was ·not an abuse of discretion. The presently effective regulations 

were duly promUlgated as required by the Comrronwealth D:>cuments Law, after 

serious consideration by the Environmental Quality Board (see 12 l'a. Bull. 

2473-4, July 31, 1982), and' therefore enjoy the presumption that :_?enalties 

ba.sed thereon are not unreasonable. If use of the present regulations had led 

to a penalty less than $5,000, WHCC rightly w:::>uld have argued that this result 

suggested the $5,000 penalty was unreasonably large; DER is entitled to the 

contrary suggestion from the fact tha.t the penalty under the new. regulations 

actually turns out to exceed $5,000. 

C. Criteria Employed in Setting the Penalty 

\·;'ECC argues that in using the guidelines to set the $5,000 penalty 

assessment DER failed to comply with the criteria for assessL~g civil penalties 
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set forth in the SMCRA. These criteria are stated in a portion of 52 P.S. 

§1396. 22 wrich Y.e did not qwte supra. 'Ihe releva..."lt language is: 

In determining the amount of the civil 
penalty the department may consider the 
willfulness of the violation, damage or 
injury to the lands or to the waters of the 
Corrrromveal th or their uses, cost of restoration 
and other relevant factors. 

\\HCC points to Finding of Fact 9, to which the parties stipulated, 

and with which Snyder's testim:my agreed (N. T. 33-34) . According to Finding 

of Fact 9, no actual fOllution or envirorurental hann, other than the disturbance 

of the natural ground surface and rock strata, resulted. from WHCC' s unpenni tted 

mining. Snyder stated (N. T. 34) that no cost of restoration was incurred as a 

result of WHCC's unpermitted mining activities. 'Iherefore, WHCC conta'1ds, the 

only remaining fOSSible basis for assessing a penalty against WHCC was "the 

willfulness of the violation." WHCC further contends t.~t it did not "willfully" 

violate the SMCRA, because it had received oral pennission from DER' s Insr;ector 

Snyder to mine the unpermitted area while awaiting receipt of its mining pe:rmit 

01-2 (N.T. 79). 

· \\e agree with WHCC that DER has the burden of showing that the $5,000 

penalty was based on criteria consistent with those set forth in the SM:RA. · The 

penalty actually was set via a faithful adherence to the fonnula in DER' s 

Exhibit 3, as has been explained supra (Section III B). DER maintains that the 

fonnula in DER' s Exhibit 3 was arrived at after consideration of criteria which 

~re consistent with the SMCRA (DER post-hearing brief, pp. 14-15 and N.T. 45, 

55-57, 63-66}. However, the legal conclusion that the guidelines do not have a 

presumption of validity means DER has the burden of showing the guidelines-based 
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$5 I 000 pen3l ty was consistent with SMCRA requirements under the facts of the 

instant appeal, not merely under nost or typical facts. Old Herre Manor and 

w. C. Leasure, supra. 

~he last few sentences of DER's Exhibit 3 read: 

In assessing :penal ties· repeat violations of the 
scure nature should be considered. Any .violations 
other than off the pe:rmi t \·JOuld be oohsidered 
also when assessing penal ties. 

(2) 
VayanSky testified that willfulness 

.. 

was taken into account in setting the 

guidelines' fo::rmula for mining an unpeirnitted site, in. that any operator who 

mined beyond his previously pennitted boundary was asstmed to be doing ;, 

willfully (N. T. 56). Vayansky also testified. ·that the j·ust-qooted last ff:M 

sentences of DER' s Exhibit 3 w=re intended to make p::>ssible the i.rrpJsi tion of 

additional penalties (beyond the $5,000 assessed WHCC for mininq ·the tmpenn.itted 

three acres) for, e.g., stream degradation (N.T. 64) •. 'Ihe deterrent effect of 

the penalty also was consi~ered in setting the formula (N. T. 45) • . '!he qmted 

language from 52 P.S. §1396.22 permits consideration "of other relevant factors" 

in setting the arrount of the civil penalty. We rule, as DER urges, that deter-

renee is a relevant factor in civil penalty assessments. DER v. T.r'evorton 

Anthracite Co., I)Jcket No. 76-116-cP-w, 1978 EHR 8, affinned 42 Pa. Crrwlth. 

84, 400 A.2d 240 (1979). 

The testinony of Vayansky' s sumnarized in the preceding paragraph was 

not disputed by WHCX:::. 'Iherefore, taking into account the thrust of our analyses 

in earlier paragraphs of ~s Section III C, we conclude that DER has sh::>wn the 

2. In this Adjudication, we use "willful" to mean "knowing", "deliberate" 
or ;'intentional", although other definitions of "willful" have been recognized 
by us. DER v. Ibnald Cox, EHB ]):)Cket No. 81-083-cP-H (Adjudication, December 10, 
1982). 
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guidelines' .formula for civil penalties assessrrents was consistent with the 

precepts of the SM:RA. Ih particular, as the fonnula was arrived at, the 

$5:,ooo pe1·:ralty was intended to apply to willful mining of the three unpennit­

ted acres, without actual ,t:Ollution, environmental harm or required costs of 

restoration. vle do not agree with WHCC' s seeming contention that the· formula's 

failure, to· mention explicitly the criteria listed in 52 P.S. §1396.22 makes 

th~ formula inapplicable. We do agree, however, that DER' s reliance on the 

:EOJ::mJ:.lla~ would be misplaced if DER were unable to show that WHCC' s violation 

really was: ''Willful". 

Tl'lere was testinony rearing on this willfulness issue. WHCC's 

presiderrt, Vernon F'.en:y, testified that by August 29 or 30, 1981, WHCC already 

had mined the unpermitted site (N.T. 82-83). Kerry knew that WHCC was mining 

outside its permitted l:x:>undaries, but did not so info.rm DER' s Inspector Snyder 

until Septerri:er 3, 1981 (N. T. 79). We take these admissions to be o::mfi.:riTB.tion 

of the previously stated assumption about willfulness underlying the guidelines' 

formula, narrely that any operator "Who mined' beyond his previously pemi.tted 

boundaries must be doing so willfully. In other ~rds we feel DER has met its 

threshold. burden of showing WHCC' s mining of the unpermitted area was willful; 

corresp?>ndingly, -we take ~VHCC' s excuse for having mined outside its permitted 

area between September 3 and September 11, 1981, namely that Snyder had given 

WHCC permission to so mine, to be in the nature of an affirmative defense, 

wherein WHCC has the burden of proof. WHCC has not met this burden. Kerry's 

testinony that he ha.? received permission was contradicted by Snyder's t:estirrony 

that he had not g,iven perrni.ss:ion, as already discus.sed supra. Neither witness's 

testiirony in this~ regara' rec.ei ved any corrob:>ration; the Board found both these 
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witnesses to be equally .credible. In any event there is no doubt that ~VHCC 

mined the unpermitted area without permission for same time prior to Sept~ 

ber 3, 1981. fureover, WHCC has not shOwn---and we do not grant--that WHCC 

justi~iably could rely on Snyder's alleged oral permission in_ the face of 

the clear statutory and reguQatory provisions forbidding mining withcut a 

permit "(which were in force as of August-September 1981, see the opening 

paragraphs of our introductory Section I). 

. rv. Conclusion 

Our task now is alrrost completed. Although WHCC argues otherwise, 

\>wB rule that DER has rret its burden of showing that WHCC comnitted the 
. . . 

violation for which the $5, 000 penalty was assessed; WHCC did willfully mine 

an area of approximately three acres before it received a permit to mine that 

area. 

With respect to the magnitude of the assessed penalty, we note the 

following. 52 P.S. §1396. 22, qmted in Section I supra, permits a civil penalty 

as high as $5,000 per day. WHCC admits it mined the unpermitted area without 

informing DER for sarre days prior to August 29, 1981 until September 3, 1981, 

a }?eriod not less than five days. Thus WHCC knew from the SM:RA that it faced 

civil penalties considerably larger than $5,000, not to mention the fi..'1.es which 

are ch.al:-geable \IDder the criminal penalties Section 18.5 of the S~CRA, 52 P.S. 

§1396.23(a) or (b). DER could have assessed a penalty as high as $25,000 without 

exceeding the :J?er diem limits of 52 P.S. §1396.22. Although WHCC \vas expecting 

to receive a permit to mine the area, and did get one a few weeks after the 

September 11, 1982 cessation order was issued, nevertheless mining without a 

}?ermit always is a serious violation (as Vayansky asserted, N.T. 44-45) \vhich 
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DER cannot be e}.-pected to countenance. The $5,000 penalty was not larger than 

the minimum penalty that VlOUld have been assessed on the basis of the presently 

effective regulations. 

The assertions in the preceding paragraph would not be altered even 

if 't'JHCC had sustained its burdens of showing that Snyder had given WHCC permission 

to mine the site covered by MP 01-2 after September 3, 1981, and that ~'lliCC 

justifiably had relied on that permission. Therefore we rule that DER's $5,000 

penalty assessment v.-as not _so large as to consitute an abuse of discretion, nor 

so much larger than WHCC reasonably could have expected as to offend "fundarrental 

fairness". We see no reason to substitute our discretion for DER's. 'Ihe app=>....al 

is dismissed. 

CONCLUSIONS OF LAW 

l. The Environmental Hearing Board has jurisdiction over the parties 

and the subject matter of these proceedings. 

2. Our review of this matter is to detennine whether DER has comnitted 

an abuse of discretion or an arbitrary exercise of its duties and powers. 

3. DER has _the burden of proof in this civil penalty assessrnent appeaL 

4. The 8r-1CRA and pertinent regulations prohibiting surface mining 

<tvithout a pennit were in effect in August-September 1981 when the complained-of 

unpenni tted mining _occurred. 

5. DER's issuance of a cessation order to WHCC was not an abuse of 

discretion. 

6. Having issued the cessation order, DER had a mandatory duty under 

the SMCRA to assess some civil penalty against WHCC. 
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7. This B::>ard cbes not have the };Ower to rule on the validity of 

the SMCRA. 

8. Therefore the SMCRA will be considered pertinent to this appeal. 

9. Issues not set forth in an appellant' s Notice of Appeal or 

· Pre-Hearing M:rrorandum may be deerred waived. 

10. The B::>ard will not auto:rratically apply the currently effective 

·regulations for assessing civil penalties to this appeal, involving· a civil 

penalty assesSirent before the effective date of the present regulations. 

11. Retrospective use of regulations for computing civil penalties 

must not violate the concept of fundamental fairness ~derlying the principles 

. of due process. 

12. Retrospective use of presently effective regulations to assess a 

civil penalty which is larger than WHCC reasonably might have expected \vhen it 

a:mnitted its violations of the SMCRA would offend fundamental fairnes3. 

13. DER guidelines for computing civil penalty assessrrents, never 

prornuJgated as regulations, constitute no nore than unpublished criteria and 

do not enjoy a prest.JJ:rPtion of validity. 

14. Nevertheless, under the facts of this apf>eal, the civil penalty 

. arrived at using such guidelines can be reasonable. 

15. The finding that the presently effective regulations wouid have 

led to a minimum penalty exceeding the actually assessed $5, 000 penalty supports 

the .thesis that the $5,000 penalty was not so large as to constitute an abuse of 

discretion. 

16. Because the guidelines were intended to apply to willful mining of 

unpermitted areas, DER's reliance on the guidelines as a basis for its $5,000 

penalty assessment would be misplaced if DER were unable to show WHCC' s violation 

really was "willful". 
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. • I· 

17. DER met its burden of showing WHCC 1 s unpenni tted mining was willful. 

18. WHCC did not meet its burden of showing that it had a defense to 

DER' s showing of willful unpe:r.:mi tted mining by WHCC. 

19. WHCC did not show--and the Board does not grant--that \"1IICC justi-

=iably could have relied on pe:r.:mission from DER1 s Mining Inspector Snyder to mine 

an unpennitted site. 

20. The. $5,.000 penalty was not so large as to be an abuse of discretion. 

21. The $5,000 penalty did not offend fundamental fairness (see Conclu-

si<Dn of Law 12) • 

22. The Board will not substitute its discretion for DER 1 s under the 

facts of this appeal. 

ORDER 

WHEREFORE, this 2nd day of June , 1983, the above-captioned appeal 

is dismissed. 

ENVIRONMENTAL HEAR.lNG BOARD 

~r 

~TED: June 2, 1983 
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11-43: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787 ·3483 

v:L~-KEL CORPORfu.""'ON Docket ·No. 82-157-H 

v. .· 
COMMONWEALTH OF PENNSYLVANIA 

I 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Solid Waste Hanagement Act 
Denial of Solid Naste 
Pen:ri. t 1\?Plications 

and CON~li:D Cr:'IZENS OF r ~ISON and ~E '.IOa:iSHIP 
OF S.J·n:cra:L.~, Intervenors 

ADJUDICA':i:'ION 

By t."-le Board, July 13, 1983 .. 

T!U.s E>atter arises frcr.J. t!1e appeal of Vu-I\el Co~zoation frcn t.~e 

denial, ;JY u::::t, of three applications for solid waste nanagenent perr.ri.ts. One 

of t.,e a;::>EJlications involved a dis:90sal site for sludge generated in se·Ta.ge 

t:eat.1e11t plants. T!rls site '·las to be located in Her.tpfield ':'amship, ~·Jest:r:ore-

lancl County. The ot!1e+ b:lO applications covered contiguous parcels of property 

located in Seuickley 'I'al.·msi:lip, riestnoreland Couni:'.f. One of t.~e S6·1ickley appli-

cation::> Ttias for an oil separator facility, the other •..-Ta.S for un agricultural 

disposal site for septic· tank p'llq)ings. Separate petitions to· intervene in this 

r.:.atter 't•Tere filed and gra11t-.od on bel1alf of S6·1ickley To.-mship (tovmship) and an 

uni."lcorporated citizens group identified as t:1e Conce..'!'Tied Citizens of I1a.dison 

(citizens). ~-.!adison is an unincorporated settled urea located \·lit.~ Seto1ickley 

w:mshlp a :90rtion of t,.t.rl.ch is ~vitl1in a fer.:T hundred yards of t~ pro~sed sludge 
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and oil separator sites. The township and citizens are, along with DER, parties 

appellee? in the above matter. 

A hearing was held in the above-matter on Feb:r:uary 22, 23 and 24, 

1983 before the Honorable Dermis J. Hamish, then Chairman of the ooard. Fol­

lowing receipt of briefs Mr. Harnish, as hearing examiner authorized by this 

l:x:lard, prepared a proJ?Osed adjudication in the above-matter which adjudication 

bas been reviewed and approved by both the sitting menbers of the board. 

FINDmGS OF FACI' 

l.. Charles E. Lutz, Basil Lutz, Basel Lutz and Ba.silous Lutz are 

the sane person. 

2. Dorothy C. Lutz, Dorothy Lutz, Dorothy C. Baker, Dorothy Catherine 

Lutz,. and Mrs. Charles E. Lutz are the Sart"e person. 

3. Charles E. Lutz and Dorothy C. Lutz are husband and wife, and the 

parents of Gregory Lutz and Charles P. Lutz, who is also known as Paul Lutz. 

4. Appellant Vik-Kel Corporation (Vik-Kel) is a corporation organized 

by Charles E .• Lutz. and existing under the laws of the State of Delaware with a 

place of business locat.ed at Box 333, Madison, Pennsylvania 15663. 

5. Charles E. Lutz was the president of Vik-Kel prior to November of 

1981. 

6. Dorothy C. Lutz was fo:rm:rrly the vice-president of Vik-Kel and 

is· presently its secretary-treasurer. 

7. Gregory Lutz was· fonrerly an employee of Vik-Kel and is 

currently its president .. 

8. Charles P. Lutz was fo:rrrerly an employee of Vik-Kel and is 

currently its vice-president. 
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9. Charles E. Lutz continues to be involved in the business affairs 

of Vik-~1. 

10. On or before May 16,. 1974, Charles E. Lutz, doing business as 

Keystone Septic Tank Service, disposed of septic tank pumpings and waste oil 

on the hill above Placid Manor Mobile Hare Park along Beaver Road, . Hempfield 

Township, West::rroreland County, without authorization by pennit and in a manner 

which resulted in runoff onto Placid Manor Mobile Hare Park, pollution of waters 

of the Ccx'rnonwealth and a nuisance condition. 

11. On or before May 27, 1976, Charles E. Lutz dumped five truckloads 

of septic tank J?Uill?ings and other wastes on his property adjacent to u.s. Route 

30 between the house and barn without authorization by penni.t. 

12. On June 18, 1980, the department issued Solid Waste Pennit 601690 

to Basil and Dorothy C. Lutz, authorizing the disposal of 275,000 gallons of 

sewage sludge on 9. 9 acres of land in Hempfield Township, West:m:>reland County 

(Lutz Recycling Site)_. Between May, 1980 and June, 1981 ~ik-Kel disposed of 

approxi.Inately 1. 7 million gallons of sewage sludge at and adjacent to the Lutz 

Recycling S.i:te. 

13. Soil analyses of the Lutz Recycling Site indicate that following 

this sludge dumping the concentrations of copper:: nickel, mercury, cadi urn, 

chromium, lead and zinc exceed the max:imurn safe levels for soils. 

14. On or before February 26, 1981, Vik-Kel dispJsed of sewage sludge 

on land adjacent to the Lutz Recycling Site not authorized by Solid Waste Pennit 

601690 or any other pennit. 

15. On February 26, 1981 Vik-Kel had failed to incorporate all sewage 

sludge wi:thin twenty-four (241 hours after application at and adjacent to the 

Lutz Recycling Site. 

16. On or before February 26, 1981, Vik-Kel applied sewage sludge 

to frozen ground at and adjacent to the Lutz Recycling Site. 
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17. On or before February 26, 1981, Vik-Kel applied sewage sludge to 

saturated ground at and adjacent to the Lutz Recycling Site. 

18. On or before February 26, 1981, Vik-Kel allowed sewage sludge to 

pond on the surface and run off the fields at and adjacent to the Lutz 

Recycling Site. 

I9. On or before February 26, 1981, Vik-Kel failed to contour plow 

the fields at and, adjacent to the Lutz Recycling Site. 

20. On and before February 26, 1981, Vik-Kel failed to properly revege-

tate the Lutz Recycling Site and affected adjacent areas. 

21. On and before February 26, 1981, Vik-Kel failed to maintain its 

operational records in proper order. 

22. On June 18, 1981, Solid Waste Pennit 601690 expired. 

23. On or before April 22, 1982, Vik-Kel dumped sewage sludge at and 

adjacent to the Lutz Recycling Site without authorization by permit. 

24. On April 22, 1982, Charles E. Lutz hindered department employees' 

perfonnance of their duty to ;investigate unauthorized d~ing of solid waste. 
. . 

25. During the fall and winter of 1981, Charles E. Lutz cleaned up a 

fuel oil sp;t.Il and contaminated soil at the Jeannette Sewage Treatment Plant 

whi.ch. fuel oil carne· fran the adjacent Hockensmith plant. 

26. Wilen first approached by the department, Charles E. Lutz refused 

to snow-· the department records of the d.isp:lsition of this clean-up waste. 

27. Cflarles E. Lutz finally told the department that he had dis­

posed of tl'ie clean-up waste at Kelly Run Sanitation, Inc. 

28. Kelly Run Sanitation, Inc. did not receive all, if any, of the 

clean-up waste. 

29. Tfie depa:rtrnent never received a Module I application requesting 

authoriza.u"on nor did it even issue a Module I granting authorization to dis­

}?Ose of tl'le clean-up waste. 
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30. The records sul:rnitted by Charles Lutz to prove that he took said 

clean-up.waste to Kelly Rlm Sanitation, Inc. were forgeries. 

31. Charles Lutz on several occasions admitted to lying with regard 

to phonebook descriptions of his business activities then attercpted to recant 

this testinony. 

32. Charles Lutz also attempted to recant his testirrony ooncerning 

gallonage of sludge spreading figures he had allegedly shown the depart::Irent 1 s 

inspector. 

33. Mr. Lutz 1 s testirrony concerning Mary Zakutney was refuted by .Mary 

Zakutney, a disinterested witness. 

DISCUSSION 

On April 3, 1981 DER received an application fran Vik-Kel Corporation 

in which Vik-Kel sought a pennit to utilize septic tank wastes for agricultural 

purposes (Ag site} • This applica~on, which was identified by DER as No. 601976, 

was denied by a letter dated June 1, 1982. Mr. Charles A. Duritsa, the drafts-

man of this letter cited various teclmical reasons for denying the Vik-Kel 

application, out rrost of the letter recited the alleged unlawful oonduct of 

Vik..-Kel Corp:>ration; its of;ficers, associates or agents (rrost especially including 

Charles Lutz)_ and based denial upon Sections 503 (c) and 503 (d) of the Solid Waste 

Managerrent Act, Act 97, Act of July 7, 1980, 35 P.S. §6018.503 (c) and (d). 

On ;FeBruary 3, 1981 V.ik:-Kel applied to DER for a per;rn:i.t for an oil . . 

separatiun plant which plant was to be located in that p:>rtion of Sewickley Town-

ship, West:m::>reland County known as Madison. The Ag site and the oil separat.i.on plant 

were proposed to be located on contiguous parcels. This application, identified 

by DER as No. 600828, was denied by Mr. Duritsa in a separate letter dated June 

1, 1982 solely upon the canpliance history reasons cited in the 601976 denial. 
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Vik-Kel appealed ooth of the al:x:>ve denials, along with DER Is denial, 

bearing the sarre date, of application 601690 for a site located in Hempfield 

Township, Westrroreland County. Vik-Kel sought to use the Hempfield Township 

site for agricultural application of sewage sludge. Vik-Kel withdrew its 

appeal fran DER 1 s denial of application 601690 during the first day of hearings 

and this denial, therefore, will not be discussed further in this adjudication. 

With regard to each of the other denials, Vik-Kel and DER ooth chose 

to focus on the compliance history portion of the denials. Neither of these 

parties offered any testi.rrony concerning the technical issues raised by the 

denial of 601976. Because we hold, for the reasons set forth below, that DER 1s 

denial, on the basis of carpliance history, was well supported by the applicable 

law and facts, we will not reach the technical. issues. Likewise, we do not 

need to address the issue raised by the intervenor Sewickley TcMnship, i.e. , 

Vik-Kel 1 S admitted failure to ca:nply with various land use ordinances of the 

township. 

The starting point of our analysis of DER 1 s compliance history denial 

is to ·set forth the portion of Act 97 which authorizes and, in sane circumstances, 

requires, DER to consioer canpliance history under reviewing applications for 

solid waste management pennits. 

Sections 503 (c} and 503 (d) of Act 97 read as follows: 

"§ 6018.503 Granting, denying, renewing, m:xlifying, 
revoking and suspending penni ts and 
licenses 

* * * 
(cl Ih carrying out the provisions of this act, 

the departrrent may deny, suspend, mxlify, or revoke 
any pennit or license if it finds that the applicant, 
pennittee or licensee has failed or continues to fail 
to comply with any provision of this act, the act of 
June 22, 1937 (P.L. 1987, No. 394), known as "The 
Clean Streams Law," the act of January 8, 1960 (1959 
l?. L. 2119, No. 787}, known as the "Air Pollution Con-

-116-



.. _ 

trol Act," and the act of November 26, 1978 (P.L. 1375, 
No. 325) ; known as the "Dam Safety and Encroachments 

· Act," or any other state or Federal statute ~lating 
to environrcental protection or to the protection of 
the public health, safety and welfare; or any rule 
or regulation of the department; or any order of the 
depart:Il'ent; or any condition of any penni t or license 
issued by the department; or if the depart:Il'ent finds 
that the applicant, . penni ttee or licensee has shown 
a lack of ability or intention to canply with any 
provision of this act or any of the acts referred to 
in this subsection or any rule or regulation of the 
depart:Il'ent or order of the depart:Il'ent, or any con­
dition of any pennit or license issued by the depart­
rrent as indicated by past or continuing violations. 
In the case of a corporate applicant, penni ttee or 
licensee, the department may deny the issuance of a 
license or pennit if it finds that a principal of 
the corporation was a principal of another corpor­
ation which ccmnitted past violations of this act. 

(d) Any person or municipality which has en­
gaged in unlawful conduct as defined in this act, or 
whose partner, associate, officer, parent corporation, 
subsidiary corporation, contractor, subcontractor or 
agent has engaged in such unlawful conduct, shall be 
den:i.:ed any pennit or license required .by this act un­
less the pennit or license application derronstrates to 
the satisfaction of the department that the unlawful 
conduct has been corrected ... " 

In the instant matter the applicant is Vik-Kel Corporation, a Delaware 

Corporation fanned by an individual variously known as Charles E. Lutz, Basil 

Lutz, Basal Lutz and Basilous Lutz. Mr. Lutz was president of Vik-Kel when 

the instant applications were filed. Mr. Lutz initially owned 50% of the shares 

of Vik-Kel; h.i:s w.i:fe, Dorothy owned the remaining 50%. 

Sanetirne after filing applications 600976 and 600828, Mr. Lutz, trans­

ferred 25% of the shares of Vik-Kel to his son Gregory Lutz who becarre president 
1 . 

of Vik:-Kel and Mr. Charles Lutz transferred the retraining 25% of the shares 

1. Although one of his sons also has the name Charles, Charles Lutz as 
used throughout this adjudication refers to the father. 
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of vik-Kel to his son Paul Lutz who became vice-president of Vik-Kel. Dorothy 

Lutz remained as secretary-treasurer of Vik-Kel. 

To all intents and purp::>ses Mr. Charles Lutz continues to exercise 

control of this col:"'_X)ration. His daninion over the affairs of Vik-Kel was 

frequently dem:mstrated on the record. Mr. John J. Schubert of Duncan, Lagnese 

and Associates, who was Vik-Kel 1 s engineering consultant, and who appeared as 

a Vik-Kel witness, testified that he had always been paid by Mr. Charles Lutz 

and that even though he had held conversations with both the younger Lutzes, 

he considered Charles Lutz to be "the ross" of Vik-Kel. In addition, Paul 

Lutz couldn 1 t remember whether it was November of 1981 or November of 1982 when 

he became vice-president of Vik-Kel and Gregory Lutz couldn't recite any action 

be had taken as president of this col:"'_X)ration. 

In sum, it is apparent that Mr. Charles Lutz was and remains so closely 

associated with Vik-Kel Col:"'_X)ration that DER was correct to examine his record 

to see whether Vil<.-Kel failed to comply with any provision of the acts and per-
• 

mit conditions enurrerated in §503 (c) of Act 97 or to detennine fran Mr. Lutz 1 s 

record, whether Vik-Kel had derronstrated a lack of ability or intention to canply 

with Act 97. 

The review of Mr. Charles Lutz canpliance history which follows should, 

lamentably, better be phrased as a non-compliance history, precious little cam-

pliance has been derronstrated. On r1ay 14, 1974 Mr. Lutz was sent a Notice of 

Violation by DER for dumping septic tank wastes and oily wastes on property along 

Beaver Road in Hernpff.eld Township. Vik-Kel admitted the violations in this 

notice. Anong other items, this notice infonned Mr. Lutz of the necessity 

to obtain a penni.t fran DER before dumping any similar wastes in the future. 

Nevertheless' same tw:J years later, on June 2' 1976 I Mr. Lutz re-

ceived a second Notice of Violation (N .0. V. ) from DER. This second N. o. v. de-
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scribed the dumping of at least five loads of septic tank waste without a 

pennit. ··Again Vik-Kel and Mr. Lutz admitted that this incident occurred. Mr. 

Lutz tried to mitigate this second incident by testifying (N.T. 184) that he 

had sul::mitted an application for a solid waste disposal pennit to DER in 1976 

after receiving the second N .0. V. This test:irrony, like much of Mr. Lutz 1 s 

testin'ony, however, seemed to weave a tangled web in which he caught himself. 

Neither of DER 1s custodians of records, Mr. Charles A. Duritsa or James 

Brahosky, could rerrember receiving the 1976 application and Mr. Duritsa testified 

that it was not presently in DER 1 s files. 

Also, it seems. strange that if Mr. Lutz paid Duncan, Langese and 

Associates over $30,000.00 to prepare the instant applications (as per Mr. 

Schubert 1 s testim::>ny) that he would not have hired saneone to sul::mit a ccmplete 

application in 1976. The application allegedly sul::mi.tted to DER was a 'handwritten, 

incomplete application. 

In any event, even had Mr. Lutz obtained a dump~g permit after the 

fact in 1976 (~hich even he admits he did not) this would only have mitigated 

and not eliminated his knowing violation of the Solid Waste Management Act. 

By 1980, Mr. Lutz had at last bec:cire aware of the necessity to obtain 

a pennit before deJ?Ositing solid waste. On June 18, 1980 Mr. Lutz and his wife 

and/or IIPther obtained a pennit to land dispose of sewage sludge for agricultural 

purposes. This permit 601690 covered a 4.4 acre site and a 5.5 acre site both 

being located in Herrpfield Tc:Mnship, West:rroreland County. The layout of these 

sites, known collectl.vely as the Lutz Recycling Site, is rcost easily apprehended 

by reference to Exhibit A in the Appendix to this Adjudication, a map which 

formed a portion of the application for pex.mit 601690. 

Mr. Lutz needed pennit 601690 because he had a bid up::ln and entered 

a contract with the City' of Jeannette to dispose of the sewage sludge produced 
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by the sludge digesters of Jearmette 1 s sewage treat:rrent plant. However, Mr. 

Lutz knew or should have known that permit 601690 ~uld not have created a 

sufficient disposal capacity for Jearmette 1 s sludge. The contract was for ap­

proximately 1. 2 million gallons of sludge to be rerroved fran the sewage treat­

nent plant on a call basis over the year fran May of 1980 to June 1981. Pennit 

601690 authorized disposal of 275,000 gallons of sludge per year to be applied 

as per Exhibit B attached hereto (which exhibit also fomed a :pJrtion of the 

application for permit 601690) • 

Mr. Paul Lutz testified that the sewage sludge he pumped from the 

Jeannette plant was a lot nore dilute and thus rrore voluminous than anticipated 

because he had to introduce great quantities of fresh water into the sludge 

(via a fire hydrant) in order to pump the sludge out of the digester. 

Paul Lutz's testi.rrony was effectively rebutted by the testirrony of Mr. 

Robert Frye, Jearmette 1s City Engineer and a disinterested witnes9 in this matter, 

who testified that fresh water was added only at the end of a pumping cycle when 

the sludge at the oottan of the digesters becarre too thick to pump. Hr. Frye 

estimated that only a couple of hundred gallons of water were added to 200,000 

gallons of sludge .• 

In any event, the rate of sludge loading set forth in its application 

was within the control of Vik-Kel' s consultant when preparing the application 

for permit 601690 and although Paul Lutz testified that he didn 1 t knCM that it 

would be necessary to dilute the sludge until after the permit was issued, it is 

tnstruct.J..'ve that Vik:-Kel 's consultant was never contacted by '!ik-Kel with this 

new info:onation $0 tli.at i':ts }?Ell'II\it could be amended. The relevant DER officials 

also testified that they also had not been told about this dilution condition. 

Here again Mr. Charles Lutz 1 s convenient IIlE!!Y:Dry caused him problems. 

Mr • Lutz -testified, at least three places in the record, 2 that on July 30, 

2. N.T. see 97, 155 and 157~ 

-120-



1980 he had shown DER' s solid waste inspector, Gale cartpbell; the gallonage 

figures for sludge disposal on the Lutz Recycling Site for several m:mths which 

gallonage figures greatly exceed the total arrount which was supposed to be 

spread by the entire year. 3 Mr. Lutz identified appellant's Exhibit 11, the 

back of an envelope which had contained Inc. Magazine, as the envelo:pe he had 

shown Mr. Carrpbell. When Mr. Lutz was confronted with the fact, to which his 

counsel stipulated, that the envelope in question was not printed, let alone 

clistriliuted, until long after July 30, . 1980, Mr. Lutz again attempted to recant 

his test.inony. 

In sum:nation of this section, we find (on the basis of the admissions 

of Vik-Kel and the Lutzes1 that Vik-Kel, with Mr. Lutz's knowledge and intent, 

far exceeded the sludge loading rates for the Lutz Recycling Site. Instead of 

the 275,000 gallons called for in the pennit Vik-Kel, applied all of the approxi­

mately 1.5 million gallons of sludge it rercoved fran Jeannette during the period 

of May 1980 to June 1981 to the said Lutz Recycling Site.~' Moreover, we firid, on 

the basis of an analysis of canposite soils samples taken by DER soils scientist, 

William Grabam, that this over-application of sludge caused DER' s guidelines for 

the ma.xi:rnum life time loading of this site to be exceeded for each of the heavy 

J:netals; cadm.l."um, copper, chranium, lead, mercury, nir,.:kel and zinc on the 5. 5 

acre portion of the Lutz Recycling Site and to be exceeded for all J:netals except 

cadmium on the 4.4 acre site. In evaluating the effects of Lutz's violations 

it must be borne in mind that the projected life of the Lutz Recycling Site 

had been a.lnost 30 years·; it was :rrore than used up in 1 year. 

3. Vik-Kel was attempting to set up the factual underpinnings for an 
estoppel argument against DER. 
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The next incidents of noncanpliance by Mr. Lutz were documented in 

the N.O.Y. of March 13, 1981 which N.O.V. listed a number of operational vio­

lations at the Lutz Recycling Site observed during a February 26, 1981 site 

inspection, see Findings of Fact 16 through 22. Rather than contest the validity 

of these operational violations which included dumping off the penni.t, dumping 

sludge on frozen and/or saturated ground, :rx:>nding, runoff, failure to plow and 

failure to maintain operational records, Vik-Kel admitted them too. 

Mr. Lutz testified that in late 1981 or early 1982 he cleaned-up sane 

kerosene which had spilled at the Hockensmith canpany site contiguous to the 

Jeannette STP. Under contract with Hockensmith Mr. Lutz testified that he re­

rroved four 8-ton truck loads of oily dirt fran the Hockensmith site. Mr. Lutz 

denied to DER officials that he dumped this oily dirt on his own site or another 

unpennitted area. Rather, testified Mr. Lutz, he took all 4 loads to the Kelly 

Run Sanitation site after clearing it with Mr. Gary Fiore, Kelly Run 1 s superintendent. 

Mr. Lutz even produced receipts fran Kelly Run to corrobo-:-ate his testim:my. 

(See Exhibit C attached hereto which was introduced as Camonwealth Exhibit 6 

in the hearing 1 • Mr. Lutz accounted for the poor handwriting on these landfill 

receipts by noting that the gatekeeper of Kelly Run had a broken writing hand 

at the t:im=. 

Mr. Lutz • s testinony was again rebutted by the testirrony of other, rrore 

credible, witnesses. Mr. Gary Fiore did rerrenber talking with a man who identi­

fied himself ·rrerely as Charles but instead of oily dirt, Mr. Fiore testified that 

Charles said he had cleaned a gas station and had a load of :rrostly rubbish 

with only a small anpunt of oily dirt fran floor sweepings. Nevertheless, Mr. 

Fiore 1 s suspicions were aroused by this conversation and he alerted his gateman, 

Michael DNorek, to be on the lookout for such a load and to give it unconm::>n 

scrutiny. 
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Apparently, when Charles Lutz did show up at Kelly Run, on January 

20, 1982~ his load did not arouse Michael D.vorek's suspicion. According to 

receipt 10 on Cc.mronwealth' s 6, which Mr. D.vorek identified as bearing his 

printing, ·Mr. Lutz paid $15.00 to d~ this load and was not required to 

supply a DER M:Jdule 1 or to pay a special fee, both of which w:JUld have been 

required for oily dirt. 

Mr. Dworek, however, denied writing the script portion of iandfill 

receipt 10 or any portion of any of the other three landfill receipts on Camon­

wealth 6. Indeed, both Mr. I:Morek and Mr. Fiore testified that Mr. Dworek only 

printed and never wrote in script. Mr. Dworek did agree that the other landfill 

receipts on Catm:>nweal th 6 were on Kelly Run fonns. However, since every cash-

lx>ok is numbered 1 through 50 and since Mr. D.vorek had a number of such cashl:xx>ks 

m plain view- in his gatehouse the use of the Kelly Run landfill receipts does 

not give rise to a necessary inference that these receipts were issued by 

Kelly Run; it is also possible that saneone purloined a qshbook and forged 

three of the four receipts. we find these receipts to be forgeries and the 

sul::xnission of. these forgeries by Mr. Charles Lutz undermines any remaining 

credibility he might have in our eyes. 4 At the risk of redundancy the record 

also discloses two other slips· of Mr. Lutz's tongue. Mr. Lutz testified that 

fonner Sewickley Township .Supenrisor, Mary Zak.utney had coma to the site of 

Lutz's proposed oil separator and told him at that place and time that he ·need 

not ccmply with Sewickley Township's ordinances. Mary Zak.utney, now a retired 

supervisor of Sewickley Township and an acquaintance of Mr. Lutz since 1935, who 

was not alleged to have had, yet alone denonstrated to have, any bias or interest 

4. The board corrmends Mr. Fiore for appearing and testifying since prior 
to testifying Mr. Fiore received a phone call fran a person claiming to repre­
sent Vik-Kel Corporation who told him that "I should be sick the day of the 
hearing and that if they went down the tubes they WJuld take saneone else with 
th " em. 
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adverse to Mr. Lutz, or Vik-Kel, testified that she had never been to the site 

of the pro:r;:x:>sed oil separator and that she had never had any conversation at any 

t:i:m= or place with Mr. Lutz regardirtg his pro:r;:x:>sed oil separator. 

Finally, on the issue of Mr. Lutz's credibility, he is condemned by 

his own testim:>ny. When confronted with an entry in the Greensburg telephone 

directory which alleged 'that he was a licensed trans:r;:x:>rter of hazardous waste, 

Mr. Lutz admitted three t.ixres to lying in his phone advertisement (lying was 

his phrase) (see N.T. 150-152) his only excuse being that his corrpetitors lied 

too. The next m:>rning Mr. Lutz tried to recant his testinony by alleging that 

he had obtained a license from EPA. The problem with this recantation is that 

EPA simply does not license trans:r;:x:>rters of hazardous waste; it has no authority 

to do so under its enabling legislation. DER, which does have the authority 

to license such transporters under Act 97, denied Mr. Lutz's application for a 

transporter's license. 

rt' s hard to believe that this recitation of Mr ,. Lutz's noncompliance 

is not yet concluded but one rrore incident needs to be discussed. On April 22, 

1982 Mr. Charles E. Lutz violated the Solid Waste Management Act by dumping 

sewage sludge Wl.'thout a pennit at his property off Route 30 in Hempfield Tavm­

ship. T.he DER enployees who investigated this incident, Rita A. Coleman, a 

soils scientist and Randall Walton, a solid waste specialist, were able, by using 

their eyes and noses to ascertain that sewage sludge and an oily substance 

had been d~ on Mr. Lutz's property. Unfortunately, they were not able to 

doCument this: unJ?Emllitted cJurr;:>ing with photographs and sample~. 

Mr. Walton did take samples of the :r;:x:>nded substance in a sample bottle 

but Mr. Charles Lutz, after rushing to the scene in his truck, grabbed the 

sample bottle fran Mr. Walton's hand and threw it in the back of his (Mr. Lutz's) 

truck. Then he wrestled with. Miss Coleman-a physically slight 'WOman--when she 

refused to hand her cam:ra to Mr. Lutz. When Miss Coleman tossed the cam:ra to 
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Mr. Walton in an effort to be rid of Mr. Lutz's harsh anbrace, Mr. Walton dropped 

the carrera and Mr. Lutz, mvi.ng with surprising force and swiftness for one 60-years 

of age retrieved and opened the camera. The nost surprising thing about this 

incident is that Mr. Lutz did not seriously deny any of the above conduct. He 

nerely described his anger at DER for not granting him any nore permits. 

This son:y record of flagrant misconduct and duplicity satisfies both 

parts of §503 (c) • Not only does it dem:>nstrate multiple violations of the Solid 

Waste Management Act, it also dem:>nstrates a canplete lack of trustworthiness on 

behalf of Mr. Lutz--i.e., a decided lack of ability and intention on the part 

of Mr. Lutz, and therefore of his alter-ego, Vik-Kel, to canply with the Solid 

~·laste Management Act. 

.COI.OlJSIONS OF IAW 

1. The board has jurisdiction over the partie~ and subject matter. 

2. In a penni.t denial case the applicant has the burden of proving that· 

DER abused its discretion or violated law in denying the application; Vik-Kel has 

failed to neet this burden. 

3. The disposal of solid waste without a permit fran the department is 

unlawful under Section 501 and 610 of the Solid Waste Management Act, the Act of 

July 7, 1980, P.L. 380, 35 P.S. §§6018.501 and 6018.610. 

4. The disposal of solid waste contracy to the rules and regulations of 

the Enviro:nmental. Quality Board is unlawful pursuant to Secti'?n 610 of the Solid 

Waste Management Act, 35 P.S. §6018.610. 

5. The disposal of solid waste contracy to pennit conditions is un­

lawful pursuant to Section 610 of the Solid Waste Management Act, 35 P.S. §6018.610. 

6. The depart::ment may deny a permit if it finds that the applicant has 

failed or continues to fail to canply with the Solid Waste Management Act; any 

-125-



·. 

other envi.J;onmental statutes or conditions in a pennit issued by department; or 

if the department finds that the applicant has shown a lack of ability or inten­

tion to cat'IPlY with environmental statutes,. regulations or peD:tlit conditions, as 

indicated by past or continuing violations. See Section 503.(c) of the Solid 

Waste Managena1t Act, 35 P.s. §6018.503(c). 

7. Hindering department employees in the perfo:rmance of their duty to 

investig;a:te unauthorized disposal of solid waste is unlawful. See Section 610 

of the Solid Waste Management Act, 35 P.S. §6018.610. 

8. The department has a duty to ensure that the land disposal of sewage 

sludge does not create environmental hann, a public health hazard or public nuisance. 

Article I, Section 27 of the Pennsylvania Constitution; Sections 102 and 104 of the 

Solid waste Management Act, 35 P.S. §§6018.102 and 6018.104. 

9. The dep~t has the authority to establish the standards and con­

ditions under whi.ch an activity which creates a danger of pollution of Ccrra:ronwealth 

waters shall be conducted. Section 104 (7) of the Solid W~te l-1anagement Act, 35 
I 

P.S. §6108.104(7); Section 402 of the Clean Streams Law, the Act of June 22, 1937, 

J?.L. 1987, as anended, 35 P.S. §691.402. 

10. The department cannot issue a per.m.it that would have the effect of 

increasing the heavy· metal concentrations in soil that already exceeds the rcax:imum 

safe levels of heavy metals. Article I, Section 27 of the Pennsylvania Consti tu­

tion; 25 Pa. Code. §75.32 (cl (1}. 

11. Sewage sludge must be incorporated within twenty-four (24) hours 

after applic.ation. 25 Pa. Code §75. 32 (c) (2) • 

12. Sewage sludge is not be be applied to saturated or frozen ground. 

25 Pa. Code §75. 32 (c) (_3). 

13. Sewage sludge shall be applied so as to: prevent pending. 25 Pa. 

Code §75. 32 (~) (4}. 
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14. Sewage sludge shall be applied so as to prevent runoff. 25 Pa. Code 

§75.32(c)'(8). 

ORDER 

AND~, this. 13th day of July , 1983, Vik-Kel 's appeals frc:m DER's 

denial of Vik-Kel' s applications 600828 and 600976 are both dismissed • 

. ENVIRONMENTAL HEARING OOARD 

DATED: July 13, 1983 
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Docket No. 82-157-H 
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B-43: ii/19 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

NORI'HE..Z\ST I.Al.'ID DEVELOPr-lENT C01PAHY , INC. Docket No. 82-210-H 

v. .· 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and MR. Al.'ID !1RS. STANLEY HISLITSKY, et al. and 
SENA'IOR JAHES J. RHOADES, Intervenors 

Solid Waste Act 
Pennit denial 

ADJUDICATION 

By the Board, July 15, 1983 

PRCX:EDURAL HISTORY 

Sc:met:i.ne prior to Nay 7, 1982 Northeast Land Develorxrent CatJ9any, Inc. 

(:brt..."'least or appellant) filed \rith DER an application for a pennit for a solid 

waste disposal site proposed to be located in a rxine pit otmed by Beltrami Enter-

prises, Inc. located in Kline Township, Schuylkill County. On !-1ay 7, 1982 

DER, through its solid \<Taste facilities supervisor, David J. Larnereaux, issued 

a letter identifying the al:xJve application as I.D. lb. 300690 and requesting 

additional info:r::mation concerning side slopes and cc::xrpliance history. By letter 

dated July 28, 1982 DER denied Northeast's application I.D. No. 300690 citing 

6 reasons. Four of these reasons discuss alleged problems with the site, the 

sixtl1 reason asserts that canplete answers have not been provided to DER' s can-

pliance history questionnaire, m::xlule 10. The final reason stated is that " [ t] he 
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Depart:rrent has detennined that the applicant lacks the ability or intention to 
.. 

canply with·the Solid Waste Management Act". Northeast prcraptly filed an 

appeal fran DER 1 s denial and on November 17, 1982 it filed its pre-hearing 

memorandum. 

DER answered appellant 1 s pre-hearing rnerrorandum by filing its o.vn 

pre-hearing rnerrorandum on December 2, 1982. DER asserted and Northeast did not 

deny that a copy of DER 1 s pre-hearing m2110randum was served upon Northeast on 

or about December 3, 1982. 

In its pre...;hearing :rne.roc>randum DER asserts that Mr. Louis Beltrami, a 

principal of Beltrami Enterprises, Inc. and Northeasi;. had a long standing associ­

ation with organized cr:i.Ire. DER attached to its pre-hearing rnerrorandum a 1980 

Pennsylvania Crime Ccmnission report upon which it relied to support its asser­

tions concerning Mr. Beltrami. It was not until the morning of the first date 

set for hearing in the above matter, March 15, 1983 (3 1/2 rronths after its 

receipt thereof} that Northeast brought to the attention 9f either DER or the 

EHB that it considered DER 1 s pre-hearing narorandum to contain scandalous or 

inpertinent subject matter. Even then, Northeast did not attempt to have the 

DER pre-hearing merrorandum stricken in whole or part but rather presented a 

notion ••• "that each. and every member of the Environmental Hearing Board dis­

qualify himself fran sitting in determination of this hearing by reason of ad-

verse interest or prejudice" • The notion asserted no grounds for any adverse 

interest. The notion for recusation stated as a ground for prejudice, that the 

nanbers of the Environmental Hearing Board, having read the pre-hearing rnerroran­

dum and attached 1980 Cri.me Carrmission Report would be so "inflame [d]" as to 

ccmpletely· lose their "ability to make a fair and reasonable decision". 

The hearing examin:er at the hearing of March 15, 1983, then Chairman 

of the EHB, the Honorable Dennis J. Harnish, allowed oral argurrent at side bar by 
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cotmsel for DER and Nol:theast on Northeast 1 s notion. During this side bar con-

ference counsel for Northeast was infonned that Mr. Harnish had read the DER 

pre-hearing narorandum but not the attached Crime Ccmnission Report and that, 

to the best of hi.s understanding, neither of the other two members of the l:::loard 

had read even DER 1 s pre-hearing merrorandum. Mr. Harnish also infonned Northeast 1 s 

counsel that reading DER 1 s pre-hearing rrerorandum had not, in his opinion, robbed 

him of his ability to make a fair and impartial detennination. Mr. Harnish 

also volunteered, as a courtesy to Northeast 1 s counsel, that in his opinion recusal 

of the entire EHB. would deprive Northeast of a meaningful opfX)rtunity to obtain 

revi:~ o;e DER • s pel:Illit d.erdaJ., i.e. , . that Carmonweal th Court and the various Courts 

of Ccmron ~leas would probably refuse to take jurisdiction over any original 

action filed by Northeast to obtain review of DER 1 s penni t denial on the basis 

of such. doctrines· as (Northeast' sr failure to exhaust statutory and administra­

tJ."ve remecii'es. 

In ~i:te. of the above staterren.ts and advice, Nqrtheast 1 s counsel failed 

to withdraw h:ts· notion or J.W.t its applicability to Chai.:rman Hanrlsh. Therefore, 

after hearing argunent · fran bo~. counsel, Mr. Harnish recessed the proceeding 

and repaired to his office where he conducted legal research on the notion and 

discussed the ma,tter wi:.th. one of the two other members of the EHB, the Honorable 

Anthony J. Ma.zullo, Jr. , 

On the. basts of thi.s research and this discussion, Mr. Harnish, UI;X>n 

reconvening the hearing, denied Northeast 1 s notion. Mr. Harnish 1 s reasons for 

denial as· stated on the record on March 15, 1983 were as fol~ows: 

"At this I?Otnt in tiJ:ne, we 1 re going to deny 
tbe ·;nption. The. reasons for denying the :rrotion are 
ba.si:CGilly two. The first reason is that it 1 s the duty 
and function of the Environmental Hearing Board, as I 
understand it, to hold hearings and issue adjudications 
on matters· that have been properly appealed to it. It 1 s 
a duty we take quite seriously. 
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And we note, and have, in fact, advised the 
.. Appellant' s_ attorney that if we did recuse ourselves, 

ail three nanbers of the Board, it's quite< probable 
that the Appellant would have no legal chance. to oh:­
tain. the relief that they solicit here, because 
C.Cll.l10C>nweal th Court would probably tum them down on 
the, legal groun.dS-. 

The. second reason is that even though. the 
:s.oar:d is very - and each of the members of the. 
Board - are very concerned. about M:>tions for Recus­
a:tion and are very concerned that the public at large 
dbesn't perceive us· and, in fact, that we don't sit 
on cases that we shouldn't sit on, we have to put~ 
this: matter in perspective. 

I should state for the record that I have 
revi.ewed the pre-trial memorandum of the Carmonwealth, 
but I have not reviewed the portions of· the crirne 
Q::::!rr'mi.ssion report that are apparently· attached to 
that pre-trial :rcerorandum~ 

It has been the position of the Board in 
other matters that a pre-trial memorandum does not 
evert rise to the dignity of a pleading. It 1 s merely 
for the Board 1 s convenience so that we know what 
fOSitions the various parties are likely to take in 
a matter. 

I 
However, assuming for the sake of this argu­

m:mt that a pre-trip..l :rcerorandum is a pleading, we feel 
that the rel±ef requested by the Appellant goes beyond 
the relief that could be requested, for example, in a 
Ccm'l'Pn Pleas Court. 

There are rrotions to strike scandalous and 
~r:tj:nent matter fran pleadings,. and such motions 
are Saootilnes .granted by: the court. But after re­
sea,rch, I arn unaware of any situation in which a 
court ha.s· been so prejudiced by rrerely reading a 
pleapj:ng that they decided that they wouldn 1 t sit 
oothecase. · 

And I think the reason for that goes to 
the ba.s.i:s of th~ adversarial system of law in this 
country: namely, that pleadings are pleadings, and 
evidence is evidence; and they are two very· differ:­
ent concepts. 

So the. fact that sarebody puts. sane.thing: 
even~ in a. pleading, .. which is sworn· to, as opposed 
to a pre:-tria.l rnernorandum, which is. not .. , doesn't 
make, it evidence in a matter. 

And for this other reason, we are also going 
to deny the Motion for Recusation •.. " 



Following the above denial of the notion for recusation on the record, 

the hearing examinez; without objection, granted the petitions to intervene of 

Mr. Richard P. Misliktsky, Esquire (in absentia) and of the Honorable James 

Rhoades, Senator fran the 29th Senatorial District. 

DISCUSSION 

In cases where a disappointed applicant appeals fran DER 1 s denial of 

its application, the board 1 s regulations inq;:x:>ses the burden of proceeding and 

burden of proof q:x:>n the applicant, 25 Pa. Code §21.10l(c) (1). In spite of 

this· requirement, of which its counsel was advised, Northeast failed to call 

a single witness. 

record: 

Instead, Northeast 1 s counsel made the following statement on the 

"The point that I would like to bring forth 
is that, under the circumstances, despite your·. denial 
of the mt±on, the Appellant stills feels that it can­
not have a fair presentation of its burden to overcana 
the denial of the DER because of its pre-trial :rneno­
randtnn. 

W,h.ile it may not have the dignity of evidence, 
it's still a prevasive document which has been sul::mi. tted 
to the trier-of-fact, and that as a result of which, 
the Appellant, Northeast Land Developnent Carpany, no 
-matter what it ·presents and no matter how high its bur­
den is met as concerns the allegations listed in the 
denial, it could not prevail; and that without saying 
or even intoning that perhaps the J?oard would be pre­
judiced, the mere fact that the document exists, the 
aura of prejudice has been raj.sed, and the inability 
of the Board to make an impartial decision is patent 
in the document; and as such, the Appellant will not 

· proceed .further and will elect to stand on the records 
· and documents that have been sul::mi.tted or will be 
·suhnitted by stipulation here." (Emphasis supplied) 

Folla.ving Northeast 1 s election not to present testimJny, the entire 

application for Northeast 1 s proposed landfill site was admitted by stipulation 
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as Exhibit No. S-1. The only other exhibit which was admitted (as appellant's 

Exhibit 1) was a letter dated May 20, 1982 which Northeast's counsel asserted 

sending to DER but which DER denied receiving. 

The record in this matter was then closed and DER' s counsel made an 

oral notion for surnnary judgm:mt. A briefing schedule was set and briefs have 

nCM been received fran Northeast and DER. This Adjudication was drafted by 

Dermis J. Harnish, Esquire, upon request and under authorization of the EHB 

and has been reviewed and approved by the sitting members of the EHB. 

A. The merits 

Due to the sanewhat unusual procedural posture of this case there can 

be little or no sunmation of the testi.rrony since there was a.lrrost none presented. 

Moreover, little or no discussion of the documentary evidence is rrerited. North­

east's brief failed to derronstrate how the application cu;d/or its letter of 

May 20, 1982 supplied the info:rrna.tion stated to be missing by DER 1 s denial 

letter of July 28, 1982. 

Northeast as the "WOuld-be permittee clearly has the burden of proof in 

this ma.tter. Tow.nan:1,-p of MiddZe Paxton, et aZ. v. DER, EHB 80-127-W, (issued 

June 30, 198~ 1981 EHB 315. It has just as clearly failed to make any showing 

that DER has abused its di.scretion or violated law in denying Northeast' s per­

mit. Thus, we uphold DER 1 s denial. 

B. The recusation issue 

The parties have chosen to answer and brief the Northeast's notion 

for recusation even though that rrotion had been denied at the hearing. In one 
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sense there is no need for a further discussion of this matter. Northeast sought 

no reconsideration of the notion by the hearing examiner or by the board en bane. 

25 Pa. Code §21.122. The propriety of the hearing examiner's ruling is therefore 

not for this board, but rather, for a reviewing court (if any) to determine. 

Nevertheless, as a courtesy to any reviewing court and by way of accarodation 

to the parties, we adopt the hearing examiner's ruling on Northeast_' s rrotion 

for recusation as well as the reasons he stated for said denial. 

Ih so doing we start fran and adopt the proposition, cited by North-

east t s counsel, that: 

"A fair trial in a fair tribunal is a basic require­
ment of due process ••• that due process applies to 
administ.rati:ve agencies just as it does to courts ..• that 
admini.strative tribunals must be unbiased and must 
avoid even the appearance of bias to be in accor-
dance with. principles of due process. Dayoub vs. 
Commo'YLbJeaZth of PennsyZvania, State DentaZ CounaiZ 
and Examining Board, 453 A.2d 751 (Pa. Ccrrm:mwealth 
1982)" 

This general proposition, however, doesn't resolve the question of 

whether the hearing examiner's review of DER' s pre-hearing nanoranda impaired 

Northeast's ability to obtain a fair hearing before that examiner. 

In this· regard we note that Northeast has the burden to show both that 

the canplained of matter in DER' s pre-hearing :rrerrorandum was scandalous and 

impertinent and that exp:Jsure of the trier-of-fact thereto caused bias and 

prejudice. CorrrmorMeaZth v. Counai·z, 491 Pa. 434, 421 A.2d 623 (1980). We do 

not believe that Northeast has shouldered either part of this twofold burden. 

Tunrlng first to the issue of whether the allegations in DER~ s pre-hearing 

:rrerrorandum were scandalous and impertinent we note, as stated in Goodrich-Arnrarn 

2d §1017 (p) :8 (at page 59) "Facts not material to the issue are impertinent and 

if reproachful, are scandalous." Conversely, of course, even reproachful facts 

are not scandalous if relevant and ma.terial. 
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The instant appeal arises fran DER' s denial of Northeast's application 
.. 

for a solid waste disposal site. Pursuant to §503 (c) of the Solid Waste Manage-

rrent Act, 35 P.S. §6018.503(c), when reviewing a permit application for a solid 

waste management pe!:I!ri.t_ DER_is··~··t:o-~d its:.duty .shall be to consider 

whether the applicant and, in the case of corporate applicants, the principals 

thereof, na~ ~eitonstrated the ability or intention to ca:npl y with the Solid 

Waste Management Act, as well as other cited acts. On-going close contact be­

tween an appliGant and organized crime certainly would seem to be relevant t6 

and material to the issue of whether said applicant possessed the requisite 

.intention or ability to ca:nply with any statute. Therefore assertions of such 

contacts even though"reproachful" would not fall within the definition of scan-

dalous and .i.npertinent subject.matter and thus. would not be stricken fran 

pleadings. Quick v. Lichtenwalner, 84 D & C 546 (1952); DeMeo v. Bullock, 55 

D & C 2d 789, 60 Del. C. Rep. 40 (1972). 

Even asSI.lllling arguendo, that DER' s pre-hearing _mem.Jrandum did contain 

scandalous- and .i.npertinent assertions, Northeast still has failed to demonstrate 

that the rrere exposure of the hearing examiner to these assertions caused hitn 

to becare bia.sed or prejudiced against Northeast. 

In Counc'CZ ~ $Upra, the prosecutor, in seeking a continuance, made repre-

sentations to the trial court concerning the testirrony of a witness he could not 

locate. Counsel asserted that the missing witness drove the defendant's get­

away car •.. The continuance was granted but this witness remained unavailable at 

the ~ of trial. Defendant-appellant contended that the t;'ial judge should 

have recused hi.lnself on the ground that his knavledge of the proposed testimony 

prejudiced him against the defendant-appellant. In affirming the trial court's 

verdict, the Supreme Court no:ted that a judge's refusal to recuse himself will 

not be reversed absent a clear abuse of discretion. Crawford's Estate, 307 
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Pa. 102; 160 A. 585 (1931). M=>reover, the court held that as between judicial 

fact-finders and lay juries, the fo:r::roor were m:>re capable of disregarding prej­

udicial evidence. Indeed, the court stated " ••• it is the essence of the judicial 

function to hear or view preferred evidence ..• and to decide whether or not it 

should be admitted into evidence •.. For us to accept appellant 1 s oontention 

[that the rrere exposure to prejudicial evidence is enough to disqualify a 

judge] would be, in effect, to find disqualification of a judge to be_ a judge. " 

Commonwealth v. Green, 464 Pa. 557, 561 347 A.2d 682, 683 (1975). 

Northeast attenpts to distinguish Counai Z ~ supra by asseting that the 

pre-hearing rrenorandum in this case is sc::mehow ~ prejudical than the sumnarizeci 

testirrony in Counai Z ~ -supra. It's hard to imagine how sarething could be rrore 

prejudicial in a criminal trial than staterrents implying that the defendant 

"did it". This would-be distinction doesn 1 t wash. Also inapposite is Northeast 1 s 

suggestion that because CounaiZ~ supra involves a criminal matter (which involves 

a higher standard of proof than an administrative hearing) a little prejudice 
.-

isn 1 t so hannful. We agree with DER that if any distinction should be made 

about the impact of prejudicial evidence on a trier-of-fact as between criminal 

and administrative matters, the higher standard should be assigned to the crim:in-

al matters where the potential for loss of liberty (and t;:erhaps even of loss of 

life) is present. Finally, with. regard to this· argument, we note that according 

to EHB practice a pre-hearing roenorandum does not even constitute a pleading 

IlUlch less evidence. Just because a party makes assertions in a pre-

hearing rrenorandum doesn 1 t mean that the hearing examiner assigns probative 

value to such assertions. As the trial judge said in CounaiZ~ supra (as quoted 

by the Suprerre Court in its opinion), 11 [T]he difference between the expectations 

of counsel as to what their witnesses will say and the realities of their testi­

:rrony are _a phenorrenon well known to Court and cotmsel. 11 Thus, we hold that even 
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if Northeast had derronstrated that DER' s pre--hearing rrem:Jrandum contained scan.,-
.. 

dalous: matter the hearing examiner 1 s review of this matter. would not support 

Northeast 1'sc rootion. 

FINDmGS OF FACI' 

1. The application #300690 sutmitted by Northeast for a landfiil pennit 

in Kline 'l!ow:rrship 1 Schuylkill County was not canplete for the reasons; stated in 

IDER 1's. a.en±ai letter of July 28 1 1982 - a copy of 'Which is attached hereto as 

Exhibit. A .. 

CON:WSIONS OF I.Rfl 

1. The board has jurisdiction over the parties and subject. matter. 

2 •. The applicant (Northeast) has the burden <;>f proof in a. ~nni t 

denial case. 

3. The appellant (Northeast) has failed. to deroonstrate that DER 1 s 

denial of its application was arbitrary, capricious or in violation of law. 

4. In order to support its rrotion for recusation 1 the rroving party 

(Northeast) had the burden of proving that DER 1s m=rrorandum contained scandalous 

and impertinent matt& and that. exposure to this pre-hearing memorandum had caused 

the hearing examiner to becare biased against NortheaSt. 

5. Northeast failed to sustain its burden on both the above stated 

issues. 

6. A hearin<!:f examiner 1 s decision on a notion ro: recuse will not be 

disturbed unless it constitutes an abus.e of discretion. NO such abuse· of dis-

cretion took place in the .lmstant case. 
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ORDER 

AND NOW 1 this 15th day of July 1 19831 · Northeast's appeal is dismissed 

and DER's denial of Northeast's landfill permit application I.D.#300690 is sustained. 

DATED: July 151 1983 

EDWARD GERJUOY 
Member 
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OOROu""GH OF LAKE CITY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787·3483 

Docket No. 80-156-S 

Solid vlaste Act 
Order 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By the Board, July 15, 1983 

A pro'9Qsed adjudication in this matter •vas drafted by Dennis J. Harnish, 

Esquire, fonnerly Chaiman of the Environr:lerltal Hearing Board ~:,vho has been 

a~inted as a hearing examiner in the above-captioned r.1atter. In pre?<U"ing 

the proposed adjudication Hr. Harnish revie.ved the notes of test.irrony taken 

during a hearing held a.n ~-1arc.~ 9, 1981 as ~vell as the exhibits introduced during 

that hearing and b'"le post-hearing briefs filed by the appellant and DER. This 

proposed adjudication has been revie'led and adopted by the board. 

FTI-IDTI'lGS OF F'ACr 

1. 'i'he Borough of lake City is a nrunicipality located in Erie County, 

Penn!?Ylvania. 

2. For a period frcr.~ at least April 20, 1970 until August 8, 1980, 

the Borougl1 of lake City operated a solid waste disp:>sal site within the Borough, 
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located on property owned by the Lake City Municipal Sewer Authority along 
. 

Maple Road and situate on the bank of Elk Creek, a tributary to. Lake Erie. 

3. The Lake City solid waste disposal site required a solid wa5te 

managenent penni t. 

4. Lake City Borough haS never ·obtained a pennit to operate the 

solid waste disposal facility as required by the Solid Waste Management Act, 

the Act of July 31, 1968, P. L. 788, as amended, 35 P.S. 6001 et seq. 

5. Lake City Borough officials knew that such a :pennit was necessary 

b9 operate the facility. 

6. The Borough sold dumping permits to persons wishing to dispose 

of wastes at the site. These penni.ts were sold at least during the period from 

1973 through 1979. The price for a dumping permit was $7.50 per year and approxi­

mately 200 pennits were sold each year. 

7. The wastes deposited at the site included appliances, ccmnercial 

wastes, lumber, trees, brush, cans, pallets, oil cans, CflX tires, and residential 

wastes. 

8. In 1970 Lake City· Borough made application for a permit to oper-

ate a solid waste disposal facility at the subject site; however, the application 

was incanplete and not pursued by the Borough to penni t issuance. 

9. By letter dated December 4, 1978, the Borough was again advised 

to either close the site or obtain the proper permit. 

10. Lake City Borough officials agreed to close the solid waste disposal 

facility no later than November 1, 1979. 

11. On October 22, 1979 a meeting was conducted arrong DER, Lake City 

Borough and Erie County Department of Health officials to discuss the closure of 

site. The date for closure of the site was postponed to November 30, 1979. 
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12. At this meeting, Borough officials were advised of the disp:::>sal 

alternatives available to them. 

13. On or al:x:>ut July 16, 1980, a portion of the solid waste disposal 

site including wastes, soil, and vegetation broke away and slid into Elk Creek. 

14. Solid wastes fran the site were observed having entered into 

Elk Creek. 

15. Approximately sixty (60) to one hundred (100) feet of stream bank 

was strewn with wastes and the wastes extended approximately ten (10) to twenty 

(20) feet into the stream. 

16. Approximately two-thirds of the solid waste site had slid dav:n 

· the hillside. 

17. By certified letter, dated July 22, 1980, lake City Borough was 

fonna.lly advised by the DER's representative that the site had slid into Elk 

Creek and that that constituted a violation of the Solid Waste Management Act. 

18. lake City Borough received the July 22, 19ao letter as evidenced , 
by a signature on a retw:n receipt card. 

19. On August 8, 1980, the site was still open and wastes were being 

deposited by Borough employees. 

20. The wastes being deposited .on August 8, 1980 were Class II wastes 

as defined at 25 Pa. COde §75.33. 

21. Subsequent to the July, 1980 incident wherein portions of the site 

broke away into Elk Creek, the DER' s Office of Resources Management agreed to 

undertake certain remedial activities to aid lake City Borough in effecting a 

solution to the problem. 

22. Lake City Borough and the DER' s Office of Resources !1anagement 

entered into an agreement for the renoval of the wastes frcm Elk Creek and its 

flood plain and rede};X)si tion of the wastes onto the site. 

-142-



23 ~ The agreE!fCellt did not address entirely the ooncems of the Bureau 

of Solid Waste Management. 

24. Scrap metals and appliances were stored at the site and were still 

being so stoied as of March 2, 1981. 

25. On August 26, 1980, DER issued an order closing the site and 

requiring various remedial measures, including stabilization of slopes and pro­

viding a vegetative oover. 

26. The August 26, 1980 order is the subject of this appeal. 

27. A principal purpose for the issuance of the order on August 26, 

1980 was to supplerrent the obligationS of Lake City Borough under its agreerrent 

with DER' s Office of Resources Management. 

28. The site did not receive two feet of final oover rraterial as 

required by 25 Pa. Code §75.24(c) (2) (xxi) and as required by the DER's order. 

29. The detenni.nation of inadequate oover was made by the Regional 

Solid Waste Manager by obseJ:Va.tion of wastes being expos~ and by the Acting 
\ 

Regional Solid Waste Operations Supervisor. 

30. Full CC~tpliance with the vegetation and seeding requirements of 

the order oould not be detel:mined until a full growing season expired. 

31. The.Borough did not utilize the services of its engineer in 

closing the site. 

32. The consensus of the Borough Council in order to close the 

dumping si.te was to just close the access way and prohibit further dumping. 

33. Located on the parcel is a building described_ as a "srrokehouse" 

for firefighter training, and near the srrokehouse are barrels with contents that 

give off the odor of oil. 

34. Oil stains were seen on the ground adjacent to said srrokehouse. 
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DISCUSSION 

Like many municipalities throughout this Camonwealth, Lake City Borough, 

Erie County, {appellant) , for many years after the effective date of the Solid 

Waste Ma:nagem:mt Act, the Act of July 31, 1968, P.L. 788, as anended, 35 P.S. 

§6001 ei s,~q., operated a municipal landfill without the authorization of a 

parmit issued by DER. 

As long .ago as April of 1970, Mr. Russell L. Crawford, who was at that 

tilte an inspector for DER, advised the appellant that it was required to obtain 

a .pennit fran DER for the appellant 1 s landfill located on a parcel of property 

defined on the south by Route 5, on the east by Maple Street and on the west by 

Elk Creek (a tributary of Lake Erie which reports to the lake within a mile of 

the site). 

DER., ·on the basis of Mr. Crawford 1 s inspection, also advised appellant 

of certain operational violations including the dumping of wastes on the flood 

plain of Elk Creek as well as on the steep hillside leadj.ng fran the {roughly 

flat) top of the site down to said flood plain. 

A reinspection by Mr. Crawford, on July 1, 1970, indicated that the 

appellant had undertaken certain efforts to correct the problems noted in DER' s 

notice of violation. It had opened a small trench on the top of its site and had 

placed sare soil on the waste on the hillside. Mr. Crawford, h:Jwever, noted the 

absence of even a six inch daily covering of earth on the waste in the trenches 

and that the waste deposited therein was burning. Thus, on Noverrber 19, 1970, 

·Mr. Crawford again wrote to appellant concerning its violati<;>ns and again empha­

sized :the necessity for the appellant to obtain a penni.t for its site. 

Appellant again made an attempt to canpl y with DER 1 s directive, this time 

by having Hill and Hill engineers prepare and sul:mit an application for a Solid 

Waste Management pennit to DER on December 11, 1970. Unfortunately, the said ap­

plication was incanplete and although the Borough was so infonned, its application 

was never revised and no solid waste management penni.t was ever issued for the site. 
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Notwithstanding appellant's failure to canply with DER' s directives, 

a lengthy period of benign neglect followed the flurry of action in 1970. Indeed, 

it was not until December 4, 1978 that appellant was again infonred of the need 

to obtain a penni t or close its landfill. This notice was contained in a letter 

fran the Erie County Health Depart::m;mt (miD) which was perfo:oni.ng inspections, 

as DER's agent, under the Pennsylvania Solid Waste Management Act. 

On October 9, 1979, EOID, again wrote to the appellant and· this time 

the EX:liD ordered appellant to close its landfill by November 1, 1979. 

This letter finally attracted the attention of appellant's elected 

officials and on October 22, 1979 a neeting was held am::mg representatives of 

DER, EOID and appellant at which neeting the appellant agreed to close its site 

by November 30, 1979. 

Appellant's secretary, Joyce Andrews, and Mr. George Bax, President of 

appellant's council testified that the appellant did close its site pranptly 

after the October 22, 1979 neeting. However, Mr. Bax adm.}tted, on cross-examination, 

' 
that the site had not been closed in accordance with DER's regulations; e.g., the 

appellant did not even attempt to provide two feet of earth as a final cover 

(N.T. 151} • 

Appellz,ut's view of what was involved in closing its site is succinctly 

St1lllilB.rized by the following colloquy between Mr. Bax and the Hearing Examiner. 

(}\.t N.T. 153} 

"THE HEARING EXAMJNER: Do you think that 
you could just close the gate one day and not do a darn 
thing with i:t thereafter and that that ~uld be legal? 

THE WITNESS: Yes. I believe that was the 
consensus of council. 

THE HEARING EXAMnJER: No matter what was 
sitting there, all you had to do was close the gate 1 

not let anybody on there 1 and you'd have no IIDre 
problems? 

THE WITNESS: If we had no IIDre durrping, we 
figured we had no IIOre problems. " 
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Appellant figured incorrectly. On or about July 17, 1980 a .section 60 

·to 100 :feet .wide of the solid waste which had been dumped .on ·:the .steep hillside 

:.Slipped .into Elk Creek. rooreover, on :the day Mr. Crawford witnessed the after­

·math of .this "waste sliden, August 6, 1980, he also witnessed .the dumpirlg of 

additional .solid wastes at the allegedly closed site from one .of appellant's 

trucks. The "testim::my of Sean D. Johnston driver of :the truck and .at that time 

. .a CRI1\ .anployee of appellant's as well as the testirrony of his supervisor, Dale 

Vogt, appellant's superintendant, indicate that this was an isolated incident 

and .invOlved only tree branches. This incident, nevertheless, provides a para-

digm of the rather cavalier attitude displayed over the years by the appellant 

toward its responsibilities under the Solid Waste Managerrent Act. 

We are not unmindful of the appellant's limited resources and we carm::md 

the appellant for continually attempting to address its problerns. 1 We also can-

mend DER's Division of Stream Improvement which Division cooperated with appellant, 

after the waste slide, to redeposit sane of this waste in.;new trenches on top of 
\ 

the site and to insure that this area was covered and reseeded. 

Unfortunately, the appellant's efforts, even as aided by the Division· 

of Stream Improvement, were just not sufficient to bring its site into a:ropliance 

with the Solid Waste Management Act and the regulations thereunder. The entire 

site was not covered with two feet of earth; wastes protrude fran the ground in 

places. Moreover, a substantial pile of scrap :rretal including a box car, water 

tanks, appliances, spouting and scrap metal is located on the site. The site 

also includes a number of drums of an oily substance ·and a reservoir of the sane 

substance wqich substance is allegedly utilized to produce srroke in the fireman's 

training shanty located on the site. It is not clear fran the record what official 

·connection, if any, the £i:rema,n have with the appellant, but as owner 

1. In this regard, we note that appellant charged .users .of its dump pennit 
.fees over the many years it operated this site in violation of the Solid Waste 
Management Act. Perhaps had appellant plowed sare of this rroney back into its 

ha
landfi:ll f>¥ plowing under the waste exposed thereat, the instant ·order need never 

ve been ~ssued. 
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and occupier of the site the appellant has responsibility under both camon la'l.'l 

and The Clean Streams Law and Pennsylvania Solid Waste Management Act to police 

all activities thereupon. That this material had not been properly handled 

is evidenced by the oily ground surrounding these drums. 

On August 26, 1980 DER. issued an order closing the site and requiring 

certain remedial steps including rercoval of the scrap xretals, refraining fran 

bum.ing solid wastes on the site, diverting surface water to and stabilizing 

steep slopes thereon to minimize the chance of further slides, providing a final 

ccmpacted cover of 2 feet throughout the site and seeding and mulching all dis-

turbed areas on the site. 

As to the closure position of the order there can be no doubt that it is 

supported by the law and facts; no person or rro.micipality can operate a landfill 

on its property without a pennit fran DER. Joseph C. DeZeniak d/b/a St. CZair 

LandfiZZ v. DER, 24 Pa. Cnwlth. Ct. 577, 357 A.2d 736 (1976}; John T. Ryan v. DER, 

30 Pa. Otwlth. Ct. 180, 373 A.2d 475 (1976). With regard-/to the remedial portion 
\ 

of the order we are mindful that it is DER which has the expertise in fashioning 

orders to address violations of the acts it enforces; this OOard will reverse or 

m:xlify a DER order only if we find that DER abused its discretion in issuing 

that order; Baughman v. Commo'YQJ)eaZth, DER, 1979 EHB 1; Agosta v. Commo'YQJ)eaZth, 

DER, 1977 EHB 88; Pisani v. Commo'YQJ)eaZth, DER, 1975 EHB 117. 

In view of the circumstances discussed alx>ve we can't find DER' s order 

to be excessive. If anything DER has been too lenient with appellant. Had ap­

pellant's landfill been properly closed in 1970 or even in 19?8 the unfortunate 

"waste slide'' of 1980 may never have occurred. 

Appellant argues that DER is sanehow estopped by virtue of the contract 

between the DER Division of Stream Inprovement and appellant fran insisting upon 

compliance with the Solid Waste Management Act. We disagree. Not only w:mld 
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this be bad public policy, chilling the desireable cooperation between levels of 

government faced with a camon problem, we also hold that on this affinnative 

defense the appellant has the burden of proof. Appellant failed to point out 

any provision of the aforesaid contract which in any manner liini ts the authority 

.DER exercises in the instant order and thus failed to shoulder its burden of proof. 

Appellant also argues that pursuant to §ll(a) of the ffi~, 35 P.S. 

§6011 (a) , DER may only issue an order against a :rm.micipality if it I'Clo3kes certain 

tha D= f 'led to mak th fll1' dir',gs. 2 Appellant findings and appellant asserts t :='\. ~ e ese • 

apparently ignores the fact that there is no such procedural precondition to §6 (9) 

of the SWMA 35 P .s. §6006 (9) , the section of that act tmder which the order in 

question was issued. Note that in City of York, et al v. Comm., DER, 26 

Pa. Onwlth. Ct. 603, . , 364 A.2d 978 (1976), orders issued to :rm.micipalities under 

§6 (9) were upheld without any such showings. Moreover, DER did make findings in 

its order that contents of the appellant's solid waste disposal site entered 

waters of the Commnwealth and this is nuisance per se unqer Section 307 of the 
\ 

Pennsylvania Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as arrended, 

35 P.S. §691.307. 

Appellant finally argues that it has been unconstitutionally deprived 

of its· property by the limitation of access provision of the order. In the 

first place, :rm.micipalities, as creatures of the state, simply have no due process 

rights vis a vis the Commonwealth of Pennsylvania. DER v. Borough of Carlisle, 

16 Pa. Qnwlth. Ct. 341, 330 A.2d 293 (1974). In addition, the clear import 

2. The Solid Waste Management Act in effect on the date the instant order 
was issued was repealed by a new Pennsylvania Solid Waste Hanagement Act, Act 97, 
July 7, 1980, P.L. 380, 35 P.S. §6018.101 et seq. but note in the current pocket 
part of Purdon's at page 35 a SAVJNGS CLAUSE which specifically states that orders 
issued under the old Solid Waste Management Act remain in full force and effect. 
F<;>r what its worth, the new act,, in §§104 (7) and (13) , continues to supply DER 
WJ.th the authority to issue the order in question without making a finding of 
nuisance as a condition precedent. 
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of the access limitation portion of the order is to ensure that the site will 

stay clo~ed "as a solid waste site". Once the ranedial activities conten'plated 

by the order have been canpleted; nothing therein prevents appellant fran utilizing 

its site in any other lawful manner. 

Finally, with regard to the scrap pile described above, while it may 

be true that 25 Pa. Code §75.28 (h} pennits the storage of scrap metal under con-

ditions intended to prevent vector and rodent hal:borage, the scrap metal on 

appellant's site is not stored in this manner and, in addition, appellant has failed 

to denonstrate, as required by 25 Pa. Code §75.28(h), that it has a market for said 

scrap. 

1. 

of this appeal. 

2. 

CX>NCUJSIONS OF I./tM 

The board has jurisdiction over the parties and the subject matter 

I 
\ 

Lake City Borough has operated the solid waste disposal facility 

fran at least April 20, 1970 until August 8, 1980 without a permit in violation 

of the Solid waste Management Act. 

3. Lake City Borough has not properly closed the site in compliance 

with the regulations. 

4. Elk Creek is a water of the Carm:>nwealth as defined in The Clean 

Streaxt!S' Law. 

5. Tfle entry of the s6lid wastes into the waters ~f the Carm:>nwealth 

on July 17, 1980 constituted pollution of said waters of the Camonwealth. 

6. The order under appeal was a reasonable exercise of the depart­

ment 1 s enforcement pc:Mers. 
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ORDER 

A!Nl'J· NOW, tb±s 15th day of July , 1983., the appellant's appeal 

±s dismissed and DER's order is sustained. 

DATED: July 15, 1983 

~~B-ANTHONY J. , JR. 
Manber 

~r.· 
EDWARD GERJUOY 
Member 

-..~so-



1';'-43: 1!.,'7f) 
• . . (, . . " ' ,t)t '• ~ .. 

·'} 

C0/,4MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PE::-lNSYLV ANIA 17101 

(717) 787-3483 

CCOLSPRTI~G 'IQ\·]l~Sh'IP·, et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF .ENVIRONMENTAL RESOURCES 
and HIGBEE/STRu"WERS, Perrni ttee 

Docket No. 81-134-G 

Solid Waste Iolanagement Act 
Residential Septage AgricUltural 

Utilization 

.. 
ADJUDICATION 

By: EdvTa.rd C-erjuoy, !·!eml:er 1 August 8 1 1983. 
.f •• 

This matter cernes before ti1e Board under the follm'ling circumstances. 

On July 31 1 1981, t.mder the authority of the Solid Haste Hanagernent Act, 35 P.S. 
. .. 

§§6018.101 et seq. ("ffi·iJ:·1A") 1 ti1e ·De:\:-"!C!.rtment of Environrrental Resources ("DER") 

issued a permit to Jeffrey Higbee ("Higbee") allmV"~g him to dispose of ":;e\\-age 
. . . 

sludc;e" on farm land o,.,.,ned by Richard Struthers ("Struthers") in I•ercer. 

County·. (t.'1e "site"). Issuance of tiri.s permit was timely appealed by Coolspring 

'lb\vnshi? ("~ms1"li.p"). at EEB rocket No. 81-l34-H1 and by Reverend and Hrs. Ibnald 

Linteln>an ana other residents in the area of t.i-:le site (the "Citizens"), at 

EHB l):)cket No. 81-151-H. The ·citizens all~edly also petitioned for su:::ersedeasl 

alb'xlugh the docket does not list any suc.'1 petition. 
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In any event, hearings on this matter began on February 4, 1982 

and did not conclude. tmtil October 27, 1982,. after thirteen days of hearings. 

Dul:ing; these hearir1g$ the Citizens' appeal was consolidated with the 'Ibwnship • s 

appeal,. under the single I:bcket No. 81-134-G (EHB Order, February 10, 1982). 

The parties also agreed that. the hearing on the Citizens' supersedeas petition 

w::>uld be consolidated with the hearing$ on the rrerits of the consolidated 

appeal a't. I:ocket No. 81-134-G (N.T. 416). At the close of the hearings, on 

Octorer 27 , .. 1982, the Board was inforrred (N.T. 2539) that the. Carmon Pleas 
. . 

. . 

Court of Mercer . County .had issued a stay preventing Higbee from exercising. iris 

permit. Shortly thereafter the Board received a copy of an order ·dated 

"tbvember 19, 1982, from DER to Higl:ee, suspending the penni t until March 15, 

1983. Since this March 15, 1983 date was past the date when the parties' post-

hearing briefs on the merits of this consolidated appeal were due, the Board 

decided a separate ruling on the supersedeas petition woUld be pointless; a 

ruling on the rreri ts could re produced alrrost as rapidly as a ruling on the 

supersedeas t:etition · and (until March 15, 1983 anyway) the Board's failure to 

rule on the supersedeas t:etition could not cause harm to any of the parties. 

Actually, because of various requested and granted extensions of time, filings 

of post-hearing briefs were not conpleted until April 21, 1983. All of the 

parties filed post-hearing briefs, and they all included sugg.ested findings of 

fact and conclusions of law, as required by the Board's Rules, 25 Pa. Code 

§2LllG(b). 

The Board'·s intention to defer a ruling on the supersedeas petition 

in fa'V'Or of a ruling on the :rrerits was expl.ained to the J?arties on several 

occasions (N.T. 2540, EHB Order, Octol:er 28, 1982 and letter from Board to the 

parties, December 14, 198:2). N:i. objection to this intention has been filed by 
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any of the· parties. 'Iherefore, this adjudieation is concerned solely with the 

:rrerits of this consolidated appeal, and mx>ts the petition for supersedeas 

originally filed (if indeed it ever was filed) by the Citizens at D:>cket No. 

81.:..151-H. For reas9ns explai11ed oolow, we have not overturned the penni.t, but 

have nodified it sanewhat. 

FINDINGS OF FACT 

1. The appellants in this consolidated. appeal a:z:-e . Coolspring 'Ibwnship 

and -various citizens residing and/or owning pl;Operty in CoOlspring Township. 

2. Appellant COolspring 'lbwnship is located in Mercer County, 

·Pennsylvania. 

3. The citizen appellants include, inter alia, Reverend and Mrs. Donald 

Lintelman, Mr. and Mrs. ~1illiam Oehlbeck, Jr. and Mr. Joseph Hill. 

4. Appellants Reverend and Mrs. Donald Lintelman are individuals who 

resioe at 3524 Raspben:yStreet, Erie, Pennsylvania 16508, and own ;property located 

in Coolspring 'lbwnship, Mercer COunty. 

5. Appellants Mr. and Mrs. Hilliam Oehlbeck, Jr. and Mr. Joseph Bill 

are i..11.dividuals who own property and resi~e in COOlspring· Township, Mercer County. 

6. Appellee is the COrnrronweal th cf Permsyl vania, Department of Environ­

mental Resources, which _has the duty and responsibility of administering the 

Solid tvaste Management Act, the Act of July 7, 1980, P.L. 380, No. 97, 35 P.S. 

§6018~101 et seq., and the regulations duly. promulgated thereunder. - . ' 

7. Permittee is Jeff Higbee, 278 Latonka Drive, Mercer, Pennsylvania 1613 

8. On July 31, 1981, DER issued Higbee solid. waste permit No. 601886 

("permit") for the agricultural utilization of residential septic tank waste on 

property a ... ·ned by Richard Struthers in Coolspring Township, 1-Ercer County. 
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9. The ~rmit was issued in response to an application submitted 

:to the. :Department's :Bureau of Solid Waste Management, .1012 Water Street·, 

.·~aeadvililie., :Pennsylvania 1:6335., by 'Ibdd Giddings and Associates ("Todd Giddings"), 

·~nsUl•ting ~hydrogeologists on rehalf of Higl:ee. 

10. The permit :actually used the phrase "sewage sludga" instead of 

''lresidentia1 ·septic tank waste" (also ter:rred "residential septage" or "household 

·.11. '!he pemit application requested :pennission .to dis,FOse of residen­

ttial 'Se.ptage only • 

. 12. Page one of the permit makes the permit application part of the 

:permit DER granted. 

13. ·Page one of the permit requires oompliance with the provisions of 

·the application. 

14. DER never. intended that the permit w:>uld allow deposition of any 

:material ·other than residential septage. 

'15. During the hearing counsel for DER, after oonsul_ting his client, 

stipulated that the pe.rmit applied only to residential septage. 

16. The Connon Pleas Court of Mercer County has issued a stay preventing 

Higl:ee from exercising his pennit. 

17. On November 19, 1982, DER issued an order to Higbee, suspending 

the penn:lt until. ?-rf..arch 15., 1983. 

18. This November 19, 1982 order has ~en appealed .by the 'lbwnship 

ar..d bJ the Citizens, in appea:ls now consolidated at Doc:Jcet ·No. 82-295-G, under 
; 

this Board's Order dated March 4, 1983. ·· 

19. The appeals .at Ibcket No. 82-295-':'G .maintain that Higbee's permit 

.should have l:een re:wdked ·by DER, not merely suspended .• 

-154-



... ~. 

20. 'Ihe Township has charged that the proceedings in this matter 

have been r.arred by bias and prejudice against the appellants. 

21. The record does not support Uris charge (Finding of Fact 20) • 

22 ~ Higbee' s pe:rmi t application ·was prepared pri.rrarily by Matthew 

H. Kenealy III ("Kenealy") , a geologist for 'lbdd Giddings. 

23. DER's review of the pel;IIlit application was conducted primarily 

by Steven Socash ("Socash") and Donna Skinner ("Skinner"}. 

24. Socash is a soil scientist_ enployed by the Depart:nent for the 
. . 

Bureau of Solid tvaste 1-f..a.nagernent at its Meadville Regional .Office. 

25. Skinner is a hydrogeologist enployed by the Depart:rrent for the 

Bureau of Solid Waste Management at its ~dville Regional Office. 

26. Socash l::egan working for DER in June 1980. 

27. Socash is 24 years old. 

28. Socash·graduated from Penn State in 1979, with a B.S. in agronomy. 

29. Socash is a member of the Pennsylvania Association of Professional 

Soil Scientists. 

30. Socash' s review of the pe.imit application relied largely on his 

own examination of the site. 

31. Socash' s exa..rni.nation of the site included excavating backhoe pits 

and digging auger rorin<JS. 

32. Socash's review of the pe:rmit application relied largely on data ·. 

he hinisel£ had gathered during his examination of the site. 
' 

33. Socash visited the site a total of six times prior to DE:K'_s 

issuance of the pennit. 

34. During these visits Socash excavated at least 5 backhoe pits and 

made bet~veen 50 and 100 auger borings. 
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35. Skinner began WJrking for DER in February 1980 • 

. 36.. Skinner graduated from Allegheny College., Meadville, Pennsylvania 

with a major in geology and a minor in chemistry . 

. 37. Skinner's review of the permit application relied largely on her 

.38. Skinner's examination of the site included walking the site and 

dbserving ·the backhoe pits and auger J:::orings Socash had studied. 
. . . 

39. Skin."ler's review of the permit application :relied largely on 

<1?-ta she 'herself bad gathered dl.iring her examination of the site •. 

:4.0,.. Skinner visited the site a total of three times. 

41. DER did rot file a pre-hearing merrorandum in thia appeal. · 

42. In letters docketed by the Board on October 28, 1981 and Novernl::.er 9,,. 

1981, DER's counsel stated "It is the Department's :position that the permittee 

should defend this pennit action." 

43. Nevertheless, DEP. participated fully in the hearings,. including 

calling its mvn \Jitnesses, cross examining appellants' witnesses and filing a 

post-hearing brief. 

44. Dr. Fred Brenner ("Brenner") testified for the appellants, as an 

exp::!rt witness. 

45. Brenner is an Associate Professor of Biology at Grove City College. 

46. Brenner received a Ph.D. degree in biological sciences from Penn 

State University in 1964. 

47. Brenner has published numerous articles.in professional scientific 

journals. 

48. Richard Crowley ("Crowley") testified for the appellants as an 

expert witness. 
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49. Crowley is enployed by the U. s. Depart:Irent of Agriculture, 

Soil Conservation Service. 

50. Crowley • s title is Supervisor of Conservation, Mercer County •. 

51. Crowley was one of the persons responsible for preparation of 

the "Soil SU:..--vey of Mercer County, Pennsylvania," issued April 1971 by the 

u. S. Department of Agriculture. 

52. Appellants naintain that operation of the pennit will subject 

them to the following adverse envi..ronrrental effects: 

a. Infection of the hmnan fOpulation near the . site via 

surface migration of. hannful microorganisms in the septage. 

b. Contarni.ilation of the ground water near the s~:te by 

hannful microorganisms and dangerous chemical species in the septage. 

·c. Contamination of the ground water by harmful nitrogen 

corrpounds building up in the roil. 

d. Buildup of heavy :rretals in the soil at the site, with 

ultimate contamination of the ground _water in the area, or even penetration of 

the food chain. 

e. Erosion and. sedirrentation at the site, stenming from 

inadequate crop rotation plans. 

53.; The testinony by Brenner, Crowley and appellants' ·other witnesses 

in support of the foregoing claims (paragraphs 52a - 52e) was speculative and 

inconclusive. 

54. The record, taken as a whole, does not silpport appellants' claims 

stated in paragraphs 52a - 52e. 

55. Brenner could cite no instances of the spread of disease· due to 

the practice of spreading septage for agricultural utilization in Pennsylvania 

in accordance with DER' s regulations. 
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56. Brenner could cite no instances of water wells being contaminated 

due to the spread of septage for agricultural utilization in accordance. with 

DER's regulations. 

57. Untreated residential sewage contains hannful microorganisrr.s, 

i.e., "pathogens". 

58. A pro:perly operating septic tank digests, i.e., destroys, the bulk 

of the pathogens in the raw sewage entering the tank. 

59. Mainly, it is the aerobic pathogens which are :destroyed in the 

septic tank. 

60. '!he ap.aerobic·pathogens which are living in the septic tank pllllpings 

Higbee furnishes Struthers ma.inly will be destroyed in the soil. 

61. The record( taken as a whole, offers only speculations. about the 

survivability of ha:rmful pathogens in the septage Struthers will have been inject-

·ing under the pennit. 

62. The pennit requires very limited rroriitoring of water wells serving 

residents near the site. 

63. The pennit does not require chemical analyses of the septage applied 

to the site, or of the soil on the site.· 
.. 

64. Brenner and Crowley recorrrnended regular testing of the septage, the 

soil and neighb:>ring water wells. 

65. Brenner even recorrmended chemical analysis of every tank of septage 

oollected by Higbee. 

66. DER' s witnesses denied any need for chemical analyses of the 

~ptage or of the soil. 

67. DER' s witnesses felt the permit already provided for rrore than 

adequate m::mitoring of p:>ssible groundwater contamination. 
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68. The testirrony by DER's experts, to the effect that nonitoring of 

the so:\,.1 a..-rrl of additional Water wells is not needed, was not backed up by any 

hard evidence. 

69. Under the facts of this appeal, the regulations (25 Pa. Code 

Chapter 75, especially Section 75.32) governing the ·appeal are attempting to 

allow for corrplex natural phenomena, such as the rate of flow of ground water 

and the li£et.irres in soils of ·hannful· microorga.irisms found in re~idential .septage ~ 

70. 'Ihe Envi.J::onrrental Protection Agency Sep~ .·21, ·.19,79 Criteria 

for Classification of Solid Waste Disposal Fac~lities and Practices·.provide that 

septic tank pumpings shall not be incorporated into the soil without treatment 

tO further reduce pat:}x)gens. 

71 •. Oehlbeck's sour~es of water include a spring and a loVell. 

72. oehlbeck' s spring already is contaminated with fecal c:olifo:on bacteric: 

73. Residents of the area and their children walk on the roads l:ordering 

the Struthers property. 

74. Sch:::X>l ·buses pick up children al'ld travel on the .roads bordering the 

Struthers property~ 

75. At times, children will play in Struthers' fields. 

76. The record, taken as a whole, offers only speculations about· the 

. :p:>ssible hazards to children in the neighborhood sterrming from ·operation· of 

the permit. 

77. The initial permit application, dated November 21, 1980, was.rrade 

on a fol::m furnished by DER (Lintelm3n Exhibit 1) • 

78. 'Ihe cover page of the initial permit application was signed by 

Higbee in the presence of a notary. 
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79. On April 23., 1981, Higbee submitted a revised permit application 

(rjntelm:m Exhibit 2) • 

80.. The revised application was not signed in the presence of a notary. 

81... Appellants allege that failure to have the revised application 

notarized (Finding of Fac.t 79) ~s a. violation of applicable statutory and 

82.. Appellants have alleged O'I.Jrne:r:ous other procedural violations, of 

the envimrnrentally inconseguential sort just described. (;F.in9fug of Fact 79). 

a.a... M3.ny of these alleged procedural violations ·have been· raised for 

the-' first. tin'e in. appellants' :g::>st:-h~aring brief~. 

84\., lvlaps adinitted. into evidence purport to show: that _there ·is "occasion-

aiL floodingr in the vicinity of the site (Lintelrnan Exhibit 7). 

· 85:., ·There. was. no evidence that p:>rtions of the site where septage 

application. is .. allowed lie inside the "active flooding" areas, if any, included 

within these, Lintelroan .. Exhibit 7 naps (Finding of Fact 84) • 

8:6.. 'lhe .. pennit inco:q:orates the condition that "all_plawing will be 

to contour." 

87. It will be extrerrely difficult, if not impossible, to contour 

farm much o.f the site, because of its shape. 

8-8. Struthers does not practice contour fanning. 

89,_ At. certain, tirres. of the year there is heavy runoff of surface 

water from the site, onto the properties of Stru~ers' neighbors. 

9(l:. The permit requires that sep:tage be. appl'~ed by injection under 

the: surface of the soil. 

91.:.. The permit fOrbids injection of sept:age dlli!'ing periods of rain. 
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92. 'lhe record, taken as a whole, does not support appellants' claims 

that surface water runoff from the site will carry harmful pathogens onto their 

properties. 

93. It is probable that "ancient .. tile drains underlie ImlCh of the 

site. 

94. The presence of tile drains can affect drainage from the site. 

95. The record, taken as a whole, does not support the claim that 

under operation of the penni.t the public health, safety aild ~elfare will be 
. . 

endangered by the p::>ssible presence of ancient· tile drains. 

96. Socash made the general recomrrendation that tile drains in the 

vicinity of septage injection oo nonitored. 

97. 'lhe original application proposed to apply sludge to four fields 

on Struthers' farm, known respectively as the North, Middle, Upper and I.Dwer · 

Fields (Lintel.man Exhib~t 1). 

98. The revised application eliminated the !Jower Field, and deleted 

certain areas of the North Field and the Upper Field (Lintelman Exhibit 2}. 

99. The rrodifications (of the original application) inc01::porated into 

the revised application were nade by Kenealy, largely in response to DER's review 

of the original application. 

100. Socash concluded that the soil at the site is Canfield silt loam. 

101. Socash concluded that the depth to the seasonal high water table 

is at least 20 inches at all p::>rtions of the si~. 

102. Crowley contests these conclusions (Findings of Fact 100 and 101) 

of Socash's. 

103. Crowley's objections to these conclusions were directed solely to 

the methodology or reliability of DER's investigation of the site's soil types and 

water table levels. 
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104. Crowley rrade no actual field observations at the site. 

105. Crowley testified that he had no reason to disagree the soil 

g~erally underlying the site was canfield loam, except for a "yellow area" in 

the Middle Field. 

106. The "yellow area" is an area in the Middle Field, roughly 

15. by 30 feet., where Socash observed the grass to be slightly yellow:, suggesting 

to SOcash that there -r,.,:ere saturated conditions or poor drainage .in that area. 

107. In the "yellow area" SoCash fol..ltld soil rrot;~g at depths of 

10, to 12: inches. 

108. Soil rrottling, or change of color, ·is the nonnal indicator Socash 

uses to determine the height of· the seasonal high water table. 

10,9·. Socash concluded that the seasonal high water table_ in the ••yellow 

area" was deeper than 20 inches below the surface. 

canfield. 

110. Socash <;1ecided the soil in the yellow area was ~field silt loam. 

lll. Crowley believes the soil in the yellow area is Ravenna, not 

ll2. Crowley and Socash appear to agree that Ravenna soils are not. 

suitable for septage injection sites. 

113. Appendix B of the now superseded (as of January 22, 1983) 25 Pa. 

Code Chapter 73 classi£ies. Ravenna soils as being poorly drained, J.aving high 

water tables,. and being tmsui table for subsurface diSIXJsal systems. 

ll4. 25 Pa. Code Chapter 73 pertains tq Se\Vcige disfOsal systems, 

e.g-., septic tanks, not to the agricultural uses of. sepf:age .• 

115. Socash did not have hard evidence in support of his a:mclusion 

that the rrottling. within tha yellow area was. a spurious. indicator of the depth 

t:o the seasonal high water table. 
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116. Socash 1 s reasons for rejecting nottling as an indicator of 

seasonal high water table level in the "yellow area" were marely speculative. 

117. Crowley testified that the crop rotation plan embodied in the 

p:nni t is unsatisfactory for E & S · control. 

118. Crowley criticized the adequacy, for E & S eontrols, of the 

50-fcx::>t grass buffer strips which, under the pennit, must be maintained at 
. 

site boundaries. 

119. The permit conditions provide for compliance with all applicable 

regulations, in~luding regulations governing the requir€d isolation distances 

between septage application· and neighboring property lines •. 

120. The :r;ecord does not support the contention that the 50-foot 

grass buffer strips are inadequate to control erosion and sed.inentation at 

the site bound.zlries. 

121. Socash, after reviewing ~ pennit application, concluded that 

it provided satisfactorily for E & S controls. 

122. Crowley Is and Socash Is views on the adequa?Y of ·.E & s controls 

tmder the permit depended largely on calculationS using the sane "Universal 

Soil L::>ss Equation" • 

123. crowley calculated much larger soil losses than did Socash. 

124. Socash's calculation rrore accurately took into accatmt the 

speci:J;ic features of the site than did Crowley's. 

125. The maps in the revised application (Lintelm3n Exhibit 2) do 
. . . 

not accurately depict the required buffer strips (Finding of Fact 118). 
. . ' 

126. The areas where septage injection is allowed tmder the permit 

will be staked off on the site. 

127. Socash will check that the areas where septage injection is 

allowed have reen properly staked off. 
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128. Struthers is one of the better farners Crowley has seen. 

129.. Struthers presently is operating h:is farm in accordance·· with 

~;QOd soil ,conservation practice. 

130. Struthers presently fertilizes his farm with pig manure using 

precisely the sane injector machine 'l.vith which he plans to inject Higbee's 

J.:3;;L. l'he injector machine is a Better Built MJdel 1500 tank trailer. 

1.32.. The :revised permit application indicates the ~injection depth is 

adjtt:lS:tab.le,, .up to a depth of 1.2 inches. 

133. In practice, injection is difficult at depths greater than 

,l)4. ·Struthers is_ not .a co-permittee with Higbee. 

l3S. The septage is neither "agricul:tw:-al waste" ·nor "food process-

ing wastes". 

1.36. Under the present permit, Higbee must rely on Struthers to fulfill 

many of the penni t conditions. 

137. Struthers is not, and has not been, a party to this appeal. 

138. Struthers was not advised· to obtain counsel during these hearingso 
-· 

139. Struthers has been given no indication that cq1 adjudication of 

this appeal might.. result in an order directed to him. 

140.. Paragraph 18 of the· pennit ·specifically states that the pennit 

does not superSede applicable local laws, such as, zoning ordinances. 

141. DER' s review of the application was careful and detailed. 

14.2 ~ The record does not support the thesis that the environrrental 

'harm from operation of the Higbee permit will outweigh its l:enefits. 
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143. Environrrentally benign agricultural uses of septage ~provide 

irrrf:o~t benefits to fanners and to society as a whole. 

14 4. During the hearings, the appellants raised for the first tirre 

the issue of Higbee's fitness to r~eive the permit. 

145. In the course of his no.r:nal business activities, IIigbee purps 

ron-residential as well as residential septic tanks. 

146. Higbee presently keeps little or no records of the: sources of 

the septage he p:res~tly transports in. his hauling trucks •. 

14 7. . It can take the purrpings from thr~. or four septic tanks .to 

fill Higbee's 1500-gallon hauling truck. · 

148. A few gallons (perhaps five) do remain in Higbee's truck after 

it has been "enptied." 

149. The 5arre tank truck is used to transp:>rt both residential and 

rxm-residential septic i;:ank purrpings. 

150. The interior of the tank truck is cleaned no nore than t.w:> or 

three ti.rres a year. 

151. '!he permit's :record keeping requirements are very far from 

specific. 
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DISCUSSION 

The appellants (under which term we lurrp the Township and the Citizens) 

have set forth a veri table plethora of arguments in favor of their thesis that 

the pemri.t was improp:rly granted and should be reversed. 'lhese argurrents, 

which are· sa varied. as to be not readily classifiable, will te. examined seriatim, 

but in no particular order. 

Our analysis of this matter is based on b;o fun~tal I?rinciples. 

. :First, the scope of our review is to determine whether DER corrmit.ted an abuse 
1 

of discretion or an arbi tra.ry exercise of its duties or functions. R. Czarnbel, Sr. 

v. DER, EHB D:>cket N::>. · 80-152-G, -1981 EHB 88; Ohio Farrrers Insurance Co. v. DER, 

.rocket No. 80-041-G, 1981 EHB 384, affinred 457 A.2d 1004 (Pa. Ctwlth 1983). 

Seco.."1d, the. burden. of showing that there has been an abuse of discretion falls 

on. the appellants. 25 Pa. Code §21.10l(c) (3); Czambel, supra; DJris J. Baughman 

v.; DER, D:::x:ket No. 77-lao..:.B, 1979 EHB 1; Brookhaven-Aston-Middletown Conservation 

.Asrociation, I:Pcket No. 73-026, 1973 EHB 178. 

I. Did The. Proceedings D=rly Appellants Their Due Process Rights? 

'Ihe 'lbwnship argue? that the proceedings in this matter have been marred 

by bias against the appellants, arrounting to .a denial of appellants' due process 

rights. Indeed the Township implies, although it ~oes not say so explicitly,. 

that t,he Board. was biased against the appellants, and manifested its bias by its 
.. . . -· 

rulings during the hearings. Clearly these claims' of the· 'Ibwnship must be 

addressed before we can proceed any fUrl:her in this matter. 

1. In the interests of brevity the phrase 'tabuse of discretion" will be 
errployed to denote our comple.te scope of review, recognizing that in the context 
of the instant appeals "'an arbitrary exercise by DER· of it:s duties or functions 11 

W<Dllld be an abuse of· discretion as well. · 
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In its brief, p. 63, the 'lbwnship writes: 

In the present case, it is res_pectfully 
submitted that prejudice has in fact been shown 
in this case. 'Ihe appellants in this case · 
initially presented testirrony from two indi­
viduals who were eminently qualified to testify 
on the subject· presented. '!heir eXpertise was 
continually questioned by the attorney for the 
Depart:rrent of Environrrental Resources and on 
many· occasions these individuals ~:re not 
allor.-ved to testify. On the other hand, the 
Depart:rrent of Environrrental Resources presented 
witnesses who had few if any· qualifications to· 
establish· their expertise in the field and were 
allor.-ved to testify extensively. 'lhroughout the 
case, the attorney for DER made arrendrrents to 

. the permit as testircony ~ted. 

'.Ihe whole proceedings in this matter smack · 
of bias and -prejudice :to the participants of the· 
'lbv.nship of Coolspring and the adjoining property 
holders who were continually made aware of the 
extrerre conflict of interest which was presented 
in ·this case. 

'!he Board has reviewed the record, and finds no basis whatsoever for 

the assertion that "'lhe whole proceedings in this matter smack of bias and 

prejudice ••• " ~ Township offers no factual details in support of this very 

serious i.nplicit charge against the Board, other than its suggestion (qmted 

al:ove) that the Board favored DE~' s. witnesses, a suggestion not oo:rne out by 

the transcript. Therefore the Board :rejects any charge that it has been biased_ 

against the appellants; indeed, even merely irrplicitly charging the B:>ard with 

bias on so flimsy a basis seemingly is inconsistent with the spirit of the Code 

of PrOfessional Responsibility Canon 8 Ethical Con?ideration Ec:· 8,.;.6. 

'1he Township' s claim that DER has manifested b~as against the appellants 

is somewhat rrore explicit. Acoording to the 'lbwnship, this bias stems largely 

from the fact that DER, instead of relying solely on data furnished by Higbee's 

consultant engineer, itself had actively gathered much of the data on which 
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issuance of the pennit ultirrately was based. In the 'Ibwnship view, DER's data 

gatherD:g :role caused DER to have a conflict of interest: 

Because of their activities, the ~partrrent 
of Environrrental Resources was placed in the position 
of an advocate not only protecting the pennit issue 
but protecting all of the data and materials which 
went into the granting of the pennit ('Ibwnship post­
hearing brief, p. 61) . 

Under the SW1-lA, DER is empowered to issue penni ts after reviewing 

pe:r:mit applications for their conpliance with the law. 35 P.S. §§6018.104 (7) 

and 6018.502. In reviewing permit applications, it obviouSly' is desirable that 
DER make its own independent check of the data furnished by the applicant, and 

DER's :pJwer to do so was granted by the Legislature in 35 P.Sa §6018.104(13). · 

Therefore the Township's criticisms of DER for having gathered data used to 

evaluate the application are. rejected as unsound. Under 35 P.S. §6018.104(13) 

it was DER's duty to do \o~tever it deerred necessacy to guarantee that its eval­

uation of the permit application was based on ·accurate data. 

· We also reject as unsound the 'IbWnship's claim that DER's gat...~ering 

of its own data created a "conflict of interest" for DER, as that tenn nonnally 

is used, even granting arguo...ndo that such gathering caused DER to become "an 

advocate .• op:rotecting all of the data and materials which went into the granting 

of the permit" (qoote, supra; from 'Ibwnship brief, p. 61). 'Ihe 'Ib\mship seemingly 

is. }?Ointing to DER's vigorous defense of the pennit during the hearings as supporJ::. 

for i~ thesis that the aforerrentioned conflict of interest existed. The 'lbwnship 

. feels this defense by DER was improper: 

'Ihe I:'epart:rrent of Environrrental ·Resources 
did not file a pre-trial merrorandum and indicated, 
quite pro:t:erly because of its action, that it 
would not participate. At the tim: of the hearing, 
not only did the I:'epartrrent of Envi:ronrrental 
Resources participate, but through their counsel 
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placed in all evidence in the case. This nost 
properly should have been placed in by the 
penni ttee. This type of action has been sha.I:ply 
criticized by the Pennsylvania Supreme Court. 
[Cite to Horn v. Township of Hilltown, 461 Pa. 
745, 337 A.2d 858 {1975).] (Tbwhship brief, p. 62) 

. . . 

In the imrtediately preceding quote, the assertion that DER ".indicated 

quite properly" it would not participate· in the hearings alludes to a le~ 

dated Octol:er 26, 1981, from DER's attorney to the BOa:i:d, stating: "It is the 
. . 

· Departrrent's position that the permittee should defend this pe.md.t action." 

. This letter was not placed in evidence, but was referred. to at the hearing by 

the Township's attorney without oontradiction by bER's attorney {N.T. 1146). 

Under the circumstances, we see no error in our recOgnizing the existence of · 

this letter, a copy of \vh.ich was docketed by us· at Docket· ·No. 81-134-G on 

October 28, 198li an essentially identical letter was docketed by us at the 

original {pre-consolidation) Docket No. 81-151-G on November 9, ;t981. 

HO"..;ever:, granting that DER originally stated it would not participate· 

in these hearings, we still see no reasons to hold that DER's participation in 

these proceeCi.ngs involved a conflict of interest or bias against the appellants. 

'!he appellants themselves have n~-red DER the "appellee" in these appeals. 25 Pa. 

Code §21.51(b). Having l:een so r..aned, it was DER's legal right to defend the 

DER action l:eing appealed-from (narrely issuance of the penni.t), and the appellantS .·. . 

mu5t have expected DER to defend ... DER' s deci~ion to leave ~ defense up to . the 

pe!:mittee, errb::xlied in the aforesaid letters of Oct.Ober 28, 1981 and NoVeni:er ~, 

' 
may have been a plea~t surprise to the appellants, bu~ hardly arrounted to a 

guarantee that DER would play a p3.ssive role. DER was entitled to change its mind 

al:x:mt the nature of its participation, if it felt it was in DER's interests to 

do so. DE...~'s actual change of mL""ld, and its subsequent full-scale participation 
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in the hearings, cannot be equated to "bias" against the appellants, anounting 

to denial of appellants' due process rights, without Im.lch additional evidence 

which appellants wholly failed to provide. Similarly, this change of mind by 

DER scarcely can be regarded as evidence supfX)rting the existence of a o:mflict 

of interest. Hilltown, cited by the 'Ibwnship (see the ~te supra) is quire 

.inapFQsite. In Hilltown, a zoning board's solicitor also was the solicitor :for 

a. township opposing an application for a zoning variance· being heard· by that 

very sartl= zoning board; the solicitor conducted the. hearin~ by the zoning l::oard, 

and ruled on objections to evidence he hirrself had presented. in his capacity as 

township solicitor. 

In sumna:ry, ·we rej:ect the claim that there was a conflict of interest 

or bias. against the appellants, and assuredly reject the charge that the appellants' 

due process rights were . denied during these proceedings. 

· ·:ri. · Were The Regulations Employed By DER Invalid, Insufficient, Or Otherwise 
· ·Inappropriate? 

Higl:ee' s application to DER (Lintelroan Exhibit I) requested a pe.rroit for 

disp:>sal of household septic tank waste ("septage") on the. Struthers site. The 

septage was to be transr:crted to the site by Higbee, after being pumped Ly Higbee 

from residential septic tanks. The permit (DER Exhibit 4) speaks of "sewage 

sludge", however, not of residential (which we here take to. be synonym:ms with 

"hcmsemld") septage. .Apparently for this reason, the appellants insisted during 

the hearings that under the permit Higbee YDuld be allowed to deposit not rrerely 
' 

residential septage, but also non-residential septage and sewage t:reatrrent plant 

sludge (N.T. 116, 690,. 1279). 

On the other hand, Arthur Provost, who supervises DER's Bureau of Solid 

waste Iv1anagerrent''s tech.l'lical staff in DER's Meadville. regional office (N.T. 1149) ·' 
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explained that there never was any intention on DER's part that the pe:r:mit would 

allow deposition of any naterial other than residential septage (N.T.· 1280). As 

Mr. Provost FOints out, page one of the pe:rmit explicitly requires compliance 

with the provisions of the application, which is made part of the pe:rmit. More-

over, septic. tank pumpings are encompassed within the definition of sewage sludge 

iri the applicable regulations. 25 Pa. Code §75.1. In view of this definition 

and the l:L.-ni.tations provided by the application, it was sufficient and saq.s:F.acto:ry 

-Mr. Pro'VOst asserted and this Board agrees-to issue the .Hi~ pennit on a 
. . 

standard form used for all kinds of sewage sludge (N. T. 1279 )-. Furthernore, to 

allay any p:::>ssibility that the Higbee permit's restriction to residential septage 
. . 

was· .. arnbiguous, during the hearing counsel for DER, after consulting his client, 

stip:Uated that the permit applied only to residential septage (N.T. 121, ·691-7). 

Perhaps the _appellants were reassured by this stipulation from DER's 

counsel. In any event, the contention that the pennit would be a health hazard 

~use it all~d deposition of non-residential septage and sewage treat:rcent plant 

sludge, was not renewed by the appellants in their post-hearing .briefs. NeVertheless, 

although it is not necessacy, we shall rule explicitly that the Higbee pennit pertains 

to residential septage only, andtherefore does not pertain to other fonns of 5ewage 

sludge, such as non-residential septage and sewage treatrrent plant sludge. 

DER maintains that the pe.rmit was h~sued to Higbee because his proposal 

to spread residential septage on the Struthers site cornp:Jrted with the applicable 
... 

regulations. '!he Citizens, though nCM apparently +ecognizing the permit is re-

stricted to residential septage, argue that the regulati'?ns do not rreet their 

intended objective, narrely to protect residents near the site from the environmental 

hazards o£ sludge disposal on the site. 'lhe 'Ibwnship echoes this argument, but 

from a sorne ... hat different perspective. The 'Ibwnship p::>ints out that in 35 P.S. 
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§6018.102 (4) the Legislature has declared that the pu:qx:>se of the SWMA includes: 

(4) [to] protect the public health, safety 
and welfare from the short and long term dangers 
of transFQrtation, processing, treat:rrent, storage, 
and disp:>sal of all wastes. 

'lherefore, the 'Ibwnship infers, this Board should rUle that H1e regulations 

errployed by DER were invalid, l:::ecause (as the 'Iownship agrees with the Citizens) 

those regulations do not protect the public health; safety arid welfare in the 

instant circumstances. 

A. . The Board's Jurisd.iction ·in Challenges to Regulations. . 

'lhe Board's jurisdiction to rule on the validity of regulations adopted 

:by the Envirormental Quality Board has been examined on numerous occasions. 

St. Joe Minerals v. Goddard, 14 Pa. Orwlth. 624, 324 A.2d 800 (1974); Rochez Bros. 

v. D~, 18 Pa. ·Crrwlth. 137, 334 A.2d 790 (1975) i U. S. Steel Corp. v. DER, 442 A.2d 
. . 

7 ·,(Pa. OrMlth. 1982); DER v. Metzger, 22 Pa. Crwlth. 70, 347 A.2d 743 {1975}; 

East Pennsboro 'Ibwnship Authority v. DER, 18 Pa. Orwlth. 58, 334 A.2d 798 (1975); · 

Arsenal Coal v. DER, 445 A.2d 658 tc?a. Qrwlth. 1983); Scott Paper v. DER, EHB D:'>cket 

No. 78-107-D, 1978 EHB 237; DER v. I.Dcust Point Quarries, 396 A.2d 1205 (Pa. 1979). 

'Ihe past. holdings haVe not been wholly consistent or transparent, but ~ l:::elieve 

the imrediately following is a fair Stllm'ai}' of the presently valid law. It was not 

· the intent of the Legislature that the Envi:ronrrental Hearing Board should review 

either the "wisdom" or the validity, including constitutionality, .of regulations 

duly p~mulgated by· the Environri1ental Quality Boar~ ("mB") • ·Hearings refo~ our· 

·Board are adjudicative, not rule-rraking; objections to tl_le general validity of a 

DER regulation, outside the context of an appeal of a specific DER action, should 

have l:een addressed to th~ EQB durmg the rule-~g 'Process., while preserving 

the right to ap:peal promulgation of the regulation to Com:ronweal th Court. 
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Pennsylvania Association of Life Underwriters v. Cormonwealth D:partrrent of 

Insurance, 29 Pa. Cmwlth. 459, 371 A.2d 564 (1977}, aff'd 482 Pa. 330, 393 A.2d 

1131 (1978). Temple University v. Pa. D:partrrent of Public Welfare, 30 Pa. 

Crrwlth. 595, 374 A.2d 991 (1977). 

HCNJever, this Board can assess the validity or the constitutionality 
.. 

of a regulation in the context of a given appeal, e.g., the appeal presently 

before us. 'Ihe EQB cannot envision a11· the oonplex. factual circumstances which 

may occur. A regulation which passes constitutional muste:;- may induce· violations 
. . . 

of constitutional guarantees in special circumstances~ similarly, :in .special 

circumstances a .regulation which normally faithfully inplenerits a statute may 
. . . 

prove con tracy to the statute's ·intent. It \o.Uuld be an abuse of discretion for 

DER . to insist on enforcing a regulation which produces such unw:mted effects. 

'Ib :rreet his burden of showing DER has abused its discretion, an appellant 

need not sho\v that the undesired and undesirable effects discussed in the preceding 

paragraph are certain tc occur, or even very probably will occur. Requiring such 

a showing often \o.Uuld l:::e inconsistent with the basic objectives.of protecting the· 

public's health, safety and welfare. If the effects, once they have occurred, 

are sufficiently calamitous, then even a small probability of occurrence may be 

intolerable; a nuclear :p:>wer plant neltdown is a corrg;ielling, though ext.rene, illus­

tration. But in any given fact situation, whatever the tolerable probability of 

occurrence of liDWOnted effects rray be, it is the appellant's burden to show con­

vincingly that this probability will be exceeded •. '!he rrere speculative possibility 

of undesirable effects, without the additional stowing j~t described, cannot 

overcorre the presl..UTIPtion of validity attached to duly promulgated regulations of 

the EQB. 

In the instant appeal, the appellants are not challenging the validity 

of a regulation. Instead, they are challenging the absence of regulations. fure 
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precisely, the appellants are arguing that under the facts of the instant appeal 

the regulatory scheme available to DER was insufficient to protect the public 

health, safety and welfare. Notwithstanding this novel feature of appellants' 

challenge to the regulations, \ve believe the scope of appellants' burden in the 

insta"lt appeal can be inferred from the foregoing discussion, which remains 

pertinent. Where there exists an applicable regulatory scherre, duly promulgated 

by the Ehviro.nrrental Quality Board, there is a presumption that the regulatory 

scherre does rreet the objectives of the underlying statute. Such a regulatory 

scherre does exist in the instant appeal [see 25 Pa. Code chapter 75,_ especially 

Section 75. 32] ; therefore there is a presmption that in the instant appeal the 

regulations DER applied do meet; the objectives of the SWMA., including protection : · 

o£ the public health, safety and welfare. 

B. Appellants' Challenges to the Regulations 

Appellants offer a large variety of argurrents against the sufficiency 

of the regulations. We have examined these argurrents in the light of the i.mrediate.­

ly preceding discussion (Section IIA supra), which appears to be consistent with 

oral rulings by the Board during the hearings (N.T. 1022-35, 1746-8). We find that 

many of appellants' arguments are addressed to the ge..neral sufficiency or "wisdom" 

of the regulations, rather than to their failure to protect the public health, 

safety and v.-elfare under the facts of the instant _appeal. For instance, the 

'lbwn~hip write~ (brief, p. 60} : 

Surely the Regulations r arbitrary ~tandards 
do not take into consideration that there are ample 
.areas located within the sarre township or the scure 
county wherein waste. may be disposed. of in this 
manner which are not so readily available to the 
public, nor has it been shown anywhere that any 
environrrental harm would result in naking a rrore 
strict set of Regulations to assure the protection 
of the public. 
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We deem t.l:e issues raised . in this quotation to be outside our jurisdiction. 

But not all of appellants 1 attacks on the regulations fall outside our 

jurisdiction. Appellants properly cb argue that ot:eratian of the Higbee penni t 

will subject them to adverse enviro:nrrental effects. 'lhese adverse envirorurental 

effects, · -whlch (according to appellants} are not prevented by the present regu­

lations, £all intc.the following general categories: 

1. Infection of the human J?Opulation near 
the site via surface migration of hann:ful micro­
organisms in th,e. septage, e.g., by surface water 
runoff and soil erosion. 
· 2. Contamination of. the gronnd water near the 
site ·by hannful rnicrcx:>rganisms ·and dangerous chemical 
species in the septage • 

. 3. · Contamination of the gronnd water by 
hannfu1. nitrogen corrp:>nnds building up in the 
soil l:ecause of insufficient nitrogen uptake by 

. the crops which would be fertilized by the septage. 
4. Buildup of heav:{ netals in the soil at 

the site, with ultimate contamination of the gronnd 
water in the area, or even penetration of the food 
chain. . 

5. Erosion and sedirrentation at the site,. 
sternning from inadequate crop rotation plans. 

Hov.ever, the evidence adduced by the appellants in S';1PJ?Ort of the 

foregoing alleged adverse environmental effects is inconclusive and/or unoonvincing.· 

Space simply does not perrni t us to docl.llTeilt this assertion for the entire mass of · 

testirrony cited by appellants in their attacks on the regulations, but Dr. Fred 

Brenner's testinony illustrates the deficiencies of appellants' ca5e •. 'liie Citizens• 

brief (p. 33) maintai.."'lS that "The record in this case clearly established H1at 

the project is J;X>tentially hazardous and endangers the safety of the ·residents.'" 
' 

However, Dr. Brenner, the appellants 1 
· expert biologist,. actually testified as 

follows t.mder cross examination by DER (N.T. 2509-10): 

Q. Are you familiar with any instances, 
docurrented instances of the spread of disease 
due to the practice of spreading septage for 
agricultural utilization in Pennsylvania in 
accordance with the D=partrrent' s regulations? 

... 
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A. No. 

Q. Are you familiar with any wells actually 
reing contaminated due to the spread of septage 
in accordance with the Depa.rt.rrent' s regulations 
for agricultural utilization. 

A. No. 

Q. Okay. Based upon those last t.w:> statements, · 
how do you conclude that there is a hazard to human · 
health associated with the spread of septage .in 
accordance with the Departrrent 1 s regulations? . 

A. Because the FQtential still exists that 
persons either coming onto the site or the rroverrent 
of material off the site still exists. · 

Q. Allright. Well, when you say-are you saying 
a hazard nov-1 or a FQtential hazaro? 

A: Well, it 1 s a FQtential hazard. • •• 

. Q. How great of a };X)tential hazard is it? 

A. Well, that you can't. answer, you know. It 
may re, it may be only 1 percent, which is a very 
low hazard unless you're in the 1 percent. Then it's 
a high hazard. 

Testirrony of this sort simply cannot be the basis for· concluding that 

DER's reliance on the 25 Pa. Ccx:le chapter 75 regulations governing the Higbee 

pennit was an abuse of discretion. Appellants have not rret their burden in this 

regard. Appellants • challenge to the sufficiency or validity of the regulations 

is rejected, except in one respect, which we i.rrrrediately proceed to' discuss. 

c. Testing and 1-f:mitoring 

'lhe appellants conplain that the pennit gran~ to Higbee does not 

require chemical analysis of the septage or of the soil on the site, anq. requires 

very limited rronitoring of water wells serving residents near the site (see the 

permit, Comronwealth Exhibit 4, paragraph 14). Appellants point to the testinony 

of their e>..-perts Brenner and ~owley, wrD specifically recomrended regular testing 
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of the septage, the soil and water wells (N.T. 110-11, 128-31, 260, 24~2-S3). 

Brenner ~ven remrrmended chemical analysis of eve:cy tank of sep~ge collected 

by Higbee (N. T. 143-44) • DER' s experts denied any need for chemical testing 

of the septage or soil, and felt that the permit already providecl for iro:re than 

adequate Ironi taring of :p::>ssible gro1mdwater contamination (N. T. 1907, 2120-25) • 

'Ihe regulations do not require Ironitoring of water wells or soU 

testing. The sane regulations explicitly exclude the requirerreht that the sewage 
. . 

sludge be chemically analyzed when the source of the slu:lge is residential septic . . . . .. 

tarik. purrpings. 25 Pa. COde §75. 32 (h). For reasons akin to those given earlier 
. . 

in Section IIB, the appellants' expert testiiiOny does not rreet the burden of 
. . 

. sh::>wing that their recorrmended testing and·Ironitoring programs are needed to 

protect the health, safety and welfare of residents in the vicinity of the site: 

'lhis C()nclusion does not close this issue, however, because. for water well mnitor-

ing and soil testing. we do not believe appellants have the burden just stated. 

As ,..;e have explained at the outset of our discussion, appellants have 

the burden of showing DER a!Jused its discretion in granting the ·permit. However, 

DER certainly has the responsibility of seeing to it that the permit, once granted, 

is oper~ted Ll'l a fashion which preserves the pUblic health, safety and welfare, 

including corrlucting necessa.cy inspections. 35 P.S. §§6018.104 (1) and (7). ·:re 

r~gard water v.:ell and soil nonitoring during operation of the permit as akin to 

inspection o£ the operation. .Admittedly, DER' s discretionary JX>WerS in enforcing 
. 

the Higl:ee permit, or any permit, are ve:cy broad. -But where appellants· have 

produced as rruch expert testinony ab::mt the need for norii:toring as they have in 

this appeal, and where the nonitoring would be inexpensive· and unoppressive (as 

it would be m the instant appeal), we feel the burden falls on DER to show tha-t 

adding nonitoring requirerrents to the permit is unlikely to additionally protect 

the public health, safety and welfare. 
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DER has not rret this burden. The testirrony of its experts that 

rroni tor:i,ng df wells and soil is not needed is as unconvincing, and as urisupp::>rted 

by hard eviC.ence, as appellants' expert testinony criticized supra. After all, 

the EQB cannot envision all the factual circumstances which nay occur, as we 

already have rerrarked. 'Iherefore, to insist that readily achievable rronitoring 

of the pennit operation is not needed because adherence to the regulations must 

guarantee protection of the public safety, is overly blind reliance on the · 

~ations and an abuse of discretion, e:xpecially when-as in this appeal-the 
. . .. 

regulations are attenpting to allow for complex phenomena such as the rate of flow 

of ground water and the lifetimes in soils of hannful micJ:CX)rganisms fol..lll.d in 
. . 

residential septage. Indeed, c6ncerning this latter objective of the regulations, 

wa cannot ignore the fact that the Environrrental Protection Agency Septerriber 21, 1979 

Criteria for Classification of Solid Waste Disposal Facilities and Practices, 

admitted into the record as Coolspring Exhibit 2 (N.T. 2236-37), provide that 

septic tank purnpings shall not be incorporated into. the soil without treatrrent to 

further reduce pathogens (Coolspring Exhibit 2, §257.3-6}. There bas been no 

suggestion that DER is l:otmd by Coolspring Exh.ibit 2, and we will not permit Cool-

spring Exhibit 2 to l:e the basis of a challenge to the wisdom of DER's regulations, 

for reasons explained supra (Section IIA) • But the existence of such EPA provisions 

certainly supports our thesis that feasible rronitoring of the permit. operation 

soould be undertaken. 

Con~ently, tmder the authority of Warren Sand and Gravel Company, Inc. 

v. DER, 20 Pa. OtMlth. 186, 341 A . .2d 556 (1975), we sub~titute our discretion for 

DER's and m:xlify the permit's conditions concerning nonitoring. In particular, 

paragraph 14 of the permit (DER Exhibit 4) is revised so that it reads substantially 

a.s follows: 

14·. !-bnitoring reports must l:e submitted to the Depart::m2nt as 
specified below. 
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a. For a period of no less than five 
years following initiation of septage application 
to any portion of the facility, rronitoring rep:Jrts 
must l:e submitted to the Depart:rrent quarterly for 
noni toring p:Jint HF-3 and [at least;. six other 
nonitoring p:Jints], as identified.and prop:Jsed in 
the revised application dated April 23, 1981; · 
[these other rr6nitoring points shall be set by 

DER after consultation with residents living near 
the facility, with the objective of rronitoring, 
in several different directions from the facility, 
the possible contamination of neighlx>ring properties· 
via grmmd water or Surface water runoff.] · · 'lhe 
sanple analysis shall include the following .. 

. pararreters: 'lbtal Kjeldahl Nitrogen, ~nia Nitro­
gen, organic Nitrogen, pH, 'Ibtal Coliform, Fecal 
Colifo::r::m, BOD, 'Ibtal Phosphorus, Iead, Cadmium and 
Mercury [and any other heavy netals DER shall specify] •. 

b. For a period of no less than five years 
following· initiation of septage application to any 
portion of the facility, soil analysis rronitoring 
re:p::>rts must be submitted to the Departrrent annually, 
for [at least three rronitoring points, including at 
least one point from each. of the three fields (Upper, 
Middle and North) identified in the permit application 
as conprising the facility]; these rronitoring points 
[shall be set by DER after consultation with Mr. · Higbee 
and Mr. Struthersj , shall be the same each year, and 
the analyses shall be perfonned at al:x:>ut the same tine 
each year [with the objective of ascertaining whether 
the septage application is causing .dangerous heavy metal 
buildup in the soil.] 'lhe sarrple analysis shall include 
Lead, Cadmium, Mercury [and any other heavy netals 
speci£ied by DER] and pH. . 

c. [MJnitoring of tile drains, see inf~, section 
IIIA]. 

The soil nonitoring requirements in paragraph 14b supplement, 
but do not replace, the requirement that soil pH be maintained as 
in paragraph 10. 

' 
After five years of the prescribed rronitoring, the permittee 

may petition DER to suspend the rronitoring in ·whole or in part, as 
having been derronstrated to be unnecessary. · 

All rronitoring reports are to be submitted to the Bureau of 
Solid Waste .r-Bna.gerrent, Depart:rrent of Environrrental Resources, 
1012 Water Street, Meadville, Pennsylvania 16335. 
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In the foregoing revision of the permit's paragraph 14, phrases in 

brackets are in the nature of instructions to DER, to be replaced (by DER) with 

rrore specific delineations of the required rronitoring points. The additional 

grmmd water rronitoring points are needed to cover floWs in several directions 

£rom the site; a single water well rronitoring point scarcely is representative, 

and the point HF-3 :rrentioned ·in the pennit is particularly unsuitable bec<?-use 

it alreaay .is contaminated with fecal coliform bacteria (N.T. 598-99). 'Ihe 

water .rroni:toring prescribed by the original permit did oot. include heavy metals; 

while :ti.t£:se really may be no problem for agricultural utilization of residential 

septage, as DER's experts assert (N.T. 1917, 1676, 2190), there is no harm, and 

much psychological relief for the neighboring residents, in verifying _this 

asS1.1rtption of DER's. The heavy metals lead, cadmium and mercury are arrong the 

trace elements which rray prove to be problems during agricultural utilization of 

sewage sludge., though not necessarily when the sewage sludge is agricultural 

septage, seeDER's Interim Guidelines for Sewage, Septic Tank, and Holding~ 

Waste Use on Agricultural Lands, Corrm. Ex. 3 (N.T. 1156-58). 

We .stress that we are not requiring DER to take any particular actions 

on the basis of the rronitoring rep:::>rts ordered in the permit's revised paragraph 

14 supra, whatever these reports may shot.v. 'lhe Eoard leaves such actions whe:re 

they belong, within DER' s enforcement discretion, which is subject t0 challenge 

by injured parties in appropriate circumstances. 71 P.S. §510-21; 25 Pa. Code 

§21.2 (~); ~'lilliam Penn Parking,, Inc. v. city of Pittsburgh, 464 Pa. 168, 346 A.2d 

269 U975). 'ttle Board does believe, however, that it is an abuse of discretion 

for DER to deny itself readily accessible inforrration on which proper enforcerrent 

of the Higbee permit operation reasonably could be based. Our revision supra 

o£ paragraph 14 is consistent ·with this belief. 

-180-



.. i. 

III. Were t.""le Regulations Correctly Errployed? 

Tt-.= appellants claim that--even assuming the regulations are valid 

(as we have held them to l:e, Section rm supra)--DER has incorrectly errployed 

the regulations in evaluating the Higbee application and granting the pennit. 

M:>st of appellants' claims in this regard have little or no nerit, and can be 

disrciissed with little or no :rrention. · For example, tt:~ Citizens list a number 

of ways in which Higbee's pennit application fails to conport with. the require­

:rrents of 25 Pa. Code §75.23. However, as DER and Higbee point ~ut, Section 75.23 

is concerned with solid waste facilities; the Higbee permit application is 

governed by 25 Pa. Code §75.32,. as we previously have stated. 

1be appellan-t:s also pciint to actually applicable regulations, or to 

sections of the SWMA, whlch allegedly were violated during preparation of the 

pennit application. But the violations pointed to often were purely procedural, 

easily correctable, and quite irrelevant to the· real :rrerits of the appeal, namely 

the allegedly harmful environmental consequences of the Higbee permit operation. 

For instance, 35 P.S. §6018. 502 (a) and 25 Pa. Code §75. 32 (b) (1} ·require that 

pennit applications be rrade on forms supplied by DER. 'Jlle initial application, 

dated November 21, 1980, was made on such a form, and its cover page was signed by 

Higbe~ · in the presence of .a notaJ::y, as the form required (Lintelrnan Exhibit :t.) • 

HJwever, on APril 23, 1981, after DER had comnunicated to Higbee its review of his 

N:>vember 21, 1980 appiication, Higbee submitted a revised application (Lintelrnail 
. . 

Exhibit 2) , to which explicit reference is made in ·paragraph 14 of the original 

permit (DER Exhibit ~). This revised application did n6t include a second cover 

sheet, and accordingly was not signed ih. the presence o~ a notary. 'Ihe ·ap1:ellants. 

argue that for this deficiency, and for other procedural deficiencie_s of this sort, 

DER should have rejected the revised application, and that DER's failure to do so 
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was an abuse of discretion. The appellants therefore call on us to overturn 

the pennit. 

i·;e reject this request. In the first place the appellants have not rret 

their burde.."1 of showingthat the procedural deficiencies they allege really arrount 

to violations of the St'I"MA or applicable regulations; to illustrate, the appellants 

have not soown that the requirerrents of 35 P.S. §60.18.502{a) and 25 Pa. Code 

§75. 32 (b)· (1) were not satisfied by the notarized sigTI.ing of the original applica­

tion. fureover 1 even clSStmUng arguendo that the alleged procedural ViOlations did 

occur, surely the proper rerredy at this stage of these proceedings is to order 

correction of these easily correctable env.t~nrnentally inconsequential deficiencies. 
. . 

e •. g., to order notarization of _the revised application, rather than to overturn 

the permit. We also note· tha,t, as DER points out, many of these alleged procedural 

violations have been raised for the first tirre in appellants' post-hearing briefs. 

'lherefore, CER argues and~~ agree, these procedural violations. s'hould be con-

sidered waived tmder the· ter:ms of 25 Pa. Code §21.5l(e) and paragraph 4 of our 

Pre-Hearing Order No. 1 in this :roatter. We fail to see how,; w~thin our discretion, 

we cari require faith£ul adherence to all procedural requirerrents from DER and the 

permittee, but not from the app:llants. 

Our discussion in the preceding two paragraphs· illustrates the weaknesses 

of very rrany of appellants • claims that the regulations pertinent to ·the Higfue 

pennit have been incorrectly ~employed. These few illustrations will have to do; 

as in· Section IIB supra, spa.ce sirrply does ·not p~t us to document the weaknesses 

of each and every one of the numerous contentions appellants ID3ke concerning 

errployrrent of the regulations. Sore of appellants' criticisms of the ways the 

regulations have been employed do deserve sare discussion, however; this discussion 

follows, in the remaining subsections of this Section III. Any of appellants' 
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rontentions (roncerning errployrrent of the regulations) which are not discussed 

'l.mder this section 1 s heading "Were the Regulations Correctly Employed?"· have . . 

reen rejecte:l as being woolly insufficient grounds for holding DER abused its 

discretion in granting the Higl:::::ee penni t. 

A. Is the Site Suitable? 

'Ibe appellants strongly argue that the site is 'liDSuitable ·for the 

septage ~sal envisioned by the penni t.· The alleged deficiencies of the 

site include, inter alia: 
. . . 

irrproper soil type, the presence of ·"ancient" :.tile 
. . 

drains, being subject to flooding, being the source· of large ano'l.mts of surface 

water nm.off, overly high water table levels and very irregular configurations 

of the fields corrprising the sites. Appellants 1 contentions that these alleged 

deficiencies stern from improper errployment of the pertinent regulations are 

examined in this· subsection IIIA. lm.y contentions about the site's alleged 

'l.msuitability that e.an..""lot be related to irrp:roper errployment of existing regulatiof:!S 

are not gert!'ane, and :will not be considered in this subsection, for reasons dis-

cussed in Section II. 

'!he pertinent regulations are found in 25 Pa. Code §75. 32, especially 

§75. 32 (c) • It is appellants 1 burden to show that these regulations have been 

incorrectly ercployed by DER, i.e. 1 that the actual conditions at the site are not 

consistent -vd.th the regulations. Appellants have not met this burden, as will be 

a:rrplified (e..xcept for tl_le "yellow area", see infra) • 
. , 

Flooding. The regulations state that the septage shall not be applied 

to areas su!:>ject to active flooding. 25 Pa. Code §75. 32 (c) (10). This regulation 

_is inrorporated verbatim as special condition 12 of the permit. 'Ihe phrase "sub-· 

ject to active flooding" is not defined in the regulations, and therefore presumably 

has to be construed in acrordance with the usual plain meanings of the \'.Urds therein. 

-183-

~., 



.J .• 

1. Pa. C.S.A. §1903(a); 1 Pa. Code §1.7. The appellants offered no convincing 

evidence that in evaluating the site DER has not heeded the prescription against 

sludge application to areas of active flooding. Appellants do point to Figures 

following pages 10 and 11 of Lintelman 1 s Exhibit 7, which Figures were admitted 

into evidence (N. T. 346) • These Figures purport to show that there is "occasional 

flcxxling" in the vicinity of the site (~.T. 284, 340-341). However, no evidence 

was presented that the port"....ions of the site where DER is allowing septage appli­

cation lie inside the "active flooding" areas, if any, included within the reaps 

from Lintelrran Exhibit .7. V..e cannot overturn the permit on $uch evidence, but 
·. 

·will state unqualifiedly here, so all parties will understand, that application 

of septage to areas subject to active flooding would re a categorical violation 

of the permit. 

Configuratio~. The regulations :iiPpose no restrictions on the configu­

rations of areas Where septage application is allowed. 'Ihe apr:;ellants' objections 

to the sha:p=s of the fields comprising the sites apparently stern from paragraph 11 

of the revised :p=rroit ·application Higbee submitted (Lintelman ~bit 2}. This 

paragraph, which is inoorp:>rated as a condition of the r:;ermit, includes the state-

ment, "All plowing will be to contour." Appellants 1 expert Crowley testified that 

it would l::e extrerrely difficult§ if not irrp:>ssible, to contour farm much of the 

site, because of its shat:e- (N.T. 231-233, 310-311). MJreover Struthers, who 

actually farms the site and therefore presumably is responsible for plOwing it, 

testified that he does not practice contour fanning.. Nevertheless, these are not 

grounds for overturning the permit. vle reiterate, failure to abide by conditions 

such as the requirerrent of contour plowing w:mld be a ca:tegoric?-1 violation of the. 

permit. In the future, Hr. Struthers will have to contour farm wherever he intends 

to inject Higl::ee' s septage. 
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Runoff. Appellants maintain that at certain tines of the year there is 

heavy nmoff of surface water from the site, onto the properties of Mr. Struthers • 

neighbors (N.T. 532-534, 579-580, 622-623). The Board accepts this assertion, but 

does not agree one can infer therefrom that the site is unsuitable. '!he regulations 

in 25 Pa. Code §75. 32 do not limit the arrount of surface water runoff from a site · 

of septage injection into the soil. Es~ially in view of the ~act that tl1e septage 

is to be injec--~ under the surface of the soil, and will not l:::e. injected during 

feriods of rain (pennit conditions 3 and 4), appellants have. not met their burden 

of showing that failure to proscribe surface water tunoff will endanger the health, 

safety and ~l£are of residents in the vicinity. (recall Sections IIA and Im) _ '!he 

possibility feared by these residents, that ·the surface water nntioff will carry 

harmful pathc;X;ens onto their properties (N.T. 331, 492-494), will be nonitored 

(recall Section IIC) • 'lhe appellants also object to surface water nm.off on the 

basis that the runoff will cause erosion and sedilrentation ("E S S") problems 

(N.T. 234, 315-317). Ap:;;::ellants' E & S objections to the pe:rndt are discussed infra; 

such objections involve the regulations in 25 Pa. Code Chapter 10~, not the regulations 

in 25 Pa. Code Chapter 75 under imrediate discussion. 

Ancient Drains. The appellants presented much testi.nony (cf. especially 

the testim:my by Crowley and Oehlb=ck) purporting to prove that "ancient" tile drains 

underlie the site; this testinony was not refuted by DER. Accordi....;g to· the appellants, 

these tiles ca..-, affect drainage from the site (N.T.· 330). However, the regulations, 

25 Pa. Code §75. 32, make no nention of ·tile drains; ,apparently the EXJB did net feel 

their presence or absence was gennane to the suitability 'of the site for septage 

injection. '!he appellants have not come close to showing that the presence of tile 

drains will rrake the probability of degrading the public health, safety and welfare 

intolerably high .(recall Section IIA) • 
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Therefore we will not overturn the pennit merely because tile drains 

rra.y underlie t.~e site. On the other hand, DER appears to have igncired the 

recorrmendation of its own expert that tile drains in the vicinity of septage 

injection be rronitored (N.T. 1451-1453). For reasons we have expla.i.ned, failure 

to require such nonitoring v1as an abuse of discretion. DER, after consulting with 

:the Citizens, shall identify at least three points at which drainage, if any, 

through tile drains underlying the site rra.y be nonitored; if possible, these points 

shall nonitor tile drainage from each of the three fieids CO:nf'rising the site. 

"J.he tile drains rroni taring points shall be in addition to those already required 

in the revised paragraphs 14a and 14b of the pennit (see supra). M:mitoring shall 

·be as sp:cified in revised paragraph 14a, i..e. , qUarterly, for a period of five 

years, for the pa.raiiEters specified in paragraph 14a. After five years, the 

pennittee may petition DER to suspend rronitoring, as provided in paragraph 14. The 

requirerrent just stated shall be ernl::::odied in the revised permit, prefer:ably as 

paragraph 14c (as suggested supra). Our remarks supra, concerning DER's broad 

discretion to act or not to act on the basis of rronitoring reports,. apply to the 

tile drains nonitoring we are ordering. 

Soil Type and Hater Table. The regulations provide that. suitable soils 

·(for the profOsed septage) must fall within specified textural classes, and that 

a mi.nimum depth of 20 inches to seasonal high water tables shall exist. 25 Pa. Code 

§§75 .• 32(c) (6) (i) and (iii). DER's expert witnesses testified that the. site met 

these r€quirerrents. Appellan"t:s' expert vTitness Cro~ley contests this conclusion 

of DER's. But Crowley's objections were directed solely .to the methodology or 

reliability of DF.R' s investigation of the site's soil types and water table levels. 

Crowley does not point to any actual errors made by DER; his criticisms are confined 

to the claim that DER co.uld have nore thoroughly bolstered DER' s findings that the 
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site met the regulations governing soil types and seasonal water table levels. 

DER 1 s findings were based on actual observations on site-auger borings a.I}d 

backhoe pits; Crowley made no actual field observations (N.T. 354). Much of 

Crowley's testirrony on the soil types and seasonal water table levels scarcely 

contradicted C2R 1 S testimony, e.g. (N.T. 2349, 2362): 

Q. ~·lell, do you basically agree that 
that soil generally underlying the site is 
canfield silt loam?.~. 

A. I have no reason to disagree with it. 

Q. So basically then you can concur with 
Mr. Socash 1 s conclusion .• ~? · 

A. ~-lith the exception of the one area where 
he did inves~gate. 

Q. You rrean the yellow area? 

A. .Yes ••.• 

Q. You don 1 t have any reason then to dispute 
Mr. Socash's stat.eirent that [the soil type} is 
Canfield? 

. . 
A. I ·think he neither proved nor disproved it. 

Q. But you cannot dispute it? 

A. The issue 1 s still in doubt in Il1Y mind. 

[bracketed phrase added for clarity] 

Therefore, except for the "yellow area" we are arout to discuss, the 

appellants have not met -their burden with respect to the site soil types and water 

table levels. In the Middle Field Mr. Socash observed an area where the grass was 

slightly yellow, suggesting to him "saturated conditions ~r p::>er drainage" (N.T. 1418). 

In this "yelloo;.; area", roughly 15 by 30 feet (N. T. 1503) , Socash fotmd so~l nottling 

at depths of 10 - 12 inches (N.T. 1501). Soil rrottling, or change of color, is the 

norrral indicator Socash uses to detennine the depth of the seasonal high water table 

(N.T. 1392-139_3). Nevertheless, Socash decided the "yellow area" did not have a 
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seasonal high • .... -ater table within 20 inches of the surface. Socash also decided 

that the soil L, the yellow area was Canfield silt loam (N.T. 1501), although 

norrrally rrottling at depths less than eighteen inches would be rrore characteristic 

of Ravenna silt loam, not Canfield (N.T. 1459, 1651, LintelrtEn Exhibit 3, p. 46). 

In other words, Socash decided that the "yellow area" :rret the regulations,. 

nob.vithstanding the depth of the observed rro.ttling within that area (N.T. 1419). 

On the other ha.11d Crowley-who is the Mercer County Supervisor of Conservation for 

the ti. S. I:epart:rrent of Agriculture, Soil Conservation Servic::e (N. T. 9), and who 
. . 

supervised preparation of the Mercer County Soil Survey (Lintelman Exhibit 3) on 

which SocaSh relied (N.T. 15-16, 1470-1471)--disagreed with Socash's reasons for 

believing the soil rrottling at 10 -- 12 inches depth in the yellow area was a 

spurious indicator of the seasonal high water table level.. Accordingly, Crowley 

believes that tbe soil type in the yellow area is Ravenna, not Canfield (N.T. 

2286-2289) . Crowley testified that Ravenna soils a:r-e not suitable for septage 

injection sites (N.T. '293), as Socash appeared to agree (N.T. 1621-1623}. 

In this connection the Board takes judic.l.al notice of Appendix B of the 

rt::J"r..v superseded (as of January 22, 1983) 25 Pa. Code Chapter 73. According to this 

former AppendLx B, Ravenna soils fall under the classification: 

F.· Sorrewhat p:x>rly, poorly and very pcorly drained 
soils on upland sites. These soils have high water 
tables and are unsuitable for subsurface disposal systems. 

The presently valid Chapter 73 has dropped the forrrer Appendix B, but has reserved 

space fo~ a ne\v Appendix B. However, there is no re~son to believe that the new 

Appendix B will invalidate the above categorization of Rav~a soils. Therefore 

the Board feels judicial notice of the forrrer Appendix B is legitimate, eSJ;ecia1ly 

since the Board agreed to do so, without objection from any party, during the. 

May 6, 1982 hearing on this appeal (N.T. 1498-1499); on May 6, 1982, Appendix B 
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qu::>ted supra was in force. On the other hand, we must state that we have taken 

judicial l}Otice of former Apfendix B to 25 Pa. Code Chapter 73 because we·promised 

to do so, not because the relevance of the ab:>ve-quoted categorization of Ravenna 

soils is apparent. Chapter 73 pertains to sewage disposal systems, e.Cj·. septic 

tanks, Section 73.31. .Appellants nowhere have explained why a description of 

Ravenna soils pertinent to septic tank design should be equally pertinent to the 

agricultural use of septa.ge. 

'lhe foregoing discussion of soil and water table i?sues has been rather 

involved. Nevertheless, our oonclusions therefrom seem straightforward, and can be 

stated simply. We believe, and feel the EQB .intend~, that where ·there is doubt 

whether the regulations are being- satisfied,· DER should err on the side of caution. 

This precept translates iilto the holding that for the yellow area, where (as in this 

appeal} appellants' competent experts claim the regulations have. been violated 

(N.T. 2348-2349), and where at first sight DER's own rreasurements appear to indicate 

the regulations are not satisfied, the appellants have rret their burden of proof, 

absent co!'lvincing countervailing evidence from DER.. Socash did not have hard 

evidence that the nettling was spurious within the yellow area; his reasons for 

rejecting the rrottling as an indicator' of the seasonal high l.-Jater table in the yellow 

area were rrerely speculative, th:>ugh not illogical (N.T. 1505-1511). Therefore we 

rule that retaining the "yellow area" in the permit was an abuse of discretion. 

Substituting our discretion, Warren supra, we delete this Middle Field "yellow area" 

from the permit. However, although this ruling is~ judicata on the basis. of the 
. . . 

evidence presented in this hearing, we explicitly will not foreclose DER's re-

instating the yellow area at a later ti.rre, on the basis of future rreasurerrents or 

other evidence clearly irrplying the sea.sonal high water table is deeper than 

20 inches in the yellow area. 
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In sun, with the exception of the "yellow area", the appellants have 

not rret their bl.lrden of showing that the site is unsuitable under the applicable 

regulations, 25 Pa. Code §75.32. 

B. · t-lill There Be Impermissible Erosion and Sedirrentation? 

The appellants argue that the pennit operation will lead to Lrr!penni.ssibl.e 

erosion and sedirrentation at the site. These argurrents are based on _testi.rrony by 

appellants' expert Crowley that. the crop rotation plan ernb:::xii:-ed in the :permit 

application, arrl therewith ernl::odied in the actual Higbee :pennit, is unsatisfactory 

(N.T. 367-372). Crowley also criticized the adequacy, forE & S controls, of the 

grass buffer strips which, tmder paragraph 13. of the permit, must be naintained at 

certain site l::otmdaries (N. T. 207, 243-246). 

Neither the regulations governing septage injection, 25 Pa. Code §75.32, 

nor the regulations governing E & S controls, 25 Pa. Code d1apter 102, explicitly 

. require Higbee to file or follow a s:pecific crop rotation plan. However, operation 

of the pe:rmit must not violate the E & S control regulations in Chapter 102. DER' s 

expert Socash testified that he had reviewed the pennit. application to make sure 

it did not violate the E & S regulations, and that these regulations indeed were 

not violated {N.T. 1445). 

Appellants did not carry their burden of showing the Higbee permit oper·-
. . 

ation would violate the· E & s control regulations in 25 Pa. Code Chapter 102. 

Crowley'~ estirr.ate of the rate of soil loss from the -site, on which est:Urate he 

partially based his criticism of the :r;.ermit's E & S control. features, was much 

larger· than Socash's (N.T. 234, 1447-1449); we find Socash's est:i.rrate to be the 

nore sound, l::ecause it nore accurately takes into account the specific features 

of the site (N.T. 235-236, 369-372, 1445-1447, 2386-2390, 2395}. Paragraph 16 of 
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the penmit requires its operation to comply with the applicable regulations. 
. . 

'Ihese applicable regulations forbid injection of septage ,.,ithin various distances 

of SJ?ecified entities; in particular, injection is forbidden within 50 feet of 

property lines. The regulations do not require grass buffer strips; the require-
. . 

rren.t that grass strips comprise the iSolation from certain property lines was 

added by DER to reassure the Citizens that the injecte~ material would not run. 

off the site (N.T. 1488-1492). Appellants' witnesses gaVe no convincing reasons 

for challenging the adequacy of 50 foot grass buffer strips to co~trol erosion 

and sed.i.rrentation. 

Appellants also complain (Coolspring J;X)S~-hear~g brief~ p. 33) that the 
- . 

maps in the revised application (Lintelman Exhibit 2) do not accurately depict the 

required buffer strips. However, these maps do not alter the permit's requirerrents 

of compliance with all applicable regulations (paragraph 16 of the permit), and of 

maintaining grass buffer strips at certain boundaries (paragraph 13 of the penni t) • 

Socash explicitly testified, t·lithout contradiction, that the maps in the permit 

application were not required to be completely accurate, bec':luse before the permit 

went into operation the areas where septage injection was allowed would be staked 

off by the permittee, under Socash' s v1atchful eye to ensure that the regulations 

~e being folloW8d (N.T. 1471-1472, 1684-1685; Cormonweal"tll Exhibit 4, paragraph 15). 

The preceding tw:> paragraphs suffice to reject appellants' Ccroplal.nts alxJut 

erosion p.nd sedirrentation under the permit OJ?eration. But the weakness of appellants' 

case with respect to this E & S issue is best illustrated by Crowley's admissions 

that Struthers is one of the better farrrers Crowley had seen (N. T. 365) , who w:>uld 

want to manage his fa:rm to conserve his soil (N.T. 365), and who presently is 

operating his fann in accordance with good soil conservation practice (N.T. 364). 

Appellants hav-e given absolutely no reasons why Struthers, who pre3ently injects 
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pig manure usi..'l.g the very same injector with which he expects to inject the septage 

(N. T. 1041) , s.'iould l:ecorre careless about soil loss 'l.vhen he starts to use--septage 

as a fertilizer instead of pig manure. 

c. The Permissible Cept.l--J. of Injection 

Paragraph 10 of the revised application (Lintelroan Exhibit 2), which is 

incorporated i...··-rto the permit (Comronwealth Exhibit 4), specifies that the septage 

"will be applied to the soil using a Better Built Model 1500 tank trailer ••• " 

This is the injector machine owned by Struthers, employed by him to inject _pig 

rranure during his present fanning operations at the site (N.T. 1041-1042). Para­

graph 10 of the revised application goes on to say that the depth of injection is 

adjustable, up to a depth of 12 inches. Struthers testified that in practice 

injection is difficult at depths greater than about 10 inches (N.T. 1071). 

The appellants contend it is the intent of the regulations, 25 Pa. Code 

§75.32, that the septage filter through at least twenty inches of soil before 

reaching the groundwater. Therefore, judging by the preceding paragraph, appellants 

want the pennit to specify that septage shall not be applied .unless the seasonal 

high water table lies sorre thirty inches below the ground surface, rather than .the 

twenty inches depth actually specified in paragraph 11 of the permit~ 

This contention must be rejected. On this :lssue the pennit is in CO:rcplete 

o::mfonnity with the applicable regulation, 25 Pa. Code §75. 32 (c) (6) (iii). Appellants 

have not- made the necessary showing (see Section II supra) that this regulation fails 
' 

to protect the public ·health, safety and welfare under the facts of the instant appeal • 

.M::)reover the Environmental Quality Board apparently was weil aware--when setting the 

minimum 20 inc.:."J. to seasonal high water table standard--that the septage might be 

injected into the soil; 25 Pa. Code §75. 32 (c) (9} specifically permits injection. 
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Nevertheless, appe.:.lan~' arguments in this regard are not wholly 

rreritless. It is unreasonab.:.e t: believe the EQB, in promulgating §75.32 (c) {6) (iii), 

intended to allow injection .:=.t cLcsths exceeding 20 inches. 'lb so believe would 

appear to nake §75. 32 (c) (6) (~i) ~intless; such a construction of §75.32 (c) (6) (iii) 
~ . 

would be contracy to the preceptE .;)f the Statutory Construction Act. 1 Pa. C.S.A.. 

§1922 (1); 1 Pa. Code §1. 7. ~ere.)re we_ hold that the EQB, in pn;>rnulgating 
. . . 

§75. 32 (c) ( 6) (iii) , expected ~ ~jeC..:.on depths to be well short of 20 inches. The 
.. 

record does not permit us to say ':;.:;W close to 20 inches w::>uld have been. i.mperrid.ssible 

from the EQB' s standp::>int, bt:::: i-: .:..s clear from Socash' s own :testi.Irony that little · 

is gained, and nn.1ch may l:e r::..Ske::... by injecting at a greater depth than the injector· 

ronveniently allows (N.T. 15..;2). _ 

For this reason we ::ule: .:.twas an abuse of discretion not to have emb::x:lied 
. . 

a maximum injection depth in. -::he ~t conditions. The permit will be renanded to 

DER for such nod.ification (a:..::mg "Lith the other rrodifications we have qescribed), 

consistent with the thrust o.:: the: ?receding paragraph. Our reading of the testi.Irony 

suggests six i.riches v.uuld 1::e -=:. re.~nable rnaximmn injection depth. (N.T. 1071, 1538), 

but we feel this figure is h:=st s...~ by DER' s technical staff; So that there IiE.y be 

no doubt in the parties' roi..r-es, w:: explicitly state that DER has full discretion to 

set the roaximum injection de~~ c:::. any figure less than or equal to ten inches; 

furthernore, any such figure =:or ~s Higbee permit is~ judicata and not appealable 

to this Board,· because the rr~ depth issue has been fully litigated in>:the 

instant i::ippeal. 

D. Struthers' ReSJ;Qnsibili t.::..~s 

The appellants ma.i_-air; :..hat the permit should be overturned because it 

has been issued to Higbee alc::::le cr-i not to Struthers as well. In the alternative, 

the appellants ask us to rec_r---'~e ::at Struthers accept the status of a ro-~nnittee, 
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along with Higbee. The apr:ellants argue that in not requiring Struthers to obtain 

a pe:r:mit, _DER has violated t.he S<Jr·1A, 35 P.S. §6018.501, which reads: 

(a) It shall be unlawful for any person or 
rm.micipality to use, or continue to use, their land 
or the land of any other person or municipality as 
a solid Y.-aste processing, storage,· treatment or 
disposal area without first obtaining a pe:r:mit from 
the departm:mt as required by this act: Provided, 
however, that this section shall not apply •.. to 
agricultural waste produced in the· course of no :mal 
fanning operations nor the use of food processing 
\vastes in the course of normal fanning operations 
provided that such wastes are not classi.fied by·.the 
1x>ard as hazardous. 

'lhe septage which is the subject of the Higbee permit is neither "agri-

cultural waste" nor "food processing wastes". Consequently it does appear that 

Struthers should l::e a pe_rmi.ttee in the instant septage injection operation. On the 

other hand, the EQB has examined this question, and .has decided that Struthers does 

not require a permit. 'Ihe duly promulgated regulation 25 Pa. Code 75.32 (a) gives 

Struthers an exenption from permit requirerrents, as the appellants and DER agree. 

DER suggests that the i.J1consistency arises l::ecause the present version of Pa. Code 

§75.32(a) was effective as of June 10, 1977, whereas 35 P.S. §6018.501 only became 

effective on July 7, 1980. This suggestion seems to imply that Pa. Code §75.32(a) 

was superseded by passage of the SWMA, and therefore that DER should have required 

Struthers to be a co-J::eTITiittee with Higbee . 
. 

Nevertheless, v.e \rul not rule that DER's grant of the Higbee permit was 

an abuse of discretion :rrerely l::ecause DER did not insist on a permit application 
. . 

from Struthers. t-ve have several reasons for this decision. In the first place 

we do not see how DER' s exercise of its discretionary authority to enforce or Il?t 

to enforce a pennit requirement against Struthers is part of the subject matter of 

the instant Higbee penni t appeal. 'Ib make the issue of Struthers' :r;errni t part of 

-194-



. ,,. 

the subject rr.at:ter of the instant appeal, the appellants should show that failure 

to require a t:ermit from Struthers will adversely affect DER's ability tc ·Frotect 

the public health, safety and welfare through the Higbee permit, e.g., by adversely 

affecting DER • s enforcement of the Higbee pennit. The appellants have not met this 

burden, ~though they have shown that with the present permit Higbee must rely on 

Struthers to fulfill many of the permit conditions (N.T. 1051-1052). 'Ihls reliance 

:rr.ay be a problem for Higl:ee, but it does not affect DER's ability to _hold Higbee 

respJnsible for full carrpliance with all conditions of ·his J?E7:rmit. 

Furthenrore, the Sv:MA gives DER very broad };X)WerS to specify the terms 

and conditions of permits. 35 P.S. §6018.104 (7). Even if we were to order DER 

to require a penni t application from Struthers, we do not believe we have the. 

authority to fix the conditions in the Struthers' pennit, provided. the public 

health, safety and welfare is ·being protected by the Higbee· permit. We do not 

promulgate regulations-the EQB does. Our discussion to this point in this long 

adjudication has been to t"11e effect that there has ·been no showing the Higbee permit 
. . 

alone, as rrodified in this adjudication, will not protect the public heal.th, safety 

a~d welfare. L1 other words, we believe that under the present regulations, even 

rerroving the e..~tion for fanners in 25 Pa. Code §75.32(a) 1 DER could grant 

Struthers his _p=nnit essentially pro fo:rna, with little or no specific performance 

requirements on him. On this basis, there is not much point in ordering DER to 

require a f:e-lT.'it application from Struthers • 

. · We :fu_rther r~ that requiring Struthers, to apply for a permit would be 

an adjudication of his rights by us (1 Pa. Code §L4), al~ough Struthers is not a 

p:rrty to this action, was not advised by_ the Board or any party to obtain .counsel 

during the hea....-i_ngs or tc participate in brief writing, and was given no indication 

that we might require DER t6 issue an order directed to him. .r-t>reover 1 the appellants 
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did not raise the issue of the dichotomy between the SWMA and 25 Pa. Code §75.32(a) 

in their notices of appeal or their pre-hearing rrerroranda. Under the circumstances 

YIB have just described concerning failure to fully protect Struthers' rights, and 

recalling the terms of 25 Pa. Code §21. 51 (e) and paragraph 4 of our Pre-Hearing 

Merrorandum No. 1, we believe this SWMA vs. §75. 32 (a) issue should be deerred waived 

in this appeal, i.Irespecti ve of the issue's legal rreri ts as discussed in the two 

preceding paragraphs. 

IV. Article I Section 27 

'.Ihe appellants rraintain that granting Higbee his permit has been a violation 

of the requirerrents implied by A..'-ticle I Section 27 of the PennsylVania State Consti-
. . 

tution. However, the appellants completely fail to show that DER has not complied 

with the threefold standard of Payne v. Kassab, 11 Pa. Crrwlth. 14, 312 A.2d 86 (1973), 

affirmed 468 Pa. 226, 361 A.2d 263 (1976): 

(1) Was there compliance with all applicable 
statu.tes and regulations relevant to the protection 
of the Comronwealth' s public natural resources? 

(2) Does the record demonstrate a reasonable 
effort to reduce the environmental incursion to a 
rnini.mum? 

( 3} IX>es the envirol1It"eiltal hann which will 
result from the challenged decision or action ro 
clearly outweigh the benefits to be derived there­
from tbat to proceed fu_rther would be an abuse of 
discretion? · 

Our entire discussion supra indicates our view that DER has complied with 

the applicable statutes and regulations, namely the SWMA and the Clean Streams Law 

(concerned withE & S controls) and the regulations thereto; noreover, as DER points 

out, paragraph 18 of the permit says the pe:rmit does not supersede applicable local· 

laws such as zoning ordinances (\vhich are within the jurisdiction of the Court of 
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Comron Pleas, not DER or this Board). Therefore, insofar as DER and this Board 

can be concerned, the first prong of the Payne v. Kassab test has been satisfied. 

The record denonstrates that DER has :rrade a reasonable effort to reduce 

the environrrental incursion of the Higbee ,~?ennit O}?eration to a minimum. DER 

gave careful attention to the details of the prop:>sed O}?eration, with the result 

that large porJons of the originally pr?posed site wer~ deleted from the actual 

,~?ermit; DER did not rely solely on the tests conducted by Higbee's engineer, but 

perforrred many tests on its own; the nonitoring called for in thi~ adjudication 
. . 

will make it p:>ssible for D~ to remedy environmental incursions which by mischance 

have not been wholly preclu:led by the permit's adherence to the applicable Statutes 

and regulations. Therefore, there has been rornpliance with the second prong of 

the Payne v. Kassab test.· 

The 'lbwnship appears to challenge this conclusion with t.~e contention that 

DER could have found other "nore suitable sites rerroved from the public" ('Ibwnship 

post-hearing brief, p. 66). But the 'Ibwnship cites no authority holding that under 

the second prong of the Payne v. Kassab standard it is DER's affirrrative duty to 

seek out alternative fOSsibly nore suitable sites than the site Higbee originally 

proposed. Alth:mgh the -holdings of the Pennsylvania courts on this issue are not 

completely clear, it fl'1es seem that DER only has the duty to minimize the "imnediate" 

environmental incursion, i.e., the envirorunental incursion produced b~l the imnediate 

project DER is evaluating. &~ v. DER, 56 Pa. Orwlth 298, 424 A."2d 993 (1981); 
. . 

Mignatti v. DE._R., 49 Pa. Crrwlth 497, 411 A.2d 860 (198.0); Delaware Connty Corrmunity 

College v. Fox, 20 Pa. · Cn.vlth. 335, 342 A.2d 468 (1975). l:J:l fact, requiring DER to 

perform its own search for alternative sites every tirre it receives a pennit applica-. 

tion w::>uld put an al.rrost impossibly heavy burden on DER. As the 'IbWnship rightly 

argues, if DER had the affirmative duty of finding alternative sites, it hardly 
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could rely on the applicant's assurances that there are no superior alternatives; 

such assurc?J1ceS act1..1ally were received from Higl::ee (Lintelrran Exhibit 1, page 4). 

A search for alternative sites might l::e DER' s duty when the proposed operation is 

expected to prcduce serious environmental incursions, but no such expected incursions 

have been sho'l.·m under the facts of the instant appeal. See als:> Maskenozha Pod 

and Gun Club v. DER, EHB D::x:ket No. 79-155-S, 1981 EHB 244 at 293-4. 

As for the third prong of the Payne v. Kassab test, it is the appellants' 

burden to show that the envirormental harm from or::eration of ·the ~gl::ee permit 

clearly will outweigh its benefits. The appellants have not shown that operation 

of the ~gbee permit will cause environmental harm. DER argues, and we agree, that 

the hopefully e...··wironrnentally l::e.nign agricultural use of septage prof?O~ by Higbee 

can point the ..-....a.y to imp:::>rtant benefits for farmers and society alike. Thus 

appellants have not net their burden of showing the third prong of the Payne v. 

Kassab test was not satisfied. 

v. Higbee's Fitness to R.....oceive the Permit 

Duri...""lg the hearings, appellants raised for the first t:irre the issue of 

Higbee's fitness to receive the permit under apr::eal. Appellants offered into 

evidence a Consent Order and_ Agreerrent (Coolspring Exhibit 3), executed by DER and 

Higbee on June 30, 1982, ~rein Higree admitted: 

(i) Before May 17, 1980, Higbee had been 
disposing of septic tank wastes in an al:a.."!doned 
strip mine located in Jackson 'Ibwnship, Mercer 
County, without a permit to do so.· 

(ii) On or arout May 17' 1980, DER advised 
Higbee that lawful disposal of septic tank t.vastes 
required a permit. 

(iii) As a result of this advice Higl::ee 
applied for, and eventually received, the permit 
tt~hic..'-1 is the subject of the instant appeal. 
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(iv) Nonetheless, on approximately 50 occasions 
between May 17, 1980 and May 1982 Higbee again had 
disposed of septic tank wastes on the aforerrentioned 
strip mine property, though still without a permit 
to do so. 

The appeJ lants also have t;:Ointed tc testirrony under oath by Higbee, given on l-'".arch 30, 

1982, as eviden:e- he perjured himself during these hear.ings. The testilrony, under 

cross examination, was (N.T. 714): 

Q. .And you haven't in the last few nonths been 
dumping at any other sites, coal sites and so forth­
in any township? 

A. :No • 

.Appellants argue (in effect) that the evidence just cited shows: 

a. DER' s original grant. of the pennit to Higbee 
was an abuse of DER' s discretion. 

b. Our refusal to revoke the permit grant to 
Higbee would be an abuse of our discretion. 

When the above-cited evidence concerning Higbee's past v .:blations and 

probity were offered by the appellants, toward the close of the hearings, the Board 

ruled that t.'he appellants 1 t;:OSt-hearing briefs would have to explain why this evidence 

was relevant to the subject matter of this appeal {N.T. 2530). -'!he Board further 

ruled that if it then appeared additional evidence (~yond Coolspring Exhibit 3) was 

required on the issue of Higbee 1 s fitness, the Board would reopen the hear:i ;l.gs for 

the limited pu..l:p.:)Se of securing such evidence {N.T. 2535-2537}. A forrilal :request 

that -we do reoP=n the hearings for just this puqx>se has been made by the Citizens, 

on June 17, 1983. 

Un£ortunately, the appellants 1 briefs have not been very illuminating on 

the question of why evidence concerning Higbee's past violations and his answers 

under oath would be gennane to this adjudication. It is true that under the St.o.J!vt?\, 

35 P.S. §6018.503, DER: 
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may deny, suspend, nod.ify or revoke any permit 
if it finds that the applicant, permittee or 
licensee has failed to comply with any provision 
of this act •.. or any rule or regulation of the 
depa.rbrent ... ; or if the departrrent finds that the 
applicant, permittee or licensee has shown a lack 
of ability or intention to comply ... 

On the other hand, since DER only learned in May 1982 that Higbee had been unlaw-

fully disposing of septic tan.'~( wastes during May 1980 and May 1982, the appellants 

have not shown why evidence of such dis}?Osal made the original penni t grant an 

abuse of DER's discretion. 

It also is true that our hearings are de novo, and that our adjudication 

can be based on facts not available to DER at the tirre DER took its appealed-from 

action. Township of Salford v. DER, D::>cket No. 76-135-c, 1978 EHB 62 at 77. But 

in previous appeals we have l::een reluctant to base our rulings on evidence and/or 
. . 

legal theories which had not been set forth in the parties' pre-hearing mermranda, 

i.e., which did not assuredly avoid surprise and prejudice to other parties.· Melvin 
.. 

D~ Reiner v. DER, D::>cket No. 81-133-G (Adjudication, July 28, 1982); R. Czarnbel, Sr. 

v~ ·oER, D:Jcket No. 80-152-G, 1981 EHB 88 at 102; Old Home Manor and W. c. Leasure v~ 

DER, D:Jcket No. 82-00.6-G (Opinion and Order, April 11, 1983). 

Although the considerations summarized in the preceding paragrapHs hardly 

can be said to p:>int in any definite direction, we have decided to hold that the 

issue of HigJ:::ee' s fitness to receive the permit is outside the scope of the instant 

appeaL This :ruling is cnnsistent with our past practice in, e.g., Reiner r Czan:bel 
. 

and Old Herre Haner, supra. However, the issue is ge:rnane to our de novo hearing --- .. 

under 35 P.S. §6018.503, and the appellants cannot be faul~ed for not having given 

Higbee notice l:efore February 1982 (when these hearings began) that appellants would 

be 'introducing evidence of a cnnsent u.greerrent execUted by Higbee on Jme 30, 1982. 

'Ihus we 'WOuld 1:e much rrore hesitant to exclude Higbee's fitness from :the instant 
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appeal, \~~ere it not for the fact that the appellants will have full opportunity to 

litigate t;his issue of Higl::ee' s fitness in other appeals presently l::efore ·us. 

'Ib be specific, on November 19, 1982, DER-ba.sed on Higl::ee's admissions 
. . 

(qooted supra) in the aforerrentioned June 30, 1982 Consent Order and Ag:ree.rrent-

suspended Higbee's permit (the pe:rmit which is the subject of this adjudication) 

until Narch 15, 1983 •. The 'IbWnship and -the Citizens each filed tinely apf€Cl).s of 

• 
this suspension, docketed respectively at 82-299-G and 82-295-G. In_ these appeals, 

·. . . . 
the ap_Fellants argue that revocation of Higl::ee 's penni. t, not. suspension, was the 

proper penaity for Higbee's admitted unlawful dunping of septic t~ Wastes; these 
. . . . 

arguments by appellants also nade reference to Higbee's allegedly perjured testircony, 

diScussed supra. 
. . . . . .· 

Consequently these ~ new appeals (which now have been consolidated at 

Dxket No. 82-295-G by order of this Board dated March 4, 1983) involve precisely 

the issue we have ruled outside the scope of the instant appeal, namely whether 

Higbee's past violations and his testirrony concerning them on March 30, 1982 imply 

it is an abuse of discretion to allow him to operate the appealed-from permit. 

Excluding the issue from the instant appeal will not preclude the appellants from 

fully litigating it under their appeal at D:x:ket No. 82-295-G. If they win 'their 

new appeals, the result will be the sane as if they were to win in the instant 

appeals: Higbee's permit will be revoked. 

Exclusion of the issue of :Higl::ee '·s fitness from the instant appeal is 
. 

logical in that the present adjudication now is concerned only with the environmental . . 

pros and cons of the Higbee permit; these pros and cons are quite independent o:f 

Higt:€e' s fitness to have his pe:rmit. lm.y possible prejudice to appellants from 

putting off the issue of Higbee's fitness to the app==-_al at D:Jcket No. 82-295-G will 
. . 

be minimized by our decision (which has l::een announced to the parties) to expedite 

the hearing on the 82-295-G appeal, and by the fact that (as Higl::ee's counsel informs 
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us) Higbee still is under the Mercer county Court of Cormon Pleas stay preventing 

him from exercising his permit. 

A. Record ICo.eping 

':C'"'le issue of Hig:bee' s fitness to receive a pennit does :bear on another 

issue which is a .legitimate part of the subject matter of this appeal, and which 

we have not yet disc.ussed. This issue is whether the record keeping required by 

the termi t is adequate. 

'n1e permit's conditions (paragraph 16, DER Exhibit 4) incorporate 

25 Pa. Code §75~32(b) (5), which requires Higbee to maintain records of quantities, 

dates and locations of sludge application. l-bdule 4 of the original permit appli­

cation (Lintelman Exhibit 1), prepared by 'Ibdd Giddings on Noverrber 18, 1980, 

does ask for a narrative discussion of record keeping, including "date, areas 

used for dis:t:esal, sources and volurres of waste applied." However, the sole 

narrative in the permit application on this subject is: 

Records 
Clear records will be ·kept by the applicant, 

noting date, time, weather and gallonage. A set 
of records will also be kept by Mr. Struthers, as 
he is paid by Mr. Higl::ee on a gallonage basis. 

The foregoing appear to be the only references to record keeping in the 

penni t or the penni t applications (Lintelrran E.xhibi ts 1 and 2) incorporated into 

the permit. 'Ihese references hardly suffice to explain-to Higbee or to the 

appellants---v.-hat records will be required under the permit. Moreover, this lack 

of specificity concerning record keeping must be exarnin~ in the light of Higbee r s 

own testirrony about his present business practices. Presently Higbee keeps little 

or no records of the sources of the septage he transports in his hauling trucks. 

Furthermore, Higbee pumps non-residential as "~11 as residential septic tanks, 

and it can ta1<e as many as four septic tank pumpings to fill Higbee's 1500-gallon 
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hauling truck. He uses the sane truck to transport non-residential and residential 

septage, cleans the interior of the truck no rrore than two or three ti.mas a year, 

and admits that "emptying" the truck still leaves a few gallons (perhaps five) 

inside. 

We reiterate our staterrent in Section IIC: DER has the responsibility 

of seeing to it that the :permit, once 'granted, is o~ated in a fashion which 

preserves the public health, safety and welfare. Proper reoord keeping by. the 

penni.ttee is an ilrpOrtant component of DER's ability to fulfill this responsi:.. 

bility. ~der the facts of this appeal, therefore, especicilly in View of the· 

June 30, 1982 .Consent Order and Agreerrent and of DER's N::>vernber 19, 1982 
- '· 

suspension of Higbee's penni t, it would be an abuse of discretion to leave 

Higbee's record keeping responsibilities as vaguely specified as they presently 

are. DER is ordered to add pennit conditions which will s:t:ell out urim:istakably 

the records Higbee is required to maint.ain. The required records at least shall 

enable DER to ascertain whether applicable regulations and permit conditions 

governing the anounts, times, weather conditions, gallonage, application locations 

and sources of septage used in the Higbee-Struthers operation are being obeyed. 

How this objective is to be accomplished, i.e., precisely what records shall be 

required, how they are to be maintained and rep:>rted, etc., is 1' ft to DER's 

discretion • 

. · CONCLUSICNS OF LAW 

1. 'Ihe Environrrental Hearing Board has jurisdiction over the parties 

and the subject matter of these proceedings. 

2. Our review of this matter is to dete:rrnine whether DER has cornnitted 

an abuse of discretion or an arbitrary exercise of its duties and powers. 

-203-



. . . ... . .... ,.,~· 

3. App:llants have the burden of prcx:>f in this app:al • 

4. This adjudication m:x:>ts any p:tition for supersedeas filed by 

either appellant. 

5. Under 35 P.S. §6018.104 (13} it was DER's duty to do whatever it 

deemed necessa:r:y to guarantee that its evaluation of the pennit application was 

based on accurate data. 
. -

6. DER' s gather:ing of its mvn data during its evaluation of the permit 

application did not create a conflict of interest for DER.-

7. DER had the legal right to defend its issuance of the penni t as 

vigorously as it wished. 

8. '.Ihese proceedi.ng~-have not shown a conflict of interest or bias 

against the appellants. 

9. Appellants' due process rights have not. been denied during these 

proceedings. 

10. The Higbee permit pertains to residential septage only. 

11. It was not the intent of the Legislature that this Board should 
. . 

review either the abstract "wisdom" or the validity, including constitutionality, 

of regulations duly promulgated by the Envi:ronrrental QUality :Board. 

12. This Board can assess the validity or constitutionali~y .of a 

regulation in the context of a given appeal. 

13. It would be an abuse of discretio~· for DER to insist an enforcing 

a dul~·prornulgated regw_ation which., in the given pii:cumstances, is inducing 

violations of constitutional guarantees or is producing' ~sults contrary to the 

underlying ~t.atutory intent. 

14. 'Ib rceet his burden of showing DER has abused its discretion in 

insisting on enforcing a duly promulgated regulation, appellant need not show 
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that undesired and undesirable effects are certain to occur, or even very 

probably will occur. 

15. 'lb meet his burden of sh:>wing that DER has abused its discretion 

in insisting on enforcing a duly promulgated regulation, an appellant must show 

that the . probability of undesired and undesirable effects will IJe untolerably high. 

16. When there exists an applicable regulatory scheme, duly promulgated 

by the. Environmental Quality Eoard, there is a presumption that the :regUlatory' 
. . . . 

·· scheme meets the objectives of the underlying ·statute. 

17. Except with :respect to the need for rro:re rronitoring, appellants 

have not rnet ·their burden of sh:>wing that DER' s reliance on the 25 Pa. Code 
. . 

Chapter 75 regulations governing the Higbee penni t was an abuse of discretion. 

18. DER has the responsibility of seeing to it that the pennit, onoe 
. . 

granted, is operated in a fashion which preserves the public health, sa..f;ety and 
"' 

welfare, including conducting necessary inspections. 

19. Water \'.'ell and soil noni~ring during operation of the _instant 

permit is akin to insfection of the operation. 

20. Where aPfellants have produced as much expert testinony al:out the 

need for rronitoring as they have in this appeal, and where the nonitoring \..Uuld 

be inexpensive and unoppressive, the burden falls on DER to show that adding 

nonitoring requirerrents to the pe:rmit is unlikely to additionally protect the 

public health, sa~ety and ~lfare. 

21. The actions to be taken by DER as q. result of the rronitoring we 

have ordered remain. within DER's enforcerrent discretiort •. 

22. It is an abuse of discretion for DER to deny itself :readily 

accessible info:rmation on which proper enforcement of a pe:rmit reasonably could 

be based. 
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23. In the circumstances of the instant appeal, procedural violations 

raised for t.l,e first tirre in appellants' post-hearing briefs should be ·considered 

waived. 

24. The regulations governing the agricultural disf:QSal of residential 

septage are found in 25 Pa. Cbde §75.32, especially §75.32(c). 

25. Especially in view of the fact that the septage is to be injected 

under the surface of the soil, and will not be injected during periods of rain, 

appellants have not :rret their burden of showing that failure to proscribe surface 

water runoff will endanger the health, safety and welfare ·of residents in the 

. vicinity. 

26. Except in the "yellow area," appellants have not. met their burden 

of showing that the applicable regulations governing allowable soil ty~s and 

grmmd water table levels have been incorrectly applied . 
. 

27. Where there is doubt whether regulations designed to protect the 

environrrent are being satisfied, DER srould err on th~ side of· caution, Le., on 

the side of erisuring protection of the environment. 

28. Inclusion of the "yellow area" in the pennit was an abuse of 

DER's discretion. 

29. Operation of the perrni t must not violate the erosion and sedirrent-­

ation controls in 25. Pa. Code Chapter 102. 

30. Even trough the septage will be injected below the ground surface, 

under the facts of this appeal there is no requirerrent that the seasonal high 

water table should lie rrore than twenty inches below the surface. 25 Pa. Code 

§75. 32 (c) (6) (iii) • 

31. It is tm.reasonable to believe that the EQB, in promulgating 

§75.32(c} (6) (iii), intended to allow injection of septage at depths exceeding 

twenty inches. 
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32. Ra~er, the EQB, in promulgating §75.32(c) (6) (iii), expected 

injecti9n depths to be well short of 20 inches. 

33. Under the facts of the instant appeal, it was an abuse of 

discretion for DER not to have embodied a maximum injection depth in: 

permit conditions. 

34. Under the facts of the instant appeal, DER has fulJ. discretion 

to set the rraximurn. injection depth at any figure less than or equal to t;en inches. 
. . . 

35. Despite the tenns of 35 P.S. §6018.501, D~'s failure to insist · 

on a permit application from Struthers c~ot be regarded as ari abUSe of discretion 

in the context of the instant appeal. 

36. · 'lb make the issue of Struthers' permit part of the subject matter 

of the appeal of Higbee' s perrni t, the appellants sh::>uld show that failure to 

require a permit from Struthers will adversely affect DER's ability to protect 

the public health, safety and welfare through the Higbee pennit. 

37. Provided the public health, safety and welfare is being protected 

by the Higl::ee penni.t, DER has the authority to grant Struthers...,.-and the Board 

cbes not have the authority to. connte:rrnand--a permit embodying purely pro fonm 

requirerre.'1.ts on him. 

38. Where tr.e appellants • notices of appeal and pre-hearing merroranda 

did not raise the issue that Struthers .should be required to apply for a penni.t, 

and where Struthers was not a party to the appeal, was not advised to obtain 

c:onnsel, and was given no indication that the result of this adjudication might 

l::e an order directing him to apply for a penni t, the aforesaid issue should be 

deerred waived. 

39. '!he appellants have not met their burden of sh:::>wing that DER 

failed to ccrnply with the requirerrents of the Pennsylvania State Constitution 

Article I Section 27. 
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40. DER' s duty, under the second prong of the Payne v. Kassab standard, 

is to rninirnize the environrrental incursion produced by the irrmediate project DER 

is evaluatir.g. 

41. Under the second ·prong of the Payne v. Kassab standard, DER does 

net have the duty to search for alternative sites, except PJSSibly when the 

proposal :before DER is expected to prcduce serious environmental incursions. 

42. Our hearings are de novo, and our adjudication can be based on 

facts not available to DER at the time DER took its appealed-from action. 
. . . . . 

43. Under the instant facts, the issue of Higbee's fitness to receive 

his permit is outside the scope of the instant appeal. 

44. The issue of Higbee's fitness to receiv~ his permit will be fully . 

litigated in the new aF.r;eal by these appellants, docketed at 82-295-G. 

45. Under the facts of this appeal, it would be an abuse of discretion 

to leave Higtee' s record keeping responsibilities as vaguely specified as they 

presently are. 

ORDER 

WHEREFORE, this day of , 1983 8 it is ordered that: 

1. The appeals of Coolspring Township and of the various Ci ti:t ··ns 

are dismissed, but the pennit is rewanded to DER for rrodification in accordance 

with this Opinion. 

2. M:Jdifications are required as follows: 

a. Paragraph 14 of the permit shall: include provisions for 

ground water and soil :m::mitoring, as discussed in Section· IIC of tnis Opinion. 

b. Paragraph 14 of the permit shall include provisions for 

nonitoring "ancient" tile drainage, as discussed in Section IIIA of this Opinion. 
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c. Tr..e "yellow area" in the Middle Field shall be deleted 

from the permit, but may l:e reinstated at a later tirce on the be-sis of appropriate 

new evidence (see Section· IIIA of this Opinion) .. 

d. The maxirm:nn depth of se~tage injection shall be specified, 

at a figure less than or equal to ten inches (see Section IIIC of this Opinion). 

e. The records which must ~ kept shall be spelled out in 

detail (see Section VA of this Opinion) • 

3. The issue of Higbee's fitness to receive and/or to operate his 

pe:rmit has been n;moved fra.-n the subject :rra.tter of this appeal, but can be fully 

litigated in the appeal docketed at 82-295-G. 

ENVIRONMENTAL HEARING BOARD 

DATED: 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

INDIAt.'JA ~1INING AND DEVELOPr·'lENT, ll~C. Docket No. 82-155-H 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Mining 
Bond Forfeiture 

ADJUDICATION 

By t.~e Board, August 15, 1983 

This matter concerns an appeal made by Indiai1..a !lining and Developnent, 

Inc. (Indiana) of a forfeiture of a bond by Anthony J. Ercole, Director of the 

Bureau of !•lining and Reclamation which bond ~vas sul:.ru.itted to DERby Indiana as 

a. condition for obta,ining a pennit to perform surface r.Un.ing in East i1hea.tfield 

Totvnshlp, Indiana County, Pennsylvania. The hearing in this rna.tter ,,las held 

before Denni.s J. Harnish, Esquire, then the chainnan of this board, who at the 

request and approval of t.~e board prepared a pro!;X)sed adjudication in this matter 

whia.~ has been reviewed by and adopted as b."'le adjudication of the board. 

FUIDINGS OF FACI' 

1. Appellant in this matter is Indiana who has a mailing ~ess 

of P. 0. Box 264, Horner City, Pennsylvania 15748. 
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2. Appellee in this matter is the Camonwealth of Permsylvania, DER 

which has a duty and responsibility of administering, inter aZia, the Surface 

Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq. (~) and 

regulations prc:m.llgated theretmder. 

3. On March 11, 1980, Indiana filed with DER a request to operate 

a special reclamation coal mining operation in East Wheatfield Tavnship, Indiana 

County, Pennsylvania within 100 feet of State Route 711. 

4. Indiana also sul:mitted to DER, as part of the pe:onit application 

process, a penni t map, Cross Section A-A, showing backfilling contours, Cross 

Section B-B I showing certain terrace backfilling I Cross Section c-c showing 

crossing of haul road and S. R. 711, Cross Section D-D showing road surface, a 

schematic of neutralizing plant, a sed:i.mentation and erosion control plan, and 

two drawings showing sedimentation ponds. 

5. On April 18, 1980, Indiana executed and sul:mitted to DER, a cer­

tificate of ~posit No. 10-00027387 in the arcount of $10,000.00 as a reclamation 

bond payable to the Cc::mronwealth upon the failure of Indiana to perfonn all the 

reclamation requirements of SM:RA, The Clean Streams Law, regulations pranulgated 

thereunder and the te.nns of the mining penni t. 

6. On May 8, 1980, DER issued to Indiana Sp....-->cial Reclamation Project 

No. 32800901. Said pennit required Indiana to, inter aZia, abide by any plans 

or sketches filed with the pennit, to have all reclamation canpleted within 12 

nonths, obtain adequate revegetation, discharge all water into secli.me.ntation and 

erosion ponds in accordance with the plan, and establish temp::lrary and pennan­

ent sedirrentation and erosion facilities as indicated on maps sul:mitted to DER. 

7. On May 22, 1980, Marvin E. Witt, president of Indiana signed an 

acceptance fonn relating to Pennit No. 32800901 whereby he agreed, on behalf of 

Indiana, to abide by all special and standard conditions of the penni t. 
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8. On March 16, 1981, DER Mine Conservation Inspector Harry Barnes 

inspected the Indiana mining operation and fotmd that the mine operation had 

not been reclaiired in accordance with the pennit and in particular that the 

backfilling was not in accordance with grade requirerrents. In addition, Mr. 

Bames cited Indi.ana for the following violations: (1) backfilling not con-

current; (2) bac:kfi:ll.ing equiprent be.;i:ng rerroved; and (3) rem::>ving topsoil 

equiprent fran area not bonded. 

9. Backfilling not concurrent was cited by Mr. Barnes because the 

backfilling wa~ not perfonred according to plans. 

10. Copies of the March 16, 1981 inspection reports were :nailed to 

Indiana. 

11. In the March. 16, 1981 inspection, Mr. Barnes recarmended to DER 

tha:t oond forfeiture proceeding~ be initiated. 

12. On .March 18, 1981, a meeting with Mr. Barnes, Mr. Witt and Mr. 

John Moore, supervisor of the Ebensburg Office of DER, was held in Ebensburg. 

At thi~ meeting the violation for affecting an unbonded area was rerroved but 
. . 

violations for backfilling equiprent rerroved and backfilling not concurrent 

remained in effect. 

13. Inspector Eames prepared an inspection report on March 18, 1981, 

which was handed to Mr. Wi:tt, who signed the report. 

14. On April 14, 1981 and May 22, 1981, Mr. Barnes again inspected 

the Indiana site, prepared .inspection reports which stated that all violations 

remained in effect and mailed the reports to Indiana. 

15. On July 10, 1981, Mr. Barnes detennined that sene backfilling 

had been perfor.rred on the area of the pennit on the south side of S. R. 711 

but that the area north of S. R. 711 had not been graded to plans and that back­

filling was still not concurrent, that backfilling equiprrent had been rerroved 
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fran the site, and that an additional violatiOn of failure to maintain adequate 

soil and erosion controls should be added to violations previously cited because 

there was a large anount of runoff which was accumulating between Mr. Miller's 

house on the north end of the peDlli t area and the highwall. 

16. Mr. Barnes prepared an inspection report on July lo·, 1981 which 

was signed by Mr. Witt and which stated "any changes fran the original plans 

would need approval fran the permit review section of DER" • 

17. On August 12, 1981, Mr. Barnes, Mr. Chulick of DER and Mr. Witt, 

and Mr. Smith. an enployee of Indiana, net with property owner Mr. Miller to 

discuss Mr. Mi.ller' $ refusal to allow- Indiana to perfonn certain reclamation 

work because he wa$ ·concerned that the water accumulation problem 'WOuld not be 

corrected to his sati.sfaction. 

18. Durmg the neeting of August 12, 1981, Mr. Witt made a proposal 

concerning llc:Jw- he "WOuld drain the water fran behlnd the Miller residence. 

19. The propc::>sed corrective work was to be done by cutting a ditch 

toward s. R. 711 m an attempt to get enough drop to drain the area. 

20 •. At the neeting of August 12, 1981, Mr. Barnes told.Mr. Witt that 

if the ditch worked for purposes of drai.n.4lg the water, Mr. Witt would have to 

get the plan$ a}?P;t;OVed by DER. 

21. At the August 12, 1981 meeting, Mr. Barnes prepared an inspection 

report which. we$.· signed by Mr. Witt and which stated "All violations previously 

cited shall stay". 

22. On September 3, 1981, Mr. Barnes again inspected the site, wrote 

an inspection report, which was signed by .Mr. Witt, and which said that all 

changes in reclamation plans must be sent to Ebensburg for approval and that. 

violations for inadequate backfilling equifii1e11t on the site and backfilling 

equiprent shall remain. 
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23. On September 17, 1981, Mr. Barnes inspected the site. His in­

spection· report for this day included the following notice concerning failure 

to correct drainage problems: "Sedi.Irent and erosion controls have not been com­

pleted as the ditch draining the area at the rear of the Miller residence has 

no sedi.Irent pond or trap to control or prevent sedi.Irent fran entering State 

Route 711". This report also said "No change in reclamation has been sul::mitted, 

therefore, all work shall be done according to approved plans and ali violations 

previously cited shall stay". 

24. On October 13, 1981, Inspector Barnes inspected the site. Mr. 

Barnes found that ''Violations previously cited shall stay" and that "Planting 

of the pennit has not been canpleted nor has (sic) for a change of reclamation 

been resutmitted to DER. Operator is made aware that no bonds shall be released 

until a good pennanent growth is established over the entire site and a change 

in reclamation is received and approved by DER~ " 

25. On October 22, 1981, Inspector Barnes again inspected the East 

· Wheatfield site. Again Inspector Ba.nles cited the operation for backfilling 

nonconcurrent and inadequate soil and erosion controls. 

26. On Noyember 6, 1981, Inspector Barnes determined that all viola­

tions: renamed in effect and that water was accurm.Ilating on the site because of 

the failure of the operator to install adequate drainage controls. 

27. On December 29, 1981, Mr. Barnes found that water accumulation 

on the site still exi.sted because of the failure of the operator to properly 

drain the mining site. 

28. On February 16, 1981 and March 3, 1983, Inspector Barnes deter­

mined that all violations previously cited existed. 

29. Indiana has failed to correct the highwall, sedimentation and 

erosion, and vegetation violations as of March 7, 1983. 
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30. Water accurm.Ilates on the mining site because . there is not a 

sufficient drop in the ditch that was installed by Indiana (18") to correct 

the drainage problans on the site. '!here is not enough fall in the ditch to 

allow the water to drain over its 400 foot length. 

31. The original sedim:mtation and erosion plans suhni.tted by Indiana 

to DER contained a proposal to install both a t.errq;x:>rary and pennanent sedi­

xrentation basins but no sedin:ent basins were eve.t: installed by Indiana. 
32. Reclamation plans sul:mitted by Indiana to DER included provisions 

that backfilling would be ccmpleted in accordance with several cross sections 

which show final contom:;. but backfilling has never been ~leted in accordance 

with the reclamation plans. 

33. Although Indiana sul::mitted reclamation plans which included cer­

tain provisions relating to backfilling, draining, erosion control and revege­

tation, Indiana has not ccmplied with these plans and has no intention of com­

plying with these plans because of financial reasons. 

34. On May 21, 1~82, DER sent Indiana a notice of forfeiture which is 

the. subjeCt of this appeal. 

DISCUSSION 

In March of 1980 Indiana Mining and Developnent Canpany 1 Inc. 1 (IMD) 

filed with DER a request to operate a special reclamation coal mining operation 

in East Wheatfield Township, Indiana County. The site of the proposed operation 

straddled Pennsylvania State Route 711, (S. R. 711) in an area where that road 

bent sharply (270° )_ fran a southeasterly direction to essentially due north. 

(~e main acreage of the operation lies north of S. R. 711 with approximately 

1 acre being located to the south of S. R. 711.} One of the purposes of the recla-
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mation project was to cut back a hillside on the inside of S. R. 711' s bend so 

as to improve visabili ty for traffic rounding the bend on S. R. 711. Another 

purpose was to correct an area which already had been partially mined. l-bre 

specifically, the project was supposed to recontour the site and especially the 

tmstable fifteen (15) foot highwall behind Mr. William C. Miller 1 s house, so as 

to fonn :rrore stable slopes which would suppJrt vegetation. This reclamation 

project was also designed to improve surface drainage and thus to alleviate future 

water problems. This proposal contemplated transfer of excess overburden fran 

the north side of S. R. 711, and to fill in the existing depression on the south 

side of S. R. 711 up to the road level. 

In addition to its request, as described al::x:lve, IMD sul::mi tted to DER a 

penni t application including a penni t map and a series of schematic cross sections 

related to that map dem:mstrating the proposed contours of the site after recla­

mation. 

Fran these materials and others sul:mitted as part of IMD 1 s application, 

it is apparent that as mining progressed back fran S. R. 711 IMD was initially, to 

provide a diversion ditch, fran a point behind Mr. Miller 1 s house which ditch 

would run roughly parallel to S. R. 711 and terminate at a point north of and 

adjacent to the sharpest portion of S. R. 711 bend in a temporary sedim:mtation 

basin. It was, likewise, apparent that, after the hill located on the inside of 

S. R. 711 had been cut back so as to penni t greater visabili ty, this diversion 

ditch was to be extended fully around the bend and northward, still parallel to 

S. R. 711, to a point north of the bend where a pennanent · sed:i.rrentation basin 

was to be constructed. 

IMD also sul:mi.tted, along with its application, a certificate of deposit 

(No. lD-00027387) in the amount of $10,000.00 as a reclamation bond payable to 

the Ccmronwealth upon the failure of IMD to perfonn all the reclamation require­

rrents of the pemi.i t and applicable law. 
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Following its receipt and review of the above IMD sul::missions, on May 

8, 1980; DER issued Special Reclamation Project Pei:mit No. 32800901 to lMD. This 

peDiri.t required IMD intezo aUa to recontour the pennitted area in confox:mance 

with the various plans and schanatics included in IMD's application, to con­

duct concurrent reclamation and to canplete reclamation within 12 nonths, to 

obtain adequate revegetation and to establish t:errp:>rary· and pemanent sed.imen-

tation and erosion controls in accordance with the representations m IMD's 

application. IMD, by and through, its President Marv:in E. Witt fonnally accepted 

this pennit on May 22, 1980 whereby rno agreed to abide by all the tenns and con­

ditions of said ~t. 

· IMD thereafter began operations under the pennit but, as is not in­

frequently the case in heavy construction in general and mining in particular, 

IMO ran into certain unforeseen difficulties. The rock layers underlying the 

hill which fo:nns the inside of S. R. 711 bend proved to be harder and thicker 

than rMo anticipated.
1 

l-breover, these rock layers, according to Mr. Witt's 

tmcontradicted. testim::>ny, dipped at such an angle (13%) that heavy equiprent could 

not safely be operated thereupon. The direction of this dip also caused a 

problem. Because the rock dipped away frcm the road it could not be easily 

"ripped".
2 

Mr. Witt also testified that, in spite of being authorized by his DER 

pennit, he was precluded by PennOOr frcm conducting excavation within 30' of the 

1. Because this was a special reclamation project IMD had not been required 
to and had not conducted any preliminary test boring. 

2. IMD could not blast on this site because a) it had no blaster's license 
and b) the hill was in close prox:i.mi ty to certain residences. 
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center line of s. R. 711. A final problem which arose regarding reclarna.tion 

of the site was that there was tcx:> much overburden on the north side of s. R. 

711. After the portion of the site south of S. R. 711 had been raised by 

filling it with overburden fran the north side of S. R. 711, IMD had no place 

on the site to dispose of the additional overburden which still remained north 

of s. R. 711. 

Not surprisingly, the effects of the above-described problems soon 

beca:rre manifest. DER1 s inspections, beginning with the March 16, 1981 inspec-

tion of the site by DER Mine Conservation Inspector Harry Barnes, disclosed a 

continued failure by IMD to keep concurrent with its backfilling. 

IMD, fran March of 1981 through July 10, 1981, did make SOI'lle sporadic 

progress .in reclarna.tion at the site but even as of this date the area north of 

s. R. 711 had not been graded to plans and backfilling equiprent had been re-

noved fran the site. Moreover, a new problem had developed on the site, to wit, 

a large arrount of water was accumulating .in the area behind Mr. Miller' s house and 

the highwall behind his house. 3 

At an August 12, 1981 meeting on-site among Mr. Miller, Mr. Witt and 

DER officials, Mr. Witt proposed to correct this water problem by cutting a 

ditch fran the area beh.ind Miller 1 s residence to the drainage ditch which 

paralleled the north side of S. R. 711. Mr. Witt had this ditch constructed, 

at a cost of over $4,000.00, but, although there was sc:me conflict between the 

test:inony of Mr. Witt and DER 1 s inspector, Mr. Barnes, as to how well this ditch 

worked, even Mr. Witt had to admit that it did not work very well. Indeed, 

3. This highwall had been noved back fran Mr. Miller 1 s house by IMD but · 
it still remained (and remains) at a height of appoximately 15 feet above and 
a distance of sane 60 1 fran the Miller residence. The highwall had not (and 
has not) been contoured as per IMD 1 s application. 
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Mr. Witt adopted the scm:!What unusual :position that DER should have known 

that the ditch ~dn't have werked very -well because it had a drop of only 

18" in 443 feet. Mr. Witt also asserted that DER officicils by approving the 

construction of this ditch, accanplished a de facto arrendrrent of his reclama-

tion plan. Mr. Witt's assertion, which basiCally constitutes IMD's only defense 

in. this action, is not supported by either the facts or the law. 
4 

Mr. Witt admitted that he never sul::mi.tted any written amandrrent to 

his reclamation plan and that he never received any written approval thereof. 

~reover, he admitted receiving the various inspection re:ports authored by 

Inspector Eames. Mr. Barnes' inspection re:ports of March 16, 18, April 14, 

May 22 and July 10, 1981 all cited violations including failure to reclaim 

in accordance with the reclamation plan. Mr. Barnes' inspection re:port of 

August 12, 1981 prepared and signed by Mr. Witt during the very meeting at 

which, Mr. Witt asserted, DER approved his change in reclamation plan, specifi­

cally continued all previously cited violations. This contenq?oraneous writing 

is highly inconsistent with Mr. Witt's interpretation of the .Au:Just 12, 1981 

meeting but rather supports Mr. Barnes' view tha~ the ditch was proposed by 

IMD and accepted by DER as a temporary solution to the water problem behind 

Mr. Miller's r;:esidence, not· as a pennanent change in IMD' s reclamation plan. 

Mr. Eames ' inspection re:ports of September 3, 1981 and September 17, 

1981 which, of course, follow the August 12, 1981 meeting also sup:port his 

version. The September 17 1 1981 report specifically notes that "[n]o change 

in reclamation [plan] has been sul:::mi. tted and therefore all work shall be done 

according to approved plans" . 

4. As proi?Qnent of this affinnati ve defense 1 IMD bore the burden of 
proving the facts necessary to sustain it, Ohio Farmers

3 
infra. 
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Even if we were to find that Mr. Barnes had verbally approved a change 
' 

in Mr. Witt's reclamation plan (which we do not), DER \Vauld still prevail on 

this issue. 

This case is not unlike those involving nnmicipali ties having ap-

proved sewage facilities plans which they later sought to avoid when DER ordered 

them to build the projects set forth in these plans. These municipalities 

argued to this board, and on appeal, to Cam'Dnwealth Court, that due to 

changerl circumstances their sewerage facilities plans were no longer valid 

and should not be binding as written. This board, and Camonwealth Court, 

rejected these arguments. In essence we held that a plan is a plan until for­

mally changed. If there are changed circumstances (we held) it is incumbent 

upon the entity with the plan to sul:mi t an amendrrent thereto to DER and to 

appeal fran DER's refusal of that amendrrent (if necessary). CarroU Township 

V. Commonwealth of PA~ DER, 48 Pa. Omv-lth. Ct. 590, 409 A. 2d 1378 (1980) ; 

Kidder Township v. DER, 41 Pa. Qrw-lth. Ct. 376, 399 A.2d 799 (1979). We see 

no reason why this body of law, which developed under one of the laws under 

which the instant penni t Was issued (The Clean Streams T..i:M·, Act of June 22, 

1937, P.L. 1987, as am=nded 35 P.S. §691.1 et seq.), should not apply with 

equal force to the instant situation. 
5 

Since we have detennined that a mine 

operator nrust fully ccmply with all the ter:ms and conditions of his permit 

unless or until any proffered amemdrrents thereto have been approved by DER 

by issuing an amended pennit, it follows that Mr. Barnes \VaS powerless to ver-

_, 

·5. This result also follows fran a reasonable construction of Pennsylvania's 
Surface Mining Conservation and Reclamation Act, 52 P..S. §1396.1 et seq. Section 
5(a) (2) of this Act, 52 P.S. §1396.4(a) (2), and regulations pranulgated thereunder 
provide for complete written reclamation plans .. If reclamation plans can be amemded 
in the infonna.l manner here suggested by appellant, the protection to the public 
contemplated by the General Assembly by a thorough review of a ccmplete plan would 
be undennined. We do not believe that the General Assembly intended such a result. 
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bally emend lMD's pez::m:i.t. An administrative officer cannot abrogate the laws 

of the· camonweal:th or exenpt individuals fran the general operation of the 

law, Cornmo'YflJ)eal-th v. A. M. Byers, 346 Pa. 355, 31 A.2d 530 (1943) cert. denied, 

320 U.S. 757 (1943); Commonweal-th v. Barnes & TUcker Coal, Company, 455 Pa. 392, 

319 A.2d 871 {1974). 

DER acknCMledges that since this is a ~orfei ture case, (IMD' s certifi­

cate of deposit having been forfeited on May 21, 1982) , it has the· burden of 

proof. Thus, the failure of IMD' s affi.J:m:itive defense of estoppel does not 

necessarily. dispose of IMD's appeal. We agree with DER, however, that its 

burden is to show that the reclamation requiremmts set forth in the relevant 

law and IMD' s pennit have not been canplied with, Roalo.Jood Insurance Company 

v. DER, EHB Docket No. 78-168-S (issued February 18, 1981); Ohio Farmers In­

surance Company v. DER, EHB Docket No. 80-041-G (issued August 25, 1981) • 

We further .agree with DER that, in this case, there is no dispute 

that backfilling has not been caripleted according to IMD • s penni t. A highwall 

remains behind Mr. Miller's house; the hill impairing visabili ty around S. R. 

711 retains substantially the sam= size and shape it had before IMD began 

operations-it has not been cut back as per the contour in IMD's application; 

none of the site has been reveg~tated (on portions there is little or no top­

soil to support vegetation) and neither temporary nor p:rmanent sedimentation 

basins have been installed. Clearly DER has rret its burden of showing that 

the reclamation requirements of IMD's permit have not been canplied with and 

thus DER has proven its forfeiture of IMD's certification of deposit to be 

reasonable. 

CO~SIONS OF IAW 

1. This board has jurisdiction over the parties and subject matter. 
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2. DER satisfied its burden of proving that IMD had failed to re-

cla.:ini :lts site in accordance with its pennit. Thus, DER' s forfeiture of lMD' s 

penni t is lawful and reasonable. 

3. IMD had the burden of proving the affirmative defense raised 

in its appeal, to wit, th:it DER's mine inspector had verbally amended IMD's 

penni t. IMD failed to prove this defense. 

4. A reclamation plan in a mine drainage pennit remains effective 

unless or until DER issues an am::ndment to said rennit authorizing an altered 

mining plan. No DER official or employee has legal authority to verbally alter 

a reclamation plan. 

ORDER 

AND NeW, thi.s 15th.. day- o~ ,A,ugu.?t, 1983, IMD's appeal at the above 

is dismissed and DER's forfeiture of certificate of deposit No. 10-00027387 in 

the full face of $10,000.00 is upheld. 

DATED: August 15, 1983 

EDWARD GERJUOY 
Member . 
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CLYMAR SANITARY IANDFILL 

v. 

CXM<DNWEALTH OF PENNSYLVANIA, 
DEPARIMEN'l' OF ~ RESOORCE'S 
and l'ORm BRANOl CONCERNED CITIZENS, 

Intervenors 

. . . . 

. . . . . . 
: . . . . 

Docket No. 81-185-M 

Solid Waste Managem:mt Act 

ADJUDICATION 

By: Anthony J. Mazullo, Jr. , f.tEmber, Septanl::er 22, 19 83 

Procedural History 

By order dated November 17, 1981, the Department of Enviro1'llreiltal Resources 

(DER) suspended Solid ~vaste Managem:mt Pennit No. 101019 of Clyde Wilson, t/d/b/a 

Clymar Sanitary Landfill (appellant), for a site in Middletown Township, Susquehanna 

County, Pennsylvania, and ordered the .inmadiate cessation of landfilling operations at 

the site, as well as requiring appellant to engage_ in other post-operations activities 

so as to bring the site into confonnity with the Solid Waste Managem:mt Act (~), 35 

P.S. §6018.101 et ~-, and the regulations pranulgated thereunder, 25 Pa. Code §75.1 

et seq. 

Appellant received the order of DER on Novanber 24, 1981, and appealed same 

by· notice of appeal filed with this l::nard on November 27, 1981. 

Thereafter, appellant filed a Petition for Supersedeas on December 4, 1981, 

and pursuant thereto hearings were held on Decenber 17 and 18, 1981. 

On December 15, 1981, North Branch COncemed Citizens, an unincorporated citi­

zens ·group, filed a Petition to Intervene, and intervention was allowed over the object-

' 
ion of appellant whose answer thereto was filed January 13, 1982. 
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At the conclusion of the hearings on appellant's Petition for Supersedeas, 

in which Intervenor's participated with counsel, the b::>ard issued a Supersedeas order 

which was .transcribed and later executed by the ooard on January 5, 1982. 

Follo.ving the supersedeas hearings, and during discussions annng the parties 

a.irced at an amicable settlarent of the entire appeal, Intervenors filed on January 20, 

1982 a Petition to Vacate Supersedeas and Enforce Bond, to which appellant and DER 

filed.responsive pleadings. 

A hearing on Intervenor's Petition of January 20, 1982 was held on February 

11, 1982, and a view of the premises was held on February 12, 1982. 

The parties have not filed post-hearing briefs, and the matter is now ready 

for adjudication by this board. 

FINDn~ OF FAcr 

1. The appellant is Clyde Wilson, t/d/b/a Clymar Sanitary Landfill, an in­

dividual who operates the landfill and a dairy fann in partne:rship with his son, Robert 

Wilson, in Middlet...a..m Township, Susquehanna County, Pennsylvania. 

2 ,, Appellee is the Camonweal th of Pennsylvania, Deparb:TIP..nt: of Envirornnerrtal 

£:'esc '>;:, i:he agency of the Carm::mwea.lth charged with the responsibility of adroinistl:a­

tion of the Solid Waste Management Act, Act of July 7, 1981, P.L. 380, No. 97, effec­

tive September 5, 1980, 35 P.S. §6018.101 et seq., and of the regulations prcmulgated 

pursuant thereto, as contained in 25 Pa. Code §75 .1 et seq. 

3. Intervenors are North Branch Concerned Citizens, an unincorporated group 

of citizens who reside adjacent to, or in close pro~ty to, the site of the landfill 

and da.iry farm operated by appellant. 

4. On January 5, 1976, DER issued Solid Waste Management Permit No. 101019 

to appellant. 

5. Fran Januacy 5, 1976 until November 17, 1981, appellant operated the site 

as a sanitary landfill. 
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6. On November 17, 1981, DER issued the follc:Ming order UJ;Xli1 appellant: 

"1. Pel:mit No. 101019 is. suspended effective ilrm:diately upon receipt 

of this ORDER. 

2. Clyde Wilson shall .i.nmadiately upon receipt of this ORDER cease 

receiving, delivering, processing, storing or disposing of solid wastes or permitt­

ing the receipt, delivery, processing, storage or disposal of any solid wastes other 

than those wastes already present at the Clymar Sanitary Landfill as of the date of 

receipt of this ORDER. 

3. Within twenty-one (21) days of the date of receipt of this ORDER, 

Clyde Wilson shall: 

A. Regrade and replace wastes disposed at the Clymar Sanitary 

Landfill as provided in the application plans sul::mitted by 

Wilson pursuant to which Penni.t No. 101019 was issued; and 

B·.. Cover the canpleted portions of the landfill in accordance 

with the permit plans, provided that seeding may be delayed 

due to weather conditions if requested by yvilson and approved 

in writing by the DER. 

4. Within twenty-eight (28) days of the date of receipt ot' this 0~ ::-, 

DER, ·Clyde Wilson shall sutrnit to the DER a closure/post closure plan providing for 

maintenance of the canpleted site in accordance with Penni.t No. 101019, which shall 

include out not be limited to erosion and sedimentation control, grading of depress­

ions·, and construction and maintenance of diversion ditches. 

5. On or before Januru:y 1, 1982, Clyde Wilson shall sul:mi.t to the DER 

a plan to identify and eliminate or oth.el:wise intercept any leachate seeps at the 

Clyrnar Sanitary Landfill. Such plan must contain, inter. al j a, a leachate collection 

and treat:rcent proposal canplete with conceptual design of all facilities and a . sche­

dule to be followed in the event the Depart:lrent detennines implem:ntation is neces­

sru:y. 

6. Clyde Wilson shall .inm::di.ately inplerrent the leachate collection 

and treatment proposal upon receipt of notification of DER approval. 
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7. Clyde Wilson shall sub:nit to the Depa.rl:rt'en.t a proposal foi: ground­

water quality assessment and abatement capable of detennining and abating any ground­

water cqntamination attributable to Clymar Land£ill. 

8. Ih addition to Item 7, Clyde Wilson shall nonitor the groundwater 

quality· at the Clymar Sanitary Landfill by collecting and analyzing samples at the 

existing ooni:toring points and sul:mitting quarterly and annual reports to the DER 

for a :rn:inirmlm of five (5) years after final closure. 

9. All plans: or specifications required by this OI-IDER shall be pre-

pared by and bear the seal of a professional civil engineer licensed to do business 

• Q ,. 

:m Pennsyl vant!'l. 

7. Appellant received DER' s: order of November 17, 1981 on Nov~..r 24, 1981. 

s. Appellant filed this appeal with_ ·:the board on Novsnber 27 ~ 1981. 

9. Section 610 of the Solid Waste Managem=mt Act (SWMA) 35 P.S. §6018.610, 

provides· that it i.s 'unlawful for any :pE>..rscn· or municipality to: 

uu (2). Construct, alter, operate or utilize a solid ~vaste 
s'corage, treatment, processing or disposal facility with­
out. a pE'.rnti:t from the depari::rnent as required by this act 
or. in vi.olat:ton of the rules or regulations adopted under 
this act, or orders of the department, or Jn violat:ion of 
any te.nn or condition of any penni t issued by the depa.ttn?..nt. 

* * * 
(4) Store, collect, transport, process treatrrent. or disposes 
·::-/. r or assist. .in t.he storage f ooll~:~tion, tra:cl .. spcn:-tation, 
I;·:~e:ceHsing, treatment., or disposal of soLid waste contrary 
to the rules· or regulations adopted under this act, or or-

. ders of the depart:m:mt, or any teJ::m or any condition of any 
permit, or in any manner as to create a public nuisance or 
to adversely affect the public health, safety and welf<:rre." ; 

10. Under the provisions of the SWMA,· Section 103, Definitions, 35 P.S. 

§6018.103, the following ~ are defined: 

""Agricultural waste"-Poultry or livestock manure ... 
generated in the production .•. of livestock .•. and 
their products 1 provided that such agricultural 
waste is not hazardous. " 

""SOlid Waste." Any waste, including but not limit..od to 
m:uuc;::ipal, ~esi~ual or hazardous wastes 1 including solid 
liqw:dl senusol~d or contained gaseous mate..rials." 

11. The regulations prcmulgated by DER, pursuant to the ~lA, are contained 
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·at 25 Pa. Code §75.1 et~1 and under the provisions of 25 Pa. Code §75.l(b) agri-

cultural waste is defined as: 

"Paul try and livestock manure •• in liquid or 
solid fonn1 generated the production and 
marketing of ••• livestock, ••• 1 and their pro-
ducts •••• " 

12. Section 75.1 (a) 1 25 Pa. Code §75.1 (a) provides: 

11 (a) the definitions contained in the Pennsyl­
vania Solid Waste Managatent Act ••• shall apply 
·in this chapter • 11 

13. Section 75.l(b), 25 Pa. Code §75.l(b) provides: 

"Solid Waste-Garbage, refuse, and other discarded 
materials including; but not lim:i ted to 1 ·solid 
and waste materials resulting fran nnmi.cipal, in­
dustrial, ccmrercial, agriculture, and residential 
activities. 11 

• · 

14. Pe:onit No. 101019, issued to appellant, contained a condition that 

lifts in the landfill area would not exceed eight (8) feet. 

vides: 

·.··: 

vides·: 

vides: 

15. Section 75.21(8), 25 Pa. Code 75.2l(g) provides: 

"(g) No person shall operate a solid waste processing 
br disposal facility area or system. which is not in 
ccmpliance with. the provisions of this chapter. " 

16. Section 75.26 {i) of the SW-12\ regulations, 25 Pa. Code §75.26 (i} pro-

" (i} The size of the working force shall be confined 
to an area no greater than can be easily o:::rrpacted and 
covered daily with available equipnent. 11 

17. Section 75.26 (n) of the m-l-12\ regulations, 25 Pa. Code §75.26 (n) pro-

"(n) A layer of intel:Ill::rliate cover material, c:::arpacted 
at a minimum mrlfonn depth of one foot and having the 
characteristics· specified in this chapter, shall be 
done as· soon as· weather :r;>ennits and season conditions 
are. sui :table for the establishment of the type of vega­
tion to be used. Reseeding and maintenance of cover 
:material shall be mandatory until adequate vegetative 
cover is established to prevent erosion. " 

18. Section 75.26 (o) of the SW:-1A. regulations, 25 Pa. Code §75.26 (o) I pro-

" {o). Cclrpleted portions of the landfill shall be graded as 
specified in this chapter within two weeks of canpletion. 11 
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19. Section 75.26 (p) of the ~ regulations, 25 Pa. Cede §75.26 (p), pro-

vides, in pertinent part, as follows: 

" (p) Seed bed preparation and planting operations 
to prarote stabilization of the final solid cover 
shall be done as soon as weather pennits and season 
conditions are sui table for the establishrrent of the 
type of vegetation to be used. Reseeding and main­
tenance of cover material shall be mandatory until 
adequate vegetative cover is established to pre­
vent erosion." 

20. The area pennitted for landfilling under Pennit No. 101019 was approved 

" ~1 DER and accepted by appellant as being "Area 1 upgradient of finished contour 1375. 

(N.T., December 17, 1981, Volu:r:re 1), as indicat.ed on Exhibit P-8, final site plan 

drawing number S-2. 

21. The registered professional engineer who prepared the application for 

the pennit eventu.."llly issued to appellant did not establish the survey control point, 

as shown on Exhibit P-9. 

22. I.andfilling within the approved and pennit·ted area was limited to one 

(1) eight (8) foot lift. 

23. Portions of the area wherein \lla.Ste "Vm.s deposited were in excess of 

eight feet above the contour elevation. 

;:;tL The area enca:npassed by t.he perimeter l:.::order of the landfill and the 

··c c,rea of the landfill is of a detenninal;le area, and capable of 

concise mea...~ement for purposes of detennining the area of fill which could be de­

posited in the per.im=ter area. 

25. On December 5, 1981, a control survey was conducted at the landfill site 

by Albext B. Savakinos, a registered professional surveyor. 

26. After ccmpletion of the control survey, Savakinos conducted a topogra­

phic survey which was carrrpleted in two days, consisting of approximately 480 eleva-

tion "shots" • 

27. The topographic survey conducted by Savakinos in December, 1981 was 

compared with the original survey done for appellant, and the Savakinos' 1981 survey 

coincided with the contour lines of the original survey, at the t;:er.irreter of the land­

fill site. 
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28. Savakinos estimated, by cross-sectioning the contours at various points, 

that sixty-two thousand (62,000) additional cubic yards of fill could be Pl.a:ced in the 

area alreafly landfilled as of Decel'rber, 1981. 

29. Savakinos estimated that the acess road, in the landfill area, could 

acccm.rodate an additional ten thousand (10 ,000) cubic yards of fill·~in· the landfill. 

30. Savakinos' estimates did not take into consideration any settling of 

the already deposited lifts in the landfill area. 

31. The topographic sw:vey conducted by Savakinos did not est:ilnaea the 

actual depth of cover atop the lifts in the landfill area at the time of the sw:vey. 

32. The topographic sw:vey conducted by Savakinos was properly conducted 

and an accurate representation of the topography of the site at the time the sw:vey 

was conducted. 
I 

33. Based l.lJ:On the topographic survey, Savaldnos estimated that the peri-

Ireter area of the landfill, which area was not landfilled at the t;i.roe of the sw:vey, 

could accann:X3ate approxilnately twenty-five thousand (25,000) cubic yards of fill. 

34. Savakinos did not know of the actual elevation of the ground at the 

site irrmediately before the waste was deposited on the ground. 

35. The landfill is a renovative/landfill, i.e., one in which the base soil 

acts as a filter such that contaminants do not seep through to th~ gretmdwater. 

36. Municipal wast-.e fran Middletown Township was hauled to Clymar landfill 

prior to its closure. 

37. Trash fran the Ingersoll-Rand plant in Athens, Pa, in the approximate 

am:::>unt of seventy-five (75) tons per nonth, was hauled to Clymar landfill prior to its 

closure. 

38 •. As a result of the closing of the Clymar landfill, the waste from Middle­

town Township, and Ingersoll-Rand will be de.I;X>si ted in landfills which are a greater 

distance from these .I;X>ints than is Clymar, and the cost to dispose of the waste will 

be greater than if Cl:yma.r were to continue in operation. 
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39. 'Itle waste fran Ingersoll-Rand contains residual waste. 

40. 'Itle fi.n.:incial posture of appellant is such that if the landfill re­

mains closed, appellant will be tmable to rreet his :rronthly obligations on bK> nort-

gages~ 

41. If appellant fails to pay the rronthly obligations, in the approximate 

sum of $10,000.00 per nonth, it is likely that he will lose the landfill and adjacent 

fann in foreclosure proceedings. 

42. Approximately one week to "ten days after the landfill opened up" a 

trench approximately 100 feet long, 50 feet wide, and 5 feet to 2 1/2 feet high was 

dug on the site, and waste deposited thereupon, beginning at the lower end of the site 

(southeast) and moving progressively in a northerly direction up the slope. 

43. John Giuton, an adjacent landowner to appellant, observed garbage being 

dug out of the grotmd and ·dumped atop other garbage, as well as gaxbage being deposited 

upon "bedrock". 

44. On December 23, 1981, a neighbor of appellant, William P. Coleman, ob-

served a flCM of manure emanating fran a slurrystore on appellant's dairy fann which 

is separate fran and not contiguous to the landfill area and reaching to and flowing 

into the north branch of the Wyolusing Creek. 

45. The site of the manure flCM on appellant's fann is not a part of the 

pennitted 1ano£ill axea, and is opera.t..ed independently fran the landfill operation. 

46. The flow of manure across appellant's farnland was caused by one of 

appellant' s· fanuhands·, who does not 'li\Grk in the landfilling operation. 

47. 'l'he field through which the manure flowed lies astride state road 858, 

across the road and in a southerly direction approximately one quarter to one-half 

mile distance fran the pennitted area. 

48. The manure flow from appellant's fann field was not the result of any 

landfilling operations by appellant. 

49. The manure flCM into the creek was not intentional on the part of appel­

lant IS farmhand. 

50. ·Neither the appellant, nor his son, Robert Wilson, was aware of the 

actions· of the farmhand in causing the flow to camence and to eventually flow into the 

creek. 

-230-



51. Appellant 1 s fannhand did not intend that the manure flow would reach 

the waters of the creek • 

. 52. The field over which the manure flowed is approximately 2, 500 feet 

fran the landfill site. 

53. A slurrystore is a storage facility, in the fonn of a steel cylinder 

in which manure is stored for eventual use as fertilizer. 

54. The flow valve on the slurrystore was activated because the slurry­

store was rapidly reaching capacity due to the inoperable condition of the appellant 1 s 

manure spreader. 

55. The appellant 1 s manure spreader could not be operated because of the 

unavailability of leg ool ts which had sheared off the rear wheel of the spreader. 

56. Appellant had made repeated inquiries to obtain the lug oolts from area 

suppliers, but did not obtain them tmtil a t.:i.Ire approximately two or three weeks 

after the flow of the manure fran the slurrystore. 

57. Solid waste was not deposited in any tmpennitted areas. 

58. As on November 17, 19811 the site operated by appellant as a sanitaJ:y 

landfill, pursuant to DER Pennit No. 101019, was filled to capacity, with the excetr-

tion of the access road and a per.llreter area of undetennined size and area. 

59. The portion of the landfill site filled to capacity as of Novanber 17, 

1981 was not in all respeqts covered as required by appellant 1 s penni t. 

60. As to the portion of the landfill site filled to capacity, appellant 

had not 1 as of November 171 1981 sul:mi tted to DER a closure/post-closure plan provid­

ing for maintenance of the Cat"q?leted portion of the site. 

61. As to the p::>rtion of the landfill site filled to capacity, appellant 

had not sul::mitted to DER.1 as of November 171 19811 a plan for the identification and 

elimination or interception of leachate seeps fran the landfillsite. 

62. As of November 171 19811 no leachate was seeping fran the landfill site. 

63. As to the p::>rtion of the landfill site filled to capacity by November 

171 1981, appellant had not sul::mi.tted to DER a proposal for grotmdwater ~ity assess-., 
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ment and aba:tenent capable of detennining and abating and grotmdwater contamination 

attributable to the landfill site. 

64. As to the :portion of the landfill site filled to capacity, appellant 

was not nonitoring the groundwater quality at the landfill site by collecting and 

analyzing water samples at the existing nonitoring :points, and was not Sul:mitting 

quarterly and annual re:ports of water sarrpling results to DER. 

65. As to the :portion··of the site filled to capacity by Nobember 17, 1981, 

appellant had not sul:mitt.ed to DER a leachate collection and treat:rrent proposal. 

66. As of Nov.ernbe.r 17, 1981, appellant had not sul:mitted a bond to DER. 

' i)\. 
•li •., 
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DISCUSSION 

This aweaJ. arises from an order of IER suspending tiE pennit of appellant to 

operate a landfill, and ordering the cessation of operations at tiE site located in 

Middleta.m 'IOWnship, Susqueh3.ma County, Pennsylvania. 

The order of IER, dated Novanber 17, 1981, specifies three areas wherein appel-

lant had cnnducted operations at the landfill in violation of the SWMA, to wit: 

1. The penni.tted area was filled to capacity and 
was at or above final contour. 

2. The filled area of the landfill was not pro­
perly closed. 

3. Certain lifts were in excess of eight (8) feet 
and placed in tmpennitted areas. 

Subsequent to tiE hearings on the above cited order, tiE intervenors filed a 

petition requesting relief on tiE basis that a discharge of slurried manure fran appel-

lant' s farming operation which resulted in unspecified anounts of the slurried manure to 

enter waters of the Ccmronwealth, specifically, the N:)rth Branch of tiE Wycilusing Creek, 

was a violation of this mard' s Supersedeas Order, and a violation of the SWMA. 

At the hearings, it was cnnclusively s:hcMn that a substantial portion of the 

I;Ermitted area was filled to capacity, and that fact was not seriously contested by ap­

pellant. It was also obvious that proper final cover ha:i not been placed on the entire 

area filled to capacity, but the extent of such was not clearly established. Appellant 

did not seriously contest the lack of proper final cover on "sane" areas of that portion 

of the site filled to capacity. 

Likewise, alth:::mgh there was sane testinony that the area filled to capacity 

was at or above final contour, tiE exact extent of such area could not be detennined fran 

the testinony adduced at trial. At its worst, this deficiency was one of minimal signi-

ficance in tenns of a threat to the commmity. 

As to that portion of IER' s order which spe::::ified that tie pelJllitted site was 

filled to capacity, tre test:i.rrony was clear that the entire pell11itted site was not filled 
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to capacity. It was admitted that the perimeter area, and the access road in the per-

mitted area, were not filled at all as of the date of IER's order. 

The remaining issue, as to the order of November 17, 1981, was that pertaining 

to the deposit of waste in areas not pennitted. A fair reading of the testim:my pro­

duced at the hearings does not justify a finding that waste was deposited in unpermitted 

areas. 

In surnnary, the evidence presented at the hearings, and the test.im:my adduce:i 

thereat, clearly sh:Jw that the DER order of November 17, 1981 was not based on facts 

necessary to support such order, as regards the issue of capacity and deposition of waste 

in unpermi. tted areas. 

As to the testiirony and evidence regarding the final cover and contour levels, 

. the level of evidence adduce:i supports appellant's position that such deficiencies were 

c£ minimal impact and effect, and do not justify on their own, a suspension of the per-

nit and cessation of operations. 

Urrler t'h.e provisions of 25 Pa. Code §21.101 (b) (1) r IER has the burden of proof 
' 1 

in this apr:eal since it. "revokedn the solid waste managerrent pennit of appellant, and 

ordered that the site cease opE>.rations and close as of the date of receipt of the order. 

In order that I:ER successfully defend its actiqns in issuing the order under 

:r:.e:r,.r:'.f:c'"',, ::i .. t ;·.ic,u1d be nace..ssacy for it to prove, "by a prep:mderance of the evidence" 

that its final action can ·be sustained by the evidence taken by the board. Warren Sand 

& Gravel Company, Inc. v. DEB, 20 Pa. Carwlth. Ct. 186, 341 A.2d 556 (1975). 

In determining that the permitted area was filled to capacity, DER exercised 

its discretion, and in such instances where IER acts with discretionary autmrity, the boar: 

may substitute its discretion for that of IER. See Warren, supra, citing East Pennsboro 

Township Authority v. DEB, 18 Pa. Ci::mvlth. Ct. 58 , 334 A.2d 798(1975), Rochez Bros. 

1. While the order of IER of No'V""'-...mber 17, 1981 used the tenn "suspend" , the effect 
of the order was a revocation of the pennit for cause in that the pennit was withdrawn and 
the site ordered closed. 

-234-



I~. v. DER, 18:'Pa. catwlth Ct. 137, 334 A. 2d 790, (1975). Since it is with-

out question that the permitted site is not filled .t;o capacity, and since the capa­

city question was the basis for the other cOnclusions rendered by DER in its order, 

i.e., frnal contom:s, proper cover and depositing of waste in unpennitted areas, this 

board can, and will, substitute its discretion for that of DER in this appeal. 

The sole renaining issue to be resolved is that allegation that the acci­

dental discharge of slurried manure, in unspecified anounts, into the creek consti­

tuted a violation of the Clean Streams law 35 P.S. §691.101, et seq. and the ~, 

and therefore justified revocation of the l:Pard 1 s Supersedeas order, and reinstate-

ment of DER 1 s order. 

As· to the alleged violation of the Clean Streams law., supra. , standing 

alone suffice it to say· that such a violation is not relevant to this appeal, and 

will not be considered further by· this l:x:xrrd.. 

However, .insofar as: a violation of the Clean Streams Law is considered to 

be a violation of the 5\>M\, we will consider the "manure" incident as relevant to our 

decision in this appeal. 

Intervenors allege that the penni ttee caused the discharge of the slurried 

manure into the stream. The evidence adduced at the hearing does not sustain that 

allegation. Robert Wilson., son of the pennittee did not have knowledge of the alleged 

discharge into the creek. until after the incident occurred. Clyde Wilson, the per­

mittee, did not have any· knowledge of the discharge until advised of it on the day 

following the incident, by his son Robert Wilson. Robert Fissler, an employee of the 

Wilsons, ·~their fann, was the person resfOnsible for turning on the spigot of the 

slurrystore and allaving the manure to flow· onto the field, fran which field an un­

specified am::runt of manure entered the creek. 

The only evidence of responsibility for the incident ccmplained of is that of 

Robert Fissler, who testified that he decided to allow a flow of the manure into the 

field, but that he did not intend that it \'oDuld reach the creek. Robert Wilson testi­

fied that. he specifically told Fissler not to allow the manure to go into the creek. 



No evidence was produced to connect Clyde Wilson, the permittee, with the incident. 

He testified that he was in Scranton that day (of the incident), and returned hone 

late at night, and learned of the incident the next day frcm his son. 

The board finds, in face of such test.inony, and tvi thout contradicting 

test.inony, that no violation of the SWMA occurred since the pennittee (Clyde Wilson) 

did not cause the discharge of the slurried manure into the creek, and since the dis­

charge was not the result of any landfilling operation. 

mNCLUSIONS OF IAW 

1·. This board has jurisdiction over the parties and the subject matter of 

this appeal. 

2. The order of DER of November 17, 1981 consti tued an abuse of discretion 

by DER. 

3. This board can substitute its discretion for that of DER in this appeal. 

4. The manure discharge did not GOD.stitute a violation of the SWMA. 

ORDER 

1983, it is hereby G.RDERED that: 

1. 'Ihe order of DER of November 17, 1983 is hereby vacated. 

2. The appellant, Clyde Wilson, is hereby authoriZed to accept and deposit 

waste in the area of the pennitted site known as the "Access Road", to a heic;ht. of 

eight (8) feet. 

3. The appellant, Clyde Wilson, is hereby authorized to accept and deposit 

waste in the area of the pennitted site known as the per~ter area, that is, fran the 

tree line inward for a distance of twenty-five (25) feet, if the said perimeter area has 

not previously been filled to a height of eight (8) feet. 
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4. The appellant, Clyde Wilson, is prohibited fran <Erx:>siting trash in 

any areas other than thJse specified !Ereinbefore in paragraphs 2 and 3 of this 

Order. 

5. 'r.he appellant, Clyde Wilson, shall place final cover on all closed 

areas in confonnance with applicable statutes and regulations. 

6. All fill derx:>sited in the access road a:rrl tiE per.ir~Eter area shall be 

done in confonnance with applicable statutes and regulations applicable thereto. 

7. No fill shall be deposited upon soils found to be unsuitable for use 

as renovating subsoils. 

8. 'Ihe J;eiillittee, Clyde Wilson, shall o:mply with all orders of DER per­

taining to daily operations, closure of the filled areas, closure of the entire site 

when filled to capacity, and all aspects of controlling groundwater pollution, in­

cluding after-closure mani toring and procedures. 

9. Nothing in this order shall be construed as relieving the penni ttee, 

Clyde Wilson, from cnmpliance with any applicable statutes, rules a:rrl regulations 

conceming o:r;eration and closure of landfills in the Com:ronwealth of Pennsylvania. 

10. Clyde Wilson and !Obert Wilson shall execute a bond in favor of the 

OJnm::mwealth binding them :r;ersonally as partners in Wilson and Wilson to the faith­

ful performance of all of the conditions of this Order and the faithful perfor:mance 

in carrpliance with the penni t issued to them and of the laws of the Conrronweal th of 

Permsylvania and the rules and regulations of the IEpart::ment of Environmental Re-

sources, in the sum of $25,000. Up:m any violation of this Order, the Comronwealth 

shall have the irrmediate right to proceed fortl:with before any court of CCJnFetent 

jurisdiction to enforce payment of said sum to the camonwealth. The rond shall be 

submitted prior to the initiation of any further disrx:>sal at the pennitted site and 
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may be obtained from any surety company authorized to do business in the. Comron-

wealth of Pennsylvania or in lieu thereof cash or securities in double the arrount 

of the l:ond. 

Di'-\TED: SEPtember 22, 1~83 

ENVIIDNMEN'l'At HEARING BOARD 

0~P-
AN'IHONY J. MAZULLO I JR. 
M=mber 

EIWARD GErBJOOY 
Member 

-238-



-43: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

{717) 787-3483 

CARROLL 'la'~SHIP AtJI'HORITY Docket No. 82-290-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION. AND OP.DER SUR 
PEI'ITION FOR SUPLt~EDE"\8 

On October 27, 1982 DER issued an administrative order to the carroll 

Tmmship Authority alleging t...'1e existance of various identified unpermitted sewer 

by-pass pipes in t...'1e carroll 'I'ownship syster.1 and the unper:ni tted discharge fran 

at least scrne of them of sev1age into. waters of the Cmrtonweal th. 

Tllis order inter alia nandated the sealing of the identified by-passes 

within ten (10) calendar days from receipt thereof and,\vithin weeks of receipt 

of the Order, the submission of a list of any oilier by-pass structures in the 

~uti:lority 1 s sewer system. 

Tile authority filed an appeal and a s.ir.ru.ltaneous petition for supersedeas 

v1i~1 the board on Noveilber 29, 1982. A hearing \vas not held on this petition 

\vi thin six days of receipt thereof as is the board 1 s usual practice because 

<::.?:pellant:; 1 counsel requested that the hearing not be scheduled until January of 

1983, DKl's counsel, however, insisted that the legal argur.ents raised by the 

s:tid petition be pror.-ptly addressed and thus counsel argued the merits of the 

\ 
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petition on December 13, 1982. 

Appellants' petition raises two legal ar<JUII¥:mtS: a) that DER' s order 

is constitutionally defective since it was issued without prior notice or hearing 

and b) that the authority's constitutional right to avoid self-incrimination was 

violated by that section of the order requiring the authority to list unidentified 

by-passes. Appellants' petition raised no factual issues and appellant who has 

the burden of proof offered no evidence thus appellant's right to a supersedeas 

rests solely on the strength of the above arguments. 

As a starting point it is noted that pursuant t6 25 Pa. Cocle §21. 78 a 

petition for supersedeas must prove that he will be irreparably harmed if the 

petition is not granted and, in this case, that the public and the environrrent 

will not be harmed by allowing the continued by-pass or raw sewage to the waters 

of the Camronwealth. petitioner must also prove that he is likely to succeed 

on tile :merits. 

// Both of appellants 1 legal arguments go to this final point so, assuming 

arguendo, that t11ese at:"gurrents dem::mstrate that appellant is likely to prevail 

upon the rre::cl:ts, petitioner still falls short of the derronstration required to 

obtain a sur)ersedeas. Petitioner ha.s sul::mi tted no evidence upon which this board 

could find that i:t will J::>e irreparably harrred and, likewise, petitioner has sub­

mitted no evidence that the public health and the environment will not be l1ar:rned 

if DER's order is stayed. Thus, the petition must be denied regardless of the 

:merit of apr:.1ellants' legal arguments. 

This opinion could stop here but in order to save counsel unnecessary 

effort the board also holds that each of appellants' legal arguments is insuf­

ficient. 

The contention that notice and a hearing is required before DER issues 

a sewage order to a nrunicipality has been soundly rejected by Corrr:onwealth 

Court in Commom.JeaZth v. Derry Township, 10 Pa. ~nwealth Ct. 619, 314 A.2d 
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874 (1973); DER v. Borough of Carlisle, et al, 16 Pa. Commonwealth Ct. 341, 

330 A.·2d 293 (1974) • 

Likewise, Carlisle Boro, supra, stands for the proposition that as 

against the Camonwealth of which they are the offspring, local municipalities 

do not possess constitutional rights and thus it undercuts the appellants re­

maining argument. See also the opinion of Judge MacPhail in Commomealth v. 

Shippensburg Borough, 708 Crim. Civ. 1976 (Cumberland County) which specifically 

stands for the proposition that a municipality enjoys no privilege against 

self-incrimination. 

Far fran being a special case, the Shippensburg Borough opinion is 

totally consistent with the line of United States and Pennsylvania Suprerre Court 

cases which hold the privilege against self-incrimination being a personal 

privilege it cannot be invoked by private or public corporations. U.S. v. White, 

322 U.S. 644, 64 S. Ct. 1248; Commonwealth v. Col. Investment Corporation, 457 Pa. 

353, 325 A.2d 289 (1974). No contrary authority has been cited by appellants' 

counsel. 

It is therefore unassailable that the authority may here not invoke 

a privilege against self-incrimination to avoid the affect of DER's order. 1 

ORDER 

AND N:M, this {.j{l day of January, 1983, appellant authority's petition 

for supersedeas is denied. 

1. Even if the authority had such a privilege we note that DER has with­
drawn all outstanding criminal matters against the authority wherefore it is 
uncertain that the authority has any factual basis to invoke the privilege. 

cc: Bureau of Litigation -241-
Richard S. Ehmann, Esquire 
Paul N. Barna, Esquire and Victor K. Lynch, Esquire 

DA:.l'W: J&"1uar:y 6, 1983 _ 



E:m-t·r: 12.'79' . ""' 

~ICK ZDRALE 

v. 

CO/I.JilfONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND ~TR,..,.::T 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 82-172-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

On July 6, 1982, the appellant filed the above-docketed appeal. On or 

about July 16, 1982, appellant, through his attorney Dante G. Bertani, filed a 

p-2tition for supersedeas of the DER order which initiated the appeal. On August 19, 

1982, this Board dismissed the aforesaid supersedeas petition, in part because, 

aespite repeated efforts, our staff was unable to contact either the appellant or 

~rr. Bert ani to schedule a hearing on the pet it ion. 

On August 19, 1982, we mailed Pre-Hearing Order No. 1 to appellant's 

counsel, informing him that the appellant was required to file his pre-hearing 

memorandum on or: before November 3, 1982. On November 10, 1982, the appellant 

not having filed his pre~hearing memorandum, Mr. Bertani was informed by certified 

mail that sanctions as permitted under our rule 25 Pa. Code§ 21.124, including 

the possibility that the appeal would be dismissed, might be imposed unless the 
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required pre-hearing memorandum was received on or before November 25, 1982. 

On or abc~t November 15, 1982, Mr. Bertani telephoned the E0erd. 

According to Mr. Bertani, our November 10, 1982 certified letter to him was 

Mr. Bertani's first notice that a pre-hearing memorandum would be required; 

in particular, Mr. Bertani claimed that he never had received a copy of our 

Pre-Hearing Order No. 1. The Board responded, in this same telephone conver­

sation, that if Mr. Bertani would file an affidavit. to the effect that neither 

he nor his client had received a copy of our Pre-Hearing Order No. 1, the time 

for filing appellant's pre-hearing memorandum would be extended. In the me.J.ntime, 

Mr. Bertani was informed, the Board would send him another copy of our Pre-Hearing 

Order No. 1. 

The promised copy of Pre-Hearing Order No. 1 was mailed to Mr. Bertani 

shortly after the just-recounted telephone conversation. Since that time, no 

affidavit or any other communication has been received from Mr. Bertani or the 

appellant. The Board now gives Mr. Bertani one last chance to properly prosecute 

his client's case; heretofore he primarily has wasted this Board's time. 

ORDER 

AND NOW, this 7th day of January, 1983, it is ordered that: 

1. On or before January 19, 1983, appellant's counsel shall file a 

sworn affidavit to the effect that neither he, nor to the best of his belief and 

knowledge his client, had received a copy of our Pre-Hearing Order No. 1 betore 

receiving notice--in our certified letter of November 10, 1982~-that a pre-hearing 

memorandum had been due on November 3, 1982. 
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2. On or before February 4, 1983, appellant shall file his pre-hearing 

seu10randum in accordance with the rc::;_uirements of our Pre-Hearing Order No. 1. 

3. Failure to comply with either of paragraphs 1 and 2 above, unless· 

justified to and excused by this Board, will be grounds for dismissal of the 

instant appeal, as permitted under our rules. 25 Pa. Code ~ 21.124. 

cc: Bureau of Litigation 
Hm..rard J. Wein, Esquire (for DER) 

ENVIRONHENTAL HEARING BOARD 

EDHARD GERJUOY I 
Member 

Dante G. Bertani, Esquire (for Appellant) CERTIFIED }~IL P312 587752 

DATED: ,J ;1rma:r.·y 7, 198 3 
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BOROUGH OF TAYIDR 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787·3483 

Docket No. ·82-179-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
CCX-1r..ONWEALTH 'S !m'ION 'ID Diffi\ITSS 

On or about July 22, 1982 the Borough of Taylor, Lackawanna County 

filed an appeal with·this board frcm DER's June 28, 1982 airel1drrent to Solid 

Waste l-1anager:ent Permit No. 100976. DER has r.oved this board to dismiss the 

Borough's ·appeal f;;r lack of standing and the Borough hiis answered DER' s rrotion •. 

Until recently DER' s rrotion would have had a sound legal footing for 

the O::lra";onwealth Court had held in three separate cases that various Pennsylvania 

municipalities lacked standing to appeal solid waste disposal permits to this 

board. Havever, on December 1, 1982 in FrankUn Township and County of Fayette 

v. Department of EnvirorunentaZ Resources and EZwin Farms, Inc., Slip Opinion No. 

81-1-80, the Pennsylvania Supreme Court expressly reversed this line of cases. 

In sum, tl1e Pennsylvania Supreme Court held that a municipality had a substantial, 

i."TTtTediate and direct interest in the establishrren.t and operation of a landfill 

located >lithin its boundaries. 
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This board is bound by controlling decisions of the Pennsy 1 vania 

Suprerre Court. ·Accordingly, the board shall enter the following: 

ORDER 

AND NCM, this / 0{/;1 day of January, 1983, the Corrnonwealth' s Motion 

to Dismiss for lack of standing is denied. The Ccmronweal th shall answer the 

Borough's pre-hearing :rre.rrorandum within 15 days of receipt of this order. 

DATED: January 10, 1983 

cc: Bureau of Litigation 
Peter Shelley, Esquire 
Lawrence J. Moran, Esquire 
Bichler Sanitary Landfill, Esquire 

ENVIRONMENTAL HEARIN3 BOARD 

))~f)~ 
DENNIS J. HARNISH 
Chail:man 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

DEL-AN&~ UNLIHITED, me. Docket No. 82-219-H 
82-243-H 
82-229-H 
82-239-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and NESIW·ID~ WATER RESOURCES· AU:i:'HORITY 

OPlliTON' AND OLIDE2 Sl:JR .riOI'IONS OF NESIW-ITNY ~~TER 
RESOURCES AUTiiORITY 'IO P.Ar""ITL"\LLY STRIKE DEL-MIZ\RE 

,tNLn-rrTED APPEALS AND I n~ TI-IE .I>LTERI.'lATIVE I u:Yrrous 
FOR PA.~IAL SUI--l:JA...~ JUI:Xi.·lENT 

On or about September 2, 1982 ("about" including September 8 1 1982) 

tl1e Carrmorrwealt1'1 of Pennsylvania, Depart::r..ent of Envirorunental ~sources {DER) 

appellee herein, issued to the 1.-Jesllaminy ~-~ater Resources Authority (NvVRA) , per-

wi ttee intervenor in each of the above-captioned :natters, Dar.lS and Encroachment 

Perr:ri.t i~o. El:1C 09-81 covering const....>-uction of an intake structure to be located 

in t:1e Delav,rare River near ti1e to.·m of Point Pleasant, Plurnstead To.vnship, 

BucKS County. Ti.1e appellants appealed this DER action in tv,ro substantially 

sinilar appeals docketed at 82-219-H ru1d 82-243-H. 

On or about Septer.ilier 2, 1982 DER certified, pursuant to Section 401 of 

the Clean \·Jater Act, that the construction of t.'1e said water intake structure and 

tl1e attendant raw pump station at Point Pleasant \VOuld not violate the \·later 

quality standards established for the Delaware River. The instant appellants 
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appealed this action of DER in two substantially identical appeals docketed at 

82-229-H.and 82-239-H. 

NWRA has m:wed this board to partially strike and quash each of the 

above appeals or in the alternative to grant it surn:nary judgment in each docket. 

NWRA 1 s first argurrent (which is identical for each appeal) is that those of appel-

lants' contentions contained in Paragraphs (a) 1 (b) , (c) , (d) , (g) , (j) , (q) 1 (r) , 

(u) , (v) , (w) 1 (_x) , (y) , (aa) , (bb) , (cc) , _(9(l) , (ee) , (ff) , and (gg) of appellants 1 

"Rider to Appeal" are raised in an untimely fashion and, accordingly, are not 

within the jurisdiction of the EHB because these contentions all relate to the 

withdrawal of water frcm inter alia the Delaware River at Point Pleasant and 

thus, these contentions should have been raised when DER issued NWRA a Water 

Allocation Permit #0978601 in Novembo._r, 1978. 

Appellants, in their Answers to NWRA 1 s :rrotions 1 apparently do not deny 

that the above contentions do pertain to the withdrawal of water from the 

Delaware River or that notice of the allocation permits had been published in 

the Pennsylvania Bulletin1 but ·they argue that, nevertheless, these issues had 

to be considered or reconsidered by DER before permitting the construction of the 

said watE:r jnt.-'Jke structure and before issuing the said water quality certification. 

Appellants also challenge the legal validity of NWRA' s Water Allocation Permit 

#0978601. 

As a starting point of the analysis of NWRA 1 s first argument it must 

be observed that NWRA is really relying upon a res judicata argument rather than 

a straight untimeliness argument. NWRA has not asserted, let alone denonstrated, 

that any of the above appeals is tardy. Rather, NWRA ~uld preclude our consideration 

of these appeals on the basis of appellants' untimeliness in appealing an allegedly 

related DER action. 

Appellants' challenge to the validity of the said Water Allocation Permit 

derronstrates the difficulty with which a forum is presented when parties seek to 
I 
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close the courthouse doors on the basis of rna.tters which could have or should have 

been li t:i,gated in prior proceedings; such notions direct the forum's attention 

away fran the matter at hand and tcMards ever less relevant collateral rna.tters. 

Perhaps it is for this reason that the Pennsylvania SuprE!Ite Court has held that 

the doctrine of res judicata should be sparingly applied Schubach v. SUver, 461 

Pa. 366, 336 A.2d 328 (1975). 

camonweal th Court has followed the Pennsylvania Suprerre Courb' s lead 

by upholding EHB dismissals on the basis of res· judicata only where Canronwealth 

Court found the concurrence of four elements: (1) identity of the thing sued for; 

(2) identity of the cause of action; (3) identity of the persons or parties; and 

(4) identity of the parties for or against wham the claim is rna.de. Bethlehem 

Steel Corporation v. DEB, 37 Pa. Ccmronwealth Ct. 479, 309 A.2d 1383 (1978). For 

exarrple, in Bethlehem Steel Corporation, supra, the court held that Bethlehem's 

failure to appeal a variance order issued by DER under the Air Pollution Control 

Act relating to emissions fran the draw furnaces of Bethlehem's Steelton Plant 

did not preclude a much later appeal of DER's refusal to exclude emissions f~ 

said furnace from control as _being of "minor significance" pursuant to 25 Pa. 

Code §123.l(.al (_9}. 

In the instant case the prior event which r~ would use to preclude 

present review was not even taken under either of the Acts presently at issue. 

Since Ccmronwealth Court failed to find an "identity of the thing sued for" in 

Bethlehem Steel, supra, where the same Act and same emissions from the same 

facility were involved, we surely cannot find such an identity here. NWRA's 

first argument, , therefore must fail because of NWRA' s failure to demonstrate the 

elements necessary to raise res judicata. 

NWRA would also have us limit the instant appeals by striking paragraphs 

(o), (p), and (t) of appellants' "Rider" which, appellants admit, relate to the 

Bradshaw· Reservoir rather than the Point Pleasant intake. Appellants • only re-
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sponse to this argurrent is that the Bradshaw Reservoir and the Point Pleasant 

intake are both part of an integrated system. 

Without prejudice to appellants' right to file a notion to consolidate, 

we agree with NWRA that it should not, in the context of the above-captioned 

appeals, have to defend permits (if any) for the Bradshaw Reservoir. 

Finally, NWRA would have us strike paragraph (s) of appellants' Rider 

which, ap'pellants 1 admit, relates to the NPDES permit issue raised in a corrpanion 

appeal docketed at EHB Docket No. 82-177-H. Again, it would appear that the 

NPDES pennit in question does not relate directly to the intake of water at 

Point Pleasant but rather to the discharge of water to other bodies of water. 

Thus, we again agree w:i th NWRA that this aspect of the case is better handled in 

the context of EHB Docket No. 82-177-H. 

ORDER 

AL.'i!D NOW', thi~ { ?10 day of January, 19 8 3, :NWRA 1 s notions as enti t.led 

above a-re granted in part and dismissed in part. The contentions raised in 

paragraph.s (o) .• (p) , (.s) , and (t) of appellants' shall be stricken fran consider-

ation by the instant appeal; all other contentions remain in issue. The protec-

tive order issued December 1, 1982 is dissolved. Appellants are required to 

file their pre-hearing rnerrorandurn within 30 days from receipt of this order and 

Pre-Hearing Order No. 1 othe:rwise stands as issued. 

cc: Bureau of Litigation 
Louise S. Thompson, Esquire 
Robert J. Sugarman, Esquire 
H~rs~el J. Richman, Esquire 
WJ.lham J. Carlin, Esquire 

DATED: January 17, 1983 

Jlrvr.;Jl ff/o~ 
-~S J. SH 

Chairman V 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA I 7101 

(717) 787-3483 

STEPHEN I1JHRS, et al. Docket No. 82-231-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ENERGY RESOURCES, LTD. , Pennittee 

OPINION AND OPJ)ER SUR 
APPELLEC-PERrUTI'EE 1-DI'ION TO QUASH APPEAL 

On July 27, 1982, the Pennsylvania Department of Environrrental Resources 

(depart::rrent or D~.) issued to appellee-pennittee its Pennit No. 300882 under the 

provisions of the Solid vlaste Ilana.gement Act of July 7, 1980, Act 97, authorizing 

the operation of an oi~ recycling plant in Southampton ~nship 1 Fr~lin County 1 

Penns-.tlvarii.a. Notice of the issuance of the pennit was published in the Pennsylvania 

Bulletin on August 14, 1982. 

On September 27, 1982, the Envirorunental Hearing Board (Board) received 

appellants 1 notice of appeal. Prior thereto, on September 8, 1982, said notice 

of a!_)peal was received by the depart::Irent 1 s Bureau of Litigation, Edward R. 

Sir.r.ons, Regional Solid lvaste Ha.nager, and Baur.l:Jardner Oil Canpany, Inc. , general 

partner of appellee, all of whom were served by mail. 

On or about October 20, 1982, t.~e appellee-perr.ti.ttee filed a m:::>tion to 

qua3h said appeal on the basis of untimeliness. Appellants anS\vered said notion 

and bot11 DER and t11e appellee-pen:ri. ttee replied to appellants 1 anS\ver. 
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These papers establish, and appellants admit, that nore than 30 days 

passed between August 14, 1982, when notice of the pennit which appellants 

would here attack was published in the Pennsylvania Bulletin, and September 27, 

1982 when appellants' appeal was docketed with this board. .I-breover, no party 

contests that 25 Pa. Code §25. 52 (a) of this .l::oard' s rules applies to the instant 

situation or that this rule provides that: 

"§ 21.52. Timeliness and perfection. 

(a) Except as specifically provided in § 21. 53 of 
this title (relating to appeal nunc pro tune) , jurisdiction 
of the Board shall not attach to an appeal fran an action 
of the Department unless the appeal is in writing and is 
filed with the Board within 30 days after the party appel­
lant has received written notice of such action or within 
30 days cifter notice of such action has :been published in 
the Pennsylvania BuZZetin unless a different time is pro­
vided by statute, and is perfected in accordance with sub­
section (b) of this section. " 

In any event, the above-section has been held to be binding upon this board so 

that, except for circumstances falling within the nunc pro tunc exception, we 

have no discretion to pennit tardy appeals. Rostosky Coal Company v. DER, 26 

Pa. Ca:rm:mwealth Ct. 478, 364 A.2d 761 (1976). 

The appellants seek to avoid the effect of §21. 52 (a) by maintaining 

that their cotm.Sel mailed a notice of appeal to this board within the requisite 

30-day period and that this mailing constituted filing with the board so as to toll 

§21. 52 (a)_ . The uncontested fact that appellants' counsel mailed timely notices 

to DER and to the pennittee-appellee gives sane support to appellants' assertion 

that they mailed a notice of appeal to this board in a t..i.mely manner. On the 

other hand, Rostosky, supra, derronstrates that parties sanetimes fail to file 

notices of appeal with this board even when they file them with DER. 

In addition, the uncontested affidavit of appellants' counsel stated 

that "On September 7, 1982 a duly signed notice of appeal was mailed to the 

Enviromnental Hearing Board at 221 North Second Street, Third Floor, Harrisburg, 

Pa. 17101." 
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It is not clear that this affidavit is sufficient to establish the 

tirrely mailing of the appeal as a matter of fact. Without at all questioning 

the veracity of appellant's counsel, his affidavit does not put to rest the 

possibility of erroneous merrory on his part or, for example, improper addressing 

or postage of the appeal. -·Perhaps .for these reasons, Camonwealth ·Court has, · 

. upon ocassion, required this l:xJa.rd to hold an evidentiary hearing on the issue 

of ti.Iooliness of appeals to this board. Sharon SteeZ Corporation v. DER, 28 Pa. 

Carnmonwealth Ct. 607, 369 A.2d 906 (1977). 

Unfortunately for the appellants, we do not need to :rrake a finding on 

mailing to detennine the matter because mailing a notice of appeal is not 

equivalent to filing a notice with this ooard. To be filed with this roard an 

appeal nrust be received and docketed. This conclusion is supported not only by 

B_eZZefonte Borough v. DER, 1977 E.H.B. 250 (EHB Docket No. 74-010-D) as cited by 

appellee-permittee but also by the RedeveZopment Authority of the City of Erie 

v. PuZakos, 459 Pa. 157, 267 A.2d 873 (Sup. Ct. of Pa., 1970). In PuZakos~ supra, 

the Pennsylvania Supreme Court, in construing an appeal period which was to be 

tolled upon filing of an appeal with the Supreme Court, discounted the appellants' 

argument that filing meant placing an appeal in the mail. "Filing" was held by 

the Supreme Court to require receipt and docketing. We are round by this deter­

mination (see also Burdett Oxygen Company v. I. R. WoZfe & Sons~ Ina., 433 Pa. 

291, 249 A.2d 299 (.1969). 

Appellants herein also rely on the pres'llltption that their first appeal, 

having been mailed on or arout September 7, 1982, reached this board prior to 

September 13, 1982, so that any failure to pranptly docket it ~uld be attributable 

to clerical error on behalf of the board's personnel. As DER points out in its 

reply such a presumption is rebuttable; Berkowitz v. MayfZower Sec. Inc., 455 Pa. 

531, 534; 317 A.2d 584 (1974). The ooard takes official note that the September 7, 
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1982 appeal was never received by this board and thus was never docketed. Where-

fore the.rebuttable presumption of delivery is overcame. 

Before concluding this opinion the board is constrained to express its 

feeling that the present §21.52 (a) is perhaps too limiting. We feel that a tirrely 

appeal to DER should perhaps suffice as an appeal to this board but this is not 

what §21. 52 (a) of our rules provide and even though we did not prc:rnulgate the 

above rule (rather it was prc:rnulgated for us by the Environrrental Quality Board) 

we are bound thereby. 

ORDER 

AND NCJ.!iJ, this 17th day of January, 1983, appellee-pennittee's notion 

to dismiss is granted and appellants' appeal is dismissed. 

cc: Bureau of Litigation 
Michele Straube, Esquire 
Kenneth F. Lee 1 Esquire 
Jan G. Sulcove 1 Esquire 

DATED: January 17 1 1983 
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-43: U/79 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
TH1RDFLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 82-293-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION' AND ORDER SUR 
PETITION FOR SUPERSEDE."I\S 

i)ER issued an administrative order on lbve::iber 15 ,. 1982 uhich required 

the appellant \vi thin 45 days to supply a certain party, whose water supply had 

allegedly been affected by appellant's mining, a perr!\a!lent source of \vater. 

Apt:Jellant appealed said order to the l:x:>ard on Dece.T'Jber 10, 1982 and 

on the sar:1e date petitioned the board for a supersedeas. 

DER has r.oved the board to quash and dismiss appellant's petition and 

ap:fJellant has filed a rrerrorandum of la\v in response to DER' s rrotion. 

DE:rt's roc.>tion rests upon its allegation that the appellant's petition 

is defective on its face for failure to car:~1ly ;;Jith §§21. 77 and 21.78 of the 

board's Rules of Practice and Procedure,· 25 Pa. Code §§21. 77 and 21. 78. 

He agree wit..'-1 DER that to ccr.1ply 'i.vith our rules a petition for super-

sedeas urust allege facts relevant to each of the requirenents for granting a 

superseaeas delineated in 25 Pa. Code §21. 78 ZdY:>aZe v. CommomJeaZth~ DEB, EHB 
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Docket No. 82-172-G (issued August 19, 1982); ChemicaZ llaste Management, et aZ. 

v. CommoYJ:4JeaZth, DER, EHB Docket Nos. 81-154-H and 81-155-H (issued July 20, 

1982) •· 

We also agree that appellant's petition is deficient and thus will 

be denied without hearing for lack of specificity pursuant to 25 Pa. Code §21. 77. 

Appellants averment with regard to its likelihood of succeeding 

on the rrerits is a pure legal conclusion entirely devoid of factual support. 

Likewise, appellant has :rrerely alleged that granting the requested supersedeas 

would cause no damage to the Foreman residence because it "has been able to 

function up until this time". On the basis of this statement the board has 

no way of knowing whether the Foreman's have an adequate temporacy supply 

which could perhaps fonn the basis for a supersedeas or are simply doing 

without an adequate water supply. 

As to the likelihood of harm to appellant -we would not go so far 

as DER by holding that time, m:mey and energy spent in the absence of a stay 

do not constitut.e, irreparable injury since it seems to us that the appellant 

would not be able to recover these e..xpendi tu.res fran the state even appellant 

succeeding on the merit-s. On the other hand, we do agree with DER that the 

aJ-..>..')Ve factors standing alone do not. justify a supersedeas. Indeed, t.hir: 

proposition is merely a reiteration that a petitioner must satisfy all three 

of the criteria set forth in §21. 78 in order to obtair1 a supersedeas. 

ORDER 

AND NOW', this 17th day of January, 1983, appellant's petition for 

supersedeas is dismissed, without prejudice. 

cc: Bureau of Li ligation 
Alan S. Miller, Esquire 
John B. McCue, Esquire 

DATED: January 17, 1983 
. - .-, 

~NMEN'I7\L HEARING BOARD 

Jj . ~- .7. . !! 
~:.tIll }1/J \ I / . ,1..-j/J]Ad/ 1 

DENNIS J. 
Chainnan 
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r' ~ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG,PENNSYLVANIA 17101 

(717) 787-3483 

LNVRENCE IDSE, et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 82-013-H 

OPINION AND ORDER SUR 
DER' S MYI'ION FOR SANCI'IQ.'l'S 'IHIRD 

On or about Dec::ember 14, 19 81 DER made an assessment of civil penalty 

against the appellants which assessment was appealed to this board on January 12, 

1982. DER p:ror.:ounded interrogatories to the appellants on or about March 4, 1982 and 

followed these interrogatories with two notions for sanctions on the basis of appellants' 
. . . . . . . 

failure to answer them. The board ordered appellants to answer said interrogatories and 

on September 14, 1982 appellants filed answers. 

DER is still not satisfied with appellants 'answers and it does appear that . 

apt:ellants have failed to provide any ~rs to Interrogatories 4 7 through 50 and 54, 

but rather than seek additional answers, DER seeks instead to shift the burden of proof 

in this matter to the ap1::ellants. ~'le do not agree that the proposed remedy is tailored 

to the offense. 

. M:lreover, we wonder at how IER can be· as sorely prejudiced as it asserts. 

Surely, it had somd reason to believe that the appellants mined without benefit of 

license or pennit before it issued the appealed assessment. 
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ORDER 

,AND NCW, this 19thday of January, 1983, appellants are required to ~r 

Interrogatories 47 through 50 and 54 and any other presently unanswered interrogatory 

within 15 days from receipt hereof on pain of dismissal of appellants' appeal. 

DATED: January 19, 1983 

cc: Bureau of Litigation 
Stanley R. Geary 1 Esquire 
J. E. Ferens, Jr. 1 Esquire 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787·3483 

DElAWARE UNLI!viT'lED, et al. 

Docket No. 82-177-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINIOO AND ORDER SUR 
NWRA DEMURRER '10 DELAWARE l.NLI.HITED, INC. 

NOI'ICE OF APPEAL .' . , 

On June 22, 1982, Richard L. Hinkle, Chief of the Pennit Section of DER' s 

Blv.,JI-1 Norristown office, issued a letter containing IER' s determination that no Nation-

al Pollutant Discharge Elimination System ("NPDES") Penni t would be required for the 

NWRA' s diversion of water from the Delaware River to the North Branch of Neshaminy 

Creek. Appellants filed a timely ap-J?eal of this letter to the l::oard and l~lffiA has de-

rnurred to said appeal arguing that ap:pellants have no standing to ap:peal from DER' s 

non-action. 

NWRA. cited no authority in defense of its datnJrrer and it does not argue 

that appellants lack standing because they have no interest in the diversion project. 

Indeed, even under the narrow view of standing taken by the Pennsylvania Comronwealth 

Court, at least those appellants who ONn property in or near the Delaware at Point 

Pleasant would qualify Western Pennsylvania Conservancy v. DER~ 28 Pa. Orwlth Ct. 204, 

367 A. 2d 114 7 (1977) and it may be, as appellants argue, that recause a NPDES penni t 

(or absence thereof) is at issue ap~.:>ellants enjoy broader standing under the Clean 

~vater Act. 
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As best tie roard can discern NWRA' s argurrent though sounding in standing 

is rea+ly that there is no final DER action for this l::xJard to review since DER' s re­

fusal to is::;me a NPDES penni t was if anything, a non action. The roard is aware of 

its decision to the effect that DER' s refusal to revoke a pennit was not an adjudica­

tion appealable to this board George Eremic v. DEB, 75-283-C, 1976 249 & 324. In 

essence, the Eremic adjudications were based upon an examination of t.l"e legal status 

qm. Since DER' s failure to revoke the penni t ·in Eremic suprGZ. rrerely perpetuated the 

legal and factual situation in Eremic, supra.,· the board held that the status qm had 

not changed. 

In the instant matter, havever, DER lias by its actions, appealed at other 

docket nunbers, changed the status qm by pinnitting the diversion of water fran tlE 

Delaware River to Neshaminy Creek. Thus, the instant matter is distinguishable from· the 

Eremic situation. MJreover, in Ermic, supra. DER could revoke the challenged permit on 

any given day and cou).d be asked to do so every day,. there was therefore ill that case a 

real issue as to the finality of DER' s action. Here, if a NPDES t:enni t is not required 

when the integrated facilities are constructed it will be too late. 

In sum, we hold that tlE instant matter is distinguishable from Eremic, 

supra., and that DER's action, here, constitutes a final action of DER in which appell-

ants have an irnrrediate, dkect and substantial interest. 

ORDER 

liND NC:W, this 19th. day of January, 1983, NWRA' s I:emurrer is dismissed. 

DATED: January 19, 1983 

cc: Bureau of Litigation 
louise S. 'Ihornpson, Esquire 
Joanne R. n=nworth, Esquire 
Hershel J. Richman, Esquire 
William J. Carlin, Esquire 

ENVIRONMENTAL HEARING BOARD 

Chairman 

.-260-



.. 
COMMONWEALTH.OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECC;..:O STREET 
THIRJ> f'T.OOK 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

EAST ALLEN COAL COMPANY, INC. 

Docket No. 82-145-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
. DEPARTMENT OF LNVIRONMENTAL RESOURCES 

OPINION AND ORDER 

In a letter dated May 11, 1982, DER informed Lewis A. Liberto, President, 

East Allen Coal Company, that East Allen's application for a 1982 Surface Mining 

Operator's license had been denied, for reasons including inter alia that East 

Allen previously had failed to comply with the laws and regulations governing · 

surface mining· c;per~rtions··· ·· ; ..... ·· ·· · ::·: ·· ·. ··· · _., ··• :·· ..... :·· · • ' • ••••• ••• '. • ~ ·, • • • .. .. • ~' ... • •• ••• • ' • .. • : • .!> 

On June 11, 1982, East Allen, through its counsel Rose, Schmidt, Dixon 

and Hasley, Pittsburgh, filed an appeal of this license denial with this Board. 

In accordance with the Board's regular practice~ the Board then issued 

its Pre-Eearing Order No. 1, which notified East Allen that East Allen rrust file 

its pre·-hearing memorandum on or before August 30, 1982. At the request of the 

parties, the appelJ ant :~.:;.3 grar>tcd an e::--tension o£ time to November 26, 1982 for 

filing its pre-hearing memorandum, pending settlement negotiations. 
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On November 15, 1982, however, Rose, Schmidt, Dixon and HasJey withdrew 

its appearance in this matter. Thereafter, on December 9, 1982Jno pre-hearing 

memorandum having been received from appellant, nor request for further extension 

of time, the Board notified appellant that his appeal might he dismissed under 

~he Board's rules, 25 Pa. Code§ 21.124, unless his pre-hearing memorandum was 

filed by December 19, 1982. 

This notification, addressed to Hr. Liberto, was returned "addressee· 

unknown"; apparently it had been incorrectly addressed. However, a copy of the 

same notice, correctly ad~ressed this time, sent certified to Hr. Liberto on 

December 30, 1982, was received by him on January 3, 1983, as evidenced by the 

return receipt which came back to the Board. 

Nevertheless, as of this date, since January 3, 1983 neither the pre­

hearing memorandum nor any other commur, '.::at ion has been received from Hr. Liberto 

or from any representative of his. Indeed our last communication from Mr. Liberto 

or a representative was his counsel's withdrawal of appearance on November 15, 

1982. His pre-hearing memorandum has been overdue, without a request for 

extension of time, since November 26, 1982. He was warned more than two weeks 

. ago·.that failure--to-file his _pre-hearing memorandum·might result in s~nctions, · · 

including dismissal of his appeal. 

(ORDER on next page) 
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ORDER 

WHEREFORE, this l~t:h day of January, 19tl3, the above-captioned 

appeal of East Allen's is dismissed for failure to abide by the Board's 

rules, 25 Pa. Code § 21.124. 

cc: Bureau of Litigation 
Donald A. Brown, Esquire 
Lewis A. Liberto 

DATED: January 19, 1983 

ENVIRONMENTAL HEARING BOARD 

~ Chairman . 

~~fo-
Member 

EDWARD GERJUOY 
Member 
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EHB-43: <I2/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

SPRING-BE:R~ .JOTI~ AUTHORITY Docket No. · 82-228-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
CU·lr·JOi~ffiAL'J:'fi 1 S AL'i."'ERimTIVE I·miONS 'ID DISHISS 

.i\ppellant in this matter, the Spring-Benner Joint Authority, was, in 1981, 

constructing n sewage treatrnent collection and treatr:ent system in Centre Cour1t'y. 

'.i:'his :::;y:;tem \'laS being constructed in part With federal funding authorized under 

the Clean Hater ;\ct, 33 u.s.c. §1285(a) • 

.:::.t this time DER was responsible for :naking deterr:Unations concerning 

tile Cle.:m ~iater .Act construction ·grant for the said syste.ct pursuant to an agree-

1:1ent De.b..,reen DEl~ and EPA. 'l'hus, the appellant sul::r.ri.tted to DER change order 

n'l.E.~Jer 3 asking for EPA design approval of cost participation in pavement required 

to :.:e::;tore ~1e road surface (apparently after lw.ying sever lines). 

Dill's response to tiU.s ch...mge order is contained in a letter of January 

9, 1981, a copy of w:U.ch is attncl1ed hereto. In this short letter DER stated 

t:J:tt, "[t]he ci.1cmge order is approved for content only and not for EPA cost 

~x:1:tic::..pu.tion". 

On or about Septer.lber 24, 1982 Spring-Benner Joint Jmthori ty filed an 

.::.p-:;')8<11 nt tl1e above-docket frm. DER' s deten:ri.nation of ineligibility of change 
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order number 3 for EPA cost participation. The authority's appeal alleged 'that ·. 

even tho~gh it had received the above-described letter on January 11, 1981, 

"official notice of final denial has not been transmitted to [the]· authority". 

DER has noved the board to dismiss the authority's appeal ori alterna­

tive grounds. DER argues that its January 9, 1981 letter embodied DER's final 

detennination on change order number 3 so that the authority's (admitted) failure 

to appeal this· letter for nore than 1-1/2 years fran receivil:lg the letter vio­

lated board rule 2L.52(a), 25 Pa. Code §21.52(a) and thus deprived this board 

of jurisdiction over ~e authority's appeal 71 P.S. §51Q-2l(a) Rostosky v. 

CorrononiU.eaZth~ DER., 26 ]?a,. Ccmronwealth 478, 364 A.2d 761 (1976). 

Alternatively, _DER argues that if the board finds that the January 9, 

1981 letter does not embody DER's final 'detennination, the authority's appeal 

must be dismissed becall$e the board's jurisdiction is limited to "final actions" 

or "final detenn:i:nations" of DER, 71 P.S. §510-21 (a) - (c); 25 Pa. Code §21. 2 (a); 

1 Pa. C.S.A. §101, CommonweaZth~ DER v. New Enterprise Stone and Lime Company~ 

jna., 25 Pa. Campnwealth. Ct. 389, 359 A.2d 845 (1976). The authority and DER 

have exchanged a var.tety of answers and replies conceming DER' s notion and have 

supplied the board with briefs. 

As a starting point of our analysis we agree with DER that if the. 

January 9, 1981 letter cons.tituted written notice of DER's "final detennination" 

regarding change order number 3, the authority's appeal is untimely. We also 

agree with DER that the facts a) that this letter does not bear either an appeal 

paragraph or b) that it does not bear a specific designation that it is a "final 

action" does not keep it fran being a "final detennination" Bethlehem Steel v. 

DER., 37 Pa. Carnonwealth 479, 390 A.2d 1383 (1978). 

A close examination of the January 9, 1981 letter, however, provides 

a basis for distinguishing this letter fran DER actions held to be final in 
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Bethlehem Steel, supra as well as WheeZing-Pittsburgh Steel Corporation v. DER, 

27 Pa. CQmonwealth Ct. 356, 366 A.2d 613 (1976) and Commonwe.aZth, DER v. Derry 

Township, Westmoreland County, 351 A.2d 606. 

At issue in Bethlehem Steel, supra was DER's letter denying Bethlehem's. 

application for an exemption fran DER's fugitive emissions regulation, 25 Pa. 

Ccxle §123.1, on the ground that it qualified for the minor significance exception, 

§123.l(a) (9}. Whatever else could be scild of this letter, no fair minded :r;:erson 

receiving it could be in doubt that DER had made a final dete.nnination that 

Bethlehem's fugitive emissions were not of minor significance. Likewise, the 

NPDES certi~ication at issue in WheeZing-Pittsburgh, supra and the administrative 

order at issue in Del"ry Township, supra clearly embodied final DER actions. The 

certification embodied effluent limitations while the order required the planning, 

designing, financing, and construction of sewage treatment works. No one, other 

than a lawyer, would argue that DER's ''mind" had not been "made up" with reg-ard to 

the matters addressed in these actions. 

By contrast the January 9, 1981 letter is so succinct as to asymptotically 

approach the vanishing point. Perhaps, as DER argues, the authority's consultants, 

wb.o worked with DER on a daily basis, knew that t.bis letter constituted a final 

denial of EPA cost participation, but. we hold DER to a higher standard when it 

seeks to deprive an appellant of hl.s day in court.. The question, we believe, is 

whether the lay persons on the authority, to whan the January 9, 1981 letter is 

addressed, would recognize it as a final denial of their request for EPA cost 

participa·tion. Since neither the word "denial" nor any synonym thereof is used in 

this letter we cannot hold this letter to constitute the type of written notice 

required to start the operation of §21. 52. 

On the other hand, since DER argues that it intended the January 9, 1981 

letter to be its final detennination, we cannot support DER's clever argument that 
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the January 9, 1981 action was not final. The fact that DER fails to provide 

proper w.d tten notice of a final action does not deprive that action of finality, 

it rcerely deprives DER of the use of §21.52 (a) as a legal impedirrent to the 

authority's day in court. 

ORDER 

AND NCM, this 24th day of January, 1983, DER's notion to dismiss is 

denied and Pre-Hearing Order No. 1 is reinstated with an extension of 30 days 

fran the date hereof within which the appellant riu.lst sul:mit its p;r:·e-hearing 

nercorandum. 

cc: Bureau of Litigation 
Michele Straube, Esquire 
Richard L. Carrpbell, Esquire 
Christopher C. Conner, Esquire 

DATED: January 24, 19 83 
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COI\1\IONWEALTII OF PENNSYLVANIA 

OEPARTI\tENT OF ENVIRONMENTAL RESOURCES 

Bureau of Water Quality Management 
736 West Fourth Street 

Williamsport, Pennsylvania 17701 

Sewerage 
C42-1017 
Spring-Benner Joint Authority 
Spring Township, Centre County 

Hr. Ralph Dobelbower, Chairman 
Spring-Benner Joint Authority 
R. D. #2, Box llOD 
Bellefonte, PA 16823 

Dear Mr. Dobelbower: 

January 9, 1981 

/ 

\ 

Enclosed is a copy of the below listed change order. The change order 
is approved for content only and not for EPA cost participation. 

Contract 

CBF(l-4) 

Change Order 
No. 

3 

Reason for 
Ineligibility 

Change in the scope 
of the project 

The change orde.r has been stamped with State approval as required by 
the Rules and Regulat1.ons of the Pennsylvania Department of Environmental Resources. 

If you have any questions, please contact me or John Grinder at (717) 
327-3678. 

:rn-JA: lm 
Enclosures 

cc: Joseph Galda, EPA 

Si().~aerely~ 
1 

. 

'X- ' '/ ? 7/7 , . 
/ /< . <,. ' ' ' . ;; 6 '~ .,.,/ .:':~·/.,-.___./ '1 .~. :;"":,..,....... '/ /.. // • 

David W. Aldenderfer.;>"' 
/. 

Project Manager - Grants Unit 

Richard F. Becker, Army Corps of Engineers 
Administrative Services Section 
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-. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

TROUT t.JNLIMITED. ALLEGHENY - -- .. 

IDUNTAn~ CHAPTER 
Docl<et No. 82-166-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and S'IOUT COAL Ca1PANY 

OPINION AND ORDER SUR 
APPELLANT Is. MJI'ION FOR SACTIONS 

On or about June 11, 1982 DER issued to Stout Coal C<::alpany {Stou,t) Mine 

. Drainage Pennit 17800145 covering a site in Brady TcMnship, Clearfield County. 

On July 12, 1982, the Allegheny .Hountain Chapter of Trout Unlimited {ap~~lant) 

filed a notice of appeal from this pennit with this bOard. This notice contained 

a certific~tion, endorsed by appellant 1 s counsel, that a copy thereof had been· 

mailed to Stout. Pursuant to §21. 52 {g) of our rules of practice, 25 Pa. Code 

§21. 52 (g) 

"[t]he service upon the recipient of a pennit .•. ,as 
required by this section, shall subject such recip­
ient to the jurisdiction of the Board as a party 
appellee." 

On July 28, 1982 the board issued Pre-Hearing Order No. 1 (as evidenced 

in the board 1 s docket book) • A copy of this order was sent to "PERMITI'EE:. Stout 

Coal Canpany". Paragraph 3 of said order required "[T)he Corrm:Jnwealth and other 
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appellee (s) •.• " to file answering pre-hearing IreirDrandua within fifteen (15) 

days after receipt of appellant's pre-hearing IreirDrandum. 

Appellant's pre-hearing :merrorandum was received by the roard on 

October 14, 1982 yet as of November 18; 1982 rrore than 30 days later, the roard 

had not received a pre-hearing· merrorandum fran either DER or Stout. Thus, in 

accordance with our standard practice the board issued on November 18, 1982 a 

notice that "unless there is ccmpliance by November· 29, 1982 ••• " with the out­

standing pre-hearing order DER and Stout faced the irrposi tion of sanctions. This 

notice was mailed to pennittee 's counsel who had entered his appearance on 

October 29, 1982 return receipt requested and a signed return receipt card dem::m­

strated that it was received by penni ttee' s counsel. 

On November 24, 1982 DER's counsel responded to the November 18 notice 

asking for additional tine to comply with the notice and on December 3, 1982 DER 

sul:rni tted its pre-hearing :merrorandum. 

Stout's counsel did not respondto the aforesaid rrotion on or before 

November 29, 1982 and thus Stout faced the irrposition of sanctions on that date. 

However, Stout's counsel did send a letter to the board on December 7 in vmi.ch he 

asserted tJ1a.t " [I] n reviewing this file, I have not been able to find any Order 

placing any obligation on the Pennittee t-..o file a Pre-Hearing Herrorandum" and 

requested 15 days "from the date of this letter" in which to comply. 

Notwithstanding that Hr. Picadio failed to assert that the permittee had 

not received pre-hearing order no. 1 (which would be the only factor excusing 

Stout's failure to canply with the said pre-hearing order) as a courtesy to 

Stout's counsel, the board, on December 14, 1982 reissued pre-hearing order no. 1 

whiCh was endorsed with the following phrase: "COMPLIANCE BY PERHI'ITEE DUE WI'I'HlN 

15 DAYS F'RCl-1 RECEIPI' HEREDF. II 
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It is nCM January 24, 1983--the 15 days in the reissued pre-hearing 

order has. long passed and apJ?ellant 1 s counsel has m:>ved this board to apply 

sanctions to Stout for its failure to cacply with the various orders of the board 

described above. 

In his answer to said notion, Stout 1 s counsel explains his failure to 

comply with the December 14, 1982 by. stating that "[c]ounsel for the Penni.ttee 

has not seen a copy of this Order and it has either not been received· or has 

inadvertently been misplaced or filed.", We certainly have no reason to dispute 

this assertion of Mr. Picadio and much reason to believe his word. However, even 

if he, personnally, did not receive the December 14 reissued pre-hearing order 

there was no assertion that it was not received m his office. We do knCM that 

cormsel for both the appellant and DER received the December 14 pre-hearing 

order which lends support to the assertions of the board 1 s staff . that a copy 

was also sent to Mr. Picadio 1 s office. M:Jreover, issuance of the December 14, 

1982 order is evidenced by an entry in the board 1 s official docket ]:x::x)k. Setting 

aside the December 14 order, Stout 1 s rmexplained failure to comply with the board 1 s 

July 28, 1982 order, the failure of Stout 1 s cormsel to respond to the board 1 s 

November 18, 1982 letter (which he admits receiving) by November 29, 1982 as r~ed 

therein, and finally Stout's col.mSel 1 s failure to file a pre-hearing rrororandum 

within 15 days of his December 7, 1982 letter as he pranised therein, at least 

cumulatively, provide grormds for imposing sanctions. 

We shall not, therefore, accord Stout a fourth "bite at the apple" by 

granting Stout an additional 15 days within which to file its pre-hearing nerro­

randum. On the other hand, the board cannot agree with appellant that sustaining 

appellant 1 s appeal is the appropriate sanction, bearing in mind the presumption of 
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regularity which attaches to pennits issued by DER and the fact that the burden 

1 
of proof in third party appeals fran penni t issuances is upon the appellant. 

ORDER 

AND NcM, this 24th day of January, 1983, appellant's rrotion for sanctions 

is granted. Stout is precluded fran presenting any evidence in the above-captioned 

matters. Except for the above preclusion, Stout has all the rights and privileges 

of a pennittee~appellee including the right to cross-examine the witnesses of 

other parties, to participate in oral argurrent and to sul::mit briefs. 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
Anthony P. Picadio, Esquire 
Robert P. Ging, Jr. , Esquire 

DATED: January 24, 1983 

ENVIRONMENTAL HEARIN3 BOARD 

1. In East AUen Coal Corrpany, Inc. v. DER, EHB Docket N'o. 82-145-G, the 
board recently dismissed an appeal for failure of appellant to file a pre-hearing 
rrerrorandum after receiving a letter like the November 18 letter. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

LEBANON VALLEY COUNCIL OF GOVERNMENI'S Docket No. 82-218-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
DER' S IDI'ION 'ID DISt1ISS 

AND !m'ION FPR STAY 

Appellant, the Lebanon Valley Council of Governnents, is the local 

agency authorized to enforce the Pennsylvania Sewage Facilities Act in four 

Lebanon County tc:Mnships. P:ursuant to the said Act DER is supposed to reimburse 

one-half of eligible expenses incu.rred by local agencies in enforcing said Act. 

Accordingly, prior to July 15; 1982 the appellant su'l::rnitted to DER its eXpenses 

for enforcing the said Act in 1981. On July 15 1 1982 DER sent the appellant a 

check plus a letter explaining why this check was for less than one-half of 

the expenses reported by the appellant. 

On August 2 1 1982 appellant's counsel responded to DER' s July 15 letter 

with a written demand for additional reimbursement in the sum of $4 1 259.05. On 

August 23 1 1982 DER responded to the said demand letter with a rrore complete 

explanation of why the additional reimbursement v.uuld not be forthcoming. Appel-

lant filed an appeal from the August 23 letter with this board. ·• 
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DER has noved this board to dismiss the instant appeal. DER argues 

that the instant appeal is tardy because its JUly 15, 1982 letter constituted the 

depart:Inent 1 s "final action" with regard to reimbursement and the instant appeal 

was filed nore than thirty days after that event. 

DER also argues that the August 23 letter is not an "adjudication" 

1 
and is thus not appealable since it did not change the legal status quo. 

Appellant does not chcillenge the legal authorities up::m which DER relies 

to support both of the above argu:ments and the board agrees with DER that the 

regUlations and cases cited by DER stand for the propositions for which they were 

cited. Appellant does disagree, hcmever, that the JUly 15, 1982 as a rna.tter of 

fact, constituted a final DER action. 

In this regard we agree with the appellant. We note that the JUly 15, 

1982 letter bears no appeal paragraph and contains no other indicia that it is a 

final action of the depa.rtrrent. While these factors standing alone w::>Uld not 

obviate the finality of an otherwise final action we believe they nrust be taken in 

the context of the ·action in question. In essence, the appellant' s sul:mi ttal to 

DER constituted a bill or invoice while the JUly 15, 1982 check and letter of 

DER constituted DER' s response to the said bill. In the ordinary custan of CCliT'lrerce 

one woUld expect DER 1 s response to be followed by a demand letter such as the 

appellant 1 s counsel sent and, indeed, Pennsy 1 vania law requires such a derna.nd as 

a condition precedent to successfUlly rna.intaining an assumpsit action. 

While we do not hold DER to these ordinary customs in administering the 

various acts within its jurisdiction, we hold that fundarrental fairness requires 

DER to clearly announce when it intends to vary fran these customs. An appeal 

1. · In actuality DER 1 s argu:ments are rrer~l y 2 ways of stating the same argu­
ment. If the JUly 15 action is ''final" both of DER 1 s argurrents nrust succeed; con­
versely if the July 15 action is not "final" both of DER 1 s arguments must fail. 
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paragraph such as is routinely contained . in other actions which DER considers to 

be final .would certainly suffice as such notice. In the absence of any such 

notice and in view of comnercial custan we do not find DER' s rrotion to dismiss 

to be well taken. 

ORDER 

AND NOW, 24th day of Janua.ry, 1983, DER' s rrotions for a stay and to 

dismiss are denied. DER shall canply with Pre-Hearing Order No. 1 within 15 days 

of receipt of this Order. 

cc: Bureau of Li ligation 
Lyrm Wright, Esquire 
Joseph M. Hill, Jr. , Esquire 

DATED: January.24, 1983 

DENNIS J. ~,ISH 
Chai:anan (/ 
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EHB--4.3: l"i./79 . .. ' . 

HA YNARD F • KD:!ERE.R 

v. 

CO/I.f/1-!0NWEALTI: OF PENNSYLVAJ\'IA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 7 87-3483 

Docket No. 82-236-G 

COM.\;ONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BENJAHIN COAL COl:ll'A.c~, Permittee 

OPINION AND ORDEit 

On September 9, 1982, DER granted the pet:mittee, Benjamin Coal Company 

mine drainage permit No. 17810158 and mining permit No. 100064-17810158-01-0. 

These pennits were issued with restrictions -vrhich are iminaterial to the concerns 

of this Opinion and Order. 

On October 4, 1982 the appellant, Naynard Kemerer, informed the Board 

by letter that he was appealing issuance of the aforementioned appeals. The 

Board, in accordance with its usual practice, took this letter of Mr. Kemerer's 

to be a timely filing of an appeal under its rules, 25 Pa. Code §21.52(a). 

However, this filing did not comply with the requirements of 25 Pa. Code §21. 51, 

which prescribes the fotTh and content of the notice of appeal. Therefore the 

Board, still in accordance with its usual practice, on October 5, 1982 acknowledged 

Hr. Kemerer's letter of appeal, but also ordered him to furnish the information 
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needed to fully comply with 25 Pa. Code §21.51 within ten days of his receipt of 

the Board's order, under the threat that failure to comply with the order might 

lead to dismissal of his appeal. 

On October 14, 1982 the Board received a letter from Mr. Kemerer saying 

that he had just returned from a trip to Florida to find the Board's October 5, 

1982 order. Mr. Kemerer explained that his trip to Florida was necessitated by 

his father's death and the need to make arrangements for his mother. He therefore 

asked for an e~tension of time to comply with our October 5, 1982 order. Under 

the circumstances described by Mr. Kemerer, the Board would have granted the 

requested. extension, but no extension proved necessary; Hr. Kemerer did file a 

properly completed Notice of Appeal on October 15, 1982. In this Notice of Appeal 

Mr. Kemerer certified that he had served a copy of the appeal to the permittee, 

as is required by 25 Pa. Code §21.51(f)(3). 

On October 18, 1982 the Board, once again in accordance with its usual 

practice, sent Hr. Kemerer the Board's Pre-Hearing Order No. I, which inter alia 

ordered appellant to file his pre-hearing memorandum on or before January 3, ~983; 

Pre-Hearing Order No. 1 is issued when an appellant appears to have complied with 

all requireffi ~ts of 25 Pa. Code §§21.51-21.52. On January 3, 1983, however, the 

permittee, through its counsel, informed the Board by telephone that Benjamin Coal 

Co~pany never had received a copy of the appeal, despite Mr. Kemerer's certification 

to the contrary in his aforementioned October 15, 1982 filing. On January 5, 1983, 

in response to this allegation by the permittee, the Board wrote Hr. Kemerer as 

follows: 

The permittee, Benjamin Coal Company, has 
informed the Board that it never has received a 
copy of your appeal, although in your Notice of 
Appeal, filed October 15, 1982, you certified 
that you had mailed a copy to the permittee. 
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Will you please sc 1d [the permittee's attorney] 
another copy of ti1e app,~al? Will you please send 
the Boar<' a copy of any documents you have, e.g., 
a certified mail receipt, shmving or ten1ang to show 
that JOU indeed did send the permittee d: copy of the 
appeal on or before October 15, 1982? 

There was no immediate response by Mr. Kemerer to this January 5, 1983 

letter from the Board. Moreover, his pre-hearing memor:-._ndum (due January 3, 1983) 

had not been received by January 5, 1983, nor had there been any request by 

:cfr. Kem.erer for an extension of time l.o file his pre-hearing memorandum. On 

January 13, however, the Board received a letter dated January 12, 1983 from 

Wilson Fisher, president of Hess and Fisher Enzineers, Inc., requesting an ex-

tension of time--to January 17, 1983--for Hr. Kemerer to file his pre-hearing 

memorandum; Hr. Fisher informed th·: Board Secretary during a telephone conversation 

that he was "assisting" Hr. Kemerer in this matter, but did not further explicate 

his (Mr. Fisher's) role. 

On January 17, 1983, the Board wrote Mr. Fisher that we would defer 

ruling on his request for an extension of time, but would provisionally receive 

the appellant's pre-hearing memorandum if it actually did get filed on January 17, 

1983; in fact the pre-hearing memorandmn was not received by the Board until 

January 18, 1983, although it was dated Janum:y 15, 1983. Our January 17, 1983 

letter, which was copied to Mr. Kemerer and to the pertnittee's attorney, also 

stated that Mr. Fisher's request for an extension of time to file the pre-hearing 

memorandum could not be granted routinely if the other parties to this appeal 

objected to the extension; if there were objections, then Mr. Kemerer would have 

to explain satisfactorily why an extension was necessary, and why it was requested 

so late--after the January 3, 1983 deadline, which itself was 75 days from the 

issuance date of our Pre-Hearing Order No. 1 which set the January 3, 1983 deadline. 
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On January 20, 1983, the permittee's attorney did object to 

Nr. ;~is her's request {presumably made with Mr. Kemerer 's app1: oval) for an 

extension of time to comply with our Pre-Hear.i;J.g Order No. 1. Consequently 

Mr. Kemerer will have to cl.efend the request, as discussed at the end of the 

preceding paragr f'h. In "the meantime, the permittee has raised the :urther 

objection that Mr. Kemerer has never perfected his appeal. Our January 17, 

1983 letter rem5nded Mr ~ Fisher and Mr. K·~~~•;erer we had not received any indi­

cation of his compliance with our January 5, 1983 request {quoted Sl<;ra) that 

he send a copy of the appeal to the permittee's counsel. We pointed cut (in 

the same January 17, 1983 letter) that the Board's Rules and Regulations, 

notably 25 Pa. Code §21.52, state that an appeal must be perfected before the 

Board's jurisdiction attaches. In order that the instant appeal be perfected, 

accord.;ag to 25 Pa. Code §21.52{b), a copy of the notice of appeal must be 

served on the perrnittee. 

Apparently as a result of the foregoing representations, Nr. Kemerer 

on January 17, 1983 did serve a copy of his appeal on the permittee. To be 

precise., a copy of a letter to this effect, dated January 17, 1983, together with 

a receipt for certified mail dated January 19, 1983 and addressed to permittee's 

attorney, nov7 has been received by the Board. The Board has received no evidence 

that Nr. Kemerer did mail a copy of the notice of appeal on or about October 15, 

1982, when he certified he indeed had complied with this requirement for perfecting 

the appeal. 

The Board's rules, 25 Pa. Code §21.51{f)(3) state that service of the 

notice of appeal on the permittee shall be accomplished within ten days of the 

filing of the appeal. 25 Pa. Code §21.52(b) states that no appeal shall be deemed 

to be perfected unless the permittee is served with a notice of appeal "in accordance 
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wit~'- ffi_21. 51" (emphasis added). Nevertheless, this Board has ruled in the past 

that the ten day requirement of 25 Pa. Code §21.5l(f)(3) is not a requisite for 

perfecting the appeal; the onJy essential requirer,Lent for perfection of the 

ap~··:al is service of the notice of appeal on the permittee. R. Cz_ambel v. DE~, 

D: ~'et No. 80-152-G, Opinion and Order issued December 11, 1980, 1980 EHB 508. 

0: ·he other hand, we are not in~lined to permit an appellant to delay indefinite-

ly s compliance with the requirement that the permittee be served with the 

notice of appeal. As we explained in Czambel, supra, the Supreme Court of 

Pennsylvania in analogous cases, notably Hodge v. Me-Bee Co., 429 Pa. 585, 2ff0 

A.2d (1968), has made it plain that perfection must be accomplished within a 

reasonable time after filing the appeal, or else the appeal must be quashed. 

Without an evidentiary hearing, we are not in a position to decide whether the 

apparent actual delay in serving Benjamin Coal with the notice of appeal, namely 

fron October 15, 1983 to January 19, 1983, has been unreasonably long. Indeed, 

the decision whether or not this delay has been unreasonably long rests largely 

on whether or not Benjamin Coal has been prejudiced by the delay, an issue Hhose 

resolution also rf:quires an evidentiary hearing. 

ORDER 

WHEREFORE, this 31st day of January , 1983, in accordance with the 

foregoing Opinion in this matter, it is ordered as follm.,rs: 

1. Before proceeding to the merits of this appeal, an evidentiary 

hearing will be scheduled to determine whether this appeal should be dismissed ... :.<·.:.,; ' :...... · .. · ...... · .. ·.·.': _.;;: ... ;~~J~;;~~;.~; 
for failure to comply with the Board's rules (see 25 Pa. Code §21.124). The 

parties will be permitte:l to present evidence, and to cross examine, on the 
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following issues: 

a. When the notice of appeal first was ma1led or otherwise 

served on the permittee, and when it actually was first received by the permittee. 

b. Whether, even before receiving a ~opy of the notice of 

appeal, the permittee had become aware that the appellant had appealed DER's 

action of granting the permittc;~ minhg and mining drainage permits. 

c. In what ways, if any, the permittee will be prejudiced 

by aU ·.;.ring the appeal to be perfected on or a: .. }ut January 19, 1983. 

d. Why the ar:;ellant required an extension of time to file 

his pre hearing memorandum, and why his request for an extension of time. was 

filed so late. 

2. The date for the Commonwealth and for the permittee to file their 

pre-hearing memoranda (see paragraph 3 of our Pre-Hearing Order No. 1) is continued 

indefinitely; after the aforementioned evidentiary hearing, if the Board dec ides 

the appeal should not be dismissed for failure to comply with the Board's rules, 

a new due date for filing the appellees' pre-hearing memoranda \-lill be set. 

3. On or before February 14, 1983, the parties shall petition the 

Board for permission to present evidence not f;Uing under the categories 1a - 1d 

above, if they feel the need for such additional evidence; the petitions must make 

clear why such additional evidence is necessary. 

4. The Board wUl schedule the aforementioned evidentiary hearing 

shortly after February 14, 1983, at which time additional categories of permitted 

evidence, if any, will be made kno~~ to the parties. 

DATED: January 31, 1983 

cc: Bureau of Litigation 
Donald A. Bro\,"'Il, Esquire 
Maynard F. Kemerer 
Carl Belin, Jr., Esquire 

ENVIRONMENTAL HEARING BOARD 

C-1 
~LJ ~/J--~ __ 

Em.JARD GERJUOY, H~~ 

-28lv-



CO/Y/MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

CONCERNED CITIZENS AGAINST SLUDGE 

v_ 

COMMONWEALTH OF PENNSYLV ANlA 

DEPART~fENT OF ENVIRONMENTAL RESOURCES 

and CITY 0? PHII~~ELPHIA, Permittee 

OPINION AND ORDER 

Docket Nos. 8 2-220-G 
82-·221-G 

SUR PRELIMINARY OBJECTIONS 

These matters concern ttvo permits granted to the City of Philadelphia 

(Philadelphia) by the Department of Environmental Resources (DER) Bureau of 

Solid Waste Hanagement, allo·wing Philadelphia to dispose of sewage sludge--from 

its Northeast and Southwest Water Pollution Control Plants--on two land reclamation 

sites. Pe~it No. 602201 pertains to a 72-acre site identified as Arcadia No. 1, 

in Grant and ~!ontgomery Townships, Indiana County. Permit No. 602124 pertains 

to a 155-acre site identified as Benjamin Coal Company Mines 11 and 11B in 

Banks Township, Indiana County. 

On September 20, 1982, the Concerned CiLizens Against Sludge (Citizens) 

appealed these permit grants. The appeal of permit No. 6022.01 was docketed as EHB 

82-220-G; the appeal of permit No. 602124 was docketed as EHB 82-221-G. There-

after preliminary objections, requesting inter alia that these appeals be 
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dismisse?, were filed by Modern Earthline Compan1.es, Inc. (Earthline); Earthline 

identified itself as a party oppellee acting as Philadelphia's agent. 

On December 1, 1982, this Board issued an Opinion and Order wherein 

we refused to rule on Earthline's preliminary objections, because we did not 

agree Earthline's claimed ager:.cy relationship with Philadelphia conferred 

party-appellee status on Earthline. We further ruled that Philadelphia had 

been sen' -~d with copies of the notices of appeal in these matters, as requir':'d 

by 25 Pa. Code§ 21.51 (f)(3), and therefore that these appeals have been 

perfected in accordance with 25 Pa. Code§ 21.52(b). Nevertheless, because 

there was some possibility the notices of appeal had not reached Philadelphia's 

legal counsel, we ordered the Citizens to re-serve their notices of appeal on 

the office of Philadelphia's City Solicitor. Philadelphia was ordered to enter 

its appearance in these matters, and was given the opportunity to take whatever 

actions were required to protect its rights as the true party appellee in 

these appeals. 

Philadelphia now has entered its appearance, and has filed its own 

prelintinary objections (p.o. 's) to these appeals. In so doing, Philadelphia 

simply has adopted the p.o. 's primarily filed by Earthline; except for a few 

altered phrases, necessary to adopt Earthline's p.o. 's as Philadelphia's, the 

p.o. 's filed by Philadelphia are word-for-word identical to Earthline's. The 

Citizens already have responded to Earthline's p.o. 's, however, as has DER. 

Therefore, although the CitLens and DER have not filed responses to the 

Philadelphia p.o. 's, the Board will assume that the Citizens' and DER's 

previously filed responses to Earthline's p.o. 's continue to pertain; paragraph 1 

of this Board's Order of January 4, 1983 in these matters already has indicated 
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to the parties that the previously filed responses to Earthl ine' s p. o. 's wou.·, l 

be accepted as responses to Philadelphia's p.o. 's. 

Philadelphia's p.o. 's are numerous. We shall rule on them seriatim. 

For the most part, the p.o. 's raised to the two appeals are the same. 

I. P.O. that the Board lacks juri~4iction over these appeals. 

Philadelphia argues that appellant's failure to comment on the permit 

applications, which COilllilents were invited in a Notice of Permit Applications 

appearing at 11 Pa. Bulletin 3531 (October 10, 1981), makes appellant ineligible 

to file the present appeal. Philadelphia cites Comm. of Pa. Ins. Dept. v. Pa. 

Coal Mining Assn., 25 Pa. Cmwlth 3, 358 A. 2d 745 (1976) in support of this thesis. 

This p.o. has no merit, and is dismissed. The Citizens and DER 

correctly point out that there is no requirement, anywhere in the Board's rules, 

that comment on a permit application is a necessary prerequisite to appealing 

the perillit grant. See 25 Pa. Code §§ 21.51-.52. As for Pa. Ins. Dept., supra, 

it pertains to a totally different statutory scheme, and is quite inapposite to 

the Board's powers, which are governed by provisions of the Administrative Code·, 

§ 1921-A, 71 P.S. § 510-21. The Administrative Code states that no action of DER: 

shall'be final as to such person until such person 
has had the opportunity to appeal such action to 
the Environmental Hearing Board. 

This right to appeal to the Board is unqualified; there is no indication whatsoever 

that an appellant must have availed himself of prior opportunities in the adminis-

trative process, such as commenting on a permit application. 

II. P.O. that appellant lacks standing. 

Philadelphia claims the appellant has not alleged that DER's actions 

will injure or otherwise adversely affect appellant; therefore, Philadelphia argues, 
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the appel~ant lacks standing to prosecute these appeals. DER agrees that 

to date appellant has failed to allege facts sufficient to confer standing, 

but does not take a position on the issue whether this failure justifies 

dismissal of the instant appeals. The appellant points to paragraph 4(f) of 

its notices of appeal as evidence that adverse effects of the permit grants 

indeed have been alleged. 

Paragraph 4(f) of the appeal docketed as No. 82-220-G reads as follows: 

Grant and Montgomery Townships, the location 
of permit No. 602201, are both rural communities. 
Hunting of wild animals, such as deer and game birds, 
is not only a sport but an economic necessity for 
supplementing their food supply. Paragraph 10 of 
permit No. 602201 requires that "Grazing by animals 
whose products are consumed by humans shall be pre­
vented for at least two (2) months or longer after 
sewage sludge application." There is no feasible 
way the City of Philadelphia, or their agents can 
guarantee that the wild life of the area will not 
be allowed to graze on the areas where sludge has 
been applied. Since the wild life is consumed by 
humans in this area, the permittees cannot possibly 
abide by paragraph number 10. 

The requirements for a citizens group to have standing to appeal have 

been discussed recently by this Board. Concerned Citizens of Rural Ridge v. DER, 

EHB Docket No. 82-100-G, Opinjon and Order (November 22, 1982). The Citizens 

association in its o'm right, or individual members of the association, must 

have an interest in the subject matter or particular question litigated (in this 

case the permit grants to Philadelphia) which is "substantial, immediate and 

direct." William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 

346 A.2d 269 (1975). The Pennsylvania courts have not, in environmental cases, 

explicitly ruled that an association has standing to represent its members if 

some of its members would have standing to sue in their own right, whether or not 

the association as an association has a "substantial, :immediate and direct" 



interest in the outcome of the litigation. However, the Board has concluded, 

in Rural Ridge supra, that the trend of recent non-environmental cases shows 

the Pennsylvania courts would so rule, given the opportunity. Concerned 

Taxpayers of Allegheny County v. Commonwealth of Pa: and Grace Sloan, State 

Treasurer, 33 Pa. Cmwlth. 518, 382 A.2d 490 (1978); Tripp Park Civic Association 

v. Pennsylvania PUC, 52 Pa. Cmwlth. 296, 415 A.2d 967 (1980); 1000 Grandview 

Association v. Mt. Washington Associates et al., 290 Pa. Super. 365, 434 A.2d 

796 (1981); Fay v. Bohlin and Powell, Pa. Super. , 444 A.2d 179 (1982). 

Paragraph 4(f), quoted supra, does not allege facts sufficient to 

confer standing under the criteria described in the previous paragraph, nor 

are the deficiencies of paragraph 4(f) in this regard remedied by combining 

paragraph 4(f) with other paragraphs of appellant's notice of appeal in 

EHB No. 82-220-G. The Citizens have not alleged that individual members of 

their association would suffer food supply deprivations if permit No. 602201 

is upheld. Even if the Citizens had so alleged, it is not wholly clear that 

such deprivation would provide an interest satisfying the William Penn test; 

certainly additional facts, tending to establish that the alleged food supply 

deprivation really provides a "substantial, immediate and direct" interest 

would have to be alleged. Lhe allegation, in paragraph 4(f) supra, that the 

permittee "cannot possibly abide by paragraph number 10" of the permit in no 

way helps to confer standing on the Citizens. The permit has been issued by 

DER under the authority of Act 97, July 7, 1980, the Solid Waste Management Ac't 

(SWMA), 35 P.S.A. §§ 6018.101 et seq. Section 104 of the SWMA, 35 P.S.A. 

§ 6018.104, clearly gives DER the power to administer and enforce the SWMA, 

including the granting of permits and the prosecution of violators. Nowhere 

in the SWMA is there any indication that the Pennsylvania legislature intended 
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that cit:i,zens groups like the appellant were to act as "private attorneys 

general," looking over DER's shoulders as DER administered the SWMA. 

The preceding paragraph pertains to the appeal docketed as No. 

82-220-G. Although the Citizens association pointed to paragraph 4(f) as 

evidence of its standing.to prosecute appeal No. 82-221-G, in actuality 

notice of appeal No. 82-221-G contains no paragraph 4(f). Indeed paragraph 4 

of 82-221-G in its entirety reads as follows. 

4. This appeal is based upon the following: 

a) The application for permit filed by the City 
of Philadelphia was incomplete and did not conform 
to the statute known as the Solid Waste Management Act. 

b) The variance between the initial application 
and the subsequent material supplied by applicant on 
July 12, 1982 was so great, in respect to the data 
given for the content of the sludge, that the DER 
should not have approved the application. 

c) Various requirements of the permit, as issued~ 
have not been complied with by the City of Philadelphia, 
namely the various water monitoring requirements and 
the storage of sludge. 

d) Other grounds as they may become apparent 
through discovery. 

These paragraphs·4(a) - 4(d) do not even come close to a justification of the 

Citizens' standing to prosecute appeal No. 82-221-G, for reasons which have been 

discussed in connection with 82-220-G. The catch-all paragraph 4(d), which also 

is paragraph 4(g) [mislabeled in the original as 4(f)] of appeal 82-220-G, pro-

vides no independent basis for standing. An appeal which on its face lacks 

' standing is not made acceptable by the hope that standing will become manifest 

after discovery.· This Board will not permit an appeal to be the excuse for a 

pure fishing expedition. 
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Nevertheless, despite the aforementioned deficiencies of the 

Citizens' appeals as filed, we shall not at this time dismiss the Citizens' 

appeals for lack of standing. If the Citizens deserve to have their appeals 

heard by this Board, we do not wish to deprive them of this opportunity 

because their pleadings have been inartful. It is possible the Citizens 

could plead facts sufficient to overcome Philadelphia's p.o. that the Citizens 

lack standing. Therefore we will give the Citizens another chance to allege 

facts warranting standing, by appropriate amendment of their notices of appeal. 

In this connection we stress we are aware that when the Citizens filed their 

appeal they--like any appellant-~ay not have been in possession of all facts 

supportive of st~nding, many of which could be learned through discovery only. 

But some threshold allegations of facts necessary to support standing must be 

made when an appeal is filed; the appeal cannot be an excuse for a pure 

fishing expedition, as we have said. Moreover, the date of this Opinion and 

Order is well past the 60 day period (after these appeals were filed) within 

which the Board expects discovery to be vigorously pursued. 25 Pa. Code §2l.lll(a). 

Consequently a request l?Y the Citizens to defer filing the amended notices of 

appeal calleri for supra, on grounds of lack of time to complete discovery, will 

not be granted by the Board. 

The Citizens may, if they so wish, accompany the aforementioned 

amendments with a memorandum of law in support of their standing. The other 

parties will have the same opportunity to file memoranda of law in support of 

their views on the standing issue. We will rule on the Citizens' standing shortly 

after the Citizens' amended appeals are received. 
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III. P.O. that the appeals are moot. 
I 

Philadelphia asserts that the appeals are moot because on or before 

the date on which Earthline received appellant's notices of appeal, Earthline 

already had very largely reclaimed the permitted sites. DER disagrees the appeals 

are moot, but offers no reason for its opinion. The Citizens seem prepared to 

accept Philadelphia's logic in this regard, but challenge the correctness of 

Philadelphia's assertions that reclamation has proceeded as rapidly as Phila-

delphia asserts. 

This p.o. is wholly without merit, and is dismissed. As stated supra, 

710 P.S. § 510-21 provides that actions of DER are not final until there has 

been an opportunity to app~al the action to this Board. The appeals in this 

matter are timely; if Philadelphia chose to implement the permits before their 

validity was ruled on by this Board, Philadelphia did so at its own risk. If 

the permits were unlawfully issued, they were not made lawful by Philadelphia's 

hasty implementation of the permit provisions. Assuming for the moment purely 

arguendo that the permits are overturned, Philadelphia's assertions that recla-

mation already is far advanced may become relevant in defenses by Philadelphia 

to enforcement actions by DER against Philadelphia arising out of Philadelphia's 

operations of the sites, but these assertions are wholly out of place in the 

present appeals, whose sole function is to determine whether DER abused its 

discretion in granting the permits. 

IV. P.O. that the appeals are unverified. 

Philadelphia moves to strike the appeals because they contain factual 

allegations, yet are unverified. According to Philadelphia, verification is 

"required by Rule 1024 of the Pennsylvania Rules of Civil Procedure which is made 

applicable to these proceedings by 25 Pa. Code§ 21.64(b)." 
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Proceedings before the Board a;re governed by 1 Pa. Code Chapters 

31-35, as modified by the Board's own rules, 25 Pa. Code Chapter 21. The 

content of the notice of appeal is set forth in 25 Pa. Code§ 21.51; as the 

Citizens correctly observe, this section of the Board's rules nowhere specifies 

that the notice of appeal must be verified. Indeed, 1 Pa. Code§ 33.12 states: 

Ex.cept as otherwise required by statute, 
it shall not be necessary to verify under oath 
any pleading, submittal or other document filed 
with an agency. 

There is no "other" statutory requirement that notices of appeal to this Board 

be verified. As for 25 Pa. Code §21.64(b), it merely states: 

The form of pleadings, including where 
applicable the requirement for verification, 
shall be as specified in the Pennsylvania 
Rules of Civil Procedure. 

This statement does not '.'require" that a notice of appeal be verified; verification 

may be "inapplicable." 25 Pa. ·Code§. 21.51 and 1 Pa. Code§ 33.12 have made the 

requirement for verification "inapplicable" to a notice of appeal to this Board. 

This p.o. is rejected. 

V. P.O. that the notice of appeal does not conform to Pa. R.C.P. No. 2152. 

Philadelphia moves to strike the appeals because they have not been 

brought in the name of any members of the Citizens association, as trustees ad 

litem, as required by the Pennsylvania Rules of Civil Procedure, Pa. R.C.P. 

No. 2152. 

Our discussion concerning the preceding P.O. IV is pertinent to this 

P.O. V, but our conclusion now differs. The language of 25 Pa. Code§ 21.51 

does not mention "trustee ad litem.," any more than it mentions "verification." 

On the other hand, we now do not have, anywhere in 1 Pa. Code chapters 31-35, 
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a provisipn--analogous to 1 Pa. Code § 33.12--specifically rejecting the 

requirement that an association prosecute an appeal in the name of a trustee 

ad litem. Furthermore there is no analogue--in 25 Pa. Code§ 21.64(b)--of 

the qualifying phrase "including where applicable th.e requirement for 

verification," which we read as supporting our thesis that a notice of appeal 

need not be verified. In 1 Pa. Code § 31.3, a "pleading" is defined -as: 

Any application, complaint, petition, 
answer, protest, reply or similar document 
filed in an adjudicatory hearing. 

This definition includes the notice of appeal. 

It is reasonable, therefore, to read 25 Pa. Code§ 21.64(b), even 

taken together with 25 Pa. Code § 21.51, as requiring that the form of the notice 

of appeal be consistent with the requirements of Pa. R.C.P. No. 2152. This con-

elusion is reinforced by consideration of the reasons for requiring Pa. R.C.P. 

No. 2152 in civil court litigation; these same reasons seem equally relevant to 

the instant appeals. In particular, Pa. R.C.P. No. 2155 makes the trustee ad litem 

liable for costs which may be taxed against a plaintiff unincorporated association. 

Although we presently have no expectation of assessing costs against the Citizens, 

nevertheless we think it is reasonable that the Citizens be represented by a 

responsible individual, acting as trustee ad litem·, against whom such costs could 

be levied if necessary. The Board's authority to assess costs derives in part 

through 25 Pa. Code§ 21.124, which permits the Board to assess such sanctions 

as are permitted in similar situations by the Pennsylvania Rules of Civil Procedure; 

Pa. R.C.P. No. 4019, which describes permissible sanctions in discovery disputes, 

permits the assessment of costs and other financial penalties against an offending 

party in a number of situations. 
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.•. 

This p.o. of Philadelp~ia's is meritorious, therefore, insofar as 

it has pointed out a deficie::~cy .-: the instant notices of appeal which requires 

correction. However, we will no~ strike the appeals solely for their initial 

failure to comply with Pa. R.C.P. ~o. 2152. T~e Citizens, as ordered below, 

will have to amend their app.?.als ~o that th~se appeals are brought in the name 

of a member or members of tt-= Ci~~zens association, as trustees ad litem. 

VI. P.O. in the nature of a denn:.:::-er. 

Philadelphia asks us tc Jismiss various portions of these notices of 

appeal on the grounds that tl:c. c::.:::izens have failed "to state any factual or 

legal objections which const~~ut~ ~basis for appeal of the Department's action 

in issuing the subject permit." ::te Citizens have responded unhelpfully to 

this p.o., to the effect that the ?·O· "is a conclusion of law and does not 

require an answer." 

In our view this p. ~. o: ?hiladelphia 's has considerable merit. 

Although the Citizens have ma~~ f;=chright objections to the permits, the legal 

bases for concluding that DER has ~bused its discretion, even granting that 

the Citizens could prove all ~he ::·..tcts they allege, have not been set forth by 

the Citizens. For example, hv~ d~& the previously discussed allegation in 

paragraph 4 (f) of appeal No. 81-2:'?-G, that Philadelphia "cannot possibly abide 

by paragraph number 10" of th~ pe-:=.it, imply DER should not have granted permit 

No. 602201? This allegation ::!li:)re :::-=asonably seems to imply that Philadelphia 

has been granted an unfairly =~st:-.:.:tive permit~ and that Philadelphia, not the 

Citizens, should be appealing. Snilar even more obvious criticisms pertain to 

the previously quoted paragraF~s ~~) - 4(c) of appeal No. 82-221-G. 

-292-



Nevertheless, we shall not sustain this p.o. in the nature of a 

demurrer. As explained previously, the Board does not wish to deprive the 

Citizens of their opportunity to be heard merely because of inartful pleading. 

Furthermore, relying in part on the authority of -25 Pa. Code § 21.51(e), the 

Board customarily has been very unwilling to judge an appellant's case meritless 

until he has been able to complete his discovery, granted his notice of appeal 

makes a threshold showing of standing and of a possible legal basis for appealing. 

The Board's view in this regard is manifested by our standard Pre-Hearing Order 

No. 1, which was issued routinely in both these appeals. Paragraph 4 of 

Pre-Hearing Order No. 1 states that a party, including the appellant 

may be deemed to have abandoned all contentions 
of law or fact not set forth in its pre-hearing 
memorandum. 

There is no proviso that contentions not previously made in the notice of appeal 

will be deemed abandoned. 

Therefore this p.o. is dismissed. Philadelphia (and DER) will retain 

the right to move for judgment on the pleadings, or for summary judgment, after 

receipt of the Citizens pre-hearing memoranda in these appeals. 

VII Other P.O.'s, in essence asking for more specific and more pertinently pleaded 
notices of appeal. 

For reasons which have been explained in connection with earlier p.o. 's, 

we find these p.o. 's of Philadelphia's meritorious, but reject them nevertheless. 

At this late date, many months after the notices of appeal have been filed, and 

when the Citizens' pre-hearing memorandum should be filed in less than thirty 

days, it seems pointless--and merely would produce additional delay--to ask the 

Citizens to file more specifically and more artfully pleaded notices of appeal. 

The Citizens have been alerted, by our foregoing discussion, that their previous 
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pleadings have been deficient and that they will be held to the legal and 

factual contentions set forth in their pre-hearing memoranda in these appeals. 

Specific deficiencies of the notices of appeal, which the pre-hearing memoranda 

should rectify, have been described above. The Citizens' attention also is 

called to the specific deficiencies listed in various paragraphs of Philadelphia's 

p.o. 's; although we largely :1ave rejected these p.o. 's, we believe many of tL .. ;m 

have merits (as \ve have indicated) which the Citizens seriously should consider. 

In dismissing these p.o. 's VII of Philadelphia's, we recognize the 

aforementioned deficiencies of the Citizens' notices of appeal may have caused 

Philadelphia--and DER, which joined Philadelphia in moving for more specific 

notices of appeal--genuine difficulty in preparing their cases. Our Pre-Hearing 

Order No. 1 requires that Philadelphia and DER file their pre-hearing memoranda 

only fifteen (15) days after receipt of the Citizens' pre-hearing memoranda. 

Our leniency in granting the Citizens so much time to formulate precisely their 

objections to the permits--from September 20, 1982 when the notices of appeal 

were filed, to March 10, 1983 when the Citizens' pre-hearing memoranda now are 

due, after several continuances--should not be allowed to prejudice Philadelphia 

and DER. Therefore, we shall rule favorably on any reasonable requests by 

Philadelphia or DER for extensions of the time to file their pre-hearing memoranda, 

should they feel they have been prejudicially surprised by the anticipatedly more 

specific (than in the notices of appeal) contentions of fact and law in the 

Citizens' pre-hearing memoranda. 

An Order, consistent with the foregoing Opinion, follows. 
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0 R DE R 

AND NOW, this 9th day of February, 1983, it is ordered that: 

1. Except for the preliminary objections to the Citizens' standing 

to appeal, the preliminary objections filed by Philadelphia in the two above-

captioned appeals are dismissed. 

2. On or before February 28, 1983 the Citizens shall amend their 

two notices of appeal as follows: 

a. Allegations which could confer standing shall be pleaded. 

b. The appeals shall be brought in the name of a member or 

members of the Citizens association, as trustees ad litem (see Pa. R.C.P. No. 2152). 

3. The Citizens, and the other parties, may file memoranda of law in 

support of their positions on the standing issue on or before February 28, 1983, 

but need not do so. 

4. The Board will rule on Philadelphia's preliminary objections to 

st.andj.ng shortly after February 28, 1983. 

5. Lack of time to complete discovery will not, of itself, be grounds 

for the Board to extend the February 28, 1983 filing date called for in paragraph 

2 supra. 

6. The Board will rule favorably on reasonable requests by Philadelphia 

or DER for extensions of time to file their pre-hearing memoranda, presently due 

fifteen (15) days after the Citizens' pre-hearing memoranda are filed. 

7. All parties are reminded of the possible sanctions described in 

paragraph 4 of our Pre-Hearing Order No. 1 in these appeals. 

DATED: February 9, 1983 

cc: Howard Wein, Esquire 
Chere Winnek-Shawer, Esquire 
Frank M. Thomas, Jr., Esquire 
Marguerite R. Goodman, Esquire 
Benjamin G. Stonelake, Jr., Esquire 

ENVIRONMENTAL HEARING BOARD 

~}]-
EDWARD GERJUOY, M_:::t;J 
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COlvJMO,\'WEA LT!I OF PENI\'SY L I'ANI.-1 

ENVIRON~tENTAL HEARING UOARD 
221 ~ORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PE:"<NSYLVANIA 17101 

(717) 787-3483 

BETHI..Eiffi"1 MINES CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURC~S 
and UNITED MINE WORKERS OF AMERICA, 
Permittee 

Docket No. 82-067-G · 

OPINION A.~D ORDER 
SUR Mm'ION FDR SUMMARY JODG!'18m' 

Bethlehem Mines Corporation (Bethlehem) operates !JI..ine No. SO. (the 

mine), an underground bituminous mine located in vlashington County, Pennsylvania. 

~ormally, vehicular traffic within t.~is mine is controlled by a dispatcher. For 

sorre tirre, ·ho.vever, Bethlehe"tl had not been employing a oispatcher on non-producing 

coal shifts, or on other shifts, e.g., weekend shifts, wherein, in Bethlehem's 

judgrrent, the traffic was insufficiently heavy to require a dispatcher. But on 

~larch 23, 1981, DER ordered Bethlehem to assign a dispatcher to "be in attendance, 

·on non-producing coal shifts, working shifts, weekends, where there are rrore than 

one track rrolmted vehicle operating in the mine at any given tine." The asserted 

authority for the order vlas Section 270 (d) of the Pennsylvania Bituminous Coal 

i·lining Act (the Act), 52 P.S. § 701-270 (d). This section reacls: 
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A system of signals, rrethods or devices shall 
be used to provide protection for trips, locomotives, 
and other equiprrent, corning onto tracks used by other 
equiprrent. Where a dispatcher is employed to control 
trips, traffic under his jurisdiction shall nove only 
at his direction. 

On March 27, 1981, Bethlehem requested that DER's Cornnissioner of Deep 

Hine Safety appoint a corrmission pursua11t to Section 123 of the Act, "to rrak.e 

further examination into the matter in dispute" (the language of Section :1.23, 

52 P.S. § 701-123). The commission was duly appointed and, on January 28, 1982, 

affirmed DER's original order. The comnission report stated: 

. It is the recor:mEildation of this Corrrn.ission 
that the order issued by District Mine Inspector 
Robert E. Fulton, dated March 23, 1981, that a dis­
patcher be on duty on idle days shall be held in 
strict compliance. 

Bethlehem then tirrely appealed the DER order to this Board, on the 

grounds inter alia that DER' s action is contrary to law, is outside the scope of 

the Act, and is not authorized by any valid rules, regulations and/or statutes of 

the Corrrronwealth of Pennsylvania. These grounds have been incorporated by 

Bethlehem into the notion for stmlm3.ry judgment which is the subject of this 

Opinion and Order. The Board's ruling on this notion, which herewith is dismissed, 

is based on the parties' pre-hearing rrenoranda, on their rrenoranda of law concern-

ing the s"l.lit!l"arY judgrrent notion, and on oral argurrent heard February 1, 1983. 

Factual assertions from these sources have been errbodied in this Opinion only when, 

as with the history of this appea1recou..11ted supra, the Board has been certain the 

asserted facts are disputed by none of the parties. The Board menber writing this 

Opinion has benefited fro:n a view of the mine in the coiT'pany of all the parties, 

conducted February 4, 1983; this view included a tour of the mine's haulage tunnels 

on a track-mounted vehicle, during a non-producing shift with traffic controlled 

by a dispatcher. The term "parties" includes the United l.'<ti.ne \vorkers of Arrerica 

(l-:;·~·n, who on Septel"P.:>cr 15, 1932 was granted permission to intervene in this appeal. 
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Bethlehem argues that Section 270 (d), quoted suora, does not require 

use of a dispatcher, though it delineates the pcwers a dispatcher has when one 

is employed; under Section 270(d), therefore, there is no authority to order 

Bethlehem to employ a dispatcher (Bethlehem further argues). Bethlehem also 

denies that other sections of the Act relied on by DER (see infra) authorize DER 

to require use of a dispatcher. According to Bethlehem, the Act at IlPSt permits 

DER to order Bethlehem to correct an unsafe condition in the mine (in this case 

the system Bethlehem is using to control traffic); the Act does not, Bethlehem 

asserts, permit DER to choose the rreans (in this case, use of a dispatcher) to 

a::>rrect the allegedly unsafe condition. Consequently Bethlehem asks for st.mmary 

judgm:nt as a matter of law--really a judgrrent on the pleadings because, in 

Bethlehem's vie-r, there are no outstanding facts requiring proof; in fact, 

Bethlehem's rrotion for sumnary judgrrent was accorrpanied by no affidavits, and 

Bethlehem has continued to insist that the issue resides solely in the construction 

to be given Section 270(d). 

Originally DER appears to have taken the view that if Bethlehem used a 

dispatcher to control traffic on coal-producing shifts, then under Section 270 (d) 

a dispatcher would be required on all shifts. This was the content of a merrorandum 

dated October 24, 1972, from William Oberdorfer, the Director Bureau of Legal 

Services tO '-'Ialter J. Vicinelli, Director Bureau of Deep Mine Safety. 

Mr. Oberdorfer wrote: 

Bearing in mind that one of the fundarrental 
purposes of the Act is to protect the health and 
promote the safety of all persons employed in and 
about the mines, it is my opinion that, under Section 
270(d), where a dispatcher is employed to control 
trips during the nonnal five working days in a mine, 
the dispatcher is also required to direct traffic 
(hvo or more trips on a given track system where there 
is the possibility of collision) in that mine on the 
sixth du)'· 
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Mr. Oberdorfer's view is referred to in the aforementioned January 28, 

19 82 commission report. However, DER • s rrenorandum of law and contentions during 

oral argurrent indicat~ that DER no longer is relying on, nor even accepts, 

Mr. Oberdorfer's construction of Section 270 (d). On Decerrber 23, 1980, Dennis 

Strain, Assistant Attorney General Bureau of Legal Services, in a letter to his 

superior, Douglas Blazey, Chief Counsel DER, rejected application (to the instant 

dispute) of Oberdorfer• s construction of Section 270 (d). Mr. Strain wrote: 

This concerns a controversy at the Bethlehem 
Somerset No. 60 Mine, over the employment of dis­
patchers on idl~ shifts. Based upon It¥ review of 
this matter, it is my opinion that Section 270(d) 
of the Pennsylvania Bituminous Coal Mine Act re­
quires the use of a dispatcher, only if necessary 
to protect traffic using a comrron track. 

There are rrore factors to consider, consequently,· 
than was conterrplated in the 1972 interpretation. 
Rather than applying a single rule for mines which 
use dispatchers, the traffic system of each mine 
should be evaluated in light of the conditions which 
exist there. If an inspector decides that a dispatcher 
is required at a particular mine, he will have to 
justify the conditions which support that decision. 

In essence, this Dec~ber 23, 1980 legal opinion is ·the basis of DER's 

Herrorandum of Law in opposition to Bethlehem's sumnary judgrrent. Mr. Strain 

happens to be the attorney representing DER in the instant appeal; he argues that 

Sections 121 and 123 of the Act authorize DER's mine inspector to evaluate the 

mine's traffic system "in light of the conditions which exist there," and to 

order a dispatcher if--in the inspector • s judgrrent--safety so requires. Section 

123, 52 P.S. § 701-123, authorizes the mine inspector "to exercise sound 

discretion in the perforrrance of his duties." Section 121, 52 P.S. § 701-121, 

states: 

In case any mine or portion of a mine is, 
in the judgrrent of the mine inspector, in so 
dangerous a condition, from any cause, as to 
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jeopardize life and health, he shall at once 
notify the secretary, who shall immediately appoint 
a commission to accompany promptly the said mine 
inspector to the mine wherein said dangerous 
condition is alleged to exist. The con-mission 
shall make a full investigation, and if they shall 
agree that there is imredia te danger they shall 
direct L~e superintendent of the mine, in writing, 
to remove forthwith said dangerous condition. 

The Board is bound by neither Mr. Oberdorfer's nor Mr. Strain's 

a:>nstruction of Section 270 (d). Nor need we rule on the Oberdorfer ·construction, 

because DER is not relying on it in the instant appeal. HCMever, to lay the 

matter to rest, we will state that under any recognized principles of statutory 

construction, e.g., the Statutory Construction Act, 1 Pa. C.S.A. §§ 150lff, esp. 

§ 1921, we are unable to reach Mr. Oberdorfer's construction of Section 270 (d). 

The plain language of Section 270 (d), in our view, is that a dispatcher need not 

be part of an acceptable "system of signals, ID2thods or devices ... used to 

provide protection ... ", but that at any time when a dispatcher is being employed 

as part of the system, traffic shall move only at the dispatcher's direction; 

in particular, as we interpret 270(d), use of a dispatcher on some shifts carries 

no implication a dispatcher is needed on other shifts. 

On the other hand, we find Mr. Strain's construction of Section 270 (d) 

very reasonable, especially ..-..;hen--as Mr. Strain urges--Section 270 (d) is read in 

cnnjunction with Sections 121 and 123, bearing in mind the title of the Act, 

52 P.S. § 701-101: 

An Act relating to bituminous coal mines, . . . 
providing for the health and safety of persons employcc1 
in and a'Jout the bituminous coal mines of Pennsylvania. 

In particular, we rule that the function of Section 270 (d) , in the statutory sdL'l1\', 

is to .m:mdate a "system of signals, rrethods or devices" which will ensure safe 

trar.sport when equiprrent "is co.rning out onto tracks used by other equiprrent." ,._-_ 
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further rule that Sections 121 and 123 together give the inspector the authority, 

in the exercise of sound discretion, to decide that Bethlehem's system of 

signals, · rrethods or devices is unsafe without a dispatcher. 

It is true that Section 121 only authorizes the mine inspector to 

notify the secreta.Iy of the dangerous condition the inspector discovered; only 

after the inspector's conclusions have been affirned by a cormnission is the 

secretary authorized to order the mine superintendent "to rerrove forthwith said 

dangerous condition." In the instant appeal, the order was issued by the mine 

inspector before the commission called for by Section 121 had been appointed. 

HONever, Bethlehem i.rrlrrediately asked for a conmission under the authority of 

Section 123, and this commission did affirm the inspector's original March 23, 

198], order. Under the procedural aspect of the instant appeal, therefore, any 

deviation between the procedure called for in Section 121 and the actual sequence 

of events in the instant appeal is inconsequen~ial; Bethlehem's rights have 

been fully protected. 

There remains, ho,vever, the issue raised by Bethlehem, that even if 

DSR is empowered to decide Bethlehem's present traffic control system is unsafe, 

DSR is not errpoNered to prescribe use of a dispatcher to make it safe. Although 

Bethlehem argues ably in favor of this very limiting (on DER) construction of the 

Act, we find DER's position on this issue more persuasive. Despite Bethlehem's 

oral arguments that the Supreme Court's recent holding in DER v. Butler County 

r-:-:..l.Shroom Farm, Slip Opinion (Pa., Decerrber 23, 1982) can be distinguished from 

the instant appeal, we believe Mushroom Farm is applicable to this appeal, and 

indeed is dispositive of this remaining issue of Bethlehem's. Although the 

i·:ushroom Farm case involved the Pennsylvania General Safety Law, 43 P .s. §25-1 

et seq., the thrust of the Supreme Court's opinion easily is broad enough to 

c:-:m:~pass DER orders u'l.C:er the Bituminous Coal l'-1ining Act. 
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In Mushroom Farm, the ComrmrMealth Court had ruled that unc1er the 

General Safety Law, DER could not issue adrninistrati ve compliance orders. The 

Supreme Court overturned this ruling, saying in effect that unless the General 

Safety Law clearly manifested a legislative intention to forbid such compliance 

orders, the Legislature must have expected that DER's enforcement powers under 

the General Safety Law would include the p::Mer to issue compliance orders. The .... 
Mushroom Farm Court found no intention to fo.rbid administrative corrpliance orders 

in the General Safety Law, averring such an intention would have been unusual. 

In particular, the Court wrote: 

The result of the Cornmnweal th Court's holding 
is to restrict the DER to seeking judicial enforcerrent 
under the Act [the General Safety Law] and to. deprive 
it of the adjudicatory power which is a customary and 
vi tal tool in the functional operations of present 
day administrative agencies ... While such a result 
is contrary to the normal practice of our General 
Asserrbly in creating administrative agencies of this 
nature, .. -. , this unigue~ess must, nevertheless, 
be accepted if it in fact represents the true legis­
lative intention. . . The title to the Act [the 
General Safety Law] unequivocally derronstrates a 
legislative concern for the safety of employees in 
this employment environment and also reflects an 
intent to confer upon the Departrrent ... the power 
to rroni tor such operations with a view to the safety 
of these employees ... 

Moreover, the issuance of an order is not limited 
to the correction of a violation but also may be 
employed as a means to establish a standard of conduct 
in furtherance of the purposes of the Act. \·Jhereas 
the delegated legislative aspect of the agency's power 
is generally used to establish standards of conduct, 
the agency also may utilize, in particular instances, 
the adjudicative aspect of the agency's pa.-,7er for 
further standards of conduct needed to meet special­
ized probleiTB. 

In the instant appeal, Bethle..~em is not challenging the power of DF.R 

to issue ai1 adrninistrati ve compliance order, but is insisting that the order 

rr.:.!St be lir.tited to the requirer.-ent that Bethlehem correct an allegedly unsafe 
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D::::R also has the burden of shCJNing that its proposed cure for the W1Safe operation 

namely the assignment of a dispatcher "to be in attendance, on ... shifts, ... , 

vlhere there are rrore than one ~ack rrounted vehicle operating in the mine at any 

given tirre," will provide safe operation. These are heavy burdens on DER. If DER 

can rreet them, it will have sham inter alia that Bethlehem had been operating 

unsafely and that a readily attainable cure to the unsafe operation was available 

but 'had not been used by Bethlehem. 

Under the circumstances of these burdens DER already faces, it is un­

reasonable to ask DER--as Bethlehem \vould ask--to confine its role to evaluation 

of Bethlehem's proposed cures for the unsafe operation, perhaps having to reject 

a dozen Bethlehem proposals. Moreover, assuming arguendo DER has rret its afore­

rreptioned burdens, is DER then supposed to penni t Bethlehem--which had been 

operating unsafely as DER shCJNed--to continue to operate possibly unsafely wh~le 

DER evaluates one after another of Bethlehem's ne.·1ly proposed cures? Would it be 

fair to the workers in the mine, represented in this appeal by the Intervenor, to 

make them work under possibly unsafe conditions until Bethlehem corres up with a 

rrode of or:eration DER agrees is safe, when DER already has shONn that its 

proposed rerredy--in this case use of a dispatcher--will provide safe operation? 

'v..re do not believe these outco:rres, follo.·1ing from Bethlehem's vie.v of 

what the Act ernpo.vers DER to order, are reasonable or could have been what the 

legislature intended. If Bethlehem feels it has other (than use of a dispatcher) 

rreans of providing safe operation, it can propose those rreans as an affirmative 

defense during the hearing on the merits of this appeal, or can appeal at a 

later tirre from DER's refusal to permit Bethlehe;~n to rrake use of those other 

rreans. In either of these events, Bethlehem \·Jill have the burden of shCJNing that 
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DER's refusal to accept such rreans of traffic control as a substitute for a 

Cispatcher is an abuse of DER's discretion. It is our opinion that imposing 

t.~is burden on Bethlehem is fair and lawful, and consistent with the precepts 

of Mushroom Fann when, as we are asstnning arguendo, DER will have :rraintained 

its burdens of shc:Ming Bethlehem had beeJ?. operating unsafely but could operate 

safely with a dispatcher. 
-.. 

ORDER 

WHEREFORE, this 16th day of February, 1983, Bethlehem's Motion for 

Summary Judgrrent in the above-captioned appeal is dismissed. 

DATED: February 16, 19 8 3 

cc: Bureau of Litigation 
Dennis Strain, Esquire 
R. Henry Moore, Esquire 
Robert S. Nhi tehill, Esquire 

ENVIRONMENTAL HEARING BOARD 

~Y,~ 
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COivtt.fONWEALTH OF PENNSYLVANIA 

ENVIRON7'.1ENTAL HEARING BOARD 
221 NORTH Sf.COND STREET 

THIRD FtOO.R 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

WILLOt·)HRCOK MINING COHP.l'.NY 

v. 

COMMONWEALTH_ OF PENNSY-LVANIA 
DEPARTMENT OF ENVIRONMENTAL .RESOURCES 

0PINI01\1 A'IIID ORDER 

Docket No. 82-137-G. 

SUR DER I s !101'IO~ FOR sN~crroNs 

Wi1lo,,;brook has appealed DER 1 s denial of a variance for Willowbrook 

to wine coal within 300 feet of certain dwellings. Willc:Mbrook has served 

Interrogatories on DER and received ar.swers to them. On Septerrber 1, 1982, DER, 

in its turn, has served its First Set of Interrogatories and its First" Requests 

for Admissions, on Willo.-7brook. Answers to these discovery requests were filed 

by Willo.v·brook on or about OCtober 14, 19 82. These ansv:ers included various 

objections, including "General Objections" to the entire Set of Interrogatories 

and Requests for Admissions. On Noverrber 3, 1982, DER responded with a t-1otion 

for Sanctions, requesting that the Board: 

(1) Order Willc:Mbrook to correct the alleged deficiencies in its 

A."1S\·7ers to DER1 s Int.errogatories and Requests for Admissions, these alleged de-

ficiencies having been described in paragraphs 15-24 of DER 1 s Hotion. 
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(2") Strike Willa ... 'brook 1 s aforesaid "General Objections", together 

with any·la:.guage, in ~'lillaNbrook 1 s answers, suggesting that these answers are 

"sUbject to .;ppellantrs ·General Objections." 

T'ne .BQa.rd, consistent with its .usual prac~ce and with 1 Pa. COde 

§35.179, on Novercb& 10, 1982 advised Willo:Nbrook that its answer to DER 1 s 

· aforesaid Notion for Sanctions must be filed on or before November 24, 19 82. 

In the rneanti."re, Willa.vbrook 1 s cmmsel infonred the Board that he w9uld reply to 

the !-'btion on or before Novenber 22, 1982. Nevertheless, Willo:Nbrook did not 

file a reply to the Motion. Instead, Stephen C. Braverman, WillcMbrook 1 ? counsel,· 

met with Alan s. Miller, DER's counsel, and· apparently reached an amiable resolu­

tion of their discovery controversy. In particular; on Novenber 24, 1982, 

Mr. Bravernan wrote Mr. Miller--with a copy. to the Board--a SU!TIIlE.ry of the 

supplemental responses (in addition to those already filed) Willowbrook expected 

to make to D:S..~ 1 s outstanding discovery requests. Mr. Miller for his part wrote 

the Board on ~overnber 24, 1982 that receipt of the aforementioned supplemental 

responses "would obviate the need for a ruling on the Deparbnent 1 s Motion 

for Sanctions. " 

At the parties 1 joint request, therefore, the Board suspended action 

on DER' s Motion for Sanctions 1 pending the filing of Willo.vbrook 1 s supplemental 

responses. 0:1 January 14, 1983, nothing having been heard from the parties, the 

Board asked r·tr. Miller to report on the status of his discovery requests. On 

January 19 , 19 8 3, Mr. Miller replied that he had not yet received the promised 

supplemental responses; Mr. Miller indicated that he was writing Mr. Bravenran 

setting a deadline of January 31, 1983 for receipt of those responses. On 

February 4, 1983, Mr. Miller advised the Board that Mr. Braverman had neither 
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filed the suppl~'U2ntal responses nor otherwise contacted Mr. Miller concerning 

this rratter; Mr. Miller therefore renewed his request that the Board act on his 

November 3, 1982 Motion for Sanctions. Although this letter was copied to 

Mr. Braverman, as of this date the Board has not received a response from 

!vlr. Braverman to r.tr. Miller's rene.val of his Motion, nor have the supplemental 

responses been filed. 

If the facts are as described above, and we have no reasori to believe 

di·fferently, DER unquestionably is entitled to have sanctions irrir;x:>sed on 

~\Till<Mbrook. However, we shall not grant all the sanctions requested in DER' s 

original Motion. t-1r:. Miller's letter of Novenber 24, 1982 to the Board clearly 

indicated that the supplemental responses promised by Mr. Braverman would rreet 

DER' s discovery needs. Therefore, rather than atte:rrpt to decide whether DER 's 

allegations of deficiencies in WillaNbrook' s answers were justified, we simply 

order Willa~rook to file forthwith the supplemental responses described in 

!·lr. Braverman's letter of Noverrber 24, 1982 to Mr. Miller. 

Under the Board's rules, 25 Pa. Code § 21.124, WilloNbrook' s failure 

to comply with this Order rray subject WillONbrook to sanctions described in 

Rule 4019 of the Pennsylvania Rules of Civil Procedure. On the other hand, under 

RUle 4019 (g) (1) imposition of financial penalties for failure to comply with the 

Board's present Order would not be lawful unless Willowbrook has been given the 

opportunity for a hearing to show cause why the present Order shall not issue. 

Consequently, the present Order also gives Willowbrook this opportunity. 

* * * * * * 
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ORDER 

\'l!iSP-EFORE, this 22nd day of February, 1983, it is ordered that: 

1. On or before March 1, 1983, Willowbrook--if it feels its failure 

to have filed. the supplemental responses promised Noverrber 24, 1982· can be 

justified--shall request a hearing whereat it can justify said failure. 

2. Unless WillOwbrook timely requests the aforesaid hearing, 

Willowbrook--on or before March 4, 1983--shall file all supplemental responses 

it agreed to file in Mr. Brave:i:m:m's .letter of Noverrber 24, 1982 to Mr. Miller. 

3. If WillONbrook, having failed to request the hearing described in 

paragraph 1 above, does not corrply with paragraph 2 ·above, it will be deemed .to 

have waived the opportnnity for a hearing referred to in Rule 4019 (g) (1) of the 

Pennsylvania Rules of Civil Procedure. 

cc: Bureau of Litigation 
Ward T. Kelsey, Esquire 
Alan S. Miller, Esquire 
Stephen C. Braverrran, Esquire 

DATED: FebruaJ:Y 22, 1983 

ENVIRCNMENTAL HEARING BOARD 

Certified Mail No. 587 765 
" " » 587 765 
" " » 587 766 
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t.HJ:S-'4J: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

r!P.GN'L'H MTI-IT:RALS 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 82-230-G 

OPTI.JION Jl.JID ORDER 
SOR !v"illiONS FOR SA!JCI'IONS AND FOR PROTECTIVE ORDER 

On September 3, 1962, DER denied Aprellant's ap!.Jlication for a rrine 

drainage permit. On Septerr~r 27, 1982, I·1agnum filed a timely appeal of tilis 

:r-er:rrcit denial. Thereafter, on Noverrber 26, 1982, DER served its First Set of 

Interrogatories, 49 in ntli!'.ber, on !,•!agnurr.. On Decer.tber 3, 1982, ilagri'l..Ir., filed 

objections to ti.1e bulk of these Interrosatories, accoffi?d11ied by a Fotion for 

Protective Order freeinq Nagnurn fron the burden of ans\vering any of me Int.E::r-

rogatories. Nevertheless, 1:ag:num--after sor;;e discussion with DER-did file 

ansr,.;ers to DER' s Interrogatories on January 12, 1933, >viL'l.out \•iaiting for the 

Board to rule on its objections or its liotion for a :Protective Order. DER, 

finding these anS\-1ers unsatisfactory, now has filed a Ibtion for Sanctions, 

requesting ~1at r~gnum be ordered to anffi~er various Interrogatories more fully. 
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Simultaneously, DER-on January 26, 1983--filed its response to Magnum's 

t:ecernber 3, 1982 ~btiorr for a Protective Order. t-tagnum, on February 11, 1983, 

has filed its Answer to DER' s M::>tion for Sanctions; included in this Answer is 

a paragraph designated "Ne\v Matter". by Magnum, requesting the Board "to dismiss 

the r.Dtion for Sanctions and to grant the Appeal." 

v1e proceed to rule on these outstanding discovery disputes, beginning 

with Magnum's r.btion for Protective Order. DER quite cOrrectly argues that 

Magnum's MJtion for Protective Order, and the objections accompaTiying that M::>tion, 

have been waived (rrore accurately, rrooted) by Magnum's January 12, 1983 filing 

of its Answers to the previously objected-to Interrogatories. In its answers, 

Magnum did not renew its objections to DER' s Interr6gatories; indeed, Magnum's 

Answer to DER 1 s M::>tion for Sanctions largely argues that Magnum has furnished 

satisfactory answers to DER 1 s Interrogatories, at which answers DER now is 

"nit-picking. " Therefore \ve dismiss as rroot Magnum's M::>tion for Protective Order 

and accompanying objections to DER1 s Interrogatories, and henceforth will con­

centrate on DER's Motion for Sanctions. 

DER 1 s Motion for Sanctions offers speci:fic complaints about Magnum's 

answers to a number of DER's Interrogatories. Magnum's response to DER's Motion 

gives specific reasons why DER 1 S complaints are unreasonable and do not merit 

sanctions. Consequently we cannot avoid an equally specific examination of the 

objected-to individual Interrogatories and their AnS\Vers. 

Interrogatory 4 

DER claims that r-.1agnum 1 s Answers to Interrogatories 4 (b), 4 (c) and 4 (d) 

are insufficient. Magnwn argues to the contrary. The relevant portions of 

Interrogatory 4 are: 
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4. Referring to the staterrent contained in 
Paragraph 3 (b) of Appellant's Notice of Appeal 'that 
"the action taken was arbitrary and capricious and 
not in accord with the law and/or rules and regula­
tions and/or facts," please provide: •.. 

b. A DESCRIPTICN of the specific acts 
and provisions of such acts you contend were not 
adhered to by the Depar tm=nt. 

c. A DESCRIPTION of the specific "rules 
and regulations" you contend were not adhered to 
by the D:partrrent. -

d. A DESCRIPTION of "facts" which you 
contend existed and were not considered or adhered 
to by the D:partment. 

After answering part (a) of Interrogatory 4, Magnum wrote, presumably in answer 

to each of portions 4 (b) , 4 (c) and 4 (d) , the following (quoted in full) : 

This is a legal conclusion and no Answer is 
required. However, all of the other answers to 
these Interrogatories substantiate the fact that 
this property can be mined without pollution and 
thus the Departrrent was wrong to deny the application. 

Magnum's an~rs to Interrogatories 4 (b), 4 (c) and 4 (d) are not resr:onsive. DER 

is not asking Magnum to draw a legal conclusion. DER is asking Magnum for the 

statutes, rules and regulations and "facts" on which Magnum is basing its con-

tention that DER's action was "not in accord with the law and/or rules and 

regulations and/or facts." As such, DER is asking for inforrration which clearly 

"is relevant to the subject ma.tter involved in the present action," i.e., which 

falls under the scope of discovery pemitted by Pa. Rules of Civil Procedure-

RUle 4003.1, which is applicable to the instant appeal by virtue of the Board's 

own rules and regulations 25 Pa. Code §21.111 (c) . In fact, much of the inform--

ation demanded in these Interrogatories already was required of Magnum in our 

Pre-Hearing Order No. 1 (paragraphs 2A and 2B). Magnum has not contended that 
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the answers to Interrogatories 4 (b), 4 (c) ~d 4 {d). necessarily involve non-

discoverable information of the sort described in Pa. R.C.P. 4003.3 or 4011. 

·.Certainly Magnum has not clairred that the infonnation requested is privileged. 

M:ignum' s objections that the infonration requested by DER is not discoverable 

because the information "is already in possession of the inquirer," or because 

it is being asked to "prepare and furnish infonration" are without merit. 

Indeed. [G:>odrich-Arnrarn 2d §4003.1:25] 

"The present Rules contain no provision 
mentioning the knowledge of the inquirer as limiting 
discovery ... None of the decisions under the original 
Rules is now authoritative .•• Knowledge of the facts 
is no longer an autcmatic barrier to discovery. 

Magnum is ordered to furnish new answers to Interrogatories 4 (b), 4 (c) 

and 4 (d), correcting the deficiencies (described in paragraphs 8 and 9 of DER's 

M:::>tion for Sanctions) in Magnum's original answers to these Interrogatories. 

Interrogatory 5 

This Interrogatory reads: 

5. Please list the location of any and all 
surface mines within a one (1) mile radius of the 
proposed Magnum operation where the Middle Kittanning 
coal seam has been mined without causing p::>st-mining 
pollution. , 

Magnum's complete answer is: "Within knowledge of tepartrrent." Its resp::>nse 

to DER' s M:::>tion for Sanctions reiterates: "Appellant is not required to answer 

Interrogatories where the answers are already within the knowledge of the 

adverse party." 

We already have explained that Magnum's "Within knowledge of tepartrrent" 

is an insufficient reason for not answering this Interrogatory fully. On the 

other hand, we find the infonration requested to be of very doubtful relevC!Ilce 
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to this appeal. Neither fl.lagnum' s appeal nor its pre-hearing rrerrorandum claim 

Magnum will prove the Biddle Kittanning seam has been mined within one mile of 

the proposed Magnum operation "without causing post-mining pollution." None­

theless, the rules intend that discovery be liberally allowed and that the 

limitations on discovery be narrowly construed [see Qx)drich-Arnram 2d, §4001: 3]. 

'Iherefore, we order Magnum to answer Interrogatory 5, within Magnum's present 

inrnediately-at-hand knowledge, with no implication that Magnum is to search out 

the facts, in its own files or else\vhere, concerning the post-mining pollution 

caused by past mining of the ~1iddle Kittanning coal seam within one ( 1) mile 

of the proposed ~1agnum operation. We believe this ruling is consistent with the 

intent of the Pennsylvania Rules of Civil Procedure without imposing an undue 

burden on Magnum. 

Interrogatory 27 

The problem with this Interrogatory rray be no more than hasty draftsrran-

ship. Magnum says DER is "nit-picking." We shall settle this feint by ruling 

that .Magnum's answer to Interrogatory 27(b}: "None with the sarre characteristics 

pertaining to rrdning rrethods" is intended to mean: "No mine sites ..• [which] 

exhibited the same characteristics as indicated in t.he overburden analysis sub-

mitted ~ Magnum with its permit application where a post-mining discharge did 

occur." If Magnum' s answer was not so intended to mean, then J).lagnum must furnish 

a new totally unambiguous answer to Interrogatory 27 (b) . 

Interrogatories 31 and 32 

Interrogatory 31 reads: 

31. Please list and provide the location{s) of 
any and all streams, creeks and tributaries located 
within a one ( 1) mile radius of the proposed ]).1agnum 
operation which would be in any way affected during 
or after surface mining. 
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Magnum' s ans:.·~r was: 

No degradation is expected in any stream 
or tributary during or after mining. 

DER now claL.-:s that Magnum 1 s answer is unresponsive, because Magnum has addressed 

"degradation" only, and ignored other ways of "affecting" the wateroourses in 

the vicinity of the pro_r:osed mining operation. Magnum insists that the tenn 

"affected" in the Interrogatory could only nean "degradation," so that-argues 

Magnum--it has answered the Interrogatory. 

The dictionary definitions do not make the words "affected" and 

"degraded" synonyms. If other rreans of "affecting" the watercourses than 

"degrading" them are relevant to this appeal, DER would be entitled to ask for 

and get the requested information about "affected" watercourses, unless DER' s 

request is outside the allov1ed scope of discovery for reasons not yet discussed. 

As it happens, this Interrogatory does appear to be outside the allowed scope of 

discovery. In particular, Interrogatory 31, .as written, violates the limitations 

on the scope of discovery erntodied in Pa. R.C.P. Rule 40ll(b) and/or (e). The 

problem stems from the phrase "in any way affected" employed in the Interrogatory. 

There are no limits on the phrase . "in any way. " Magnum is being asked to examine 

any effects of the mining operation on any watera:mrses in the vicinity, no R'atter· 

how irrelevant or how insignificant these effects are. For example, a watercourse 

wrose temperature would be changed by 0.001 °C would be "affected" under this 

Interrogatory. 

Therefore, we will not require Magnum to enlarge upon its answer to 

Interrogatory 31. If DER feels it must have rrore infornation about the effects 

of Mclgnum 1 s r:Uning operation on nearby watercourses, it will have to frarre 

Interrogatories which list specific watercourse effects DER regards as relevant, 
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and then ask Magnum whether such effects will cx::cur. Petitions by DER to 

submit·such Interrogatories will require leave of the Board. 25 Pa. Code 

§21.111 (a) . 

As for Interrogatory 32, we agree with Magnum that its answer to 

Interrogatory 32 was consistent with the answer Magnum gave to Interrogatory 31. 

Again, if DER requires :rrore specific info.r:nation about the effects on water 

quality in the vicinity of the pro:r;osed mining operation, it will have to frame 

more specific Interrogatories. 

Interrogatory 38 

Interrogatory 38 reads: 

38. Please state at what depth below the 
lowest coal seam and below drainage the ID:'3.jor 
aquifer can be located and state in detail what 
effects the pro:r;osed Nagnum surface mining oper­
ation would have on that aquifer. 

Magnum's answer, in full, was: "Cannot be answered as \\Orded.·" 

In its res:r;onse to DER' s M::>tion for Sanctions, Magnum wrote: 

This Interrogatory cannot be scientifically 
answered. The use of the word "can" is inproper. 
Furtherrrore, Appellant does not know what is meant 
by "ID:'3.jor acquifer" [Magnum's spelling]. Is 
Appellant to define that phrase? 

It is true that this Interrogatory could have been rrore felicitously 

worded, and that as a result its meaning is sorrewhat ambiguous. It also is 

true that the term "Ini3.jor aquifer" is not defined anywhere in DER' s First Set 

of Interrogatories. On the other hand, Magnum's answer, "cannot be answered 

as worded," is unsatisfactory by the standards of Pa. R.C.P. 4006 (a) (2). The 

"reasons for the objection" called for by Pa. R.C.P. 4006(a) (2) should be 

specific and should set forth in detail the matters to which exception is taken 

{see Gcodrich-Arnrarn 2d, §4066 (a): 3) . Hagnum' s objection fails to explain why 
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the Interrogatory "cann:>t be answered as w::>rded"; lacking such explanation, 

the Board does not agree the Interrogatory cannot be answered, though we do 

agree differing interpretations of the Interrogatory may call for differing 

answers. When Magnum filed its original (D:cernber 5, 1982) objections to 'DER's 

Interrogatories, it did not complain Interrogatory 38 could not be answered; 

rather, Magnum then complained Interrogatory 38 was objectionable as one of a 

group of Interrogatories whose 

answers are either already known to DER, or 
readily apparent and discoverable from public 
records of documents, or are already in 
p:>ssession of DER, or w::>uld require Appellant 
to perform an independent investigation. 

The terms "major" and "aquifer" have established dictionary-

defined meanings; Hagnum should have no difficulty in deciding on ~reasonable 

interpretation of the phrase "major aquifer." The phrase "can be located" in 

Interrogatory 38 seems intended to mean "is likely to be found"; at any rate, 

we instruct Nagnum to so construe the Interrogatory's phrase "can be located." 

Magnum is ordered to ans.ver Interrogatory 38 with "major aquifer" and "can be 

located" interpreted as -we have just described. 

Interrogatory 46 

Interrogatory · 46 asks Magnum to . identify each of its expected expert 

witnesses in this matter, and for each such witness to state: 

a. his or her area of expertise, experience, 
professional societies, publications, authored or 
co-authored, date of publication, journal, if any, 
and a Sl.lllUffirY of its contents; 

b. the subject matter on which the expert is 
expected to testify, as provided in Pa. R.C.P. 
4003.5 (a) (1) {a); 
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c. the substance of the facts and opinions 
to which he or she is expected to testify and a 
summary of the grounds for each opinion, as provided 
in Pa. R.C.P. 4003.5 (a) (l) (b). 

In response to this Interrogatory, Magnum listed four expert witnesses: 

Matthew H. Kenealy, Todd Giddings, Jarres Strange and Chris :t-bravec. DER 

complains that Magnum provided neither the substance of the facts and opinions 

to which each of these experts is e~~cted to testify nor ·a summary of the 

groundS for each opinion. DER further complains that, except for Matthew 

Kenealy, DER failed to provide the qualifications and area of expertise of its 

expert witnesses. Magnum insists that it fully has answered the Interrogatory. 

Qnitting the furnished qualifications and area of expertise, etc., 

of 1-1atthew Kenealy, which DER accepts as a satisfactory answer to Interrogatory 

46 (a) for Mr. Kenealy, Magnum • s anffi'ler to Interrogq;tory 46, in full, is: 

Matthew H. Kenealy, III, ..• will testify to 
everything contained in the original mine drainage 
Application and the overburden analysis and the 
conclusions to be drawn therefrom. 

Todd Giddings. (Qualifications known to 
Depa.rtment). Conclusions to be drawn from the 
Application and the overburden analysis. 

Jarres Strange--Mining Manager. Will testify 
as to proposed method of mining and specialized 
handling. 

Chris lvbravec--Mining Engineer. Will testify 
as to method of mining and specialized handling. 

Parts (b) and {c) of Interrogatory 46 track the language of Pa. R.C.P. 

Rules 4003.5(a) (1) (a) and 4003.5(a) (l) (b). Magnum's answer to Interrogatory 46 

does not indicate which portions of its answer correspond to portions (a), (b) 

or (c) of Interrogatory 46. We will rule that Magnum's answer has fumished a 

satisfactory answer to Interrogatory 46 (b), for each of the expert witnesses 
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listed. ~ve also rule, however, that Magnum has failed to answer Interrogatory 

46 (c) for any of its expert witnesses. A staterrent as to the subject matter 

of expert testinony, such as 'Ibdd Giddings ' "Conclusions to .be drawn from the 

Application and the overburden analysis," does not convey "the substance of 

the facts and opinions to which the expert is expected to testify," nor does 

such a statement provide "a sumnary of the grounds for each opinion." That the 

answer- to Interrogatory 46 (c) should be rrore than a staterrent of the subject 

matter of expected testinony is implied by the fact that the drafters of the 

discovery rules wrote ~ individual Rules 4003.5(a) (1) (a) and 4003.5(a) (1) (b). 

In addition, the scope of the answer the drafters expected to an interrogatory 

such as 46 (c) may be gathered from the last sentence of Rule 4003.5 (a) (1) (b), 

which states: 
I 

'Ihe party answering the interrogatories may 
file as his answer a re_port of the expert or have 
the interrogatories answered by his expert. The 
a.n.swer or separate report shall be signed by 
the expert. 

Therefore, !-1agnurn is ordered to furnish a full answer to Interrogatory 

46 (c) for each of its expert witnesses, consistent with the foregoing discussion. 

The requirement that the answers be attested to by the experts themselves (see 

the quote imrediately supra) shall not be overlooked. As for Interrogatory 46 (a), 

it is obvious on its face that Magnum's answer ·to Interrogatory 46 provided none 

of the info:r::-ration requested in Interrogatory 46 (a), for 'lbdd Giddings, Janes 

Strange or Ci-rris lvbravec. Magnum is ordered to provide a resl.lll"e and publications 

list for each of these three witnesses, if such resumes and publication lists 

already are available in ~1agnum' s or the witnesses' files. If not already avail-

able, the v."'i tness shall provide a brief summary of his professional experience and 

his publica~ions, or in the alternative shall furnish a reference to a readily 
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available Biographical Directory 1 e.g. 1 Who 1 s Who 1 where such surrrnaries can be 

found. ·The answer that DER already has the inforrration will not suffice unless 

Z.la.gnum can point specifically to files in which the desired inforrration in the 

fonn desired is located. Magnum need not furnish a list of publications .where 

no list already exists. Whether or not r1agnum furnishes a publication list, 

r.1agnum need not prepare a surrmary of any of the publications of any of its 

expert witnesses; such surrrnaries are not called for in the text of Rule 4003.5 1 

and--because their relevance is far from apparent and their preparation would be 

burdensome--are outside the scope of discovery allowed by Pa. R.C.P. Rule 4003.1. 

Interrogatory 4 7. 

Magnum and DER also are disputing the sufficiency of Magnum 1 s answer 

to Interrogatory 4 7. This Interrogatocy .reads: 

47. Please IDENTIFY each person who 
supplied any information for the Answers to, 
or participated in answering, any Interrogatory 
contained herein, and list each Interr:ogatory 
for which that person supplied information. 

Magnum 1 s answer was: "Janes Strange; Chris r.1oravec." Evidently :t-1agnum has not 

furnished the information requested. However, we shall not require Magnum to 

identify, for each Interrogatory, each person "who supplied any information for 

the Answers to, or participated in answering" that Interrogatory. Again DER is 

requesting info:rm::ltion of very dubious relevance, well outside the score of 

discovery. DER, with its use of the unlimited tenns "any" and "participated in", 

is asking .r-1agnum to keep records of casual and/or de minimis contacts made during 

preparation of its Answers to each of the Interrogatories. DER legitirrately may 

need the narres of specific persons possessing specific types of information, but 

these names then should be asked for directly, in carefully delineated Interrogatories 
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not indirectly via an unlirni ted Interrogatory like 4 7. 

DER is entitled to ask for the identities of all those persons who 

contributed significantly to the preparation of riJagnum' s Answers to DER' s First 

Set of Interrogatories, · without a breakdown of their contributions by I?terroga­

tory. t-le shall asstmle that the names James Strange and Chris M:>ravec encompass 

all st;tch.persons; if not, Magnum is ordered to supplement its answer to Interroga-

. tory 47 so as to make its list of such contributors conplete. He n6te that 

rrerely furnishing names, without further information, is not "idei1tification" 

sufficient to satisfy the requirerrents of, e.g., the identification of expert 

witnesses called for in Pa. R.C.P. Rule 4003.5 (a) (1) (a). On the other hand, we 

do not agree that Magnum is required to furnish all the infonnation called for 

under Definition 5, IDENTIFY, of DER 1 s First Set of Interrogatories. A person, 

expected witness or not, is "identified" when sUfficient information is provided 

for the pro:pounder of the Interrogatories (in this case DER) to seek the person 

out, to ascertain the person 1 s reputation, and to gain an initial understanding 

of his or her relationship to the instant appeal. There is no need to burden the 

recipient of the Interrogatory with the task of furnishing the huge arrount of 

additional information DER is requesting under its definition of IDENTIFY, nost 

of which information well may be quite irrelevant to the appeal. If info:rnation 

of this sort is relevant for any identified person, it can be discovered specific­

ally, via appropriate specifically directed later Interrogatories, ·or via deposition. 

We trust that Magnum 1 s to-be-furnished answers, to Interrogatory 4 7 and 

to other Interrogatories discussed above, will be consistent with the precepts 

of the i.rrmediately preceding paragraph. We add that our Order IIEkes our procedure 

in this discovery dispute consistent with the requirements of Pa. R.c.P~ Rule 4019 (g) (l 

which is applicable to this appeal through 25 Pa. Code §§21.111 and 21.124. 
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ORDER 

\<JIEREFORE, this 28th day of February, 1983, it is ordered that: 

1. On or before .Ma.rch 14, 1983, l'.IAGNUM shall furnish answers tD 

those InterrogatDries for which, consistent with the foregoing Opinion, 

additional answers are required. 

2. On or before M3.rch 10, 1983, either party ma.y request- the 

opp.Jrtuni ty for oral argt.:IIIent designed to induce the Board to rrodify this 

Opinion and Order. 

3. If no such timely request for oral argument is received, the 

parties will be deerred· to have waived the opportunity for a hearing called for 

in Pa. R.C.P. Rule 4019(g) (1). 

cc: Bureau of Litigation 
Ward T. Kelsey; Esquire 
Alan S. Miller, Esquire 
Leo M. Stepanian, Esquire 

DA'IED: February 28, 1983 

ENVIRONMENTAL HEARING BOARD 

EIJrJARD GERJUOY, Merriber 
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SOBERDASH CO.ZU.. CO!lPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 83-030-G 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AT\ID ORDER 
SUR PETITICN FOR LEAVE '10 APPEAL NUNC PRO 'Iti"NC 

On January 31,_1983 this Board received an appeal from Soberdash 

Coal Corrpany (Soberdash) , objecting to an order dated DeceiT'.ber 16, 1982, from 
. . 

DER to Soberdash; received by Soberdash on Dece.rnber 20, 1982. 'Ihis appeal, 

which on its face was rmtinely rmder our rules, 25 Pa. Code §21. 52 (a) , was 

accorrpanied by a petition for leave to appeal nunc pro tunc, as permitted rmder 

25 Pa. Code §21.53. 

'Ihe standards for allowance of an appeal nunc pro tunc have been 

enunciated by the Cormonwealth Co·..rrt. Rostosky v. DER, 26 Pa. Qn.v-lth 478, 

364 A.2d 761 (1976). As we have stated recently in East Side Landfill Authority 

v. DER, EHB l'~o. 81-209-M, Opinion and Order (February 8, 1982) 

'lb allow an appeal nunc pro tunc, the 
allowance must be based on extraordinary 
conditions and must involve fraud or some 
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breakdown in the court's operation through .•. 
default of its officers, whereby the party 
has been impaired ... [T]he rrere neglect of counsel 
cannot justify the granting of an appeal nunc pro 
tunc. 

We held similarly in Sharon Steel Corporation v. DER, 1978 EHB 205. 

Sdberdash's stated reason for requesting leave to file its appeal 

nunc pro tunc is that after reviewing DER's December 16, 1982 order it first 

believed it was in .compliance, and only later--after the 30 day appe..al period 

had elapsed·did it cane "into possession of' info:rmation which causes Petitioner to 

believe that OOI'I"pliance with the te:rms and provisions of the said Order [of DER] 

may be inpractical or impossible. " This reason falls far short of the Rostosky 

requirements for allowing art appeal nunc pro tunc. The petition for leave to 

appeal nunc pro tunc is therefore rejected. 

It follows, again under the authority of Rostosl<y, that we cannot take 

jurisdiction of Soberdash' s appeal, as we often have ruled in instances of un-

tirrely appeals. See, e.g., Stephen Luhrs v. DER and Energy Resources, Ltd., 

EHB No. 82-231-H, Opinion and Order (January 17, 1983). 

ORDER 

t\lHEREFORE, this 1st day of March , 1983, Soberdash' s petition for 

leave to file an appeal nunc pro tunc is rejected, and Soberdash' s arove-docketed 

-324-



appeal is dismissed. 

cc: Bureau of Litigation 
Joel R. Burcat, Esquire 
Fobert M. Ke.im, Esquire 

DATED: March 1, 1983 

ENVIRONMENTAL HEARING BOARD 

~~h.$~ 
-DENNIS J. ~Chairman 

EOOARD GERJUOY, Member 
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• E11B~J: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717} 787-3483 

GEORGE A"\\D BARBARA ~V.ELL 

Docket No. 83-019-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTI\IION AND ORDER 

By letter dated December 15, 1982, the Bureau of Darns and Wate:rway 

Management of the Depart:Irent of Environmental Resources (DER} advised the a:;:r-

pellants George and Barbara Cap,vell that appellants' application for a pennit 

to construct and maintain a solid-fill stationary dock along Quaker Lane in 

Silver Lake 'lbwnship, Susquehanna County, Pennsylvania, had been denied by the 

Department, the notice was sent to appellants by certified mail and received by 

appellants on December 17, 19 82. 

The notice of appeal filed by appellants was received and docketed by 

~s Board on January 18, 1983. 

Under the provisions of 25 Pa. Code, Section 21.52 (a} notices of a!_)peals 

:must be filed ~ith this Board within thirty (30} ~days "after the party a?pellant 

has received written notice "of the final action taken by DER. 

The last day for filing in this matter was January 17, 19 83, and there-

fore this appeal was not tir!ely filed. 
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Where an appeal is not filed within tl'llrty (30) days from the date of 

receipt of notice of final action by DER, this Board has no jurisdiction to act 

up::m the nerits. of the appeal. Joseph Rostosky CoaZ Company v. DER, 26 Pa. 

Cmwlth. Ct. 478, 364, A.2d. 761 (1976). 

Accordingly, this appeal must be dismissed. 

ORDER 

AND NClV, this 4th day of March, 1983, ll_FOn m:>tion of DER, and upon 

consideration of the record herein which reveals that the instant appeal was filed 

after thirty (30) ~ys fran the date of receipt of the notice of final action by 

DER, the appeal of George and Barbara ca.J;Mell, at EHB D:>cket No. 83-019-M be and 

is hereby dismissed. 

DATED: March 4 , 1983 

cc: Bureau of Litigation 
I.ouis A. Naugle, Esquire 
George and Barbara ca;_:Mell 

ENVIRCNMENTAL HEARJNG OOARD 

A~J.:tPll~ 
DENNIS J. HARNISH 
Chainnan 

L...--._.,-............. · / ~ ~-
ANTHONY J. MAZULI.D I JR. 
Member 
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':NN;S .J. HARNISH, ·CHAIRMAN 
• W!'i·lvNY .J. MAZULLO, JR., MEMBER 
'.·:WAR::l yERJUOY, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENtAL. HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYL.VANIA 17101 

(7171 787-3483 

~. AND MRS. OONALD LrnTELMAN ) 
) 

v. ) 

M. DIANE SMITH 
SECRETARY TO THE BOARD 

) D::>cket No. 82- :'.95-G 
C:U."x·DNWEALTH OF PENNSYLVANIA ) 
DEP.ARIMENT OF ENVIFONMENTAL RESOURCES ) 
•illd J. L. HIGBEE SANITATION SERVICE, Permittee ) 

JEFFREY HIGBEE d/b/a HIGBEE SANITATION 
SEKVICE 

v. 

~~.O~WEALTH OF P.El\lNSYLVANIA 
Q,EPA.RINENr OF ENVIFONMENTAL RESOUHCES 

c::DJISPRING '!OVNSHIP 

v. 

00.'-1-DNv·lEALTH OF PENNSYLVANIA 
DEP~IENT OF ENVIFONMENTAL RESOlJRCES 
and JEFFREY HIGBEE, Fermi ttee 

) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

OPINION AND ORDER SUR 

D::>cket No. 82-298-G 

D::>cket NJ. 82-299-G 

MYI'IONS 'lD CONSOLIDA'IE AND 'ID QUASH 

On or al:x>ut September l, 1981, Mr. and Mrs. D::>nald Lintelrnan et al. 

(Lintelmm) , appellants in the amve-docketed appeal No. 82-295-G, filed a tirrely 

appeal of DER's action in issuing solid waste facility permit No. 601886 to Jeffrey 

Hig:i:ee (Higbee). That appeal was docketed at EHB 81-151-H, later changed to . 

81-151-G. Permit No. 601886 authorized the agricultural utilization--on property in 

Ccolspring Township, Mercer County--of residential septic tank wastes collected by 
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Higbee. Issuance of permit No. 601886 also was tiirely appealed by Coolspring 

'Ibwnship '(Coolspring) in the appeal EHB 81-134-H, later changed to 81-134-G; 

· Ooolspring also is the appellant in the above-captioned appeal.82-299-G. 

Extensive hearings have been held by the Board on the appeals 81-134-G 

and 81-151-G, which were consolidated. These hearings recently have been completed 

but all briefs have not yet been submitted. The appeals 81-134-G and 81-151-G 

therefore have not yet been adjudicated; in particular, the Board has- not yet 

determined whether--as Lintelman and Coolspring urge--DER's grant of ~t 

N::>. 601886 to Higbee was_ an abuse of discretion. In the rneantirre, on June 30, 

1982 DER and Higbee entered into a Consent Order and Agreement wherein DER and 
. . 

Higbee agreed, inter alia, on the following findings of fact: ---
a. Between about May 1980 and ~.ay 1982, on about 50 separate 

occasions, Higbee disposed of septic tank wastes in an abandoned strip mine located 

in Jackson Township, Mercer County, on property owned by Charles Higbee, Jeffrey 

Higbee's father. 

b. Higbee carried out the 50 disposals described in paragraph ~ 

ab:::>v-e despite notice from DER that such disposal was unlawful. 

DER and Higbee further agreed that:. 

c. For the aforementioned unlawful disposals, Higbee shall 

pay a civil penalty of $1,650 to the Comrronwealth's Solid tvaste Abaternent Fund. 

d. DER's Bureau of Solid Waste Managerrent will review the 

Consent Order and Agreement for the purpose of deciding whether DER should "r~voke, 

suspend or rrodify" the existing solid waste permit No. 601886. 

e. Higbee waives all rights to appeal the Consent Order to 

the Environmental Hearing Board. 

On November 19, 1982, the Bureau of Solid Waste Manaserrent wrote Higbee 
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that--pursuant to the promised review (see paragraph~ supra)--Higbee's permit 

No. 601886 was suspended for the period from receipt of the Novenmer 19, 1982 

letter to March 15, 1983. This suspension of his permit has been appealed by 

Higl::ee, in the above-captioned appeal 82-298-G. Higbee's main reasons for appeal-

ing are (quoting from his Notice of Appeal-): 

'!he fine and other provisions of the consent 
order were sufficient deterrent from any such future 
action and the suspension of a totally different · 
t;enni t is unnecessary, overburdensorre, and defeats 

. the purposes of the Act. 

On the other hand, Lintelman and Coolspring, in their respective appeals 82-295-G 

and 82-299-G, are appealing the permit suspension mainly on the basis that the 

F61al ties irrp:Jsed by DER have been irrpermissibl y weak; in particular--these 

appellants aver--DER should have revoked, not merely suspended, Higbee's permit 

No. 601886. These appellants also allege that: 

(1) DER failed to give due consideration to the significance of allegedly 

perjured testimony offered by Higbee in the aforesaid hearings on appeals 81-134-G 

and 81-151-G. 

(2) DER' s rrere suspension of Higbee's permit, along With other DER actions, 

m:mifests bias in favor of Higbee in this n:atter, stenming from a rather vaguely 

delineated DER "conflict of interest." 

On January 6, 1983, DER rroved to consolidate the appeals 82-295-G, 82-298-G 

and 82-299-G. On January 12, 1983, Higbee rroved to quash the appeals 82-295-G and 

82-299-G, mainly on the grounds that neither Lintelman nor Coolsprins:r has standing 

to appeal DER's suspension of Higbee's permit "for actions taken elsewhere by the 

permittee" (quoting Higbee) which do not affect Lintelman or Coolsprfug. It is these 

IYbtions which are the subject of this Opinion and Order. Unfortunately, to make our 
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rulings on their MJtions understandable, we have been forced to review supra 

the extenslve history of Higbee's permit No. 601886. 

Lintelrran and Coolspring,. though given the opportunity, have not opposed 

DER' s M::>tion for Consolidation. The three arove-captioned appeals all involve the 

!:arne question of law, narrely :whether--taking into account all relevant circumstances, 

\'fnic..~ are the. same for the three appeals--DER' s suspension .of Higbee's permit was 

too hard on Higbee, or too soft, or just right, an issue which may not have been 

seriously eyimri.ned since 1831!
1

) Therefore, oonsistent with 25 Pa. Code §21. 80 {a}, 

the t.'tree aJ:::ove-capt~oned appeals will be consolidated henceforth, under the corrnnn 

.caption 

L.IN'IELMAN et al. ) 
) 

v. ) 
) 

cc.t-mNWE.l\LTH OF PENNSYLVANIA ) 
DEPARI'MENI' OF ENVIRONMENTAL RES0li1CES } 

Docket Nos. 82-295-G 
82-298-G 
82-299-G 

The appellants Lintelman, Higbee and Coolspring will retain their individual rights 

as parties, if only because Higbee's interests clearly are diverse from those of 

Coolspring and Lintelman. However, the Board reserves the right to limit the 

testitrony 1 including the number of witnesses, in any eventual consolidated hearings 

on t..'-le merits of these three appeals, in the interest of avoiding unnecessary costs 

or delay. See 25 Pa. Cbde §21.90(a), as well as 1 Pa. Code §§35.45 and 35.127. 

Higbee's MJtions to Quash 82-295-G and 82-299-G have been opposed by 

Lintelrran and Coolspring respectively. They contend that their participation in the 

hearings ·on the earlier appeals 81-134-G and 81-151-G gives th~~ standing to pursue 

the instant appeals. No authority is cited for ·this contention, which clearly is 

1. Goldilocks and ·the Three Bears, first brought to print in 1831. See 
Opie, "The Classic Fai:ry Tales" (Oxford University Press 1974) 1 pp. 199-200. 
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incqrrect. 'Ib derronstrate standing to appeal under controlling precedent [see 

William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 

269 (1975) and, its progeny], an appellant must derronstrate an interest in the 

subject matter or particular question litigated which is "substantial, imrediate 

and direct." The DER action complained-of in the instant appeals, na.nely 

suspension of Higbee's permit, is not identical with the DER action complained-of 

in the earlier appeals 81-134-G and 81-151-G, namely the original permit grant • 
. . 

Thus a "substantial, imrEdiate and direct" interest in the original permit grant 

of itself cannot convey standing to appeal the permit suspension. 

Lintelman and Coolspring offer numerous other contentions . in support of 

their standing to pursue the instant appeals. For the rrost part these contentions 

are wholly 1...rithout rrerit, and do not warrant detailed rejection here. However, 

Lintelm3n does allege that not preventing Higbee from exercising his permit will 

adversely affect Linte.lrna.n and other imrediately adjacent property owners; this 

allegation is sufficient to confer standing on Lintelman. Coolspring has managed 

to make similar allegations, and therefore also has standing to appeal. Franklin 

TOwnship v. DER, 452 A.2d 718 (Pa. 1982). Higbee's Motions to Quash the appeals 

82-295-G and 82-299-G are dismissed. 

Before closing, a few further remarks about these appeals are in order. 

Higbee has not appealed his fine; indeed, he agreed not to do so (see paragraph e 

supra) • Higbee has riot petitioned for a supersedeas to stay DER' s suspension of 

his permit. Therefore, the Board cannot give Higbee his requested relief--narrely 

lifting the suspension--without an adjudication that DER's action in suspending the 

permit was an abuse of discretion. Higbee made no request that we offer him an 

accelerated hearing on the merits and consequent adjudication. Thus Higbee's 
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appeal 82-298-G has been handled routinely by the Board. In particular, our 

.routine issuance on Decemrer 23, 1982 of Pre-Hearing Order No. 1 to the parties 

required Higbee to file his pre-hear.ing menorandurn by March 8, 1983, only seven 

days l::efore his :permit sus:pension automatically ends. Higbee made no objection 

to this order, and as of this date has not yet filed his pre-hearing rrerrorandum. 

Consequently, v:e cannot expect DER' s pre-hearing rrenorandum, which is due 15 days 

after receipt of Higbee's pre-hearing rrerrorandurn, will be filed before March 15, 

1983. Evidently, an adjudication of this appeal by the Board before Higbee's 

pennit suspension ends on March 15, 1983 is utterly unlikely. A notion to dismiss 

the appeal 82-298-G on grmmds of rrootness seems appropriate and w::>uld be -welcomed. 

As for the appeals 82-295-G and 82-299-G, their ability to resist an 

?~legation of lack of st.: .:lding carries little or no implication that these ap:peals 

have rrerit. If the. Board's adjudications in 81-134-G and 81-151-G, which should 

l::e v.'ritten scon, should conclude that DER abused its discretion originally, by 

granting ~ permit, then these appeals also will becorre noot; in any event, we will 

not, under the gui$e of the above-captioned appeals, retry the appeals 81-134-G and 

81-151-G. The new appeals 82-295-G and 82-299-G are w::>rth hearing and can have 

rrerit only if: 

1.. DER did not abuse its discretion in granting the original permit. 

2. Although DER did not abuse its discretion in granting the original 

permit, newly developed evidence (such as the Consent Order and Agreerre:ilt) iiC!plies 

it now would be an abuse of discretion for DER to allow Higbee (not just anybody, 

but Higbee specifically) to exploit his permit after March 15, 1983. 

3. Oj;:eration of· the permit by Higbee (not just anybody) threatens injury 

to Lintelman and Coolspring sufficient to confer standing under the William Penn 

standard. 
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Paragraphs 2 a."ri 3 al:ove enphasize that operation by Higbee (not just anybody) must 

l::e addressed, recause if operation of the perrni t by anybJdy (not Higbee explicitly) 

rcNJ would be ar1 abuse of discretion, then granting the original perrni t must- have 

::een an abuse of discretion, an inference contradictory to our starting assu:rrption 1. 

Provi..i"Lg the averrrents 2 and 3 al:ove under the oonstraint that DER did not 

abuse its discretion in granting the original permit will be difficult. There is 

absolutely no indication, in Lintelman's or Coolspring's pleadings, that these 

appellants can muster the required proofs. "As of this writing, appellants' pre-:-

hearing nerroranda, subject to our standard Pre-Hearing Order No. 1, are just about 

due in each of the appeals 82-295-G and 82-299-G. Unless their pre-hearing rnenoranda 

very greatly irrprove on thei"r Notices of Appeal, notions (essentially notions for 

judgrrent on the pleadings) to. dismiss the appeals 82-295-G and 82-299-G well might 

te appropriate. 

ORDER 

AND NOW, this 4th day of March, 1983, it is ordered that: 

1. DER' s M:)tion to Consolidate these appeals is granted; henceforth 

this consolidated set of appeals will be captioned as descri.l:ed in the body of 

the accompanying Opinion. 

2. 'Ihe appellants Lintelma.n, Higbee and Cc..olspring will retain. their 

individual rights as parties; however, the Board reserves the right to limit the 
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testirrony, in any eventual consolidated hearings on the rreri ts of these three 

appeals, in the interest of avoiding unnecessary costs or delay. 

3. Higbee's M::>tions to Quash the appeals 82-295-G and 82-299-G are 

dismissed. 

DA..'IED: March 4, 198 3 

cc: Bureau of Litigation 
Howard J. Wein, Esquire 
Keith E. Bell, Esquire 
Anna Belle Jones, Esquire 
William G. McConnell, Esquire 

ENVIRONMENTAL HEARING BOARD 

ID-1ARD GERJUOY, Member 
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Eij~-43: 11.]79 

•. 

. ··coMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

ALLEGHENY CDUNTY SANITARY AIJI'HORITY Docket No. 82-269-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND OIIDER SUR 
APPELLAJ:IT' S MJTIOl'! 'IO STAY PRCX::EEDTIJGS 

On or about October 27, 1982 the Allegheny County Sanitary Authority 

(Alcosan or appellant) filed an appeal from DER' s detennination to exclude 

Alcosan' s proposed sludge disposal project from the 1983 Project Priority List. 

Alcosan followed its appeal to this board by filing a civil action· (No. 82-2534) 

\vith the United States ·District Court for the vlestern District of Permsylvania 

which action raised nearly identical issues as the instant apJ?ea.l and sought to 

enjoinDER's award of sewage facility construction grants to any Pennsylvania 

r.nmicipali ty. 

Alcosan has not filed a pre-hearing rrer:orandum in the instant appeal 

as required by Pre-Hearing Order No. 1, but has filed a lbtion to Stay Proceedings 

in the instant matter pending further action by the said U.S. District Court • 

. In support of its notion Alrnsan has alleged and DER does not deny, that hearings 

'vere held by the U.S. District on December 14, 15 and 16, 1982 on Alcosan' s 

rrotion for preliminary injunction, that, on December 20, 1982, at the direction 
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of the u.s. District Court, Alcosan notified all 900 municipalities and authorities 

on DER's JIIUI1icipal sewage discharge inventory of its federal suit and of their 

right to intervene in said proceedings and,· further; that as of January 14, 

.1983 sore 14 municipalities had availed themselves of this opPOrbmity and, 

finally, that briefs have been filed in the federal case by EPA, DER and Alcosan 

and the matter is presently under consideration by- the Court. 
. . 

DER opposes Alcosan's notion for a stay and both it and Alcosan have 

briefed this issue to the board. Alcosan, relying upon the concurring opinion 

of Board~ Cohen in Latrobe MuniaipaZ Authority, ·et aZ. v. DER, EHB Docket 

No. 75-211-c emphasizes the advantages of utilizing the federal forum and problems 

in this board exercising its jurisdiction over a dispute which would certainly 

affect entities not party to the instant appeal. 

DER's irrpressive brief raises a plethora of argurrents. First, DER 

argues that Alcosan should be bound by its own selection of the ~d as its 

initial forum. Next, DER asserts that no EHB regulation authorizes an indefinite 

stay of· proceedings and, finail y, DER contends that Alcosan' s ·request is con-

trary to long-standing principles of law. 

Without necessarily adopting Alcosan' s reasoning or the authority the 

adjudication issued in Latrobe, supra which addressed a construction grants 

program before it was substantially "decentralized", we do recognize the practical 

advantages of continuing t.pe instant action pending the U.S. District Court's 

decision in -the related action. 

As to DER's argurrents, we are not irrpressed with the "choice of forum" 

argurrent because Alcosan had no choice but to file the instant appeal even if. it 

wanted to pursue its federal rerredies. MJreover, to the extent that this or the 

other legal principles have any rrerits they should be addressed to the U.S. 

District; they are reasons for it to abstain from exercising jurisdiction rather 

than reasons for this board to expedite the instant matter. 
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As to DER' s second argurrent it is emphasized that the Order below is 

a continuance specifically authorized by 25 Pa. Code §21.17 (b), rather than an 

indefinite stay and thus is well within the l:x.>ard's authority as recognized by 

DER on page 3 of its brief. 

Finally, contrary to DER' s last argurrent, the present procedure will 

result in an expecli tious resolution of this controversy. If Alcosan prevails 

in the U.S. District Court its relief will be n:ore expeditious than anything it 

could obtain fran the board at this tirre noting the lack of pre-hearing develop-

Irent of the instant action. If Alcosan does not prevail, DER is not inconvenien.ced 

by a · stay of these proceeClings and Alcosan is estopped to carplain about any . 

prejudice to it. Furthemore, the procedure DER contests here was followed in 

Del-Aware Unlimited~ Inc.~ et at. v. Roger M. BaldWin~ et at., Civil No. 82-5115 

(E.D. Pa.) and its EHB campanian Del-Aware Unlimited~ Ina. v. DER and NWRA, EHB 

Docket No. 82-219-H; and in that natter DER did not contest the procedure. 

ORDER 

AND :N:m", this 4th day of March, 1983, in consideration of appellant's 

:trotion to stay proceedings and the argurrents for and against this notion the 

sane is granted in part •. Appellant shall comply with Pre-Hearing Order No. 1 

on or before May 2, 1983 or within 15 days fran being denied preliminary relief 

by the U.S. District Court in the natter cited above whichever is earlier • 

DATED: March 4, 1983 

cc: Bureau of Litigation 
Robert W. Adler, Esquire 
Richard D. Speigelman, Esquire 

. · .~af/un::L 
DENNIS J. HN<'NISH . 
Chainnan {/ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

OJIJSOLIDATION OJAL CO·IPAHY Docket No. 82-265-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

J & D lvffiiTHG, Ii.-JC. 

OPINION .AND O:IDER SUR 
PE?J:.IITI'EE Is PEI'ITION 'ill QUASH APPEAL 

Tilis case arise fran the granting by the Departr.lent of Environrrental 

Resources of a coal mine drainage pennit (pennit no. 5682301) to J & D !•lining, 

Inc. 'i'he penni t allovvs J & D Uining to mine the Upper Kittanning coal seam over­

lying the workings of the Laurel I-line. The r..aurel Ictine is 0\-med by Hational 

ilines Corporation and is operated by Consolidation Cool Carpany (Consol) pursu-

ant to a r;1anagement agreement between lJational I·Iines and Consol. All employees 

working in the laurel l-1ine are employees of Consol. All equipnent used in the 

Lau::-el ;:,li..-·1e is the property of national i·Iines. 

'.i'i1e tipper :rei ttanning coal searn lies beuveen seventy and one hundred 

feet ci;:;o'!e the coal seam (lD\ver Kittanning) being mined by Consol in the Laurel 

i··line. Consol is concerned that flooding of the workings of the J & D Hine 

Nould endanger employees of Consol vvorking in the Laurel !tine. 

'l'i1e pennittee-intervenor, J & D i·Iining, Inc. (J & D) has petitioned the 

iJourd to quash Consol 1 s appeal as untimely. Consol has anS\vered this petition 

-339-



as has DER. There is no essential dispute a:rrong the parties concerning the appli-

cable fac;ts. It is agreed that Consol was contacted by DER via a June 21, 1982 

letter which solicited Consol' s cornnents concerning J & D's propJsed mining. Con-

sol's ccmrents as contained in a July 13, 1982 letter, took the fonn of suggested 

special conditions to be added to J & D's penni t. 

On August 3, 1982 Mr. William Parsons, a DER official, wrote to Consol 

infonning Consol that the suggested special conditions would not be added to 

J & D's permit. This letter included a standard appeal paragraph notifying Consol 

that it had 30 days within which to appeal fran "[t]his action" of DER. HCMever, 

DER did not issue the pennit in question to J & D until September 8, 1982. 

DER copied Consol with the Septerr'lber 8, 1982 cover letter acccrnpanying 

the said permit but did not send Consol a copy of said pennit. An official notice 

that the permit had been issued appeared in the September 25, 1982 Pennsylvania 

Bulletin. Consol filed the instant appeal on October 25, 1982. 

J & D argues that Consol should have appealed fran the August 3, 1982 

letter or at lea$t the September 8, 1982 pennit issuance and that its failure to 

do so within 30 days of either of the said events constitutes a violation of §21.52 

of this board's Rules of Practice and Procedure, 25 Pa. Code §21.52, which deprives 

us of jurisdiction. 

As a starting fX)int the board acknowledges that it only has jurisdiction 

over timely appeals, Rostosky v. Commonwealth, DER, 26 Pa. Commonwealth Ct. 478, 364 

A. 2d 761 (1976) . To discern what constitutes a timely appeal we must refer to 

§21.52(a} which provides that: 

u (a) Except as specifically provided. in §21. 53 of 
thi.s ti.tle (relating· to appeal nunc pro tunc) , juris­
diction of the Board shall not attach to an appeal from 
an action of the Depa.rtrrent unless the appeal is in 
writing and is· filed with the Board within 30 days after 
the party appellant has received written notice of such 
action or within 30 days after notice of such action has 
been published in the Pennsylvania Bulletin unless a 
different t.ime is provided by statute, and is perfected 
in accordance with subsection (b) of this section. " 
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The rrost pertinent part of this section is the part which initiates 

the 30 days appeal period, i.e., that the appellant " ••. has received written 

notice of such action or within 30 days after notice of such action has been 

published in the Pennsy 1 vania Bulletin ..• " 

The disjunctive "or" is used in this phrase which, pursuant to the rules 

of Statutory Construction, 1 Pa. C.S.A. §1903, we shall construe as indicating 

its standard useage, i.e., as: joining alternatives. Thus, under §21.52 (a) the 

30 day period begins to run fran either the publication in the Pennsylvariia 

Bulletin or the receipt of written notice whichever is earlier. We must therefore 

consider whether either the August 3, 1982 or the September 8, 1982 letter con­

stitutes written notice under §21. 52 (a) • 

As to the August 3, 1982 letter we note that DER has repudiated the 

appeal paragraph contained therein and nCM maintains that this letter was not 

appealable. We agree. This letter did not consi tute a final action by DER con­

cerning the J & D permit; the issuance of that permit on September 8, 1982 was 

the final (and thus: appealable) action, SU;ribeam. CoaZ Corporation v. CorronomJeaZ th, 

DER, 8 Pa. Ccm:onwealth Ct. 622, 304 A.2d 169 (l973) .• 

Finally, we do 'not believe that the cover letter dated September 8, 

1982 was notice to Consol of anything other than the issuance of ~ pe:rmit to 

J & D Mining. If DER. had sent the permit to Consol, it 1 s employees could quickly 

have perceived that the pennit was not limited with Consol 1 s suggested conditions. 

However, in the absence of the pennit. Consol could have believed that 

DER had changed its institutional mind about the suggested conditions. 

Indeed, the board 1 s general experience with DER. 1 s penni tting procedures · 

includes numerous instances where DER issued a controversial pennit only after 

adding additional special conditions. 
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Thus, we believe that §21. 52 (a) began to run against Consol only when 

notice of. issuance of J & D's pennit appeared in the September 25, 1982 Pennsyl-

vania Bulletin and no party has even asserted, let. alone demonstrated, that Consol 

failed to make a timely appeal as rreasured from the publication date. 

ORDER 

AND NCM, this qfh day of March, 1983, J & D' s rrotion to quash 

Consol' s appeal is denied and the penni ttee and DER are directed to comply with 

Pre-Hearing Order No. 1 within 15 days from their receipt of this order. 

DATED: Ma,rch. 9:, 1983 

cc: Bureau of Litigation 
Joel R. Burcat, Esquire 
Daniel E. Rogers, Esquire 
John J. Dirienzo, Jr. , Esquire 
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BOROUGli OF TAYIDR 

v. 

COMMONWEALTH OF PENNSYLVANJ .. ·, 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 82-179-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BICHLER SANITARY I...ZI..l-IDFILL, !?ermi ttee 

O!?lliTON AND ORDER 

.&"\JD NCh·l, this lOth day of I·larch, 1~83, it appearing from the papers 

filed of record in t.~e above-captio!led r.E.tter that: a) on or arout June 28, 

1982 DER issued an arrendrr=.._nt to Solid Haste !-1anagerrent Permit No. 100976 to 

Charles Bichler authorizing the acceptance· of waste in the Bichler Sanitary 

Landfill, and 

b) On or about July 16, 1982 the Borough of Taylor, La.cka\vanna 

Count<_{, filed an appeal fra.-n the issuance of said perr.ri.t, and 

c) On or about August 16, 1982 this board issued !?re-Hearing Order 

No. 1 requiring the Borough to file a pre-hearing mer:o on or before November 1, 

1982 and requiring DER and the Bichler Sanitary Landfill, permittee,to file 

resp:msive pre-:1eB2:"ing r.r2r.0randa \vi thin 15 days of receipt of anoellant' s 

r.a:ornndum, and· 

d) On m· 2::out Noverrt>er 1, 1982 the Borough sul:rnitted its pre-hearing 

r:er.orandum, and 
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e) On or aJ::x:mt January 10, 1983, in response to a notion to dismiss 

filed by DER and answered by the Borough, this board issued an Opinion and 

Order denying DER' s notion to dismiss and requiring it to answer the Borough 
1 
s 

pre-hearing rrerrorandum within 15 days, and 

f) On January 18, 1983, by letter of its counsel, DER advised the 

pennittee that it \>.Duld not be filing a pre-hearing rrerrorandum and that the 

burden of defending the permit would fal~. upon pennittee, and 

g) The per:mi ttee has never sought, let alone obtained, an extension 

of tine to file an answer to the Borough 1 s pre-hearing :m:=rrorandum, and 

h) The permittee did not .file a status report in response to the 

board's letter of January 27, 1983, and 

i) DER' s response to said status report letter reiterated its 

position that the permittee had to defend the said permit, and 

j) On or about February 10, 1983, the board issued an order requiring 

the permittee to file a pre-hearing rrerrorandum by February 22, -1983 or face 

sanctions including 9- default adjudication, and· a return receipt card signed by 

Leona Bichler indicated that this order was received at the permittee 1 s address 

on February 11, 1983, and 

k). l'he p2rmi ttee has not filed a pre-hearing rrerrorandum but instead 

the board received a letter on February 22, 1983 from Thc::mas P. Kennedy, Esquire 

which stated intm' alia that Mr. Kennedy would not be entering an appearance on 

behalf of the permittee, and that the permittee 'WOuld not "prosecute" this appeal 

and has "no further interest in the matter": 
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Tne appeal of the Borough of Taylor is granted and Pe:r:mit No. 100976 is 

revoked. 

DATED: March 10 I 1983 

cc: Bureau of Litigation 
Peter Shelley 1 Esquire 
Charles Bichler 
Lawrence J. M::>ran, Esquire 

EI:mARD GERJUOY 
Member 
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Flln-44: l~cv. i / .I 

~ 

BONJUGH OF TAYIDR 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 North Second Street 
Third Floor 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

< OI\1MONWb\LTII OF PENNSYLVANIA 
I>H'ARTMENT OF ENVIRONMENTAL RESOURCES 
and BICHLER SANITA..~ lANDFILL, Penaittee 

CL..ZilUFICA...~ON OF ORDER 

UOCKET NO. 82-179-R 

On l1arch 10, 1983 the board issued em order in the c.bove-captioned 

:::atter. The intent of that order \'las to revoke the ar:1e11dr:lent to Solid 1'7aste 

r::.:mage.-..1ent Pe:n:ri.t 100976 ·.-hlc:1 was the action appealed at the instant caption, 

iKr.vever, t11e said order apparently, has been construed as revo:!d.ng the Solid 

H.J.ste l'lanag~t Pawit itself. 

The .purpose of tll.is ~n.l'J:FIC3\'I'ION is to eophasize that the ooard has 

:cevoked only the amenC!rrent to Solid Haste I·!anager.ent :?en:ut 100976 not the said 

:'_)e:..TJ.i t itself. 

cc: Bureau of Litigation 
508 Executive House 
101 South Second Street 
Harrisburg, PA 17120 

For the Commonwealth of Pennsylvania, 
Department of Environmental Resources: 

Peter Shelley, Esquire 
For the Appellant/Respondent/Defendant: 

La.\·r..:-ence J. Doran, Esquire 

DATED: i·1a.rch 15, 1983 
vp 

Perr.ri..ttee: 
Chcrr les Bichle:c 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BI-A-ROBI SYS'l'Er£, INC. 

Docket No. 82-235-H 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINIO~ .&'ill OPDER 

On October 1, 1982, BI-A-IDBI SYSTEi'1S, INC. (a:?_?ellant) filed a notice 

of a?peal with this Board. In that notice of aP!_:leal, and in subs~ent filings, ap­

pellant appealed. from "the action o£ the De?artr!ent of Environmental Resources in 

deleting appellant fran the list of a:_J:_:>roved manufacturers of aerobic se;·;age treat-

ITEnt facilities in the Corrr:onwealth of Pennsylvania". 

The De?arbnent of Envirorrrental Resources (DER) filErl a :rrotion to dis-

miss the a?:_Jeal alleging, inter alia, that DER had not taken an "action" which \vas 

a9::>ealable to the Board, and that an attack u:_:x)n a departnental re<JUlation is out-

side the scope of review of the Board. 

A91:ellant argues, in its brief in o~~si tion to the r.otion to diS!!Iiss 

that DER' s removal of a?::;>ellant' s narre from the list of ap:?roved manufacturers \vas 

an "adjudication" and such "acti6n" is revie.vable by this Board. A:?:t:Jellant also 

rontends that the Board has jurisdiction "over a challenge to the (pertinent) regu-

lation". 

This Board has the authority to grant rrotions for smmary judg!!'ellt, an 
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'· area encanp~ssing nptions to dismiss, only if there is no genuine issue as to a 

material fact. Doraville Enterprises v. Commonwealth of Pa.~ DER~ 1980 EHB 489, 

492, citing SwnmerhiU Borough v. DER, 34 Pa. Otwlth. Ct. 574, 383 A.2d 1320 

(1978). . 

Tre material facts in this appeal are not genuinely in issue. Tne re-

rord reveals that appellant sul:Initted his aerobic treatrrent tanks for certification 

by the Nation Sanitation Foundation (NSF) as being in ronfonnity with NSF Standard 

No. 40. 

After testing by NSF, appellant was advised em or arout June 1, 1981, 

that the tanks had not successfully "passed the 11Vacatd..on" phase of the final 

stress test conducted by NSF. 

NSF Standard No. 40 was originally promulgated and dated November 13, 

1970, but was revised in Novanber, 1978. 

'Ihe regulation in question, and relied upon by DER in its rrotion to dis-

miss is 25 Pa. Code §73.41 (a), which reads, in pertinent part, as follCMs: 

(a) Aerobic sewage treatment tanks shall 
not be approved unless the tank has been 
found by the :I:)9partment of Enviro:nrtE.ntal 
Resources to be in ronfo:rrnance with the 
NSF Starrlard No. 40, dated November 13, 
1970~" (emphasis sUJ?plied). 

As a rE>..sult of NSF's position, that ap~llant' s tanks had not success-• 
fully rompleted the testing under Standard :No. 40, as revised NoVember, 1978, r::ER 

merely forwarded NSF's certification list to all local sewage enforceme-nt officers. 

T'ne certification list did not rontain appellant ':s .name as the manufacturer of a: 

certified aerobic sewage treatment system. 

'Ihe ·Board's review of the respective positions of the parties involved, 

as represented by the notice of appeal, the rrotion to dismiss and the briefs in sup-

port of and in oppisi tion to the IIDtion reveals that the salient issue has not been 

addressed in any ID2aningful manner. 

'l'he above-cited regulation, 25 Pa. Code §73. 41 requires that DER find 

that the tanks are manufactured in conformance with NSF Standard No. 40, dated 
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November 13, 1970. 'l'herefore, two tests are required: 

1. A finding by IER~ 

2. ·Conformance of t:l'l= tank with NSF Standard No. 40 
dated November 13, 1970. 

As to the first test, DER, in its briefs, admits that it "merely i?er-

forned the ministerial function of trarisrrii tting. ~ .list of aerobic treatnent systems 

With current NSF seals." "'rhe DER transmittal inv6lved no decision, detennination 

or judgment •••• r: The preceeding quotes are DE:R' s justificati9n for the position that 

IER has not exercised any finai action I as is re:;ruired by statute for appecils to lie 

before this Board. 

By its own admission, DER has not acted in accord with the regulation de­

fining its duties and obligations relating to starrlards for aerobic sewage treatment 

systems. 

Further, DER accepted the findings of NSF as to conformity with Standard 

No. 40' despite the fact that NSF use:l a revised ~tandard No. 40 in November I 1978. 

IER' s authority to dete:r:riri.ne standards in this area is limited by the express tenns 

of 25 Pa. Code §73. 41 (a) t6 "confonnance with the NSF Standard No. 40, dated November 

13, 1970." (emphasis supplied). There is no authority under that regulation for 

IER to apply a later standard. 

• 
Since DER was required, by regulation, to make a finding that the tanks 

were manufactured in confonnance with NSF Standard No. 40 dated Novenber 13, 1970, 

and since, by admission DER has failed to act in aceordance· with 25.· Pa. ecide §74.41 

(a), we find that it has acted arbitrarily and capriciously in this matter, as a 

matter of law. 

However, since the facts regarding the soundness of appellant~ s aerobic 

sewage treatment system have not yet been developed in the present stage of the pro-

ceedings, we cannot state as a matter of law that appellants' system confonns to the 

1970 NSF standards. DER must detennine this upon demand. 
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ORDER 

AND NCM, this llthday of March, 1983, DER's notion to dismiss is 

denied, and the appeal of 'BI-A-IDBI SYSTEMS, INC., at EHB D:>cket No. 82-235-M 

is hereby remanded to DER for action consistent with the findings of this opin-

ion. 

DA'IED: March 11, 1983 

cc: Bureau of Litigation 
George E. Clark, Jr. , Esquire 
Fobert W. ·Adler, Esquire 

EN\liiDNMENTAL HEARI:NG OOARD 

)~fot41~ 
DENNIS J. HARNISH 
Chairman 

EI:WARD GERJIDY 
.~r~ 
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llJ-4~\ 12[79 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

ALLEGHENY CDUNI'Y SANITARY AUI'HORITY Docket No. 82-269-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADDENDUH 'lO OPINIOl~ AND OP..OER 
SUR APPELLANT'S ~m'ION 'IO STAY PRCCEEDlllGS 

Follo,.1Ting the issuance of t.~e ·opinion and order sur appellant's notion 

to stay proceedings in the instant matter, v1hich opinion \vas based upon the 

pendancy of a related request for prelioinary relief in the United States 

District for t.~e Western District of P~ylvania, it has cc:me to the board's 

attention (by rreans of papers filed in Borough of Litt"lestoum v. Commo'YIJi)ealth 

of Pennsylvania~ DER, EHB Docket No. 82-277-H) that on I'ebrua:L-y 17, 1983 the 

said U.S. District Court dismissed all state defendants frcn the federal suit. 

According to the r.1arch 4, 1983 order of this ooard, appellant is 

required to comply \lit.~ Pre-Hearing Order No. 1 ''lvithin 15 days fran being denied 

preliminary relief by the U.S. District Court". Considering the fact that the 

federal suit is still proceeding as to EPA but has been disrnssed as to DER the 

board' s order !Lla.Y be considered to have been rendered ar:lbiguous by subsequent 

events. ':L'hus, in order to avoid this possiblity it is ordered that appellant 
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shall comply with Pre-Hearing Order No. 1 within 15 days fran the date of this 

order. 

DATED: March 14, 1983 

cc: Bureau of Litigation 
Robert W. Adler, Esquire 
Richard D. Spiegelman, Esquire 

ENVIRONMENTAL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

HAYNARD C. GPAHAM an:i MARIAN C. GRAHAH 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 83-016-M 

.• OPINION ··AND ORDER 

On January 8, 1981, the Bureau of Mining and Reclamation of the Iepart-

ment of Environmental Resources (DER) sent a notice to Maynard Graham, a partner 

in Graham Brothers Coal Company, by certified mail ordering Graham Brothers Coal 

canpany to close all mining activities, except for backfilling and restoration 

activities on mine drainage ~nnits 44758!'113 and 44755Ml6, and on mining penni.ts 
~ 

1314-1 and 1314-3, 3A, the notice 'ivas received by Graham on January 9, 1981. 

On April 21, 1981 DER sent a notice to Maynard Graham, partner as afore-

said, by certified mail advising Graham that performance and collateral l:xJnds pro-

vided by the company for the al:ove three mining perrni ts were declared forfeited. 

Graham received this notice on A~ril 22, 1981. 

By notice dated Septenber 10, 1981, DER returned to Graham its mining 

pennit application no. 1314-4477SM13-0l-l by certified mail. This notice was re-

ceivecl by Graham on September 12, 1981. 

A single notice of appeal of the al:xJve three ( 3) final actions o£ DER 

was filed by Graham with this Board on January 17, 19 83. 

-353-



Under the provisions of 25 Pa. ())de Section 21.52 (a) app:als must be 

filed within thirty (30) days "after the party appellant has received written 

notice" .of the action taken by IER. The instant appeal was filed m::>re than 

thirty (30) days after the three (3) separate rotices of final actions by DER 

were received by the appellants herein. 

Where an appeal is not filed with.in thirty (30) days from receipt of 

notice of final action by DER, this Board has no jurisdiction to act upon the 

merits of the appeal. Joseph Rostosky Coal. Company v. CommomJeal.th of PennsyZ.-

va:nia~ Department of Environmental. Resources~ EHB Docket No. 75-257-C (issued 

January 9, 1976), aff'd 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). 

Accordingly, this appeal must be dismissed. 

ORDER 

AND NCW, this 14th day of March, 1983 ,· upon :notion of DER, and upon 

ronsideration of the .;r;ecard which~ ~sclgses· t:h:tt the appeal of. ;t1ay.n.qrd c. Graham 

and Marian c. Graham was filed :nore than thirty ( 30) days from the date of re-

ceipt of notice of IER' s final action, the appeal of Maynard c. Graham and Marian 

C. Graham at EHB Docket No. 83-016-M be and hereby is dismissed . 

~TED: March 14 , 1983 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
Alan MacLeod, Esquire 

• 
ENVIIDNMENTAL HEARJNG BOARD 

Ell'YARD GERJU)Y 
Member 
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CO/o,JMONWEALTH OF PENNSYLVANIA 

ENVIRON:\IENTAL HEARING UOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PEN:'iSYLVANIA 17101 

(717) 787-3483 

c::Cl·lHONl:-JEALTH OF PENNSYLVANIA 
PENNSYLVANIA GAME C'Q!ollHISSION 

v. 

COMMONWEALTH. OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GANZER SAND & GRAVEL, INC., Pennittee 

OPINION AND ORDER 

Docket No. 82-284·-G 

SUR REQUEST FOR INSPECTION 

On November 1, 1982, DER issued a pe.rmit for construction and operation 

of a 40 acre residual waste landfill to the penni ttee, Ganzer. Sand and Gravel 

("qctnzer11
). On November 22, 1982, the Corrm::mwealth of Pennsylvania GanE Comnission 

("Commission") appealed issuance of this perrrit, alleging inter alia that operation 

of the pe:rn;it would allow acid and other contaminating naterial "to leach into the 

i.mpJrtant wetlands imrediately adjacent to the permitted site." 

On December 8, 1982, the Commission filed a Request for Inspection of 

the site, whose alleged purpose was "to aid Appellant in the preparation of the 

trial of this case." This Request for Inspection, which was objecteu to by Ganzer, 

is the subject of this Opinion and Order. Our ruling follows a Co.mri.ssion I:-btion 

for an Order to Penni t Inspection and Entry, as well as a Ganzer !-btion for a 
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Protective O~der. The Motion for a Protective Order included a request that 

the Board hear oral argurrent on the inspection issue before ruling on Appellant's 

MJtion for a..."'l Order to Permit Inspection; this request was granted. The hearing, 

which was concerned solely with the instant discovery dispute, was held March 8, 

1983. All parties were represented at this hearing, including the t~rmill 

Paper Co. ("Hanrnermill"), who by this time had been granted permission to inter­

vene in this appeal. 

The Commission asks to inspect: 

a. The existing gravel pit which is to be the site of the 

landfill operation. 

b. The soil that has been stockpiled on the east and west 

elevations of the gravel pit. 

c. The adjacent 15.8 acre field from which final cover soil 

for the landfill will be excavated. 

d. The soil lx>rrow area from which renovating soil will be taken. 

The Commission requests permission to enter and inspect the alx>ve 

described sites for the purpose of taking the following tests: 

(1) Drill with core drilling equipment a total of approximately 

eight core borings to a depth of twenty feet. 

(2) Approximately three of the core borings, after being drilled, 

to be ronverted into water observation \vells. 

(3) Excavate with a backhoe a numter of test pits in the propJsed 

landfill area. 

(4) Obtain representative soil samples from the necessary test pits. 

Ganzer objects to the aforementioned inspections and tests on the 

following r.ain grounds: 
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(i) The tests v.ould cause unreasonable annoyance, embarrassment, 

oppression, burden or expense to Ganzer, in violation of Rule 4011 of the 

Pennsylvania Rules of Civil Procedure [applicable to this rratter by 25 Pa. Code 

§2l.lll(d) and (e)], beca~se: 

(A) The desired test results already have been or will be 

made available to DER, from whom the· Commission can obtain those results. 

(B) Ganzer's engineers, geologists, etc. ,will, have to be 
. . 

present during the COmmission's tests, forcing Ganzer to incur considerable (yet 

unnecessary since the tests are unnecessary) expense. 

(ii) The desired inspection and tests are irrelevant to the appeal. 

(iii) 'Ihe desired inspection and tests \'Jill even further delay 

implementation of the permit, which was only granted long after application; such 

delay will greatly prejudice Ganzer and Hammermill, ~no--unable to wait--nay have 

to seek another site. 

The Corrmission' s inspection and entry requests listed supra, and 

Ganzer's objections thereto, are too site-specific and detailed to be treated 

purely in the abstract; sori-e "facts" germane to this controversy will have to be 

subsurred. The a£orerrentioned oral argt.IDEnt was not an evidentiary hearing, however, 

so that the record to date in this rna.tter is COII'fOSed solely of allegations, without 

established facts. On the other hand, the oral argt.IDEnt indicated that ma.ny of 

the parties' allegations are not in disputei these undisputed allegations form the 

"factual" basis for the rulings herein. We herewith permit any party to pr~serve, 

for ul tioote appeal of our final adjudication in this rratter, the contention that 

the rulings herein rest on an incorrect factual base. 
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With these introductory remarks out of the way, let us turn to 

Ganzer's objections (i)-(iii) supra. Objection (iii) can be dealt with 

surrm:trily. At the parties', including Ganzer's, own request [stipulation 

filed by the parties on February 23, 1983], the Board has extended the tirre · 

for initiating discovery without leave of the Board to r-1ay 1, 1983. 25 Pa. 

COde§ 2l.lll(a). This extension was requested largely because Ganzer wishes 

to take additional discovery-~fter it receives answers to previously filed 
. 

interrogatories. No good reason has been advanced for believing the Commission's 

requested insp2ctions and tests cannot be initiated on or before May 1, 1983, 

even after taking the time for reformulation required by the present Order 

(see infra); the requested inspections and tests should be completed in abOut 

three weeks. Therefore we reject Ganzer's objection (iii) supra; the presently 

disputed inspection and tests will not delay resolution of this matter any more 

than will the undisputed discovery Ganzer itself expects to initiate. 

we also reject Ganzer's objection (i) (A). The test results which 

"already have l:een or will be made available to DER" mainly were and will be 

obtained by Ganzer's own consultant. The ·aomrnission certainly is entitled to 

rely on its own engineers and consultants for test results, rather than on the 

results furnished by Ganzer, a party adverse to the Commission in this appeal. 

Deferring consideration of Ganzer's objection (i) (B) [see infra], we 

turn to Ganzer's objection (ii). This objection questions the relevancy of the 

Commission's proposed tests. Relevance "to the subject matter involved" is a 

resic requirement for permissible discovery. Pa. R.C.P. Rule 4003.1 Although 

the Commission need not rely on Ganzer's test results, it is not entitled to 

ask for its own tests unless those tests fall within the scope of discovery. 
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Relevance "to the subject matter involved" pe:rrnits wider discovery 

than does "relevance to the issues" [see Goodrich-Amram 2d .§4003.1:6], and is 

to be "broadly and liberally interpreted" as well [see GJodrich-Amram 2d 

§4003.1:7]. 1-breover, although the law admittedly is not wholly clear, where 

there are pleadings (i.e., where there is a detailed notice of appeal, as in 

the present instance), it appears that the burden is on the objector--here 

Ganzer-to establish the desired discovery is not rele~·ant to the., subject matter . 
involved, once the proponent of the discovery--here· the Comnission--has satisfied 

the court that irrelevancy of the pro:t:Osed discovery is not obvious. Q:xxlrich-

Amram 2d §4003.1:8. 

The Oornmission maintains the requested tests are required because its 

own examination of the test results furnished DER suggests those results are 

erroneous; in particular, the Corrmission questions the soil pe:meabili ties 

reported to DER by Ganzer, and believes the correct soil penneabili ties are much 

larger than reported. A larger soil perrreability, the Commission claims, could 

cause contaminating fluids to reach the wetlands the Corrroission is charged to 

protect. 

We rule that these allegations by the Corrmission suffice to meet its 

threshold burden of derronstrating that discovery of soil pe:rrreabilities at the 

site by the Corrrnission is relevant to· the subject matter of this appeal. It is 

not clear 1 hOwever 1 nor was counsel for the Corrmission able to make it clear, 

that all the requested inspections and tests bear on soil pe:rrneabilities; we are 

particularly doubtful about the relevance of the desired water observation wells 

(test (2) listed supra) . Granted the Commission can meet its threshold burden 

of showing its projected tests rear on soil pe:rrreabilities, however, it then 
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becomes G:mzer' s burden to show that some or all of the requested inspections 

and tests actually are irrelevant despite the Commission's having met its 

threshold bur:5en. Ganzer has not :rrade this required showing; thus far its 

allegations in this regard have been purely conclusory, e.g.: 

In addition, since the landfill permit is not 
dependent upon existing soil conditions at the site, 
but is based upon the construction of a site which 
meets the requirements of the rules and regulations 
of the Pennsylvania Departrrent of Environmental 
Resources, inspection of the areas listed [by the 
Comnission, see paragraphs a-d supra] is sirrply 
irrelevant to the present appeal. Response of Ganzer 
to the OomrrUssion's Request For Inspection. 

We now return to Ganzer's objection (i) (B). Under Pa. R.C.P. 40ll(b), 

Ganzer may not be subjected to "unreasonable.annoyance, embarrassrrent, oppression, 

burden or exp2nse." As Gcx:xirich-Arnrarn 2d §4 011 (b) : 1 :rrakes plain, the key v.urd 

here is "unreasonable"; the rrere imposition of some. burden and expense, unless 

UQreasonable, is not ground to forbid discovery or inspection. _ 

There is reason to believe the Commission's proposed tests :nay transcend 

the allowed limits of discovery under Rule 40ll(b). The Commission's original 

Request for Inspection stated that the time for performing the desired inspection 

"would extend for a period of approxi:rrately 30 days." During oral argurrent, the 

Commission's attorney indicated that it v.uuld be difficult to co:rrplete the 

inspection in less than 20 days. This is a long period of intrusion on Ganzer's 

property, which should not be ·pennitted without good reason. Yet the Commission's 

counsel admitted that its engineer had proposed the inspection and tests without 

ever visiting the site, if only to see whether test pits and water o.u~ervation 

wells of the sort the Commission proposed to dig were not already on the site. 

Furthermore, although the Commission argued otherwise, Ganzer is 

entitled to b.ave trained nonitors present at all times and at all locations the 
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Corrmission' s personnel are conducting their discovery on the site [see, for 

instance, t.'rJe citations in Gcodrich-Amram 2d, §§4009(a) :10 and 4009(a) :11}. In 

view of the scope of the inspection and testing the Commission proposes to 

tmdertake, lasting twenty days or longer, Ganzer quite reasonably maintains its 

monitoring of the Commission's discovery will subject Ganzer to considerable 

expense. '!his expense will 1:e unreasonable if the Corrmission is proposing 

Unnecessary inspection and testing; it is difficult for the Commis~ion to make 

a credible argurrent that all its proposed tests are necess~ ~hen it has not 

even visited the site l:efore setting forth its proposed inspection and testing 

program. 
.. 

Our Order in this matter is consistent with the foregoing and with 

our provisional ruling at the conclusion of oral argument. Briefly, we will 

penni t the Cornnission inspection and testing l:earing on soil penreabili ties at 

the site, unless Ganzer can convince us--without recourse to a hearing on the 

:rreri ts, which we will not undertake at this stage of the proceedings--that the 

proposed ins:t:eCtion and tests actually are irrelevant because, e.g., soil 

perrreability tests are irrelevant. At this time, we will not pennit the 

Commission to engage in discovery "Which does not bear on soil penreabili ty at 

the site. If it turns out that the Conmission' s values for the soil perrreabilities 

agree with those reported by Ganzer, the basis for the Corrmission' s discovery 

request collapses; to permit further discovery by the Cornnission in such circurrr-

stances, esr::ecially discovery as burdensome as proposed, would unwisely cotmtenance 

an unjustified fishing e::q::.2dition, objectionable because the Commission would be 

"fishing wit.l--1 a net rather than a hook" [see Goodrich-Amram 2d §40ll(b) :2]. If 

the soil perr:eabili ties measured by the Commission prove to be larger than Ganzer 
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reported, all parties then will be able to decide more sensibly how well-founded 

is the cprrmission' s corrplaint, and how deficl.ent the data furnished DER may have 

been. In any event, we are not going to penni t the Corrmission to conduct exten­

sive inspection and testing on Ganzer's property without some mi.nirral assurance 

that the objectives of the Commission's projected digging, e.g. wells, are not 

already on the site. 

ORDER 

AND "t:-.10H, this 15th day of Ma.rch, 1983, it is ordered that: 

1. On or l::efore April l, 1983, the Comnission's engineer shall 

schedule a view of the site which is the subject of this appeal, to detennine 

whether the desired information--concerning soil permeabilities at and near 

the site--can be obtained with a less intrusive inspection and testing program 

than originally proposed. 

2. The Corrmission' s engineer (and assistants as required by him) 

shall be admitted to the site on the day scheduled by the Comnission' s engineer, 

proVided that Ganzer and the other parties to this appeal receive at least one 

week's notice of the date of the scheduled view. 

3. The other parties to this appeal also shall be admitted to the site 

on the day scheduled for the Commission's engineer's view, and--along with 

Ganzer's representatives--may accompany the Commission's engineer on his view. 

4. Provided one week's notice has been _given (see paragraph 2), the 

date scheduled by the Corrmission for the view need not be approved by the other 

parties, including Ganzer; however, the parties are encouraged to set a mutually 

agreeable tLue consistent with the requirements of paragraphs 5 and 7-10 infra. 
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5. On or before April 8, 1983, the Cornnission shall file a revised 

Request 'for L"lspection, listing the tests the Corrrnission--having viewed tr.e 

site--now wishes to perform. The Corrrnission may list all the tests it previous-

ly proJ?8sed, although hopefully it now will have decided it can nake do with 

fewer tests; the Commission shall not list any "new" test: not requested in its 

original Request for Inspection. 

6. Said revised Request, for each test listed, shall be accorrpanied 

by a brief. statement explaining: 
·~ 

a. How the test will elucidate relevant soil permeabilities. 

b. Why pits, wells, etc. already on the site will not suffice, 

so that new digging is necessary. 

7. On or before April 1, 1983 G:mzer and the other parties may file 

brief state.rre..r1ts explaining why, in these parties' opinion, various inspections 

and tests originally requested by the Commission are irrelevant to the subject 

matter of tr..ese proceedings, recognizing that this Board must rule on this 

discovery dispute without the renefit of a full hearing on the rrerits. 

8. The Commission's revised Request for Inspection, due April 8, 1983 

(see paragraph 5) , may include very brief rebuttals of the staterrents filed by 

the parties on April 1, 1983 (see paragraph 7). 

9. The Board will rule on this matter on or before April 15, 1983, 

deciding at that tine precisely which tests requested by the Commission will 

be allowed. 

10. The Commission and Ganzer forthwith shall schedule mutually uon-

venient dates, starting no later than May 1, 1983, when the Corrmis3ion's 

er:gineers will be permitted to enter upon G:mzer' s land to perform the 
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inspection and tests, if any, permitted by the Board (see paragraph 9); the 

Commission and Ganzer shall attempt to set these dates at times convenient 

for the other parties, but the convenience of Ganzer and the Commission shall 

.IJe pararrount in this regard. 

DATED: Marc...'! 15, 1983 

ce: Bureau of Litigation 
Howard J. Wein, Esquire 
Paul F. Burroughs, Esquire 
Stuart B. Bliwas, Esquire 
William J. Kelly, Esquire 
Daniel Brocl<i, Esquire 

ENVIRONMENTAL HEARING BOARD 

E:a\fARD GERJUOY, Mem.IJer 7 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787 ·3483 

UNITED BINE ~"K>RKERS OF AHERICA Docket No. 82-217-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and FRANK ONDASH, et al. , Licensees 

OPTI-ITON AND ORDER SUR 
INTERVENORS I !DriON 'ID DIS!·ITSS 

On July 19, 1982 DER reissued Blaster's licenses to ~1essers Frank 

Ondash, Paschal Belculfine, Arthur Ognibene and Douglas Schmidt (licensees). 

By an undated letter which was postmarked Harrisburg, September 18, 1982, Charles 

A. Nork, a DER official notified Hr. Roilald Zera, Esquire, Counsel for the 

United Hine l'lorkers of Arrerica (UI·M) that said reissuances had occurred. 

On September 20, 1982 Dr·1r-'7 appealed DER' s reissuance of said blasters 

licenses to licensees. 

Licensees have intervened in this matter and have filed a m:>tion to 

dismiss Ln1W 1 s appeal. Licensees 1 m:>tion rests upon three separate grounds. 

First, licensees moved tlris board to quash and dismiss U!'1'iil 1 s a;?peal because the 

pre-hearing rnenn it filed (allegedly) failed to ccr.1pl y ,.,i th this board 1 s pre­

hearing order. The board agrees that UHW 1 s pre-hearing rrerro is rather skimpy 

being but a single page in length. Nevertheless, this pre-hearing memo (which 
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is not a pleading but rather a convenience to the board and other parties), 

along wi~ the UMW' s Notice of Appeal, does raise the issue of canpliance with 

25 Pa. Code §210.l(e) and, in general, the level of licensees' training and 

experience to handle, or shoot explosives. 

Licensees can, of course, supplement their knowledge of UMW's case 

through the use of discovery. Thus, the sanction requested (dismissal of UMW' s 

appeal) wcmld seem to be excessive in the circumstances. 

The second ground asserted by licensees for dismissing UMW' s appeal 

is lack of EHB jurisdiction due to an allegedly un~ly filing by the UMW. 

The action here appealed took place on July 19, 1982 and tM'l's appeal not being 

filed until September 20, 1982 would not be timely if the July 19 date was the 

effective date. Ha>~ever, in order to activate the 30-day appeal period in 25 

Pa. Code §21. 52 (a) DER must provide the would-be appellant with written notice 

or publish notice in the Pennsylvania Bulletin. From the facts of record in 

this file tM'l filed an appeal within a week of obtaining written notice fran 

DER that it had reissued licensees' licenses. 

The licensees' third and final ground for dismissal is that the UMW 

is an unincorporated association and as such must 1Je represented by its officers· 

before the EHB. While licensees cite Rule 2152 of the Pennsylvania Rules of 

Civil Procedure, they cite no legal authority applicable to practice before this 

board to support its third and final ground for dismissal. Unincorporated 

associations have been parties to EHB proceedings and have been represented by 

counsel in these proceedings for at least eight years so EHB custom if nothing 

else runs against the licensees' third argument. 
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ORDER 

AND NCM, this I !tfra.ay of March, 1983, licensees' notion to dismiss 

is denied. 

DATED: March 18, 1983 

cc: Bureau of Li ligation 
Dennis W. Strain, Esquire 
F. Regan Nerone, Esquire 
Ronald J. Zera, Esquire 
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SIID-43: 12/79 

/ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

LECHE!:'IE COAL CD:·1PANY I INC. 
and LEO LECHENE 1 PRESIDEf:n' 

Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

82-226-H 

On or about January 311 1983 the above-captioned matter was scheduled 

for hearing. The hearing was to take place on Harch 22 and !"larch 231 1983. On 

~,larch 18, 1983 a telephone conference call was held annng Allan E. r1aci.eod1 

Esquire, counsel for the instant appellant, Joel R. Burcat, Esquire, counsel 

for DER and the undersigned. 

During this conference rtr~ Haci.eod represented to the undersigned that 

he was unprepared to represent the appellant in the instant matter because he 

had been unable to contact any representatives of the appellant company. 

I·tr. Burcat suggested that appellant 1 s failure to provide its counsel 

with any assistance in litigating tl1e instant matter was grounds for the board 

to i.rrlfxJse the sanction of dismissing the instant appeal. The board agrees 

wit.-, DER 1 s position but in the. interest of assuring fairness and to accorrm::xlate 

!lr. !•,laci.eod 1 s desires tl1e follaving order gives the appellant one last oppor-

tunity to defend itself. 
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ORDER 

AND NCM, this Zt/1£ day of March, 1983, the appellant is granted 

tmtil April 15, 1983 to file a fonna.l verified petition shCMing cause why its 

appeal should not be dismissed for failure to prosecute. If the board does 

not receive such a petition by the date specified, the appeal shall be eon-

sidered dismissed without further order of the board. 

DATED: March 24, 1983· 

cc: Bureau of Litigation 
Joel R. Burcat, Esquire 
Allan E. M:ici.eod, Esquire 
Lechene Coal Canpany, Inc. 

• 
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EHB-43: 12/79 

•, 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
{717) 7 87 ·3483 

Docket No. 82-166-G · 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and srour COAt can?ANY, n~., Peimittee 

OPTI'ITON AND ORDER SUR 1'-lCYl'IONS 
FOR RIXDNSIDERA'ITOH AND FOR 

RIXDNSIDERATION BY ?.dE BOAPJ) EN BANC 

On January 24, 1983 tl"1e undersigned issued an Order in response to 

a!?pellant' s lbtion for Sanctions against the intervenor, Stout Coal C~any, 

Inc. which Order sanctioned the intervenor by reason of its failure to ccxnply 

>vith at least bvo pre-hearing orders of the bOard. A procedural history of the 

nEtter and tl1e rationale for said order appeared in an attached opinion which 

opinion is incorporat~ _by reference herein. 

On February 1, 1983. counsel for intervenor filed a Hotion for Reconsid-

eration. This notion was placed before Board i-1ernber "E:et-1ard Gerjuoy since the case 

had been assigned to him subsequent to January 24, 1983. 

Br. Gerjuoy- declined to rule upon said rrotion and reccmrended that 

intervenor's counsel file a notion for Reconsideration by the Board En Bane. 

On Harch 2, 1983 tl1e intervenor filed a Ibtion for Reconsideration by the Board 
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En Bane of said order. Due to scheduling difficulties hearings by the board 

en bane are rarely held in any matter and would not seem appropriate for an 

issue such as this which has little or no programna.tic impact. Nevertheless, 

interv~or' s notions (neither of which has been answered in a t..i.lrely manner by 

either the appellant· or DER) raised certain legal and factual issues which Mr. 

Gerj uoy has asked tli.e undersigned, as author of the Sanctioning order, to 

address. 

The board is not persuaded that the due process clause of the UnitErl 

States Constitution precludes the i.Inp:)sition of sanctions without a prior hearing. 

This_board has frequently granted notions for sumnary judgment and notions to 

dismiss without hearings and this practice has been explicitedly blessed by 

Carm::mwealth Court. If a case can be dismissed ~thout hearing the lesser 

sanction i.rrq:;x:>sed in the instant matter would plainly not violate the due process 

clause. 

The undersigned is, hCMever, persuaded by the affidavit of intervenor • s 

counsel that 1) counsel was unaware of the issuance of pre-hearing order no. 1 to 

Stout Coal Carpany and 2) his office did not receive the reissued pre-hearing 

order no.· 1 (which was shown on its face as being sent to Stout Coal Canpany) • 
1 

Given this uncontested affidavit the undersigned agrees that the im-

position of any sanctions upon Stout for its failure to romply with said pre­

hearing orders was ill advised. In ronclusion I feel ccmpelled to state that 

the· sanctions order was certainly not rreant to denigrate either the character or 

canpetence of intervenor 1 s rounsel (which qualities are held by rre in high 

esteem) . 

1. Intervenor 1 s M::>tion for Reronsideration En Bane further alleges that 
Randy Stout, President of Stout Coal Carpany denied receipt of either pre-hearing 
order. Since this hearsay stat.errent is not supported by Mr. Stout's affidavit 
it.has little weight. 
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A sincere apology is offered. for any inconvenience or annoynance my 

sanction order has caused Mr. Picadio. · 

ORDER . 

.AND NOiV, this 21/14 da:y of March, 1983, the sanction order of Janucuy 

24, 1983 is cancelled. 

DATED: March 24, 1983 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
Robert P. Ging, Jr. , Esquire 
Anthony P. Picadio, Esquire 

· ENVIRONME:N'TI\L HEARING OOARD 

DENNIS J. S 
Chainnan 
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- B.B.S. OOAL C0-1PANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
{717) 787-3483 

Docket No. 82...:. 276-G . 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTIUON AND ORDER 

':illl.s appeal was filed and perfected on November 10, 1982. On 

November 15, 1982, in accordance with our usual practice, Pre-Hearing Order 

No. 1 was issued, requiring the appellant to file his pre-hearing :rrer.orandum 

on or _before January 31, 19sj. On February 22, _1983, ·no pre-hearing r.-ei!Orandum . . 

having been received, the Board sent Appellant a certified letter, return 

receipt requested, advising Appellant that unless its pre-hearing rre.rrorandum 

was filed by !-1arch 7, 1983, t..l!e Board might apply sanctions under its Rule 21.124, 

including dismissal of the appeal. The receipt showing that the Board's 

February 22, 1983 letter had been received was retu.."11ed to the Board dated 

February 23, 1983. As of this date Jlppellant's pre-hearing merrora..'1dum has not 

been filed. 

Previously, rroreover, on Janua_ry 28, 1983 DEE had filed a r:btion for 

Judgment on t..~e Pleadings in this IT'.atter. On February 2, 1983 the Board \-.rrote 
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. ,, 

Appellant, by ordinary nail, informing Appellant that its response to the 

aforesaid Motion for Judgment on the Pleadings must be filed on or before 

February 21, 1983. As of this date Appellant has made no response to DER's 

Motion for Judgment on the Pleadings. 

Under the circumstances, we v.uuld be justified in dismissing this 

appeal by granting DER' s notion. However, we prefer to dismiss under 25 Pa. 

Code §21.124, for "failure to abide by a Board order," as we warned. we migtlt 

do in our February 22, 198 3 letter. By so ruling, dismissal of this action 

carries no implications whatsoever about the merits of DER's notion, even though 

We recognize that in acrordance with 25 Pa. Code §21.64 (d) we are entitled to 

treat as admitted all relevant facts stated in DER's motion. 

ORDER 

WHEREFORE, this 25th day of March 1983, the arove-captioned appeal 

is dismissed. 

DATED: March 25, 1983 

cc: Bureau of Litigation 
Joel R. Burcat, Esquire 
Phillip Brown 

ENVIRONMENTAL HEARING BOARD 

/Y~4£t&~ 
DENNIS J. · HARNISH, Chairrran 
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CO/HMO.VWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PE::'-i:-:SYLVANIA 17101 

(717) 787-3483 

V7ES'IERL'\l HICKORY COAL Cet1PANY 

. v. 

COlvtMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Docket No. 82-141-G 

SUR ~DTION FOR ARGUMENT BEFORE THE BOARD EN BANC 

The hearing on the rrerits of this appeal was held on December 14, 1982. 

At the termination of the hearing, a briefing schedule was set up. By March 7, 

1983, all permitted briefs had been filed. On .March 14, 1983, Appellant filed 

a I-!otion fo:r Argument Before the .Board En Bane, alleging that there are issues 

of first impression in this appeal, whose outcome will have an effect upon the 

statewide coal indust.ry~ The !-:lotion, these allegations, and oral argument before 

a single Board member as well as before the Board en bane are oprosed by DER. 

DER p:Jints out t.ha t. t.he Eoard 1 s . rules and regulations, 25 Pa. Cou.-= 

§21.92, require that motions for oral argument be filed within five days after 

hearing and prior to adjudication. 1\.ppellant 1 s rrotion has been filed prior to 

adjudication, but. much later than five days after hearing. On this basis we 

deny the notion. 
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However, we believe that our broad powers pennit us to order oral 

argtnnent.on our mvn IIDtion. Therefore, though the m:_;tion was filed late, we 

would have granted it had we agreed with Appellant's allegations about the 

irrqx:>rtance of this appeal. But we are inclined to go along with DER' s view 

that this appeal, though not inconsequential, is not IIDre irrpJrtant than rrany 

before us. 

Finally we note that the Board's rules provide for oral argument en 

bane only on rehearing or reconsideration. 25 Pa. Code §21.122. Again, we 

believe we may ask for oral argument en bane whenever we deem it necessary to do 

so. However, Section 21.122 reflects the fact that the Board, already oven-.urked, 

could not function if it were to take the time to hold hearings en bane in any 

but very exceptional circumstances. 

ORDER 

WHEREFORE, this 25th day of March 1983, it is ordered that: 

1. Appellant's rrotion to l"K>ld oral argurrent before the Board en bane 

is rejected. 

2. The Board reserves the right to ask for oral argument on its own 

notion, before the undersigned or before the Board en bane, if further perusal of 

the parties' briefs should convince the Board such oral .argument would be useful. 

DA'IED: March 25, 1983 

cc: Bureau of Litigation 
Stanley R. Geary, Esquire 
Bnmo A. Muscatello, Esquire 

ENVIIDNMENTAL HEARING BOARD 

ECWARD GERJUOY, Member 
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' 
CO/HMONWEALTH OF PENNSYLVANIA 

ENVJRONf\.tENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

CO~·r.Dr-.~·JEALTH OF PENNSYLVA.l\JIA 
P.ENIJSYLVANIA GAME CON~1ISSION 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GANZER SAND & GRAVEL, INC., Permittee 

Docket No. 82-284-G 

OPINION AND ORDER SUR 
PETITION 'IO ABEND GROUNDS FOR APPEAL 

On November 1, 1982, DER issued Solid vJaste Pennit No. 300795 for 

construction of a 40-acre residual waste landfill to the permittee, Ganzer 

San? & Gravel ("Ganzer"). On November 22, 1982 the Corrrronv1ealth of Pennsylvania 

Galt€ Comnission ("Corrrnission") ti.rrely appealed issuance of this permit, alleging 

inter alia that operation of the permit would allow acid and other contaminating 

material "to leach into the important wetlands imnediately adjacent to the 

penni tted site. " 

On l·1arch 1, 1983, the Commission petitioned for leave to arr.e.1d its 

grounds for appeal in this matter, alleging that during the course of discovery 

tl1e Gorrnrission had learned the following facts: 

1. On April 15, 1982, the Erie County Health Departrrent 

("Erie"), pursuant to Section 504 of the Solid Haste Ba.nagerrent Act of 1980, 
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35 P.S. §6018.504 ("ffi'wlA"), objected to issuance of the aforerrentioned permit 

because .Erie thought the design would allow leachate "breakout" near the north 

end or east side of the subject fill. 

2. On September 1, 1982, Erie withdrew its objection to 

issuance of Permit No. 300795 provided the permit w:>uld include a condition: 

•.. that the applicant will provide proper . 
control and disposal of any leachate that 
may develop. 

3. The aforesaid condition was not included in Permit No. 

300795 as actually issued. 

4. DER did not publish .in the Pennsylvania Bulletin its 

justification for overriding Erie's recorrmendation of September 1, 1982, although. 

such publication is required by Section 504 of the SWMA. 

Based on these allegations, the Cornnission wishes to amend its grounds 

for appeal to include the additional grounds that DER has violated Section 504 

of the SWMA. The other parties have objected to such arrendment, arguing: 

a. 'Ihe Comnission does not have standing to raise the issue 

.of alleged noncompliance with Section 504 of the SWMA. 

b. The amendment is untimely; March 1, 1983, when the 

petition to arrend was filed, is rrore than 30 days past the deadline for filing a 

Notice of Appeal under the Board's rules. 25 Pa. cOde §21.52(a). 

'l11e Board agrees with each of these objections. The Corrmission is not 

an entity whose reccmrendations on a solid waste permit must be taken into 

account by DEK under Section 504 of the SWMA. The Corrmission has made no claims 

that DER' s alleged violation of Section 504 of the ffivr-1A has injured the Com-

mission in a::.y way sufficient to confer standing under Pennsylvania law. See 
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Concerned Ci-:.izens of Rural Ridge v. DER,_ EHB DJcket l':b. 82-100-:G, Opinion arrl 

Order issued ;;oveml::::er 22, 1982 and Concerned Citizens Against Sludge v. DER and 

City of Phil~:::":elphia, PenrJttee, EHB I:bcket N::>s. 82-220-G and 82-221-G, Opinion 

and Order iss·..led February 9, 1983. 'Ib paraphrase this Februa:ry 9, 1983 Opinion 

arrl Order (see pp. 5 and 6), nowhere in the SW!>'lA is there any indication that the 

Pennsylvania legislature intended that the Commission would act as a private. or 

Comron<~v-ealth a.ttorney general, looking over DER's shoulders as DER ·administered 

them~. 

Therefore the Cormnission lacks stand~ng to raise the issue of alleged 

roncompliance with Section 504 of the S'Wf.'JA. In addition, the amendment--insofar 

as it attempts to introduce an entirely new ground for appeal--does appear to be 

untimely, al t'lough the record does not show precisely when the· filing period 
. (1) 

·. permitted urrler 25 Pa. Code §21.52 (a) expired. · · 

Des;>i te the preceding, however, we shall rot bar the Commission from 

presenting e\-idence concern.L"1g the fOSSible need for a permit condition of the 

sort Erie recr .... -.ested (see allegation 2 listed above) provided the requirements of 

our Pre-Heari.."'"l<J Order NJ. 1 are rret. One of the Corrmission's objections to 

the permit, stated in its original N::>tice of Appeal, is: 

The permit ~uld allow acid and other. contaminating 
material to leach into the important wetlands irnr 
mediately adjacent to the permitted site. 

·The need for "proper control and disJ;Osal of any leachate that may develop" is 

well within the l:oundaries of subjects the Commission would J::::,e permitted to 

address, once it had filed a N::>tice of Appeal containing the objection just 

quoted. As \·,B have explained in Township· of Indiana et al. . v. DER, DJCket "tbs. 

1. Acco!"ding to Section 21.52(a) the appeal must J::::,e filed with the Eoard 
within 30 days after the party appellant has received written notice of the DEH: 
action appealed from. By NJvember 22, 1982, when the Comnission filed its appeal, 
rotice of the permit issuance sorrehow must have reached the Corrmission. 
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82-099-G and 82-100-G, Opinion and Order issued September ~5, 1982: 

[T] his Board customarily penni ts appellants 
to offer arguments and testimony concerning 
objections (to DER' s complained-of action) 
which have not been listed in the original 
Notice of Appeal, provided proper notice of 
such ar~Jments and testimony has been given 
in appellant's pre-hearing memJrandum. . . This 
Board practice is consistent with the letter 
and intent of 25 Pa. Code §21.5l(e) which 
recognizes that in appeals to this Board--
which so often involve highly technical issues­
the appellant frequently cannot be expected 
to fully articulate the grounds for his appeal 
until he has had the opp:::>rtuni ty for discovery. 

ORDER 

AND NOW, this 29th day of March 1983, it is ordered that: 

1. The Corrrnission' s Petition to Amend its Grounds for Appeal in this 

matter is rejected. 

2. Assuming there is compliance with the requirements of our Pre-

Hearing Order No. 1, the Corrmission will be -permitted to present evidence con-

cerning the possible need for a penni t condition "to provide proper control and 

disposal of any leachate that may develop" during operation of the landfill 

which is the subject of this appeal. 

DATED: March 29, 1983 

cc: Bureau of Li t.igation 
Howard J. \'Vein, Esquire 
Paul F. Burroughs, Esquire 
Stuart M. Bliwas, Esquire 
v1illiam J. Kelly I Esquire 
Daniel Brod<i, Esquire 
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'Ih'ILIGHT HIDUSTRIES 

. v. 

CO/'vU.tONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING llOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

Docket No. 81-167-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER RE 
OVERDUE STAWS REPORTS 

On December 9, 1982 this rratter was continued until February 4, 1983; 

on or before that date the parties were to file a report concerning the status 

of their settlement negotiations. 

As of this date, neither party has filed the requested status report. 

'Ihe Board has no wish to force the parties to a hearing on the merits if they 

genuinely are engaged in settlement negotiations. But in the absence of regular 

status reports, the Board has no way of deciding whether a hearing on the merits 

should be scheduled. Furthe.:more, the .Board is in no m::xJd to spend its time 

reminding the parties that status reports are due. 

ORDER 

WHEREFORE, this 30th day of r--Jarch, 1983, it is ordered that: 

1. This matter is continued to Vurch 30, 1984, one year from now. 
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2. At that tirre, if nothing further has been heard from the parties, 

this appeal \vill be marked discontinued without prejudice on grounds of inactivity; 

no further notice of possible discontinuance on grounds of inactivity will be 

sent to the parties. 

3. Either party wishing to terminate its settlerrent negotiations, and 

to proceed to a hearing on the neri ts, has the responsibility of so informing 

the Board. 

4. The Board no longer requires, nor desires, status reports from 

the parties. 

DATED: Ma.rch 30, 1983 

cc: Bureau of Litigation 
Heru:y McC. Ingram, Esquire 
D:mald A. Brown, Esq. 

ENVIRONMENTAL HEARING BOARD 

EI:MARD GERJUOY 
M.:mber 

Fred S. Shaulis, C.E.O., PBS Coals, Inc. 
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COMMONWEALTH OF PENNSYLVANIA 

E!~VIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HA:R:RISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

BE'l'HI..EHF!1 HINES CORPORATION 

. v. . . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and UNITED ~1INE OORKERS OF Ar1ERICA, Intervenor · 

··Docket No. 82-067-G 

OPINION AND ORDER StJR 
REOPENING OF PROCEEDINGS 

The procedural history to February 1983, of this appeal filed by 

Bethlehem on February 26, 1982, has been SU!Tlrerized in an Opinion and Order Sur 

.r.Dtion For Surmary Judgrrent at the above docket number, issued February 16, .1983; 

therefore this procedural history will not be rer::eated here, except as required 

for the purp:>ses of the instant Opinion and Order. 

On February 9, 1983, a·fter tw:J full days of hearings on this matter, 

Bethlehem and DER announced at the opening of a third hearing day that they 

expected to be able to reach a settlement satisfactory to the two of bleiu, but 

that b~ey did not expect Intervenor United ~..ine V'lorkers of Arrerica ("UI-:lV-1") to 

join them in the settlement. Nevertheless, Bethlehem and DER asked the Board 

rrember _gonducting the hearing to suspend the hearings pending settlement 

negotiations beb.veen Bethlehein and DER. 
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UMW strongly opposed suspension of the hearings for the aforesaid 

purpose,· arguing .that no settlerrent which excluded UMiV could be valid. However, 

the hearing examiner did suspend the hearings pending settlement negotiations 

between Bethlehem and DER. The hearing examiner grounded his ruling on 25 Pa. 

__ Code §21.120,. which reads: 

21.120. Termination of proceedings. 
(a) In all cases where a proceeding is sought 

to be terminated by the parties as a result of a 
settlement agreement, the terms· of such settlement 
shall be submitted to the Board for approval and 
the major substantive provision thereof shall 
simultaneously be published in the Pennsylvania 
Bulletin. Such settlerent, unless the tenns of the 
settlement itself provide otherwise, shall be effec­
tive i.mrediately upon approval by the Board subject 
to reopening if an objection is filed as set forth 
below, and upheld by the Board. Any aggrieved party 
objecting to the proposed settlement may, within 
20 days after publication, appeal to the Board in 
accordance with these rules and request a hearing 
on its objections. 

(b) o • o The Environmental Hearing Beard is 
ell"p)Wered to approve this settlement which becomes 
final if no objection is timely made. 

According to the hearing examiner, this Section 21.120 of the Board's rules, 

giving UMW the right to appeal any prop::>sed settlerrent between DER and Bethlehem, 

sufficiently protects tM-V's rights in this matter. Under the circumstances, in 

the hearing examiner's view, ~ t would be unfair--to DER, Bethlehem and the Board-:_ 

to refuse Bethlehem and DER the opp::>rtunity to core up with what even UMW might 

agree· is a fair settlement, thereby sparing all the parties and the Board many 

time-wasteful days of hearings. 

On Marcl_l 23, 1983 DER and Bethlehem filed their prop::>sed settlerrEnt 

tvith the Board, in the form of a Consent Order and Agreement. A Notice of 

Termination of Proceedings, for publication in the Pennsylvania Bulletin in 
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satisfaction of the notice requirements imposed by 25 Pa. Code §21.120, 

accompanied the proposed settlement; this Notice has been fo:rwarded to the 

Pennsylvania Bulletin for publication. In the rreantine, UMW has filed a 

Petition to Disapprove the Proposed Settlement, and also has filed an 

accompanying Motion to Quash the Aforementioned Notice of Termination of 

Proceedings. We row will rule on this Petition and accompanying M:>tion, 

taking advantage of the various merroranda of law th~ parties have filed in 

SupfX)rt of their respective positions on the rrerits and legal effect of the 

proposed settlement. 

We deny tM\1' s M:>tion to Quash the Notice of Termination. 'Ihe Board 

startd$ by its previouS ruling that it is lawful, and no violation of UMW's 

rights~ for DER and Bethlehem to seek a settlement bet.w=en themselves of their 

differences in this matter. Granted the correctness of that earlier ruling, 

publication of the Notice is required by 25 Pa. Code §21.120 (a). 

'!he Board also rejects UMW's Petition to Disapprove the Proposed 

Settlerrent, insofar as this Petition rna.intains the Board had no right to 

suspend hearings before UMW could present its case,_ pending settlement negotia­

tions between DER and Bethlehem. However, this Petition of UMW' s also raises 

substantive objections to terms of the proposed settlement, e.g , "to the 

excessive nurr.ber of vehicles which would be operating" and ·to "the absence of 

any consideration of the number of vehicles from Mine No. 51 which would 

regularly be on Mine No. 60 haulage." We regret that UI.W did not find the 

proposed settlement unobjectionable, but UMW certainly is entitled to bring 

such objections to the Board's attention befor~ the Board decides whether or not 

to approve the proposed settlement. 
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'Iherefore, in the interests of expediting resolution of the rerraining 

issues in this case, we shall regard ~~·s aforesaid Petition to Disapprove the 

Prop:Jsed Settlement as an appeal of the prop::lsed settlement under the authority 

of 25 Pa. Ccxle §21.120. The new appeal will be consolidated with the instant 

ap~l, under_: the sarre cal2_t~<_:m _and docket nu:nOOr. The record already rrade in 

the instant appeal, including all evidence presented at the tvlO days of hearings 

February 7-8, 1983, will be rrade part of the record on UMW' s apf:eal of the 

pror:::osed settlement._ Hearings, giving uMv the opportunity to present its case 

against the proposed settlement, will be scheduled in the near future. In this 

new appeal, the burden of proof and the burden of proceeding will be ur;on UMW. 

25 Pa. cbde §21.10l(c) (4). 

Because all the parties filed pre-hearing memoranda before hearings 

were held on Bethlehem's Februacy 26, 1982 appeal which initiated this controversy, 

because the parties have had the benefit of numerous exchanges of views on the 

need for a dispatcher in the mine on all shifts (the key issue in the controversy, 

see our Februacy 16, 1983 Opinion and Order at .this docket number), and because 

the testimony UMW wishes to present is clearly stated on pp. 6-8 of UMW's r~­

randurn of Law ill Support of Petition to Disapprove Settlement (filed March 21, 

1983), we shall not require pre-hearing ~randa from the parties, again in the· 

interests of expediting resolution of the rerraining issues in this case. At the 

to-be-scheduled hearings, UMW will be limited to presenting the testir.-ony just 

described; each of the other parties will be limited to presenting evidence which 

is gerrrane to the issues UMW raises but which is not purely repetitive of evidence 

that party already has presente? (at the February 7-8, 1983 hearings). 
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Our Order (see below) ernbcx:lies the rulings stated supra, 'but does 

· give each party the opportupity to protest those rulings it deems prejudicial 

to its abilities to properly present. its case at the forthcoming hearings. 

ORDER 

WHEREFORE, this 31st day of March 1983, it is ordered that: 

1. tJMrJ' s MJtion to Quash the Notice of Tennination o~ Proceedings 

is rejected. 

2. 'lM'J•s Petition to Disapprove the Proposed Settlement is rejected 

as such. 

3. Hov.ever, ~· s Petition to Disapprove the Proposed Settlement is 

accepted by the Board as an appeal, under the authority of 25 Pa. Code §21.120, 

of the proposed settlement filed by DER and Bethlehem. 

4. '!his new appeal will be consolidated with the arove-captioned 

. matter, under the identical caption. 

5. The record already ma.de in the above-captioned matter, including 

all· evidence presented at the tw:) days of hearings February 7-8, 1983, will be 

made part of the record in T.M'i1 1 s appeal of the proposed settlement. 

· 6 •. Hearings on UMW' s appeal of the proposed settlement will be 

scheduled in the near future. 

7. In this new appeal, the burden of proof and the burd2n of proceeding 

will be on UMW. 

8. Pre-hearing memoranda for these forthcoming hearings will not 

be required. 
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9. At the forthcoming hearings, UMW will be 'limited to presenting 

the testirrony described in pp. 6-8 of UMW' s MeiiDrandum of Law in Support of 

Petition to Disapprove Settlement (filed March 21, 1983), unless UMW does file 

-- -a pre-:-hearing :rtErrorandum as -pe:rmitted by paragraph 11 infra. 

10. At the forthcoming hearings each of the other parties will be 

limited to presenting evidence which is germane to.the issues UM~ raises but 

which is not purely repetitive of evidence that party already has presented 

(at the February 7-8, 1983 hearings). 

11. On or before April 11, 1983, UMW may, if it wishes, file a 

p,re<-hearing rrerrorandum describing any additional evidence--beyond that already 

pe:nnitted, see paragraph 9 supra--UMW seeks to present at the forthcoming 

hearings. 

12. On or before April 11, 1983, either or both of the other parties 

may petition the Board for permission to present evidence beyond the limitation 

stated in paragraph 10 supra; such petitions must be specifically pleaded. 

13. Notwi ~standing any of the preceding paragraphs in this Order, 

the Board reserves its usual rights, under the Board's rules, e.g. , 25 Pa. Code 

§21.90, to control the forthcoming hearings. 

DATED: March 31, 1983 

cc: Bureau of Litigation 
Dennis W. Strain, Esquire 
R. Henry Mx>re, Esquire 
Robert S. Whitehill, Esquire 

ENVIRONMENTAL HEARING BOARD 
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ELZIE E.· LAVERY 

. v. 

COJ.!MONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

22l NORTH SECOND STREET 
THIRD FLOOR 

R-\RRISBURG,PENNSYLYANIA 17101 
(717) 787-3483 

•· . 
. -· 
. . 
. 

- . 

Docket No. 82-158-G 

COMMONWEALTH OF -PENNSYLVANIA 
DEPARTMENT OF ENVIRONME.>lTAL RESOURCES 

OPINION AND ORDER RE 
FAJLURE '10 WITHDRAW APPEAL 

on July 2, 1982, Elzie E. Lavery ("Lavery") filed this appeal of DER Is 

letter to Lavery, dated Jm1e 1, 1982, forfeiting a surety bond in the arrom1t of 

$5,700 because Lavery allegedly had failed to correct violations on his surfaee 

mine oper~tion. 

On July 7, 1982, the Board, pursuant to its usual practice, sent Lavery : 
- . 

Pre-Hearing Order No. 1, advising Lavery that he must file his pre-hearing rrerro-

randum on or before September 20, 1982. On September 28, 1982, no pre-hearing 

:rrerrorandum having been received, the Board wrote Lavery's counsel by certified 

mail that the pre-hearing merrorandum was overdue, and that Lavery's failure to 

file its pre-hearing rnerrorandum by October 8, 1982 would risk default of Lavery's 

appeal under the Board's rules. 25 Pa. Code §21.124. 

On October 6, 1982 the Board received a letter from Mr. Lavery's 

counsel, written in response to the Board's September 28, 1982 letter. Mr. Lavery's 
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comsel clai.-:ed that neither he nor his client were aware that this apt::eal was 

before this Board, or that a pre-hearing rre~randum had been due on September 20, 

1982. On October 13, 1982 the Board replied to Lavery's counsel. The Board 

agreed to gi~B Lavery a further extension of time to file his pre-hearing memo-

randum, provided Mr. Lavery and his attorney filed a SWJm affidavit that they 

never had received our Pre-Hearing Order No. 1. Such an affidavit, dated 

~tober 15, 1982, was filed with the Board on October 20, 1982 . 

. In the neantirre, on October 14, 1982, the Board received a letter from 

DER's counsel, advising the Board that settlenent of this apt::eal was being . . 

negotiated and, on behalf of roth DER and Lavery, asking for a 60-day oontinuance 

pending settlenent negotiations. On October 22, 1982 the Board rrore than granted 

this request; Lavery was given until January 14, 1983 to file his pre-hearing 

l!El!Orandum, and the parties were asked to :rep:lrt to the Board on or before· 

January s,· 1983 concerning the status of their settlement negotiations. 

On January 4, 1983 DER' s counsel filed the requested status report. 

She stated that a settlement document had been prepared and was being reviewed, 

and asked· for another continuance until January 19, 1983. On January 11, 1983 

the E>oard granted this request, but extended the continuance until January 24, 

1983; on or before that date Lavery-whose task it was to prosecute his aPfeal 

but who had not been heard from since filirig his affidavit on October 20, 1982--

was to file a rep:lrt on the status of the settlenent negotiations. 

Nothing further was heard from the parties until February · 28, 1983. 

On that date the Board received a letter from DER's counsel stating that a 

settlerrent of thi_s appeal finally had been reached. The letter said, "I expect 

that Mr. Lavery will be advising the EHB that he will be withdrawing his apfeal." 
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However, no such advice has been received from Iave:ry or his counsel. 

No continuance past January 24, 1983 ever has beeh requested or granted; since 

January 24, 1983 :r.avery has been in ·default on the pre-hearing rrerrorandum whose 

previous default had been forgiven on the basis that he had not received our 

Pre-Hearing Order No. 1. The Board has not received a copy of the settlerrent 

for approval, as _seemingly is required by 25 Pa. COde §21.120 (a), nor are we 

aware that Section 21. 120' s reguire.rrent::; for publishing the substantive pro­

visions of the settlerrent in the Pennsylvania Bulletin have .been rret. 

Under the circumstances, the Board is somewhat at ~ loss how to 

proceed. The fa?ts we have recounted surely justify our dismissal of Lavery's 

appeal for failure to obey the Board's rules. 25 Pa. Code §21.124. On the other 

hand, it is apparent that some settlement of this appeal, to the mutual satisfac­

tion of Lavery and DER, has been reached. We hesitate to take an action which 

will 1mfairly prejudice Lavery's rights in this settlement. However, not having 

seen the· settlement, we must assu:rrE that it does fall under 25 Pa. Code §21.120, 

and therefore .that the settlement is not binding upon this Board until Section 

21.120 is complied ~thi if this assumption (and our inference therefrom) is 

correct, then our dismissal of Lavery's appeal might be the only resolution of 

this controversy the Board "V<'Duld be willing to enforce. 

Therefore, we will not dismiss Lavery' s appeal at this tirre. However, 

we have no intention of continuing to spend our time reminding the parties that 

filings of one sort or another are due. Consequently, we are continuing this 

matter for a jtear, during which tirre at least one of the parties "t>~ill have to take 

the appropriate steps to get this appeal off our roster; if nothing is done in a 

year, ~ will -.. ;ithdraw the appeal without prejudice on our own IIDtion, on gn:n.mds 
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of inactivity. We stress our belief that in not dismissing Lavery's appeal 

with prejudice, for failure to obey the Board's rules, v.B are being rrore than 

generous to Lavery. Although DER has been sorrewhat inattentive to the tirre 

deadlines we have set, the primary source of the Board's difficulties and 

_ _v.las-tage of t,tme during the S:9lJ!Se of this appeal has ~n Lavery' s alrrost 

complete disregard of our deadlines and of our rules. 

ORDER 

WHEREFORE, this 1st day of April, 1983, it is ordered that: 

1. IJhis matter is continued to April 2, 1984, one year from now. 

2. At that tirre I if nothing further has been heard from the parties r 

this appeal will be marked discontinued without prejudice on grounds of 

·inactivity; no further notice of possible discontinuance on grounds of in-

activitY will be sent to the parties. 

3. It is the parties' responsibility to ensure that termination of 

this appeal because .a settlement agreement has been reached is carried out in 

accordance with applicable rules and regulations. 25 Pa. Code §21.120. 

DA'IED: April 1, 1983 

cc: Bureau of Litigation 
Diana J ~ Stares, Esquire 
Arthur P. 'Ibnozzi, Esquire 

ENVIroNMENTAL HEARING BOARD 

EJAVARD GERJUOY, M2rrber 
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DENNIS J. HARNISH, CHAIRMAN 
ANTHONY J. MAZULLO, JR., MEMBER 
EDWARD GERJUOY, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
ZZI NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

ro~TH OF PENNSYLVANIA ) 
DEPAR'IMENT OF ENVIRONMENTAL RESOURCES, ) 

Plaintiff ) 
v. 

PENNTECH PAPERS, INC. , . 
Defendant 

) 
) 
) 
) 

PENNTECll PAPERS, INC. ) 
)'' 

v. ) 
) 

a::MM)NWEALTH OF PENNSYLVANIA ) 
DEPARIMENT OF ~VIIDNMENTAL RESOURCES ) 

Ibcket .No. 82-058-cF-G 

Ibcket No. 82-085-G 

OPINION AND ORDER RE 
OVERDUE STATUS REPORI'S 

l\ol, DIANE SMITH 
SECRETARY TO THE BOARD 

On February 19, 1982, DER filed. a complaint for civil penalties <....gainst 

Penntech Papers, Inc. ("Penntech"), under Docket No. 82-058-CP-G. On March 16, 1982 

Penntech filed the independent but related appeal docketed at No. 82-085-G. 

Thereafter numerous continuances were granted by the Board in roth these 

appeals, for the purpos~--so the parties averred--of permitting settlement negotiations. 

In particular, such continuances were granted, in one or roth of these matters, on 

September 20, 1982, on Octol:er 28, 1982 and on Noveml:er 17, 1982. On November 16, 

1982 DER's counsel informed the Board that settlement negotiations had been unsuccess-

ful, and that DE...~ therefore wished to bring No. 82-058-cF-G to trial. Accordingly, 
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on November 24, 1982, the Board ordered the parties to complete discovery and other 

necessary preli.tllinaries to trial on or before January 3, 1983. 

On November 26, 1982, however, the Board received a letter from Penntech 

dated November 23, 1982, informing the_ Board that settlement negotiations again 

were being actively pursued. This November 23, 1982 assessment of the situation 

was affinned by Penntech in a letter dated D:cernber 3, 1982, and by DER in a letter 

dated D:cember 10, 1982. Therefore, at the parties' request, on D=cember 15, 1982 

the Board granted a new continuance until January 23, 1983. On or before January 23, 

1983, if the settlement negotiations still were under way, Penntech was to file a 

re:pJrt on their status. The parties were asked to promptly info:rm the Board \':hen 

the settlement agreement was signed, or when negotiations broke down. 

On January 27, 1983 DER' s attorney informed the Board by telephone that 

negotiations were continuing, and that the Board "should hear in a couple of weeks." 

On February 28, 1983, DER' s attorney again infonred the Board by telephone that 

negotiations were continuing, but that he "was going to write very soon." Nothing 

has been heard £rom Penntech since its aforementioned December 3, 1982 letter. 

The Board certainly has no wish to force the parties to a hearing on the 

merits of either of these cases if genuine settlement negotiations are continuing. 

On the other hand, the Board is in no rroOd to spend its time reminding the parties 

that s~tus reports are due. The Board already has expended a great deal of ti.rre 

in bringing these cases to their present inconclusive state. 

OR'DER 

WHEREFORE, this lst day of April, 1983, it is ordered that: 

1. This matter is continued to April 2, 1984, one year from now. 
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2. At that tirre, if nothing further has been heard from the parties, 

the complaint at 82-058-CP-G and the· apr:eal at 82-085-G will be marked discontinued 

without prejudice on grounds of inactivity; no further notice of p?ssible discon-

tinuance on grounds of inactivity will be sent to the parties. 

3. Either party \vishing to tenni.nate its settlerrent negotiations, and to 

proceed to a hearing on the merits of either or l::oth of these matters, has the 

resp::>risibili ty of so infonni.ng the • Board. 

4. The Board no longer requires, nor desires, status rep::>rts from the 

parties. 

DATED: April 1, 1983 

cc: Bureau of Litigation 
Michael E. Arch, Esquire 
John J. Kerr, Jr. , Esquire 

ENVIRONMENI'AL HEARING BOARD 
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OLD HOME W\NOR 

~\. C. LEASURE_ 

. v. 

( ~ 
CO/HMONWEALTH OF PENNSYLVANIA 

ENVJRON:"r1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket Nos. 82-006--G 
: 82-007-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRO~'iMENTAL RESOURCES 

OPllUON AND ORDER SUR 
PETITIONS FOR SUPERSEDEAS 

w. c. Leasure ("Leasure") is president of Old Herre I>1anor, Inc. ("OHM''), 

a Te.."<:as corporation registered. to do business in the Comrrom.;eal th of Pennsylvania. 

OHH is the perm.i ttee of a number of mine drainage penni ts and mining permits . 

issued by DER. 

On December 23, 1981, DER issued art Order to Leasure and OHN, requiring . 

the performance of various measures allegedly necessary to correct conditions 

existing on the sites of 16 mining operations; these measures included, e.g., 

reveget:ating and the submission of performance bonds .. 

On January 7, 1982, OHH and Leasure filed independent (though obviously 

related) appeals from DER's Order, accompanied by ~titions for supersedeas. On 

January 18, 1982, Leasure filed a rrotion to vacc::.te DER's Order insofar as it 

a~~lied to Leasure. The allegBd grounds for this motion to vacat0 largely 
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overlapped the alleged grounds for supersedeas alleged in LeasUre's petition. 

On April .12, 1982, after receiving rrenoranda of law from the parties, 

this Boc:ird rejected Leasure '·S notion to vacate DER 1 s Order of Deceml:::er 23, 1981 

(insofar as it was directed against Leasure), although the Board conceded that 

rrany of :Lea~ure 1 s argurrent~_ h~d rrerit; the !30ard state? that it might be willing 

to grant Leasure's notion at a later date, should DER, during the course of the 

hearings on the rreri ts of Leasure's appeal, fail to make various showings needed 

to counter Leasure's notion to vacate. 

Hearings on these supersedeas petitions began on April 13, 1982. On 

Jtme 3., 1982, the tenth day of these hearings on the supersedeas petitions, it 
.. 

l::ecane apparent that tl:le hearings were degenerating into full hearings on ,the 

rreri ts, and as such were not ser.ving the intended function of supersedeas hear-

ings. On June 4, 1982, therefore, at .a conference with the Board, the parties 

agreed to close their ·presentation of evidence on the supersedeas petitions. The 

parties further agreed to let the Board decide these supersedeas petitions on the 

basis of the evidence already sul::.mi tted and the parties' briefs. A detailed 

' stipulation to this effect, limiting the issues and the evidence which Y.Duld be 

pertinent to the Board's ruling on the supersedeas petitions, was filed by the 

parties on July 12, 1982. In pertinent part, this stipulation reads as follows: 

4 ••• [N]o decision by the Board shall be rendered 
deciding whether: 

a. environrrental harm is occurring or will occur 
if a supersedeas issues; . 

b. there is an envi:tonnental necessity for com­
plying with the actions required of Appellants under 
DER's appealed from Order. 

c. the tirre periods for completing the specific 
actions required in the Departrrcnt 1 s Order ... are 
reasonable. 

5 ... [B]ecause the issues to be decided have been 
denominated legctl issues, ... , the Bocl.rd shall not deny 
either of Appellants' supersedeas r~titions because 

-397-



Apf'E!llants have not yet introduced evidence of 
the elements set forth in 25 Pa. Code §21.78. 

6 •.. [T]he parties' briefs •.. will concentrate 
primarily on the legal issues which ... can be 
detenninative of one or both of the SUJ?ersedeas 
petitions when the issues described above are 
disregarded and not made a subject for decision 
by the Board. 

On July 12, 1982 the Board embodied this stipulation of the parties 

in an Order setting up a briefing schedule for filing briefs on the SUJ?ersedeas 

petitions. 'lhe briefs now having been filed after many continuances, we here-

with proceed to rule on· these · SU];)ersedeas petitions. 'lhe bases for our rulings 

will be as the parties have stipulated and we have ordered on July 12, 1982, 

namely the likeiihood of the petitioner prevailing on the "determinative" 
I 

(Le., dispositive) legal issues. Because the issues· in the ~ petitions are 

not identical, although they .ao largely overlap, we shall examine the petitions 

separately, starting with. OHM's. 

I. Old Home r.:Ianor' s Petition 

A. · Whether the 1980 Version of Sr.iCRA Governs. 

'Ihe Decerrber 23, 1981 Order issued by DER included the finding: 

G. Leasure and OHM have committed violations of 
the Surface Mining Conservation and Reclamation 
Act, Act of May 31, 1945, P.L. 1198, as amended, 
.52 P. S. §1396 .1 et seq. , the Clean Streams Law, 
Act of June 22, 1937, P.L. 1987, as 'amended, 
35 P.S. §691.1 et seq., the RUles and Regulations 
of the BJB, and the terms and conditions of the 
above-referenced mine drainage and rrrrning permits. 

Apparently because of this language, OHH declares that OHM is being subjecteci 

to a retroactive {and therefore unla.wful) application of the 1980 version of the 
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Surface Mining Conservation and Reclamation Act (SMCRA), in that when the pennits 

~e issued the 1980 arrendrrents to the SMCRA had not yet been enacted. 

We haw several .comrents al:out the rreri ts of this argument of OHM's, . . ·. 

which we reject as a basis for gra,nting supersedeas. Before proceeding to the 

nerits of the_. argurr1ent, howeye:r, we note thai;:. OHW s original petition for super­

sedeas did not allege this retroactivity argurrent as a reason for seeking super­

sedeas. ·petitions for supersedeas are supposed to be pleaded with particularity. 

25 Pa. Code §21.· 77. . It \ias not the Board's expectation in encouraging the 

parties to reach the aforerrentioned stipulation, that wholly new legal theories, 

not_ previously advance<l for or against _granting supersedeas, w:::>uld be argued by 

the parties. It i$ true that the parties' stipulation includes, as an agreeCi 

issue to be briefed: "f. The statutes and regulations cont~lling this matter." 

BUt this bald reference to "the statutes and regulations contrOlling this matter" 

hardly suggests that retroactivity is to be the governing .principle in deciding 

which statute applies. · 

However, we need not and do ·not. rely on the preceding paragraph's rather 

teclmical procedural reason for rejecting OHM's thesis under present discussion. 

Iet us proceed to the rreri ts · of OHM's thesis. Then we find Oill-1' s position to be 

illogical. According to the language c:ruoted above from the ~cember 23, 1981 

Order, the alleged SMCRA violations were only a portion of the violations charged. 

~Vhether or not the SMCRA in its 1980 version had been violated, violations of 
•' 

"the Clean Streams Law, •.. the Rules and Rec;rulations of the EQB, and the terms 

and conditions of the above-referenced mine drainage and mining permits" surely 

could justify DEF.' s Order. Similarly 1 it is quite possible that DER' s Order 

\o.Ould be justified even if \•Je granted OHM's thesis that the 1972 version of the 

S1CRA should govern. For example 1 the Order's r.urrerous findings Lhat Oill-1 and 
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A.· 

Leasure "have failed to adequately revegetate" and "have failed to backfill to 

approxiroately original eontour" well might be justifiable under versions of the 

SMCRA in force even prior to 1966. See 52 P.S. §§1396.10 and 1396.11, repealed 

November 30, 1971, P.L. 554. 

Even setting aside this logical insufficiency, the Board disagrees 

with the legal premises of OHM's retroactivity thesis. OHM rests its argurent 

that the older versiori of the SMCRA should apply on Arrerican Casualty Corripany of 

Reading v. DER, 441 A. 2d 1383 (Pa. Orwl th 1982) . However., as DER correctly 

points out, Azrerican Casualty is concerned with the scope of the obligation 
.. 

undertaken by . a mine operator's surety, which scope--according to the court--

had to be based on the language of ·the surety's bonds; .American Casualty is not 

concerned with the scope of the obligations-which the 1980 and/or the 1972 ver­

sions of SMCRA .imp:>sed on the mine operator. Thus .American Casua:L.ty is inapposite 

to OHM's thesis. Moreover, from Cormonweal th v. Barnes and TUcker, 455 Pa. 392, 

319 A.2d 871 (1974), it appears inescapable that it is lawful for a statute to 

require present (after enact:rrent of the s-tatute) remedial measures for environ-

~tal danage having its genesis in actions taken prior to enactrrent of the 

statute. As the Barnes and TUcker cou:rt asserted: 

Even if liability for the discharge of mine 
drainage was made abatable for the first time under 
any theory by the 1970 arrend.rrents, a recognition of 
the Comrronweal th' s claim based thereon would not 
require that we place a retrospective construction 
in those arrendments. Rather, we would be applying 
that section to a condition which existed on the 
date when the amendments covering discharges from 
abandoned mines became effective, even though such 
condition resulted from events which occurred prior 
to their effective date. 
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For the .al:pve reasons of merit, especially our view of Barnes and 
. . 

'1\lcker's implications, OHM's argurrent that the 1980 version of the SM:RA should 

govem has been reject~ as a basis for granting OHM a sur;:ersedeas. A similar 

(to OHM's) argument has been advanced previously, and has been similarly 

. rejected. by the ·Board. J. Nevin \<'1hi te Lumber CO. v •. DER, 1978 EHB 97 (D:Jcket 

No. 77-210-W, issued.June 9, 1978). 

B. Whether, for Some Sites, DER is Estopp:d from Ordering Reclarration. 

om-t. claims testircony on: the record supports the finding that in Decem­

ber, l979 J. ·Anthony Ercole, Director of DER's Bureau of Surface Mining, gave 

OHM certain assurances conce:rniilg some ·of the sites \'IDose reclarration was ordered 

by DER in its appealed-from D:cember 23, 1981 Order. In particular, oHM· claimS 

·that in 1979 Mr. Ercole told OHM sites in the "Wilpen" area need not l:le reclaimed 

tmtil DER had acted on an application by OHM to mine limestone in the area. 

Apparently OHM sul::mitted its application to DER on April 9, 1981, well before 

the I:lecember 23, 1981 Order, but the application to mine limestone was not denied 

until March 26, 1982, after tr1e D:cember 25, 1981 Order requiring reclamation 

of the Wilpen area had been issued. OHM argues that Mr. Ercole Pa.d the autlnrity 

to give OHM the aforesaid assurances, and that OHM justifiably relied on these 

assurances to its detriment. Therefore, OHM concludes, the doctrine of estoppel 

in pais preclud.ed DER, on December 23, 1981, from ordering OHM to reclaim the 

mining sites in the Wilpen area. DER rejects this conclusion, of course. 

We also reject it. In the first place, we are not convinced the record 

supp:>rts the finding that Mr. Ercole gave the al:xJve-described assurances to OP'·'· 

Nowhere in his testinony does Mr. Ercole concede that he gave OHM the assur.cmc."t-3S 
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they allege. . oHM offers the following quotation from Mr. Ercole's testinony 

(Tr. 903-904) : 

o~ D.:> you remerrber what the discussion was? 

A. • •• Mr. Leasure talked about IDining sorr-e lime­
stone on that site, and again, we told them to 

· sul:mi t the proposal for-converting it over, or 
to mine the lirrestone. 

Q. Was there any comni trrent as to what the Depart­
nent "V.Duld do once it had received these proposals? 

·A. We v.uuld review them from that standpoint of 
changing the operation over and make whatever 
adjustrrents had to be made in bonding as we normal-
ly do, and I assUITE~ depending on what the application 
for the non-coal mining, the limestone rerroval would 
have covered, then ·we would have asked for reclamation 

. for the rest of the site . 

. H::>wever~ OHM did not quote the language used by Mr. Ercole inmediately following 

the above · qootation. He went on to say (Tr. 904) : 

But without seeing the proposal, you know, you couldn 1 t 
make any decision. You know, just as a :rratter of fact, 
there has to be a technical review. Even if I were 
qualified from a technical Standpoint, YOU Can It dO 

that from looking at the site. You have to see the 
data, the info:rmation that comes in on the application. 

Q~ So it was a matter of course then that you are not 
going to approve such proposals yourself without having 
first gone tlLrough the permit review process? 

A. That's true. 

This testirrony from Mr. Ercole, and similar t~stinony elsewhere in the .. 
recx>rd, does not imply that Mr. Ercole gave the aforementioned assurances. If 

• 
anything, Mr. Ercole is saying that he would not give assurances until he saw 

actual proposals, although this inference from his language hardly is clear. 

'Thus, given Hr. Ercole 1 s actual language, OHM 1 s claim of assurances rests alnost 

solely on Leasure's own testinony al::out hts meeting with tvlr. Ercole, and about 
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the significance of ·Pet:i.tioner's Exhibit No. 1, a docurrent unsigned by Ercole 

but which OHM introduced into evidence as having rrarkings purporting to show 

(in the light of Leas~e' s testirrony) what areas we:te to be reclairred. In 

view of the imtort:ance, well understood by OHM at the time, of the alleged 

- agreerrent to -OHM's plans for- the Wilpen area., it is very difficult to under-

stand why OHM did not take pains to merrorialize unequivocally the terms of any 

such agreement. 

In sum, even if we grant arguendo that on Deceinber 23, 1981 the 

doctrine of estoppel in pais cou,ld. have estopped DER from ordering OHM to reclaim 

the Wilpen area, :the .evidence on the record is insufficient to bear OHM's burden 

of establishing the fa_ctual underpinnings on which estoppel in pais w::>uld rest • 

. Specifically, OHM did not rreet. its burden of showing there was a definite and 

unqualified agreement with Mr. Ercole, on wh:lse terms OHM justifiably could rely, 

permitting OHM to delay reclaiming .mining sites in the Wilpen area until DER had 

acted on OHM's application to mine those sites for lirrestone, even though OHM's 

application for this ptirp:>se was not to be subrritted until April 9, 1981, alnost 

a year and a half after Mr. Ercole's rreeting with Leasure. 

~reover, for estoppel in pais to apply in the instant dispute, OHM's 

reliance on Mr. Ercole' s alleged assurances must have caused OHM to change its 

position to its detriment. 

Elerrents or essentials of estoppel include 
change of position of parties so that party against 
whom estoppel is invoked has received a profit or 
benefit, or party invoking estoppel has changed 
its position to its detrirrent. 

Black's Law Dictionary, 5th Edition (West 1979), p. 494. See also Ohio Farrrer's 

Insurance Co. v. DER, EHB Docket No. 80-041-G (Adjudication issued August 25, 1981), 

affi.rr:ed by the Cornronwealth Court at No. 2326 C.D. 1981 (January 31, 1983). 
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OHM bas not rret its burden of showing that, in reliance on Mr. Ercole's 

assurances, it changed its position relative to the Wilpen are~ mining sites, to 

OHM 1 s detri.rrent. All OHM has to say on this subject in its brief is: 

Directly as a result of Mr. Ercole's assurances 
to OHM, 0Hl'·1 refrained from rcvegetating the area 
.(Tr. 27t),_refrained fro~ backfilling the area (Tr. 
270), and refrained from maintaining backfilling 
equiprrent on the site (Tr. 272). OHM now finds 
itself subject to the costly litigation of an Order 
directing it to perform those acts which it was. 
assured \'X:luld not have to be perforrred until final 
action was taken on its application for a limestone 
permit and is now engaged in the costly process of 
appeal. It is clear, therefore, that OHM has relied 
to its detriment on the assurances made by Mr. Ercole. 

The suggestion that OHM's failure to revegetate, backfill or maintain 

backfill equiprent on the site was a change of OHM's position to· its detri.rrent, 

l:ecause OHM later chose to bear the costs of appealing a DER Order to take pre-

cisely these actions, is ingenious but laughable. The Board chooses not to be 

laughed at, and so rejects this argutrBnt of OHM's. OHM might have argued that 

its expenses for preparing the lirnestone mining permit application would not have 

been ·incurred but for Mr. Ercole's assurances; no such argument was made by OHM 

oowever. '!hat Mr. Ercole's alleged assurances largely were irrelevant to OHM's 

decided-up:m course of action in the Nilpen area is strongly suggested by the 

fact that OHM acquired its lirrestone mining rights in the area. as long ago as 

1974-75, long before the alleged D=cember 1979 assurances by Mr. Ercole (see 

Petitioner's Exhibits 32, 34 and 36). .. 

In view of the foregoing we need not and do not rule whether an agree-

rrent between Mr. Ercole and OHM, clearly entered into and definite in its te.rms, 

on 'l.vhich OHM justifiably changed its position to its detriment, could have 

estopped DER' s D=cernber 23, 1981 Order to OHM to reclaim the Wilpen area. 
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There~ are a nurrber of other (than the Wilpen) mining sites for which, 

according to OHM, DER on D:cernber-23,· 1981 also was estopped from ordering 

backfilling, revegetation, etc. Offi.1's argments in favor of such estoppel, 

tlnugh somewhat different in factual detail from OHM's arguments for the Wilpen 

· .. area, rest o~ substantially __ tl:}e sane flawed_grounds t:ha.t have led us to reject 

CHM' s estoppel in pais thesis for the Wilpen site. In particular, for these 

other sites OHM again .fails to rreet its burden of showing there wa$ an agreem::mt 

with DER, or some other act by DER, on which OHM justifiably relied. And OHM 

again largely fails to sho·w: that for these other sites OHM, in this justified 

reliance, changed its position to its detri.rtent. Here we have used the qualifier 

ulargely" advisedly--on sorre of these other sites OHM did change its t;x)Sition 

~what, and somewhat to its detrinent. For example, in an area of mining sites 

615-6 and 615-6 (a) where OHH hopoo to locate a deep mine, OHM did the preparatory 

\\Urk of _facing up the front of the highwall and installing };X)wer lines (Tr. 64). 

Howeve;r, even if such actions ·taken by OHM were sufficiently to its detrirrent 

to warrant esto,t:pel of DER in favor of OHM for this p:rot;x)sed deep mining area in 

615-6 and 615-6 (a), the other necessary comp:ment for establishing estoppel, narre­

ly the existence of an agreerrent or other action by DER on which OHM justifiably 

oould rely, remains unproved. 

'lherefore, for reasons :r1ow requiring no· further elab::>ration, OHM's 

claim of estoppel in pais against DER is rejected for all sites forming the subject 
•' 

of the instant appeal. 

C. Whether, for Some Sites, Proposed for Future Mining, DER Abused Its Discretion 
in Ordering Reclamation. 

OHM argues that DER abused its discretion in ordering OHM to backfill 
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and otherwise reclaim certain areas where DER allegedly knew OHM was proposing 

future mining. We feel this argument of OHM's might have merit for several of 

the areas falling under the argument's rubric; DER may have abused its discretion 

in ordering reclamation of those areas. However, the question before us is not 

whet:J:1er DER: ~tirnately will_pe_ found to have abused its_ discretion, but rather 

whether at this stage in the proceedings, under the te:rms of the July 12, 1982 

stipulation the parties agreed to (quoted supra), OHM deserves a supersedeas 

of DER's December 23, 1981 Order. 

'lbe :SOard's rules governing the circumstances affecting grant or 

denial of supersedeas, 25 Pa. Code §21. 78, read: 

(a) The circumstances under which a supersedeas 
shall be granted, as ~11 as the criteria for the 
grant or denial of a supersedeas, are matters of 
substantive connon law. 'As a general matter, the 
:SOard will interpret said substantive co:mrron law as 
requiring consideration of the following factors: 

(1} 
(2} 

prevailing on 
(3) 

irreparable harm to the petitioner; 
the likelihood of the petitioner' s 

the rreri ts; and 
the likelihood of injury to the public. 

(b) A supersedeas shall not issue in cases where 
nuisance or significant (more than de minimis) p:Jllution 
or hazard to health or safety either exists or is threat­
ened during the period when the supersedeas would be 
in effect. 

'Iherefore we take the te:rms of the aforesaid stipulation, especially its para-

graph 5, to rrean the parties agreed the :SOard should grant the requested .. 
supersedeas if DER' s order for OHM to reclaim the areas OFIT·1 was reserving for 

future mining clearly was an abuse of discretion, even though Offi1 may not have 

shown that granting the supersedeas will not threaten significant (more ti~ 

de minimis) injury to the public. 
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We are not convinced that the Board--though it did approve the 

stipulation-..;.has the I?Ower to ignore its own rules and regulations as blatant-

ly as we just have described; it is contrary to the clear intent of its rules 

for the Board to issue a supersedeas which threatens significant pollution or 

-- hazard to health or safety. "-This conflict between the stipulation and our 

:rules does not arise in the present case, however, because deciding whether 

or rnt DER' s action tmder present consideration was an abuse of discretion 

requi,res decisions about. the likelihood of environmental hann should the 

disputed areas be penni tted to remain unreclairred; for the purposes of this 

Opinion and order these latter decisions are forbidden to the Board by the 

terms of the stipulation itseif, notably paragraph 4a. 

In partieular, it .is evident that although it is wasteful and ex-

pensive, constitut.iilg irreparable hann, 'for OHM to be forced to reclaim land 

it soon will be ·tearing up again during its pro:p:>sed mining, nevertheless it 

WDUL1d not be an abuse of discretion for DER to require the reclamation if 

failure to reclaim would cause significant environmental harm. Obviously the 

likelihcx:>d of envirornnental hann associated with failure to reclaim does . 
de:pend on how long the reclairred land would remain tmdisturbed; it v.ould be 

an abuse of discretion for DER to order e:xpensi ve revegetation which definitely 

was scheduled to be uprooted the week after planting. But we do not have 

egregious facts of this sort in the present dispute. · Under the facts before us 

ronceming the Wil:pen area for instance, where Oill-1 waited alnost a year and a 

half to submit its application to mine for linestone, and where the lirrestone 

mining permit application has been denied sir..ce :March 26, 1982, we cannot con-

elude the December 23, 1981 Order's reqLrirements as to the Wilpen are~ mining 
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sites constituted an abuse of discretion, sufficient to warrant supersedeas 

.under the tenns of the stipulation. Similar considerations pertain to other 

areas where OHI"l is profOsing future mining, e.g. , the prq::osed deep mining area 

on sites 615-6 and 615-6(a) discussed supra. 

For_ the foregoing reasons we reject OHH' s request for a supersedeas 

of DER's Order insofar as it requires reclamation of areas OHM has reserved 

for future mining. 'Ihis ruling is unaffected by OHM's seemingly unqualified 

argurrent that it is entitled to a supersedeas of the. reclamation order in any 

area where there remains a possibility of approval of OHM's mining pe:r:mi t 

application, even if this possibility of approval rests solely on timely appeals 

of previous permit denials. However, OHM cites no authority for this contention, 

which w:>uld have the effect of making a penni t application for new mining in an 

area becorre an automa.tic supersedeas of earlier orders to reclaim the area, and 

whi~in apparent violation of 71 P.S. §510-2l(d)--would cause the supersedeas 

to be maintained automatically by the mere appeal to the EHB of DER' s permit denial. 

D. Whether DER' s Order to Backfill sr:;ecial Reclamation Project 445 to Approximate 
Original Contour Was an Abuse of Discretion. 

DER' s Order required OHM to backfill. to approximate original contour 

C'ACC") the area encompassed by its Special Reclamation Project 445 ("SRP 445"). 

OHM argues that the original permit application for SRP 445 proposed a terrace 

type backfill rather than NJC backfilling; rroreover, OHM claims, the permit DER 
•' 

issued to OHM for SRP 445 did not vary from the permit application's proposed 

terrace backfilL ·Therefore, O:ffi-1 seerringly concludes (we have had sorre difficulty 

ferreting this conclusion out of the rrorass of argurr:ents in OHM's brief) , orciering 

0H}l to backfill the area encompassed by SRP 445 to AOC was an abuse of discretion. 
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DER's brief does. not speak to this contention of OHH's. However, 

our examination of the record supports OID-1' s version of the facts. Corrrrcnweal th 

Exhibit 3, dated June 9, 1977, grants DER approyal to OHM for SRP 445. The DER 

letter approving OHW s SRP 445 operation makes reference to a letter from OHM 

. to DER, date9 December 29, J976. In pertin~t part th~s December 29, 1976 

letter reads (Petitioner's Exhibit 10): 

'lhe · following is a resurre of our proposed plans 
·to reclaim this area:... · 

3~ . rn our backfilling operations of the reclaimed 
area, we·will construct the necessacy terraces so as 
to provide a reclairned area that can be planted with 
veg~tation and put to fruitful use. 

~ perinit nOwhere contravenes this resurre of OHM's reclamation plans, nor does 

the pennit ever gpecifically call. for backfilling to NX:.. Although the ~,1CRA 

nonnally calls for AOC.. backfilling, see 52. P.S. §1396.3 "Contouring", the SrvlCRA 

does pennit terracing under appropriate circumstances, 52. P.S. §1396.4 (2)E. (i). 

CorreSfX)ndingly, the ne~st pertinent surface mining regulations permit deviations 

~ AOC under appropriate circumstances. 25 ·Pa. Oode §§87.142-3. 

'!here is ·nothing in the present record to suggest the full hearing on 

the merits of this rratter will show that permitting OHM to backfill to terraces 

rather than to NX:. will significantly 1 Or even insignificantly 1 threaten pollution 

or hazard to health or safety. .'!here fore, even though OHM has not rret the burdens 

prescribed by 25 Pa. Code §21. 78, we relieve it is within our powers, and con-
,, 

sistent with the aforementioned stipulation, to grant OHM a supersedeas on the . 
grounds just discussed--that for DER to require AOC in SP-P 445, when the permit 

itself acknowledges OHM.' s intent to backfill to terraces, was an abus~ of discretion. 

We grant Oill-1 a very limited supersedeas however; the December 23, 1981 Order is 
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stayed only insofar as it requires backfilling to AOC. Backfilling to terraces, 

sufficient to meet reasonable standards for such contouring, still must be com­

pleted within the time schedule for backfilling set forth in the December 23, 

1981 Order. 

E. Whether DER' s Order Was in Violation of Due Process, Notice, Etc. Requirements 

OHM has dredged up a potpourri of substantive and/or procedural vio­

lations by DER warranting (OHM claims) a supersedeas of DER' s Decelnber 23, 1981 

Order for sane or all of the sites which are the subject of the instal'lt appeal. 

aiM' s argunEnts . in thi.s regard appear to be: 

(1) Forcing OHH to backfill its proJ?Osed mining sites, i.efore 

OHM's appeals· from denials of pennits to operate these sites have been fully heard, 

constitutes depri vati<?n of property without due process of law. 

(2) DER is precluded from enforcing revegetation requirerrents 

which have not been published as regulations, see the Cormon~alth Document.s Law, 

45 Pa. C.S.A~ §501 et seq., or 1 Pa. Code pp. F-1 to F-43, esp. §702, pp. F-19 

and F-20. 

(3) DER is precluded from enforcing revegetation requirements 

because there are no administrative standards for what is to be deerred "adequate" 

vegetative cover. 

(4} The December 23, 1981 Order is invalid because notices of 

violation on "Which the Order rests never were issued. ·· 

All these argurrents for supersedeas hopelessly lack :rrerit. Re (1) arove, 

OHM has given no authority for the novel proposition that an otherwise lawfLu order 

to reclaim an area, in exercise of the Comrronweal th' s powers to protect its 

citizens' heal tll and environrrent, is rrade unlawful by Ot-J?.1' s mere appeal of DER' s 
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denial of a pennit for OHM operation8 on that area; again an appeal would 

be~ an automatic supersedeas, in violation of 71 P.S. §510-2l(d). This 

aigmrent of OHM·' s also fa{ls for reasons related to those discussed nnder 

section IA of this Opinion and. Order. "t.-Jhatever may be O:Hr-1' s plans for an 

area, and whatever previou~_ OBM penni t appl.:!-cations ar~ being processed by 

DER, the . ~~weal th--throi..lgh DER.,...-has the· J?CY.Ver and the duty to order 

rreasures DER deems necessary at the time to protect the health and. ~vironment 

of the Comronweal th. 

Re (2) above, this Board has rul~ in the past that failure to 

publish a requirement as a regulation does not make the requirerrent nnenforce-

able. P.egulations which are properly adopted and promulgated by DER are 

. accorded a presumption of validity. Allegheny ·Sanitary Authority v. DER, EHB 

D::>cket No. 78-053-H {March 10, 1982), Cambria Coal Co. v. DER, EHB Docket No. 

82-071-H {March 11, 1983). Where there are no applicable regulations, DER 

still is empoWered to make reasonable decisions on a case-by-case basis. 

DER v. Butler Connty Mushroom Fann, 454 A.2d 1 (Pa •. 1982), but the decisions 

will mt 1::e accorded a presumption of validity. Allegheny, supra, Cambria, 

supra. In other words, DER's attempts to enforce its revegetation requirements 

on 0~1 beco:rre actions for which the Board can substitute its own discretion, 

but these revegetation requirerrents of DER' s are .not per se nnenforceable. 

Warren Sand and Gravel v. DER, 20 Pa. Orwlth 186, 341 A.2d 556 (1975). 

The argument (3) above pretty much also is conntered by the preceding 

pa.ragraph. Perhaps DER does not have a reasonable basis for deciding what is 

"adequate" vegetative cover, but certainly OHM has not yet made such a showing 

in this appeal. We can.'1ot believe that OHM's cooosel expects us to qrant a 
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super9edeas on the presently purely speculative possibility that ·a hearing on 

the :rreri ts will show DER' s revegetati ve requirerrents, as applied to OHM in the 

disputed December 23, 1981 Order, were an unreasonable abuse of DER's discretion. 

Re (4), although OHM quotes from Mr. Ercole's testirrony as evidence 

. that DER has _a policy of ser_:1_di_ng out notice~ of violati?n, no authority is given 

for the proposition that DER cannot issue OHM an order to correct violations 

unless notices of those violations previously had been given to OHM. Even if 

this dubious proposition were to re accepted, for no site has OHM sustained its 

burden of showing there was no actual notice to OHM that violations were occurring; 

(E-1 easily could have had such notice although DER did not take the trouble to 

send OHM a formal notice of violation. ~tr. Ercole testified (Tr 947) that prior 

to 1978 a. notice of violation only was sent out at the request of the inspector; 

this fact hardly implies that before 1978 operators typically were unaware when 

they were in violation unless the inspector troubled to request that a notice of 

violation be mailed. We certainly will not sustain the contention that a notice 

of violation is required where the violation is unconte~ted by OHM and was obvious 

to OHM before De~r 23, 1981. On a number of sites, e.g., where OHM wanted 

to mine limestone, OHM is relying on an estoppel defense but is not contesting 

the fact or obviousness of the violations DER is alleging on those sites. On 

many sites DER does not agree that notices of violation were !jot sent to OHM. 

All in all, OHM has failed to make the factual or legal case warranting super-
•' 

sedeas for lack of notice, for any of the sites which are the subject of this 

appeal. 

Consequently the .!bard refuses to grant supersedeas on tl.e basis of 

any of the arguments (1)-(4) listed above. 
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II. Leasure's Petition 

Leasure's petition for supersedeas covers all the grounds already 

discussed in cormection with OHW s petition. On those grounds, our rulings 

Vis-a--vis Leasure are identical with our ·rulings concerning OHH' s petition. 
·-

However, Leasure advances a number of argurrents. to the effect. that 

DER Cannot exercise jurisdiction over him and could not direct its Decercl:>er 23, 

1981 Order to him. 'Iherefore, Leasure asks that, on these special grounds, the 

Order be stayed against ~ even though not against OHM. These special grounds 

'aJW will be examined. 

A. Whether '!here Is Personal Jurisdiction over Leasure. 

'Ibis issue was thoroughly briefed by the parties after Leasure, on 

January 18, 1982, filed his notion to vacate DER's Order insofar as it was 

directed at Ieasure. on· ·April 12, 1982, before hearings on these supersedeas 

petitions corrmenced on April 13, 1982, this Board issued an Opinion and Order, 

at D::>cket N::>. 82-007-G, Sur Leasure's M:>tion to Vacate DER' s Order. There we 

ruled that DER' s factual allegations in its Order sufficed to satisfy the 

minimum contacts constitutionally required for exercise of personal jurisdiction 

over Leasure, under several sections of Pennsylvania's long-ann statute, 42 Pa. 

C.S.A. §5322~ However this ruling was in the context of OHM'.s notion to vacate 

the Order, wherein we were required to suppose that DER's factual allegations 
•' 

were true. N::>w we must decide whether, in light of the evidence already presented, 

it is likely that Leasure (who has the burden in this supersedeas· petition) 

a:mld show traditional notions of fair play and substcmtial justice would be 

offended by requiring him to resist DER's December 23, 1981 Order in a Pennsyl-
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vania forum, narrely the E:nviro111:rental Hearing Board. See our Opinion and Order 

of April 12, 1981 supra. 

In this regard we rema.rk first that Leasure-who was one of the first 

witnesses at the hearings which began on April 13, 1982--obviously has entered 

a g~eral ap_pearance in ~~ 9ppeal, an eve~tuali ty we_ could not predict on 

April 12, 1982 when we issued our previous Opinion and Order in this matter. 

Ieasure's testirrony, his counsel's brief and oral argurrents, etc._, have been 

directed to the merits of the Cormonwealth's Order, not merely to whether there 

was jur::-isdiction in personam over Leasure.- 'Iherefore, by well established 

judicial principles, Leasure's objections to being forced to appear personally 

before the Board in this matter may be oonsidered waived. Gcx:>drich-Amram 2d, 

§2080:12 

~ve prefer not to let this issue rest at this fX)int, however,. because 

Leasure may feel he was led into a general appearance by our April 12, 1982 

Opinion and Order, wherein we wrote: 

Rule 1028(c) of the Rules of Civil Procedure 
authorizes the court "to take evidence by depositions 
or otherwise" when the preliminary objections raise 
factual issues. We shall not specifically order 
detx>sitions on the issue of jurisdiction in the in­
stant action, but we do expect the parties to present 
evidence on this issue, and will not make our rulin<:" 
on the issue of personal jurisdiction fincli until the 

· relevant factual issues can be resolved. 

'l'he evidence already developed at these hearings sh:>ws the following: 

Leasure frequently has met personally with DER representatives at various 

Cormonweal th locations i the alleged assurances by Mr. Ercole, on which Leasure 

and OHI'-1 base their estoppel claims for supersedeas, were given at one such 

rreeting. Hr. Leasure apparently is personally very familiar with tl>.e sites 
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which are the subject of DER's Order (see, e.g., Tr. 27, 38, 57), because he 

has wal'Ked up and down them. Mr. Leasure also obviously· spends a g(X)d deal 

of ti.ne in Pennsylvania rrerely in-his capacity as president of. OHM, which 

operates in Pennsylvania only (Tr. 348). There is a house in Pennsylvania, 

- on a·· farm owned by Leasure until 1977 and then sold to Ag Services {a parent 

corporation of OHM), _in which Leasure regularly stays when he is in Pennsyl­

vania on OHM business (Tr. 356). Although Leasure presently owns no property 

iri PennSylvania, before February 15, 1977 he did own a number of properties 

on which were and are iocated many of the mining sites which are the subject 

of this appeali Mr. Leasure owned the aforesaid properties during the perioo 

of t:ilte the corresponding mining sites were supposed to be operated by or 

{,i. f o[x3ratians were co:rrpleted) · were supposed to be reclairred by OHM. See the 

Supplerrental Affidavit of W. c. Leasure, filed March 29, 1982 in Docket No. 

82-007-G, which was made part of the record in this matter (Tr. 360). 

In our view, the evidence just described shows sufficient personal 

contacts be~en Leasure and the Corrm::)nwealth that forcing him to appear in a 

Pennsylvania forUm does not offend traditional no;tions of fair play and sub­

stantial justice. 'Iherefore, whether or not Leasure is deerred to have put in 

a general appearance waiving objections to in personam jurisdiction, we reject 

his petition for supersedeas, insofar as it was grcn.mded on the contention that 

~ had no right to exercise personal jurisdiction over ~asure. We stress th<..t 

in so ruling we are offering no opinion as to whether or not Leasure's activities . 
as OHM's president merit piercing the corporate veil between Leasure and OHM. 

Both parties appear confused on this p:Jint: the issue nmv before us is not whether 

Leasure used his control over OHM as a vehicle to further his own personal 
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interests and thereby acquired some of OHM's liabilities, but rather whether 

Leasure's activities--as the president of OHM and in other capacities--warrant 

the exercise of jurisdiction over him by Pennsylvania, a state wherein he does 

not reside. 

B. Whether Irregularities In-Service Prevented Jurisdiction From Attaching. 

'!his ·issue was thoroughly aired in our Opinion and Order of April 12, 

1982, wherein we ruled against Leasure's contentions in this regard. Leasure 

has made no new arguments and produced no pertinent data not available before 

April 12, 1982. 'Ihe key questions are whether or not Leasure actually received 

notice, and--if he did--whether or not the notice gave him adequate opfX)rtuni ty 

to prepare his case. Leasure did receive actual·notice, though the service was 

irregular; he had adequate opp::>rtunity to prepa:t7e his case. Supersedeas on 

these grounds is rejected. 

However, we take this opportunity .to correct a section of our April 12~ 

1982 Opinion and Order concerning the applicability of l Pa. Code §33. 31. On 

April 12, 1982 we wrote that 1 Pa. Code §33. 31 p:rescril:::ed the form of service 

of. DER's December 23, 1981 Order. Indeed, we brusquely rejected Leasure's 

oounsel us contention that 25 Pa. Code §1.5 had excluded 1 Pa. Code §33.31 from 

the rules and regulations applicable to proceedings refore the. D2part:rrent. We 

declared that an "agency order" was not a proceeding, and therefore that 25_ Pa. 

Code §1. 5, which applies to "proceedings before the D2r)artrnent", does not pre­

vent 1 Pa. Code §33. 31 from prescribing the rules for service of agency orders~ . . 

In ruling as described in the preceding paragraph we were incorrect, 

and in dealing brusquely with Leasure's counsel we were unjustly rude; the 

U."ldersigned ap::>logizes for l::.oth these sins. Since writing our April 12, 1982 
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Opinion and Order we have becorre · aware that the comrrents by the Environrrental 

Qualit>' ·Board (EQB) expiaining their promulgation of 25 Pa. Code §1.5 explicitly 

declare 25 Pa. Code §1.5 is intended to apply to service of agency orders. 9 Pa. 

Bulletin 3633 (November 31 1979). We are round by the EXJB' s intentions in this 

natter .. 

The preceding paragraph corrects-~and in legal effect replaces--any 

contrary assertions in our April 12 1 1982 Opinion and Order, no~ly on pp. 5 and 

19-20 of that Opinion and Order. This correction of our previous holding in no 

way nodifies the conclusion--in our April 12, 1982 Opinion and Order and in the 

,present Opinion and Order--that the irregularities in serving the December 23, 

1981 Order on Leasure did not prevent jurisdiction form attaching. 

C.. Whether DER Has the Authodty 'lb Direct Its Order 'Ib Leasure as an Indiv~_dual. 

'!hiS iSStle alSO waS thoroughly aired in Our April 12 1 1982 Opinion and 

Order. There v.;e concluded that--aside possibly from those mining sites on 

property fo.r:merly awned by Leasure--the Order could not be directed to Leasure 

personally unless DER established a duty on Leasure's part to carry out the 

various remedial measures called for in the Order. 

DER's Order did "find" that OHM and Leasure had corrmitted various 

violations of the relevant statutes and regulations. However 1 none of the mining 

penni ts and mine drainage penni ts to which the Order refers were issued to 

Leasure. ~r did DER1 in its Iecember 23 1 1981 Order 1 make any findings qf fact 

pointing to specific actions by Leasure in violation of his duties as an officer 

of OH1',1. Instead 1 in all its argurrents preceding the Board's April 12 1 19 82 

Opinion and Order 1 DER insisted that Leasure's r::osi tion as the president of OHM 

autorr.atically and per se subjected him to liability for OHM's actions. For 
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example, DER's January 29, 1982 Answer to Ieasure's M::>tion to Vacate states: 

9. Both the Clean Streams Law and the Surface 
Mining Conservation and Reclamation Act impose 
liability up::m officers of corp:>rations ... 

10. Because the appellant is the president of 
Old Borre ~-1anor, Inc. , the Departrrent' s Order 
requiring_him to correct these violations is 
consistent with the liability inp::)sed by roth 
statutes. 

11. Due process allows a corp:>rate officer to . 
be held liable for any act of the corporation 
which is within the officer's power to prevent. 

These argurrents of Leasi.Jre' s were dealt with in our April 12, 1982 Opinion and 

Order, which we here affi.Tin in this regard .. As we tried to explain on April 12, 

1982, the fact that under appropriate circumstances Leasure rraght be liable for 

OHM.'· s failures to obey the law does not imply that Leasure necessarily can be 

held liable whenever OHM has viola ted the law. For so sweeping a liability, it 

generally is necessary to pierce the corporate veil, to say in effect that in 

this case OHM and Leasure are one . and the same entity. 

~. nore than a year after issuing its tecember 23, 1981 Order to 

Leasure, and well after our April 12, 1982 Opinion and Order was filed, DER--in 

its Brief in 0p:tX>sition to Supersedeas filed January 24, 1983--finally ha.S corre 

round to arguing that the tecernber 23, 1981 Order to Leasure was lawful because 
. . 

the corporate veil between Leasure and OHM deserves to be pierced. In particular, 

DER argues that Leasure has used OHM as a vehicle for furthering his own _t:ersonal .. 
interests. DER (in its January 24, 1983 Brief) also argues that Leasure did 

participate personally in the unlawful conduct alleged in the Order, but exam-

ination of DER' s argurrents on this p::>int indicates they are no rrore than a 

rephrasing of the thesis that the co:::pJrate veil should .!:::X2 pierced. As LeA.sure 
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rightfully contends 1 DER--while alleging Ieasure' s personal participation in 

unlawful activities--merely recites OHM's alleged deficiencies of cohduct and 

then.asserts Leasure is equally responsible. 

Turning to the issue of piercing the corporate veil 1 there is some 

ne:r:~ t in D~' s contention i;Pa_t Leasure has _used OHM as. a vehicle for further­

ing his own personal interests. Nevertheless, we shall uphold Leasure on this 

facet of his supersedeas petition, and do grant a supersedeas of DER's Decem­

~- 23t 1981 Order insofar as it is directed at Leasure, except for those sites 

which are located .on properties owried by Leasure before February 15, 1977 

(Supplemental Affidavit of w·. C. Leasure, supra) • A DER Order to an individual \ , 

is a very seriou.S natter, carrying the potential of various severe penal tics 

if the Order is rot forthwith obeyed. We do not believe a DER Order should 

be issued to an individual, in this case Leasure, without a clear understanding 

by DER of DER' s legal authority for subject~g the individual to the Order. 

M:>re particularly, we rule Leasure has met his burden (for the purposes 

of his supersedeas petition) of showing that the Board probably will decide it 

was an abuse of discretio~ for DER to issile the December 23, 1981 Order to 

I.easure. under the authority DER was claiming until relatively recently. We 

reoognize that if and when this appeal of Leasure's actually reaches a hearing 

on the merits, our hearing will be de novo, and ma.y involve evidence and argu­

nents arrived at by DER after December 23, 1981, 'Ibwnsh~p of Salford v. DER, 

tbcket No. 76-135-c 1 1978 EHB 62 (Ma.y 3, 1978); our limitations on the evidence 

and legal theories we are willing to entertain at such a hearing are limited 

prima.rily by the consideration that ne1.vly introduced evidence and legal theories 

avoid surprise and prejudice to other purties 1 i.e., avoid inconsistency wie1 

-419-



our Pre-Hearing Order No. 1. Melvin D. Reiner v. DER, D::>cket No. 81-133-G 

(July 28, 1982). It remains possible, therefore, that at a hearing on the 

merits DER will convince us the Order should be enforceable directly against 

Leasure, at least as of the date of said hearing and perhaps as of December 2, 

1981. But, ~ith the argument~ and evidence_presently on the record in this 

rratter, we are unlikely to permit enforcerrent of DER' s Order to Leasure as of 

its date of issuance, December 23, 1981, now that it has become abundantly 

clear· that as of December 23, 1981, and considerably thereafter 1 DER was unable 

to offer any lawful justification for subjecting Leasure to the Order. 

t-Ye specifically have excluded, from the supersedeas supra, those 

sites which are located on properties owned by Leasure before February 15, 1977. 

Terms of the December 12 1 1981 Order pertaining to such sites are not stayed 

by the instant Opinion and Order. For these just-described sites we are rot 

. granting a supersedeas because for them we do not agree Leasure has met his 

burde~~under the supersedeas rules and the July 12 1 1982 stipulation quoted 

supra~£ showing that as a matter of law Leasure 1 though a forrrer landowner, 

oould not be required to take the rerredial measures called for by the Order 

on the properties he had owned. Leasure's attempts to explain away Ryan v. DE.'R, 

30 Pa. CITM1 +-.h 180, 373 A.2d 475 (1977), are not convincing; Leasure's argument 

that the Clean Streams Law, 35 P.S. §691.316, does not authorize an Order 

against Leasure as a former lancbwner because DER has not . found a danger of 
~ . 

p:>llution from a condition on the sites is sophistry. In various places, e.g., 

paragraph l.N(2) 1 the Order specifically states that the ordered action is 

needed to prevent degradation of the waters of the Cornronwealth, in this case 

"to prevent any further deposition of silt and ground rraterials to r1ardis Run"; 
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noreo'Ver, . finding H of the Order states unequivocally: "The Department finds 

that on·the above-referenced mining sites conditions exist which cause a danger 

of p:>llution. 11 

ORDER_ 

WHEREFORE, this 11th day of April 1983, it is ordered. that: 

1. aiM's Petition for Supersedeas is rejected, except for its request 

that the Order be stayed as to Special Reclamation Project 445; for SRP 445, the 

Order for backfilling to approximate original contour is stayed, but the Order 

must be complied with for backfilling to terraces at least, within the tine 

schedules set forth in the Order •. 

2. I.easure' s Petition for Supersedeas is granted, except for tl10se 

te.!lilS of the Order pertaining to mining sites located on properties owned by 
' . 

I.easure before February 15, 1977, and listed in his Supplerrental Affidavit in 

Docket No. 82-007-G, filed March 29; 1982. 

D.A'IED: April 11, 1983 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
Dennis Strain, Esquire 
Gregg Rosen, Esquire 

ENVIRONMENTAL HEARING EOARD 

Er:WARD GERJUOY I 
.··~ 

.. 

(Certified Mail No. 587974) 
(II II II ") 

( II II II 587973) 
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COl•IMONWEALTH OF PEJ..WSYLVANIA 

ENVIRON:'\fENTAL HEARING. UOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

CDM-'DNilEALTI-I OF PENNSYLVANIA 
PENNSYLVANIA GN~ CD~1r-1ISSION 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GANZER S.'".:ID & GRAVEL, INC., Pe:rmittee 
and lW·lMEPJ1IIL PAPER CC1·iPANY, INC. , Intervenor 

OPINION AND ORDER 

Docket No. 82-284-G 

SUR REVISED REQUEST FOR INSPEC..'TION 

On ~1arch 15; 1983 this Board issued an Opinion and Order Sur the 

Cbrmnission' s Request for Inspection. The events leading up to our March 15, 

1983 Opinion were described in tl1at Opinion and need not be repeatec here. 

The present Opinion and Order stems from paragraphs 5 - 8 of our ~larch 15; 1983 
. 

Order, wherein the parties ~ABre asked to state, nore .clearly than heretofore, 

why the COmmission's requested tests were or were not relevant to this appeal, 

"recognizi.ng that this Board must rule on this discovery dispute without the 

l:;cnefit of a full heu.ri.'!g on the rrerits." In resp::mse to our r-larch 15, 1983 

Order, Ganzer and H~e~ll, on April l, 1983, have filed separate memoranda 

explaining tr~ir objections to the Commission's proposed tests. The Cbrmnission, 

on April 8, l933, has filed a Revised Rc~uest for Inspection, now based on a 

visit to the site by its engineer. This Revised Request largel1' duplicates the 

Conmission' s ;xevious re:;uest, but also coes provide much of the previously 

lacking rroti '.-ation for t:'le Co::rrnission' s re::_ruests. 
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GcL~zer and Hammermill now have stated clearly their objections to 

the cl~ relevance of the Commission's projected tests. ~~inly they argue 

that the soil per.meabilities the Commission seeks to measure are irrelevant to 

the proposed landfill design because their proposed design does not use a liner 

and therefore does not require any particular penreability standards. These 

parties also argue that atte.'Tpts to measure the per.meabilities of soils in 

areas surrounding the 40-acre gravel pit (which is to be the site o~ the landfill 

operation) will be futile· because the permeabilities so measured will not 

characterize these soils after the soils have l::een disturbed. Furthemrore, 

assert G:mzer and Harrmennill, the core l:orings the Commission proposes will en-

counter the water table and therefore cannot possibly yield rneaninqful ~rmea-

bility results. Ganzer and Hammermill also contend that the Commission's proposed 

water observation wells hav~ absolutely nothing to do with soil perrneabilities. 

The Commission claims that the penreabilities it seeks to measure will 

be relevant, even to . the liner-free landfill design Ganzer proposes. In particular, 

The Commission states that its engineer believes: 

the permeability contrast between the flyash daily 
c;::over as corrpacted in the landfill, and the gravelly 
silt loam soil used as an intermediate cover, sug­
gests ];X:>tential sidewall breakout of leachate, which 
could have the potentional (sic) to adversally (double 
sic) a~fect the environrrent. 

The Con~~ssion insists its permeability measurements will be meaningful even if 

the water table is encoLLllten:d. The Comnission also argues that the test results 

it seeks will bear on the st.ability of the landfill, in that improper subbase 

soils could ~e th~ la~dfill unstable. 

Although the ci v:;..l court case law pcecedents (see Goodrich-l\mram 2d, 

§4001.1:7) a1:"e not precisely analogous to actions before this B:Jard, in the 
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instant discovery dispute it would be illogical to give the Commission the 

burden .of establishing the relevancy of its inspection requests. As <D:Jdrich-

Amram 2d states (pp. 66-67): "If there is any conceivable basis of relevancy, 

the discove:::-.J should re permitted. It Therefore, in the instant discovery dispute, 

it is Ganzer 1 s burden to show that the Commission 1 s requested tests are not 

"relevant to the subject matter involved in the pending action" (language of 

Pa. R.C.P. Rule 4003.1). In the light of the Commission's answers-to Ganzer's 

argurrents c:tgainst the proposed tests, Ganzer has not rret this burden, although 

it is conceivable that Ganzer's objections ultimately will prove to be well­

founded. As we stated in our March 15, 1983 Order, we must rule on the Corn-

mission's request now, without the benefit of a full hearing on the rrerits. 

Similarly, although the Corrmission' s proposed tests, expected to take twenty days 

to complete, undoubtedly will be burdensorre to Ganzer, we do not find that Ganzer 

has rret its burden of showing the Corrmission' s proposed tests "would cause 
. . 

unreasonable annoyance, embarrassment, oppression, burden or expense" (langu....s-e 

of Pa. R.C.P. Rule 4011). 

Consequently we shall allow all inspections and tests requested in the 

Commission 1 s Revised Request for Inspection, with the exception of the proposed 

conversion of several core borings into water observation wells. The Commission's 

reasons for requesting water observation wells, as stated in its Revised Request 

for Inspecti~n, are: 

This is relevant since the existing water 
orerservat..ion (sic) wells, as sho\vn ori Engineering 
Drawing 2200182, indicates only one water observation 
well in the northwestern portion of the proposed 
landfill. In this same drawing, \,;hich is the water 
table contour map, indicates that the general flow 
of water is in a northwestern direction which would 
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indicate insufficient water well rronitoring of 
potential leachate that Appellant believes will 
enter the water table. In addition, Appellant's 
important wetlands are located in the direction 
in which the groundwater is flowing. Consequently, 
Appellant believes that these water wells are 
relevant and not unduly burdensome to Ganzer. 

'Ihe above qt.nte indicates that the Corrmission is not seeking these water 

observation ~~lls in the reasonable expectation that the water wells will "lead 

to the discovery of admissible evidence" {language of Pa. R.C.P. Rule 4003.1). 

The Comnission apparently believes that Ganzer's design for the landfill does 

not include adequate monitoring of potential leachate. The Commission's belief 

nay be well-founded, but the construction of permanent water wells at this tirre, 

before the landfill can be producing leachate, is not going to yield any evidence 

the landfill is i.nproperly designed. 

It is possible that the hearing on the merits of this appeal will show 

that the landfill indeed is inadequately rronitored, in which event tne permit 

nay have to be amended to provide for additional rronitoring p:Jints. On this basis, 

Ganzer nay wish to pay heed to the Corrmission' s remark that converting the Corn-

mission's core borings into water observation wells is a simple task, involving 

rrerely placing a pipe in the existing l::oring. Permitting the Cornnission to con-

struct the \vells at this ti....-re, while the Cornnission has its equipment on the site, 

ma.y save Ga."1zer the expense of having to construct its own rronitoring \vells at 

a later- date. However, t.Lns is a matter for Ganzer a.tl.d the Cornmission to settle 

between therrsel ves. At this tirre, we will not order Ganzer to allow construction 

of the wat2r \·;ells, nor--i£ G:mzcr decides to let the Comnission constn1ct t.hem-
.. 

will we orde:::- Ganzer to all.:-\·1 L~e3 Commission to insi:-·ect the:: completed wells. 
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ORDER 

WHEPEFORE, this 15th day of April, 1983, it is ordered that: 

1. The Commission's requests for inspection and tests, described 

in its Revised Request For Inspection filed April 8, 1983, are granted, 

excepting the proposed conversion of several core borings into water 'V.ells. 

2. Paragraph 10 of our Ma.rch 15, 1983 Order .in this mat~r is 

reaffirmed; OO'V.ever, the inspection and tests may regin after May 1, 1983 if 

all the parties are willing to postpone initiation of the inspection to a 

later date.· 

3. The ins_p=c:tion and tests shall re completed, and all the Corrrnission 's 

equipnent shall be rerroved from Ganzer's land, on or before the 20th day after 

the inspection and tests comrrence; extension of this t.irre limit will be permitted 

orily on good cause sho"Y;n, such as interference by weather. 

DA'IED: April 15, 19 8 3 

cc: Bureau of Litigation 
F..oward J. Wein, Esquire 
Paul F. Burroughs, Esquire 
Stuart H. Bliwas, Esquire 
Willi~ J. Kelly, E&rJire 
Daniel Brocki, Esc_:ui!:"e 

ENVIRONMENTAL HEARING BOARD 
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lB-43: 12/79 . 
r-' \ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717)787-3483 I 

DEL-AI~ UNLll-ITTED, INC., et al. Docket No. 82-177-H 
82-219-H 
82-243-H 
82-229-H 
82-239-H v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and NFSIW·IDIT WATER RESOURCES AUI'HORITY and 
PHILADELPHIA ELECI'RIC e<:oo?A!IT 

OPINION AI."'D ORDER SUR rJESHAMINY \~ RESOURCES 
AUTHORITY'S !-iOriONS FOR RECONSIDERATION; M)TION AND 

SECOND r.miON FOR DErvlURRER AND/OR PARI'IAL Sill·lHAR.Y Jt.JIX;r>1ENT 

A. BACKGroUND OF THE VARIOUS APPEAlS 

(1) Appeals of the Departrrent of Envirornuental Resources issuance of 
a Darns and Encroachments Permit to Nesharniny Water Resources 
Authority - Docket Nos. 82-219-H anci 82-243-H 

On September 20 1 1982 1 Del-A\.vare Unlinlited, Inc. and James Greenwood 

(appellants) filed a notice of appeal v.rith the Envirol'llreiltal Hearing Board (roard). 

The notice of apE?eal challenged the Department of Environmental Resources (DER 

or department) issuance to the Nesharniny Water Resources Authority (N'i'VRA) Dams 

and Encroachrrents Pennit No. El.~C 09-81. This appeal \vas assigned Docket No. 

82-219-M. 

A second notice of appeal was filed by appellants on October 5 1 1982 

\vhich 1 but for the addition of four named appellants, \vas substantially siini.lar 1 
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if not identical, to the appeal docketed No. 82-219-M. This second appeal was 

assigned .Docket No. 82-243-M. 

(2) Appeals of the Deparbrent of Environmental Resources Certification 
under Section 401 of the Clean Water ,Act; Docket Nos. 82 229-H 
and 82-239-H 

On September 24, 1982, appellants filed a notice of appeal with the 

board challenging the deparbrent 1 s certification, issued under Section 401 of the 

Clean Water Act, that the construction of the NWRA Water Pumping Station at 

Point Pleasant would not violate the state water quality criteria for the Del-

aware River. This appeal was assigned Docket No. 82-229-H. 

A second notice of appeal naming four additional appellants was filed 

with the board on October 5, 1982. This second appeal, assigned Docket No. 

82-239-H, was substantially similar, if not identical, to Docket No. 82-229-H. 

(3) Appeal of the Depart:rrent of Environmental Resources detennin­
ation that a National Pollutant Discharge Elimination System 
Penni t under the Clean Water Act was not required for the 
operation of the Point Pleasant Diversion Project; Docket No. 
82-177-H 

On July 19, 1982, appellants filed a notice of appeal with the board 

from the deparbrent's detennination that a National Pollution Discharge Elimin-

ation System Pe~t would not be required for the cuperation of the Point Pleasant 

Facility. This appeal was assigned Docket No. 82-177-:-H. 

NiAJRA 1 s Petition to Intervene was granted by the board on September 15, 

1982. On November 10, 1982, NWRA filed (at Docket No. 82-177-H) a Preliminary 

M::>tion in the fonn of a Demurrer with the board which was answered by the appellants. 

On Nove:nber 10, 1982 NWRA filed a M::>tion to Partially Strike and Quash the appeals 

at Dockets 82-219-H and 82-443-H, 82-229-H and 82-239-H. 

On January 17, 1983, the board issued an Opinion and Order· granting NWRA 1 s 

notions at 82-219-H, et al in part and denying same in part. On January 19, 1983, 

the board issued an Opinion and Order denying NtVRA 1 s M::>tion for a Denrurrer at 
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82-177-H. All the above matters have how been consolidated at joint 82-177-H 

and 82-2l9-H. 

At the pre-hearing conference held in this matter on February 2, 1983, 
! 

NWRA orally sought reconsideration of the aforesaid' notions. NWRA argued 

that the OOa.rd had misapprehended the legal basis of its notions (which notions 

had not been accarpanied by briefs). In order to grant NWRA every procedural 

courtesy, the OOa.rd, in its pre-hearing conference order of February -10, 1983, 

permitted NWRA to file a written motion for reconsideration of the aforesaid 

notion and briefs "in support thereof". Appellants construed this phrase to 

pennit NWRA to file only a notion for reconsideration and a brief in support of 

this notion. Thus, the appellants responded only to this notion. HCMever, 

NWRA construed the board order of February 10, 1983 as permitting briefs in support 

of its original notions and therefore, NWRA filed substantive briefs in support 

of its Demurrer and fution to Strike and Quash as well as a M;errorandum of Law 

in sUJ?port of a Second Motion for Demurrer and/or Partial Sumnary Judgrrent. 

On March 29, 1983 the board granted appellants a week to respond to 

NWRA's barrage of notions and briefs and on April 1, 1983 the appellants' filed 

two responsive briefs. 

I. First Motion at EHB 82-219-H 

NWRA's initial notion at EHB 82-219-H was based upon the theory that 

certain contentions raised by appellants were not within the jurisdiction of the 

lx>arq because these contentions had been raised after the allowable appeal period. 

NWRA asserts in support of this notion, and appellants do not deny, that 

in 1978 DER issued Watjer Allocation Pennit No. 0978601 to NWRA pursuant to the 
--.;;..../ 

Act of June 24, 1939, P.L. 842 (~t. No. 365) which pennit granted NWRA leave to 

acquire and use for public water supply purposes inter alia 49,800,000 gpd from the 

Delaware River at a diversion point nec;rr Point Pleasant which diversion is also 
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the underlying subject matter of the instant appeals . 

. No appeal was timely filed frc:m said pennit. Thus, argues NWRA, the 

appellants may not now collaterally attack the DER decisions encanpassed by 

the said water allocation pennit. Nh'RA bases a sim:Llar argt.l[Ialt UJX>n ths sub­

sequent DRBC Section 3.8 (allocation) approval of 'NWRA 1
S proposal withdrawals. 

We can dismiss the NWRA argurrent based upon the DROC Section 3. 8 allo­

cation rather surrmarily. No DER decision was involved in the DRBC allocation. 

NWRA 1 s brief attempts to transmute a DRBC decision into a DER decision by explici­

ting (accurately, we believe) the unique nature of the DRBC. 

We do recognize that the DRBC, as a creature of the federal governi'CY2Ilt 

and each signatory state, has overall responsibility for the management and control · 

of the Delaware River Basin 1 s water resources and to this end we acknowledge that 

the DRBC compact provides inter alia that no water related project or facility 

can be constructed in the basin unless it has been first included in the DRBC 1 s 

o::mprehensive plan. However, we agree with appellants that this language nerely 

gives DRBC a veto over water related projects; their inclusion in ·the o::mprehen­

sive plan does not mandate the construction of these projects nor does it obviate 

any functions, powers and duties of the signatory states. Indeed, §1.5 of the Canpact 

expressly preserves these functions, 32 P.S. §815.101, Section 1.5. 

As to the 1978 DER Water Allocat;ion Pennit, we agree that NWRA 1 s brief 

is on the right track when it analyzes the Water Rights Act of 1939, 32 P.S. §§631, 

et seq. in order to detennine what findings DER made in issuing that pennit. Ad­

ministrative agencies may not act outside the scope of their legislative authority, 

Delaware Community College v. Fox, 20 Pa. Cmwlth. Ct. 335 (1975); Elias v. EHB, 10 

Pa. Cmwlth. Ct. 489, 312 A.2d 486 (1973) and thus only if the Water Rights Act re­

quired the type of environmental assessment DER conducted in regard to the instant . 

appeals would its prior allocation decision bar the said appeals. We further agree 
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with NWRA that the Preamble and §7 of the Water Rights Act bear the closest 

scrutiny •. 

follows: 

The Water Rights Act's Preamble evidences the scope of said Act as 

"vlliereas, An adequate and safe supply of water for the 
public is a rna.tter of primary concern affecting the 
life, health and canfort of the people of this Camon­
wealth; and 

Whereas, The increase of the population makes it nece­
ssary that the available supply of water be conserved, 
controlled and used equitably for the best interests 
of all concerned; and 

Whereas, The use of water for the supply of water to the 
public is the nost essential of all public service, vital 
to life itself; and 

Whereas, The public interest requires that public water 
supplies be developed not only for present needs but also 
for developing needs for' a reasonable time in the future 
from and after any original appropriation or acquisition 
of a source of supply; and 

Whereas, The public interest requires that sources of 
water supply appropriated or acquired but not used or 
not reasonably necessary for future needs should be 
available for appropriation or acquisition by others 
requiring such sources. " 

See, "Historical Note" to 32 P .s. §631. 

To accomplish the purpose and expressed intent of the legislature, 

Section 7 of the Act, 32 P.S. §637, vests in the Department of Enviroi111'El1tal Re-

sources (successor to the Water and Power Resources Board) the authority and 

duty to perform an overall investigation and evaluation of the proposed alloca-

tion. 32 P.S. §637. Approval of a requested allocation rna.y only be given where 

it is detennined that the pro:tX>sed new source or additional supply: 

" (1) Will not conflict with the rights to such water 
or water rights held. 

{2) Water and water rights proposed are reasonably 
necessary for the present purposes and future needs 
of the public water supply agency making the application. 
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(3) Taking of said water or exercise of water rights 
will not interfere with navigation. 

(4) Taking of said water or exercise of water rights 
will not jeopardize public safety. 

(5) Taking of said water rights will not; cause substan­
tial injury to the Ccmronwealth. 

( 6) Issuance of the Water Allocation Penni t is in the 
public interest. " 

Although, as stated above, we agree that NWRA's brief looked at the 

pertinent sections of the Water Rights Act, we do not agree that this brief drew 

the correct conclusions fran its analysis thereof. 

Nowhere does the Preamble discuss any envirornnental impacts of a pro-

posed water allocation. Rather, this 1939 Act, which obviously predates the 

growth of widespread enviror:urental awareness am:mg the citizens of this Ccmnon-

wealth and their elected officials, is clearly directed towards the developnent 

of public water supplies in such a manner as to meet all reasonable present needs 

without jeopardizing future needs. 

It is not surprising therefore that Section 7 of the Act, 32 P.S. §637, 

which lists the items for DER consideration when reviewing an application is 

devoid of any rrention of enviror:urental impacts. To be sure, Section 7 contains 

the typical catchall phrase that DER should consider "the public iJ.:d:erest" before 

issuing an allocation pennit and arguably this broad tenn and/or the requirerrent 

to avoid substantial injury to the Camonwealth would authorize a consideration 

of envirorunental factors. However, this argument is not supported by the mandatory 

portion of Section 7 of the Act~ 

The mandatory portion of §7 states that: 

" ... if the Board finds that the proposed new source or 
additional supply will not conflict with the rights to 
such water or to water rights held by any other public 
water supply agency which are reasonably necessary for 
its present purposes or future needs, and that the water 

, _ or the. water rights proposed to be acquired are reason­
ably necessary for the present purposes and future needs 
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of the public water supply agency making application, ~t 
the taking of said water or the exercise of said water 
rights will not interfere with navigation, jeopardize 
public safety, or cause substantial injury to the CcJ:rnon­
wealth, then, and in that case, the Board shall approve 
the application and shall issue a penni t ~erefor. 11 

( errphasis added) 

This language clearly dispells the notion that DER is authorized by 

this Act to deny a water allocation pennit for any environrrental insult short 

of one which would "cause substantial illjury to th~ Carm::mwealth11
• Of course, 

DER may have additional duties irrposed upon it by the Environmental Rights 

Amendrrent, Article I, §27 of the Pennsylvania Constitution (which was adopted 

sane 30 years after the Water Rights Act) but it is noteworthy that this Attend-

IIEnt is not so nmch as rrentioned in DER' s ;'Report on the Application of Nesharniny 

Water Resources Authority for Water Allocation fran Pine Run, North Branch 

Neshaminy Creek and Delaware River" dated November 1, 1978, (which is attached 

as Exhibit B to NWRA' s brief and which, apparently, incorporates DER '.s adminis-

trative record for- the said water allocation permit) • It is true that sane-

envirornnental impacts of the .proposed project are discussed in a surmnary fashion, 

under the ''will not cause .substantial injury to the Crnm::>nwealth" section of the 

report but the report nowhere addresses any of the•three tests of compliance with 

the Environmental Rights Attendrcent set forth in Payne v. Kassab. 

In view of the above, we do not find that the Water Rights Act per se · 

permitted· DER to or that DER did undertake an extensive environmental assessment 

prior to issuing the said water allocation permit. 

Furthermore, Borough of Collegeville v. Philadelphia Suburban Water 

Company, 377 Pa. 636, 105 A.2d 722 (1954) which discusses the effect of a .state 

water allocation under the Water Rights Act does not, as NWRA asserts, derron.strate 

the finality of that action vis a vis a subsequent administrative action taken 

pursuant to different legislative authority. In CoUegeviUe_, supra, private 

plantiffs brought an equity action to enjoin Philadelphia Suburban Water Ccrnpany 
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fran diverting water from PerkiOll'El Creek. The Supreme Court in CoUegeviUe, 

supra, af;finned the decision of the lower court which sustained the defendant 

water company's preliminary objections and dismissed plaintiffs complaint. This 

decision, as is stated therein, merely applies the iong established rules that 

the jurisdiction of a court of equity may not be invoked where there is an 

adequate rerredy at law, and that statutory rerredies must be exhausted before there 

is resort to equitable jurisdiction.
1 

The Collegeville decision did not address 

the issue of the impact of a water allocation pennit in a subsequent adrninistra-

tive action. (Note, the courts have often drawn a distinction between issues which 

may be reached in administrative review and those which may be attacked at equity. 

Fox, supra. 

· NWRA's reliance upon Toro Development Company v. DER, 56 Pa. Orwlth. 

Ct. 471,· 425 A.2d 1163 (1983) is also misplaced. Toro, supra was merely the latest 

in a series of cases in which the Crnm::>nwealth Court recogniz~ the interconnection 

between the Pennsylvania Clean Streams Law, 35 P.S. §§691.1 et seq. and .the Penn­

sylvania Sewage Facilities Act, 35 P.S. §§750.1 et seq. (See Carroll Township v. 

DER, 48 Pa. Crnwlth. Ct. 590, 409 A.2d 1378 (1980), Kidder Township v. DER, 41 Pa. 

Orwlth. Ct. 376, 399 A.2d 799, (1979)) In these cases and others, Ccrrnonwealth 

Court has recognized that when the Clean Strams Law provides that DER, before taking 

action thereunder, shall consider, inter alia "water quality management and 

pollution control in the watershed as a whole" and "the feasibility of canbined 

or joint treatment facilities" (Section 5 Clean Streams Law 35 P.S. §691.5) these 

considerations shall be taken by sewage facilities plans prepared pursuant to 

Section 5 of the Pennsylvania Sewage Factilities Act, 35 P.S. §750.5. 

NWRA which has the burden of supporting its notions, has derronstrated 

no such close connection between the Water Rights Act and the Acts under which 

the presently appealed action are taken. Also, it is :i.rrportant to note that DER 

1. In Co Uegevi Ue, supra, no appeal had been tirrely taken fran issuance 
of the water allocation pennit. 
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in this case has not argued that its ~978 water allocation approval precluded or 

diminished the need for an independant enviro:rJIIEntal review of the Point Pleasant 

diversion prior to taking the actions upon appeal herein. 'Ib the contrary, DER' s 
;' 

ca:nprehensive Enviro:rJIIEntal Assessment prepared in 1982 at least irnplicitedly 

acknc:Medges DER' s duty in this regard. The legal interpretation of the adminis-

trative agencies .impc:Mered to enforce all of the al:x:>ve Acts nust be given nore 

weight than those of private parties like NWRA. 

II. Second fution at 82-219-H 

Ih its second M:>tion to Strike, NWRA shifted its focus frc:m prior DER 

actions to prior actions allegedly involving Del-Aware Unlimited, Inc. before 

other forums. Having been rebuffed by the board's January 17, 1983 Opinion on its 

res judicata theory; NWRA in its second notion, relies upon collateral estoppel 

which does not require "the identity of the thing sued for" lack of which proved 

factual to NWRA' s res judicata theory. 

Collateral estoppel does require, however, that the issue consideration 

of which would be barred in a subsequent action was finally adjudicated by a 

court of canpetent jurisdiction in an earlier matter. Pilgrim Ford Products 

Company v. FiZZer Products~ Ina., ·143 A.2d 48 (48)•. Thus, we agree with appellants, 

that portion of NWRA' s second notion based upon Del-Aware UnZimi ted~ Ina. v. 

Baldwin must be discounted since no final adjudication has been rendered in 

Baldl»in. 2 'Ib the extent that the interlocutory decision in Baldwin has pertinence 

here, we believe that the federal court's dismissal of DER as a party to the federal 

action supports appellants' argurrent that its concerns are properly placed before 

this board. 

2. Del-Aware's notion for prel.iminary .injunction of the Anny Corps of 
Engineers was denied by the U.S. District Court for the Eastern District of Penn­
sylvania in Baldwin. 
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We also agree with appellants that any findings rendered in the pro­

ceeding before the NRC Application of Philadelphia Electric Company, NRC No. 52-532 

should not raise the bar of collateral estoppel in this case. We are strongly 
i 

supportive of the proposition quoted in appellants'· brief that states that "a court 

should approach gingerly a claim that one agency has conclusively detennined an 

issue later analyzed frcm another perspective by an agency with a different sub­

stantive jurisdiction, FTC v. Texas, 555 F.2d 862 (D.C. Cir.), cert •. den. 431 

u.s. 974, (1977). While NWRA and Peco undoubtedly feel that having run the 

guantlet before the NRC and DROC and Anny Corps on the same project they should 

not have to replow the same ground in the instant proceedings. The lx>ard does 

sympathize with the position of these parties but their concern is essentially a 

political one far outside the scope of our jurisdiction. The Congress of the 

United States and the General Assembly of the Camonwealth of Pennsylvania have 

chosen to create a number of agencies and to charge these agencies with varying 

degrees of overlapping jurisdiction over the Point Pleasant project. This being 

that case, each agency must discharge' the duties assigned to it and if this results 

in a succession of administrative hearings that is apparently the price we the 

federal and state governrrents have been willing to•pay to ensure a thorough review 

of projects. 

The lx>ard has offered the suggestion that the records in the NRC and 

other proceedings could be incorporated in these proceedings in order to avoid 

unnecessary duplication of testim:my but to date the parties have not been able 

to agree on admission of such testimony. 

The final support of its second :rrotion, the DRBC approval of 1981 and the 

affirmation by the U.S. District Court for the Eastern District of Pennsylvania of 

the DRBC approval in Delaware Emergency Group v. Hausler, 536 F. Supp. 26 (ED Pa. 

1981) aff'd., 681 F.2d 805 (3rd Cir. 1982), are subject to the same above argument, 
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. . 

-an administrative proceeding, including judicial review, of one administrative 

agency must be approached gingerly as collaterlly estopping another agency which 

may be charged with considerably different responsibilities. 

In sum, as to NWRA's second notion. to quash or limit the issues raised 

in appellants' rider to its notice of appeal we hold that these issues ·have yet 

to be finally litigated before a forum having jurisdiction equivalent to that 

of this board and thus NWRA' s collateral estopf?el theory is not well t?lken. 

III. Demurrer at 82-177-H 

Docket 82-177-H involves appellants' appeal fran DER.'s refusal to require 

a National Pollutant Discharge Elimination System (NPDES) Pennit under §402 of 

the Clean.Water Act; 33 u.s.c. §1342 for diversion ofDelaware River water into 

the North Branch of Neshaminy Creek. NV\IRA demurrers to this appeal asserting 

that this board has no jurisdiction to consider any of appellants' claims which 

arise under the federal Clean Water Act or the regulations of. the administrator 

of EPA. NWRA argues that since NPDES pennits are issued pursuant to the federal 

Clean Water Act the procedures of that act nn.ISt be followed by those seeking· 

redress of their grievances. NWRA argues that pursuant to §505, 33 U.S.C. §1365 

of the Clean Water Act U.S. District Courts are granted original and exclusive 

jurisdiction of suits against the administrator of EPA where there is an alleged 

failure of the administrator to perfonn mandatory actions. Assuming, arguendo, 

that §505 does provide exclusive jurisdiction for challenging EPA actions, Section 

505 also makes it clear this section does not authorize suits against non-willing 

state parties. (The Eleventh Amendment to the United States Constitution "V.Uuld · 

quite probably have invalidated an attempt to place the states under federal court 

authority.) 

Thus, NWRA is relegated to arguing that appellants' appeal fran DER' s 

refusal to issue a NPDES penni t is, in essence, an appeal fran an action of the 
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. . 

administrator of EPA because DER runs the NPDFS pennit program in Pennsylvania 

as an agent of EPA. DER does act in certain respects as EPA's agent in adminis-

tering the NPDFS penni t program but no rrore so than in administering the con-

i 
struction grants program or in certifying NPDFS pennits to EPA prior to delegation. 

The board has held in the context of construction grants and certification issues 

that to the extent that DER has duties and perfonns actions under the federal Clean 

Water Act this board has jurisdiction to review these actions. The board has also 

entertained appeals fran NPDES penni ts issued by DER. 

The jurisdictional grant of this board is mercifully succinct and 

clear. Section 1921-A of the Administrative Code, 71 P.S. §510-21A states as 

follows: 

" (a) The Environmental Hearing Board shall 
have the pc:Mer and its duties shall be to hold 
hearings and issue adjudications under the pro­
visions of the act of June 4, 1945 (P.L. 1388), 
knCMn as the "Administrative Agency Law," on 
any order, penni t, license or decision of the 
Depart:rrent of Environmental Resources. " 
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. ~ ' . 

. . . 

This section clearly requires us to exercise jurisdiction aver any 

action or decision of DER and it is the jurisdiction of this board, not of the 

federal or state judiciary, which is questioned by NWRA 1 s Danurrer. Again, we 
I 

cannot agree with NWRA 1 s legal argunent in this regard. 

ORDER 

AND NJW, this 18th day of April, 1983, NWRA 1 s Motion for Reconsideration 

having been granted and based upon said reconsideration NWRA 1 s Demurrer and First 

and Second Motions to Quash or Limit Issues or for Partial Sunmary Judgment are 

denied. 

DATED: April 18, 1983 

cc: Bureau of Litigation 
IDuise S. Thanpson, Esquire 
Robert J. Sugannan, Esquire 
Hershel J. Richman, Esquire 
William J. Carlin, Esquire 
Eugene J. Bradley, Esquire 
Bernard Chanin, Esquire 
Troy B. Conner, Esquire 

~~~&~ 
DENNIS J. HARmSH 
Chainnan 
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JOHN N. WILSON 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PE:-iNSYLVANIA 17101 

(717) 7 87-3483 

Docket No. 83-002-G 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

On January 5, 1983, ltr. v7ilson appealed a DER order, dated Lecember 10, 

1982, directing Wilson to reclaim a site on >•Thich t>Jilson allegedly had l::.een con-

ducting surface mining operations. 

Thereafter V'Jilson failed ·to complete Interrogatories filed by DER, 

an.d failed to file his pre-hearing me.rrorandum as required by the Board 1 s Pre-

Hearing Order No. 1 to the parties. A t..'-1reat, mailed to viilson 1 s counsel, that 

sanctions might be imposed upon 'vilson for the aforementioned failures elicited 

the resr,x:mse-from t·i'ilson 1 s counsel--that he had been infonred v7ilson no longer 

wished his counsel to proceed with the appeal. 

'Ihis information caused the Board to write 11r. Wilson directly, on ~iarch 28, 

1983, by certified mail, which he received. This March 28, 1983 letter, included 

with this Opinion and Order as Exhibit ·A, also warned Nilson of rnssible sanctions, 
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including dismissal, if he did not file his pre-hearing menorandum by April 8, 

1983, and did not answer DER' s Interrogatories by ~.pril 15, 1983. .As of this 

date, the Board has received no restx>nse to our March 28, 1983 letter. In the 

rreantirre, on April 19, 198.3, DER has filed a t-Dtion for Sanctions, asking the 

Board to dismiss his appeal. 

We will dismiss the appeal, but not because of DER's l-btion, to which 

Wilson has not had time to respond. Wilson, through warnings directly to him 

as vJell as to his counsel, has had arrple opportunity to rreet the. requirerrents 

of the Board's rules, or at the very leas.t to explain why he has not met the 

Board's deadlines. The Board's rules, 25 Pa. Oode §21.124 authorize dismissal 

for failure to abide by· :the Board's ·rules and orders. 'lhi.s failure has men 

flagra..Ylt in the instant appeal. 

ORDER 

WHEREFORE, this Ltth day of May , 1983, it is ordered that the 

above-docketed appeal . is dismissed. 

UA.'IED: May 4 I 1983 

cc: Bureau of Litigation 
Richard S. Ehnan.n, Esquire 
John N. Wilson 
Al Lander, Esquire 

ENVIROl\..lMENTAL HEARING BOARD 

EI:WARD GERJUOY, Merr\ber 
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CO:'I·fldOlVWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

mNCERNED CITIZENS AGAINST SLOCGE 
by' Charles Srrall, Jr. , 
Trustee ad Li tern 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CITY OF PHILADELPHIA, Perrri ttee 

OPINION AND ORDER 

Docket Nos. 82-220-:-G 
82-221-G 

SD'"R HJTION '10 W.CA'IE PREVIOUS 
ORDER SUR PRELTI~INA..l(Y OBJECTIONS 

These matters concern u"o permits granted to the City of Philadelphia 

("Philadelphia") by t.~e I::lE=partment of Enviroi'Ir."eeltal Resources ( 11DER11
) Bureau of 

Solid vlaste !·:at'lagerrent, allowing Philadelphia to dispose of sewage sludge (te:rmed 

"mine mix" by Philadelphia) --from its Northeast and Southwest ~~ater Pollution 

Control Plants--on two land reclamation sites. Permit No. 602201 pertains to a 

72-acre site identified as Arcadia No. 1, in Grant and r-nntgorrery 'Ibwnships, 

Indiana County. Permit No. 602124 pertains to a 155-acre site identified as 

Benjamin Coal Company r1ines 11 and llB in Banks 'Ibwnship, Indiana County. 

On Septer:Jber 20, 1982, the Concen1ed Citizens Against Sluc1ge ("Citizens'') 

appealed these perrrit grants. The appeal of pennit No. 602201 v1as docketed as 

EBB 82-220-G; the appeal of perrrit No. 602124 was docketed as EfiB 82-221-G. 
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Thereafter preliminary objections, requesting inter alia that these appeals 

be disrhl.ssed, were filed by Philadelphia. 'Ihe Board has ruled on these pre­

·lirnL"lary objections, in an Opinion and. Order dated February 9, 1983 •. 

On March 10, 1983,. Philadelphia filed a M:>tion to Vacate our 

February 9, 1983 Opinion and Order, acconpanied by a suptxJrting :merrorandum of 

law. We na.Y rule. on this M:>tion to Vacate, which argues that the afore~aid 

appeals are noot and that the Citizens lack standing to pursue these appeals. 

Philadelphia's rre!rorandurn of law (footnote 1) remarks that Philadelphia 
. . 

reserves i:.l'.e right to address, at later stages of these proceedings, ot.~er 

issues--than mootness and standing--discussed in our ~ebruary 9, 1983 Opinion 

and Order; for what it's w:>rth, we permit Philadelphia this reservation. 

Before proceeding any fu_rther, however, we note that. our rules, 

25 Pa. Code chapter 21, do not provide for Motions to Vacate our interlocutory 

rulings, such as our February 9, 1983 Opinion and Order. The Board does not 

claim to be infallible, but our energies are limited--we sirrply cannot rehash 

every non-final order issued by the Board. Siwilarly, even if the Ivbtion to 

Vacate is regarded as a M:>tion for Reconsideration, our rules provide for re-

a:msideration of final decisions only. 25 Pa. Code §21.122. Nevertheless, we 

have reconsidered our February 9, 1983 rulings in the light of philadelphia's 

M:>tion. 

I. M:>otness 

On FebrUary 9, 1983 we dismissed as rreritless Philadelphia's argurrent 

that these appeals are rrcot because on or before the date (September 20, 1982) 

on which ti:e Citizens filed the appeals, the permitted sites very largely 
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already had been reclaimed. Philadelphia now has filed affidavits supporting 

its allegations that "all mine mix application and seeding" have reen completed 

on the entire Arcadia site (permit No. 602201) and on "area 1" (98 acres) of 

the Benjamin site (permit No. 602124). Philadelphia continues to insist that 

the appeals therefore are rroot with respect to the entire Arcadia site and 

"area 1" of the Benjamin site; apparently Philadelphia now concedes that the 

Citizens' appeal 82-221-G is not rroot with respect to areas 2 and 3 of the 

Benjamin site. 

However, we continue to hold that neither of the above-captioned 

appeals has been made rroot in any part by the affidavit-supPJrted facts re-

counted immediately above. Philadelphia argues vigorously tha.t moot questions 

are not justiciable; we agree. Philadelphia further argues that a question is 

rroot if relief cannot l:e granted; we agree again. But Philadelphia is unable 

to explain why this Board cannot grant the desired relief in these appeals. 

The Citizens ask us to declare that DER abused its discretion in granting these 

pennits. We are able to so declare, and ~f we did so rule the pe:r:I!'its would 

l::ecc:me unlawful, and would have been unlawful from their date of issuance. 

Philadelphia goes on to argue (in effect) that the appeals are rroot 

l::ecause--even if we correctly ruled DER abused its discretion in granting t.: •3 

permits--the courts cannot remedy the existing sludge applications, which have 
. . . . 

been inco:qx::>rated into the soil and_ seeded, with vegetation already beginning 

to grow. But this argurrent palpably is inrorrect. Whether at this late date 

it w:::mld be wise , or just, to require Philadelphia to rerrove the already-applied 

sludge are issues which are wholly distinct from the issue of mootness, and which 

r.eed not l:e decided now. However, it certainly woUld be within a court's pa..ver 
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to order rerroval of the already-applied sludge if it could be shown that DER, 

by inattention to its own regulations, had approved sludge applications which-­

if not rerroved--surely were going to p:Jllute the waters of the Corrrronwealth 

for a very long tine. 

Philadelphia contends that 71 P.S. §510-2l(d), by nanda.ting that an 

appeal of a DER action does not act as an automatic supersedeas, implies that 

any party who receives a· validly. issued permit nay rely on it. We do not see 

tha.t 71 P.p. §510-2l(d) carries any such implication, but accept the principle 

that the recipient of a validly issued pennit nay rely on it. Unfortunately. 

for Philadelphia, its reliance on this principle begs the question; our rulings 

on these appeals are supp:Jsed to decide whether or not the penni ts appealed-from 

really ·wer:e validly issued. Philadelphia argues that a final decision on a 

permit appeal may take years, and that under such circUmstances it is illogical 

for a permi. ttee to be at risk for in'plementing the penni t wi tbout waiting for a 

final ruling on its validity. Perhaps so, but if we adopt Philadelphia's viewpJint 

then surely under the same circumStances it is at least equa~ly illogical for the 

Legislature even to bother making provision for appeals in 71 P.S. §510-21, 

because with .a ... good" lawyer a permittee can delay a final decision on the permit's 

validity ·un:t.il well after the pennittee had completed whatever sludge applications, 

construction, mining, etc. , the pennit called for, thereby--on Philadelphia's 

reasoning--rrcoting any third-party appeal of a pennit grant. 

II. Standing 

On Februacy 9, 1983 we ruled, following our earlier holding in Concerned 

Citizens of Rural Ridge v. DER, EHB 'D:>cket No. 82-100-G, Opinion and Order (Novern­

l:er 22, 1982), that the Citizens can have standing to represent their rre~rs in 
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the instant appeals. However, to derronstrate standing for the Citiz.ens, facts 

must be. alleged which would confer standing on individual members of the 

Citizens association, had they appealed in their individual names. 

Philadelphia seemingly does not dispute the standing r..lling we have 

just surrmarized. Therefore Philadelphia's M:>tion to Vacate was inapposite 
.. 

insofar as our February 9, 1983 discussion of the Citizens' standing is con-

cerned. Actually, Philadelphia, though not disagreeing with our legal approach 

·to standing, is arq..ring that t."1e Citizens have not alleged facts sufficient to 
. . . 

confer standing, as the Citizens were ordered to do on February 9, 1983. '!here 

is some rreri t to this argurrent of Philadelphia's, which would have been very 

appropriate in a renewed notion to dismiss for lack of standing, now that the 

Citizens'· reS1_X)nses to our February 9, 1983 Order have been received. 

Therefore, insofar as it deals with standing, we t.reat Philadelphia's 

MJtion to Vacate as a renewed notion to dismiss for lack of standing. We now 
. . 

rule on this notion; because the facts alleged. in support of standing are 

different in the two appeals, the appeals 82-220-G and 82-221-G must be 

examined separately. 

II. A. Permit No. 602201. Docket No. 82-220-G 

The dE;ficiencies in the Citizens' Notice of Appeal at this docket 

nurr.ber, ·particularly with regard to standing, have been discussed in our Feb-

ruary_ 9, 1983 Opinion, and need not be repeated here. In response to our 

February 9, 1983 Order, the Citizens have filed an Arrended Appeal which, in 

pertinent part, reads as follows: 

7. Just south or this site is Little Mahoning Creek. 

8. The area up:m which sludge has been applied is less 
than one hundred (100) feet from Little Mahoning Creek. 
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9. Many of the citizens of the area, including Charles 
Srrall, Jr., Janes Buffone, and Larry Bergreen, all 
of whom are nernbers of Concerned Citizens Against 
Sludge, have in the past and to this date fish in 
Little Mahoning Creek. 

10. Water run off from the sludge area will cause ir­
reparable hann to the fish in Little l.ahcming Creek, 
and consequently will also cause hatm to Charles 
Small, Jr., Janes Buffone, and Larry Bergreen. · 

11. James Buffone is a rrember of the Association of 
Concerned Citizens Against Sludge. He is unemployed 
and in order to supple:rrent his food supply he must · 
hunt small game, deer and game birds. The permit 
was issued on August 23, 1982, and within a matter 
of days the sludge was ·being applied. ·Hunting 
season is open in Pennsylvania on or about October 15. 
The ~rinit ·states grazing by animals whOse products 
·are consurred by humans shall be prevented for at least 
tw:::> (2) rronths or longer after sewage sludge appli­
cation. 'lb prevent hunting on or around the sludge 
application areas would cause irreparable ha:rm to the 
above named citizens. 

Philadelphia argires that the allegations just quoted, even when taken 

together with the allegations in the original Notice of Appeat, are insufficient 

to confer standing. 'lb be precise, Philadelphia argues that the aforesaid 

allegations would not confer standing to appeal on individUa.l rrernbers of the 

Citizens (such as Charles Srrall, Jr., Janes Buffone and Larry Bergreen narred in 

the Amended Appeal), under the William Penn test that the interest in the 

question litigated--in this case the grant of Permit No. 602201 to Philadelphia--

ritust be "substantial, irmediate and direct." William Penn Parking Garage, Inc. 

v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). 

We agree with Philadelphia. The alleged deterioration of hunting and 

fishing in the vicinity of the site, even if true, is not--in our opinion--an 

injury to individual Citizens of the "substantial, inmediate and direct" type 

contemplated by the Willia-n Penn court. As Philadelphia contends, the Citizens 
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continue to allege injuries vlhich are comrron to all Pennsylvania residents; 

such injuries do not rrerit standing. The Citizens, though given the oppor-

tunity to do so in our February 9, 1983 Opinion, have not filed any 11EllDrandun 

. of law which might have changed the conclusions we have stated in the last 

· ~ sentences. M:Jreover, in our view these concluSions pertain also to Jarres 

Buffone despite the allegation that Mr. Buffone must hunt small game, deer and 
. ' .-: ,/ 

birds to augrrent his food supply. The Citizens have not alleged, and we doubt 

they oould prove, that the operation of the site will cause any substantial, 

inmediate and direct degradation of Mr. Buffone's 'food supply. Wherever 

Mr. Buffone has been hunting, he has been risking the possibility that the 
.. 

wild game he has been killing had been feeding on waste disposal or othe:rwise 

tmhealthful sites; we do not believe Mr. Buffone can show operation of the 

disputed site will ?ignificantly increase the risk to his health caused by 

his reliance on wild garre as food. 

In the imnediateiy preceding sentence we rrore nearly have l:.een ruling 

on the rrerits of the Citizens' clairrs than on whether their alleged facts can 

oonfer standing. However, V-'2 wanted to make it clear that in rejecting standing 

'V;e are not taking refuge in the Citizens I unartful plE;:adings I about which the 

Citizens already ru:;_ve teen warned, in our February 9, 1983 Opinion. Because we 
. . 

do not believe they could furnish the proof, the Citizens' failure to plead the · 

allegation that operation of the site will substantially, irn:nediately and 

directly degrade Mr. Buffone's food supply is inconsequential. 

II. B. Perrr~t No .. 602124. Docket No. 82-221-G 

The Citizens' Arrended Appeal at this docket number states: 

7. ~'i'illiam Kraynak and George Kraynak are both narred 
property owners in Paragraph 3 in the Permit Application 
submitted by the City of Philadelphia to Apf~llee, 
DepartJrent of Environrrental Resources. 
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8. Paragraph 3b of the above mentioned Penni t 
Application states site acquisition will be 
by lease for one (1) year. 

9. lb lease has ever been signed, nor entered into, 
:by any of the narred property owners. 

10. \villiam Kraynak is a rrenber of Concemed Citizens 
Against Sludge. 

11. Sludge has been deposited on the property of 
William Kraynak without his pennission. 

These allegations clearly do suffice to allege a "substantial, 

.irornediate and direct injury satisfying the William Penn test. Therefore, 

Philadelphia's .r.btion to Vacate, or to dismiss for lack of standing, is 

rejected for the appeal at I:bcket No. 82-221-G. However, we remind the· 

Citizens that they must prove their allegations of standing, just as they must 
.. 

prove whatever facts are needed to sustain their appeal on the merits. In 

our February 9, 1983 Opinion we rejected Philadelphia's preliminary objection 

in the nature of a dermrrrer (though we conceded the preliminary objection had 

oonsiderable merit) on the grounds that the Citizens had not yet had the 

opp::>rtuni ty to file their pre-hearing merroranda in these appeals, · wherein the 

facts. they intended to prove presumably would be rrore carefully delineated 

than in the Citizens' Notices of Appeal. 

The Citizens now P~ve filed their· pre-hearing memoranda in these 

appeals; nore p~ecisel~, they have filed a single pre-hearing nerrorandum which 

apparently is intended to satisfy the reqUirements of our Pre-Hearing Order 1.lo~ 1 

for roth the arove-capti.oned appeals (which have not been consolidated). Para-

graph 2A of our Pre-Hearing Order No. 1 reads: 

2. The appellant shall file ... a pre-hearing . 
rrenorandum which shall contain the following: 

A. Staterrent of facts each party intends to prove. 
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Here, in its entirety, is the Citizens 1 pre-hearing rne:rrorandum1 s respoilSe to 

the al:xJve requirerrent: 

A. Staterrent of Facts: 

1. Concerned Citizens Against Sludge shall prove 
that the IEpartrrent of Environrrental Resources did not 
comply with its own regulations in connection with 
fermit number 602201 in that the application_identified 
as number 602201 was filed by the City of Baltirrore, 
but issued to the City of Philadelphia. 

2. The Departrrent of Environmental Resources failed 
to comply with its own permit requirerrents in that the 
Departrrent of Environrrental Resources rrade no provisions 
to insure grazing animals \vere not allowed to graze on 
the sludge sites pursuant to pennit mandate. 

3. The IEpartrrent of Environmental Resources did .not 
sufficiently investigate M:Jdem-Earthline to insure com­
pliance with the Solid Waste Managerrent Act 97 § 503(d). 

The Board supposes it is possible the Citizens are content with this 

staterrent of the facts the Citizens feel it necessary to prove. But the Citizens 

are reminded that paragraph 4 of our Pre-Hearing Order No. 1 reads: 

4. A party IlB.Y be deerred to have abandoned all 
contentions of law or fact not set forth in its pre­
hearing merrorandum. 

ORDER 

:wHEREFORE,· this y t:l/ day of &;;r
7 

/ft"J it is ordered that: 

1. Philadelphia 1 s rrotion to dismiss the above-captioned appeals for 

mootness is rejected; these appeals are not moot in any part. 

2. Philadelphia's notion to dismiss the appeal at Ibcket No. 82-220-G 

for lack of standing is granted. 
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3. Philadelphia 1 s notion to dismiss the appeal at DJcket No. 82-221-G 

for lack of standing is rejected. 

4. 'lhe Citizens are reminded that a party may be deemed to have 

abandoned all contentions of law or fact not set forth in its pre-hearing 

rrerrorandum. 

DATED: May 4, 1983 

cc: Bureau of Litigation 
Howard ~~in, Esquire 
Chere 1 ''iinnek-Shawer 1 Esquire 
Martha Gale 1 Esquire 

ENVIroNMENTAL HEARING BOARD 

DENNIS J. lll-..RNISH 1 Chainnan 

EIJNARD GERJUOY I Member 

Marguerite G::>odman 1 Esquire 
Benjamin G. Stonelake, Jr., Esquire 
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C'.NffiRIA COAL Cl)HPANY 

V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PE:-i:-iSYLVANIA 17101 

(717) 787 ·3483 

Docket No. 82-071-G. 

C0~1MONWEALTH OF PENNSYLVANIA 
DEPARTr-.tENT OF ENVIRONMENTAL RESOURCES 

OPllJION .fu\.lD ORDER SUR 
PETITION FOR RECONSIDERATION 

On Barch 11, 1981, the Board entered its final adjudication in this 

ratter. 'i•ie sustained Car:lbria Coal Co:rrl_?any's (Cambria's) appeal, and remanded 

the r.atter to DER v.Jith the instruction that DER issue Carrbria its previously 

refused ar.-endment to ~tining Permit No. l01206-4274SII-0-l; conditions of the 

amended permit were to be consistent with our adjudication. 

On Harch 30, 1983, DER filed a tinely (under 25 Pa. Cod~ §21.122) 

petition for reconsideration and rearqurrent, en bane. I'Ve hersvith deny this 

petition, for reasons eh~lained infra. 

Our rule 21.122 (a} states that reargurrent (and a·ttendant reconsider-

ation) "will be taken only for corrpelling and persuasive reasons, 'and will 

ge.."'lerally be li..mted to instances where:" 

(1) The decision rests on a leaal around not 
considered by any party to the proce~ding and tl1at 
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the parties in good faith should have had an opi:X>rtu­
nity to brief such question. 

(2) The crucial facts set forth in the applica­
tion are not as stated in the decision and are such as 
would justify a reversal of the decision. In such a 
case reconsideration Y.Duld only be granted if the 
evidence sought to be offered by the party requesting 
the reconsideration could not with due diligence have 
offered the evidence at the time of the hearing. 

The contentions in DER' s Petition may be surrmarized as follows: 

(a) The Board decided that DER' s "no double pennitting" policy was 

arbitrary and capricious as applied to Cambria, although DER never had the 

opportunity to fully brief this legal issue. 

(b) 'Ihe Board decided that Cambria and not Ieche.l"le Coal Corrpany 

(I.echene) had the rights to mine coal in the property under dispute, although 

the Board has no authority to detennine title to real property, and although 

DER had no opport1.mity to fully brief t..h.e issues of who hGd the coal mjning rights · 

and tl1..e Board • s I:X>wer to rule on those rights. 

{c) '!he Board's decision that the "no double permitting" p:Jlicy was 

arbi traL-y aYld capricious rested on alleged facts--ccncerninq DER' s pa~t double 

perrni tting practices--v."D.ich were not in the record. 

{d) In relyi...""lg on DER' s alleged past double permitting practices, the 

Poard overlcoked facts i..r1 the record concerning Lechene' s reclanation problems 

at the site, vhlch facts justified DER's adher6!lce to its no double permitting 

I:X>licy for the disputed 18 acres which are the subject of the instant appeal. 

(e) The Board's decision rested on legal grounds, concerning the 

effects on Lechene's bonding responsibilities if cambria were to be granted its 

permit, which are unsmmd and which DER did not have the opportuni·t:y to. fully 

brief. 
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Concerning these five [(a} - (e)] contentions of DER' s, we have 

reached the following conclusions: 

(a} DER had the opp?rtunity to fully brief this legal issue, and 

did so brief. Section V of DER's brief is headed: 

V. DER POLICY PIDHIBITlliG OVERLAPPlliG MINlliG 
PERMITS SHOULD BE SUSTAINED IN THIS CASE EVEN THOUGH 
THE POLICY HAS NOT BEEN' ProMULGATED AS A REGULATICN. 

This heading speaks for itself as a rebuttal to DER' s contention (a) • 'Ihis 

section of D~~'s brief o6ncludes with the quotation, from the Board's recent 

adjudication in.Chemclene Corp?ration v. DER, Docket No. 80-168-M (Septem-

l:er 21, 1982}: 

The bond assessrrent program, admitted by DER 
to be tmpublished, and not a regulation, is therefore 
not accorded a presumption of validity, and this 
Board may substitute its discretion for that of DER 
when considering the bond assessment program. 

DER's contention (a) is rejected. 

(b) cambria's pc)st-hearing brief, filed on or about twenty days 

before DER1 s brief was filed, prop?ses inter alia the following Findings of Fact: 

16. At no tirre did Cambria grant Lechene any J~ight. 
to :m:l.ne the coal it o~·med under the 53 acre tract of land. 

17. Leche.11e had applied to the ~part.rrent and had 
been granted a Mining Permit and a Mine Drainage Pe1Jnit 
on 18 acres of the 53 acre tract even though lechene did 
not have the :=:urface or coal mining rights thereto. 

These prop::>sed Findings of cambria 1 s, of which DER had notice, refute DER 1 s con-

tention that it did not have the opp::>rtunity to fully brief the issue of who had 

. the coal mining rights in the disputed 18 acres. 

As for DER 1 S contention that it did not have the opp?rtunity to fully 

brief the issue of the Board 1 s p::>wer to make rulings bearing on ti tJ.e, the record 

sh<Avs that the hearing examiner put DER on notice that this issue might rorre up. 
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In ruling that Appellant's Exhibit No. 15--identified as "a report from Olyrrpia 

Title Co;mpa.ny ••• the surface and mineral title report covering the Powell and 

Eosar property '[the property in dispute]" (N.T. p. 64)--would be admitted into 

evidence, the hearirig examiner said (N.T. pp. 65-66): 

I am going to admit it over objection for 
several reasons. 

First of all, on the basis of that n:mald Cooper 
opinion where a title of research was submitted and I 
believe the ruling in that case was that even if the· 
board doesn't have authority, it doesn't make determin­
ations with regard to who owns what piece of property 
to the extent ~t the D=part.rrent nakes such dete:r:rnina­
tions in U.Tldertaking its actions, the roard Imist of 
nece$sity have the jurisdiction to review the depart­
ment's. determination. 

I don't know at this point ·to what extent the 
Depaxi:nent' s determi..Tlation rests on title in this case 
or not, but ... I think the title abstract and the chajJ"J 
of ti tie are necessary for me to understand where 
Appellant's 1 and 2 fit into the picture. 

The objection to which the hearing examiner referred in the al:x:>ve quote 

from the transcript was by DER's counsel, who said (N.T. p. 65): "I object ..• 

on t..h.e grounds that t..he board is not empoltJered to make decisions ah8ut legal 

title." The opinion to wlo.ich the hearing examiner referred was Donald D. Cooper 

and Kathleen Cooper v. DER, I:bcket No. 81-032-G (Adjudication on Reconsideration, 

Septe..l'tlber 20 1 1982). In Cooper we arrived at the Conclusion of Lav.r: 

4. Although the Board does not have the ];X)Wer to 
adjudicate property -rights disputes, the Board has the 
power and the duty to form well-founded opinions con­
cerning the ownership of ... property which is the subject 
of the instant appeal 1 when such opinions are needed to 
discharge the Board's obligations under 71 P.S. §510-21. 

'Ihe hearing examiner's statement at the hearing, quoted supra 1 and the 

actual adjudication in the instant appeal, are consistent with Coopel:-, of which 

DER had notice. Nowhere in the adjudication whose reconsideration now is petitioned 
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did we do rrore than reach a "well-founded opinion" at.out the mining rights to 

the disputed acreage; certainly we did not adjudicate any disputed property 

rights. At the hearing DER' s counsel put on record his objection that "the 

l:oard is not e:rrpowered to rrake decisions about legal title." 'lherefore, 

DER' s contention (b) is rejected. 

(c) In the petitioned-from adjudication (p. 8) the Board wrote: 

Fourthly, DER did not contest cambria's evidence 
that Ccurbria had received mining pe:rmi ts from DER in 
five instances since 1981 where the areas in question 
were .already pe:rmi tted to and bonded by other · rn:Lning 
companies. Mr. Mx>re had no explanation . for DER' s 
failure to consistently follow this policy except that 
these variances did not occur within his mining district. 
While, as stated al:ove, these factors are not detennin­
ati ve, they do affect the "~,<Jeight we give the reasons DER 
proffers to supJ?Ort its policy. 

DEl~ argues that it did "contest" t.he Ca:.rDbria evldence referred to in t~he imrred-

iately preceding quotation. However, the language of paragraph 14 of DER's 

petition indicates that DER believes its objections (at the hearing) to the 

admission of Cambria 1 s evidence on double pe:rnlitting we1-e equivalent: to contest-

ing· the evidence. We do not give so broad an interpretation to the Board' s use 

of the verb "contest" in the a!:x:>ve quote; but in any event, whether or not DER is 

offering the correct interpretation of "contest" is irrelevant. Once evidence 

of double permitti_n.g had reen admitted, the Board was entit:led to rely on such 

evidence, which DER could "contest" only by introducing cmtradictoJ:y evidence. 

:t<bre to the :point is DER' s contention that in fact cambria's examples 

of double permits never wer:e admitted into evidence. Here DER is correct. DER 

also contends that it has answered Interrogatories concerning these five alleged 

exarrples of double permi ttLTJ.g, and that four of the five were not instances of 

double pennitting at all; the fifth example, DER admits, was an instance of 
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double pennitting, but represented a :pJlicy error which had been corrected 

before the letter giving rise to the instant appeal had been issued. cambria 1 s 

An~r to DER' s Petition for Reconsideration does not contest these just-stated 

contentions of DER's. 

Consequently it appears that our adjudication--notably our Findirig 

of Fact 23 which states "DER has ignored this policy [against double pennitting] 

on at least 5 occasions since 1981 by issuing pennits to and accepting bonds 

from Cambria at other sites"--has rested on alleged facts not in the record. 

Nevertheless, we will not grant reconsideration on the basis of this error of 

ours. Leaving aside the question of whether evide.r1ce concerning the true nature 

of cambria 1 s alleged double penni tting e.xarrples could have been introduced by 

DER at the hearing, we observe that Rule 21.122 (a) (2) strongly disfavors re­

consideration unless: "The crucial facts ... are not as stated in the decision 

and are such as would justify a reversal of the decision." (emphasis added). 

As v.-re stated in the above quotation from p. 8 of our adjudication, our finding 

that there had bee..Tl five instaTlces of double penni tting was not dete:r.nlinati ve. 

Abandoning this finding would not have changed our decision to sustain the app2al, 

as is obvious from a reading of the entire adjudication. The adjudication con­

·sists largely of a series of comterexarrple.s to DER's rigid insistence that it 

must forbid double permitting of the disputed 18 acres in order to avoid various 

administrative and enforcement problems. Our finding· that there already had been 

five instances of double permitting sup:pJrted our disbelief that DER had to 

refuse cambria 1 s per:mit application, but certainly was not necessary to such 

disbelief; and indeed, our retraction of our finding that there were five previous 

double per:mi ts has not suspended said disbelief. 
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(d) DER contends that in relying on the alleged existence of five 

previously double permitted sites, the Board overlooked facts in the record 

concerning outstanding reclamation problems at the Lechene site. As we have 

explained under (c) supra, in reaching our decision to sustain cambria's appeal 

we did not and do not "rely" on the existence of five previously permitted 

sites. M::>reover, our adjudication in this matter did not "overlook" the facts 

in the record concerning outstanding reclamation problems at the Lechene site; 

we were aware of these problems, but did not draw the inference from them that 

DER urged, namely that the existence of these reclamation problems justified 

application of DER' s "no double permitting policy" to the disputed 18 acres. 

In illustration of the imrediately preceding assertion, our Findings 

of Fact 19 and 20 state that as of September 22, 1982 Lechene ha.d not corrpJ.eted 

reclamation on the 18 acre area, inclumng regrading ~oil piles and spreading 

top soil. On p. 9 of our March 11, 1983 adjudication we state: 

Even if it were to be assurred, for the sake of 
argurrent, that Lechene would not complete reclamation 
of the 18 acre parcel, one cannot see why the Cormon­
wealth and the e .. mrirornne..nt. \\TOlJld not be retter senred 
by issuing cambria a mining permit and requiring it 
.to ·post new bonds (which w::>uld isst.E at a higher rate 
than the Lechene bonds) . 

On pp. 9 - 10 of our opinion we suggest that DER could rid itself of its concerns-

about being unable to enforce Lechene's bonds after issuing Cambria a permit--

:rrerely by forfeiting Lechene' s b:md before accepting Cambria's bond. We added, 

on p. 10: "The record discloses abmdant supfOrt for such a forfeiture." 

In sum, DER may not be satisfied with the inferences we have drawn from 

the record, but their contention (d) misreads the thrust of our opinion, and 

here\.Uth is rejected as gromds for reconsideration. 
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(e) Despite DER's contention to the contrary, DER did have arrple 

opportunity to brief the issue of the effect on Lechene's bonding responsibili-

ties from issuance of the Cambria permit, including the possible release of 

surety for Lechene's bonds. In section IV, p. 8 of DER's post-hearing brief, 

there is a long paragraph on the problems overlapping permits would pose for 

DER enforcerrent actions against mine operators. The paragraph begins: "Over-

lapping mining permits would confuse liability for environrrental danage." On 

p. 10 of its post-hearing brief, DER argues: 

Furthenrore, ·the issuance of an overlapping permit 
might be deerred to automatically· discharge the surety 
because the issuance of the overlapping penni t might be 
deelJ'ed to be a rraterial alteration of the surety bond. 

Several other argurrents in support of DER's contention that double permitting 

will cause bond forfeiture problems for DER may be found on pp. 10 -11 of DER' s 

post-hearing brief. 

Therefore DER has no basis for its oontention that it has not had the 

opportunity to fully brief the effects on I.echene's J:x:mding responsibilit:ies 

sterrming fran issuance of cambria's permit. Furthenmre, we do not agree \vit:h 

DER' s addi ti.onal contention that the Board's own w..a.lysis of these effects--on 

I.echene 's ronding responsibilities sterrming from issuance of Cambria's penni t-­

was unsound. But even if DER were oorrect in this last contention, such a 

contention, th::mgh it might provide grounds for reversing us on appeal, does 

not provide grounds for reconsideration under Rule 21.122 (a) 1 quoted above. 
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ORDER 

WHEREFORE, this 4th day of _...:.Ma;;..:..;..l..y...!...,_1=9"-'8:...:3'----' it is ordered that 

DER's Petition for Reconsideration of our March 11, 1983 adjudication is 

rejected; our .March 11, 1983 adjudication is affirrred. 

DATED: May 4, 1983 

cc~ Bureau of Litigation 
r:bna1d A. Brown, Esquire 
Leo M. Stepanian, Esquire 

ENVIRONMENTAL HEARING BOARD 
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HB-43: .12/79 
• A 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

HULTICrlEM CDRPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 83-047-M 

OPINION AND ORDER SUR 
MDTIQ~ TO DISMISS 

By rer.tified letter return receipt requested dated Novert'\ly::>._r 23, 1982 the 

ap::_::>lication of appellant, Multichern Corr:oration, for a hazardous waste transporter's 

license was denied by Gary R. Galida, Chief, Division of Hazardous \vaste Managerrent, 

Department of Environmental Resources of the Ccrmonwealth of Pennsylvania (DER) • . 
The return receipt for said letter is dated November 26, 1983, and was re­

ceived by appellant, although appellant in its notice of appeal admits recei::;>t of the 

letter as of Nove.'Tiber 24, 1982. 

The notice of appeal was received and filed in the offices of the Environrren-

tal Hearing Board (Board) on March 11, 1983. 

This board has jurisdication to hear and decide apr:eals from final action of 

IER, and the letter of Novembo...r 23, 1982 to appellant fro.-n DER is a final action of DER 

which is ap,?ealable to this board. (Citations oini tted) . 

However, any appeal, in order to be :::>erfected so as to preserve the rights of 

the appealing party must be ti.Irely filErl. In the instant appeal, the notice of ap:;:eal 
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was required to be filed with the board within thirty (30) days of receipt of notice 

of DER' s final action (letter of Galida), pursuant to the provisions of 25 Pa. Code §21. S2. 

Giving the appellant ·the benefit of the discrepancy between the date shCMn 
. . 

on the return receipt, November 2:6, 19 82, and appellant's acknowledged date of receipt 

of the letter, November 24, 1982, the last date for fi~ing of the notice of appeal would 

ha~ been I::ecernber 2 6, 19 82. 

This board, and the Courts of this Corrrnonweal th have consistently held that the 

board lacks jurisdiction to hear an appeal which has not been filed within the statutory 

tine period following receipt of notice of final action of DER. Joseph Rostosky v. DEB~ 

26 Pa. Crnwlth. Ct. 478, 364 A.2d 761 (1976); George and Barbara capwell v. DER~ EHB Doc­

ket No. 83-019-M (Opinion and Order dtd. March 4, 1983). 

In light of such controlling precedent, tre board holds that the ap:p=al of 

.Multichem O::>rporation was not tirrely filed and must re dismissed for lack of jurisdiction. 

ORDER 

AND NOW, this 5th day of May , 1983, the apr:;eal of Multichem Corporation is 

dismissed for lack of jurisdiction due to untirrely filing. 

!1!\'IED: May 5, 1983 

cc: Bureau of Litigation 
Louis A. Naugle, Esquire 
Michael Guarnieri, President 

ENVI~ HEARING :OOARD 

·,J~ ~~ &tu1.dt 
DENN..LS ~~SH, Chairman 
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OLD Ea•!E !-1ANOR, INC. 

and 

W. C. LEASD"RE 

Y. 

CO};JMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PE~NSYLYANIA 17101 

(717) 787 ·3483 

Docket Nos. 82-006-G 
82-007-G 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPll-JIOH AND OHDER '' 
SUR PETITION FOR P.ECOIJSIDERATION 

On April 11, 1983, this Board issued an Opinion and Order granting 

in ;,>art, and denying in part, r:etitions for SU£-:ersedeas in the al:ove-captioned 

a?~ls, filed by Old Harre I·Janor (OE'i) and H. c. Leasure (Leasure) re~ctively. 

'Ihese apr:ellants, on !,:a_y 2, 1983, now have filed a Petition for Reconsideration 

"pursuant to 25 Pa. Code §21.122." He herewith rule on tl1is ~lay 2, 1983 Petition. 

He begin by noting b'lat by its language, and by its location in the 

Board's Rules and Regulations, 25 Pa. Code ~21.122 clearly is intended to apply 

only vii1en there has l:een a final adjudication by the Board. Although the Board's 

general I.X>\•;ers to conduct its proceedings undoubtedly perrrit the Board to re-

consider any of its rulings at any ti.r.e before final adjudication, nevertileless 

exce?t under extraordinary circun~tances b~e Board cannot be eh:-ected to eh~nd 

its already overtaxed resources on reconsideration of interlocutorJ decisions. 

-463-



·. 

Furthermore, even assuming 25 Pa. Code §21.122 were routinely appli-

cable to the instant petition, the petition should corrply with the requirements 

of 25 Pa. Code §21.122. Our Rule 21.122 (a) states that reargurrent (and attendant 

reconsideration) "will be taken only for co:rrpelling and persuasive reasons, and 

will generally be limited to instances where:" 

(1) The decision rests on a legal ground not 
considered by any party to the proceeding 
and that the parties in good faith srnuld 
have had an opfQrtunity to brief such question. 

(2) The crucial facts set forth in the appli­
cation are not as stated in the decision and 
are such as would justify a reversal of the 
decision. In such a case reconsideration 
would only be granted if the evidence sought 
to be offered by the par·ty requesting the 
reconsideration could no·t with due diligence 
have offered the evidence at the. til.Tte of 
the hearing. 

'lhe Petition for Reconsideration has not complied with either of these t"INO just-

quoted requirerrents, as we now will decurrent. 

I. Jurisdiction OVer Leasure 

A. Leasure contends that the Board erred in holding tha.i: Leasure, by 

having entered a general appearance, may be deemed to have waived his objections 

to the Board • s exercise of in personam jurisdiction over him. Leasure so contends 

at length, although our April 11, 1983 Opinion unmistakably states in connection 

with this waiver ruling: 

We prefer not to let this issue rest at 
this J?:)int, however, because ·Leasure may feel 
he was led into a general appearance by our 
April 12, 1982 Opinion and Order. 

Our April 11, 1983 Opinion then proceeded to analyze the issue of in personam 

jurisdiction over Leasure on its rrerits; we concluded: 
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In our view, the evidence just described 
smws sufficient personal contacts between ' 
I..easure and the Comrronwealth that forcing him 
to apt=ear iri a Pennsylvania forum does not 
offend traditional notions of fair play and 
substantial justice. Therefore, whether or 
not I..easure is deemed to have put in a general 
appearance waiving objections to in personam 
jurisdiction, we reject his petition for super­
sedeas, insofar as it was grounded on the 
contention that we had no right to exercise 
personal jurisdiction over I..easure. 

Evidently, in naking the contention und~r present discussion, Leasure's 

ex>unsel has ignored our clear statement that our assurrption of in personam juris-

diction over I..easure did not "rest" on the waiver issue Leasure so assiduously 

argues. Under·. 25 Pa. Code §21.122 (a) ( 1) 1 quoted a,bove 1 only· those legal grounds 

on which our decisibn "rests" are prot=er subjects for reconsideration. Therefore, 

we need not!-and do not--address here the rreri ts of I..easure' s contention that there 

was no waiver of his objections to the Board • s assurrption of in personam juris-

diction over him. 

B. I..easure contends that "The Evidence Is Insufficient 'lb Show Minimal 

Contacts Sufficient For Jurisdiction 'lb Attach As 'lb I..easu:re." Hmvever, Leasure's 

argurrents in this regard are no rrore than an assertion that the Board erred in its 

holding, with supporting arguments rehashed from its brief filed before we issued 

our April 11, 1983 Opinion. Leasure does not try--and does .not wan?-ge--to sl:nw that 

either of the requirerrents of Rule 21. 122 (a) are rret. 

II. DER' s Powers Over Leasure Under The CSL 

Leasure contends that the Board in excluding certain properties from 

the supersedeas granted to I..easure, "erred in relying up::m the Clean Streams law 

(CSL). 11 In so arguing, I..easure further asserts that "the Board has apparently 
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misapprehended the, inpJrt of Ryan v. Comn. DER." Leasure makes these contentions 

in his Petition for Reconsideration although our April 11, 1983 Opinion states: 

V.le specifically have excluded, from the 
supersedeas supra, those sites which are located 
on properties owned by ieasure before February 15, 
1977. Terms of the December 12, 1981 Order per­
taining to such sites are not stayed by the 
instant Opinion and Order. For these just­
described sites we are not granting a supersedeas 
because for them we do not agree Leasure has met 
his burden--under the supersedeas rules and the 
July 12, 1982 stipulation qmted supra-of showing 
that as a natter of law Leasure, though a fo:r:ner 
landowner, could not be required to take the 
remedial measures called for by the .Order on the 
properties he had owned. Leasure's attempts to 
explain away Ryan v. DER are unconvincing. 

In other words, Leasure nerely is arguing that the Board's April 11, 

1983 rulmgs were erroneous, as they V-Bll nay have been--we do not claim infalli-

bility. But Leasure so argues without any reference to the Board's supersedeas 

rules, 25 Pa. Code §§21.76- 21.78, or to the July 12, 1982 stipulation which 

(see our April 11, 1983 Opinion) played a crucial role in our rulings. Nor does 

it seem to natter to Leasure's counsel that our April 11, 1983 Opinion obviously 

had examined, and rejected, the very sarre arguments he now is reiterating in his 

Petition for ReConsideration. 

III. Whether OHM Should Have More Time For Backfilling 'Ib Terraces 

On one of the sites which fonn the subject of the present dispute, 

the site of Special Reclarna.tion Project (SRP) tb. 445, OHM asked for a su:persedeas 

of DER' s December 23, 1981 Order that this site be backfilled to approxinately 

original contour (.l\OC). OHM claimed that the penn.it OHM received called for 

backfilling to terraces, not to N:>C.. The Board felt that OHM had sustained its 

burden on this ]?Oint, and therefore granted the requested supersedeas. However, 
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the Board required that 0~1 complete its terraced backfilling within the Decemr 

ber 23, 1981 Order's original schedule for backfilling to Af:£.. 

OHM now cornplains that it cannot rreet this time schedule, which calls 

for backfilling completion by August 15, 1983 and for revegetation by September 15, 

1983. · OHM therefore asks the Board to reconsider its April 11, 1983 Opinion, and 

to order now that OHM rray have approxinately one year and eight rronths (from the 

present date) to oomplete terracing of SRP 445. 

As is his wont, OHM' s comsel nowhere explains how this request falls 

under the purview of 25 Pa. Code §21.122, on Which he is relying (as discussed 

·supra). Furthenrore, the Board finds OHM's request for an extension of tine of 

approXimately 20 nonths to complete backfilling of SRP 445 especially inappropriate 

because of the following language in OHM's Brief in SupfX>rt of Supersedeas, filed 

October ·12, 1982. Discussing this very site, SRP 445, the brief stated Lt:>· 43]: 

Leasure further testified that he expectad 
to have the area terraced by the deadline imposed 
by DER' s Order .•. OHM submits that this Board 
should ( 1) issue a sur:ersedeas to prevent the 
Department from successfully alleging a violation 
of law; and (2) rule that OHM must complete the 
area by September, 1983, since both the Cepartrrent 

. and OHM agree that it is a reasonable completion 
date. 

ORDER 

WHEREFORE, this lOth day of May, 1983, the Petition for Reconsideration 

of our April 11, 1982 Opinion and Order in the above-captioned appeals is denied. 

DA'IED: May 10 I 1983 

cc: Btrreau of Litigation 
Diana J. Stares, Esquire 
Dennis ~.;. Strain, Esquire 
Gregg H. Rosen, Esquire 
Michael calderone, Esquire 

ENVIIDNMENTIU.o HEARING BOARD 

. c 
_s;t_. _ _j '{~/) 
EDWARD GERJUG , ~~~r--------------
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( '. . 

JA!<!ES CAINE 

V. 

CO/HMONWEALTH OF PENNSYLVANIA 

ENVIRON;\IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(7 I 7) 787-3483 

Docket No. 82-095-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPHJION 1\liD ORDER 

On Ha.rch 8" 1982, DER refused James Caine• s application for a 

public eating and drinking (E & D) license, on the grounds that sewage from 

his prop:>sed restaurant would be unlawfully discharged into the waters of the 

Comrom\realth. Caine tirrely a!?pealed t.h.is refusal on April 2, 1982. 

Thereafter, the parties engaged in extensive negotiations which 

(according to DE.."'<) have culminated in t..h.e following agreerrent l:etween the 

parties: 

L Caine was to amend his previous E & D application, to the effect 

that he now \'lill use a holding tank as the means to provide for sewage disposal. 

2. DER would approve the a~ded application. 

Indeed DER asserts that on March 10, 1983~ DER did issue an E & D license to 

!!!:". Caine for operation of his restaurant. 
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P..s of this date, caine has taken no steps to withdraw his appeal, 

although it appears that no dispute remains between caine and DER. However, 

on April 26, 1983, DER has filed a .M:>tion to Dismiss the above-captioned appeal 

on grounds of Ir(X)tness. This .M:>tion was accompanied by a sworn Affidavit, by 

DER Sanitarian Supervisor Wayne H. Billings, affirming that Caine had been 

issued the aforesaid E & D license. Caine has not disputed the .M:>tion or the 

Affidavit. 

Under the circUmstances, we see no reason to disbelieve DER' s account 

of the facts in this matter, which accomt clearly implies the appeal now is 

m:x>t. 

ORDER 

hHEREFORE, this 13th day of May, 1983, the al:cve-captioned appeal 

is dismissed on grounds of rrootness. 

DATED: May 13, 1983 

cc: Bureau of Litigation 
Lynn \\right, Esquire 
Gerald c. Grirraud, Esquire 

Elli'ARD GF;P.JUOY, 
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. ~ ( 

,--. 

C0/14MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
TH1RDFLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

JEFFREY HIGBEE d/b/a 
F...IGBEE SAJ:.:UTATICN SERVICE 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION Al\ID ORDER 

Docket No. 82-298-'G 

The facts in this appeal 1 v1hich on .t-'Jarch 4, 1983 was consolidated 

with the ap~ls at I):)c:R:et Nos. 82-295-G and 82-299-G, have been strrrlmarized 

in our Opinion in thi..s :matter dated Harch 4 1 1983. In that Opinion we remarked 

t.}}at a rrotion to dismiss this apr:eal on grou.D.ds of rrootness seeJ.led appropriate. 

On Ap:dl 11, 1983, DE~ filed a J:.btion to Dismiss this appeal on 

grounds of rrootness. On April 22, 1983, Counsel for Higree v1as advised that 

this ~btion had been received, and -...;as ordered to respond, shoUld she wish to 

do so, on or before Y.ay 3, 1983. 

As of this date., P..igbee has not responded to DER' s !vbtion to Dismiss. 

The reasons for granting the I•btion are legally compelling, as fully explained 

in our !~rch 4, 1983 Order. 
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ORDER 

r 
I 

WHEREFORE, this 13th day of May, 1983, it is ordered that: 

1. '!he al:ove-captioned Appeal is dismissed on grounds of nootness. 

2. '!he above-captioned Appeal is rerroved from the March 4, 1983 

oonsolidation of Ibcket Nos. 82-295-G, 82-298-G, 82-299-G. 

3. '.Ihe caption for the renaining consolidated ·Ap}?eals at lbcket Nos. 

82-295-G and 82~299-G hencefort~ will read~ 

~et~. ) 
v. ) 

COMr-DNWEALTH OF PENNSYLVANIA ) 
DEPAIID-lENT OF ENVIRONMENTAL RESOORcFs) 

Docket Nos. 82-295-G 
82-299-G 

..,...,. . .,.,....,...,NMENTAL HEARING OOARD 

DATED: May 13, 1983 

cc: Bureau of Litigation 
Keith E. Bell, Esquire 
Anna Belle Jones, Esquire 
William G. M:Connell, Esquire 
Howard Wein, Esquire 

/sf!~ 
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LIN'IEI11AN et al. 

. v. 

CQ},I/'•IO.'"~.'WEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(71 7) 7 87-3483 

Docket Nos. 82-295-G 
82-299-G 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SliR 
?-DTION 'lO DIS~-ITSS ·AND REQUEST FOR ORI;L ARGUMENT 

'ili.e facts in these consolidated appeals as of l!larch. 4, 1983 have 

been sur;marized in an Opinion. al'ld Order of th.at date, at tl1e ab:we J:bcket: 

Nurrbers. On April 11, 1983, DER filed a TIOtion to dismiss these ap~als on 

various giDUt1dS, including IroOtness and lack Of rrerit~ J..n the aJ.teJ:'native, DJm 

asks that t..'lese appeals be continued u.l'ltil the Board r.o.s ruled on Jd1e u1:1der~ 

lying appeals at Docket Numbers 81-134-G and 81-151-G, which--v7ith all lXlSt­

hearing briefs in--now are a\·laiting adjudication. Both Coolspring 'Ibv.nship and 

Lintellll.an o~se this rrotion of DER • s for much the sarre reasons. Eov;rever, 

Coolspring 'Ib\·.nship agrees with DER' s request that; the ab::>ve-captioned appeals 

be continued until the appeals at 81-134-G and 81-:-151-G are adjudicated. Vil1t:e1-

:man does not speak to tlus r6..;,_-vuest that the appeals be continued, bu1: does aBl~ that 

the Board offer the parties the op90rtunity for oral argurrent on DER 1 s ffi')t::ion 

to dismiss. 
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Although DER 1 s notion to dismiss has much neri t, the counter­

argurrents of Linteliran and Coolsprin<3 'lbwnship are not wholly unm=ritorlous. 

'Iherefore, in view of the fact that sustaining the 81-134-G and 81-151-G 

appeals "~..IDqUestionably \'x:>uld make the above-captioned appeals noot, .and in 

view of the further fact that an Order of the Coimon Pleas Court of ~rcer 

County, Pennsylvania presently enjoi..ris the.pennittee from operat;ing the 

permit which is the subject of these present appeals, t..~ Board sees no reason 
. . . 

to rule on the notion to dismiss at this tine. Rather, ·we . shall adopt: DER r s 

recorcmendation, roncurred with by Coolspring 'lbwnship, that this matter be 

oontinued l.ID.til after the adjudication at Jbcket Nos. 81-134-G aJid 81-15:1:-G 

is issued. 

For similar reasons, Linte.lrcan 1 s request for oral argurn2~t ori DJ:R r s 

notion to dismiss is deferred tmtil 81-134-G and 81-15::j..-G are adjudicated. 

In this ccm1ection "NE! note that the Board's Rules, 25 Pa. Code Chapte1: 21, 

do not provid~ for oral argurrent on notions before the Board. 25 l?a. Code 

§21. 92 is restricted to oral argurrent after forrra1 hearings on the rrerits 

Jave bee..rt carpleted. However, U.l'lder general rules of administrative J?l=act:ice 

a."ld procedure, the Board presumably has the authority to accede to a xequeB'I.: 

fbr oral argument. 1 Paw Code. §35.204. 

ORDER 

\-HEREFORE, this 18th day of !-lay, 198;3, it is ordered that: 

1. The al:x:>ve-captioned appeals are ·continued until the underlying 

appeals at Docket Nos. 81-134-G and 81..,.,151~ are adjudicated. 
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2. If need l::e, after the aforesaid adjuoication at Nos. 81-134-G 

and 81-151-G is entered" an appropriate order will be issued concerning DER' s 

MJtion to Dismiss these appeals and Lintelman' s request for oral argurrent on 

this rrotion. 

3. In the rreant:i.rce, rulings on the aforesaid z.Dtion to Dismiss and 

request for oral a.rgurrent ·are deferred indefinitely. 

~TED: May 18, 1983 

cc: Bureau of Li ligation 
Howard J. We in, Esquire 
Keith Eo Bell, Esquire 
William G. M:!Conriell, Esquire 
Anna Belle Jones, Esquire 

ENVIRO..~ HEARING BOARD 

EilVARD GERJOOY I v' 
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CO/I..JMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

NESIW•1INNEY ENTERPRISES INTERNATIOl~L 
and COCHRAN & KELlER COPL CCX·1PAN"Y, llJC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND OPDER SUR 
!·OTION 'IO DIS~·ITSS 

Docket No. 82-289-G 

On October 26 and October 29, 1982, DER issued t'liO orders directing 

APpellants to cease surface mining op::rations on acreage under !1il1.a Drainage 

Permit 3574£N7 and I!.ining Perrrit 1525-1 (A-2). On November 26, 1982, a. telegram 

skeleton not.ice of apr..eal of these orders \..Jas received by the Board (see 25 Pa. 

Code §21.52(c). The appeal fi.iJ.ally '"'as perfected.on December 14, 1982, and on 

Decer:'ber 15, 1982 Appellants--in accordance with our usual custom--were mailed 

our Pre-Hearing Order _No. 1, requiring Appellants to file their pre-hearing 

nenorandurn on or before February 28, 1983. 

On Harch 15, 1983, no pre-hearing n-errorandum having been received 

from Appellants 1 t..~e Board notified Appellants' counsel by certified mail that 

unless their pre-hearing rrer.orandurn was filed on or before :arch 25, 1983, the 

&:>ard r.ight ap?lY sanctions 1 including dismissal of the appeal, in accordance 
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with the Board's rules, 25 Pa. Code §21.124. On .March 25, 1983, the Board 

received ApJ?8llants' counsel's response to .the Board's March 15, 1983 letter. 

Appellants' counsel, citing "certain differences" which had arisen between 

himself and Appellants, ]?8titionl~d 0e Board to allow him to withdraw as counsel 

for Appellants. Appellants' counsel stated that h~ had made his intention known 

to Appellants; Appellants' counsel also filed a pre-hearing rnerrorandum, whose 

substantive p:>rtions rrerely irlcol1X)rated verbatim .the factual and legal alle­

gations which previously had beel1 set forth in the Notice of Appeal. 

On March 30, 1983 the Board wrote Appellants, informing them that 

their coilllsel had petitioned for leave to withdraw, and asking that objections 

to said petition be filed with t11e Board by P...pril 7, 1983. On April 12, 1.983, 

no objection having bee..Yl receiva-l., the Board pennitted Appellants 1 counsel to 

withdraw. On April 21, 1983 the Board scheduled a pre-hearing conference on 

this matter for· May 18, 1983, an3. so informed Appellants, who had not narred 

new col.msel. 

On May 18, 1983, DE.R a?J?8ared for the scheduled pre-hearing conference, 

but Appellants did not. Ap:pe-.lla."lts did not notify the Board of their :inability 

to attend the scheduled M:ly 18, 1983 pre-hearing conference, nor did they ask 

for an alternate tirre. Indec"\1, nothing has been heard from Appellants or their 

counsel since December 14, 1982, otherthan the M:rrch 25, 1983 resp:>nse of 

Appellants' col.msel to the BoarC.'s March 15, 1983 letter.· In the rreantirre, DER, 

on May 13, 1983, has filed a M:)tion to Dismiss. this roa.tter because of Appellants' 

alleged failure to pursue tb:::ir appeal. This M:)tion recapitulated the afore­

rrentioned history of this ma:~~te:·, and p::>inted out that Apfellants have not yet 

filed any response to DER' s ~irrt Set of Interrogatories to Appellants, which 
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first were served on Appellants on February 2, 1983. Appellants ha.ve not filed 

any response to DER 1 s Motion to Dismiss. 

In view of the circumstances which have been descril:ed, we see no 

reason to refuse DER 1 s .r.Dtion, which herewith is granted for failure to prosecute 

the instant appeal, in a fashion arrounting to flagrant disregard of the Eoard 1 s 

orders. 25 Pa. Oode §21.124. 

ORDER 

AND "t-..100, tbis . 25th day of May , 1983, for reasons stated in the 

foregoing Opinion, the al::ove-captioned appeal is dismissed, with prejudice. 

~TED: May 25¥ 1983 

cc: Bureau of Litigation 
Alan S. Miller, Esquire 

ENVIRONMEN'I7U. HE'ARING BOARD 

Member 

Nesh..aminney Enterprises, Intemational 
Robert 0. Larrpl, Esquire · 

(Attorney for ·eochra.-1 & Keller Coal Company, Inc.) 
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EHB-H; 12/79 
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COMl.,fOlv'WEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 17101 

(717) 787-3483 

ELZIE E. U.VERY 

Docket No. 82-158-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTI\IENT OF ENVIRONMENTAL RESOURCES 

OPTI-JION l>.ND ORDER 

On April 1, 1983 this Board issued an Opinion and Order in the arove-

captioned rra tter. That Opinion and Order reviewed the history of this appeal 

to April l, l983 (which history v.'ill not be re~ated here) and \-Jarned that \ve 

\AK:mld \·li thdraw the appeal on our ovm :r.-otion if no action v;as taken by the parties 

on this ratter during t..~e year April 1, 1983 to April 1, 1984. 

On 1-..pril 15, 1983, counsel for the Aprellant wrote that a Consent order 

in settle."':'ellt of tlris TI'atter had been agreed to. Thereafter, counsel for DER 

has sent us a copy of the Consent Order and Agreer.ent between DER and Elzie Lavery, 

dated Januar_.r 25, l983. One of the clauses in this Consent Order and A.greerrent 

states: 
6. ~\ithin fifteen (15) days of the execution 

of t..ns Consent Order and Agreerr..ent, Lavery shall 
file a letter V.Tith the Environrrental Eearing Board, 
in a form acceptable to the Depar+..rtent, wi t:hdra'l .. linc_::r 
'"''ith prejudice the J..ppeal from the bond forfeiture, 
which docketed at 82-158-G. 
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No such letter from Lavery has been received by this BoarJ1 nor has 

' 
Counsel for Lavery 1 in his April 15, 1983 letter, specifically· requested 

withdrawal of the instant appeal. However, in view of the history of this 

rratter surrrrarized in our April 1, 1983 Opinion, and in view of the .above-quoted 

paragraph 6 of the Consent Order and Agreerrent, we now see no need to keep this 

matteJ:· on our docket any longer. 

ORDER 

WHEREFORE, this· . 25th day of May 1 1983, the al:ove-capt.i.oned appeal is 

dismissed with prejudice. 

DATED: May 25, 1983 

cc. Bureau of Litigation 
·Diana Stares, ESquire 
Arthur P. 'lb:oozzi, Esquire 

ENVIRONMENTAL HEARING BOARD 

'~~·?· ANTHONY J. ULI£), JR. 

IDNARD~v~ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 1710 I 
(717} 787-3483 

DEir-AJ'lARE UNLTI.UTED, n~c. , et al. Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and NI'SfiAr-ffi-JY \~ RESOURCE'S AUTHORITY and 
:'?Hlli"\DELPHI.?"\ ELIX:TRIC (.U.1PA..W 

OPINION AND ORDER SUR I·Dl'ION 'lO 
ROOPEi.~ THE RECORD AND/OR FOR REBU'IT.AL 

82-177-H 
82-219-H z/' 

The last day of headng in the above-captioned matter -was May 17, 

1983. The record was closed on that date subject to n-otions to reopen, if any. 

On. !'laY 31, 1983 appellant filed a MJtion to P.eopen the Record and/or For Rebuttal. 

':i:he notion has been answered and opposed by intervenors PEm and NVJRA. 

A:rrong the reasons set forth in said rrotion to justify the reopening 

of the record, the r.pst persuasive is the allegation that on !·lay 17, 1983 the 

voters of Bucks County by referendum, disapproved Bucks County's continued 

participation in the Point Pleasant project. The :ir.Jpact of; this referendum and 

subsequent action~ taken by the Bucks County Cmmissioners is by no neans clear 

to the board. 

The board does understand, however, that NWRA is an entity fo~ to 

plan, design, obtain all necessary penni ts and approvals for and construct the 
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public water supply portion of the Point Pleasant project; the project proposed 

to be operated as a joint venture of Bucks and Montganery Counties. The board 

also understands that DER balanced the benefits of the public water supply por-

tion of the project, along with the POCO portion of· the project, against the 

environrrental impacts of the project in performing its duties under Article I, 

Section 27 of the Pennsylvania Constitution and 25 Pa. Code Chapter 105 of its 

regulations. If Bucks County's withdrawal imperils c:orrpletion of all or part 

of the. water supply portion of the project it would seem that DER would have to 

take another hard look at this balance. 

Besides the above cOnsiderations; the bJard is also ooncerned that 

a rerroval for legal reasons may be required in Docket 82-177-H which pertains 

to DER' s detennination not to require PECO to file. an application for a NPDES 

pennit for discharging Delaware River water intO the East Branch of Perkiamen 

Creek. A similar remand may be required regarding discharge of Delaware River 

water. into the North Branch of the Neshaminy Creek as well.l The board appreci­

ates that there may be a legat distinction between the action DER took with 

regard to the East Branch and its failure to act with regard to the North 

Branch.. 

While the above considerations may ultimately persuade the board to 

reopen the record, i.t cannot be too strongly errphasized that the board is reluc­

tant tO reopen the record absent the strongest shCMing of the need to do so. 

Therefore .it is: the purpose of the following order to set up a briefing schedule 

on the remand issues· as well as on the implications of the actions of Bucks County 

on the continued viability of at least the water portion of the Point Pleasant 

project. 

1. Of course, if a portion of the matter were remanded to DER, there would 
probably be no extra delay to the project due to reopening the record. · 
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ORDER 

AND NCW, this 27th day of June, 1983, it is ordered that: 

1. On or before July 11, 1983, the appellant shall file with the 

board a brief addressing: 

a) the legal issues raised in its appeal at 82-177-H 

b) assuming arguendo, that an NPDFS pennit is required before 

the Delaware River water can be discharged into the North Branch of the 

~ 
Neshaminy did DER e'llt: in violation of law or in an arbitrary and capricious 

fashion in failing to require such a permit before (or contanporaneous with) 

the penni ts approved in the actions under appeal 

c) the legal and factual :implications of the Bucks County 

actions on the continued viability of the water supply portion of the Bucks 

County project; and 

d) legal authority supporting any other ground for reopening 

the record, adding to the record or penni tting rebuttal as requested by 

its notion. (This section should include a discussion of the use of PUC 

testirrony against DER and NWRA which enti tks were presumably not parties . 
1-

before the PUC) 

2. All other parties shall ;file briefs with the board resp:Jnding 

to appellants' brief within 15 days fran their recipt thereof. 

cc: Bureau of Litigation 
I.Duise Thanpson, Esquire 
Robert J. Sugannan, Esquire 
Hershel R. Ricl"nnan, Esquire 
William J. Carlin, Esquire 
Eugene J. Bradley, Esquire 
Bernard Chanin, Esquire 
Troy B. Conner, Jr. , Esquire 

·James M. Neill, Esquire 
DATED: June 27, 1983 

ENVIroNMENTAL HEAR.lliG IDARD 

Member 
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HO\,IAHD FUGITI' and 
JAHES E. G..Z\.TIEN 

v. 

COMl'·fOlVWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 83-029-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and T.r.1l0NAS a:>AL COt·1PANY, Permittee 

OPll~ION AND ORDER 
SUR !".:OTION 'IO DIS~ITSS 

On January 10, 1983, DER issued Hine Drainage Pe:rr:tit No. 63820104 and 

r-lining Perrri.t 100538-G3820104-0l-O to the Tyhonas Coal Company ("Tyhonas"). The 

apr_::ellants -v;ere notified of this action by letter, also dated January 10, 1983. 

The appellants t.'len filed a til"T'ely notice of ap?eal of these pemits. Appellants 

asked the Board to take the follo\ving actions: 

(a) 

(b) 

(c) 

'Ib revoke the perrc.i ts issued to 'l"'_thonas. 

'Ib investigate violations by DE.t"1 of its 
mvn rules and regulations. 

'Ib investioate DER's conflict of interest 
and ethical violations ::.n this rratter. 

'Ib St.lpport their reauests for these Board actions, the appellant~ listed 

numerous allegations of violations and other irregularities by Tyhonas and D~~. 

Many of these allegations were wholly without rrerit. Ap~llants' allegations 
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possibly ~D~Jh mentioning here included: 

1. 'Iyhonas had not complied with advertising 
requirements (e.g., 25 Pa. Code §86.34) that 
are intended to give the public full oprcrtunity 
.to protest applications for surface mining penni ts. 

2. DER and Tyhonas employees held a "clandestine" 
conference before the onset of a public hearing 
on the 'Iyhonas pennit application. 

3. Bethlehem 'lbwnship (" 'lbwnship") and DER 
wrongfully granted 'Iyhonas a variance to mine 
within 100 feet of public roads. 

On March 16, 1983 the appellants, acting pro ~' filed their pre­

hearing rrerrorandmt as required by our Pre-Hearing Order No. l. In this 

pre-hearing memorandum the appellants reiterated the allegations made in their 

Notice of Appeal. The appellants also wrote: 

~\'e are ordinary citizens, designated as 
spokespersons for sixteen (16) families in the 
Pigeon Creek Valley. We represent the citizens · 
of Pennsylvania, accusing a few Department employees 
of wrong-doing. We see the need for an attorney to 
guide us in legal protocol. We believe the Cornron­
weal th should provide us with an attorney for this 
Hearing. We have been given notice that tm (2) 
attorneys will appear on behalf of the Department. 
In all fairness, in a spirit of true democracy, 
we request one of these attorneys come over to 
our side, to guide us in legal procedure, to assume 
the role of prosecutor. 

'Ihe Board responded to this request on March 23, 1983. We inforrred 

the appellants that we had no power to order DER or any other Corrnonwealtb. agency 

to furnish them an attorney, but in the strongest terms urged the appellants to 

secure their own attorney. Neverr..heless the appellants have not secured an 

attorney, aDd are continuing to prosecute thei.c appeal pro se. 

On April 1, 1983 DER filed its pre-hearing menorandum. 'Ihis pre-hearing 

rrerrorandum \vas followed by a DEP. MJtion to Quash, as l::eyond this Board's jurisdiction, 
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any complaint that Bethlehem had wrongfully issued a road variance. Appellants 

resp:mded to DEP' s MJtion on April 18, 1983; the resiXJnse was not to the point, 

and mainly manifested appellants' need of an attorney. 

On April 20, 1983, TYhonas filed its pre-hearing memorandum, accompanied 

by a rrotion to dismiss the entire appeal on the grounds that the appellants had 

n:>t denonstrated standing. The DER and TYhonas outstanding notions, and other 

matteJ::"S relevant to the hearing on the merits of this appeal, were discussed at 

a pre-hearing conference on April 22, 1983, attended by all the parties. At that 

conference the Board reiterated its advice that appellants obtain counsel. The 

Eoard also explained to the appellants that their previously filed documents 

indeed had left questionable their standing to appeal. lbwever, because the 

Eoard' s policy is to give an appellant every opportunity to denonstrate standing 

(see, e.g., our Opinions and Orders of September 15 and October 12, 1982, in 

Concerned Citizens of RUral Ridge, Docket No. 82-100-G), especially when the 

appellants are citizens appearing pro ~,· we permitted the appellants to file an 

amended notice of appeal, designed to denonstrate their standing. 

The appellants f1led their amended notice of appeal on I4ay 6, 1983. 

Their amended notice of appeal reiterated their previous allegations, and added 

numerous new allegations, many of which again were wmlly without me:tit. The 

new allegations possibly worth mentioning include: 

4. Appellants are interested parties within the 
meaning of the Surface Mining Conservation and Reclam­

. ation Act ("SMCRA") and the Clean Streams Law ("CSL"). 

5. TYhonas has a history of non-compliance with 
DER Rules and Regulations. 

6. The Tyhonas mine is adjacent to the South 
Branch of Pigeon Creek, which supplies the Cokebury 
Reservoir with water for a municipal water supply. 
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7. The erosion and sedirrentation ("E & S") 
controls proposed in the permit are incapable of 
meeting effluent standards and will cause pollution 
of the South Branch of Pigeon Creek. 

8. Under Article I Section 27 of the Pennsyl­
vania Constitution, any pollution of the South 
Branch of Pigeon Creek constitutes an injury to the 
ap_t::ellants. 

9. The conduct of the mining operation in close 
proximity to the appellants deprives the ap_t::ellants 
of the rights guaranteed to them under Article I 
Section 27. 

DER and '!yhonas have responded to appellants' amended notice of appeal 

by renewing their previously filed rrotions. 1-bst recently, on June 20, 1983, 

appellants have filed a "Final Pleading" , signed by thernsel ves and some 18 other 

"residents of Pigeon Creek Valley". This Final Pleading alleges: 

10. Because '!yhonas cannot be expected to 
properly reclaim its surface mining site, the 
.appellants expect to suffer errotional tral..TIT'a from 
the consequent scenic ha:rm to Pigeon Valley, whose 
vistas are much admired by travelers. 

~ve have recounted the foregoing detailed and somewhat ·tortuous history 

largely to ensure that all parties, but especially the appellants, will understand 

the content and basis of the Order which follows. t'le grant DER's rrotion; this 

Board's jurisdiction is confined to reviewing actions of DER, not of 'Ibwnships. 

71 P.S. §510-21. We agree that the appellants have not alleged facts sufficient 

to confer standing, as is their burden. Nevertheless, at this tine we will not 

grant '!yhonas' rrotion to dismiss, because we believe appellants' failure to derron-

str-:tte standing may be ascribable to their legal inexperience instead of to their 

actual lack of injury. Some of their allegations 1 - 10 supra could confer standing 

with the addition of routine heretofore unpleaded allegations, such as where 

appellants reside relative to the proposed mini.~g site. As we have previously 
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stated, if these citizens deserve to have their appeals heard by this Board, 

we do not wish to deprive them of this opfX)rtunity because their pleadiri.gs have 

been inartful. Concerned Citizens Against Sludge v. DER, Docket No. 82-220-G 

(Opinion and Order, February 9, 1983) . 

On the other hand, we will not extend .indefinitely the appellants' 

opportunities to derronstrate standing. M:>reover, as the foregoing history of 

this matter clearly indicates, rUlings which will exclude irrmaterial and un-
. . 

rreritorious issues from this appeal are long· overdue. Therefore, we also rule 

as follows. 

A. Appellants will be given one last chance to allege facts sufficient 

to confer standing (see our Order accompanying this Opinion) . These new facts 

must tend to flesh out the alleqations 1 - 10 listed above; at this late date 

we will not permit appellants to raise any inherently new issues. The appellants 

are advised that to gain. standing under Pennsylvania law they must be able to 

derr6nstrate their interest in the permit grant to Tyhonas is "substantial, 

irnnediate and direct." William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 

168, 346 A.2d 269 (1975). In the instant appeal, this phrase from William Penn 

roughly irrplies the appellants must derronstrate that 'J:Yhonas' operations under 

the permit are likely (~·lhich means rrore probably t;han wildly speculatively) to 

adversely affect their persons or properties or environment in a sU:Ostantial, 

· irrmediate and direct fashion. Appellants nay wish to refer to William Penn, as 

well as to the Rural Ridge and Sludge Opinions and Orders we have cited; copies of 

our Opinions and Orders are obtainable from the Board. ·.Appellants should note 

that: 

(i) The allegation 4 above, that the apr::ellants are 
interested persons ·under the SMCRZ\ and the CSL, is 
purely conclusory and--without additional facts--does 
not confer standing. 
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{ii) The appellants have not alleged the locations 
of their residences and activities, relative to the 
mine or to the South Branch of Pigeon Creek. 

(iii) There has been no allegation that the appellants' 
water supply comes from the Cokeburg Reservoir. 

(iv) Injuries to persons other than the appellants 
will not confer standing on the appellants. 

(v) Appellants' allegation 10, concerning the errot.ional 
trauma they expect to suffer, is too speculative and 
insubstantial to confer standing nnder the William 
Penn test. 

In connection with note (iv) .inrrediately above, we remark that on 

April 22, 1983, at the pre-hearing conference, we told the appellants that if they 

could allege injuries to other citizens in their group sufficient to confer standing 

on such citizens, we w:mld consider the possibility of permitting our present appel-

lants to represent the interests of those other citizens in these appeals. The 

appellants' amended notice of appeal did not take advantage of this opportunity, 

which was objected to by ~honas. We no longer will admit allegations of injuries 

to other citizens; the time is past for embarking on such issues, whose entry into 

the instant appeal corres very close to allowing those other citizens to becorre 

parties alth::mgh the statutory period for appeals by them has lapsed. 25 Pa. Code 

§21. 52. 

B. In the event the appellants do file allegations sufficient to confer 

standing, and if a hearing on the rrerits subsequently is held, the parties' 

presen.tations at that hearing will be limited to evi.de."'lce bearing on: 

(i) The appellants' allegations of standing. 

({i) ~'l'hether or not DER' s grant of a variance to 
Tyhonas to mine within 100 feet of a public road 
was an abuse of discretion under 25 Pa. Code 
§§86.37(a) (5) (iv) and 86.102(8) (ii). 

{iii) \Vhether or not Tyhonas' history of non­
compliance with DER rules and regulations :rrade the 
permit grant an abuse of DER' s dis.cretion nnder 
Pa. Cbde §§86.36(c) and 86.37(a) (8). 
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(i v) Whether or not the penni t' s provisions relating 
to E & S controls comply with applicable statutes 
and regulations. 

(v) Assuming the E & S statutes and regulations have 
been complied with, whether or not these statutes and 
regulations will fail to protect the environment under 
the circumstances of '!Yhonas' propJsed mining operation. 

(vi) Whether or not there has been a violation of 
Article I Section 27 of the Pennsylvania Constitution 
under the test of Payne v. Kassab, 11 Pa. ~lth. 14, 
312 A.2d 86 (1973), affi:rrned 468 Pa. 226, 361 A.2d 
263 (1976). 

Evidence bearing on issres other than those listed as B (i) - B (vi) 

i:rrrrediately al:x>ve henceforth will be regarded as irrelevant to this appeal. Any 

·issues which appellants have r~sed, other than those just listed, are rejected 

as without merit. This last ruling of ours needs no explanation, except perhaps 

as it applies to the appellants' allegation 1 above, concerning compliance with 

advertising requirerrents. Appellants have given no reason to believe they haw 

facts which could shOw failure to comply with, e.g., 25 Pa. Code §86:34 (assuming 

arguendo there was such failure) injured or prejudiced them in any way. campbell 

v. DER, 39 Pa. Crnwlth. 624, 396 A.2d 870 (1979). Such facts, if appellants have 

·them, should be included in the amended pre-hearing merrorandum called for in the 

accompanying Order (see below); if the facts warrant, we will rrodify the ab:>ve 

list B(i) - B(vi) to include evidence bearing on the advertising requirements 

compliance issue. 

We add that the Board reserves the right to further limit the parties' 

presentations at the hearing on the merits of this appeal [i.e., we reserve the 

right to ~elude evidence bearing on the issues B(i) - B(vi)], after the Board 

has been able to review the appellants' amended pre-hearing merrorandum. The 

appellants must recognize that they have not been granted the power to act as 

"private attorneys general", looking over DER' s shoulders as DER administers the 
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SMCRA and the CSL. Sludoe supra. Nor has this Board been given the power to 

oversee .all the internal functionings of DER. Our powers are clearly stated in, 

and limited by, 71 P.S. §510-21. Our task is to decide whether, in granting the 

permit appealed from, DER abused its discretion or arbitrarily exercised its 

duties or functions. R. Czambel, Sr. v. DER, EHB Ibcket No. 80-152-G, 1981 

EHB 88; Ohio Farrrers Insurance Co. v. DER, Docket No. 80-041-G, 1981 EHB 384, 

affirrred 457 A. 2d 1004 (Pa. Ctwlth. 1983). Requests to "investigate" or discipline 

DER person;·1el should be addressed to the Govemor 1 s office, or to the legislature 

perhaps, but certainly not to this Board. 

ORDER 

WHEREFORE, this 1st day of July, 1983, it is ordered that: 

1. On or before July 27, 1983, the appellants shall file an anended 

pre-hearing rrarorandum, consistent with the requirerrent..s of our Pre-Hearing Order 

No. 1, and following the good example of DER 1 s pre-hearing !l'eiTOrandum filed 

April 1, 1983. 

2. In addition to the infonration required by our Pre-Hearing Order No. 1, 

this amended pre-hearing merrorandum shall list separately those factual allegations 

on which appellants are relying to derronstrate their standing to appeal. 

3. Appellants are reminded of paragraph· 4 in our Pre-Hearing Order No. 1; 

no other amendments to appellants 1 pre-hearing rrerrorandum will be accepted without 

good cause shown. 

4. If they so desire, Tyhonas and DER rra.y arrend their pre-hearing rnerro­

randa no later than 15 days after receipt of appellants 1 amended pre-hearing 

rrerrorandum. 
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5. 'I}'honas 1 and DER 1 s pre-hearing rrerroranda may be accol'rpanied by 

brief arguments concerning the legal sufficiency of any newly pleaded (in 

appellants 1 emended pre-hearing merrorandum) allegations concerning appellants 1 

standing. 

6. DER 1 s M:>tion to Quash, filed April 8, 1983, is granted. 
. .. 

7.. Action on 'I}'~onas 1 notion to dismiss for lack of standing is 

deferred until receipt of the amended pre-hearing rrerroranda called for in the 

preceding paragraphs of this Order. 

8. The proceedings at a hearing on the merits of this appeal, if 

held, will be limited as explained in the accorrpanying Opinion. 

DATED: July 1, 1983 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
Alan S. Miller, Esquire 
Howard Fugitt · 
Jarres E. Gatten 
Wesley T. Long, Esquire 

ENVIRONMENTAL HEARING BOARD 
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EIIB-43: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

DONNELLEY PR.lliTING CC1-1PANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 83-048-M 

OPTIITON AJ::\ID ORDER SUR 
MYI'ION 'IO DISr.-USS AJ::\ID STAY PRCX:EEDll~GS 

By notice dated February 10, 1983, and entitled "Notice of Violation", 

the Department of Environmental Resources (DER), through Arthur L. Dalla Piazza, 

a solid waste specialist operating out of L~e Harrisburg regional offices of DER, 

informed Donnelley Printing Company (appellant) that a violation of DER regulations, 

specifically 25 Pa. Code §75.267(b) and 265(z) had occurred at appellants facility 

at 216 Greenfield Road, Lancaster, Pennsylvania. 

The notice was received by appellant on February 14, 1983, and an appeal 

was timely filed with the Board on r.1arch 15, 1983, together with a Petition for 

· Supersedeas. 

On April 20, 1983, DER filed a ~1otion to Dismiss the appeal and a Motion 

to Dismiss Petition for Supersedeas together with a fution to Stay Proceedings. On 

Hay 31, 1983, appellant filed answers to the DER's rrotions to dismiss. 

At issue at this time is the question of whether or not the docurrent sent 

by DER to appellant of February 10, 1983 is such that it constitutes a final and ap­

pealable action of DER over which this Board may exercise jurisdiction. 
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Under the provisions of 25 Pa. Code §21.2 (a) (1), an action is defined as: 

"Any order, decree, decision, detennination 
or ruling by the Department (DER) affecting 
personal or property rights, privileges, 
.inmunities, duties 1 liabilities or obligations 
of any person .... 11 

25 Pa. Code 21.2(a) (1). 

DER argues that pursuant to 25 Pa. Code 21.2 (a) (1), and the cases decided 

by this Board, and. the Ccmronwealth Court, a notice of violation is not such a final 

and appealable action as would visit jurisdiction in this Board. 

Appellant argues that the notice of violation was a final action of DER 

in that it advised appellant it had violated the Solid Waste Management Act, 35 P.S. 

§6018.101, et seq. (SWMA), and the rules and regulations promulgated thereunder, 25 

Pa. Code §75. 

It is a&ni.tted that appellant was served with a dOC1..I£t)2!1t advising that 

statutes and regulations had been violated. However, such action by DER has been 

held to be unappealable since no adjudication has been made by the transmission of 

a notice of violation, Sunbeam Coal Corporation v. Department of Environmental Re-

sources, 8 Pa. Crnwlth Ct. 623, 304 A.2d 169(1973). Perry Brothers Coal Company~ 

DER, EHB Docket No. 82-122-H (Opinion 10-13-82}. 

Appellant cites us t~ Sunbeam, supra, as well as to DER v. New Enterprise 

Stone and Li'me Co., Ina., 25 Pa. Crrwlth Ct. 389, 359.A.2d 845(1976), and :;everal 
1 

other Cormonweal th Court decisions in support of his position. In these cites, ap-

pellant rightfully analyzes the Court's interpretation of what constitutes an appeal­

able action. In its brief, appellant contends: 

"The cc::mron theory tying together the hqldiilgs 
in these cases is that for an action to constitute 
an appealable action, The Department's (DER) decision 
must be final, not preliminary, and the action must 
direct compliance with an act and impose liability or 
obligation. 11 

Appellant's Brief In Support of Answer to M:ltion to Dismiss, p. 7. 

1. See Standard Li'ne v. Refractories Company v. DER, 2 Pa. Clnw'lth Ct. 434, 279 
A.2d 383(1971}, Bethlehem Steel Corporation v. DER, 37 Pa. Crrwlth Ct. 479, 390 A.2d 
(1978), Gateway Coal Company v. DER, 41 Pa. Crrwlth Ct. 442, 399 A.2d 802 (1979). 
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Appellant 1 s synthesis of the decisions is entirely correct and accepted 

by this Board. The difficulty arises when the same synthesis is applied to the 

document over which this appeal was brought. 

The document is labeled "NOI'ICE OF VIOlATION". After noting in the body 

thereof that the appellant is being advised that it has violated "SI~", the notice 

then "recorrmends" three courses of action to appellant, and therein is the key to 

the resolution of this action. 

Appellant was not finally ordered to do anything by DER. No sanctions 

were imposed in the document. Appellant was not required to do anything as a result 

of the notice. No obligation was imposed upon appellant as a result of the alleged 

"violation" of SWMA. DER did not "direct corrpliance" with anything and "impose 

liability or obligation" upon appellant herein. No final "decision" has been rendered 

by DER. 

Co._, I'YL(]._, 

As the Commonwealth Court stated in DER v. New Enterprise Stone & Lime 

" ... (A)dministrative agency laws generally 
refer to the term 1 decision' . as including 
a determination which can be classified as 
quasi-judicial in nature and which affects 
rights or duties." 

25 Pa. Commonwealth Ct. at 393 (1976). 

Despite tl1e admitted fact that appellant was notified ·that it had violated 

the SWMA, and regulations prc:rnulgated thereunder, the notice did not direct compliance 

with anything, and, rrost importantly, the notice did not impose liability or obliga-

tion upon appellant. 

We therefore hold that the notice of uiolation was not a final and appeal-

able action by DER, and, accordingly, this Board lacks jurisdiction in this appeal. 
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" . 
ORDER 

·AND NCM, this 12th day of July , 1983, upon consideration of the notice 

of appeal filed in this appeal, and DER 1 s M:>tion to Dismiss, and appellant 1 s answer 

thereto, and for the reasons set forth in the foregoing Opinion, DER 1 s Motion to Dis-

miss is granted and appellant's appeal is dismissed. 

DATED: July 12, 1983 

cc: Michele Straul.:e, Esquire 
James A. Humphreys, III 

ENVIRONMENTAL HEARIN3 BOARD 

EDWARD GERJUOY 
Manber 

... 
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EHB--lJ: 12/79 

CO .. HAIONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

ALLEGHENY COUNTY SANITJI..P.Y P.1li'HOFJ:TY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND OPDER 

Docket No. 82-269-G 

Su"R l··DTIQ~ '10 LIHIT ISSl:.iES 

The above-captioned r:atter involves the apreal by the P.~legheny County 

Sa,U.tary I.trt....~ority ("Alcosan") from DER's decision to exclude Al.cosan's pror;osed 

sludge dis~:Dsal project from the 1983 Project Priority List. Some of the 

history of t.'ris appeal already r..as be,:m rcvievled by this Board in our Opinions 

cmd Orders of !·1a.rch 4 and :arch 14, 1983. The pertinent (to the instant Opinion 

and Order) r...istory of ti:lis appeal since Barch 14, 1983 is as follows. 

Or:. :mch 29, 1983, .F.J.cosan filed its pre-hearing merrorandum. This 

merror&"1dum listed Dany i.vide-ranging factual allegations .?~cosan exr;ected to prove 

in sup~rt of its appeal; corresp:mdingly, Alcosan advanced a large nurr.ber of 

\..-ide-ranging legal conte.ntions. On April 19, 1983, DER--w"ithout fil:L'lg its 

already due ?re-hearing ~~randu~-rnoved to l~it ti1e issues in the appeal; DER 

argued that a large :r;ortion of Alcosan' s pre-hearing I!E!!"orandtml was out:side the 
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scope of this appeal. Thereafter DER did file its pre-hearing nerrorandum, and 

the parties filed briefs in supfOrt of their respective positions on DER1 s 

MJtion to Lirni t the Issues. At the request of the Board, the parties also have 

briefed the issue of the significance--for the instant appeal--of the April 19, 

1983 Opinion and Order issued by the Honorable· Hubert I. Teitelba.um in Civil 

ActionNo. 82-2534, U.S. DistrictCourt (tv.D., Pa.).: 

In essence Alcosan oontends that i~ exclusion from the 1983 priority 

list was an .abuse of DER' s discretion for some or all of the following reasons: 

· 1. DER i.'lcorrectly computed Alcosan' s project 
priority score. 

2. DER excluded Alcosan from the 1983 list of 
fnndable projects although Alcosan met the criteria 
for £undability. 

3. Alcosan had been incorrectly excluded from 
the 1982 list of fundable projects, which list was 
a pr~ary basis for constructing the 1983 list. 

4. Various other municipal sludge disfOsal 
projects, notably Philadelphia' s, had been wrongly 
included in the 1982 and 1983 priority lists, thereby 
adversely affecting Alcosan 1 s chances of getting on 
those lists. 

5. Alcosan 1 s failure to be placed on the 1983 
project.priority list can be traced to DER1 s delays 
-:-as far back as 1976, and especially in 1981--in 
processing various Alcosan applications pertinent to 
the profOsed sludge diSfOsal project which is the 
subject of the instant· appeal. 

6 •. DER failed to comply with various federal 
and Comrronwealth statutory and regulatory provisions, 
especially provisions requiring public notice of DER 
actions pertinent to DER's project priority lists. 

' . . 

DER maintains that the bulk of the issues raised by Alcosan' s contentions 

1 - 6 supra are outside the scope of the instant appeal. In particular, DhR asks 

that the following issues ·be excluded from the instant appeal: 
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a. All issues involving the sewage treatrrent 
projects of the City of Philadelphia, including 
the decision to "segment" these projects; 

b. All issues involving priority lists other 
than the FY 1983 list; and 

c. Issues involving the number of priority 
p:>ints assigned to Alcosan' s sludge disp:>sal project. 

DER's professed reason for excluding issues categorized under a- c 

supra is "lack of jurisdiction." However, DER '.s actual arguments in. support of 

such exclusion i11clude the claims that sorre or all of the alx>ve issues a - c: 

(i) are irrelevant; 

(ii) involve an untirrely collateral attack 
on DER actions which now must be considered final 
and unappealable; 

(iii) are not judiciable in the instant appeal 
because their adjudication would affect the rights 
of non-parties, notably Philadelphia~ 

(iv) are barred on grounds of res judicata or 
collateral estoppel, because they were adjudicated 
in Judge Teitelbaum's aforesaid April 19, 1983 
Opinion and Order. 

Alcosan rejects these clairrs (i) - (iv), as one would expect. 

\ve begin our analysis with an examination of DER' s claim (i) supra. 

Alcosan filed a t.irrtt=ly appeal from DER' s letter of September 24, 1982 to Alcosan. 

'!his letter first stated, "your priority rating has not changed from 70 p:>ints," 

and then -v;ent on to say, "your project cannot be included on the 1983 priority 

list for construction grants funding." 'Iherefore the issues relevant to this 

appeal are . those inv:ol ving the factual and legal basis for DER' s decision not to 

include Alcosan's proposed sludge disposal project on the 1983 priority list. 

Evidently the details of DEP.'s 70 priority points calculation are part of the 

basis just rrentioned. 
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On the criterion just stated, we find that each of Alcosan' s con­

tentions 1 - 6 supra is relevant. At first sight, the contention that 

Philadelphia and other municipalities were wrongly included on the 1982 list 

seems irrelevant to Alcosan' s exclusion from the 1983 list, but Aloosan insists 

that its exclusion from the 1983 list is directly traceable to its exclusion 

from the 1982 list; at this stage of these proceedings we cannot state that 

the evidence will not support such traceability. 

However, DER' s claims · (ii) - (iv) summarized supra can justify 

exclusion (from the subject rratter of the instant appeal) of issues which are 

l~ically relevant. In particular, we agree with the following implication of 

DER's claim (ii): rrhe validity -of now final_ DER actions (those which under 

71 P.S. §510-2l(c) and 25 Pa. Cbde §21.52(a) are no longer appealable) cannot 

be litigated under the rubric of the instant appeal. On the other hand, where 

Alcosan can show that DER' s decision not. to include Alcosan on the 1983 priority 

list relied on previously taken, now unappealably final actions (e.g., actions 

taken in 1982), the reasonableness of those earlier actions legitirrately can 

.be argued in the instant appeal; for DER1 in preparing its 1983 list, to have 

relied on derronstrably unreasonable actions taken in prior years could be an 

abuse of DER' s discretion. We strongly cbubt ~t a DER action which becorres 

final .beca.use it was not appeaied, simultaneously becorres conclusively reasonable 

for the purposes of later actions relying thereon; possibly the original 

unappealed-from action .becomes presumptively reasonable. At this juncture we 

are not ruling on the reasonableness of DER's reliance on now final past actions 

for the purpose of present decision making. 

The logic of DER' s arguments in famr of its claim (iii) supra is not 

pellucid. In places DER argues, on the authority of latrobe Municipal Authority 
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v. DER, 1975 EHB 422, that this Board lacks jurisdiction to re-examine DER 

determiilations for non-Alcosan projects (e.g., the priority points ratings for 

Philadelphia's projects) without permitting municipalities affected by such re-

examinations to participate in the instant appeal. According to DER, the Board 

must refrain from exercising jurisdiction because permitting such broad paitici-

pation in the instant appeal "MJuld be ircpractical, and would cause much instability 

in the administJ::ration of the Pennsylvania federal construction grants program. 

Elsewhere DER :rraintains, on the authority of Upper M:Jreland 'lbwnship v. DER, 

1978 EHB 104, that the Board lacks jurisdiction because DER's preparation of a 

priority list omitting Alcosan' s project was not an appealable DER action. Alcosan 

argues that MJreland supra is inapposite, and that Charleston Township Municipal 

Authority v. DER, 29 Pa. Crnwlth. 127, 370 A.2d 758 (1977), decided after Latrobe 

··supra, clearly gives the Board jurisdiction to hear Alcosan's challenge to its · 

omission from the 1983 priority list. 

We agree with Alcosan that Charleston supra gives the Board jurisdiction 

to hear this appeal. See also Abington 'lbwnship v. DER, 1980 EHB 238, Bethlehem 

'lbwnship r1unicipal Authority v. DER, 1981 EHB 22. In fact, we agree with Alcosan 

that Charleston, along with Abington and Bethlehem, have superseded the language 

in Latrobe suggesting that the Board cannot entertain this challenge to the 1983 

priority list 

without a colorable showing that the State's 
implementing regulations are invalid under 
State or federal law or that the State has 
flagrantly misapplied its own regulations. 

!b su:::h "colorable smwing" is required in order that the Board have jurisdiction 

over the subject :rratter of this appeal. 

On the other hand, the ruling .inmediately above really does not address 

the concerns which led the Board to enploy the j ust-qtnted language from Latrobe, · 
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and which led Eoard Merrber Joseph L. Cohen, in a concurring opinion in Latrobe, 

to use the even stronger langtiage: 

In my opinion, we lack jurisdiction to rear 
any appeals of this nature for the reason that we 
have jurisdiction neither over EPA nor those munici­
palities who have been awarded a sufficient number 
of priority points to enable them to be eligible · 
for Federal fnnding. Since ·we have no jurisdiction 
over EPA, we can make no binding decision regarding 
its responsibilities in matters of this sort. OUr 
lack of jurisdiction over the other mnn~cipalities 
who have been detennined tO be eligible·· for grants 
\\Uuld not enable us to make a detennination w.ith 
regard· to the entire list submitted to EPA. ·Inasmuch 
as there is a finite sum of noney available, it 
follows that were we to determine in favor. of any 
appellant, we would be adversely affecting other 
nrunicipalities without their being a part to the 
proeeedings. Such a result could not be justified 
under any circumstances. 

Nor do DER or Alcosan squarely address these a:mce:ms. In particular, DER-
. . . 
though arguing that its claim (iii) above implies the Board should exclude 

issues involving Philadelphia sewage treat::rrent projects (see ·the issues ~ in 

the list a - c supra) --seemingly does not realize that its claim (iii) may be 

pertinent to essentially all the issues in this appeal. Certainly the Board, 

even on the fragm2Iltacy record presently before us, gravely doubts that we can 

grant Alcosal"l the relief it seeks-namely an order to DER to place Alcosan' s 

sludge disposal project on the 1983 priority list--without affecting the rights 

of entities {e.g., Philadelphia) whose projects already are on the 1983 list. 

Our concerns in· this regard are not assuaged by Alcosan' s argurent 

that Philadelphia "nndoubtedly has had anple notice of this proceeding," and could 

have sought to intervene. The record does not show what notice Philadelphia has 

received, and Philadelphia is by no rreans the only entity which might be affected 

adversely by an order to place Alcosan' s project on the priority list. Under 
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traditional views of the inadvisability of proceeding in the absence of 

indispensable parties [see Gcodri~h Amrarn 2d, §2232 (c): 1], this Foard should 

not issue such an order without full assurance that possibly adversely affected 

entities have had full op:FQrtuni ty to protect their rights. 

DER's claim {iv)-that Judge Teitelbaum's April 19, 1983 Opinion and 

Order has precluded our adjudication of issues in the instant appeal-has little 

rrerit. Judge Teitelbaum was considering a request for a preliminary injunction. 

His denial of the preliminary injunction largely was based on his finding that 

"Alcosan has not derronstrated that it has a reasonable probability of succeeding~~ 

in its contentions. In other w::>rds, Judge Teitelbaum frankly was basing his 

rulings on a preliminary and inco:rrplete record (as .typically is the situation 

for records made in preliminary injunction hearings). Judge Teitelbaum's rulings 

on the merits of Alcosan' s contentions "were no rrore than provisional. Therefore, 

even ignoring the fact that the issues before Judge Teitelbaum were not un­

questionably precisely those before the Foard in the instant appeal, we cannot 

pennit Judge Teitelbaum's denial of preliminary injunctive relief to have res 

judicata or collateral estoppel effect in this appeal. Del-Aware Unlimited, Inc. 

v. DE~, EHB Dxket No. 82-177-H (Opinion and Order, April 18, 1983). 

'lb s1.lillJl'arize, the issues Alcosan raises in its pre-hearing rrerrorandum 

are relevant to its appeal. For various possible reasons, n:any of these issues, 

especially those involving now unappealably final DER actions, eventually may 

prove to be outside the scope of this appeal, but such reasons remain to be 

established. Although the Board has jurisdiction over the subject· matter of 

tlri.s appeal, we should not assert our jurisdiction unless we can do so without 

adversely affecting entities w.J:iich have not had full opportunity to protect 

their rights. 

An Order, consistent with the foregoing considerations, follows. 
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•. • • u 

ORDER 

\VHEREFORE, this 22nd day of July, 1983, it is ordered that: 

1. On or before August 12, 1983, DER shall file a supplemental 

pre-hearing rrerrorandum, consistent with the foregoing Opinion and the following 

paragraphs of this Order. 

2. Issues relevant to this appeal are those ~vol ving the factual 

and legal basis for DER' s decision not to include Aleosan' s proposed sludge 

disposal project in the 1983 priority list. 

3. 'Ihe issues raised in Alcosan' s pre-hear~g rrerrorandum meet this 

definition of relevance to the instant appeal. 

4. The validity of nbw final no longer appealable DER actions cannot 

be litigated under the rubric of the instant appeal. 

5. Unless Alcosan can show that DER' s decision not to include Alcosan 

on the 1983 priority list relied on sore previously taken, now \mappealably final 

action, the lack of reasonableness of that earlier action will be outside the 

scope of the ·instant appeal. 

6. At a later date, the ·parties will be asked to brief the question 

of whether or not DER's reliance on an unappealed-from now final earlier action 

is either presumptively (lr conclusively reasonable. 

7. DER' s pre-hearing menorandum may ignore issues DER believes will 

be excluded from this appeal under paragraph 5 supra; h::>v-;rever, DER is reminded 
. 

of paragraph 4 of our Pre-Hearing Order No. 1. 

8. The parties are advised that unless and until the Board becorres 

convinced it sh::>uld do otherwise, the Board intends to fashion a decree in this 

appeal which will not affect the rights of entities already certified for federal 
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funding on the 1983 project priority list; nopefully this decree nevertheless 

will se.I:Ve as useful precedent for deciding, if need be, "Whether DER's exclusion 

of Alcosan from the 1984 list of fundable projects would l:e an abuse of discretion. 

DATED: July 22, 1983 

cc: · Bureau of Litigation 
Ibbert W. Adler, Esquire 
John L. Heaton, Esquire 

ENVIroNMENTAL HEARING FOARD 
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CO/-,f/.,fONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 :'o~ORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483· 

PENNSYL\lANLZ\. HINES CDP-PORATION 

v. 

COMMONWEALTH OF PENNSYLV A~IA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Docket No. 80-164-G 

'Ihis ap;eal first \'laS filed on Septel!lber 30, 1980. It t....as assigr.ed 

originally to Board :-ler..ber Thonas H. Burke, was reassigned to Board C.'1ainnan 

Paul E. Haters \·.Then !·!r. Burke resigned from the Board, was re-reassigned to 

Board l·:ier.ter Dennis J. Harnish \•ihen ~ !.r. Waters cor:pleted his tem, and now has 

.i:een re-re-reassigned to Board Iierr.ber Edt-,rard Gerjuoy upOn Hr. Iiarnish' s 

resignation form ti1e Board. 

Originally the parties were ordered to file their pre-hearing IIEIIO-

ra..'Lda by Lbver.ber 3, 1980. Starting Noverber 13, 1980, nurr.erous extensions of 

the pre-hearing rrer.oranda due date, pending settlerrent negotiations, were re-

quested and granted. On July 10, 1981 the parties furnished a joint status 

re:;:ort stating 

Settlerrent paJ?ers are l::eing circulated arrong cotmsel, 
and it is exoected that sianed documents t.rill be filed 

- J 

with the Eoard in the near future. 
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Thereafter, for a very long time nothing was heard from either party. 

Finally, on February 4, 1983, Mr. Hamish wrote appellant's counsel asking 

whether appellant wished to withdraw the appeal, and giving appellant until 

February 22, 1983 to respond. Appellant's counsel resfXJnded on February 20, 1983, 

requesting another 60-day extension to complete settlerrent negotiations. 

Appellant' s counsel w:rote: 

If upon expiration of such 60-day period the matter 
has not been resolved, Appellant woUld be prepared 
to file its pre-hearing rrerrorandum promptly and 
otherwise proceed with the appeal. 

T.he Feb:rua:ry .20, 1983 request for .a 60-day extension was granted. 

On .April 29, 1983, ~ther 60-day extension was requested; the Board, noting 

that the previous 60-day exte~ion had been insufficient, granted a co.:1tinuation 

until July 15, 1983 to perrPit settlerrent negotiations between the parties. It 

now is over a week past that date; no -v;ord has been reeeived from the parties 

and the pre-hearing rrerroranda remain unfiled. 

We believe the a.l:ove facts would justify dismissal of the appeal for 

failure to o:!::ey the Board's rules. 25 Pa. Code §21.124. However, DER shares 

the responsibility for the parties' delays in rreeting their deadlines; dismissa~ 

of the appeal is a severe sanction, and is directed against the appellant only. 

!vbreover, the Board itself was derelict in permitting this matter to drag on 

so long without assurance--especially during the interval July 10,_ 1981 to 

February 4, 1983-that serious settlement negotiations really were under way. 

'lhe Board greatly prefers that parties settle their' disputes withOut 

a B::>ard hearing and adjudication. However, the B::>ard has the responsibility of 

managing appeals so that they can be resolved fairly, with dre regard for the 

public interest--whether by adjudication or by settlerrent. 25 Pa. Code ~21.120. 
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Such resolution through an adjudication by us becorres unlikely for an appeal 

received alrrost three years ago, wherein the parties have not yet even ·filed 

their pre-hearing rrenoranda setting forth the factual and legcil. bases of their 

respective positions (see our Pre-Hearing Order No. 1) • Furtherrrore, as the 

parties must know, the Foard lacks the resources--and finds it undignified­

to continually remind the parties they have not net filing dates. 

An Order, consistent with th~se considerations, follows. 

ORDER 

V..1IEREFORE, this 25th day of July,- 1983, it is ordered that: 
. -

. . . 
1. This matter is continued until October 24, 1983.' 

2. On or before October 24, 1983, appellant shall file his pre-hearing 

rrerrorandurn; no further extensions of tine for filing appellant's pre-hearing 

rnerrorandurn will be granted \vi.thout very good cause _::;hown. 

3. App:llant' s unexcused failure to file his pre-hearing merrorandurn 

by October 24, 1983 will be gromds for dismissal of this appeal. 

4. On or before November 8, 1983, or 15 days after appellant files 

his pre-hearing rrerrorandum, whichever is sooner, DER shall file its pre-hearing 

rrerrorandurni · no further extensions of time for filing DER' s pre-hearing merro-. 

randum will be granted without very good cause shown. 

5. DER's unexcused failure to file its pre-hearing :rrarorandum by the 

due date specified in paragraph 4 supra will be grounds for defaulting D:ER's 

case and sustaining this appeal. · 
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6. Unless either party objects, once the pre-hearing nerroranda are 

received the Board will grant the parties an indefinite continuance pending 

settlerrent negotiations. 

7. "Very gcxXl cause shown" in paragraphs 2 and 4 supra includes 

the filing of a settlement agreerrent in accordance with 25 Pa. Code §21.120. 

DATED: July 25, 1983 

cc: Bureau of Litigation 
Dennis N. Strain, Esquire 
Henry Ingram, Esqu:lre 

.. 

ENVIIDNMENrAL HEARING BOARD 

--
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On or about July 27, 1983 the Board received a letter from the 

Appellants, dated July 25, 1983. This letter reiterated sorre of the Appellants' 

previously stated arguments in favor of their cause, but did not list any new 

factual allegations on which the Appellants' standing might have been based. 

In:leed,. this letter rrade no pretense of being the amended pre-hearing rrerrorandum 

called for in our July 1, 1983 Order. On the contrary, the letter stated: 

We appreciate the patient explanations 
given in your magnificent document, dated July 1, 
l9S3. Again we see the need of a personal attorney 
to explain and clarify. 

we do understand the Board's decision to grant 
DER' s .t-btion to Quash. 

The Board tOok no immediate action after receipt of this letter from 

the Appellants, to be certain that the Appellants were not going to file the 

amended pre-hearing merrorandum required by our July 1, 1983 Order. As of this 

date, however, no such pre-hearing merrorandum has been filed. The aforesaid 

July '25, 1983 letter is the last communication from Appellants to the Board. 

Therefore, we see no basis for continuing to refuse Tyhonas' notion 

to dismiss for lack of standing. 'Ihat notion now is granted and the appeal now 

is formally dismissed. We stress that the appeal has been dismissed solely on 

the rrerits of the record before us, and not on the purely procedural grounds that 

the Appellants have failed to meet a Board-imposed deadline. The Pennsylvania 

Supreme Court recently has rejected the summary dismissal of a law suit for failure 

to file a court-ordered brief, saying such surrma.ry dismissal was inconsistent with 

the standard of fairness embodied in Rule 126 of the Pennsylvania Rules of Civil 

Procedure. De Angelis v. Newrran, 460 A.2d 730 (Pa. 1983). We believe our rulings 

in this appeal, including our present dismissal of the appeal, have reen rrore than 

fair to the Appellants, as well as thoroughly consistent with the precepts of 
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Rule 1;26 and its analogue for administrative agency p:ro:eedings,·: 1 _Pa. Code 

§31. 2. This Board previously has noted the relevance of Rule 126 and 1 Pa. Code 

§31. 2 to our holdings. vl. C. Leasure v. DER, EHB Docket No. 82-007-G (Opinion 

and Order, April 12, 1982). 

-ORDER 

WHEREFORE, this 15th day of August , 1983, the above-captioned 

appeal is dismissed, with prejudice. 

DATED: August 15, 1983 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
Alan S. Miller, Esquire 
Howard Fugitt 
Jarres E. Gatten 
Wesley T. Long, Esquire 

. ENVIroNMENTAL HEARING BoARD 

··~L~4fo-_ ~~JR.,Mw 

~~y;~----
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,EHB-H: 12/79 
- r 

COM/t,fONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

CONCERNED C.t'.t'lZENS AGAINST SU..'[X;E 
by Cl'..arleS Srrall, Jr • 1 Trustee ad Litun 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CITY OF PHILADELPhiA, Permittee 

Docket No. 82-221-G 

OPINION AND ORDER 
SUR H)'I'ION 'TO DIS!·ITSS 

This rratter concerns a perrrit granted to the City of Philadelphia 

("Philadel;?hia") by the Departrnent of Enviro:nrrental P..esources ("DER") Bureau of 

Solid \·Jaste I1anager:-ent, allmving Philadelphia to dispose of seviage sludge on a 

155-acre site identified as Benjarrin Coal Company I•:ines 11 and llB in Banks 

'Ibwhship, Indiana County. Issuance of this peri.!it, No. 602124, has been appealed 

by the Concerned Citizens Against Sludge ("Citizens"). 

The histo:ry of this a!?!..€al already has been thoroughly revie"tved in 

tv10 Opinions and Orders of this Board, dated February 9, 1983 and Hay 4, 1983. 

~'Je shall not repeat this previously reviewed histo:ry here, except vihen necessary 

to clarify t..~e text of the present O!?inion. 

0:! I·2y 4, 1983, vle rejected Philadelphia's notion to disr.iss the al:::ove-

captioned a?~al for lack of standi.nq. He declared that allegations contained 

-512-



in the Citizens' Anended Notice of Appeal, filed March 7, 1983, were sufficient 

to gain standing under the ~·villiam Penn "substantial, imnediate and direct" 

injury test. William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 

346 A.2d 269 (1975). These allegations were: 

7. William Kraynak and George Kraynak are roth 
named property owners in Paragraph 3 in the 
Permit Appli~ation submitted by the City of 
Philadelphia to Appellee, Depa.rt:rrent of 
Environmental Resources. 

8. Paragraph 3b of the above nentioned Perrni t 
Application states site aCquisition will be 
by lease for one ( i) year. 

9. No lease has ever been signed, nor entered 
into, by any of the nam=d property owners. 

10. ~villiam Kraynak is a member of Concerned Citi­
zens Against Sludge. 

11. Sludge has been deposited on the property of 
William Kraynak without his permission. 

The £oregoing are the only allegations, in the Citizens' original or arrended 

notices of appeal, which conceivably could confer standing. 

On May 4, 1983 we also pointed out that to actually confer standing the 

foregoing allegations would have to be proved, not merely alleged. We explained 

that the Citizens' pre-hearing rrerrorandum filed April 18, 1983 (which under our 

Pre-Hearing Order No. 1 was SupfOsed to list the facts the Citizens intended to 

prove) was woefully deficient as to proof of standing. This deficiency was 

rerredied to some extent during a pre-h:=>aring conference held May 26, 1983, at 

which tirre the Citizens distributed an Arrended "Pre-Trial" Merrorandum. On June 15, 

198 3 we issued an Order, consistent with agreerrents arrived at during the aforesaid 

pre-hearing conference, giving the Citizens one last opfOrtunity to amana their 

pre-hearing meirorandum. This "final" amended pre-:-hearing rrermrandum was filed 

by the Citizens on June 27, 1983. 
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'Ihe ?-1ay 26, 1983 and June 27, 1983 arrended pre-hearing rrerroranda did 

list--as.~ of what the Citizens intended to prove--same facts relevant to 

standing. 'TZ:ese facts were: 

5. DER nor the City of Pittsburgh, nor any 
agents of the City of Philadelphia received 
written pe.rmission for the dumping of sludge 
from any of the named property owners, nor 
was any lease entered into between DER, City 
of Philadelphia or any agent of the City of 
Philadelphia and any of the property owners . 
listed in the pe.rmit application. 

14. Benjamin Coal Conpany did not have a valid 
Lease Agreerrent with the Krynaks, listed 
property owners on the pe.rmit application, 
at the time the pe.rmi t was issued. 

Philadelphia now has renewed its MJtion to Dismiss this appeal for lack 

of standing. Philadelphia's renewed ~btion relies on admissions by the Citizens, 

obtained L~ response to Requests for Admissions under the Pa. Rules of Civil Pro-

cedure Rule 4014. In particular, Philadelphia served the following requests for 

admissions on the Citizens: 

4. 'Nilliam Krynak did grant pe.rmission for rbdern 
Ea.rthline to apply sludge to that portion of 
the pe.rmi t area· which is owned by him on the 
condition that ~ern Earthline have his 
property surveyed without charge to him. 

5. ~ern Earthline did arrange to have this 
property surveyed at no expense to Mr. Krynak. 

6. The subject property was surveyed free of 
charge for Mr. Krynak. 

7. M:xlern Earthline Conpanies did have pe.rmission 
from Nr. Kraynak to apply sludge to that }?Or­
tion of the Benjamin site which is owned by him. 

On June 30, 1983, the Citizens res}?Onded as nollows to the above Requests 

for Admissions: 

4. .Admitted. It is admitted ~t William Kraynak 
did grant pe.rmission for MJdern Earthline to ~apply 
sludge to that portion of the permit area W1ri.ch is 
owned by him on the condition that .M:>dern Earthline 
have his property surveyed without charge to him. 
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5. Admitted. It is admitted that M::>dern Earthline 
did arrange to have the property surveyed at no 
expense to Mr. \villiam Kraynak. 

6. Admitted. It is admitted that the subject property 
was surveyed free of charge for Mr. William Kraynak. 

7. Admitted. It is admitted that l>bdern Earthline 
Corrpa.nies did have permission from Mr. William 
Kraynak to apply sludge to that portion o:f: the 
Benjamin site which is owned by him. 

These admissions on June 30, 1983 seem disconcertingly at variance with 

paragraphs 5 and 14 (quoted supra) from the Citizens' arrended pre-hearing merrorandum 

filed with the Board only three days earlier. Citizens' counsel will be ext=ected 

to explain this apparent variance. 

On the basis of the foregoing admissions, we rule that the allegation 11 

quoted supra from the Citizens' Amended Notice of Appeal--to the effect that William 

Kraynak had been injured by de_p::>sition of sludge on his property without his approval-

is not provable. Correspondingly, we rule that the Citizens' standing in this appeal 

cannot be based on alleged injury to William Kraynak. If the Citizens feel these 

rulings are based u_p::>n a misunderstanding of the irrplications of their admissions, 

they may request reconsideration of these rulings, while explaining what they believe 

their admissions actually imply. 

Nevertheless, we still must reject Philadelphia's Motion to Dismiss. The 

Citizens appear to be alleging that other members of their association, e.g., George 

Kraynak, also have been injured by the deposition of sludge on their i:Jroperties; 

this allegation, if provable, continues to confer standing. Here the WJrd nappear" 

has been used advisedly. The Citizens' pleadings rerrain as inartful, and therefore 

as obscure, as ever (see our February 9, 1983 and May 4, 1983 Opinions in this 

matter); for example, the Citizens have not yet offered a complete list of the 

property oM1ers allegedly injured by the sludge de_p::>sition. However, we rerrain 
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unwilling to deprive the Citizens of a deserved opportunity to be heard because 

of inartful pleading. 

~-Je stress that our refusal to dismiss at this stage of the proceedings 

rests largely on the fact that the supplemental fo:rm C. allegedly (according to 

Philadelphia) signed by all property owners does not specifically mention sludge 

application, and therefore does not irrrrediately imply that the property owners 

gave permission for sludge application when they authorized entry upon their 

properties for purposes of reclamation. We also stress that Philadelphia is 

mistaken in its seeming belief that the standing issue is conclusively resolved 

in Philadelphia's favor py the fact that the regulations do riot require written 

landowner consent to sludge application; an issue to be decided is whether, despite 

the extant regulatory scherre, DER' s grant of the permit without insisting on land-:-. 

owners' permission for sludge application (assuming arguendo that such pe:rmission 

was not granted) was an abuse of discretion under the facts of this appeal. See 

our recent discussion of the Board' s jurisdiction to entertain challenges to 

regulations, in Coolspring 'Ibwnship v. DER, EHB Ibcket NJ. 81-134-G (Adjudication, 

August 4, 1983), which also involved a third party appeal of a permit for land 

disposal of sludge. 

On the other hand, we cannot indefinitely delay final resolution of this 

appeal while the Citizens slowly converge to a pre-hearing merrorandum which fully 

describes their best case. The Citizens will be held to the contentions of law 

and fact they have set forth in their already filed pre-hearing merrorandum and 

amendments thereto. Under paragraph 4 of our Pre-Hearing Order N:l. 1, other con­

tentions of law and fact which may be offered by the Citizens will be deerred waived, 

as the Citizens were warned in our May 4, 1983 Opinion and Order. 

Fur'-Jlenrore, on the basis of the aforementioned· Citizens' . pre-hearing 

merrorandum and amendments thereto, the Citizens' presentationat a hearing on the 
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:rrerits, when scheduled, will be limited to evidence bearing on the following 

.• II iSSUeS Of relevance to thiS appeal. II 

a. ~Vhether there are property owners, 
woo are members of the Concerned Citizens of 
Rural Ridge, on \·.?hose pro:pertl.es slu:lge de­
posited without the o...,.mers' peimission has 
occurred or is threatened. 

b. ~ether environmental hann to the 
Citizens is threatened by any provable DER 
failures to abide by the statutes and/or 
regulations governing t.lrls· :permit. 

c. ~ether environmental hann to the . 
Citizens is threatened ev~ th:>ugh DER abided 
by the applicable statutes and regulations. 

The issue of the Citizens' standing is the 1najor unresolved issue 

falling under a above. The Citizens' evidence under~ will be the subject of a 

prelL~ hearing on the standing question, before evidence on issues £ and £ 

is heard. The Citizens are ordered (see below) to file a second "final" amended 

pre-hearing merrorandl.:nn listing: 

(i) The names of those pro:perty owners 
{other than William Y-raynak) who are members 
of the Citizens' association and on whose 
pror:e:tties sludge allegedly has been or is 
threatened to be deposited without permission. 

(ii) The facts the Citizens intend to 
prove in connection with the claims under {i) 
above, stated in a form consistent with the 
requirements of our Pre-Hearing Order. No. 1. 

(iii) The names of any witnesses, not al­
ready named under (i) and (ii) atove, who are 
expected to testify on the standing issue a 
listed supra. -

'Whe.11 and if evidence on the "issues of relevance" b and c is heard, i_t 

\vill be l~ited to conte.11tions set forth L! the Citizens' already-filed pre-hearing 

merrorandum and amendments thereto, as already explained. We emphasize that, consist-

ent with otber considerations in Coolspring, snpra, we shall not permit the intro-
; 

duction of evidence which has no bea:cing on the real merits of the appeal, narrely 
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whether opera-:.ion of the permit has produced or threatens harm to the Citizens. 

For example, v.B will not permi.t evidence on the following allegations from the 

Citizens' J~e 27, 1983 amended pre-hearing memorandum: 

8. Under the heading, Hydrogeology Conments, 
Paragraph l, in ~~e above mentioned June 16, 1982 
letter, DER requested additional information con­
cerning rock outcrops, etc. 'Ihe map su_rmi tted by 
tbdern Earthline, the agent of the City of Phila­
delphia did not reflect the required information. 

9. Under the heading Hydrogeology Comnents, 
Paragraph 2, in the a.l:x:>ve mentioned June 16, 1982 
letter, DER requested additiona.l information con­
cerning ground water flow direction and additional 
hycL""Dgeclgie (sic) information which was. not given 
by M::xlern Earthline, the agent of the City of 
Philadelphia. 

Whether or :rot DER ever received the additional information allegedly requested 

in DER's June 16, 1982 letter is irrelevant to the Citizens' burden in this appeal. 

The Citizens' burden is to show, on the basis of the record made in these proceedings 

~which because our hearings are de novo can i1·1clude presently available information 

as well as information only available t:o DER at the time it granted the permit--

that granting the pexnri_t constituted an abuse of discretion. 

An Order consistent with the above considerations, and with the need for 

expeditious disp:>sition of pending discovery requests, follows. 

ORDER 

vffiEREFORE, this 19th day of August, 1983, it is Ordered that: 

1. Philadelphia's motion to dismiss the above-captioned appeal for iack 

of standing is rejected. 

2. The Citizens' claimed standing to prosecute this appeal cannot l::e. 

based U,tX>n alleged inju..-y to ~villiam Kraynak. 
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3. On or before August 26, 1983, the Citizens shall file a seoond 

"final" ·amended pre-hearing rrerrorandum listing: 

{i) ·The n..;:unes of those property owners (other than tvillia.Ttt 

Kraynak) whc are members of the Citizens' association and on whose properties 

sludge allegedly has been or is threatened to be deposited without permission. 

(ii) The facts the Citizens intend to prove in connection 

with the claims under (i) above, stated in a form consistent with the requirements 

of our Pre-Hearing Order No. 1. 

(iii) The narres of any witnesses, not already named under (i} 

and (ii) above, who are expected to testify on the issue of whether there are 

pro:perty owners who are members of the Citizens' association on whose properties 

sludge deposition without pemission has occurred or is threatened. 

4. When and if a hearing on the rrerits of this appeal is scheduled, 

the Citizens' presentation will be limited to evidence ·bearing on the is.:me stated 

in prragraph 3 (iii), together with evidence bearing on: 

(i) Whether environmental hann to the Citizens is threatened 

by any provable DER failures to abide by the applicable statutes and regulations. 

(ii) Whether environmental harm to the Citizens is threatened 

even though DER abided by the applicable statutes and regulations. 

5. Paragraph 4 above is supplemented by the furthe:t:' restriction that the 

Citizens will be held to the contentions of law and fact they have set forth in their 

already filed pre-hearing menorandum and amendments thereto; the second "final" 

arr.ended pre-hearing :rnerrorandum called for in paragraph 3 above will give the Citizens 

a needed opportunity to clarify their previous filings, but is not intended to open 

the door· to new previously unrrentioned contentions. 
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6. The aforerrentioned second "final" amended pre-hearing rrerrorandum 

due August 26, 1983 shall include an explanation of the variance, discussed in 

the accompanying Opinion, bet~en the Citizens' amended pre-hearing rrerrorandum 

filed Jw1e 27, 1983 and the Citizens' admissions filed June 30, 1983. 

7. For the time being, Philadelphia's depositions shall be limited to 

those Citizens' witnesses wm are expected to testify on the issue of whether· 

there are property owners who are rrerrbers of the Citizens' association on whose 

properties sludqe deposition without permission has occurred or is threatened. 

8. For the sole purpose of enabling Philadelphia to complete its 

discovery on the issue stated in paragraph 7 above: 

(i) The time for Philadelphia to take depositions on this 

issue is ext.ended to September 15, 1983, recognizing that the Citizens' response 

to paragraph 3 arove is not due until August 26, 1983. 

(ii) Subpoenas, if necessary for these depositions, will be 

furnished on request 

(iii) If Philadelphia prefers to complete its discovery on this 

issue via rrea..'l.S other than depositions, such as requests for admissions, it may 

do so provided the rest=Onses by the Citizens under the Pennsylvania Rules of Civil 

Procedure will be due not later than 0 ct.ober 7, 1983. 

9. As soon as Philadelphia has completed its discovery on the issue 

stated in paragraph 7 above, but certainly no later than October 7, 1983, the status 

of Philadelphia's discovery on this issue shall be reported to the Board by 

Philadelphia. 

10. If the question of the Citizens' standing in this matter is still 

unresolved after completion of Philadelphia's discovery on the issue stated in 

paragraph 7, a preliminary hearing on that question will be scheduled as soon as 

conveniently possible. 
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11. Furtrer orders, as to discovery on the issues stated in paragraphs 
. 

4 (i) and 4 (ii), and as to the scheduling and scope (including the allowed number 

of Citizen witnesses) of the hearing on the merits of this appeal ·will be issued 

as required, after holding the preliminary hearing described in parac;raph 10. 

DATED: August 19, 1983 

cc: Bureau of Litigation .. 
Howard J. ~vein, Esquire 
Chere' tvinnek-Shawer, Esquire 
Martha Gale, Esquire 
Marguerite G:xx1rran 1 Esquire 
Benj am.in Stonelake 1 Jr. 1 Esquire 

ENVIroNMENTAL HEARING BOARD 

. ~~·97.~ 
EDWARD GERJU)Y . · o~ 
Member 
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Elffi-i3: 12179 . , 

COM/t,fO/VWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING UOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

~·1AGNUl1 NINE.RAIS I INC. 

Docket No. 82-230-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SL'R !·DI'IOt\j" 'IO DIS!,!ISS 

On Septernber 3 1 1982 1 DER denied rB.gnum Hinerals~ ("r·E.gnum") application 

for a :mine drainage perTI'it on the stated grounds: 

1. You have not de.':Dnstrated that pollution 
of the surface and ground'..vaters from, but not lirrited 
to, iron, rranganese 1 and acid rrd.ne drainage will 
not occur. 

~'lagnum tirely appealed tlris perrilit denial on SepteiT'ber 27 1 1982. The 

B::lardl in accordance \•lith its usual practice, then issued its Pre-Hearing Order 

No. l1. which required I'-"egm.:ml to file its pre-hearing rrerrorandum on or before 

Decerrber l4 1 1982 1 and required DER to file its pre-hearing rrer.:orandum "tvitllln 

fifteen (15) days after receipt of Iagnur.1.'s pre-hearing merrorandura. Parasraph 4 

of Pre-Hearing Order l-Jo. 1 states : . 

A party rray be deer:.ed to have abandoned all 
contentions of la.-.v or fact not set forth in its 
pre-hearing mer•urandum. 

-522.:: 



.. 

Magnum filed its pre-hearing merrorandum on December 9, 1982, and DER 

filed its answering pre-hearing merrorandum on December 27, 1982; on January 26, 

1983 DER also filed a technical amendment to its pre-hearing merrorandurn, attaching 

three documents it intended to introduce into evidence. No other amendrrents have 

l:een filed to the parties' pre-hearing mercoranda. Nevertheless, now sorre eight 

rnonths after their original pre-hearing merroranda were filed, the parties still 

are not ready to proceed to a hearing on the rrerits of this ?-,t:peal .. '!he delay 

has been occasioned largely by the parties' requests for leave of the Board to 

conduct additional discovery, combined with various wranglings over ·cne scope of 

discovery; these disputes were the occasions for a February 28, 1983 Opinion and 

Order by us in this In3.tter, oral argurrents by the parties on March 22, 1983, and 

an Order by us on May 13, 1983. 

On July 28, 1983 DER filed a M:Jtion to Dismiss this. appeal on grounds 

of m::xJtness "because this Board is unable to grant the relief requested." This 

notion, which Magnum op:t:Oses of course, is the occasion for the instant Opinion 

and Order. ·In essence, DER argues that the permit application originally submitted 

by Magnum is incomplete under DER' s new forms for such applications. '.Ihe new 

application forms indeed do ask for much more inforffi3.tion than did the older 

version of those forms completed by Magnum (before the new forms had :teen ffi3.de 

available to would-be permittees). DER further argues that the additional infor­

IIB.tion requested on the new forms is required by DER' s new regulations, 25 Pa. Code 

Chapters 86 and 87. Therefore, DER concludes, as a Iffitter of law it cannot issue 

the permit which is the subject of this appeal, so that the appeal necessarily 

is rrcot. According to DER, Magnum's only recourse is to begin the permit approval 

process all over again, by submitting a new application on the new forms. 
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.Magnum argues that the Beard 

must review the action of the Depart::rrent at the 
time of the denial .of the permit in accordance with 
the regulation then in effect and upon which the 
Depart::rrent bases its denial. 

In addition, says Magnum, since the Board's review is de novo, the Board should 

h:>ld hearings to see if Magnum could rreet the new regulations, and should order 

DER to grant the permit if the Board finds Magnum has met its burden in this 

app:=al. Magnum contends that because the Board can issue such an order, the 

appeal cannot be termed m::xJt. .Ma.gnurn also contends DER is estopped to raise the 

issue of Hagnurn' s failure to furnish the information required on the new fo:rros 

because (Magnum alleges) DER has refused Magnum's offer to sul::mit a revised 

application containing the information required by the new regulations. Indeed, 

Nagnurn requests the Board to order DER .to accept such a revised application in 

the event the Board grants DER' s fution to Dismiss. 

The Board does not entirely follow Magnum' s logic in making the argu-

rren.ts just recounted. Nevertheless, we are not going to grant DER' s fution, for 

reasons al:out to be detailed. 

DER' s fution appears to rest on the thesis that any failure to abide by 

existing regulations is per se a conclusive reason-not overturnable by this Board­

for DER to refuse a pennit application. The Board rejects this thesis. Regulations 

may re attacked refore this Board, if their enforcement against an appellant would 

l::e an abuse of discretion. See our recent discussion of the Board's jurisdiction 

in challenges to regulations, in Coolspring 'IbwnShip v. DER, EHB D::>cket No. 81-134-G 

(Adjudication, August 8, 1983). Whatever the regulations on which denial of the 

permit is to re based, Magnum--having filed a tirrely ap~al--must be given the 

opportunity to Show that denial of the permit on that basis under the facts of this 

case muld re an abuse of discretion. 
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l-breover, alth:::mgh in general under the authority of D::>raville 

Enterprises v. DER, EHB D::>cket No. 79-002-H, 1980 EHB 489 (Opinion and Order}, 

our de novo review of a permit denial should re based upon the regulations in 

effect at the tine of the review, this rule is not absolute. Considerations of 

fundarrental fairness, necessary to afford an appellant his dre process rights, 

cannot woolly re ignored. Western Hicko:ry Coal Coinpany v •· DER, EHB D::>cket No. 

82.;..141-G (Adjudication, June 2, 1983). ~Western Hickory, the Board, on grol.mds 

· of fl.md.arrental fairness, refused to regard present regulations as the automatic · 

basis for assessing· a penalty for violation of the Surface Mining and Reclarration 

Act, wh=re the present regulations might make the penalty larger~ reasOnably 

w:>uld have teen exp:cted from the regulations in effect when· the violation was 

a:xnmitted. 

Similarly, the rule that the applicable regulations generally are those 

in effect at the tirre of our review does not obviate concomitant applications of 

established equitable principles such as estoppel and waiver. Masnur.1. .11as alleged 

it has an estoppel defense to DER' s insistence that Magnum furnish the info:rnation 

required by the new fo.rrns; Magnum is entitle~ to t:ry to establish this defense. 

In addition, there are strong reasons for mlding that· l.mder the Board' s 

rules DER has. waived--as grotmds for rejecting Magnum's appeal--Magnum's failure 

to furnish the information required by the new ~egulations. .Paragraph 4 of our 

Pre-Hearing Order No. 1 already has reen quoted; the threat of waiver therein is 

supported by 25 Pa. Code §21.124, which permits the Board to preclude the intro­

duction of evidence not disclosed in compliance with any order. Neither DER's 

original pre-hearing rrerrorandum, filed December 27, 1982, nor its January 26, 1983 

arrendrn:mt to its pre-hearing rrerrorandum, make any reference to a DER need for 

furt.J:Er information consistent with the requirerrents of the new regulations. The 
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record before us does not disclose when the new forms first became available; 

however; we cannot be unmindful of the fact that the new regulations in 25 Pa. 

Code Chapters 86 and 87--which according to DER' s July 28, 1983 !-btion mandate 

rejection of .Magnum's r:;ermit application--became effective as long ago as July 31, 

1982. Nor v..o.s failure to cc:mply with the new regulations cited as a reason for 

denying Magnum's permit in the apr:;ealed-from DER letter of Septeml::er 3, 1982 to 

Magnum. The sole reason stated in that letter for denying the permit has been 

qtioted at the outset of this Opinion. 'Ihis Board previously has limited DER's 

attempts to introduce reasons for its actions which had not reen stated in DER's 

pre-hearing .rr:errorandum. Melvin D. Reiner v. DER, EHB Docket No. 81-133-G {Adjudi­

cation, July 28, 1982). 

In conclusion, the Board believes it has the pJWer to order DER to 

grant Magnum a mine drainage permit, should the Board {after a hearing) decide 

that denial of .Magnum's permit \'70uld be an abuse of discretion. Magnum's burden 

at such a hearing will :be to denonstrate that granting the permit to Nagnum will 

not result in :r:ollution of the waters of the Cormonwealth. 'Ihe Board believes this 

burden is consistent with the foregoing discussion, with DER's pre-hearing rrerro­

randum filed I::ecernber 27, 1982 (see especially Contention of Law 4) , with our own 

rules and regUlations including 25 Pa. Code §21.10l{c) {1), with the applicable 

Comronwealth statutes and July 31, 1982 regulations as liroited by equitable 

principles, and with applicable federal statutes and regulations under the same 

limitation. 

At the aforesaid hearing, DER will have the opportunity to counter 

Magnum's attempt to meet its burden; if the inforrration on whieh Magnum is resting 

its case is insufficient to· denonstrate .Magnum will not cause pJllution, DER will 

be able to so argue. However, to minimize the pJSSibility of surprise to either 
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side, it is recc:mrended that Magnum file as soon as possible an arrended awlica­

tion containing the infonnation required by the new forrrs, as l·1a.gnum already has 

offered to do. In so ruling, we are not accepting Magnum's presently unsupported 

(on the record so far) contention that DER has refused to ac~pt such an arrended 

application, a contention we find difficult to believe • 

.An Order consistent with this Opinion ·follows·. 

ORDER 

WHEREFORE, this 22nd day of Aug'ust, 1983, it is O:r:dered that: 

1. DER's M:>tion to Dismiss this appeal on grounds of nootness is rejected. 

2. Magnum's burden in this appeal is to derronstrate ~t granting the 

disputed permit will not ·result in pollution of the waters of this Cormonwealth •. 

3. It is rerorrmended that Magnum file as soon as :fOSsible an arrended 

penni t application containing the infonnation required by the new forms • 
.. 

4. In the rreantirre, the parties are requested to expeditiously and 

cO::>peratively complete discovecy (recall paragraph. 2 of our Order of August 11, 

1983 in this matter) • 

5. For the purposes of the imrediately preceding paragraph, the tim::! 

for disrovery is extended to September 30, 1:983; either party nay initiate, without 

further leave of the Board, any discovery'which under the Pennsylvania Rules of 

Civil Procedure rrnist be corrpleted by Septembe;r:- 30, 1983. 

6. On September 30, 1983, each party shall ·irifo:rm the Board of the 

status of its discovery needs, and whether it finally is ready for a hearing on 

the merits of this appeal. 

DATED: August 22, 1983 
cc: Bureau of Litigation 

Ward T. Kelsey, Esquire 
Alan S. Hiller, Esquire 
Leo M. Stepanian, Esquire 

ENVIRONMENTAL HEARJNG BOARD 

~ .. JJ-;z 
EDVARD GERJIDY, Member 
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EHB-H: 12/79 . . , .. 

COJ!MOlVWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717} 787-3483 

HI:LI..IN·1 FIORE, d/.o/a IlL-:ilCIPAL AND 
JJ:IDUSTPIAL DISPOSAL CCNP.P-1-r.! 

Docket No. 83-160-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION ANTI ORDER 
SL"R PETITION FOR SL"'PERSEDEAS 

In a letter dated August 4, 1983, the COmrom·;ealt.~ Depa.rtr.ent of 

Environmental P.esources ("DER") suspended the Phase I - Industrial ~'iaste Pit 

portion of Fiore's Solid ~·iaste Disp::>sal Pemit No. 300679, originally issued 

~~rch 24, 1980. On August 5, 1983, Fiore appealed the perr.it sus_re:1Sion to 

this Board, ar.d sL-mltaneously filed a petition for supersedeas of the appealed-

fro!':'. DE2 action~·· A lieari.rig on the supersedeas petition v.B.s held August 12, 1983, 

consistent \·.i:th the Board's a~parent obligations under the Solid v;'aste I,!anagerrent 

Act ("S:!!A"), 35 P.S. §6018.108. 

T'r..e Board's rules governing the criteria for granting a supersedeas 

read as follows [25 Pa. Code ~21. 78] : 

21. 78 Circur:lStances affecting grant or denial. 

(a) The Circumstances under \·Jhich a supersedeas 
shall be granted, as \-:ell as the criteria for the 
grant or denial of a supersedeas, are rratters of 
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substantive cormon law. As a general matter, 
the Board will interpret said substantive 
cormon law as requiring consideration of the 
following factors: 

(1) irreparable harm to the petitioner; 
(2) the likelih:Jod of the petitioner's 

prevailing on the rneri ts; and 
(3) the likelihood of injw:y to the public. 

(b) A supersedeas shall not issue in cases 
where nuisance or significant (rrore than de minimis) 
pollution or hazard to hecil th or safety erther _exl.sts 
or is threatened during the period when the supersedeas 
would be in effect. 

Our rule 21. 78, quoted supra, makes it apparent t."'1at a hearing on a 

supersedeas petition is not inte.'1ded to be--and indeed, because. there has been 

no ·opportunity for discovery, hardly can be--a substitute for a full hearing on 

the merits of the appeal; the Board's decision on the supersedeas petition involves 

the Board's appraisals of likelihoods, e.g.~ that the petitioner ultimately will 

prevail on the merits. llireover, Fiore's petition suggested that whatever super­

sedeas relief he desenies should be granted promptly, before he will have lost 

his customers and "be u.'1able to continue operating" his business. Consequently, 

at the very outset of the hearing, the Board announced its intention "to limit 

this hearing to one day and if possible to render an adjUdication at the end of it." 
,J . 

(N.T. p. 3). Neither party r~gistered any objection to this announced limitation 

on the hearing procedure, which limitation lies within the Board'~ general powers 

to conduct hearings, 25 Pa. Code §21.90. 

The Board first asked each party to outline its respective case. Then, 

after some argt.Jirent between the parties and some questioning of the parties' 

attorneys by the Board, the part~es--beginning with Fiore--put on their witnesses. 

1. The Notes of TranscrL)t ("N.T. ") refer to a transcript very rapidly pre­
:pared by a reporting service at the apparent request of Fiore. As o:: ti.1is date, 
August 24, 1983, the Board's official· court reporter, who also was present, has 
not yet filed her version of the transcript. 
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Actually DER presented only one witness, Charles Duritsa, for comparatively brief 

testirrony; the very :rrajor portion of the hearing time devoted to the taking of 

evidence was spent on Fiore's five witnesses (one of woorn also was Charles 

Duritsa). Every witness offered by Fiore actually was permitted to testify, 

although the Board-ever mindful of the desirability of completing the hearing 

that dciy-did refuse to allow testirrony it deerred irrelevant or incompetent. 

After DER had closed its case the Board asked Fiore if Fiore wished. to put on 

any rebuttal testirrony; this . opportunity was declined by Fiore. All in all, the 

Board saw no reason to believe that the salient features of Fiore's case had 

rot been well outlined during the hearing. 

Therefore, at the end of the hearing, the hearing examiner, one of the 

two meml:ers presently on the Board, did not hesitate to announce his ruling that 

the supersedeas had been denied, a ruling the hearing examiner saw no way to 

avoid. The hearing examiner alSo put in the record his reasons for denying the 

supersedeas. The instant Opinion is a :rrore considered presentation of those 

reasons originally declared orally by the hearing examiner after only a few 

minutes to compose his thoughts and no opportunity to research any of the legal 

issues in controversy. In essential substance the instant Opinion confirms the 

rearing examiner's reasons stated at the end of the hearing; if .,._here should 

appear to be discrepancies betw=en this Opinion and those reasons, this Opinion 

is controlling. 

A. Irreparable Harm 

Fiore presented testimony that suspension of the permit will cost Fiore 

approximately $12,000 per day in lost revenues (N.T. p. 176). There also was 

testirrony that other costs of canplying with the August 4, 1983 suspension letter 

--notably removing to an off-site facility certain rraterials Fiore already had 

-530-



deposited on his site--would cost Fiore $1.8 million (N.T. p. 170). Although 

these cost estimates can l::e challenged as exaggerated, and were so challenged 

by DER's counsel (N.T. pp. 172-174, 177-181), the Board does not doubt b~t 

Fiore will suffer very significant financial losses if he is forced to comply 

with DER • s appealed-from Order. Furthe:rnore, these financial losses will not 

l:e recoupable should Fiore ultimately prevail on the merits of this appeal; 

in other words, these losses will l::e irreparable. Cbrrespondingly,. the Board 

agrees ~ith Fiore's claim that the loss of customers threatened by the suspension 

n::>tice (the August 4, 1983 letter says DER will infonn Fiore's customers that 

Fiore no longer is authorized to accept their waste) is likely to be irreparable. 

DER argues that the preceding paragraph's irreparable consequences of 

obedience to the August 4, 1983 letter should not be considered irreparable harm 

in the sense of 25 Pa. Code §21.78(a) (1) qooted supra. In particular, DER argues 

that the expenses of compliance with an Order issued pursuant to the governing 

statute (in this case the ffi~) cannot be irreparable hann justifying a supersedeas. 

~.;e do rot disagree with· this argument, but believe it begs the question: The issue 

in this appeal is whether the August 4, 1983 letter was an abuse of OER's discretion 

in the light of applicable statutes and regulations, i.e., whether the letter 

really was issued "pursuant to" the SVJMA. We do not think our Rule 21.78 or the 

cormon law can imply that a petitioner should be denied a supersedeas from an 

egregiously unjustified order because his hann· would result solely from compliance 

\vi th the order. · In other v.ords, the Board finds that Fiore, who has the burden 

of proof in this matter, has met his burden--under 25 Pa. Code §21. 78 (a) (1) --of 

showing that failure to receive a stay of the August 4, 1983 letter will cause 

him irreparable hann, although we recognize the rragnitude of the hann rray depend 

on whether the August 4, 1983 letter was an abuse of discretion. 
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B. Injury 'Ib The Public 

The August 4, 1983 letter asserted that "organic waste p:>llutants 

\.;ere being discharged without a ferffii t" from Fiore' s facility to a. tributary 

of the Youghiogheny River. Fiore did not seriously challenge the fact that 

there was a discharge, and admitted that he did not have a water quality permit 

authorizing the discharge (N.T. pp. 40-43). Fiore did attempt to show that the 

discharge was enviro:nrrenta1ly inconsequential. His witness :Kenneth Brown, a 

chemist and pharnacist errployed at Chester Laboratories, had SaJI!Pled t:ne discharge 

and had chemically analyzed the samples; according to Mr. Brown, there were no 

detectable arrounts of EPA-identified "priority pollutants" in the samples (N.T. 

FP· 67 and 74). DER' s Mr. Duritsa countered this testirrony with the assertions 

that DER had been able to detect r:ollutants in the discharge, and t..l-mt DER' s 

higher-than-Chester's values had been independently checked (N. T. pp. 183 and 

191-193). 

Fiore also attempted to show the discharge was environrrentally inconse-

quential through opinion testirrony by his witness E. Dennis Eschert, a chemical 

engineer wlnse testim::my and resume {admitted into evidence as Fiore's Exhibit 19) 

established·r:-rr. Eschert' s expert familiarity with the fermitting and operation of 

rolid wastl- disp:>sal sites. However, the hearing examiner saw no evidence that 

~lr. ESchert was experieilced in epidemiology, oncology or any other health pro-

fessional area. Consequently the hearing examLner, despite Fiore's vociferous 

objection, refused to allow Mr. Eschert to answer ques~Ol/S like (N.T. p. 104): 
'~·~:·:~;·?·· ,,, ,, 

Q. Ib you know or can you test1fy· as to 
whether or not those rreterials at a level which 
cannot be detected would !}ave any effect on the 
health and safety of people? 

The hearing examiner suggested that another witness, trained in the health pro-

fessions, would be permitted to answer such questions (N.T. p. 109), but Fiore 

failed to offer any witness so trained. 
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The writer sees no reason to doubt the correctness of his original 

ruling concerning the limits of Mr. Eschert's expertise. However, even if 

Mr. Eschert had been allowed to give his opinion that the pollutant levels in 

the discharge could not affect the public health and safety, Fiore would not 

deserve a sup=rsedeas tinder the criteria of 25 Pa. Code §21. 78. 

In the first place, under the doctrine of Pa. P.U.C. v. Israel, 

356 Pa. 400, 52 A.2d 317 (1947), discharge without a wate_r quality pennit 

constituted injury to the public per ~ (see also DER v. Coward, 489. Pa. 327, 

414 A. 2d 91 (1980)). On the other hand, the Board is not convinced that Section 

21.78 was intended to l:e interpreted so rigidly that via the. Israel doctrine: a 

purely technical violation having no environmental consequences necessarily 

weighs significantly against a supersedeas. But an unpennitted discharge of 
. . 

organic waste pollutants into a tributary of the Youghiogheny River, including 

"naphthalene, benzene, ethylbenzene, xylene, currene and indene" (the language 

of the August 4, 1983 letter) r is much too serious to be termed a '.'purely techni-

cal" violation, whether or not these fOllutants wuuld be discernible in the 

Youghiogheny itself. These are hazardous pollutar1ts, in a discharge from a 

hazardous waste site. \-Je already have explained that Brown's test.inony--to the 

effect that there were no pollutants in the discharge even before it reached the 

Youghiogheny-was inconclusive. Under these circurostances, recognizing that the 

Environmental Quality Board ("EQB") has promulgated a comprehensive set of reg-

ulations governing discharges from hazardous waste disposal sites like Fiore's, 

there is a strong prest.:rrrption that the discharge indeed is a threat to pui.Jlic 

health and safety, which presumption Fiore must rebut. See our recent discussion 

concerning our jurisdiction to entertain challenges to regulations, in Coolspring 

'Ibwnship v. DER, EHB Cocket No. 81-134-G (Adjudication, August 8, 1983). 
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Fiore did not rebut the aforementioned presumption at the August 12, 

1983 hearing, and wouldn't have rebutted it even if the Board had allowed 

Mr. Eschert to give the excluded opinion testimony we have discussed. For 

instance, trere was no suggestion that Fiore intended to offer evidence showing 

that allowing Fiore's present operation to continue "WOuld not in the coming 

months cause unquestionably dangerously high pollutant levels in the Youghiogheny. 

It is reasonable to suppose that the EQB strictly has banned discharges without 

water. quality permits into any waters of the Comronwealth because the EQB recog-

nized that if allowed to continue unabated the initial observation of a slightly 

p::Jlluting discharge rray be the harbinger of future much non~ serious pollutant 

levels. 

'lb s1.1rrtTB.rize, even ignoring the fact that under the Israel doctrine 

there surely will be injury to the public, we conclude Fiore did not meet his 

minimum burden, under §21. 78 (a) (3), of showing that there would not be a 

significant likelihood of injury to the public were Fiore to be granted his 

supersedeas. 

C. Likelihcod of Fiore's Prevailing On The ~.erits. 

The August 4, 1983 letter employed the following language: 

In September 1982, the Departrrent determined 
that organic waste p:>llutants were l:::eing discharged 
without a permit from your hazardous waste facility 
to a tributary of the Youghiogheny River. This 
discharge originated from a piped mine discharge 
which was placed l:::elow your Phase I Industrial Waste 
Pit during its construction ... 

Prior to construction of the Phase I disposal 
pit, approval was granted to you on November 14, 1979 
to construct a temporary waste storage pit adjacent 
to the Phase I Industrial Waste Pit. This temp::>rary 
storage pit was to l::e rerroved after 90 days of operation. 

You were notified several times by the Deparbnent, 
through letters dated Hay 4, 1981, July 31, 1981, and 
November 5, 1982, to rerrove the waste rraterials stored 
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in the temporary storage pit and pr0perly dispose 
of them. It is the opinion of the Departrrent that 
hazardous waste materials are being discharged 
from the temporary storage pit and into the 
groundwater ... 

On January 25, 1983, the Department entered 
into a Consent Order Agreement with (your) Corrpany 
to aba. te this discharge. 'lhis agreement allowed 
you to accept additional hazardous waste :rraterial 
sources at your Phase I Industrial Waste Pit for 
disposal. 

The Consent Order and Agreement -intended to 
abate the discharge primarily by requiring the 
renoval of the temporary storage waste pit by 
June 15, 1983 .•• 

. '.Ihe Consent Order and Agreerrent. was signP.d by 
you and your legal counsel ... HOwever, (your) Company 
has failed to remove the temporary storage pit by 
the agreed date and in fact no work ha~ been initiated 
to remove the temporary storage pit. 'Ihe closure 
plan which was submitted by your consultant was not 
prepared in accordance with the Consent Order and 
Agreement in that you indicated the waste from the 
te:rnp::>rary storage pit would be placed into the un­
permitted Phase II Industrial Waste Pit. The Consent 
Order clearly states that the temporary storage pit 
was to be removed and placed in the Phase I Industrial 
Waste Pit or transported off-site for disposal at an 
approved hazardous waste disposal site. 'Ihe Phase II 
Industrial Waste Pit is not permitted by the Depart­
:rrent of Environrrental Resources, does not have interim 
status from the Department as a hazardous waste dis­
posal facility, and is being constructed without the 
Department's authorization ... 

You have failed to submit all required civil 
:r:;enal ties on the specified time schedule to the 
Deparbnent, which you agreed to do in the Consent 
Order and Agreement dated January 25, 1983. 

You have continued to construct the Phase II Indus­
trial Waste Pit even after being notified by the Depart­
ment, by letter dated September 22, 1982, that its 
construction was not authorized by the Deparbrent, and 
after agreeing to discontinue its construction in the 
January 25, 1983 Consent Order and Agreerrent. 

Therefore, ... Permit No. 300679 ... is hereby suspended. 
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Examination of the January 25, 1983 Cor..sent Order and Agreerrent ("CD&A"), 

T,.ffiich was admitted into evidence as Board Exhibit 2, indicates that its substance 

T,.;ras accurately surrmarized in the August 4, 1983 letter. Nevertheless, Fiore 

insisted--in his petition for supersedeas and at the hearing--that he would prevail 

on the rrerits of this appeal, i.e. would show that DER's appealed-from Au01.1st 4, 

1983 action of suspending Fiore's pennit was an abuse of discretion. 

'rhis insistenoe of Fiore's appeared to rest on two distinct claims: 

l. The CD&A was not a valid agreement between 
the parties, so thcl.t DER' s reliance on it was misplaced. 

2. 'Ihe Phase II Industrial Waste Pit does have 
or should l:e deemed to have interim status and can 
lawfully receive the waste from the temporary storage 
pit, so that it is unreasonable for DER to insist the 
temporary storage pit waste must be transported off­
site if it cannot be stored in the Phase I Industrial 
\\Taste Pit. 

The implications of these claims now will be discussed. 

l. Validity of the Consent Order and Agreement 

At the hearing, Fiore's counsel contended that the CD&A was invalid for 

reasons of duress, lack of consideration and .irnpJssibility of perfo:rmmce. These 

contentions had not been raised previously in Fiore's Petition for Supersedeas 

filed August 5, 1983. In fact, they were not raised in an Alrended Petition for 

Supersedeas :r-eceived by the Board at the outset of the hearing. Nor were these 

contentions raised by Fiore's counsel in his opening statement describing his 

case (N.T. pp. 14-28); these contentions were urged by Fiore's counsel only after 

DER's counsel had described his case and explained that it rested very largely 

on Fiore's alleged failure to oomply with the terms of the CD&A (N.T. pp. 43-46, 

53-54). 

On the facts described in the preceding paragraph, the hearing examiner 

legitirrately could have ruled on procedural grounds that the validity of the CO&A 
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was outside the scope of the supersedeas hearing, so that evidence offered by 

Fiore in. supJ?Ort of the aforesaid contentions of invalidity would have to be 

termed inadmissible; our rules, notably 25 Pa. Code §§21. 51 (e) and 21.77, "WJuld 

have authorized such restrictions on Fiore's presentation. As it happens, 

reliance on procedural requirements like §§21. 51 (e) and 21.77 was not necessary; 

there were substantive reasons (see infra), on which the hearing exarnirer did 

rely, apparently forcing the conclusion that the validity of the CO&:!\ was outside 

the scope of the supersedeas hearing. 

On its face t.l'le aJ&A indicates that Fiore entered into the Agreement, 
.. 

and consented "to the entry of this Consent Order." The language of the OJ &A 

is clear and unambiguous; it clearly states that "the parties hereto, intending 

to be legally bound by the mutual covenants set forth herein, hereby agree ... " 

The document is equally clearly dated January 25, 1983. Fiore gave no indication 

that the question of the validity of the CO&A ever had been raised by him before 

he was confronted with the August 4, 1983 suspension letter. Cons.equently, to 

allow Fiore to raise this question at the supersedeas hearing, especially when 

he had not even pleaded the question in his amended supersedeas petition filed 

the norning of the hearing, WJuld be inconsistent with equitable doctrine, 

particularly laches. If Fiore had legit.irrate re?.sons-such as duress, lack of 

consideration and irrpossibility--for seeking rescission of the C:O&.J\, the tin;e 

for setting forth those contentions surely had lapsed long before June 15, 1983, 

the deadline under the CO&A for removing the waste material from the temporary 

storage pit. 

fureover, even if Fiore never had given his written agreement to abide 

by the terms of the CO&A, the document did ernl:Ddy an Order of DER, which was 

labeled "Order". DER has the power to issue unilateral orders on solid waste 
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rranagerrent rratters, whether or not the recipients of such orders find them 

agreeable. 35 P.S. §6018.104(7). Orders which are not timely appealed to this 

Board become final. 71 P.S. §510-21. This Order had not been timely appealed 

to this Board. Therefore, by a long line of Board and higher court decisions 

stemming from Rostosky v. DER, 26 Pa. Cmwlth 478, 364 A.2d 761 (1976), we have 

no jurisdiction to entertain an attack on the validity of the DER Order embodied 

in the January 25, 1983 docurrent. This conclusion is completely consistent with 

the recent lnlding in East Lampeter 'Ibwnship Sewer Authority v. Butz, 455 A.2d 

220 (Pa. Omvlt.h 1983), which ruled that a settlement agreerrent between DER and 

another party l:ecarne final when not timely appealed; the analogy between a settle-

rnent agreement and a consent agreement like the document we have been discussing 

is very close. 

On the afor~said legal and equitable rationales, the hearing examiner 

informed Fiore's counsel that he (the hearing examiner) was very dubious about 

the admissibility of testimony aimed at supporting Fiore's contention that the 

CD&A was invalid. Nevertheless, the hearing examiner did not flatly preclude 

Fiore from presenting such testimony. The hearing examiner's actual language 

-:.;as (N.T. pp. 46 and 52-53): 

I think it is very unlikely that I would 
want to listen to that testimony, although I 
probably would if you insisted, but it would 
appear to me that where there's an agreement, 
which on the face of it, on its four corners 
is not ambiguous, where it' s been signed by 
two consenting adults, I don't see that this 
Board is the proper jurisdiction to throw out 
such an agreement. It would appear to me that 
if that's the ba.sis of your claim, that perhaps 
it should be looked at in another jurisdiction ... 

I do not understand why I should not allow 
the Comrronwealth to enforce this agreement which 
your client said he was going to do something 
by June 15, and it is now August l5 ... you say you 
have various defenses and I suppose I'm willing to 
listen to them since it is crucial ... (emphasis added). 
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However, none of the witnesses called by Fiore offered any testimony 

l:::eari.z:g on the validity of the CD&A; in actuality the hearing examiner never 

had occasion to rule specifically on the admissibility of such proffered testi-

rrony. Furtherrrore, even if Fiore's testimony on the validity of the CO&A had 

l:::een offered and received, and even if such testirrony were held to be within 

the scope of the supersedeas hearing, it is extremely doubtful that Fiore's 

case for a supersedeas would have been strengthened. q:>mpliance with the terms 

of the Consent Order obviously is not impossible, trough nore expensive than 

Fiore prefers; Fiore himself offered testirrony on the costs of compliance, as 

discussed supra. Fiore's own counsel made it clear that Fiore received consider-

ation for signing the CD&A, and that he signed the CO&A for business reasons, not 

because he ·was subjected to "duress". Fiore's counsel asserted (N.T. pp. 45 

and 57-58): 

With respect to the consent order, and 
we are getting into the rneri ts as opposed to 
supersedeas, but we will show testinony that 
what they did was blackmail Mr. Fiore into 
signing the consent order. They refused to 
give him approval for waste streams until he 
agreed to do certain things ... 

As I understand it, he obtained a contract 
for disposal of certain materials at the site. 
The defendant had advised him they would not take 
action on his waste nodule unless he carne in and 
signed a consent order. He carne in and they 
presented him with the consent order and it was 
not a negotiated situation as far as I'm aware ... 

What apparently happened is without taking 
a deparbrental action, nodules approved or denied, 
they plopped that consent order on him, they said 
okay, you want nore approvals, you sign this on our 
terms, on our form ... or you are out of luck. They 
could have put him out of business at thut point 
in time. He could have refused to. 
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Black's Law Dictionary , p. 594 (Revised Fourth Edition, 1968), states: 

[I]t is never "duress" to threaten to 
do that which a party has a legal right to 
do ... Such as, instituting or threatening to 
institute civil actions. 

Therefore we conclude there is essentially zero likelihcxxl that, at 

a hearing on the rrerits of this appeal, Fiore would prevail in his contention 

the CO&A is invalid, implying DER' s reliance on the CO&A is misplaced. We 

V.Duld have to conclude instead that the CD&A is a legally binding document, 

whose terms DER must be expected to enforce. 

2. Interim Status of the Phase II Industrial Waste Pit 

Much of Fiore' s petition for supersedeas, and of his argur:ent and 

testinony at the hearing, was devoted to the thesis that he had the legal right 

to put the hazardous materials removed from the temporary storage pit into the 

so-called Phase II Industrial Waste Pit. The Phase II disposal area presently is 

tmder construction by Fiore, is tWJ and one-half tines larger than the Phase I 

dis-p::>sal area, and is empty (N. T. p. 14 2) whereas the Phase I disposal area now 

is full (N.T. p. 173). DER disagrees with Fiore's claim that he is allowed to 

store hazardous materials in the Phase II area. The issue is highly important to 

Fiore because the CC;&A--and the appealed-from August 4, 1983 letter--require Fiore 

to remove the materials presently stored in the temporary storage pit. This 

removal would be very much less expensive to Fiore if he could place the removed 

hazardous materials in the Phase II area, instead of in some distant facility 

wnolly off Fiore's own site (N.T. pp. 169-170). 

Fiore's aforementioned thesis rests on his contention tbBt L1e Pr~se II 

area had received "interim status"; Fiore agrees that he does not have a permit 

to store hazardous wastes in the Phase II area (N.T. pp. 17 and 146). According 
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to the regulations, particularly 25 Pa. Code §75.265(z) (5), an operator of a 

hazardous \·la..Ste management facility having interim status "shall be treated 

as having l:;eo._n issued a ]?E!rmit" until DER takes final action on at least Part A 

of the facility's application for a hazardous waste management permit. Phase I 

received a ]?E!rmit on March 24, 1980, the PJrtion of Permit N:>. 300679 whose 

suspension is the subject of the instant apJ?E!al. Page 5 of this ]?E!rmit (Fiore's 

Exhibit 5) lists a number of plans, originally submitted by Fiore -as part of 

his .permit application, which were "approved in supPJrt of" the Phase I ]?E!rmit. 

These plans also show the intended Phase· II disposal area (N. T. pp. 130-132) . 

Fiore argues that this approval-in tJ:le Phase I ]?E!rmit--of plans showing tne 

Phase II area was sufficient to confer interim status on the Phase II area; in 

the alternative, Fiore argues that this approval by DER reasonably led Fiore to 

believe that Phase II had interim status, on which mistaken belief he relied to 

his detrirrent, thereby estopping DER from forbidding disPJsal of the tert!fXJrary 

storage pit materials into the Phase II pit. 

The appealed-from August 4, 1983 letter quoted supra specifically 

forbids diS?Jsal of the temporary storage pit materials in the Phase II area. 

As we have explained, the August 4, 1983 letter accurately reflects the terms 

of the Ja.'1uary 25, 1983 CO&A. We already have concJuded that our hearing on the 

rrerits surely w:Juld convince us the CO&A is a legally binding doct:rrrent, whose 

te.nns DER must re expected to enforce. Thus whether or not the Phase II area 

had interim status, or reasonably could have been thought to have interim status, 

becomes irrelevant to the merits of this appeal, which Solely involve whether the 

appealed-frcm letter was an abuse of DER' s discretion. 

Irrespective of this important point, however, we cannot agree that 

the aforerrentioned approval--in the Phase I ]?E!rrnit--of plans also smwing the 
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Phase II area implied, or reasonably could be thought to imply, that the Phase II 

area haq been given interim status. The pertinent regulations, in 25 Pa. Code 

§75.265(z); Lhough not free of ambiguity as Fiore argues, nowhere suggest that 

an area could gain interim status, conferring the i.mpJrtant right to dispose of 

hazardous wastes in the area, rrerely by the casual rrention-in a permit for an 

entirely different area--that plans showing both areas had been approved. A 

reasonable man in Mr. Fiore's place would not have relied on having so casually 

earned interim status for Phase II without consulting with DER; Mr. Dw::itsa 

testified that DER' s approval o:f the aforementioned plans was intended to apply 

solely to their Phase I portions (N.T. pp. 195-197). 

Furthermore, even if Phase II had received interim status as Fiore 

contends, 25 Pa. Code §75.265(z) (6), which tracks the time limits in 35 P.S. 

§6018.404(a) (4) of the ffi~, clearly forbids storage of hazardous waste under 

interim status without a permit after September 5, 1982; this September 5, 1982 

deadline preceded both the August 4, 1983 letter and the January 25, 1983 signing 

of the CO&A. Any contentions that DER wrongly had :r;-efused to grant the Phase II 

area interim status before September 5, 1982, when interim status had not yet 

expired, lapsed and becarre irrelevant after Fiore agreed to, and did not appeal 

from, the CO&A's terms forbidding deposition of the temporary waste pit's contents 

in the Phase II pit. 

D. Conclusion 

For reasons which have been discussed, we see no way for this Board 

to conclude that Fiore would prevail on the merits of this appeal. The CD &A is 

valid, Fiore is not entitled to deposit the tert1f0rary storage pit waste in the 

Phase II area, and there is a long line of decisions upholding DER' s discretion 

to enforce the terms of a consent order. DER v. Bethlehem Steel CorfX)ration, 
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469 Pa. 578, 367 A.2d 222 (1976), Lower Paxton Tbwnship Authority et al. v. DER, 

EHB I:bc~et w. 80-205-W (Adjudication, July 16, 1982). Indeed, the likelihood 

of Fiore ' s prevailing on the rreri ts is so srrall, the balancing prescribed 

by 25 Pa. Code §21. 78 (a) (quoted supra) becanes comparatively easy. Since Fiore 

will not prevail on the rreri ts, and since the irreparable hann he fears will 

have to be endured once the appeal is dismissed, there is no basis for giving 

him a supersedeas, even assuming purely arguendo that Fiore had rmn!lged to show 

there was no likelihood of causing injury to the public by granting the super-

sedeas. fureover, our conclusion that Fiore will not prevail on the merits actually 

rerroves his claim of irreparable hann, which (as we eXplained) was contingent on 

whether the appealed-from letter would be deerred unjustified. Fiore's alleged 

harm will result solely from his having to comply with the letter; there is no 

other independent source of his harm. Under this circumstance DER' s argmnent 

described earlier becomes relevant; hann resulting from complying with a DER 

order which is not an abuse of discretion cannot be irreparable ham justifying 

a supersedeas. As the Court approvingly quoted in Bethlehem, supra, litigation 

should be "carried out on the polluter's time, not the public's." 'Ihus Fiore's 

srowing of irreparable harm actually was specious, and there is absolutely no 

reason, under the ba.lancing of 25 Pa. Code §21. 78 (a), to award Fiore a supersedeas. 

ORDER 

~-.'HEREFORE, this 24th day of August, 1983, the hearing examL'ler' s 

decision to deny Fiore's petition for supersedeas is affirrred. 

DATED: August 24, 1983 

cc: Bureau of Litigation 
Howard J. \"--ein, Esquire 
Robert P. Ging 1 Jr. 1 Esquire 

ENVIRONMENTAL HEARING BOARD 
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EIIB -4 3: 12/79 
., 

BOIDUG:I OF LITI'LES'IOi'JN 

V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 82-277-M 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONME~TAL RESOURCES 

OPINION AND ORDER 
SUR COMM)NWEAL'IH Is 

MYI'ION ffiR SANCTIONS 

By notice filed Noveml:::er 3, 1982, the Borough of Li ttlesta.vn. (appellant) ap-

pealed the Department of Environmental Resource's (DER) action, dated September 24, 

19 82, assigning appellant a total of seventy ( 70) points for its projected sewer pro-

ject. 

The Board issued its Pre-Hearing Order No. 1 on Noveml:::er 15, 1983, requiring, 

inter alia, that appellant file its pre-hearLng merrorandum on or before February 1, 

1983. On the date the said pre-rearing merrorandum was due to be filed, appellant filed, 

instead, a l\btion for Stay of Proceedings, which motion was denied by the Board order 

dated March 14, 1983 and required appellant to file its pre-hearing memorandum within 

fifteen (15) days of receipt of the Board's order of March 14, 1983. On March 24, 1983, 

appellant filed a MJtion for Enlargerrent of Time within which to file its Pre-Hearing 

Herrorandum. 

Not having received for filing tre appellant''s Pre-Hearing MerrorandU!n as of 

May 18, 1983, the Board issued a notice requiring ap~llant to corrply with the Board's 

Pre-Hearing Order No. 1 by l'BY 31, 1983, or "the Board :rm.y apply sanctic:ns under its 

-
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App:=llant failed to file its pre-hearing rremorandum by May 31, 1983. • 

By order dated June 8, 1983, appellant was· re:wired to file its pre-hear­

ing rre:rrorancll11l not later than June 17, 1983. 

On June 17, 1983, appellant filed a doctmlel1t entitled "Pre-Hearing Mero­

randum of of Borough of Littlestown, app:=llant". 

On Jnne 23, 1983, DER filErl a Motion for Sanctions alleging that appellant's 

pre-hearing msnorandum failed to canply with the Board's Pre-Hearing Order No. 1 in 

that: 

1. The pre-hearing nemorandum failed to set forth a statement of facts. 

2. T.he pre-hearing rrerroran::ium failed to set forth cnntentions of law and 

detailed citations to authorities relied upon. 

3. The pre-hearing merrorandum failed to properly advise IER of the facts 

appellant intendErl to prove. and that, therefore, the appeal of the Borough of Littles­

town should l:e dismissed. 

Appellant has failed, as of August 24, 1983, to respond to the Corrm:mwealth''s 

r-btion for Sanctions. 

The appellant herein has, by its inaction and persistent refusal to abide by 

the rules of practice before the Board, forced the Board to take action which it VJ:Juld 

ratrer not take. 

However, the Board should not, and indeErl will not, cn1mtenance a course of 

cnnduct "~.-.'hich exhibits a disdain for established procedures in the prosecution of an 

appeal. 

The pre-hearing order issued by the Board on N:Jvember 15, 1982 explicitly 

outlined the fonn arrl content of the pre-hearing ID2ITDrandum re::jllired to te filed by 

appellant pursuant thereto, and the date by which the rrerrorandum was to te filed. Over­

looking for the rrcrnent the fact that a noticn for stay of proceedings was filed on the 

day the :rnarorandum was due to be filed, the Board was thereafter rEquired to send two 

additional notices to appellant before appellant deigned to file its pre-hearing rreno--

:randum. Such a cavalier approach to Board directives leads the Board to wonder at the 

seriousness of appellant's grounds for filing its appeal in the first instance. 
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In addition to its tardy filing of the pre-hearing rrenorandum, the appel-

lant further assaults the orderly processes of the Board's rules of practice by filing 

a docunent which is not responsive to the order of the Board. 

P:te-Hearing Order No. 1 required the appellant to file a pre-hearing meno-

randwn to contain, inter alia, a stats:rent of facts appellant intended to prove. 'The 

statement of facts contained in the appellant's pre-hearing rrenorandun is as follows: 

11 The Staternen t of Facts which the Borough of Littlestown 
intends to prove rerein are parallel arrl analagous to those 
of Allegheny County Sanitary Authority, except as appro­
priately rrodified to reflect the particular application 
for fmding of the Borough of Littlesto.m, rather than 
Allegheny County Sanitary Authority. 11 

'Ihe assumption by appellant that this Board would have the knCMledge to "appropriately 

:rrndify" the facts is tantamomt to ascribing to the Board the ability to read appellant's 

mind in this appeal, and we frankly admit that such pCMer is reyond the Board. Need-

less to say, the rrem:Jrandum is sadly deficient as to the requirement that it contain a 

staterrent of the facts sought to be proved by appellant. 

Also, the pre-hearing order of tre Board required appellant to state the 

contentions of law and to make detailed citations to authorities 1 including specific 

sections of statutes, regulations, etc., relied upon by appellant. The nerrorandum sub-

mitted by app::llant caupletely omitted this rrost important asp::ct of the requirements 

of the Board's Pre-Hearing Order N:J. 1. 

The merrorandum filed by appellant is also deficient in that it failed to de-

scribe any scientific tests relied upon by appellant, as a stmmary of testirrony of ex-

perts, or tre lack of reliance of appellant upon scientific tests or experts. 

The :merrorandum filed by appellant is further deficient in that it did not 

list documents which it would seek to introduce, with ropies attache:i, or state that 

it (appellant) would not seek to introduce any documents into evidence. 

The filed merrorandum of appellant did contain a list of witnesses and dates 

when rounsel would not re available for hearings. 

The Board also notes that after having beEn apprise:i of the above ooted de­

ficiencies in its pre-hearing nerrorandum by the filing by DER of Cbrmonweal th' s 1-btion 
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: for Sanctions, appellant continued its previously displayed disdain for orderly ad­

ministration of appeals l:efore the Board by failing to answer the Cb:rrnonweal th 1 s 

Ivbtion for Sanctions for a period in excess of sixty (60) days. 

Appellant has been advised on at least three (3) occasions during the course 

of these proreedings that the Board may irrpose sanctions against it (appellant) for 

failU.re to rornply with its orders and rules. The sanctions which are available to the 

Board include the authority to dismiss an apr;eal UfXJn a finding that Board orders and 

rules of practice have not been corrplied with. Appellant was made aware of the autho­

ri ty of the Board to dismiss its appeal by DER in its Ivbtion for Sanctions wherein 

DER rroved for dismissal of appellant 1 s apr:eal for failure of awellant to abide by 

Board orders and rules of practice. (See 25 Pa. Cbde §21.124) . 

Under the circunstances, we believe that our dismissal of this appeal under 

the authority of 25 Pa. Cbde §21.124 is oonsistent with the prerepts recently dis­

cussed by our Supreme Court in De AngeZis v. NeUJman, 460 A.2d 730 (Pa. 1983). 
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0 R DE R 

. .AND NOW, this 24th day of August, 1983, upon 1'-btion of the Cormnnwealth 

for Sanctions against appellant, and after review of the documents filed of record 

with the Board in this appeal, the appeal of the Borough of LittlestCMn, at EHB 

Cbcket No. 82-277-M is hereby ORDERED to be, and is, dismissed. 

DATED: August 24, 1983 

cc: Bureau of Litigation 
John R. White, Esquire 
I.Duis A. Naugle, Esquire 

ENVIroNMENTAL HEARTh!G BOARD 

~/J~;z, 
AN'IHONY J~, JR.zJ 
Manber 

EI:WARD GERJlDY 
Manber 
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C0.\.1}40/'-IWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BEJ:'UA!-1IN COAL COI·1PANY 

Docket No. 82-213-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTI\IENT OF ENVIRONMENTAL RESOURCES 

OPllUON AND OHDER RE 
OVERDUE STA'IUS PEPOR'IS 

~1is appeal \vas filed September 14, 1983. Thereafter the parties 

have engaged in numerous settlerrent negotiations, which ho·.\'ever have not yet 

culminated in actual settlenent. 

On April l, 1983', 'b!e Board continued this !Patter until .'".1.y 31, 1~33, 

to r-err.Ut renev1ed settler:ent negotiations. On or before Hay 31, 1983, each 

party ~·las to file a rep:>rt on the status of these negotiativns, accor:panied by 

a rec;:uest for appropriate action by this Board, e.g., by a request for: 

a. A f~<er continuance pending settl~nt negotiations 

b. Pro~t scheduling of a hearing on the :rrerits. 

As of this date, neither party has filed such a status rep:>rt; indeed, 

t..~ere have been no corrr;;unications of any kind from the parties since 1\pril 1, 

1983. The accor.1~,1anying Order, \·1i1ich is consistent with our action in DER v. 

PcnnTech Pa:;:>ers, uill I:.bcket lb. 82-058-CP-G (09inion and Order A?ril 1, 1983), 
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. ' 

thereby beromes understand.Jble. As we said in PennTech supra: 

The Board certainly has no wish to force 
the parties to a hearing on the rrerits ..... if 
genuine settlement negotiations are continuing. 
On the other hand, the Board is in no mxx:l to 
spend its time reminding the parties that status 
reports are due. 

ORDER 

WHEREFORE, this 26th day of August, 1983, it is Ordered that: 

1. This matter is rontinued to August 26, 1984 1 one year from now. 

2. At that tirre, if nothing further has been heard from the parties, 

the al:ove-captioned appeal will be rnarked discontinued without prejudice on 

grounds of inactivity; no further notice of possible discontinuance crt grounds 

of inactivity will be sent to the parties. 

3. Either party wishing to terminate its settlerrent negotiations 1 

and to proceed to a hearing on the rneri ts of either or both of these matters, 

has the responsibility of so infoming the Board. 

4. The Board no longer requires 1 nor desires 1 status· reports from 

the parties. 

DATED: August 26, 1983 

cc: Bureau of Litigation 
D::lnald A. Brown, Esquire 
Steven L. Friedman, Esquire 

ENVIIDNMEN'J:1U, HEARING BOARD 

EI:WARD GERJUOY, Mern r 
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EHB-43: 12/79 

COJJMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 ~ORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVA..'iiA 17101 

(717) 787-3483 

.:KEYS'IONE or.n.I.L TREE GIRL SCD'GT CO:JNCIL 

Docket No. 83-123-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BENJA!··UN Q)]IL ca,1PANY I Pemri ttee 

OPTIUOiJ AND ORDER 
S(JR IDTIOU 'IO QUASH 

'Ihis appeal v.a.s filed June 16, 1983. 'Ihe Notice of Appeal states, "The Apf€llant 

did oot receive notice of the issuance of the perroit until on or al:out Hay 16, 

.:i..963." According to the rule for computation of time applicable to proceedings 

l:::efore this Board, 1 Pa. Code 531.12, June 16, 1983 is 31 days after r.ray 16, 1983. 

Cbnseque.'1tly the !?ern:ittee has filed a ~·btion to Quash and an Arrended 

lbtion to Quash this appeal, on grovnds of lack of jurisdiction under 25 Pa. Code 

§21. 52 (a). The ll.r.1ended :·btion was filed on July 25, 1983. On July 6, 1983 b'1.e 

Board miiled our Pre-Hearing Order No. 2 to the parties. Paragraph 3 of Pre-Hearing 

Oraer l·b. 2 states: 

Any party desiring to respond to ~ petition or 
rrotion filed by another ?arty must do so Hi thin 15 
days of receipt of ti1e·petition or r.otion being 
responded to ... THE BOARD ~·iiLL NO'I· NO~'IFY TEL PA..t:ITL:S 
'TILi\T A HESPONSE {•1AY BE DUE. 
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On August 24, 1983, as the Eoard was ab:mt to rule on this matter, a response 

from the. Appellant to the rbtion to Quash finally was received. Para<Jr.J.ph 6 of 

this response reaffirms that "the Appellant did not receive notice of the issuance 

of said permit until on or ab:>ut May 16, 198 3." 

If the notice of .the issuance of t..~e permit was received no later than 

r-.iay .16, 1983, then on the ab:>ve facts we have no choice but to dismiss the appeal 

for lack of jt..rrisdiction. Joseph Postosky v. DER, 26 Pa. Orwlth. 478, 364 A.2d 

761 (1976), MUltichem Corporation v. DER, Erffi Docket No. 83-047-M 

(Opinion a.rrl Order ~1a.y 5, 1983), George and Barbara ca.pwell v. DER, EHB Docket 

NJ. 83-019-M (Opinion and Order Ma.rch 4, 1983). However, we are troubled by 

Appellant's phraseology that notice of issuance of the permit was not received 

ur1til "on or ab:>ut" .r."By 16, 1983. Receipt of notice one day later, on May 17, 

1983, would make the ·appeal timely. But on the record before us we see no basis 

for finding that notice was received on May 17, 1983, rather than May 16, 1983 

as the Permittee alleges. 

ORDER 

V'lliEREFORE, this 6th day of September , 1983, the M::>tion to Quash 

is granted, with the proviso that we will be willing to reconsider this ruling 

if the Appellant can show notice was received on May 17, 198 3, and if he can 

explain satisfactorily why this crucial fact was not brought to the Board's 
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attention in a timely res:r:;onse to the Permittee's Motion, as our rules for 

reconsideration require. 25 Pa. Cbde §21.122. 

cc: Bureau of Litigation 
Alan S. Hiller, Esquire 
Robert P. Ging, Jr. , Esquire 
Carl A. Belin, Jr. , Esquire 

DA'IED: September 6, 19 83 

ENVIRONMENTAL HEARING BOARD 

_£LJ 17· 
EDVARD GERJUOY ;;L'i-)9 
Member 
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EHB-D: 12/79 

C0/1-/MONWEALTH OF PEN/1.-'SYLVAN/A 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(7 i 7) 787-3483 

f~'RY PALKO AND GARY G. 1>-rrLCDX 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 83-045-G 

OPINION AND ORDER 
SUR HOTION 'IO DISI:ITSS 

On February 8, 19 83, DER wrote !1r. Palko that DER was forfeiting the 

non-negotiable Growth Savings Certificate No. 60098, in the ar:ount of $5, 000 1 

dra\·m on Hellon Bank, payable to Hen..ry Palko and assigned to DER as a collateral 

i:::ond on Palko's Special Reclar:ation Project No. 227. On :'·1arch 10, 1983 the 

Board received a handwritten letter, addressed originally fu J. Anthony Ercole, 

Director DER Bureau of ~lining and Reclamation, appealing the rond forfeiture, but 

not in conformity with the requirements of our rules, 25 Pa. Code §21.51. The 

letter 1.·as signed by Hr. h'ilcox 1 but \vas headed \'lith the names of roth appellants. 

Because Barch 10, 1983 falls within the 30-day appeal period prescribed 

by 25 Pa. Code §21. 52 (a) 1 the appeal ·.vas accepted by the Board anq--in accordance 

\·.ri th our usual practice--docl~eted as a skeleton appeal under the authority of 

2S Pa. Code §21.52(c). On !-:!arch l4, 1S!83, still in accordance with our usual 
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practice, Mr. ~vilcox was sent our standard fonn headed Acknowledgement Of App:al 

And Request For Additional In£onna.tion. This fonn states, in pertinent part: 

Your appeal fails to comply with section 
21. 51 of the rules of practice and procedure, 
a copy of which is attached. 

Unless the following is submitted within 
ten (10) days of the date of receipt of this 
notice, your appeal may be dismissed. 

The additional infonnation to be sul:::mitted included the telephone number of the 

appellant, sp=cification of reasons. for appealing, and whether the persons upon 

wh:Jm service of the Notice of Appeal is required by 25 Pa. Code §21.5l(f) indeed 

had been served. 

As of this date, there has been no response to the Foard's March 14, 

1983 letter to vJilcox, n:::>r has the Board received any further corrmunication from 

either appellant. Therefore, on the grounds of non-compliance with the Board's 

rules, DER--on June 23, 1983--rroved to dismiss the appeal. DER also rroved to 

dismiss Wilcox as an appellant on the separate grotmds that he had not been 

aggrieved by the Board's forfeiture of Palko's bond and thus had no standing 

to appeal. 

DER certified that copies of the foregoing Ivbtion to Dismiss had been 

served on Mr. Palko and Mr. ·tvilcox, by United States Hail; Mr. Wilcox's copy was 

sent to the address he had given in his original March 10, 1983 letter, and 

l·1r. Palko's copy was mailed to the address at which he originally had received 

the DER F'ehruary 8, 1983 n:::>tice of bond forfeiture. On July 14, 1983, no resr::onse 

to the fution having been received from either appellant, the Board adviSed these 

appellants--by certified mail to the same addresses used by DER--that an answer 

was required on or before August 1, 1983. The receipt from this ~iling was 

returned to the Board by 1-'lr. ~vilcox; Mr. Palko's letter was returned unclaimed. 
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Under the facts just recounted, we have no alternative but to grant 

DER' s MJtion. The appeal is dismissed, with prejudice, as to each appellant, 

for failure to obey the Board's rules, under the authority of 25 Pa. Code §21.52(c). 

It is possible that Palko can give a legitimate explcnation for his failure to 

furnish the informtion the Board requested on March 14, 1983. If ::D, he should 

move for reconsideration under 25 Pa. Code §21.122; the Board favors giving an 

appellant like l-tr. Palko, who has had a b:md forfeited, every reasonable opr:or-

tuni ty to plead his case. Mr. Wilcox, on the other hand, never had standing and 

never should have been an appellant at all; the Board sees no reason to give him 

any further opr:orttmities in this matter. 

This Opinion and Order will be sent certified to the addresses we have 

been using, as t.he best we can do. If Mr. Wilcox, who apparently does receive 

mail so addressed, is in contact with Mr. Palko, he is requested to inform ltr. 

Palko of our ruling. 

ORDER 

AND NC:W, this b"t/J. day of J;1,~~,,&r , 1983, the above-captioned appeal 

is dismissed ~vith prejudice, as to l:oth appellants, and the forfeitLl.re of Palko's 

Growth Savings Certificate No. 60098, arawn on Mellon Bank, is affirmed. 

cc: Bureau of Litigation 
Michael Arch, Esquire 
Ga:ry G. Wilcox 
Henry Palko 

DATED: ~r-:(:["-"·i--e1 t; /j'J?.] 
" 

ENVIroNMENTAL HEARHK; BOARD 
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PARKER SAIID AND GRAVEL 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING !SOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

. . 

. . 

. 
• 

Docket No. 83-134-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR PETITION FOR Su"PEPSEDEAS 

ori June 28, 1983, DER denied Parker Sand anii Gravel's ("Parker") 

application for a 1983 Surface Nining OpP.rator' s License. According to DER, 

denjal of the application was required by the Surface Hir1ing Conservation and 

Reclamation Act ("&·1CPA"}, 52 P.S. ~1396.3a(b), because of Parker's past and 

continued violation~ of surface minint] laws. This denial was appealed by Parker 

on July 8, 1983. Simultaneously a petition for supersedeas was filed. 

A hearing on the su~rsedeas pet~tion •::as held July 25, 1983. By 

agree:rrent between the parties, the facts \vere sti,.....ulated, so that t..~e hearing 

was corifined to or;:ll argu.:1ent. DER reserved the right to challenge sorre of the 

stipulated facts at the hearing on the merits of this ap;:_::eal, but granted all 

stipulated f~cts for the ptlrp)ses of the ·supersedeas hearinrr. On August 12, 1983, 

after revie.ving the transcript of the hearing and me1'1Dranda of l;:tw filed by the 

pa..r-c..ies, the :SOard granted the supersedeas, but failed to issue an Opinion explain-

ing its decision. This deficiency is remedied by the instant Opinion, W£lich of 
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course has been based on the stipulated facts only, unless otherwise noted. 

A. Facts 

The salient facts are as follows. 

Parker is in the business of mining sand and -gravel by the surface 

mining rreth:xl. For about the past three years, Parker has conducted its sand 

and gravel 0p2rations under the authority of a surface mining license No. 3-02031 

issued by DER. In reality, DER' s apr;:ealed-from action ·was a denial of Parker's 

application for renewal of its surface :mining license:; Parker needed this license 

in order that it might mine sand and gravel during 1983. 

Th2 renewal application first wa.s filed with DER on November 26, 1982. 

On or about January 7" 1983., DER returned the license application and asked Parker 

to provide additional information concerning the association of Byron E. Henderson 

,("Henderson") with Lucinda Coal, Inc. ("Lucinda"). Henderson is--and on or about 

January 7, 1983 was--the sole owner and principal officer of Parker. Indeed, 

Park8r merely is a small family business" whose operations are performed completely 

by Henderson, Henderson's wife and four male employees. 

On or about January 31, 1983, Parker resubmitted its application to DER, 

with the requested additior..al information. On April 28, 1983 DER notified Parker 

that DER "intended" not to renew Parker's license; Parker was specifically info:rmed, 

however1 that this "intention" was not yet a final decision of DER's, and that Parker 

had the right to an info.rrral hearing before the final decision was :made. The 

informal hearing, condt...'Cted by DER officials, was held on June 20, 1983. On June 28, 

1983, DER took the final denial action giving rise to the instant appeal. During 

the 1983 rronths preceding June 28, 1983, including the period from April 28, 1983 

to June 28, 1983, DER did not prohibit Parker from operating, and in fact Parker 

did or:erate, although during those rroP.ths Parker did not have its 1983 surface 

mining lice.11se. 
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Parker's operations never have reen the subject of a cease and desist 

order issued by DER, nor has Parker ever reen assessed a fine or penalty. lvbreover, 

if called to testify, the present DER ·inspector cognizant of Parker's operations 

\~uld testify that Parker's operations are in compliance with DER' s applicable 

rules and regulations, that Parker's operation involves no environrrental deficien-

cies, and that Henderson is a good, conscientious operator. 

In short, DER' s grounds for not renewing Parker's surface mining license 

were based solely on Henderson's past involvement with Lucinda. During the time 

period of interest~ Lucinda was engaged in the surface mining of coal. From 

Hay 1978 until December 1980, Henderson was employed by Lucinda as Manager of its 

mi.ning op:rations; from June 21, 1978 until December 12, 1980, Henderson was 

President of Lucinda as well. During the time that Henderson was Manager of 

Lucinda, DER cited Lucinda for the following violations at Lucinda's Dietz Mine: 

(a) May 22, 1979 
(i) backfilling not concurrent with ~ing. 

(b) June 6, 1979 
(i) inadequate reclamation (failure to plant 

backfilled area) 
(c) August 10, 1979 

(i) mining off the permitted area. 
(ii) pit exceeded the size allmved in the permit. 

(iii) water accumulation in the pit. 
(iv) backfilling not concurrent with mining. 

(d) June 11, 1980 
(i) affecting area within the barrier of a gas well. 

(ii) backfilling not concurrent with mining. 
(e) Novemrer 26, 1980 

(i) water impoundment in the pit. 

Little or no mining has reen done at the Dietz Mine since June 1980. 

Also, the Dietz operation has not reen reclairred. Failure to reclaim an area 

affected by surface mini~g constitutes violations of the SMCRA and the Clean Streams 

Law ("CSL"), 35 P.S. §691.1 et seq. Reclamation of the Dietz :t-1ine v.Duld involve 
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substantial \..Ork to complete ba.ckfilling, regrading, erosion control and re­

vegetation. Indeed, DER estimates that to complete reclarra.tion of the Dietz 

area will cost more ~~ $120,000, a figure considerably exceeding Lucirda's 

bonds for the Dietz Mine;· these bonds already have been forfeited by DER, on 

June 1, 1982, for Lucinda's failure to reclaim and to correct outstanding and 

continuing violations. 

At the time Henderson began "MJrking as Lucinda' s Manager, Lucinda' s 

operations already were not in corrpliance with DEP.'s rules and reg1Jlations, in 

that the following cond:i tions existed: There v.Bre a total of four open cuts 

\vith an average high\\ctll height of 65 feet and a total length of 2800 feet; there 

was water -in the pits; bac.'<.filling was not concurrent; the gas well barrier 

[see (d) {i) above] already had been violated; and reclamation was inadequate. In 

fact, at the time Henderson regan working as Lucinda's Manager, Lucinda's operations 

already had affected approxirmtely 115 acres, of which only 4.6 acres had teen re­

claimed sufficiently for Lucinda to file a completion report. During Henderson's 

tenure as .Manager, DER accepted completion reports on 62 acres. By the tine 

Henderson tenninated his errployment with Lucinda, in December 1980, the afore­

mentioned 2800 feet of open highwall had been reduced to less than 1000 feet. 

Actually, during Henderson's entire employment by Lucinda less than 15 previously 

unaffected acres were affected, all of which have been restored to approximate 

original contour (though not necessarily fully reclaimed). 

Nevertheless, it is agreed that some areas of Lucinda's operations which 

were mined during Henderson' s tenure as. President and Manager of Lucinda have not 

been fully reclaimed. In particular, arrong the Lucinda I:onds DER forfeited on 

Junel, 1982 was Surety Bond B55079 covering mining of a ten acre site at the Dietz 
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~ti.ne; the bond form for Surety Bond B55079 was executed by Henderson as President 

of Lucili.da, on or alout June 28, 1979. t-breover, as .r.1anager and President of 

Lucinda, Henderson was the supervisor of Lucinda's day-to-day mining and recla:rration 

activities. On the other hand, all of Lucinda Is rrajor decisions, \thlch included 

\•;hen to w::>rk roachinery on production or backfill, were ·rrade by Veronica carroll 

("Carroll"), Lucinda's o1.vner; Henderson, as Lucinda' s--and therefore Carroll' s~-

employee, was required to carry out these decisions. 

When Henderson began v.urking for Lucinda, in May, 1978, the liabilities 

of Lucinda exceeded its assets. Lucinda's financial situation has not im];::roved; 

1 Lucinda now is bankrupt. Henderson never owned any stock in Lucinda and was not 

a direetor of Lucinda; Henderson did receive a salary from Lucinda, but his 

compensation in no way was contingent on Lucinda's profits. 

· B- Discussion 

1. Cart ~ve Stay a Refusal of a License Renewal? 

We begin with a threshold issue, which the parties have not addressed. 

Even asst.rrning arguendo the criteria in 25 Pa. Code §21. 78 favor granting a super-

sedeas, does the Board have the };X)wer to grant a supersedeas in this appeal from 

DER' s refusal to renew Parker's license? In the past, the Board has taken the 

vie-.;v that the pu.q;:ose of a supersedeas is to preserve the lawful status quo. 

Trerefore, the Bo<=1rd has refused to grant a supersedeas from a permit denial or 

a license denial, because the status quo before such appealed-from DER actions 

\·Jas "no permit" or "no license"; to grant the supersedeas would rrean ordering DER 

I The assertion that Lucinda is bankrupt is not part of the stipulated record. 
rb\vever, the Board sees no reason to doubt that Lucinda is bankrupt, as was subsurred 
by the parties during oral argurrent (N. T. p. 30) : in any event, whether or not 
Lucinda really is bankrupt is not at all crucial to this Opinion. 
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to grant the disputed permit or license, i.e., DER would be ordered to alter 

the status quo. Jack Sable v. DER, EHB Ibcket !\o. 77-125-W (Opinion and Order, 

Decerrber 29, 1977) . 

In the instant appeal, however, Parker has been refused a license renewal. 

The status quo before DER' s action involved Petrker' s active operations, which were 

· sust=ended only on June 28, 1983 when DER finally refused the renewal. Consequently 

the reasoning of Sable, supra does not irrply a supersedeas w:>uld be inappropriate 

in the instant appeal. Of course, the status quo the supersedeas is intended to 

restore should be lawful, as indicated in the preceding paragraph. Surface mining 

operations without a valid license unquestionably are unlawful. 52 P.S. §1396. 3a (a). 

Therefore it w:>uld be an abuse of our discretion to grant the supersedeas in the 

instant appeal if so doing meant ordering DER to allow Parker to operate without 

a permit. But DER itself allor,ved Parker to operate without its 1983 license until 

the renewal 'l.vas refused on June 28, 1983; before that date, DR~ presurrably regarded 

Parker as operating la\.Vfully on an automatic extension of Parker's 1982 license. 

On that reasanable presmnption, granting the supersedeas returns Parker's operation 

to a lawful status quo ante. 

Fu:rtherrrore, it must not be forgotten that the key issue in this appeal 

is whether the refusal to renew Parker's license was an abuse of DER's discretion. 

Now assuming arguendo the refusal was an abuse of discretion, the consey_uences of 

the refusal are very different for a first-tirre license applicant and for a renewal 

applicant like Parker. Parker has a weJ!.l-developed property interest in its license, 

as well as in the sand and gravel business which depends on Parker's retention of 

its license. Wholly denying Parker any opportunity to stay the termination of the 

lice.'!se and business in which it has property interests,. even though DER' s refusal 

to reneVJ Parker's license may have been utterly egregious, certainly co:rres very 

close tc--and well may be--a denial of due process to Parker. 
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For the abc:ve reasons we rule that if the criteria under 25 Pa. Code 

§21. 78 · fallOr granting a supersedeas in the instant appeal, the superse1eas is 

not made inappropriate by Sable, supra or other precedents the. Board has examined. 

2. Criteria for the Supersedeas 

25 Pa. Code §21. 78 reads as follows: 

(a) The circumstances under wf1.ich a supersedec3.S 
shall be granted, as well as the criteria for the grant 
or denial of a supersedeas, are matters of substantive 
comron law. As a general matter, the Board will 
interpret said substantive common law as requiring 
consideration of the follow factors: 

(l) irreparable harm to the petitioner; 
(2} the likelihood of the petitioner's 

prevailing on the merits; an.d 
(3) the likelihood of :injury to the public. 

(b) A supersedeas shall not issue in cases where 
nuisance· or significant (rrore than de minimis) FOll ution 
or hazard to health or safety eitherexists or is threatened 
during the period when the supersedeas would be in effect. 

On the facts stated supra, no pollution or hazard to health or safety is threatened 

by allowing Parker to operate pursuant to his requested supersedeas. i.-Jor is there 

any likelihCX>d of other injury to the public were a supersedeas to issue. There-

fore neither §21.78(a) (3) nor §21.78(b) furnish any reason for rejecting the 

supersedeas. In earlier portions of this Opinion, we have not detailed the facts 

concerning the hann confronting Parker from non-renewal of his license. It was 

stipulated, however, that non-renewal of his license will put Parker in breach of 

contract with his customers, and will cause Parker to suffer financial losses. 

The Board finds that these very serious non-recoupable consequences of the license 

non-renewal do consti·tute irreparable harm to Parker. 

Consequently, insofar as 25 Pa·. Code §21. 78 is concerned, the only 

question remaining to be discussed is §21. 78 (a) (2), the likelihood of Parker's 

prevailing on the merits. DER rra.intains that under 52 P.S. §l396.3a(b) it has a 
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mandatory duty to refuse Parker's license renewal application. Parker rejects 

this contention of DER's. Although the parties' oral arguments and filings spar 

aJ:xmt sane other issues, it is clear that the parties agree--as we agree--that 

the implications of 52 P.S. §1396.3a(b) are the crux of the instant appeal. 

Thus our examination of 25 Pa. Code §21. 78 (a) (2) in the context of the instant 

supersedeas petition fccuses on the language of: 52 P.S. §l396.3a(b). 

The pertinent terms of 52 P.S. §l396.3a(b) are: 

Any person, partnership, association or 
corporation which has engaged in unlawful 
conduct as defined in section 18.6 or which 
has a partner, associate, officer ... which has 
engaged in such unlawful conduct shall be 
denied any license or penni t required by this 
act unless the license or permit application 
derronstrates that the unlawful conduct is 
being corrected to the satisfaction of the 
department ... Following the departrrent's 
decision whether to approve or deny a renewal, 
the burden shall be on the opponents of the 
department's decision. 

Section 18.6 of the SMCRA, 52 P.S. §1396.24 reads: 

It shall be unlawful to fail to comply with 
any rule or regulation of the department or to 
fail to corrply with any order or permit or 
license of the department, to violate any of 
the provisions of this act or rules and regu­
lations adopted hereunoer,· or any order or permit 
or license of the departrrent, to cause air or 
water pollution in connection with mining ... 

DEP. argues that because Henderson is Parker's sole owner, Parker and 

Hend.erson can be considered one and the sane legal entity insofar as application 

of the atove language from §1396. 3a (b) is concerned. We need not reach this 

point, however, because Henderson is an officer of Parker. Thus the basic issue 

in this appeal has becorre quite simple. If Henderson "has engaged in unlawful 

co!rluct" under the SHCFA, DER indeed is mandated to refuse the license renewal 
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(the statutory language is "shall be denied"). On the other hand, if Henderson 

has not engaged in unlawful conduct under the SMCRA, neither the SMCRA nor the 

facts quoted supra suggest any basis for denying Parker its renewal license. 

DER claims that Henderson did engage in unlawful conduct under the 

SMCRZ\ because, as President and !1ana.ger of Lucinda when Lucinda received the 

citations (1979-1980) listed supra, he "participated directly" in the surface 

mining activities which led to those citations. In particular, DER argues, 

Henderson as President and Manager of Lucinda participated in mining or;erations 

at the Dietz Mine which have not been reclaimed to this day,. in violation of 

Lucinda's mining permit and therefore unlawful under 52 P.S. §1396.24. 

DER' s case in supfOrt of the claims stated in the preceding paragraph 

is essentially that Lucinda's violations can be imputed to Henderson ~ officio, 

as a necessary consequence of the fact that Henderson was President and Manager 

of Lucinda, in which capacity he sur;ervised Lucinda's day-to-day mining and 

reclal'llation activities. DER has not offered, nor suggested it could offer, 

evidence directly showing that Henderson, during his tenure as President and 

Manager of Lucinda, deliberately or even negligently failed to cornply.with the 

requirements of Lucinda's mining permits (e.g., as to reclamation). DER does 

argue b~t Henderson's participation in securing the now forfeited Surety Bond 

:8550 79 for the Dietz Mine, tlough Henderson knew Lucinda was insolvent, "cx:msti­

tutes the kind of conduct for which corporate officers are held personally 

resfOnsible. " In supj?Ort of its view, DER cites Amabile v. Autokleen Car Wash . 

249 Pa. Super. 240, 376 A.2d 247 (1977) ~d Chester-cambridge Bank and Trust Co. 

v. Rrodes, 346 Pa. 427, 31 A.2d 128 (1943). 

The contention that the president of a corporation necessarily is 

"personally reSfOnsible" for violations of the SMCRA occurring during his tenure 
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as president has been rejected previously by the Board. W. C. Leasure v. DER, 

D::>cket 1\b. 82-007-G (Cpinion and Order, April 12, 1982) . In Leasure, supra, 

the Board disctllised the Amabile and Chester-cambridge cases cited by DER. The 

Board sees no reason to rrod.ify its previous reasoning. In particular, the Board 

does not see how these cases cited by DER imply that Henderson's participation 

in securing the now forfeited Surety Bond B55079 rrakes him "personally responsible" 

for Lucinda's violations, to a degree constituting unlawful conduct under 52 P.S. 

§1396.24. Even if Lucinda was insolvent when Surety Bond B55079 was obtained, 

and even if Henderson was aware of this insolvency (these are allegations which 

were not stipulated to, which DER would have to prove), Lucinda's notev;orthy 

improvement of its reclamation efforts during Henderson's tenure as Manager suggests 

Henderson' s conduct in helping secure the bond nay have been fa::- from reprehensible. 

DER has I!Ot _pointed to any other specific actions by Henderson which could l::e termed 

unlawful conduct under §1396.24. It appears, therefore, that DER is attempting 

to hold Henderson--as.supervisor of Lucinda's day-to-day operations--res_ponsible 

for his alleged nonfeasance of actions which might have prevented or remedied 

Lucinda' s violations. As we explained .in Leasure, supra, after citing Chester­

Cambridge, supra, nonfeasance alone cannot suffice to make a corporate officer 

responsible for a corporation's wrongful acts. 

OUr reluctance, under the facts of this appeal, to rule that Henderson 

has engaged in unlawful conduct can be viewed in a larger context. The St--X:::RA, 

notably in 52 P.S. §§1396.22 and 1396.23, gives DER wide powers to impose civil 

and criminal penalties against "any person ... who violates any provision of this 

act" (language of 52 P.S. §l396.23(a)). In 52 P.S. §1396.3 it is made clear that 

under the penalty provisions of the Sr1CRA the term "person" encompasses Henderson 

as an officer of Lucinda. Consequently DER has had the power, ever since Henderson's 
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tenure as President and Manager of Lucinda, to penalize Henderson directly for 

his alleged violation of the SNCRA. It surely is unnecessary, and seems unwisely 

circuitous, to use the te:rrns of 52 P.S. §l396.3a(b), governing the criteria for 

license renewal, as a vehicle for litigating the issue whether or not Henderson 

has been in violation of the 8r1CRA. We doubt it was the Legislature's intention 

that 52 P.S. §1396.3a(b) be used as a substitute for 52 P.S. §§1396.22 or 1396.23 

in J?enalizing _violations of the SMCRA.. 

3. Burden of Proof 

This brings us to the issue of the burden of proof .in this petition for 

supersedeas. We havequoted 52 P.S. §1396.3a(b), which states that 

. Following the department's decision whether to 
approve or deny a renewal, the burden shall be · ·. 
on the opponents of the department's decision. 

At a hearing on the merits of the instant appeal, therefore, Parker will have the 

burden of prcx::>f; the statutory language is unmistakable on this point. What the 

statute does not precisely state, however, is wha·t Parker is supposed to· prove. 

DER argues that Parker must prove "Henderson is not personally liable for the out-

standing violations of law at the Lucinda site." We think this is a heavier burden 

than the Legislature intended to impose on Parker, for reasons explained in the 

immediately preceding paragraph. We do not believe the Legislature intended that 

52 P.S. §1396.3a(b) be a vehicle for litigating the issue whether or not Henderson 

has violated the SMCRA. If DER were to attempt to penalize Henderson Utl.dcr the 

~~penalty clauses 52 P.S. §§1396.22 and 1396.23, DER would have the burden of 

proving Henderson was in violation; we s~ no reason to believe the Legislature 

intended to relieve DER of this burden when it enacted 52 P.S. §l396.3a(b). Con-

sequently we rule that where DER intends to invoke the mandatory license denial 

clause in 52 P.S. §1396.3a(b), it is DER's burden to prove the unlawful conduct 
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receive a sup3rsedeas will cause Parker irreparable harm, the Board on August 12, 

1983 decided--and now affirms--that Parker deserves a supersedeas in this matter. 

Our conclusion is consistent wi~~ a broad overview of the instant 

circumstances. DER has attempted to infer Henderson's unlawful conduct from the 

undisputed facts that during Henderson's tenure as Lucinda's Manager Lucinda was 

cited for violations and initiated sorr.e presently unreclaimed mining areas. On 

the other hand, it also is undisputed that very considerable reclci:rration, including 

reduction of Of€n highwalls, was accomplished by Lucinda during Henderson ':s tenure. 

These environmentally positive accomplishments of Henderson's suggest that-~ithout 

further facts in support of DER' s aforerrentioned would-be inference--the inference 

is unsound. 

Henderson's attempts to evade responsibility for Lucinda's deficiencies 

on the grounds that Henderson had to take orders from Lucinda's owner Carroll are 

unacceptable; as Manager and supervisor of Lucinda's day-to-day operations 

Henderson is responsible for any orders he issued to his workers, whatever the 

ultimate source of those orders. But surface mining is a complex operation and 

Henderson did r~ve to operate within Lucinda's financial constraints; for P~mple, 

the workers did have to be paid. Therefore one cannot automatically assert that 

thG present existence of unreclaimed areas implies some of Henderson's orders to 

his :rren constituted unlawful conduct under the SMCRA, especially when so nany of 

those·orders apparently resulted in positive reclamation accomplishments. Similarly, 

one should not automatically infer Henderson engaged in unlawful conduct just 

because Lucinda received a number of citations (listed supra) for violations of 

its mining permits. At the same time, it is not inconceivable DER will convince 

the Board that some of Lucinda's citations must have stemmed from Henderson's 

unlawful cx:mduct. Certainly it is difficult to see how Henderson--as the Manager 
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in charge of Lucinda's day-to-day responsibilities--can escape responsibility 

for violations like mining off the permitted area. NeverL~eless, on a balance 

of the stipulated facts before us, we do not believe that DER (at a hearing on 

the merits of tr.is appeal) will be able to sustain its burden of shewing that 

Henderson engaged in unlawful conduct. 

ORDER 

~'lliEREFORE, this 9th day of September, 1983, our Order of August 12, 1983 

in this rra tter, granting Parker' s petition for supersPdeas, {s affirmed. 

DA'IED: September 9, 19 8 3 

cc: Bureau of Litigation 
Stanley R. Geary, Esquire 
Henry Ray Pope III, Esquire 

ENVIroNMENTAL HEARING BOARD 

EIJiVARD GERJUOY 
Member 
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EHB-43: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787 ·3483 

'IOI/iNSliiP OF saJTH PAHK 
(extension of ban) 

Docket No. 83-069-G 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION Ai·ID ORDER 
SOR !'DTION 'ID DIS!HSS 

On Harch 9 1 1983 1 the 'Ib\vnship received notification from DER (in the 

fom of a letter dated ~!arch 4 1 1983) that approval of a planning rrodule for an 

apartment cor.plex 1 kno~'\111 as the South Park Apartirents 1 had been denied, pending 

the 'Ibwnship 1 s satis£yinq DER that t.L'l.e plannLTlg r.odule would be consistent with 

the requirer::ents of 25 Pa. Code chApter 94. 

On April 6 1 1983 1 the 'Ib'i.vnship filed the instant appeal, on t...1e sole 

grounds (qtlOting from t.l;.e 'Ib'>vnship 1 s Notice of Appeal): 

The Notice of !~iarch 4 1 1983 appealed from 
constitutes an extension ban. The Building Perrri t 
on the subject Project v1as issued on De:::ember 15, 
1982 1 which is prior to the ban and pursuant to 
Chapter 94 1 Sub Part C of Part I of the DER Regu­
lations, $ec. 94.55. · An Exception should have been 
granted for this Project. 

A formal reqc.est for an exceotion was comunicated to DER by the 'Ib'i.,mship in a 
letter dated -~ril 5, 1983. 
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On April 6, 1983, the 'Ibwnship also filed another appeal based on the 

same lv'..a:rch 4, 1983 DER letter. This Notice of this second appeal, docketed at 

EHB No. 83-068-G begins as follows: 

The Notice appealed from consitutes a ban 
on sewer extensions issued by the Department of 
Environmental Resources. 

On April 28, 1983, DER filed a notion to dismiss the instant appeal 

(at Docket ~b. 83-069-G) on the grounds that no appealable action involving a 

"sewer extension ban 11 has been taken by DER. On Nay 12, 19 8 3, the Board informed 

the TOwnship that its response to DER's MOtion to Dismiss must be filed on or 

before May 27, 1983. As of this date, the 'Ibwnship has not responded to DER' s 

MOtion. However, the parties, with the Board's encouragement, have engaged in 

extensive settlement negotiations, which are continuing. But these settlement 

negotiations have not been successful, and DER, on September 2, 1983, has renewed 

its V.btion. This Opinion and Order reflects the Eoard' s agreement that disposition 

of this Motion should not be further delayed. 

DER' s M:)tion rrakes the following arguments in support of its thesis that 

there has been no appealable action by DER: 

1. 'Ihe .Harch 4, 1983 letter does not constitute 
an extension ban; in fact, DER is not authorized 
to impose an 11 extension ban. " Therefore the 
extension ban action appealed from neve.l::" occurred, 
and could not he;,ve occurred. 

2. It is the 'Ibwnship, not DER, which has the auth­
ority to restrict new sewer connections to a 
hydraulically overloaded system; DER has not 
restricted any new connections. 

3. DER does not have the authority to rule on requests 
for exceptions to new sewer connections restrictions; 
but even if DER does have such authority, the appeal 
is premature because DER has not ruled on the 'Ibwn­
ship's request for an exception. 

We fully agree ~:.vith DER's argurrP_nt 3 supra; there has l::een no appealable 

refusal of an exception. However, we are not convinced that DER' s argrnnents 1 and 

2 are whJlly to the point. The March 4, 1983 letter requires the TOwnship to 

(inter alia) : 
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Restrict new connections to the sewer system 
tributary to the overloaded sewerage facilities to 
only those connections which fall within the excep­
tions stated in 25 Pa. Cbde Sections 94.55, 94.56 
and 94.57 until the :requested plan and schedule is 
approved by the ~part:rrent. 

On the othe+ hand, 25 Pa. Code §94.1 includes the definition: 

Ban--A restriction placed by the Department 
·on additional connections to an overloaded sewer 
system or a sewer system tributary to an.overloaded 
plant and such other necessary rreasures as the 
Depart:rrent riay require to prevent or alleviate 
an actual organic or hydraulic overload or an 
increase 'in an organic or hydraulic overload. 

Therefore, the 'Ibwnship' s denomination of the March 4, 19 8 3 letter as a "ban" 

on connections is understandable, even if the regulations in 25 Pa. Cbde chapter 

94 do not use the particular term "extension ban." 

The real issue, which DER's fution does:not address, is whether the 

March 4, 1983 letter, no matter how denominated, constitutes an appealable action 

under 25 Pa. Code §21.2 (a), as that section has been construed by the Board and 

the courts. Section 21.2(a) defines: 

Action--Any order, decree, decision, determin­
ation or ruling by the ~partment affecting personal 
or property rights, privileges, immunities, duties, 
liabilities or obligations of any persons, including, 
but not limited to, denials, nndification, su~l~nsions 
and revocations of permits, licenses and registrations; 
orders ·to cease the operation of an establishrrent or 
facility; orders to correct conditions endangering 
waters of the CbrnrrDmvealth; orders to construct sewers 
or treatrrent facilities; orders to abate air pollution; 
and appeals from and complaints for the assessrrent of 
civil penal ties. 

Construction of this definition has stxessed the principle that the action, to 

be appealable, must affect "personal or property rights, privileges, duties or 

oblisrations," George Erreric v. DER, I:bcket No. 75-283-c, 1976 EHB 324; Howard 
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rvlinnich v. DER, Ibcket No. 82-047-H (Opinion and Order, June 2, 1982); Perry 

Brothers Coal v. DEF., Ibc."L:et No. 82-122-H (Opinion and Order, Octol::er 13, 1982). 

At the present stage of these proceedings, we simply are unable to decide 

'Whether or not DER' s March 4, 1983 letter is appealable under 25 Pa. Code 

§21. 2 (a) a..!d pertinent rulings thereon. Did the March 4, 1983 letter affect 

the 'Jbr,·mship' s "rights, privileges, etc.," or was the letter rrt3rely a recomrr.end­

ation to the 'Ibwnship, which did not affect the 'Ibwnship' s rights, and which 

the 'Ibwnship was free to ignore? 

For reasons just indicated, we are unable to rule on DER' s MJtion at 

the present tine; ho't.ever, we also see no need to do so. The distinction 

l:e~en the 'Ibwnship' s t¥.D appeals, docketed at 83-068-G and 83-069-G, has not 

l:een made apparent to us. As we already have explained, the appeal at I:bcket 

No. 83-068-G starts out by arguing the main thesis of the instant appeal at 

83-069-G, namely that the March 4, 1983 letter constituted an extension ban. 

Aside from the claim that DER should have granted the 'Ibwnship an exemption, 

the instant appeal at 83-069-G appears to l:e fully contained within the appeal 

at 83-068-G. DER has not rroved to dismiss the appeal at 83-068-G. 

Consequently y.;e l::elieve the objectives of DER' s Motion can l::e 

accomplished, while fully protecting the 'Ibwnship's rights at the present stage 

.of these proceedings, by consolidating the two appeals, as our rules permit 

us to do. 25 Pa. Code §21. 80 (a). We do rule, for reasons explained supra, 

that DER's failure (as of now) to grant the 'Ibwnship its requested exoeption 

is not part of the consolidated appeal.. 
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.. 

ORDER 

tVHEREFORE, this 12th day of September, 1983, it is Ordered that:; 

1. The appeals at I:bcket Nos. 83-068-G and 83-069-G are consolidated 

under the I:bcket No. 83-068-G. 

2. DER' s alleged failure (as of this date) to grant the 'IbWP.ship its 
0 • • 

April 5, 1983 request for an exception to sewer connection restrictions is not 

part of the subject matter of this consolidated appeal. 

3. DER' s .M:)tion to Dismiss, filed April 28, 1983,. is denied. 

DATED: September 12, 1983 

cc: Bureau of Litigation 
Richard S. Ehrran.n, Esquire 
John F. McGinty, Esquire 

ENVIIDNMENT.AL HEARING BOARD 

Nember 
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~ I 

APJ:,OND \IAZELLE 

. v. 

CQJ,JMONh'EALTH OF PENNSYLVANIA 

ENVIRON:'.I£NTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

H.~RRISBURG, PENNSYLVANIA 17101 
(717) 787·3~83 

Docket No. 83-063-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIR01't'"11ENTAL RESOURCES 

OPINION AND ORDER 

On !<!arch 18, 1983, DER informed Arr.Dnd ~·7aze11e ("Hazelle") that his 

solid \-.Taste pemrit Nc·. 100412, for O:!?='ration of his Sanitary Landfill, was Fefng 

revoked for various environ-rental violations, including failure to comply with 

previous orders of DER. 

DER's action \ .... as timelv aooealed to this Board, on f1arch 28, 1983. - ... , .... 

'Ihe Notice of Appeal was accompanied by a covering letter from ~\Tazelle' s attorney 

stating that "it is Hr. Uazelle's understanding that -t:pis Appeal -vrill act as a 

supersedeas." On April 13, 1983, the Boar<::l: advised WazellE~'s counsel that under 

the applicable law, the appeal \vould not act as a supersedeas. 71 P.S.A. §510-2l(d). 

In resp::mse, a petition for supersedeas of DER's I·E.rch 18, 1983 Order was filed by 

Hazelle on April 20, 1983. On Hay 11, 1983, however, while attempts to schedule 

a hearing on the supersedeas petition were in process' ~·Jazelle infomed the Board 

he 'VJas agreeable to postp:ming t.he supersedeas hearing pending s~ttle...ment negotiations. 

Then, on July 20, 1983, DER inforrned the Board that the settlement negotiations had 
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broken down, and that DER was available for a supersedeas hearing at the Board's 

convenience. Nevertheless, no supersedeas hearing has beer.. scheduled, for reasons. 

we proceed to explain. 

On April 7, 1983, in accordance with the Board's usual practice, Wazelle 

was served with our Pre-Hearing Order No. 1, ordering Wazelle to file his pre­

hearing merrorand.um on or before June 30, 1983. On August 4, 1983, no pre-hearing 

:rrarorandum having been received, the Board notified ~7azelle 1 s counsel by certified 

mail that sanctions, inclu:ling p:>ssible default of Wazelle 1 s appeal, might be 

imposed unless Wazelle 1 s pre-hearing rnerrorandum was received by August 14, 1983. 

On August 19, 1983, the Board received a letter dated August 15, 1983 from Wazelle's 

counsel, claiming the Board 1 S certified letter had been received only a few days 

prior to August 15, 1983, and asking for "an extension of ten (10) days for the 

filing of that merrorandum, which will be sent directly to your office." Neither 

in this letter written August 15, 1983 nor in any other letter since .r.la.y 11, 1983 

has ~'i'azelle 1 s counsel said anything al:xmt his April 20, 1983 supersedeas petition; 

certainly he has not renewed his request for a supersedeas hearing. 

The August 15, 1983 letter was wr~tten after the Board 1 s August 14, 1983 

deadline date for filing ~iazelle 1 s pre-hearing merrorandum. Wazelle made no attempt 

to secure an extension of the August 14, 1983 deadline before that date was reached. 

For these reasons, the Board did not respond in writing to Wazelle 1 s August 15, 1983 

letter; to so respond co~-teously would have been to condone openly Wazelle 1 s 

cavalier treatrrent of Board deadlines. N:metheless, the Board was preparErl'·to 

accept the pre-hearing rnerrorarrlum if filed within the 10-day extension period 

\·7azelle 1 s counsel requested. But as of this date the pre-hearing rnerrorandum has 

not been filed. 
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... 

Under the circuwEtances, the Board feels sanctions against Wnzelle, 

for failure to file his pre-hearing memorandum as repeatedly ordered, are 

appropriatE:. Under our r:::a.vers, 25 Pa. Code §21.124, we rule that Wazelle 1 s 

participation, at a hearing on the merits of t.his appeal, will be limited to 

cross examination of DER 1 s witnesses and to presentation of such evidence as 

nonrall y would be offered i11 rebuttal, not in ~·lazelle 1 s case-in-chief; Wazelle 

also will l::e permitted to file post-hearing briefs. ~\Te believe these sanctions 

are consistent with the Supreme Court's recent ruling in DeAngelis v. Newman, 

460 A.2d 730 (Pa. 1983). Although 25 Pa. Code §21.124 includes the sanction of 

dismissal, under 25 Pa. Ccxie §21.10l(b) (2) DER has the burden of proof in this 

matter; to dismiss Wazelle 's appeal for his refusal to obey our orders, although 

in many ways a fitting sanction, would have the unfair effect of shifting the 

burden of proof from DER to VJazelle. 

The Board will reconsider this ruling only upon very good cause shown, 

by Wazelle, for payi..."'l.g so little attention to our deadlines. We are willing to 

reconsider rrainly, really solely, because Wazelle has pleaded-and the Borough of 

Punxsutawney and the Jefferson County Rectevelopment Authority have written the 

Board-that l-Jazelle's landfill operation is vital to the surrounding comnunity. 

Therefore, we are very reluctant to have this appeal decided under rile cloud of 

Wazelle' s having wc.i ved presentat.i on of his case-in-chief. But we carUDt penni t 

our orders to be unrestrainedly flouted . 
.. 

A5 for Wazelle 1 s supersedeas petition, because he has shown no interest 

in pursuing it \-Ie are deferring it indefinitely, pending a hearing on the merits, 

which we hope to schedule soon. 
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• ....... 

ORDER 

WHEREFORE, this 13th day of September, 1983, it is ordered that: 

1. A hearing on ~vazelle 1 s petit~on for supersedeas is indefinitely 

deferred. 

2. A hearing on the merits of this appeal will be scheduled soon. 

3. At the hearing on the merits, Wazelle 1 s participatio:t:l will be 

limited to cross examination of DER 1 s witnesses, to presentation of such evidence 

as nonnally ~·auld re offered in rebuttal (rather than in Wazelle 1 s case-in-chief) 

and to filing post-hearing briefs. 

DA'IED: September 13, 19 8 3 

cc: Bu.reau of Litigation 
Patti Saunders, Esquire 
R. Edward Ferraro, Esquire 

.. 
ENVIroNMENTAL HEARING BOARD 

EDWARD GERJUOY 
Merrber 

Fred Lewis - Borough of Punxsutawney 
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COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING UOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PEN:-ISYLVANIA 17101 
(717) 787-3483 

CONCERNED CITIZENS AGAniST SLurx::E 
by d1arles Sri .all, Jr.·' Trustee ad Li tum 

0 v. 

Docket No. 82-221-G .. .. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CITY OF PHTI..ADELPHIA, Per.mi ttee 

OPINION AND ORDER 

On Auc;ust 19, 1983 we issued the rrost recent of our series of Opinions 

and Orders in this matter. Hopefully, the instant Opinion and Order will be the 

last. 

On August 19, 1983 we ~ed that the Citizens' standing in this appeal 

cannot be based ur:on alleged injury to ~·Jilliam Kraynak, because of apparent 

inconsistencies--between allegations in the Citiza~s amended pre-hearing memorandum 

and admissions the Citizens filed--concerning Hilliam Kraynak's business dealings 

with tbdern Earthline Compai"ies. The Citizens \·.iere invited to explain ·these 

apparent inconsistencies, if the Citizens felt our ruling against :•?illiam Kraynak 

was ill-conceived. 

Or1 August 29, 1983 t..l!e Board r~eived the Citizens' response to the Board's 

August 19, lS83 Order. The Citize~s' counsel wrote: 

The Concerned Citizens Against Sludge is a 
local committee which is very loosely fo:rmed. It 
is e},.tremely difficult to get an ans.Jer as to 
questions pertaining to cl1e application of sludge 
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from the property owners. Mr. William Kraynak 
stated he did not give permission for t·bdern 
Earthline or the City of Philadelphia to dump 
sludge because of the pressures of the issues. 
~<Jhen I received the Request for Admissions and 
confronted Mr. Kraynak with the statements from 
the City of Philadelphia, he did, then, agree 
permission was given. 

Mr. Kraynak did not lie under oath nor did he 
intentionally deceive the Hearing Board. Since 
he must live in the area in close harrrony with his 
neighl::ors he simply could not admit' openly to them 
he had actually given his permission. 

The arove guotati.on gives the Board no reason to nodify its previous 

ruling that the Citizens' standing in this appeal cannot be based upon alleqed 

~ni ury to Willial'!l Kraynak. Furtherrrore, the arove quotation does not provide 

the Citizeps with a satisfactory excuse for having filed Untrue factual allegations, 

in their pre-hearing merroranda. We recognize that our Pre-Hearing Order No. l, 

which ordered the Citizens to file a pre-hearing merrorandum, did not require that 

the pre-hearing merrorandum be verified (as defined in Rule 76 of the Pa. Rules of 

Civil Procedure). Nevertheless, the implication that a party's pre-hearing 

memorandum should contain only those factual allegations the par.ty expects he can 

prove ·is clear from the language of Pre-Hearing Order No. l, particularly it,s 

paragraph 2A. In any event, ordinary citizens are deerneo. to know they should rot 

rnake untrue statements to judicial or quasi-judicial bodies, a concept embodied in 

l Pa. Gode §33.12, which reads: 

Except as otherwise required by statute, it 
shall not be necessary to verify under oath any· 
pleading, submittal or other document filed with 
an agency; but any individual who shall execute any 
pleading, subu.i.ttal or other decurrent knowing that 
it contains a false statement and who shall cause 
or suffer it to be filed in any agency shall be 
deerred to have corrmi tted a misderreanor of the 
seoond degree in violation of section 4904(a) of 
the Crimes Code (18 Pa. C.S. §4904(a)). 
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Mr. \villiam Kraynak has caused the Board to waste much of the time the 

Board has devoted b this matter. Although no action under the r:ossible authority 

of 1 Pa. Code §33. l2 will be initiated against vJilliam Kraynak at this time 1 the 

I?oard reserves the right to initiate such action in the future. 

The Citizens previously have filed: their original pre-hearing memorandum 

on April 18, 1983; an amended pre-hearing merrorandum on May 26, 1983; and, on 

June 27, 1983 (in response to our Order of June 15, 19a3 in this matter), a second, 
.. 

presmnably "final" amended pre-hearing merrorand1.:rrn. These pre-hearing merroranda 

failed to derronstrate that the Citizens had standing to pursue this appeal, for 

reasons discussed in our Opinions and Orders of February 9, 1983, May 4, 1983 and 

August 19, 1983. Nonetheless, as the Board already had reiterated in its August 19, 

1983 Opinion and Order, we were unwilling to deprive B1e Citizens of a possibly 

deserved opportunity to be heard merely because their pleadings rray have been rrore 

inartful and less convincing than need he. 

'Therefore, our August 19, 1983 Order gave the Citizens one "last final" 

opportunity to file a pre-hearing merrorandurn listing: 

(i) The names of those property owners (other 
than William Kraynak) who are rrembers of the Citizens' 
association and on whose properties sludge allegedly 
has been or is threatened to be deposited without 
pennission. 

(ii) The facts the Citizens intend to prove in 
connection with the claims under (i) above, stated in 
a form oonsistent with the requirements of our Pre­
Hearing Order No. 1. 

(iii) The names of any witnesses, not already named 
rmder (i) and (ii) above, who are expected to testify 
on t.~e issue of whether there are property owners \vho 
are rrembers of the Citizens' association on whose 
properties sludge deposition without permission has 
occurred or is threatened. 

-582-



In response, the Citizens' August 29, 1983 filing has listed George 

Kraynak as the mvner of property on which sewage sludge deposition is allowed 

under the permit which is the subject of this appeal. No other property owners 

who possibly might fall into the category (i) al:::x:>ve are mentioned, except for 

William Krayna.'l(, A. G. La.."llkie and William Larnkie. The Citizens have stated no 

facts--in the category (ii) above--pertinent to A. G. Larnkie or William IarLlkie, 

so that the Larrikie' s cannot be the source of the Citizerts' standing;· the bearing 

of William Kraynak's alleged injuries on the Citizens' standing already has 

been discussed. 

The Citizens' August 29, 1983 filing also states: 

25. George Kraynak is an eighty-three (83) 
year old man residing at R.D. #1, Glen campbell, 
Pennsylvania, 15742. 

26. Thomas Kraynak, Dick Kraynak and William 
Kraynak are close family members, Thomas and William 
being sons of George ¥.raynak, and as such are legal 
heirs of George Kraynak. 

27. Thomas Kraynak, Dick Kraynak and \\Tilliam 
Kraynak are members of Concerned Citizens Against 
Sludge. 

The al:ove quotation does not allege--and the Citizens' previous versions 

of their pre-hearing merrorandum have not alleged--that George Kraynak is a member 

of Concerned Citizens Against Sludge. In our earlier February 9, 1983 Opinion and 

Order on this matter, \-;e ruled that the Citizens would have II standing to represent 

its members if sorre of its members would have· standing to sue in their own right. 11 

Nowhere in Pennsy 1 vania law, however, including the cases cited in support of 

representational standing in our February 9, 1983 Opinion, is there any indication 

that the Citizens would have standing to sue if a non-rnember relative of sorre of its 

members appears to have standing. As is stated in the leading case of ~villiam Penn 
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Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975), a 

person seeking judicial resolution of a controversy cannot merely "assert the 

corrrron interests of all citizens in procuring obedience to the law." Concerned 

Taxpayers of Allegheny County v. CoiTm)nwealth of Pa. and Grace Sloan, State 

Treasurer, 33 Pa. Cmwlth 518, 382 A~2d 490 (1978). 

Therefore, t.~e Citizens' standing in this appeal cannot be based on the 

allegations of injury to George Kraynak, a non-member of the Citizens' Association. 

NJr can the alleged injury to George Kraynak (assuming arguendo such injurJ is 

provable) be translated into an injury--to those members of the Citizens' Associa­

tion who are George Kraynak's relatives--of the "substantial, i.nrrrediate and direct" 

sort; sufficient to oonvey standing under the William Penn, supra test. Although 

George Kraynak rray be a quite old rran, and although Thorras Kraynak allegedly is 

his son and heir, the Board has found no precedent in Pennsylvania law--and the 

Citizens have cited none--holding that a son has standing to protest an alleged 

injury to his father's property, where the father rerrains alive and competent to 

preserve his property interests. Such precedents as the Board did find on this 

issue run against the Citizens. In re Montague's Estate, 403 Pa. 558, 170 A.2d 

103 (1961). 

The Citizens have had their "last final" chance to plead facts sufficient 

to confer standing. They again have failed to do so. We do not believ-=! i i.: is 

in t.he interests of justice to give the Citizens yet another "last final" chance 

to show standing, thereby once again postponing action on Philadelphia's deserving 

request that this appeal be finally adju9icated without further delay. 
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ORDER 

WHEREFORE, this /fit/ day of September, 1983, the alx>ve-captioned 

ap:p=al is dismissed for lack of standing. All previously scheduled hearings in 

this rna.tter are cancelled, of course. 

cc: Bureau of Litigation 
HCMard J. Wein, Esquire 
Chere' Winnek-Shawer, Esquire 
Martha Gale, Esquire 
Marguerite G::>od:ma.n, Esquire 
Benjamin Stonelake, Jr., Esquire 

ENVIroNMENTAL HEARING BOARD 
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u Ill ---13: 12/79 

' .. 

COA1MONWEA LTH OF PENI\'SY L VANIA 

ENVIRONMENTAL HEARING UOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

GERAlD F. o:::n'JS 1 et al. Docket No. 80-149-H 

V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and FRED G..'()FF 

1 
Penni ttee-Intervenor 

OPTIITOI:J AND OnDER 

On .August 20 1 1980 1 the Deparbrent of Environmental Resources (DER) , 

b'rrough its Bureau of ~'later Quality !1anagerrent, issued ~vater Quality !·1anagerrent 

Peroit l~o. 2290404 and Authorization to Discharge Under the National Pollutant 

Disc:l.ilr'Je Elimination System (l-IPDES) Se\vage Permit i:~o. PA008038l to one Fred 

G:;:-off, of Hurrmelsta·m, PA. 

By separate notices of appeal filed on September 15, 1980, Gerald F. 

Coons and :?-alph E. and Virginia L. Dieffenderfer appealed the grant by DER of 

L1e a)Qve-specified permits. 

On October 21, 1980, the :permittee, Fred Groff, filed a Petition to 

Intervene, and the same was alla.ved by order of the board docketed October 23 1 

1980. 

By ord~r of the board docketed January 27, 1981 1 the appeals of Coons 

and Dieffenderfer were consolidated at EHB Docket No. 80-149-H. 

After efforts by intervenor-penni ttee to have public treabrent and 
•. 

collection facilities to the area encx:xnpassed by the issued per.iti ts, during which 
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time the appeal was continued generally, counsel for intervenor-pennittee (Groff) 

advised .the board, by letter dated July 11, 1983 that Groff had "no intention 

of pursuing his plans to install the treatment facility" • 

By letter filed with the board on July 18, 1983, Gerald F. Coons ad-

vised the board that he wished to withdraw his appeal since he had "rroved fran 

the area", and by order dated August 3, 1983 the board ordered Coons' appeal with-

drawn. 

By notice dated August 2, 1983, the board requested the Dieffenderfers 

to respond to its order dated July 1, 1983 requiring a status report, and said 

notice of Augll$.t 2, 1983 was· sent by· certified ·mail return receipt requested, and 

received by· the Dieffenderfers on August 3, 1983. 

The August 2, 1983 notice to the Dieffenderfers ordered canpliance with 

the board's order by August 17, 1983, and further advised the Dieffenderfers that 

if they· did not canply with the notice, to submit a status report, "The Board may 

apply· sanctions· under its· rule 21.124." 

The ooard' s rule 21.124 (25 Pa. Cod.e §21.124) entitled "Sanctions" 

provides as follows: 

"The Board may· irrq;ose sanctions upon a party for 
failing to abide by· a Board order or Board rule of 
practice and procedure. Such sanctions may include 
the dismissal of any appeal ... " 

The Dieffenderfers have failed, on two occasions, to abide by a board 

order, and therefore the board may properly dismiss their appeal by reason of 

their refusal to sul::rnit the requested reports. 

HCYNever, in order not to . preclude their appeal on purely procedural 

grounds, and thereby foreclose their right under this appeal, the board will 

afford the Dieffenderfers one last opportunity to proceed with this appeal, and 

therefore issues the following. 
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ORDER 

AND NCW, this 21st day of September, 1983, up:m the failure of Ralph 

E. Dieffenderfer and Virginia L. Dieffenderfer to sul:mit reports to the Environ-

rrental Hearing Board as required, it is hereby ORDERED that the appeal of Ralph 

E. Dieffenderfer and Virginia L. Dieffenderfer by dismissed with prejudice, unless 

the said parties 1 to this appeal sul:mi t to the board their response, in proper 

fonn to the board 1 s Pre-Hearing Order No. 1, a copy of which is attached hereto 

and fonn.ing a part of this ORDER. 

DATED: September 21, 1983 

cc: Bureau of Litigation 
Lynn Wright, Esquire 
Hr. and Mrs. Ralph Dieffenderfer 
Herbert A. Schaffner, Esquire 

ENVIRONI>1ENTAL HEARING POARD 
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MAGNUM ~' .me. · 

CO.\IMONWEALTH OF PENNSYLI'ANIA 

E:-.;VIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

R~RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. 
• 

. 
• 

.. Docket No. a2-23Q-G 

.'.Y •. 

. . 

• • .. 
COMMONWEALTii OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINIO!~ AND ORDER 
· SUR PETITION FOR RECDNSIDERATION 

·.-.·· :· 

. :. 

. ·.: 

.• 

....... 
.. 

On August 22, 1983 the Board issued an Opinion .. and Order in the ~ve-. 

CC:Ptioned natter. · On Septeml:er 9, 1983 DER filed a Petition for Reconsideration 

,of that Opinion and Order. As DER recognizes, our rules and regulations, 25 Pa. · 
-. . . 

~Chapter 21, do rot explicitly provide for reconsideration of interlocutory 

rulings, sue...~ as our ~gust 22, 1983 Opinion and Order. However, ~s·e>...'Plained in 

Old Herre Han:>r, Inc. and W. C. Ikasure v. DER, D:>cket Zbs. 8:l-006-G and 82-007-G . . . 

(Opinion and Order, _May 10, 1983}, the Bo~~d ~ have inherent autilority to 

reconsider its rulings at any time prior to final adjudication. On the other 
-. • 0 

hand, the Board'·s l.i.m:ii:ed resources do rot permit reconsideration of ·iJ1terlocutory 

rulings in other than exceptional circumstances. 

A. Claim That DER's Reply Brief Was "tbt Considered .. 
OUr August 22, 1983 Opinion and Order dealt with a DER l'btion to Dismiss 

the instant ~--peal on grounds of m::x:>tness. 'Ihi.s ~btion was filed July 28, 1983, 
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and was accc.-rpanied by a Brief in supp:>rt of the notion. On August 4. 1983 

the Board, in ·accordance with its customary practice at the t.Ure, informed the 

appellant that appellant's resp:>nse to the aforesaid M:>tion to Dismiss must 

t:e filed on or before August 22, 1983. Magnum's resp:>nse, in the form of an 

".Answer by Appellant to De:part:rrent' s Motion to D1.srniss," was filed August 15, 

1983. On At.."'gUSt 18, 1933, the Board received a "Reply Brief of .the Cormonwealth 

of Pennsylvania" in response to appellant's August 15, 1983 Answer. The Poard 

denied D~'s Motion to Disr:uss on the already.rnentioned August 22, 1983 date. 

In what follows, the reader is prest.rrned to have read our August 22, 1983 Opinion 

ar..d Order, whJse discussion will not be repeated here. 

DER' s petition for reconsl.deration contends: 

The Board Is decision was rendered without the 
renefi t of the Department's Reply Brief which was 
ti.rrely filed. Since Appellant Is waiver and estoppel 
allegations were first presented in Appellant's 
Answer to the Department's .M:>tion tO Dismiss, the 
Department's only opp::>rtunity to p::>int out the de­
ficiencies in these arguments was in the Reply Brief. 
Since the Board's decision rested upon allegations 
of waiver and estoppel, and since the Board did not 
review the DepartJ:rent' s Reply Brief which addressed 
these issues, the decision rests upon grounds 
addressed by the Department but not considered by 
the Board. 'Ihe Depa.rtrrent should have had the oppor­
tunity to have its tirrely filed argument on those 
issues considered by the Board .. 25 Pa. Code §21.122 (a) (1). 

. . 
'Ihe Board has decided that the circumstances alleged in the irrmediately 

preced·ing quotation may be. sufficiently exeptional to war:rant reconsideration; 

thus we will not deny DER's petition out of hand. We remark, however, that the 

arove contentions of DER' s are rot fully substantiated by the record, an::1 indeed 

are not canpletely accurate. It is true that the writing of the August .22, 1983 

Opinion and Order had been ccmpleted by Friday August 19, 1983, before DER's 
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Reply Brief (received only one day earlier) had been brought to the writer's 

attention. But the writer did recorne aware that the Reply Brief had been filed, 

and did take the opportunity to read it hastily, refore copies of the August 22, 

1983 Opinion and Order actually went out. in the mail. Had 'I'Ne felt that the 
. . 

Reply Brief cast doubt on the correctness of our rul;ing, · 'I'Ne doubtless ~uld 

have delayed release of our August 22, 198.3 Opinion· a.m· Order, at least _until 

we had found the ~ (which 'I'Ne now have found) .to nore carefully ·examine the 

Reply Brief's contentions. In fact, therefore, it is iruiccurate to contend that 

oui: .August 22, 1983 Opinion and .Order was rendered without "the benefit of the 

.Depart:nent' s Reply Brief." 
- . 

Nevertheless, we must admit that the August 22, 1983 Opinion and 

Order was issued 'without careful consideration of DER'·s Reply Brief filed 

August 18, 1983. The ·question we ask is, "So what?" How does this admission 

sUpp:>rt the conclusion that: our August 22, · 19R3 Opii:Uoq and Order should be 

reconsidered? Our rules concerning briefs, 25 Pa. Code §2l.llb(a), ·state: 

'Ihe · parties nay, UIXJn request, sutmi t 
briefs within such tine as t.he Board shall · 

. prescribe· and shall serve a copy of the brief· 
on the other parties (emphasis added) .-

'lhus briefs need rot ·be. consideroo by the Board . unless first requested; if 

requested, they must be filed within a time presc:d.bed by the Board. 

'nlese restrictions, applicable to p::)st-hearing briefs preceding fina.L 

adjudication, surely must apply also to briefs submitted in anticipation of 

merely an inter.Locutory ruling. In the present instance, the Board never re­

quested DER to fi.Le a Reply Brief to appellant's Answer to Motion to Dismiss, 

nor did our August 4, .1983 letter to Magnum-which notified the appellant that 

a res!;X)nse to DER · s Motion to Dismiss· \vas expected--suggest that ''~ also expect~ 
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a reply frcn DER to Magnum's resr:onse. DER's Petition for Reconsideration states 

that it· received appellant's Answer on or arout August 11, 1983. Consequently 

DER had plenty of tine (t:efore the Board prepared its August 22, 19!:$3 Opinion and 

Order) to request the Board, pursuant to 25 Pa. Code §21.116 (a), to acc~pt and 

consider DER's Reply Brief before deciding on DER's t-btion .. DER never made such 

a request, r,.,·hich the Board certamly tvould have granted. DER cites no authority 

for DER's seeming belief that the Board--though already in possession of a 

comprehensive brief by DER, filed July 28, 1983 in supr:ort of its r-Dtion-haa an 

affirmative duty to wait for an unrequested Reply Brief from DER before ruling 

on DER' s l-'btion to Dismiss. Therefore the Board sees ro reason to apologize tor 

naving ruled on DER's .r.Dtion promptly-rather .than ta.I:"dily--after receiving 

Hagnum' s Answer to the M:Jtion. 

B •. Ccireful Cbnsideration of DER's Reply Brief Vibuld N:Jt Have Altered Earlier Ruling 

Irrplicit in the above' quotation from DER's Petition for &:consideration 

is DER's further l:elief that our August 22, 1983 Opinion and=Order w::>uld have held 

differently, rrore in favor of DER, had the Board carefully considered DER' s Reply 

Brief's argu:rrents concerning waiver and estoppel. We already have expldined that 
. . 

we do not relieve we w-ere reqmred to give careful_ consideration to the Reply Brief. 

N::metheless, we now have carefully revie~ the Reply Brief, and have found that ·: •. 

this careful review confirms . the opinion we reached from our hasty reading of the 

Reply Brief just before our August 22, 1983 Opinion and Order was released. In 

other words, our careful review of the Reply Brief has rot caused us to doubt the 

correctness of our August :l2; 1983 Opinion and Order. 

\'ie shall amplify this last assertion. At the present stage of these 

proceedings, wherein no eyidence has yet t:een taken and the parties· have filed no 
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stipulations, DER' s M::>tion to Dismiss is akl.n to a notion for judgrrent on the 

pleadings. 'Ihe court rules on a notion for j u:lgment on the pleadings . as a 

matter of le:..;, based. solely on the pleadings before it; issues which cannot be 

decided as a matter· of law on this basis must be resolved against the noving 

party. Eva.I'.s v. Marks, 4~1 Pa. 146, 218 A.2d 802 (1~66); E.terhart v. Nationwide 

Nut~ Ins.· Co~, ~38 Pa. Super 558,. 362 A. 2d 1094 (.L97~.>. ·In the instant circUm-

stances, the ••pleadings" before us at the tirre we prepared our August 22,1983 . . . . 

OpiniOn arrl ocler were appellant's N:>tice of. ~peal, ~the' parties' ·pre-hearing 
. ·. ~ . . . 

. . . 

rrercoranda, DER's lwbtion to Dismiss and its Brief in .support of the notion, and. 

·appellant's ~~r to the M:Jtion to Dismiss.· DER contends· that its Reply Br~ef 

sh:>u.Ld ba~ b=en included in this list, and that sUch incluSion w:Ju.ld ·have 

changed_ o'ur .August 22, l!::J83 discussion in regard to waiver and estoppel. 

. · 

Magnum•s Answer to DER's Motion to D1.srniss stated: 

'J:'he .Departrrent did not object "to nor cite 
as a reason for its denial of the application tnat 
;the appLication dl.d not contain sufficient infomation, 
nor rreet the "primacy'" requirements~ Tnerefore, the 
Department is now barred and estopPed from ra1sing 
that reason :tor the denJ.al at the present tirre. In 
effect·, the Department waived 1.ts right to obJect to 
the fonn of the application by failing tO onject at 
the tirre of the de..rrial • 

'lllis quotation from Magnum• s Answer is hardly pellucid, but the Board took it to 

rrean that Magmnn belie~ it could establiSh defenses of estoppe.L and/or· waiver 

to D~~s contention that ••any failure to abide by erlsting regulations is pe~ ~ 
. . 

a conclusive reason-not overturnable by this Boarct-for DER to refuse a permit 
' . 

. . 
application" (as we put it in our August 22, .L983 Opinion ~ Order). 

DER' s Reply Brief mainly reiterated this j.ust.:..stated rigid legal con­

tention of DER' s, which the Boarct rejected on August 22, l!::J83 and still rejects. 
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t-Jith respect to the appellant's J?:)SSJ.ble defense of waiver, DER' s Reply Brief--

citing Melvin D. Reiner v. DER, DJcket :tb. 81-133-G (Adjudication, July 28, 198:l) 

--argued there v.ould be no waiver because by the time the Board held its hearing 

de novo Magnum would have received sufficient notice that the application was 

l::eing denied for failure to sutmit all the inforrration reqw.red by the new 

regulations. It· is undisputed that the appellant will. have rece1vea such rotice 

by the tirre of any de~ hearing on the merits of this appeal.; indeed, Magnum 

already had such notice when it prepared. its August 15, 19~3 Answer. It also is . . . 
true that in Reiner, supra the Board refusea to regard as waived by DER under the 

te:rms of paragraph 4 of our Pre-Hear1ng Order NJ. 1 (i.e. , as nade inadmissible 

at the hearing on the merits) any reasons for DER's appealed:-from action of which 

the appellant had received sufficient notice, e.g., ·via DER's pre-hearing :rrerrorandmn. 

fbwever, the reasons p::>s~ibly favoring waiver mentioned in our August 2:L, 1~83 

Opinion and Order were not confined to DER' s failure to· comply with paragraph 4 

of our Pre-Hearing Order No. 1; also our reading of the law concerning waiver does 

not ~cate that Magnum's conceded kno\vledge of DER's insistence on having the 

info:r.:mation required by the new regulations necessar1ly ~uld negate .Magm:rrn' s 

'Waiver defense. Estoppel, §28, 14 P.L.E. 205 

With respect to the apf::ellant' s pc)ssible defense of estoppel, DER' s 

Reply Brief argued pr:i.rrarily that Magnum had fcriled to allege or show it had taken 

any detrimental action in reliance up::>n any DE:t representatl.on. DER's Reply Brief 

also denied Magnum's allegation (offered in support of the estoppel defense, but 

strongly questioned by us in our August 22, 1983 Opinion and Order) that DER 

previously had refused to accept an arrended. application ·from the ap!?ellant contain­

ing the infonnation required by the new fonns. It is true that Magnum has not yet 

alleged facts--such as detrirrental actions taken by Magnum in reliance up::>n DER 
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represeJ?:tations-needed. to sustain a defense of equitable estoppel. Ibckwood 

Insurance Co.:"r.Pany v. DER, D:x:ket N::>s. 7~-168-S and 78-l6b-S lAdJudication, 

February 1~, l!:J8l); Reiner, supra. On the other .hand, on August 22, 1983 we 

did rx::>t feel-and we do rx::>t now feel after readlllg DER's Reply Br~ef--tha.t ~t is 

a priori obvious Magnum will not be able t~ prove the :tacts nec~ssar:Y to establish 

estoppel. I-lagnuin's allegation that DER had refused to accept an ~ed awlica­

tion containing the inforrration r~red by the new forms ·reworces our conclusion 

that the appellant's ability to establish its .estoppel defense has not (and had 

rx::>t as of August 22, . .1:983) been forec~osed by an~g on the ·record. Urxier ~e 

applicable law governing rulings on notions for judgment on the pleadings, l!.vans 

and Eberhart supra, we -were l:xmnd to accept as· true this allegation of Magnum's · 

concerning DER's refusal to accept its amended application) whether or not the 

allegation was to be denied by DER in a Reply Brief to Ma.gntnn' s Answer to the · 

Motion. ·• 

'Ib surmarize the bx:> imnectiately preceding paragraphs, our rev~ew of 

DER's Reply Brief has rot led us to conclude that the success of Magnum's estoppel 

or waiver defenses is foreclosed. 

c. Significance of Earlier Ruling 

In the Board • s vieW, the analysis in the preceding ~ sections shows 

that the instant circumstanCes are not sufficiently exceptional to warrant recon- · 

sideration of our August 22,. 1983 interlocutocy ruling •. The Board was not required 

to review DER' s Reply Brief carefully before issuing the August 22, 19i33 O,;?inion 

and Order, a.rrl such review v.uuld not have led to rrodifi~tion of our August 22, 

1983 pron::nmcerrents concerning the appellant's possible waiver and estoppel 

-defenses. N::metheless, having gone this far, we shall discuss some of the 
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criticisms of our August 22, 1983 substantive holdings advanced in DER' s Petition 

for Reconsideration. 

DER's Petitior1 for Reconsideration, though far from frivolous, is flawed 

by DER's apparent failure to keep in mind that our August 22, 1983 Opinion and 

Order did rot adjudicate the merits of Magnum's grounds for appeal. In particular, 

Y.B did not hold that Magnum had established, or \..Ould be able to establish, estoppel 

or waiver defenses to DER's cOntention that Magnum's failtire to abide by existing 

regulations was a conclusive reason for refusing its permit application. We. 

certainly did not hold that .Magnum would not have to comply with all the new regu-· 

lation,s. he ruled nerely that (on the record l:efore us at the tine) we were not 

prepared to conclude as a matter of law that Magnum w::>uld be unable to win its 

appeal, whatever the estoppel or waiver or other defenses (e.g., an attack on the 

validity of the regulations} Magnum has· suggested it might offer. 

DER claims this ruling of ours is incorrect ai'l.d should be reconsidered 

l::ecause Magnum has not pleaded all the necessary elerrents of its suggested defenses. 

For example, DER quite accurately complains that Magnum nowhere sets forth any 

allegation that any specific regulation DER seeks to enforce is invalid or unconsti-

tutional. DE.."R. has similar quite legitirrate objections (stated originally in DER' s 

Reply Brief and discU.ssed i~ part in section B supra) concerning th~_ appellant's 

·estoppel arrl waiver defenses. Hov.Bver, this Board traditionally has ·heeD. reluctant 

to disiniss an appeal solely ·on the grooods of inartful pleading, thereby extinguish­

ing a p::>ssibly meritorious appellant's op:P:>rtunity ·to establish the merits of its -· 

case; thus before granting a notion to dismiss an appeal the Board often gives an 
. . 

aH?eJ.lant a chance to amend its pleadings, to rrake apparent the actual oi.nensions 

of its case. Concerned Citizens of Rural Ridge v. DER, Ibcket N:J. 82-100-G 
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(Opinions and Orders dat....od September 15, October 12 and lbverrtl::x=r 22, 1982); 

Concerned Citizens Against Sludge v. DER, I:bcket Nos. 82-220-G and 82-221-G 

(Opinions arxi Orders dated February 9, May 4, August 19 and September 14, 1983). 

L"Xleed, the Board is bemused by DER 1 s refusal to recognize the inoongrui ty 

l::etween its tw:::> oontentions that: (1) Ma.gnurn1 s failure to file the info:irnation 

required. by the new regulations (effective July 31, 1982). now is a 1egiti.nate 
. . 

. . 

reason for denying Magnum's penni t, although neither DER 1 s original denial (filed 

Septerni:::er 3, 1982) ror its pre-hearing merorandum (filed December 27, 1982 and. 

amended January 26, 1983) make any reference to a need for such information, and 

(2) Magnum's defenses to DER 1 s M::>tion to Dismiss must .re limited to those specific 

allegations Magnum could muster in the bventy.days available for filing its Answer 

to DER' s .V.10tion. Because Magnum remains deprived of its permit, our refusal to 

grant DER' s lvbtion to Dismiss d6es not threaten p:Jliution of the waters of the 

Cormonwealth. All in all, therefore, after reconsideration we see ro need to 

m:xlify our At.."'g'USt 22, 1983 refusal to dismiss Magnum's appeal; similarly, we 

continue to stand by our AU31.1St 22, 1983 discussion of the reasons for refusing 

d.l.srnissal, although t.hat discussion sh:Juld be understood in the light of the 

explanations and elal:x:>rations offered supra. 

D. Magnum's Burden 

On page 5 of our August 22, 1983 Opinion, after explaining o~ reasons 

for denying DER Is l-btion to Dismiss, y;e went on to state that at a .hearing on the 

. merits of this appeal: "t-agnurn's burden •.. will be to derronstrate that granting 

the permit to Magnum will not result in p:>llution of ~ waters of the Cormon­

Y."ealth." DER' s Petition for ReooD$ideration objects that this description of 

Magnum's b..l.rden is unduly restrictive and is contrary to law. Here, despite 
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~·1agnum's arguments in its Answer to DER's Petition for Reconsideration, the 

.Eoa.rd feels DER has raised a valid fX)int. '!he language just qooted is overly 

restrictive, although it was rx:>t so intended when Written. For this p:x:>r writing 

the Poard does afX)logize. To rerredy the difficulty the Board rx:>W vacates the 

following language on Page 5 of our August 22, 1983 <;>Pinion: ·the first complete 

paragraph eeginning with 11 L"'1 conclusion .•. , 11 and continuing through the first 

sentence of the next paragraph, so that _the last vacated phrase is "to so argue." 

What we interned to irrply, and what :we smuld have written, is explained infra. 
. . . 

OUr August 22, 1983 Opinion and Order did not reject the basic principle, 

fran D:>raville Enterprises v. DER, D:>cket No. 79-002-H, 1980 EHB 489 (Opinion arrl 

Order), that our de~ review of a permit denial shOuld be based UfX)n the regu­

lations in effect at the time of the review. We merely opined that in any specific 

appeal it rra.y not be legitirrate for DER to insist on rigid adherence to the 

Ibraville basic principle, recause of o:mflicts with other equally _or rrore basic 

principles. We felt and feel that Magnum has raised the fX)Ssibility that, under · 

the ~acts of this appeal, principles of estoppel or waiver may constitute lawful 

defenses by Magnum to blind application of the Coraville rule. Establishing these 

or other defe.T"J.Ses to application of the Coraville rule, or--if these defenses 

cannot be esr~lished--establishlng that presently applicable regulations are COITr' ' 

plied with, is Magnum's thresmld burden in the instant appeal. DER's view, with 
.. 

whic..h we disagree, is· that £-Ja.gnum's threshold burden necessarily is restricted to 

_establishing that all presently applicable regulations are complied with, with no 

option of establishing defenses to such compliance. However, we did not intend that 

our August 22, 1983 rejection of DER' s view of Magnum's thresooid burden: v.uuld leav-e 

P.agnum with rx> ·threshold burden at all. Magnum r s threshold burden cannot l:e less 

than as \ve have just prescribed. 
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Urrlerlying the i:oraville rule is the presumption that an applicable 
. 

regulatory scherre, duly prcmul.gated by the Environrrental Quality Board, meets the 

objectives of the underlying statute. Coolspring 'Township, et al. v. DER, Cocket 

N:>. 81-134-G (Mjudication, August 8, 1983). In the present appeal, the new 

regulations DER seeks to enforce are contained in 25 Pa. Cocle chapters 86 and 87, 

\vhich have i::een issued ill'.der the authority o·f va.rioU:S sections of the Clean Streams 

Law ("CSL"), 35 P.S. ·§§691.1 et ~- and the Surface Mining Conse-:Vation and 
.. 

Reclamation 1lCt ("SMCRA"), 52 P.S •. §§13~6.1 et ~~ The purp::>se of the· SM:RA 

includes: "to aid in the prevention of the p::>llution of rivers and streams." 

52 P.S •. §13%.1. The object of the CSL is to prevent further discharge of 

:p:>llution into the waters of the Corrrronwealth.· eoffirronwealth v. Barnes and 'fucker Co., 

472 Pa. 115, 371 A.2d 461 (1977). l•breover, the stated reason for DER' s original 

September 3, 1982 denial of Magnum's t:ennit application was Magnum's alleged · 

failure to derronstrate that p::>llution of the waters of the Cormonwea.lbl would not 

occur. 

The considerations of the preceding paragraph imply that under the facts 

of the insta.""lt appeal Magnum's defenses to automatic application of the Coraville 

rule must be limited by the precept that Magnum cannot be allowed to }.X)llute the 

waters of the Comronwealthi otheoose the Legislature's intent in passing the CSL 

·and the SMCRA clearly v;ould be violated. ·~t .t:.hls ·stage of these proceedings, it 

is conceivable :that Magnum wil~ find defenses (to application of at le~t so.rre of 

the new regulations) lying within this l.irnitation;. For ·example, in Ccx:>lspring, 

supra, ·the Board upheld issuance of a pennit (for agricultural utilization of 

residential septic tank waste) despite allegations that: certain proced~al regu­

lations requiri.rig, e.g., that applications te notarized, had been violated; the 
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•• 

Board ruled that such "easily correctable environmentally inconsequential" 

deficiencies of the pennit application had been waived. 

L'l other words, if Magnum rrana.ges to establish defenses to automatic 

application of the IX>raville nile, it still will have the burden quoted supra 

from our August 22, 1983 Opinion and ·Order. The August 22, 1983 Opinion and 

Order cer~T1ly failed to rrake it clear that Magnum· is not. excused from meeting 
. . 

its threshold burden defined earlier, and was additionally deficient in failing . . . 

to explain that .Magnum's defenses to autorratic application of the D::>raville 

rule are limited by .Magnum's additional burden of showing that granting the permit 

to Magnum will not result in pollution of the waters of the Comrron\Aiealth. · Of 

course, if .r-E.gnum can show it has oomplied with all presently applicable regu-

lations, with::mt reference to !X)SSible defenses to enforcerrent of those regulations, 

it will have rrade a prirra facie (though conceivably not necessarily conclusive) 

case that the waters of the Comronwealth will not be polluted, because of the 

prestnnption, explained supra, underlying the applicability of the D:>i:aville rule •. 

We trust that this section D of the instant Opinion, along with the 

Order which follows, re:redy the deficiencies of our August 22, 1983 Opinion and 

Order. 'Ib :minimize any further confusion, we stress that any discrepancies 

between the instant Opinion and Order and the August 22, 1983 Opinion an::l Order 

are to 1:e resolved in favor of the present version. 

ORDER 

~'i'"HEREFORE, this 22nd day of N:::>vernb=r, 1983, after consideration of DER's 

Petition for Reconsideration of our August 22, 1983 Opinion arid Order iri this 

In3.tter, along with Magnum's Answer to this Petition, it is ordered that: 
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.. . ..... 

1. Insofar as it requests us to dismiss Magnum's appeal and/or to 

rerrend the a:pfeal to DER for review in the light of 25 Pa. Code chapters 86 and 

87, the Petition for. Reconsideration is rejected. 

2. Insofar as it requests us to rrod.ify our holdings concerning 

Magm:m' s burden of proof, the Petition for Reconsideration is granted. 

3. Consistent with :paragraph 2 supra, we vacate: 

a. · language on page 5 of our August 22, 1983 Opinion as 

delineated iJ:l section D of the instant Opinio:q.. 

b. Paragraph 2 of our August 22, 1983 Order. 

4. l-.Jagnum' s burden in this aP..r;:eal is as described in section. D of the 

instant Opinion. 

5. · Nothing in this Opinion and Order is intended to be inconsistent 

with any part of our Order of October 7, 1983 in this natter, especially· 

paragraph 4 of that Order. 

DA:JED: lliverrrer 22, .~983 

cc: Bureau of Litigation 
Alan S. M;iller, Esquire 
Ward T. Kelsey, Esquire 
Leo M. Stepanian, Esquire 

·. 
ENVIRONMENTAL HEARING. BOARD 

EilVARD GERJUOY 
Member 
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CO.\!.HO:Vhi.£ALTH OF PENNSYLVANIA 

E~VIRON:\fENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

H..\RRISBURG, PENNSYLVANIA 17101 
. (717) 787-3483 

'ICX.JNSHIP OF SOU"TH PAPJ< 

. v. 

. . 
Docket No. 83-068-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION .AND OPDER 

The above captioned matter involves two appeals, initially docketed· 

at 83-068-G and 83-069-G. The two appeals were consolidated under the above 

caption in an Opinion and Order at Docket !:b. 83-069-G, dated September 12, 1983. 

The subject matter of this consolid~ted appeaL and its history to September 12, 

1983 from the April 6, 1983 date the two original appeals •vere filed, has beerr 

described in our afor~Dtioned September 12, 1983 Opinion and Order ar~ will not 

be repeated here except insofar as is needful for the instant Opinion. 

Our September 12, 1983 Opinion and Order was issued in response to a 

request by DE...-q, dated Septernber 2, 1983, that we rule on a Motion to Dismiss the 

appeal at 83-069-G; this !-btion had been filed on April 28, 1983. DER' s request 

manif~sted considerable i.'Trpatience with the slow pace of settlement negotiations, 

in roth appeals. I>breover, on August 30, 1983 the 'lb\-m&1ip wrote the PDard: 

In vie.v of the foregoing, we believe that a 
further continuance in this rratter would serve the 
interests of all par.·ties and the Board. ~~7ould you 
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please accept this letter as our request for a 
continuance of these proceedings until October 7, 
1983. If at that time the rra.tter is not settled, 
I v.uuld suggest that we proceed since the uncertainty 
of this entire situation requires some definitive 
solution. 

Therefore, the Board accompanied its Opinion and Order of September 12, 

1983 with a separate Order, extending until October 17, 1983 (an extra ten days 

beyond the 'lbwnship' s requested October 7, 1983 date) the due date for filing of 

the Township's pre-hearing rnenorandum, originally due on June 30, 1983 according 

to our Pre-Hearing Order No. l issued April 7, ·1983. Enclosed with this Order 

extending the Township's pre-hearing rrerrorandurn due date was a letter of expla-

nation, also dated September 12, 1983, from the Board to counsel for the parties. 

This 1etter stated, in pertinent part: 

As the enclosed Order states, I am continuing 
this rr.atter until October 17, 1983, which gives you 
a little rrore time e~ you requested for purposes 
of continuing settlement negotiations. However, 
except for very good cause shown, the Board will 
not grant the Township any additional extensions of 
time for filing its pre-hearing rnerrorandum. Unless 
this matter bas l:een settled, the 'Ibwnship' s pre­
hearing memorandum--prepared in conformity with the 
requirerrents of our Pre-Hearing Order No. ·1--IllUS·t 
be filed on or before October 17, 1983. 

As of this date, there has been no resp:..:1Se from any party to the Board's 

September 12, 1983 letter we have just quoted. The Township has not filed its 

pre-hearing merrorandurn; the Township has not asked for another extension of time 

"for very good cause shown." 

Under the circumstances, the Board feels sanctions against the Township, 

for failure to file its pre-hearing memorandum by October 17, 1983, are appropriate. 

Under our :r;owers, 25 Pa. Code §21.124, we rule that the 'lbwnship's participation 

at a hearing on the merits of tlus cx:msolidated appeal (should a hearing be required) 

will be limited to cross examination of DER' s witnesses and to presentation of such 
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evidence as r:ormally v.Duld be offered in rebuttal, not in the 'Ibwnship's case­

in-chief. TrE Tbwnship also will be permitted to file post-hearing briefs. These 

rulings are consistent with, and have much the same rrotivation as, our similar 

rulings in Ar::ond ~\Tazelle v. DER, Ibcket N::>. 83-063-G (Opinion and Order, Septem­

ber 13, 1983). 

Our rulings in the preceding paragraph are premised on the Board's 

belief that DER nay have sorre burden of proof in this matter. 'lhe v.Drd "may" has 

been used advisedly. The Township has appealed a DER letter to the 'Township 

dated Iviarch 4 I 198 3. 'Ihis letter began by asserting that the 'Ibwnship' s sewer 

system is hydraulically overloaded. The 'lbwnship then was informed that because 

of the overload, 25 Pa. Code §94.21 required the 'Ibwnship: (l) to submit a plan 

for reducing the ove:r:load, and (2) to restrict new connections to the sewer system. 

The Tbwnship t..'"len .was infol:med that until a satisfactory plan for reducing the 

over load had l:::een submitted, the 'Ibwr1ship' s recently submitted planning rrodule 

for South Park Apartments would be regarded as inadequate; the planning rrodule 

therefore was being returned by DER, without approval. 

Our uncertainty about the burden of proof stems from our uncertainty 

al;out the precise subject matter of the 'lbwnship's appeal. The Notice of Appeal 

is not wmll y transparent on this point 1 and we cannot turn to the 'Ibwnship' s pre­

hearing nerrorandum to resolve ambiguities in the NJtice of Appeal. If the 'Ibwnship 

only is appealing DER' s refusal to approve the planning rrodule, then our past 

mldings indicate that the burden of proof falls on the Tbwnship. The Krawitz 

Company v. D~1 Docket Nb. 77-118-W (Adjudication, 1978 EHB 224); Raymond L. Butera 

v. DER, Docket N::>. 80-114-H (Adjudication, 1981 EHB 53); [Over Tbwnship Board of 

Supervisors v. DER, D::>cket i:b. 78-090-w (Adjudication, 1980 EHB 124) • On the other 
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hand, if the 'Ibwnship also is appealing the requirement that it submit a plan for 

reducing the alleged hydraulic overload of the sewer system, then 25 Pa. Code 

§21.101 (b) seems to apply; this section of our rules and regulations assigns the 

burden of pDJOf to DER \~len DER orders a party to take affirmative action to abate 

air or water p::>llution. Our uncertainty about the burden of proof in this matter 

is COfflFOunded by our additional uncertainty concerning the intent of DER' s March 4, 

1983 letter. As discussed in our September 12, 1983 Opinion and Order, it is not 

clear whether the March 4, 1983 letter orders t;he 'Ibwnsh.ip to submit a plan for 

reducing the overload and to restrict new connections, or merely recorrmends that 

the 'Ibwnship take these actions. 

As of this writing it appears to us that the Township only is apt::.ealing 

DER' s refusal to approve the planning nodule. In this event, our ruling that the 

Township will not be allowed to present its case-in-chief implies that the Township's 

appeal can be dismissed now, without further ado. However, as we eXplained in 

Wazelle, supra, we are very reluctant to have the 'Ibwnship's appeal decided under 

the cloud of the Township's having lost the right to present its case-in-chief. 

Therefore, before taking final action, we will give the Township the opportunity 

to convince us that its appeal should not yet be dismissed. We want to be fair to 

the 'Ibwnship, but we CarL."'lot pe:rmit our orders to be wholly ignored. 

The accompanying Order reflects the above considerations. For illustra­

tions of the recent attitudes of Pennsylvania courts toward dismissal of an action 

for procedural deficiencies, see DeAngelis v. Newman, 460 A.2d 730 (Pa. 1983); 

Byard v. Brogan, 460 A.2d 1093 (Pa. 1983); Croom v. Selig, 464 A.2d 1303 (Pa. Super. 

1~83). We believe our handling of the instant natter is consistent with the court 

decisions just cited. 
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ORDER 

~'JHEREFORE, tl1is 2nd day of I:Bcember, 1983, it is ordered that: 

l. Smuld there be a hearing on the merits of this consolidated appeal, 

the 'Ibwnship's participation will be limited to cross examination of DER's witnesses, 

to presentation of such evidence as normally would be offered in rebuttal (rather 

than in the ~ownship's case-in-chief), and to filing post-hearing briefs. 

2. On or before I:Bcember 20, 1983, the 'Ibwnship, if it so wishes, nay 

file any of Lhe following items: 

a. A statement clarifying the subject matter of its appeal, 

and expressing its beliefs concerning DER's burden of proof in this matter. 

b. A petition for reconsideration of ti1is rUling; though 

reconsideration of. an interlocutory order is not specifically provided for in our 

rules, we will allow the petition under our general :p::>wers to conduct appeals to 

the Board. 25 Pa. Code §§21.82(c) and 21.122. 

c. A merrorandtm1 of law in sup:p::>rt of items ~ and/or e_ 

immediately supra. 

3. In the event the 'Ibwnship does file an i tern or i terns in compliance 

1.vith paragraph 2 supra, DER shall res:p::>nd within twenty days; DER is reminded that 

it, no less t."-1an the 'Ibwnsh.ip, is subject to sanctions for failure to obey our 

orders. 25 Pa. Ccx:ie §21.124 . 

4. After DER's response is received, the Board will rule on issues 

raised by the 'Ibwnship' s filings, if any, under paragraph 2 supra; if the 'lbwnship 

does not take advantage of the opportunity provided by paragraph 2 supra, this 

consolidated appeal will be di~"'tli.ssed without further notice or discussion. 
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. . 
' 

DATED: DecernlJE:!r 2, 1983 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
John F. McGinty, Esquire 

• 

ENVIIDNMENTAL HEARING BOARD 

EI»lARD GERJUOY 
Member 
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·!.':l_IB--43t 1,2/79 
. ' . 

! 

v. 

CO/'r/MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 1710 I 
(717) 787-3483 

Docket No. 

CO!v1MONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION Al'ID ORDER 

8l-02l..:.CP-H 

The Camonwealth of Pennsylvania, acting through its autmrized agen~:J, 

the De9artment of Environ.":lental P.esources (DER) filed a COT:1?laint for civil penalties 

against Lawrence Coal Canpany, \vhich filing eve.Dtually led to a?9roximately ten (ln) 

days of hearings on the rreri ts of the COI'!I9laint l::efore the then ChairE'.an of the En-

viron.rnental Jleadng Board, Dennis J. Harnish. 

'Ihe hearings were concluded in :tbver::'ber, 1982, and !JQSt-hearing briefs were 

subr:ri. tted in February, 1983. 

Dennis J. Harnish resigned as Chai:rr:Ja11 and as a Hember of the Board as of 

Ma.y 16, 1983. 

'Ihe :matter was assigned by the Board to Edward R. Casey, an attomey-exar:ri.ner 

retained by the Board, for review and the eventual drafting of a recorrnended adjudica-

tion for decision by the Board. 

After review of the record by Casey, he wrote a letter to counsel for IER 

and Lawrence Coal Cbr;pany wherein he !;}resented his overviEW of the case, a suggested 

rrethod of amicable settlerrent, and a request for corrrrent by counsel. 
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DER resp:mdEd to Casey 1 s correspondence with a cha.rsre casey has disregarded 

fanner Chai:rm:m Harnish 1 s reromrendation for final detennination of the case. This 

charge by DER was based upon a conversation which transpired between cotmsel for I:ER 

and Harnish on the day Casey 1 s letter was received by counsel for DER. At the time of 

this conversation Harnish was not a menber of the Environmental Hearing Board. 

Based upon this conversation, and I:ER1 s notion of ha,., the case sh::mld be de-­

cided, and up:m DER; s assertions that casey suffered from inexperience in handling 

"complex" envirol1ID2ntal matters such that he grossly misunderstood the facts and the 

applicable law of the case, DER filed a Petition for Recusal and .MJtion for Reassign-

m ent of case. 

Lawrence Coal Company filed Ansv.Brs to I:ER' s Petition and .MJtion, as well as 

a Petition of its cmn. Lawrence's Petition requests several alternative courses of 

action to be taken by the Board. 

The Board, in resr::onse to the Petition and .MJtion of DER, issued an ORDER, 

dated November 22, 1983, recusing Casey fran further consideration of the case, and re­

assigning the rratter to Board Member Ma.zullo for the purpose of drafting an adjudica­

tion. 

The Matter is no,., ripe for decision by the Board on Lawrence's Petition. In 

its Petition Lawrence requests that the Board: 

1. Dismiss the complaint against it. 

2. Recuse M=mber Mazullo, and reassign the matter to a netural hearing 

examiner who was not a member of the Environmental Hearing Board (EHB) 

during the tenure of I:Bnnis J. Harnish. 

3. Schedule a hearing and order IER to produce any and all persons who had 

ex parte comnunication with I:Bnnis J. Harnish to determine the extent and 

content of the corrmtmications. 

It is of no small significance that none of the various petitions and rrotions 

allege that the remaining Board :mernl:ers were participants in discussions regarding the 

outrome of this case. This fact is rrost relevant when the process of adjudicating mat­

ters by the Board is questioned so strenoously by the participants in this rratter. It 
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is also distressingly obvious, and unfortunate, that counsel appear to have forgotten 

this rrost relevant aspect of the Board's function in adjudicating cases before the 

Board. 

r::ER vigorously argues that by reason of Casey 1 s alleged disregard of Harnish 1 s 

rerormendations and his alleged misunderstanding df the facts arrl applicable law, DER1 s 

p::>sition is damaged. What is glaringly absent in DER1 s p::>sition is the fact that Har­

nish is presently preclUded from playing any role in the adjudication of this case by 

reason of his resignation from the Board on May 16, 1983. Also absent from DER1 s ana­

lysis is the fact that Casey is retained by the Environmental Hearing to prepare a reco­

rrrrended adjudication. Neither Casey nor Harnish will make a binding decision on this 

complaint. The only persons with the autrority, arrl the duty, to rule on this corrplaint 

are Eoard mEmbers, not attorney-examiners or fo:t::TIEr mernl:ers. 

It is therefore irrelevant what Harnish reconrnended to casey, or what Casey 

opined about a recarnmended amicable settlement. The only relevant decision-making ele­

ment is the vote of the present Board man.bers. 

The Board ordered recusal of Casey and reassigned the case to ~r Mazullo 

for the reason that an indicia of conflict could be perceived from the disclosures made 

by Harnish to DER counsel, and the Board trought it in the best interest of all con­

cerned that the members of the Board not involved in the unfortunate incident reserve 

unto themselves th~ final determination of the controversy. 

For the same reasons as those listed above, the Board should not, and shall 

not, assign this matter to anyone other than a Board mEmber. 

The incident carrplained of by Lawrence Coal Carpany, i.e.; the disclosure 

by Harnish to DER of his reconmended decision and the alleged disregard of it by Casey, 

is not a sufficient reason to dismiss the complaint on the grounds that "the inproper 

conduct of the DER1 s errployees has irreparably prejudiced this matter and the peti­

tioner (Lawrence) will be unable to obtain a fair determination". As was stated 

above, the :rnernl:ers of the Board have not been alleged to have participated in any im­

proper conduct and therefore canoot be accused of being tainted with any prejudicial 
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bias in the case. As with all cases decided by the Poard, the record will fonn the 

basis for the Board 1 s adjudication. Both sides agree that there is a sufficient re-

cord befQre the Board upon which to fonnulate an adjudication, and therefore dismissal 

o.t the . mrnpliant is not appropriate under the circumstances. 

Finally, a hearing to detennine if any other persons participated in ex parte 

corrmunications with fol:Il)2r menber Hanll.sh is irrelevant at this stage of the proceedings. 

The case is ripe for a final adjudication, and the Board shall proceed thereto after re­

view of the record. Such a review will not be affected by an inquiry into the extent 

of ex parte discussions al:XJut the final decision "soTIEOne" not a nernber of the Board 

thought was the proper decision to reach in this case. The Poard is not ncrw, nor will 

it at any time, be swayed or biased by reason of mnversations dehors the remrd. 

While such an i~ might be the basis for an action before a forum other than the 

Board, it serves no useful purp::>se in the detemination of DER 1 s mrrplaint for civil 

penal ties in the instant case. 

ORDER 

AND NOW, this 12th day of December, 1983, upon consideration of the Petition 

of lawrence Coal CaTipany, and DER' s answer thereto, and upon review of the record per-

taining thereto, it is hereby ORIERED that the Petition be and hereby is denied. 

DA.TED: December 12, 1983 

cc: Bureau of Litigation 
William M. Fadcliffe, Esquire 
Stanley R. Geary, Esquire 

ENVIOONMENI'AL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

CITIZENS OPPOSING SE>lAGE TREA'TI1EL'IT SYSTEI'S 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BEAR CREEK i-·ll\TERSHED AUI'HORITY, Pe..rmi ttee 

Docket No. 83-172-M 

OPINION AND ORDER 

On May 26, 1983, the Department of Environ.r:-ental ~esources (DER) issued 

i:~DES Permits, Nos. PA 0094200 and PA 0094218, to the BeaJ::T. Creek Natershed AuthJrity. 

Pursuant to statutory require.rnents, which require..rnents are not herein con-

tested, DER caused the fact of issuance of the said ;?err:ri. ts to be :?ublished in the 

?ennsylvania Bulletin dated June 11, 19?.3. 

Citizens ~sing Sewage Treat;aent Systems (~'I'S). (appellants), filed o. no-

tice of appeal with the Board en Au<]USt 15, 1933, vlherein thP ar,r._?ellants contest the 

validity of the issuance of t.h9 said penni ts. 

On August 24, 1983, DER filed a Petition to Quash A??eal, and ap?ellants 

filed its AnS\ver to Petition to Quash on September 30, 1983. The Per!!tittee herein, 

Bear Creek ~'latershed Authority, filed its Petition to Quash on September 9, 1983. 

Subsequent to the filing _of the [)etitions to quash, and the res!_X)nse there-

to, several other r:otions were filed by the parties, none of which \-.rill be discussed 
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herein for reasons which will becane obvious under the ORDER to be entered UfX)n the 

petition to quash. 

In supp:::>rt of its petition, DER cites the Board to 25 Pa. Code 21.52 (a) which 

provides, in pertinent part: 

" (a) Except as sr:ecifieally provided in 21.53 of this title 
(relating to apr:eal nunc pro trmc), jurisdiction of the Board 
shall not attach to an appeal from an action of the Dep~nt 
tmless the appeal is in writing and is filed with the Board 
within 30 days after the party appellant has received written 
notice of such action or within 30 days after notice of such 
action has been published in the Pennsylvania Bulletin rmless a 
different t.b"l:le is provided by statute, and is perfected in 
accordance with subsection (b) of this action." 

DER argues that, under the mandatory provisions of the above specified regula-

tion, the appeal cannot be heard by the Board since the notice of appeal was filed rrore 

than 30 days after publication of the facts of issuance of the contested r:ennits in the 

Pennsylvania Bulletin. 

In the answer filed by appellants, the appellants admit that the r:ennits were 

issued on May 26, 1983, arrl that the fact of issuance of the pe:r:mits was published in 

the Pennsylvania Bulletin on June 11, 1983. However, appellants aver the.rein that since 

the appeal was filed within 30 days of their receipt of "notice" of DER' s action on the 

perrni ts, the apr:eal was timely filErl. 

In supp::>rt of the al:ove stated position, appellants included in the notice of 

appeal a copy of a transmittal maro from one Terry Dreir, of DER's Bureau of Water 

Quality Management dated July 13, 1983 and addressed to one Mrs. Margaret Day. The merro 

refers to a conversation of July 12, 1983 relating to the issuance of the pennits in 

question. Nc:where in the merro, or in appellant's 'Answer, is Mrs. Margaret Day identifiEd 

as a representative of the appellants herein. 

Apr:ellant' s reliance upon the transmittal merro of July 12, 1983 is misplaced. 

No one contests the applicability of 25 Pa. Code 21.52 (a) to this factual 

situation, and, in fact, all parties rely up:::>n their own interpretation of that reg-u.la-

tion as the basis for their position. 
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Appellants' would have the Board rule that having filed the notice of ap­

peal within 30 days of receipt of the transmittal ID21ID, the requirenents of the re- · 

gulation w~re satisfied and the notice of appeal was therefore timely filed. That 

position is unquestionably correct when DER is required to notify a "person" of its 

final action, and thereby give the recipient the opportillli ty to file an appeal should 

the recipient so desire. In such a situation, the finality of the action of DER is 

determined, and the requirement of due process in the fom of appeal procedures is 

met. In such cases, the "final action" of DER contains therein the appeal rights of 

the recipient insofar as aweals to the Board are concerned. 

In the instant case, DER had no duty to advise appellants of its final act­

ion upon Pemittees awlication for NPDES pemits. Appellants were riot parties to 

that application .process. DER fulfilled its duty to pe:r::m:i..ttee by advising pemittee 

of its final action on the application . 

. The duty owed to appellants by DER was to publish the fact of issuance of 

the pemits in the Pennsylvania Bulletin. This requirenent of 25 Pa. Cbde 21.52 (a) pro­

vides the IIEITll:ers of the "public", of which body appellants are members, who might be 

aggrieved by the issuance of the pennits, with the due process notice of appeal rights 

to the Board. 

It is obvious from a plain reading of 25. Pa. Code 21. 52 (a) that the notice re-

quirements for appeals from final actions of DER are divided into two (2) categories, 

those wherein notice is given to the person engaged directly with DER in some filllction 

or process such that DER knows the identity of the person who will be affected by DER' s 

final action, i.e., Permittee herein, and th:>se situations wherein DER's final action 

may affect the public and the specific identity of members thereof is not knCMn to DER. 

Appellants are members of that latter category. 'Ib place upon DER the burden of notify­

ing directly all persons who may be adversely affected by its final actions, would be 

1.ll1reasonable and lll1Workable. 

However, in order to serve notice of appeal rights to such :rrembers of the public 

as might be adversely affected by the final actions of DER, and in order to rreet the 
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requirerrents of due process, the framers of the regulation, 25 Pa. Code 21.52 (a), 

properly provided for publication in the Pennsylvania Bulletin of the fact of DER 

final actions which have the potential of adverse effect upon the public. 

The operative date of notice to appellants therefore was June 11, 1983, the 

date of publication in the Pennsylvania Bulletin and not the date of receipt of the 

transmittal :rnerro, even assuming the memo was received by appellants on July 15, 1983. 

Since the notice of appeal was filed rrore than 30 days after the operative date 

of publication in the Pennsylvania Bulletin on June 11, 1983, the appeal was not t.i.rrely 

filed and the appeal must be dismissed, since the Board is with:mt jurisdiction to 

hear appeals which are filed rrore than 30 days after notice of the final action of DER. 

Joseph Rostosky Coal Company v. Commonwealth of Pennsylvania~ DER~ EHB Docket No. 75-

257-C (issued January 9, 1976), aff'd 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). Thomas 

E. Siegel v. Commonwealth of Pennsylvania~ DER~EHB Docket No. 79-152-B (issued January 

11, 1980). 

By reason of the dismissal of this appeal, the various other notions filed in 

this appeal are rendered !TKX)t and therefore require no action by the Board. 

ORDER 

AND, NCM, this l~th day of ~cernber, 1983, the appeal of citizens Opposing 

Sewage Treatrrent Systans, at EHB Docket No. 83-172-r-1, is he.reby dismissed. 

DATED: ~cember 16, 1983 

cc: Bureau of Litigation 

~~cJci ~~~~§~e 

EI:WARD GERJIDY 
MEmber 
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EIIB-43: 12/79 ... ,_. , ..... , 

CO/'r!MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYL Y ANIA 1710 1 
(717) 787-3483 

'::1. PAUL GlENN' 

Docket No. 83-233-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPllUOH AND ORDER 

By letter dated September 9, 1983, the D2par1.::E'ent of :Environmental Resources 

. ·• tarles E. Gu:rn:o, Assistant Director, Bureau of Mining and Reclamation 

(DERJ, advised the appellant, r.·J. Paul Glenn~ that the several l:xmds ;?Osted b'! a~:>~:ellant 

u;?On mining sites in Union and Clover Tcwn.ships, Jefferson O:mnty, Pennsylvania, were 

declared forfeit by reason of appellant' s failure "to correct the violations and to re-

clai1n the area affected by (ap:_:>ellant' s) :r:dning O?erations .... " 

The app2llant receiv.::rl the ab::>ve referenced "final action" letter of DER on 

Se_?te.TTiber 12, 1983. An a~eal was filed by appellant with the Poard on October 13, 

1983. 

On October 21, 1983, bER filed a Petit:ion to Quash ap~al, for the reason that 

the appeal herein had not been filed within the statutoril:_r prescribed time lLrnit of· 

thirty (30) days from thf> date of receiot of DER' s final action, see 25 !'a. Code §21. 

52 (a). 

As of Dece.rnber 6, 1983 the a~:>;?ellant had not filed a res::x:mse to DER' s Petitionr 

to Quash ap::?eal. 
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.~ .. -..-

There is no doubt as to the facts, which, as recounted al::ove, shoiv that the 

appeal herein was not filed with this Board until nore than thirty (30) days had elapsed 

from the time the appellant received DER's forfeiture letter. 

'.Ihis Board has held, in a long line of a:r;peals, that appeals filed nore than 

thirty (30) days a£ter the date of receipt of the Department's final action deprives 

the Ebard of jurisdiction to cxmsider the appeal.· Borough of Grove City v. CorrmorMeaZth 

of Pennsylvania~ DER EHB Ibcket No. 74-267-c (IssUed August ·10, 1975); Keystone TaU Tree 

Girl Scout Council v. Commonwealth of Pennsylvania_. DER_, and Benjamin Coal Co... EHB 

Ibcket No. 83-152-B (Issued September 6, 1983). Also the Cormonwealth Cburt has upheld 

the Board's interpretation of this filing requi:rercent as conferring or depriving juris-

diction in the Board. Joseph Rostosky Coal Company v. Commonwealth of Pennsylvania_, DER_, 

26 Pa. Cmwlth. Ct. 478, 364 A.2d 761 (1976). 

In view of the Board' s prior rulings, and the decisions of the Cbrmonweal th 

O:mrt, the Board is p::>werless to consider this appeal. 

ORDER 

AND Nail, this 20t.."'l day of December, 198,3, _for the reasons set forth in the 

foregoing Opinion, the appeal of W. Paul Glenn, at EHB Docket No. 83-233-M is dismissed. 

DA'IED: December 20, 1983 

cc: Bureau of Litigation 
Joseph J. Lee, Esquire 

Richard S. Ehmann, Esquire 

ENVIRCNMENI'AL HEARING EOARD 

Manl:er 
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W. A. COTIERHAN 

. v. 

I 

CO.'.J.HO.VWEALTH OF PENNSYLVANIA 

E~YIRON~1ENTAL HEARING llOARD 
221 NON.TH SECOND STREET 

THIRD FLOOR 
H.-\RRISBURG, PENNSYlVANIA 17101 

(717) 787-3483 

. . 

Docket No. 83-155-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTt.·lENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SliR IDTION FOR SANCTIONS 

On June 27, 1983, DER sent the appellant three letters forfeiting 

approximately $120,000 in lxmds covering appellant's surface mining operations 

at a number of sites; these sites were per:mitted under Mine Drainage Pennits 

3575SJV136, 3676SI>15 and 3676S.Lv131, alongwith!·1iningPennits 603-12, 12(a), 14 through 

14A6 and 16. 'Ihe alleged reasons for the forfeiture were, inter alia, the presence 

of acid mine discharge and the failure to properly reclaim. 'Ihereafter the 

appellant, wlx> does not rave an attorney, mana<;red to perfect his appeal of these 

l::ond forfeitures. . His lbtice of Appeal, filed August 12, 1983, asserted the sites 

had be~ 90% backfilled, and further claimed that: 

'Ihe reason the seeding wasn't completed 
on the job was I had sickness, lack of coal 
sales due to the economy c'Ondi tions, also 
Equiprrent breakduwns. and SIDrt of fillldS. 

On. September 16, 1983, DER served Interrogatories and a Request for 

Prcxluction of Documents on the appellant. 'Ihere were 48 individual interrogatories, 

of the following sort: 
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1. State all facts and information whlch in 
any fashion support or undermine the allegation in 
your N::>tice of Appeal that "'lhe backfilling is 90% 
complete ..• "as to the site covered by Mining Per­
mit No. 603-16 ••• 

15. Separately as to each mining site ••• state 
all facts or information \'.hich support or undermine 
the allegation in your N:>tice of Appeal that the site 
is ready to be seeded ... 

31. Between January 1, 1975 and June 27, 1983, 
identify by type and serial number each piece of 
operable backfilling equir;ment on a site by site 
basis ... , and as to each iqentified piece of equip­
rrent, state the length of time it was on this site 
and the arrount of that tirre it was operable. 

Wherever relevant, each individual interrogatory contained the phrase: "Identify 

all documents which sup:...x::>rt or undermine this contention. " 'lhe Request for 

Production asked for all documents identified in the answers to the Interrogatories,. 

along with "All documents used to prepare W. A. Cottemii3Jl 1 s Notice of Appeal." 

On CX..""tober 31, DER-asserting it had received no response l:!ither to its 

Interrogatories or to its Request for PLuduction--filed a Motion for Sanctions. 

'lhe l3oard was asked to order Cotterrran to comply with DER1 s discovery requests, or 

in the alternative to irrpose sanctions such as dismissal of the appeal. On Novem-

ber 9, 1983 the Board ordered the appellant to comply with DER1 s· disrovery request 
.~-- ... ,. -

by f:.bvember 21, 1983. Failure to comply, the appellarfl: was warned, risked sanctions 

under 25 Pa. Code §21. 124, including p:>ssible di~missal of his appeal. 

On N:>vernber 28, 1983, DER--asserting the Board 1 s November 21, 1983 deadline 

had passed without any response from appellar1t--renewed its Motion for Sanctions. 

As of this date, the apf€llant still has not responded; indeed the Board has had 

no comnunication from appellant since September 9, 1983, when he finally perfected 

his appeal. In the rreantirre the appellant 1 s pre-hearing me:rrorandum, due NJvember 28, 

1983 in accordance with our Pre-Hearing Order NJ. 1, has not been filed. 
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On the al:ove facts, sane sanctions on the appellant certainly are in 
. 

order; we carmot pennit ti'·1is pro se appellant 1 s inexperience with legal practice 

to be an excuse for his total refusal (since Septem1::er 9, 1983) to heed this 

Eoard 1 s orders. However, we are not going to dismiss the appeal. In a h:md 

forfeiture appeal DER bears the burden of proof. Apollo Coq:oration v. DER, 

r:ocket NO. 81-130-G, 1982 EHB 57; Rockw::xxl Insurance Company v. DER, D::>cket N.J. 

78-168-S, 1981 EHB 424. Although DER1
S discovery requests are within the 

boundaries of the Pa. Rules of Civil Procedure, Rules 400lff, nevertheless it is 

i11appropriate to penni t DER to avoid its burden by first piling pape:rwJrk on this 

inexperienced appellant, and then granting DER 1 s rrotion to dismiss the appeal when 

the papervx:>rk is not accorrplished. 

The accorrp&~ying Order embodies what we believe to be appropriate sanctions 

on the appellant, consistent with recent rulings by this Eoard and by the Pennsyl-

vania courts. DeAngelis v. Newman, 460 A.2d 730 (Pa. 1983); Byard v. Brogan, 

460 A. 2d 1093 (Pa. 1983); Dunn v. Maislin Transport Limited, 456 A. 2d 632 (Pa. Super. 

1983); Arrrond Wazelle v. DER, Docket No. 83-063-G (Opinion and Order, Septerrber 13, 

1983) ; 'lbl.vnship of South Park v. DER, Docket No. 83-068-G (Opinion and Order, 

D2cembe:c 2, 1983) .. We are aware there may be countervailing autho::r:ity to the 

Opinions just cited, e.g., Ivtarshall· v·. ·Southeastern· Pa. · Tran5p:)rtation,Authorit.h 

463 A.2d 1215 (Pa. OrMlth. 1983). But we believe our autborities, which very much 

disfavor dismissal as a sanction, represent the better view under the circumstances 

of the instant appeal, especially the circumstance that DER tears the burden of 

proof. We see no reason why DER cannot present its case-in-chief wi th.out the 

benefit o£ the discovery it has requested; DER 1 s interrogatories are directed 

primarily toward appellant 1 s defenses against the bond forfeiture, as outlined by 

the appellant in his "N::>tice of Appeal~ . Our Order provides for the possibility 
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that DER will need the requested discovery to meet the appellant 1 s defenses. 

Our Order also takes into acconnt the possibility that the appellant 1 s silence 

since September 9, 19B3 means he has abandoned this appeal, in which event 

dismissal would re appropriate. 

ORDER 

~VHEREFORE, this 22nd day of December, 1983, it is ordered that: 

1. On or before January 6, 1984, the appellant is to file a statenent 

with the Board affinning his intention to appear at a hearing on the merits of 

this appeal, to contest DER's claim that the bonds which are the subject of this 

appeal should be forfeited; a letter emlx:Jdying this portion of the instant Order 

has been mailed separately to the appellant. 

2. If appellant fails to file the statement called for in paragraph 1 

SUpra, this appeal will be dismissed. 

3. If appellant files the aforerrentioned staterrent, then DER is to 

file its pre-hearing rrerror&""'ldurn in this ma:tter on or before January 27, 1984. 

4. A hearing on b.'1e rreri ts of this Illdtter, if necessary, will be scheduled 

soortly after DER files its pre-hearing merrorandum. 

5. At the hearing on the rneri ts, the appellant 1 s participation will 

be limited to cr·oss examination of DER 1 s witnesses, to presentation of such evidence 

as normally would be offered in rebuttal (rather t:han in the appellant's case-in­

chief) and to filing post-hearing briefs. 

6. Appellant will be expected to be personally present at the hearing 

on the merits, and to take the stand as a DER witness if DER so requests. 
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7. At the hearing on the rrerits, after appellant has presented his 

rebuttal test.llrony, DER will l:e penni tted to nove for a continuance on the 

grounds that DER--no-t having been able to engage in discovery--needs nore tirre 

to present its case in opposition to the apfellant' s rebuttal. 

DATED: Decernl:;er 22, 1983 

cc: Bureau of Litigation 
Richard S. Ehuann, Esquire 
W. A. Cottenran 

ENVIIDNMEI>i'TAL HEA.RIN:; BOARD 

Member 
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