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FORWARD

In this volume are contained gll of the final adjudications of the
Environmental Hearing Board issued during the calendar year 1978.

This Environmental Hearing Board was created by the Act of December
3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of
April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970,
éommonly known as "Act 275", was the Act that created the Department of °
Environmental Resources. Section 21 of that Act, §1920-A of the Admini-
strative Code, provides as followsé ) '

"§1921-A  Environmental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings and
issue adjudications under the provisions of the act of
June 4, 1945 (P.L. 1388), known as the "Administrative
Agency Law," or any order, permit, license or decision
of the Department of Environmental Rescurces.

(b) The Environmental Hearing Board shall continue
to exercise any power to hold hearings and issue adju~-
dications heretofore vested in the several persons, )
departments, boards and commissions set forth in section
1901-A of this act. //

(c) -Anything in any law to the contrary notwith-
standing, any action of the Department of Environmental
Resources may be taken initially without regard to the
Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final
as to such person until such person has had the oppor-
tunity to appeal such action to the Environmental Hearing
Board; provided, however, that any such action shall be
final as to any person who has not perfected his appeal
in the manner hereinafter specified. .

(d) - An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environmental
Resources shall not act as a supersedeas, but, upon
cause shown and where the circumstances require it, the
department and/or the board shall have the power to
grant a supersedeas.

(e) Hearings of the Environmental Hearing Board
shall be conducted in accordance with rules and regula-
tions adopted by the Environmental Quality Board and
such rules and regulations shall include time limits
for taking of appeals, procedures for the taking of
appeals, location at which hearings shall be held and
such other rules and regulations as may be determined
advisable by the Envirommental Quality Board. ’



(f) The board may employ, with the concurrence
of the Secretary of Environmental Resources, hearing
examiners and such other personnel as are necessary
in the exercise of its functions.

(8) The Board shall have the power to subpoena
witnesses, records and papers and upon certification
to it of failure to obey any such subpoena, the
Commonwealth Court is empowered after hearing to enter,
when proper, an adjudication of contempt and such
order as the circumstances require."

In addition, the Board hears civil penalties cases pursuant to The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended;, 35 B.S.
§691.1, et seq. and the Air Pollution Comtrol Act, Act of January 8,
1960, P.L. 2119, as amended, 35 P.S. $4001 et seq.

Although the Board is made, by §62 of the Administrative Code, an
adminigtrative board within the Department of Environmental Resources,
it is functionally and legally separate and independent. Its members
are appointed directly by the Governor, with the consent of the Senate.

1

Its secretary” is appointed by the Board with the approval of the

Governor. The department is a party before the Board in most casesz
aud has even. appealed decisions of the Boﬁrd to Cammonwealth.CQu:t°

The first members of the:Board werg Michael H. Malin, Easquire of
Philadelphia, Chairman; - Paul E. Waters, Esquire of Harrisburg; and
Gerald H. Gdldberg, Esquire of Harrisburg. In December of 1972, Michael ---
H. Malin resigned to return to private practice, and Robert Broughton,
Esquire, a professor of law at Duquesme University of Law School was
'appo;nte& Chairman on January 2, 1973, and served until December 31 of
1974, when he was succeded by Joanne R. Denworth, Esqui:e‘of‘Philadelphia,
on the Board and Paul E. Waters was named Chairman. Gerald H. Goldberg
left, also to return to private practice, in June of 1973, and Joseph L.
Cohen, Esquire, an associate professor of health law at the Graduate
School of Public Health, University of Pittsburgh, was appointed on
December 31, 1973, to replace him. Oﬁ July 25, 1977, Joseph L. Coﬁen

resigned to take the position of Administrative Law Judge with the

1l. The current Secretary of the Board is M. Diane Smith, who was
appointed on April 1, 1976.

2. The one exception has been appeals from decisions of municipalities
and county health departments under the Pennsylvania Sewage Facilities
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et
seq. That exception was eliminated for the future by amendments to the
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208).



Pennsylvania Public Utility Commission and Thomas M. Burke Esquire of
Pittsburgh, was appointed and confirmed on October 25, 1977, to £ill the'
vacancy. Member Joanne R. Denworth resigned from the Board on May 23,
1979. "

The range of subject matter of the cases before the Board is probably

best gledned from a perusal of the index and the cases themselves in

this and subsequent vaolumes.,
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ENVIRONMENTAL HEARING BOARD

Biackstone Building -
First Floor Annex . o )
112 Market Street ,
Hasrisburg, - Pennsylvania 17101 -
(717) 187-3483

: Docket No. 77-050-W
CITY CF JOHNSTOWNN . .
' The Clean Streams law

ot v. . 4 : ' ' -
COMMONWEALTH OF PENNSYLVAN]A
DEPARTMENT OF ENVIRONMENTAL RESOURCES

AUTHORTTY, Intervenor

ADJUDICATION

By Paul E. Waters, Chairman, January 24, 1978

This matter cames before the board as an appeal from the grant by DER
of two permits, one authorizing the construction of 9,200 feet of Sanitary sewers
to serve 150 nobile homes and the other for construct:.m of a ten-inch relief
sewer along Sell Street in Upper Yoder Township and an additional extension for an
apartment complex. The City of Johnstown, which owns and operates the treatment plant
which is to serve the new construction a:eas,.opposes the permits because it does not
have satisfactory service agreements with the township and because of sewer overflow
problems presently existing during wet weather.

FINDINGS OF FACT

1. BAppellant is the City of Johnstown, owner and cperator of a primary
sewage treatment plant and appurtenant sewer system, serx.ring all or portions of 18
neighboring municipalities. _ .

2. 2Appellee is the Department of Environmental Rescurces d.epartment),
the agency of the Commonwealth charged with the responsibility for administering
The Clean Streams Law, Act of June 22, 1937, P. L. 1987, as amended, 35 P. S. §691.1 et seq.

3. Intervenor is Upper Yoder Township Authority, the mumicipal authority
created by Upper Yoder Township charged with the responsibility for maintaining
sewer system and service in the township. Upper Yoder Township is cne of the 18
neighboring mumicipalities served by the Johnstown sewage treatment plant.

4. Intervenor, Upper Yoder Associates, is a corporation which intends to

construct the apartment camplex contingent on the permits here in question.

-1~
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5. The "Greater Johnstown Area® includes, inter alia, Upper Yoder
Township. a

6. The City of Johnstown in the year 1960 reactivated the Johnstown
Municipal Authority, a duly organized mmic:.pal authority, for the purpose of.
financing a sanitary disposal system and treatment plant to serve the c¢ity and

7. On or about May 1, 1975, the City of Johnswdnbyresolutimtod-c
camplete possession andg wne_rship of the system from the Johnstown Municipal Authority,
uae:d:ytemﬂ.natingallsenﬁceaqreememsoftmaumriw- |

8, The Clty of Johnstown adopted Crdinance No. 4025:on October 8, 1975,
effective as of May 1, 1975,. setting forth sewer rental rates for all persons and
properties connected to the sewer system. _
‘ 9. Nawerous suburben mmicipalities and mmicipal authorities, including
Upper Yoder Township and Upper Yoder Township Authority, objected to the sewer rates
of the city as being excessive and illegal under the pertinent provisions of the
Permsylvania Sewer Rental Act of 1935, a8 amended; 53 Purdeon's Section 2231 at seq.

10. Proceedings in equity were commenced by various plaintiffs, including
Upper Yoder Township and Upper Yoder Township Authority, against the City of Johnstown
in the Court of Camon Pleas of Carbria County, Pennsylvania, to Action No. 1975- |
2524 in Byuity. _

11. The Court of Common Pleas on November 6, 1975, entered ité order dis-
charging the proceeding providing that the city filed a tariff on its rates with the
Pernsylvania Public Utility Commission within twenty (20) days, on the basis that .
service provided beyond the mmicipal limits of the city was subject to control as
to reascnableness thereof by the Public Utility Commission.

12, The City of Johnstown filed its rates with the Public Utility Commission,
but numerous surrounding mmnicipalities and. authorities cbjected to the rates as
being excessive, burdensome and discriminatory. |

13. Because the City of Johnstown had been threatening residents of various
surr.oundnxg mmicipalities with temmination of service and also with prosecution for
violation of the ordinance, another proceeding was commenced before the Court of
Common Pleas of Canbria County for a Rule to 'Shcw Cause against the City of Johnstown,
being Action No. 1975-4363. ' ’

14. On July 12, 1976, the court, upon motion made by the attorneys for the
City of Johnstown and for the plaintiffs entered its order continuing the ariginal
Order of November 7, 1975, with the following Supplemental Order:



"The City shall bill the individual users who in turn

will make payment to their respective mmicipalities. The

-municipalities in turn will make payment to the City in accordance

with the percentages they are currently paying. The balance

to be kept in escrow by the respective mmicipalities until

this matter is resolved by the Public Utility Commission or

eventually by this Cowrt.”

15. The City of Johnstown and.fhe suburban mmicipalities and mmicipal
authorities have never been able to resolve their differences so-thatttuaéuestimas
to the reasonableness and validity of the sewer rental rates of the City of Johnstown
has been and is now before the Pernsylvania Public Utility Commission to P.U.C..
Complaint Docket No. 21,444. 'f ‘ '

16.‘> None of the municipal wnits using the City of Johnstown sewer disposal
system for sewer treatment service has enfered into a service agreement with the
City of Johnstown. | )

17. Upper Yoder Township Authority has been collecting sewer rentals for
any charges for sewer service treatment by the City of Johnstown andplac:.ng the nonies
frem such collections in escrow, pending the outcome of the litigation between the
parties before the Public Utility Commission and the court.

18. On April 22, 1977, the Department of Environmental Resources issued
Sewerage Permits No. 1177402 and No. 1177405 to the Upper Yoder Township Authority.

=~ 19. Sewerage Permit No. 1177402 authorized the Upper Yoder Township
Authority to construct and ma:.nta.m approximately 9200 linear feet of eight-inch diameter
sanitary sewers. Said sewer extension was intended to permit the eventual connection
of approximately 150 mobile homes as part of a proposed Phase II and III expansion
plan for Camoset Vi:l.lage. .

20. Camoset Vi]_.lage presently consists of approximately 37 mobile homes.
Said homes are connected to sewer lines which then connect with the sewer system of
Upper Yoder Township Authority which in turn is connected to the sewer system of the
City of Johnstown. Presently, sewage from Camoset Village;s Phase I development is
treated at the City of Johnstdwn sewage treatment plant under authority of Department
of Health Permit No. 1170406, issued March 26, 1970.

21. Sewerage Permit No. 1177305 authorizes the construction and maintenance
of relief sewers along Bronx and Sell Streets in Upper Yoder Township as well as a
sewer extension to serve a 96 &:it-apartnent complex proposed to be constructed.

22. Appellant's challenge to Sewerage Permit No.1177402 is confined to the
lack of a service agreement for sewage treatment between the City of Johnstown and
Upper Yoder Township Authority. ’

23. Appellant's challenge to Sewerage Permit No. 1177405 includes both the

claim of lack of a service agreement and the claim that the present sewer system line in
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Sell Street which would receive the sewage authorized by said permit is incapable of
handling the increased sewage flow. |

24. The City of Johnstown has not claimed any lack of capacity of its
sewage treatment plant to treat Sewage generated by any additional flow resulting fram
the issuance of the present permits.

25, The City of. Johnstown has not appealed from the issuance of other
s swerage permits, namely from a permit issued to Westmont Borough on Ji:ly 20, 1976,
and from two permits issued to Highland Sewer and Water Authority on January 10, 1977, -
even though neither of these mmicipal units has a service agreement with the city.

26. On August 16, 1977, the Pennsylvania Public Utility Commission determined
that sewage service being rendered by the City of Johnstown to the residents of surrounding
mnicipalities was extra territorial service as defined under the Bublic Utility Las
so that the Public Utility Cormission has jurisdiction over the City of Johnstown's -
sewage rates , although the Public Utility Co;tuﬁ.ssion has not to this date entered

a written order of this detexmination.

27. At the présent time in heavy wet weather conditions, the dity's sanitary
sewer line in Sell Street runs full, with any excess sewage overflow going into a
10-inch stomm sewer line in Palm Avenue in the City and thereby being discharged in diluted
form into Cheney Run, also known as Cherry Rum.

28, At the present. time in heavy wet weather conditions, the township's
sanitary sewer line in Sell Street may back up in the manholes and cause th.e manhole
covers to pop, with any excess. sewage overflow going into stomm drains in the township
streets and thereby also being discharged in diluted form into Cheney Run.

29, With the construction of the Bronx Street relief sewer within the
township, the township's sanitary sewer lines will be capable of handling the present flow
during both wet and dry weather conditions to the ¢ity's line in Sell Street.

30. George Bockel, a pértner in the firm interested in constructing tﬁe 96~
unit apartment complex, testified that his firm had woffered to pay the city for the
upgrading of the 462 feet of city sanitary sewer in Sell Street,but the city through its
representatives had refused the offer. v

31. The construction of the 96-unit apartment complex within Upper Yoder
township will add about 10.6% increased quantity of {low from the tuwnship into the
City on Sell Street which will overflow during heavy wet weather conditions into the

City's storm sewer bypass line.



DISCUSSION

Appellant City of Johnstown has in cperation a sewage treatment plant
which is capable of adequately handling any additional sewage flows that would likely
result from the sewer lines in Upper Yoder Township, aml.'horizedbythempemits
here on appeal.  Appellant, however, is clearly in a bind. We are able to take adminig-
trative notice of the fact that inflation is a part of every-day life in Pennsylvania and
it is the cost of the sevage treatment more than anything else, that brings this matter
before us. Upper Yoder Towsnhip, the pemmittee, has failed to reach a service
agreement with appellant as to the cost of .  using the city plant.] e real bing
to which we préviously alluded, is however',-caused by the fact that the court of
Common Pleas of Cambria Oounty has ordered the city to continue providing the sewage
treatment service.z The appellant then comes before us’ pleadiﬁg for relief from what
to it clearly appears to be the short end of a bad deal, at least for the time being.

In addition to the Court proceedings,” there is presently pending before the
Pennsylvania Public Utility Comiission, a réquest for a rate increase for the sewage
treatment services here in question., The Commission is authorized to act in such
matters by §40L of the Public Utility Code, 66 P. S. 1171 which provides:

". . <Any public utility service being furnished or rendered by

a municipal corporation beyond its corporate limits shall be subject

to requlation and control by the commission as to service and

extensions, with the same forceandmlﬂcemameras:.fsmhserv:.ce

were rendered by a pule.c utility."
with "Public Uulz.ty" being defined under §2 of the Publ:.c Utility Code, 66 P. S. 1101
to mean:

", .persons or corporations now or hereafter owning or operating
m tms Camorwealth eqmpnent, or facilities for:

. . * * *
"(g) Sewage collection, treament or disposal for the publ:.c
for compensation."
4

The Publir Utility Commission has indicated that it will exercise juris-
diction over the rate 'question, which appears to be the major roadblock between the parties,
Appellant apparently takes the position that DER has prematurely issued the permit

here in question. We do not agree. This board has consistently held that where a

1. The plant was previously owned and operated by the Johnstown Municipal Authority
and there was a service agreement in existence. When the city toock over the plant in
May 1975 it became necessary for each municipality to reach a new agreement. Scme
may now have been successful and as in this case, some have not. :

2. The disputed funds are being placed in escrow pursuant to the court order.
3. There were actually two suits.
4. Exhibit $-3 is a letter fram the Pennsylvania Public Utility Commission which

was received by Upper Yoder Township Authority on August 16, 1977, just prior to our
hearing in the matter.



N
amttermtsideof.our.jlxisdictionispending, this is not a sufficient reason to
require the refusal of a peﬁnit for which an applicant is otherwise qualified. The

" zoning regulations in solid waste permit cases have come before us on the same argu-
ment. Wrightstown Towmship, Wrightstoun Township Civie Assoeiation, st al v. DER and

Miller & Son Paving, Ine., EHB Docket No. 75-307-W, issued December 1, 1977; Anthony J.
Agosta, et al v. DER and City of FEaston, EHB Docket No. 75-208-W, issued March 25, 1977.
Here there is no question about the ability to provide the sewage treatment service,

at least with regard to Permit No. 1177402, but only the question of how much it will
cost, i.e., what should the rate structure be. The Court of Camvon Pleas has decided
that no service should be interrupted while the rate issue is being settled, and the
P.U.C. has indicated it has jurisdiction and will settle that question. We simply
refuse'mwermmeiﬂzerdetenﬁnatimmﬂmeneanthmbecauseméreinagreemt
with them. B '

Appellant also argues that Permit No. 1177405, which authorized two sewer
extensions should be denied because of the overflow problem already being experienced
intheSeliStreet?area,wiﬂmxttheaddedflowduringwetweather. Intervencr,
UpperYoderAsmciates,mﬁldhmusuplthhispm:ﬁtbecauseﬁenewapaﬂmt
cmpléxitdeairswmmmdmlyaddanaddiﬁonalm%tomeacessiveflow
during wet weather. In effect, it argues that we should overlook a present health

" hazard because it is already there, and so they should be allowed to make it only
slightly worse. Without indicating what we think of this logic, we rejéct it.

The only problem that we have with the appeal of Permit No. 1177405 is the
fact that two projects are authorized by it, one which is clearly needed to help

alleviate a problem’ and the other which badly needs further study by the DER.’

5. The cne exl:ensién is for a 10" rélief'sewer: which will bypass the overflow
area in Sell Street. The other extension is for a line to service 96 new units of
- an apartment complex which intervenor, Upper Yoder Association, intends to construct.

.. 6. Notes of Testimony of the:Upper-Yoder Tewnship Authority Engineer,
pages 19 & 20, lines 24 through 13:
"Q. I see.
"So that even without add:.tmnal progecis or additional sewers,
which are contemplated by the Upper Yoder Township, the present
sewer interceptor at Sell Street is not handling the capacity which
it is required to do from time to time; it that correct?
"A, - That is correct. -

"MR. WATERS: What is happening now if, as you say, :Lt does not
handle that capacity?

"THE WITNESS: The excess sewage, the inflow ‘and wet weatber flow
is bypassed into. the 10-inch bypass in the storm system.

"MR, WATERS: It is getting no treatnent at all?

'I‘HEWI'INESS . That is -correct." =

7. ‘The DER has asked for a remand of this permit.



It is the DER's position that it did no‘l;hw about the overflow problem in Sell
Street when it approved the 96-unit apartment complex under the permit. It raises
serious doubts whether the permit would ever have been issued, had it known about the
problem. Even without a determination on our part of how the present situation

arose or whose fault it is, we are satisfied that a remand of the pemmit only as to
this one project, is in order. We intend by this decision to sustain the permit

with regard to the 10" relief sewer in Sell Street which it authorizes. We further
interd to remand for further study, the action of the DER in authorizing a.sewer
extension for a 96-unit apartment building under the present circumstances. We are
satisfied to have the DER determine how to best accomplish the above indicated results.

'CONCLUSIONS OF IAW

1. The board has jurisdiction over.the parties and subject mattar of

2. The DER may properly issue a permit under The Clean Streams Law, Act of
June 22, 1937, P. L. 1987, as amended, 35 P. S. §691.1, et seq., authorizing a sewer
connection where there is adequate treatment capacity, even though the mmicipalities
have failed to agree and are litigating the rate structure.

3. Where two sewer projects are authorized under one permit by the DER and
ore project is found to be proper and the other requires further study, the board will
sustain the first determination and remand the second to the DER to be accomplished.
in accordance with the DER's best administrative procedure. -

~ ORDER

AND NCW, this 24&; day of January, 1978, the appeal of Permit No. 1177402
is hereby dismissed. The appeal of Permit No. 1177405 is dismissed with regard to the
10'; relief sewer in Sell Street, and the matter is otherwise remanded to the DER for
further action in accordance with this adjudication. ‘

ENVIRONMENTAL HEARING BOARD

O_,_—e, CJ—I;:'

BY: PAUL E. WATERS
Chairman

~fprirs £ Besser X
P .

JOANNE R. DENWORTH
Member

olamega 2 Bt

Memmber

DATED:  January 24, 1978




COMM ONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

COMMONWEALTH OF PENNSYLVANTIA .
A DEPARTMENT OF ENVIRCNMENTAL RESOURCES

v. : . Docket No. 76=116-CP-W
TREVORTON ANTHRACTTE CCMPANY . Complaint for Civil Penalty

ADJUDICATION

7’

BY THE BOARD, January 24, 1978
This matter comes before cheboaxd on a camplaine filed by the DER
alleging, in four counts, violations of The Clean Streams Law, Act of June 22,
1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq., by defendant, Trevorton
Anthracite, in its operation of an impoundment settling basin. The basin, used
in connection with its anthracite coal coperation, was permitted in 1963, but

a new, and allegedly v.mautboriied, siphon overflow pipe was added in 1974. The

DER .seeks the inléosition of civil penalties because the pipe, on at least two
occasions, allowed industrial waste to discharge to an unnamed tributary to
South Branch of Zerbe Run in Northumberland County. The hearing in the matter
was held before Chairman Paul E. Waters. His proposed adjudication is adopted
by the board with significant modifications as to the liability for and the
amount of civil penalties assessed for violation of Comt L.

FINDINGS OF FACT

1. The defendant is the Trevortcn Anthracite Company, hereinafter

Trevorton, a corporation duly organized and cperating under‘the laws of the

Commonwealth of Pénnsylvan;i.a. Tt maintains its office at 200 Mahantango Street,

P. 0. Box 360, Pottsville, Pennsylvania 17901.

2. At all times material hereto, Trevorton has owned, operated and
maintained its anthracite coal washery and the sedimentation basins located at
Zerbe Township, Northumberland County, Pemnsylvania. .

3. On November 27, 1963, the Department of Health of the Commonwealth

of Pennsylvania issued to Trevorton Anthracite Camwpany, Industrial Waste

Permit No. 66317. This permit was issued for the construction and operation of
waste treatment facilities for the plant of Trevorton located at Zerbe Township,

Northumberland County, Pennsylvania.
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4. The proposed industrial waste treatment facilities to be constructed
were to vollect wastewater in a sump and pump it into a large single settling
basin or slush pond for the settling of solids prior to discharging the wastewater
into the South Branch of Zerbe Run, a tributary of Mahanoy Creek.

5. In order to accamplish the reqﬁiresmis of said permit, Trevorton
constructed a’large settling lagoon or silt dam approximately seven or eight acres
in size. The dam is contained with a berm on the opposite side of the dam from the
portion of the dam into which the water used in Trevorton's preparation plant enters
the dam. There were originally installed three overflow weir boxes which discharged
the effluent to a point in Zerbé Run just below the dam.

6. Inthecourseofmntinwﬁsuseofsaidsiltdam, two of the three
overflow boxes became blocked.

7. In June of 1974, to overcome the blockage of the overflow boxes, a four—
inch diamletar overflow pipe was installed. This pipe was located at the northeast
‘portion of the silt dam at approximately the same locaticnm where one of the original
overflow weir boxes had been located.

8. The overflow pipe was installed as a substitute for the blocked weir i
box and discharge pipe from said blocked weir box. '

9. In Cctober of 1974, said four-inch diameter overflow pipe was observed
by an employee of the Department of Environmental Resources of the Commorwealth of
Pemnsylvania. No statement was made at the time of observance by said employee to any
employee of Trevorton regarding the alleged illegality of the construction and use of
said pipe.

10. On December 10, 1975, employees of Trevorton dismantled the portion of
the four-inch diameter overflow pipe entering the water and a plug was put on it to
seal it permanently. N

11. Special Condition B of Trevorton's permit providés that "no untreated
or ineffectively treated industrial wastes shall at any time be discharged into the
waters of the Commorwealth™. |

12. Standard Condition 14 of Trevorton's permit requires:

"FOURTEEN: The design of the overflow device or devices shall

provide such length of weir as will insure velocities of approach low
enough to pemmit removal of the clarified water with the minimum ocutflow
of suspended solids. To further insure such removal, the final overflow
weir shall be level and the sides of the outlet structure shall be
constructed -and maintained in a tight condition by means of suitable
watertight construction.”

13. The purpose of Trevorton's sedimentation basin is to allow solid
material suspended in the water coming from Trevorton's coal washery to settle out

to the bottom of the basin, leaving clear liquid on the surface.
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14. The purpose of the overflow boxes required by Trevorton's permit
is to decant clear liquid off the surface of Trevorton's sedimentation basin,
for discharge into the stream, while leaving the solids settled on the bottam
of the basin. ' )

i5. melowsideofaxioverflcwbox is a type of weir, in that water
flows over the top of it like water over a dam. A siphon pipe does not fall
within the meaning of the term "weir®, ' 4

16. The wooden slat that forms the weir side of Trevorton's overflow
box is approximately two inches below the surface of the water.

17. The pipe was installed so that it-s intake point extended down-
wards at,least cne foot under the surface of the water. From that point, the
pipe rose up out of the water, crossed the flat top of the dam and extended
down the breast of the dam, where it terminated in a manually operated valve,
located below the level of the intake point.

18. Trevorton's siphon pipe was not an "overflow deviqe" or "weix”
within the meaning of Treverton's pemmit, because it required priming, sucked
in water under pressure, had its intﬂ:e point at least a foot below the surface
of the water in the basin, and did not provide any "length of weir" to insure
a low approach velocity of the water. Because the intake point of the siphon
pipe was located at least one foot below the surface of the water, the pipe
would tend to entrain and discharge suspended solids that were in the process
of settling down past the pipe.

19. .On February 25, 1975, Trevorton allowed the discharge of
industrial waste into the South Branch of Zerbe Run through its siphon pipe.

2. On December 9, 1975, Trevorton allowed the discharge of industrial
wastes into the South Branch of Zerbe Run through its siphon pipe.

1. On Dacember 9, 1975, as shown by a sample taken by the DER'S

inspectar, Trevorton's industrial waste discharge, through its siphon pipe into

the South Branch of Zerbe Run, had a suspended solid concentration of 382 mg/l.
At that time the stream had a suspended solids concentration of 20 mg/l upstreanm
from the siphon pipe and 104 mg/l downstream from the siphon pipe. [ Measure-
ments in m:.lh.grams per liter (mg/l) are equivalent to measuremerits in parts
per million (ppm)J:
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22. The South Branch-of Zerbe Run is a stream that has been given
the designation as an acid stream by the DER.

23. Trevorton could have installed another overflow box, instead of
a siphon pipe, by draining the basin and performing the work during a weekend
or a vacation shutdown.

DISCUSSION

Defendant, Trevorton Anthracite, in an effort to open an outlet from
itg settling basin after two of the original threepernn.thedwe:.rmxnzsﬁllations
became inoperable, constructed in 1974, an overflow pipel which operated on a
siphon principal. Although it is rot at all clear why the original permitted
apparatus was not replaced, it was no doubt due to the difficulty and cost of
a shutdown for-that purpose. Was this decision penny wise and pound foolish?
meraultéf-theactionorinacﬁmonthépartofdefexﬂantms the illegal
discharge of industrial wastewater on at least two occasions. There is mo
doubt that a discharge of industrial waste was released by defendant to Zerbe
Run on December 9, 1975. On February 15, 1975, the appearance of black waste-
water eminating from the siphon pipe clearly indicated a similar discharge
occurred although the discharge was not tested on this occasion.?

1. Notes of Testimony of Ronald J. Ulmer, Vice President of Trevorton Anthracite,
. page 66, lines 5 through 25 and page 67, line 1l:

. "The dam is contained with a berm, and on the so-called opposite
end-~-in other words, the discharge water from the plant is coming in on
the western side, and on'the eastern end of the dam there is an overfilow
weir box which discharges to a point in the stream just below the dam.

"Originally, there were three overflow boxes at three different
locations. Two of them in the course of time became blocked. This plant
was l?uilt new and put into operation in June of 1963 and has been operating
continually approximately two shifts per day, five days per week since that
time. - )

Appz.'oximately June, I would say, of 1974 with my knowledge and approval,
the Superintendent put in a four-inch diameter overflow pipe.

BY MR. MARATBECK:

‘ "Q. Mr. Ulmer, you said four inch. Are you familiar with this pipe and
do you know it is four inches?

"A. I am very familiar with it, yes. It is a four-inch diameter
overflow pipe on what would be the northeastern portion of the settling
basin at approximately the same location where one of the original
overx_‘.lwnweir boxes had been located and was since blocked and out of
service.

2. Notes of testimony of Ronald A. Topel, Environmental Protection Specialist
for the Department of Environmental Resources, page 22, lines 6 through 23:

(Continued to Page 5)
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The overflow pipe that replaced the weir box was not contemplated
- by defendant's permit and, in fact, was installed contrary to the terms of

the permit. Section 605 of The Clean Streams Law, supra, provides for the
assessment of a civil penalty of up to $10,000.00 for violation of a provision
of The Clean Streams Law plus $500.00 per day each day of continued violation.
Section 308 of The Clean Streams Lasw prohibits the erection or operation of an v
industrial waste facility not in accord with an industrial waste permit and .
Section 307 of The Clean Streams Law prohibits a discharge of industri i wastes
contrary to the terms of an industrial waste permit. Hence, we hold t 1t a
civil pmalty should be assessed for the installation of the overflow pipe and
for the discharge of industrial wastes therefram to the waters of the Cammon=
wealth. In determining the amount of the civil penalty we must consider the -
willfulness of the violation, damage to the waters qf the Cammorwealth, the
cast of resﬁorat:m and other relevant factors.

In regard to the issue of willfulness, defendant argues that there
was no intentional misuse of the pemmit. However, defendant should have
known that it was required by law to camply with the terms of the permit, that
it was required to construct and operate the facility as approved by the 4
DERand that it could not propose to the DER one scheme for the treatment of
wastes and later change that scheme without the DER's approval. Further,
defendant's installation of a waste discharge scheme without the DER's review.
and appmval was not only unlawful, but involved an unnecessary and unreasonablé
risk of causing untreated or inadequately treated industrial wastes to be dis-
charged into the Scuth Branch of Zerbe Run. Also, since the wastewater was
drawn by the discharge pipe under negative pressure, the actual consequences of

‘the installation of the pipe, i.e., the entraimment of soclids into the wastewater
2. Continued from previous page )

"As part of this particular inspecti: ion, Mr. Muolo and I took
a ride around the berm of the silt basin. In doing so, I visually
observed black water rimning down the side of the silt basin coming
from a pipe extending--in the dam side extending down into the water
through the berm of the dam and then exterding down the stream s:.dg of
the basin with black water being discharged from this particular pipe.

"G, What was it that drew your attention to the pipe?

"A. The fact that there was black water caming from it. 1 did
100k down over the side of the basin as we were driving along t.:he berm
and. did notice the black water coming down the side of the basin.

"0). Where was the black water dgoing?

“A. - Into south branch Zerbe Run.

"q. How obvious was the existence of the pipe?

"A. The existence of the pipe, it wasn't real obvious. The existence
of the discharge was. That drew me to noticing the pipe itself."

(- 12 -



being discharged to the Scuth Branch of Zerbe Rm, was foreseeable.
In DER v. Rushton Mining Company, EHB Docket No. 73-361~CP-D, issued
March 12, 1976, we stated that: )

"...although an act may not be wilful in the deliberate or

intentional sense, there may be a degree of wilfulness evident

from knowledge that certain consequences are likely to re-

sult if that act is done in this mamner or from failure to

take the care that is required to avoid likely injuricus

~ consequences from that act.”

'mtheextentﬁxatdefendants_hmldhavehmthatits action was prchibited
by law and because it was foreseeable that pollution could result from the
action, we find defendant’s action to be willful.

Noev*idencewaspresentedtoshowa:qactualdanagetotheﬂouth
Branch of Zerbe Run, which is an acid impregnated stream or to any waters of
the Camenwealth, nor was any evidence presented ¢n cost of restoration. There=-
fore, we do not predicate the amount of civil penalty on those factors.

2An additional factor to be ‘considered inassessing the civil penalty
is the general deterrance of violations by defendant and others similarly
situated. See DER v. Federal 0il and Gas Company and James V. Joyce, EHB Docket
No. 74-071-CP~C, issued July 1, 1975, and DER v. Kopper'’s Company, Ine.,

EHB Docket No. 74-270-CP~C, issued March 2, 1977.

The gffectiveness of the regulatory system employed by the DER to
implement The Clean Streams Law depends on a viable permitting program. So
long as all discharges of waste into Commornwealth waters and all waste treat-
~ment facilities are reviewed and approved by the [ER, the cbjective of The
Clean Streams Law, the prevention of future pollution of the waters of the
Camonwealth, can be achieved. However, if treatment facilities or waste dis-
éharges are able to be altered arbitrarily by the operator, the quality of
the discharges and eventually the quality of Comorwealth waters will rely
on the whim of the operators. Thus, we find that the amount of civil penalty

should be assessed in light of its effect as a deterrant against future abuse

of permit requirements.

For these reasons, we assess a $5,000.00 civil penalty for violation

of Count 1 of the camwplaint.

The second count deals with the industrial wastewater discharge of

February 25, 1975. Although no chemical test was made of the water discharged
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on this occasion, we are satisfied from all of the testimony that a viola=
tion did occur. In light of the fact that there was no evidence of environ-
mental damage, the discharge has been permanently abated and only occurred
on o o¢.'?<rl:s-:i.c:>ns,3 we believe a penalty of $200.00 is appropriate for the
February 25, 1975 incident.

In Counts III and IV, the DER would have us find two separate viola-
tions for the December 9, 1975 incident based on the discharge itself and
then on the quality of the discharge. In fact, we are asked to impose two
separate penalties for one offense. The docirine of merger of offenses,.
although generally applicable to criminal offenses, must, we believe, be
congidered administratively as we seek fairmess as well as reasonableness in
exercising our civil penalty discretion.: The settled law regarding when
merger occurs of two offenses such as alleged in this case, is determined by
whether each offense requires proof of facts additional to those involved in
the other, Como@ealth v. Cox, 209 Pa. Super. 457; Canmamealth ex rel
Gayﬁar Y. Maromay, 199 Pa. Super. 8l; Commorwealth ez rel Sawchak v. Ashe,
83 A.2d 497.% It mst be borne in mind that we are rot here talking even
about two se;arate dishcarges, but only the one which occurred on Decenber 9,
1975. At that time the analysis disclosed settleable solids unless there is,
in fact, an illegal discharge of industiial waste. We, therefore, impose -
.only one penalty of $500.00 f'or.the two alleged offenses of December 9, 1975.

- Defendant argues that t-.he decision of the Commorwealth Court in
Commorwealth of Pernsylvania, Department of E‘nviromnentai Resources v. MLll
Service Ine., 21 Pa. Commorwealth Ct. 642, 347 A.2d 503 (1975) limits the
civil penalty to be assessed here to a nominal $100.00. We disagree that
M1l Service Ine. is determinative of the amownt of civil penalty prescribed
by The Clean Streams Law. In Mill Service Inc., the court held that it was
an abuse of discretion to revoke a permit because of an isolated industrial
waste discharge through an unpexrmitted pipe. The court then, sua sponte and

~ without discussion, imposed a civil penalty of $100.00 for the aforementioned
violation. The court did rot review the assessment of a civil penalty by this
board. Where the court has reviewed the assessment of a ciﬁl ‘penalty by
the board, it has held that it must sustain a pemalty that is supported by

3. DER inspectors were at the site on a number of occasions other than
February 25 and Decenber 9, 1975, but never saw other violations of this kind.

: : { v. U.5., 1975, 195 Supreme Ct. 1284,
4. 1In a recent U.S. Supreme Court case Iamelli v. U.S., . _
the Court held that in determining whether separate punishment could be imposed for
conspiracy and the suhstantive offense, the cOUrts TSt 2xamine the offense to

in whether each provision requires proof of a fact which the other does not.
?l;c:?c;mreqmres proof gf a fact that the other does not, the_test is sat:.sg:.ed, not=
withstanding a substantial overlap in proof offered to establish the violation.
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1zw,whether or not. it would have assessed the same penalty. See Commorwealth :;f
Pernsylvania, Department of Environmental Reaor'a-caa v. United States Steel
Corporation, 7 Pa. Commonwealth Court 429, 300 A.2d 508, 1973, wherein the
court stated:
<Under the exlsta.ng law, however, we cannot second-

guess the imposition of the penalties. Generally speaking,

we must find an error of law oran abuse of discretion be-

fore we can modify a penalty in question." ID. 300 A.2d at 514
Further the Commormwealth Court held in M£Il Service Inc. _that the board's
finding of willfulness was not supported by the record. In sum, we believe
that the facts of the case require the assessment of a.civil penalty of
$5,700.00. We don't believe that the Commornwealth Court, in Mill Service Inc.,
intended to so limit our discreuon,that mmthstandmg the board's findings

herein, wearebomﬁtoassessonlyammnalpenalty

CONCL.USIONS OF LAW

1. The board has jurisdiction over the persons and subject matter
-of this case.

2. The Clean Streams Law, Act of June 22, 1937, P. L. as amended,

35 P. S. §691.1, et seq. provides that a civil penalty may be imposed for
violation of any provision of the act or regulation of the DER.

3. Defendant has violated Section 308 of the act which prohibits the
erection or operation of any industrial waste facilities which are not in
accord with a permit and regulations of the DER. A penalty of Five Thousand
Dollars (§5,000.00) is imposed for said violation.

4. Defendant has, on February 25 and December 9, 1975, violated
Section . 307 of the act which prohibits the discharge of industrial waste
into the waters of the Commonwealth cbntrary to the terms of a permit. A

| penalty of Seven Hundred Dollars ($700.00) is imposed for said violations,
Two Hundred Dollars ($200.00) for the February 25 and Five Hundred Dollars ($500.00)
for the December 9, 1975, violation.
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ORDER

AND NOW, this 24tn day of January, 1978, in accordance with
Section 605 of The Clean Streams Law, 35 P. S. §691.605, civil penalties
are assessed against Defendant, Trevorton Anthracite Company, in the
amount of Five Thousand Dollars ($5,000.00) on Count 1, Two Hundred Dollars
($200.00) on Count II, and Five Hundred Dollars ($500.00) on Counts III
and IV for a total of Five Thousand Seven Hundred Dollars ($5,700.00}.

This amount is due and payable into The Clean Water Fund immediately.
The Prothonotary of Northumberland County is hereby ordered to enter these
penalties as liens against any property of the aforesaid defendant with
interest at the rate of 6 éercentpe:amnmfmmedate hereof. No costs
may be assessed upon the Commonwealth for entry of thelienonﬂzedoclceto
ENVIRONMENTAL, HEARTNG BOARD

-l . )
_/.'.:"Jm 2 ligsarer: X

JOANNE R. DENWORTH
- Marrber

%4 Do 4 ot

BY: THOMAS M. BURKE
Member

_ DISSENTING OPINION

I agrée substantially with the analysis of the majority, however,
I would give more consideration to the M{ll Service Inc. case, especially
since there was no evidence to indicate violations were due to anything more
than a technical oversight. I would impose a civil penalty of no more than

$1,000.00 on the first count.

P e c)m=

PAUL E. WATERS
Chairman

DATED: January 24, 1978
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COMMONWEALTH OF PENNS YLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Buiiding
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

JOSEPH B. GABLE ESTATE .
- Docket No.  77-085-D

Official Sewage Facilities
_ Plan Revision
v. : 2 “e :
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and SHAW CONSTRUCTION CIMPANY, Intervénor

ADJUDTICATION

By Joanne R. Demworth, mubei:’,v Fébruary 27, 1978

The estate of Joseph B. Gable has appealed frdm the Department of |
Environmental Resources' (DER) approval of Hopewell ‘Ibwpshié's adoption of a pla.n
revision to its official sewage facilities plan that would permit the placement of
ten on~lot septic systems on the Barton tract, which is adjacent to ‘the.Gable esﬁate
property. The estate contends that the develcper, J_'.ntarvemr, Shaw Construction Company,
sMﬂdmrmumdwcmmawome&wumwmammmam@s%&qmmhm&.
approximately 700 feet from the Barton tract.

FINDINGS COF FACT

1. Appellant is the estate of James B. Gable, represe_nted by Janes B.
Gable, co-executor, R. D. 1, Stewartstown, Pennsylvania. v

2. 2Appellee is the Department of Environmental Resources, Commonwealth of
Pemsylv;nia, which is authorized to administer the Pemnsylvania Sewage Facilities
Act, Act of January: 24, 1966, P. L. 1535, as amended, 35 P. S. §750.1 et seq., and

the regulations tl:xereunder; ' .

| 3. Intervenor, Shaw Construction Company, is the o.wner and
developer of a tract of land on Route 24 in Hopewell Township, York County, Pennsylvania,
known as the "Barton” tract.

4. On Zpril 14, 1977, the Hopewell Township Board of Supervisors adopted
a revision to. its official sewage facilities plan permitting the installatiqn of ten
on-lot sewage systems on the Barton tract as proposed by the developer Shaw Construction
Corpany . '
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5. Hopewell Township's plan revision was approved by the DER on July 7,
1977, and finally approved by the Hopewell Township Supez:viso;s that same date by
signatures on the developer’s plans. » | °

6. Stewartstown Borouch, which is immediately adjacent to Hopewell Township ‘
in York County, has a sewage treatment plant that has excess capacity. The.borough '
has an agreement with Hopewell Township to provide public sewerage treatment to
township residents where appropriate.

7. Comprehensive planning for this area of York County calls for development
in the mrthem section of Stewartstown Borough with public sewerage to be provided
in that area. The area south of Stewartstown Borough, in which the Barton tract lies,
has a small portion of land zomed residential, including the Barton tract, and the
Gable estate. There are 17-properties aside from the ten that intervenor wishes
to build, that are zoned residential and h-ave or could have houses on‘ )
them. The area directly south of these properties is zoned .agriculturala o develcop=
ment is currently planned in this area.

8. Amain interceptor of the Stewartstown Borough treatment plant ends |
approximately 640 feet from the corner of the Barton tractat the boundary of Stewartstown
Borough and Hopewell Township.

9. Because éf topography, connection Of the Barton tract lots to the T
Stewartstown Borough treatment system would require 1500_ feet of force main and a
pumping station.

10. The cost of public sewers to serve the ten ‘houses in the Barton tract
would be approximately $82',OOO or_$8,200 per lot. The lots were lasf sold at a price
of $4,300 per lot. The cost of on-lot systems will range between $900 and $1,500 .
per lot. .

11. The other propérties along Route 24 would not be able to comnect to the
Stewartstown Borough treatment system simply by tying into the collection system
intervenor might be required to build. Service to those properties
would require a separate gravity line and possibly a éecond putpiny station at
adﬁm cost. . ‘

12. The property owned by the Gable estate is of inestimable value because
the Gabies' father was a world rekncwned nurseryman who specialized in the hybridization

of rhododendrons and azaleas. ‘The estate property of approximately 65 acres contains
rare and original species ‘of rhododendrons £rom wlu.ch cuttings were taken and shipped
and sold all over the world. Some of the plants were started from cuttings taken from
plants in inland China that are no longer accessible to the rest of the world.

Same plantings on the estate are more than 50 years old.
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13. The Gables have no present intent to develop their property, but hope
'tocont.muetooperate it as anurseryarﬁfamandtopreserve the valuable plants
bequeathed to them by their father. -

14. In 1974 intervenor purchased the Barton tract, which had previously
received subdivision approval from Hopewell Tewnship on a plan that called for on~lot
systems. Inte:.:vemr sold lots, which it léter had to buy back because the plan was
not recorded within 90 days and the township would not issue building permits without
ancther plan approval. Intervencr then sought and cbtained the plan revision at
issmtopemﬁ.tm—'lotsystens&:theBartontract

15. Because of the Gables' objections to the Barton tract development, the
developerhastakenammberofstepstot:ytoassureﬂ:atnodanaqetothecable

A property will occur.* Intervenor has plamedfor_’ a drainage system to control nm-off. : |

Intexvenor removed two of the proposed housing sites frdntheplan S50 as to lessen
traffic on Anderson Road, which separates the Barton tract from the Gable estate,

| and to provide a drainage area. .

16. Because of the Gables' cbjections to this development and concern for
the protection of their property, DER tock special care in reviewing the develcper's
proposed planv revision to be sure that on-lot systems would comport with the depart-
ment's regulations.

17. In this case the DER took the extra precaution of'reviewing and ascer-
taining that the soils on each of these lots were in fact suitable for on-lot systems.
It was determined that six of the lots could use standard systems and that four of
the lots would use an : derobic tank with a standard tile field. In addition, enough
area exists on each lot to install a replace;rent'system in the event of any failure
of the initial system.

18. In approving this plan revision the. DER through its regional supervisory
sanitarian, Gary E. German, evaluated the envirommental impact of the proposed plan

. revision and concluded that any environmental harm to the property of the Gable estate
would be unlikely.

DISCUSSION
We have no doubt whatever about the value of the legacy that the son and
- daughters of James B. Gable wish to preserve on the estate's property. However,
we are convinced that the department exercised its discretion carefully and that there
‘was no impropriety in the department's approval of Hepewell Township's plan revision

to allow on-lot sewage systems in this development.
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_ Intervenor has raised the question of unfairmess and violation of Rule 21.21¢)(3)
of the board's miles and regulations with regard to the estate'’s contentions. It is '
true that in their notice of appeal and pre-hearing memorandum, which was prepared
by Mr. James B. Gable who is not an attorney, appellants did not raise the question
of the estate's history and vai\:e as a unique horticultural resource.. Instead, appellant
concentrated an the issue of the availability of sewage facilities in Stewartstown
Borough. We do regard that as unfair to the intervenor. However, if we saw any real
risk to the estate’s quite real treasure, we would overloock the procedural techniéality
of am’eliant's failure to raise the issue prior t.o the hearing. But we are simply not
convinced that the pmposed.on-:-lot systems on the Barton tract will endanger the valuable
pPlantings on the Gable estate property. A2Appellant assumes without proof that on-lot
septic syst—ems are an enviramental hazard. This is not so. In fact, where on-lot
systems are properly functioning and not limited by density considerations, they may
be the most environmentally satisfactory means of treating s‘eweraqe.,l In this case
the department vent. t& &ktra lengths to be sure that on-lot systems would meet the
department's regulations. In reviewing a plan re.visim, the department generally
considers a particular form of sewage treatment as an over-all concept and does not
review specific lot suitability for on-lot systems as it did here. Further, under the
Pennsylvania Sewage Facilities Act, supra,- §7,"the responsibility of permitting on-site
systems lies with the local agency. Thus, there will be a second review of the suita-
bility of each of these lots for an dn-lot system when a pemmit for each system is
soughtl '

Appellant takes the position that if public sewers are acceésible they
should be used in preference to on~lot systems no matter what the cost. BAppellant
points to a statement in a department letter that "It is the policy of this deparitment
that when public sewers are available within reasonable distances, all new developments
must be served by them". Mr. German explained that although that is generally the
department's policy, the department does not always regard public sewers as a blessing.
The extension of sewer lines may have the detrimental affect of opening an area up
for d;velopment, In the case at hand, the area south of the Stewartstown Borough line
is not scheduled for develcpment and the extension of the sewer lines could threaten
the rural nature of the area, which appellants seek to preserve. ZAppellants suggest
that other .residents of the area, including themselves, could connect to the sewer
line if it were extended. However, it appeai:'s that this would not be a simple matter
of tying into any line the intervenor might be required to build. Instead it would

require additicnal cost for another gravity line and possibly a pumping station, and

1. See BNA, Environmental Reporter, Current Develcpments, June 17, 1977, p. 271; and see
EIS, Eviroguide, DER Standards, Technical Manual for Sewerage Enforcement Officers,
chapters V, VI and VII, pp. 111:A:c:57 et seq.
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it is unlikely that the residents of the area would choose to pay the costs of publig
sewerage when they have adequately functioning on-lot systems. Appellant, James B.
Gable, acknowledged that his own on-lot system is fmctiom'ng perfectly well and
thatheoculdconnecttothepubl:.csewersbutdiosenottodosobecauseoftl'xeexpense.
The DER did ccms1der appmpnately in our view, the economic cost to the
developer of public sewers versus on—-lot systems. The department is required to
consider economics as well as other factors in considering off_icial plaaSor plan
revisions @der the provisions of the Pennsylvania Se,;raqe Facilities 2-\c‘f:.,2 Further,
the department is correct in its conclusion that if environmental harm were a signifi-
cant risk from on-lot systems, the depart:rexit would be reqm.red to disregard economics’
and require the develcper to comnect to publig. sewers,? Iére the cost of connecting
to the public sewer ' is so prohibitive as to preclude the developer from using the land
if itwerereq'uiredtosewertlﬁ tract. While appeilants mightprefer that result, we !
do not believe the department should subvert the law ho ackueve that result where it
is Sat'LSfled that -an econcmically feasible pmposal w1ll not cause any envircnmental
harm.

CONCIUUSIONS CF LAW
1. The board has jurisdiction over the parties and the subject matter of
this appeal. ’ ‘
2. The department did not abuse its discretion in approving Hopewell Township's

plan revision to its official sewage facilities plan.

2. Section 750.5(d) (4) of the Act provides:
"(d) Bvery official plan shall:
* * *

"{4) Take into consideration all aspects of planning, zoning, population
estimates, engineering and economics so as to delineate with all practical.
precision those portions of the area which commmity systems may
reasonably be -expected to serve within ten years, after ten years, and
any areas in which the prov:.smn of such services is not reasocnably
foreseeable;"

3. If, for example, the soils were not suitable for any type of on-lot system, it
would not be proper to approve the plan revision.
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ORDER
AND NOW, this 2%th day of February, 1978, the 'appeal of the estate of
James B. Gable from the department's approval of a plan revision to Hopewell Township's
sewage facilities plan to permit on-lot Vsystems on the Barton tract is dismissed and
the department's action is hereby affirmed.
ENVIRONMENTAL HEARING BOARD

Q,.‘_-e_, :,»..)E:

PAUL E. WATERS
Chairman

“Ftrare £ Beeert®
BY: JOANNE R. DENWORTH .
Member

Dol 2t et

DATED: I'ebruary 27, 1978
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
. (717) 787-3483

In the Matter of:

DOAN COAL COMPANY,

TOBY CREEK WATERSHED ).
ASSOCIATION, INC., )
) Docket No. 76-115-W
Appellant, ) ’
: ) Mine Drainage Permit
vs. ) .
) Clean Streams Law
COMMONWEALTH OF PENNSYLVANIA ) ’
DEPARTMENT OF ENVIRONMENTAL ) Surface Mining
RESOURCES, ) g'
Appellee, g
and )
)
).
)
)

Intervenor.

ADJUDICATION

BY THE BOARD:
The following adjudication was drafted by Louis R. Salamon, Esquire,
and is issued by this board with minor modifications.

Before this board is the appeal of Toby Creek Watershed
Association, Inc. ( Toby Creek ) from the issuance, by the
Division of Mine Drainage Control and Reclamation, Bureau of
Surface Mine Reclamation ( Surface Mine Bureau ), Department of
Environmental Resources ( DER - ), of a mine drainage permit to

Doan Coal Company ( Doan ).

By virtue of the issuance of this mine drainage pefmit,
Doan was authorized to construct industrial waste treatment
facilities in connection with its operation of a bituminous coal
strip and auger mining project'ln’Snyder Town;hip, Jefferson
Cbunty, Pennsylvania; and to discharge treated industrial wastes
generated as the result of such surface mining operation, into

the waters of the Commonwealth.

In its appeal,.Toby Creek raised, priﬁarily, the

following issues: 1) DER ~ failed to include, in the section

.




of said mine drainage permit in which special conditions were
imposed, a conditiom that Doan be required to comply with certain
effluent-guidelines for coal mining, published by the United
Stateg Environmental Protection Agency ( E.P.A. ) in the form

of federal regulatioms. 2) The siltation which would be created
by this surface mining project would pollute the waters of the

Commonﬁea;th to which discharges from this project would drain.

l Doan was pefmitted to intervene in this appéal by this
’board. Doan filed a motion to quash this appéal on the ground
lthat the appeal was not timely perfected and on the ground that
| Toby Creek raised no substantive violations of applicable
.stamnnri provisions or regulations therein. We denied this

motion, and on August 31, 1977, the appeal was heard om its merits

We note, at the outset, that the only testimony which
'was received at the hearing on the merits was from witnesses
called by Toby Creek, that DER and Doan were represented at
this hearing by counsel who took part therein to the extent
that each oﬁ them cross examined the witnesses, that Toby Creek
and DER filed'post«hearihg briefs and that Doan chose not to

file a post-hearing brief.

FINDINGS OF FACT

1. Doan, owned by David G. Doan, is engaged, inter alia

|

H

iin the business of bituminous coal surface mining. It operates

,an office in Reynoldsville, Pennsylvania.
1

2. DER , through its Surface Mine Bureau, is the

Jadministration of those sections of The Clean Streams Law ,

"Act of June 22, 1937, P.L. 1985, as amended , 35 P.S. §691.1 et
iseq. which relate to the operation of coal mines, including the
'discharge of industrial wastes generated by the operatiom

i

.proposed by Doan. DER ',  through its Surface Mine Bureau, is
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also responsible for administering those regqulations, adopted by the
Environmental Quality Board of Pennsylvania, which were adopted
pursuant to The Clean Streams Law , supra , and which also relate

to the .operation of coal mines.

3. Toby Creek is a non-profit Pemnsylvania corporation
of approximately.500 members who reside primarily in Clearfield,
Elk and Jefferson Counties;.in Pennsylvania. Toby Creék is .
éoncérﬁed with the water quality of ;treams in a 110 sqﬁare-mile

area of Elk and Jefferson Counties.

4. On March 23, 1976, the Surface Mine Bureau of DER
received from Doan an application on forms provided by DER ,
for a permit approving the discharge of industrial wastes and
mine drainage pursuant to The Clean‘Streams.Law , supra, ( mine

drainage permit ).

5. In said application it was disclosed that Doan sought

to remove coal by the methods of strip mining and auger mining
from an area situate in Snyder Toquhip, Jefferson County,'
Pennsylvania. According to the contents of this application, the
ground.surface area to be affected by this mining would be 30.11

acres.

6. Toby Creek registered its opposition to the granting
of the requested permit in a letter to DER dated May 20, 1976.
The concern manifested by Toby Creek was with regard to the
pollutional effects which siltation, generated as the resﬁlt of

this surface mining operation, would have on the receiving streams

‘to-wit, a tributary to Rattlesnake Creek and Rattlesnake Creek

itself.

7. Sediment, including silt, are soils and other
surficial materials which are trahsported by surface waters to
streams as the natural effect of erosion. Erosion occurs at a
much greater rate when land surface is disturbed by the activities

of man, a prime example of which is surface mining of coal. The




process by which sediment is deposited on stream bottoms is known

as sedimentation.

8. One method designed to limit sedimentation'which
results from the surface mining of coal is the excavation of
basins, called sediﬁentation or settling basins. Such basins
are located and sized so as to enable the sediment generated
as thé result of the surface mining operation to flow into such
basins. The water containing this sediment is impounded and
&ecained in these basins. The sediment settles to the bottom
of these basins during this detention period and, the goal ié
to have the receiving streams receive a great deal less
sedimentation than that whiéh would flow thereto without such

treatment.

9. 1In its application for said Clean Streams Law
mine drainage permit, Doan provided a picture of three settling
basins which it proposed to excavate in connection with its

surface mining project.

10. 1In its application for said mine drainage permit,
Doan disclosed the volume of zach of two of the three settling

basins which were proposed.

11. The volume of these two settling basins, expressed
in cubic feet, was determined by reference to the following

formula: .V=A I C + é—%—g .

A. The letter "A" in said formula refers to area

drained. Doan included in the area drained the following areas:

(1) "The open pit area", containing 120,000

square. feet.

(2) The area between the highwall of the
mine and the point where a diversion
ditch (designed to intercept the flow _

of surface water which would ordinarily
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flow towards the open pit and tb carry
it around the.pit) would be constructed,
called the "highwall diversion area",

containing 150,000 square . feet.

(3) "The speoil area', containing 90,000

square feet.

- B. The letter "I" in said formula refers to the most

intense rainfall which could be expected in the area for_a

twenty-four hour period, expressed ds a fraction in said formula.

C. The letter "C" in said formula refers to the
velocity and amount of soil runoff which can be expected to

constantly occur in the area, expressed as a constant figure.

12. The volume of these two settling basins, reached
as the result of the above-descriﬁed formula, was set forth in

said application as follows:

Primary hasin 14,445 cubic feet
Secondary Basin 13,001 cubic feet
TOTAL 27,446 cubic feet

T If it is assumed that the third basin, for the volume
of which no calculations were set forth, would be a secondary
basin, and if it is assumed that the volume of this third basin
would be 13,001 cubic feet, the total projected settling basin
volume for this surface mining operation would be 40,447 cubic

feet,

13. The formula for determining the volume of the:

settling basins in this surface mining project, as contained in

!the application for said mine drainage permit submitted by‘Doan,

was identical to the formula utilized by the Surface Mine Bureau

for such purpose at the time when it received this application

dand for several years prior thereto.




14, On July 29, 1976, ©DER issued Mine Drainage
Permit No. 38A76sM3 to Doam, pursuant to its said application.
Appended t; and made a part of this permit were numerous DER
standard conditions accompanying permiﬁs authorizing the
operation of coal mines, including a condition that no silt
shall be conveyed or deposited to the waters of the Commonwealth.
1l Also appended to and made a part of this permit Qeze fourteen
special conditions. Two of these special conditions which have

particular relevance to this proceeding are as follows:

"3. Prior to the activating of this mining
operation, the applicant shall construc@ treat-
ment facilities and settling basins in accordance
with the specifications coﬁtained in the mine
drainage application and the attached detailed
plans. All facilities shall be inspected and
approved by the District Mine Inspector prior

to the activation of mining."

Additional Special Conditions:

"2. Any discharge from settling basins
designed for siltation below the toe of spoil
shall have a pH between 6.0 and 9.0 and an
iron concentration of less. than 7.0 ppm.
Collection basin shall be of sufficient
dimensions to insure siltation shall be kept

to a minimum at all times."

15. ©On September 21, 1972, the Environmental Quality
Board 6f Pennsylvania adopted erosion control regulations, under
The Clean Streams Law , supra which apply to earth moving
activities, including surface'miniﬁg. These regulations, which
were effective on October 21, 1972, are contained in Chapter 102,
Rules and Regulations, Department of Environmental Resources, 25

Pa. Code, Ch. 102.
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16. In Section 102.23 (d) (1) of Chapter 102, supra ,
25 Pa. Code §102.23 (d)(1), control Facilitigs - Sedimentation
asing, it is provided as follows:

"102.23. Control Facilities.

(d) Sedimentation Basins.
(1) A sedimentation basin shall have a
capacity of 7,000 cubic feet for
each area of project area tributary
to it and shall be provided with a
24~inch freeboard."
17. The term "project are# tributary to it"
(sedimentation basin) as set forth in 25 Pa. Code §102.23 (d) (1),
supra is not defined in any regulation to which the attention of

this board has been directed.

18. 1If the éerm "project area tributary to the
sedimentation basins' encompasses the sum of the areas of the
open pit area, the highwall diversion area and the spoil area
of Doan's surface mining operation, the project area tributary
to Doan's sedimentation basins is 360,000 square feet, or

8.264 acres. If the project area tributary to these sedimentation

basins is 8.264 acres, the total volume of Doan's sedimentation

[Ibasins must be 57!848 cubic feet, pursuant to the provision

}

il contained in 25 Pa. Code, §102.23 (d)(1l), supra.

i
I 19. In October, 1976, the United States Environmental

i

E'Protectibn Agency ( E.P.A. ) published a book entitled "Erosion
;;and Sediment Control, Surface Mining in the Eastern U.S." In
:éthat publication there is set forth, inter qiie, information,
!data and calculations as to the design of sediment basins which
are sufficient in area and volume to achieve a discharge of
totél susfended solids therefrom which is not greater than

70 mg./1 (milligrams per liter) in any one day and in order to

create a situation whére the average of daily values for total

|
|
i
|
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suspended solids so discharged for 30 consecutive days shall mot

exceed 35 mg./1.

20. Toby Creek attempted to determine, by reference to
this E.P.A. publication, the total volume for basins to be
utilized in this surface mining project necessary to achieve
that degree of settlement and storage of sediment. which would
be required in order for Doan to discharge effluent Eo_the waters
of the Commonwealth the total suspended solids content 8f which

was within the limits set forth in finding of fact no. 19, infra.

21, In attempﬁing to reach such total volume figure
Toby Creek utilized the data as to the area of the open pit, as
to the area ofvthe highwall diversion area and as to the area of
‘the spoil area supplied by Doan; Toby Creek also utilized data
-as to rainfall intensity in Jeffefson County, Pennsylvania,
supplied by the United States Department of Agriculture ( U.S.D.A.
Toby Creek also utilized data as to the degree of slope and as
to the\nature and content of the soil in thé particular area to
’bé surface mined by Doan, supplied by thé U.S.D.A. Together with
this data, Toby Creek utilized material contained in said
publication as to velocity and amount of expected soil runoff.
When this data and material was utilized in a calculation as set
forth in said publication, Toby Creek reached the conclusion that

such basins should have a volume of 141,672 cubic feet.

22, The calculations and procedures with regard to

basin volume in said E.P.A. publication were not regulations and

ithey were in no wise handatory design criteria for settlement and

Estorage basins. These calculations and procedures are a
i :
hcompendium of generally available engineering formulas and data.

i

I 23. Om May 3, 1976, E.P.A. promulgated interim final
, ;

regulations in which effluent guidelines and standards were
established with regard to discharges from, inter alia, bituminous

coal mines. These interim final regulations were published in

Vol. 41, Fed. Reg. No. 94, pp. 19832-19843. In Subpart C - Acid

| .
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or Ferruginous Mine Drainage Category, §434.32(a), 49 CFR §434.32
(a), the following effluent limitations were established after
applicaﬁ;on of the best praéticable control technology available:
Effluent Characteristic Maximum. for Average of daily

any 1 day values for-30

congecutive days
shall not exceed

Total Iron : 7.0 mg./1 © 3.5 mg./1
Dissolved Irom . 0.60 mg./1 0.30 mg./1
Total Manganese 4.0 mg./1 2.0 mg./1l
Total Suspended Solids  70.0 mg./1 .35.0 mg./1
pH - Within the range 6.0 to 9.0

For existing soﬁrces. these‘effluencvlimitations were to be
achieved not later-ﬁhan July>l, 1977. On April 26, 1977, E.P.A.
amended §434.32(a), supra , to the extent that the effluent
limitation with regard to dissolved iron was deleted. See Vol.

42, Fed. Reg., No. 80, p. 21385, 40 CFR §434.32(a).

24. These E.P.A, promulgated regulations, in which‘
said effluent limitations were provided, were not expressly made
binding upon Doan by DER when Doan received its said mine

drainage permit.

25. On June 28, 1977, the Environmental Quality Board
‘fof Pennsylvania adopted an amendment to the existing waste water
treatment requirements which had been contained in 25 Pa. Code,

§95.1. ‘In this amendment, it was provided as follows:

CHAPTER 95. WASTE WATER
TREATMENT REQUIREMENTS

§ 95.1 General Requirements

(a) Specific treatment requirements

and effluent limitations for each waste
discharge shall be established based on

the more stringent of subsecticn (b) of this
section, the water cuality criteria specified in
Chapter 93 of this Title (relating to. water quality
criteria), the applicable treatment requirements and
effluent limitations. to which a discharge is subject

a1




under the Federal Water Pollution Control Act, as

amended (33 U.S.C. §§1251 et seq.} or the treat-

ment requirements and effluent limitations of this

Title, ) N

26. The E.P.A. promulgated regulations and the

effluent limitations set forth therein, described in finding of
fict mo. 23, infra were promulgated under the Federal Water
Pollution Control Act, supra , 33 U.S.C. §§1251 et seq. As such,
in adopting the amendment to 25 Pa. Code §95.1, supra the
Environmental Quality'Board was expressly making said federal

effluent limitations applicable to coal mines in Pennsylvﬁnia,

including surface mines.

DISCUSSION

There can be no question that sediment, including silt,
produced as the result of any earth moving activity and discharged
to the waters of the Commonwealth can seriously contaminate those

waters and adversely affect the quality of those waters.

It is clear that silt generated as the result of
Pennsylvania surface mining operations is a serious threat to
the waters of this Commonwealth. Silt is expressly included in
the definition of the term "industrial waste'" contained in

Section 1 of The Clean Streams Law , gupra, 35 P.S. §691.1.

It cannot be argued that DER was wmaware of the

potential pollution problems comnected with the discharge of

sediment, including silt, produced as the result of the surface
mining of coal. Two examples of the concern manifested by DER
in this regard are the limitation which DER imposes as to

the length of open cuts and the requirement of prompt backfilling

land planting.

Another significant manifestation of the concern of
DER - with regard to the problem of sedimentation in connection
with a surface mining operation is the requirement that a surface

mine operator must set forth in his application for a mine
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drainage permit specifications for sedimentation or settling
basins sufficient in area and volume to enable the sediment
generated as the result of the surface mining operation to flow
into suych basins,‘to settle to the bottom thereof and to be

stored therein,

In the application for thé mine drainage permit, the
issuance of which is the sﬁﬁjggt matter of this appeal, Doan
indicated that it would provide three such basins in connection
with its surface mining operation. Doan supplied to DER the
data which it used to determine what it believed to be the

appropriate volume for two.of the three proposed basins. This

‘ ATIC
3

Jithe result of the application of such equation, Doan determined

data was made part of an equation, V=A I C + , and as

the volume for two of the three proposed basins.

'We have described the componénts of this equation
in.det:ail in finding of fact m. 11, infra. In summary, the
component factors thereof are the area to be drained (A), the
intensity of rainfall on the area to be drained (I) and the soil

runoff constant (C).

The origin of this equation is unknown, but it is clear
that this equation was universally used by DER in its
determination as to the appropriate volume for settling basins
to be excavated during a surface mining operation at all times

material to this proceeding.

By its utilization of data and by its utilization of
this equation, Doan disclosed to DER that two of its settling
basins would have a volume of 27,446 cubic feet. If we assume
that the third basin, for the volume of which no calculations
were set forth, would have no less volume than the smallest of
the two basins for which calculations were set forth, the volume
for the three settling basins to be excavated in connection with-

Doan's operation would be 40,447 cubic feet.

An




It must bevassumgd, by reason of the faet that DER
issued a mine drainage permit to Doan for this surface mining
operation, that - DER' was satisfied with the settling basin

aspect of Doan's applicatiom.

Toby Creek, which had, during the DER = permit review
process in this matter, directed a written objection to the
granting of this permit to the Surface Mine Bureau on the Easis
that a severe siltation problem woqld oceur to the waters of
the Commonwealth if this permit ﬁe:e.issuedi.,was not satisfied
with these settling basins as set forth in the application and

as approved.

Toby Creek presented testimony, during the hearing on
the merits in this matter, that these settling basins were not of
sufficient capacity to meet the requirements contained in Chapter
102, Rules and Regulations, Department of’Environmental Resources,

Erosion Control, 25 Pa. Ca@e. Ch. 102.

Before we review the specific allegations made by ToBy

Creék with regard to a violation of chapter 102, supra, it is

necessary for us to determine whether these erosion control
regulations are applicable to surface mining of coal. The answer

to this question is, quite clearly, yes.

Chapter 102, supra,  was adopéed by the Environmental
Quality Board of Penmnsylvania, under The Clean Streams Law ,
supra on September 21, 1972: :it became effective on October 21,
1972. |

q o ,

In Section 102.10 of Chapteréégg, supre, 25 Pa. Code
§102.10, it is provided that the purpose of this chapter is,
inter alia, to control accelerated.erosidén and the resulting
. w ® - . N

‘.'!:r.".;"‘-..-d y -
sedimentation of waters of this éommonwealth thereby preventing

pollution of such waters from sediment,
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In Section 102.11 of Chapter 102, supra Pa. Code
5102 11, it is provided that the provisions of said chapter
impose requirements on earth moving activities which create

accelerated erosion.

In Section 102.13(4), of Chapter 102, suprqg, 25 Pa.
Code §102.13(4), the term "earthmoving activity" is defined as
"any construction or other activity which disturbs the surface
of the land including, but not limited to, excavations, embank-
ments, land development, subdivision development, mineral
extraction ‘and the moving, depositing or storing of sail, rock
or earth.” (Emphasis added).

Finally, in Chapter 77,,Ruies and Regulations, Depart-
ment of Environmental Resouroes, Mining, Subpart D. Requirements
Aocompanying Permits Authorizing the operation of Surface Coal
Mines, Section _77.92 (e)(1l), it is provided, inter alia, that

the permittee must take all necessary precautions to prevent

tle discharge of avoidable silt into the receiving stream as
required by the "current Erosion and Sedimentation Control

Regulations of the Department.”

Toby Creek directs our attention to the provisions
contained in Section lOé.ZS(d)(l)’of Chapter 102, supra, 25 Pa.
Code §102.23(d)(1),‘as follows:

"'§102.23. Control Facilifies

kd) Sedimentation Basins
(1) A sedimentation basin shall have a

capacity of 7,000 cubic feet for each

area of project area tributary to it

and shall be provided with a 24~-inch

freeboard."

_ Toby Creek concludes that to be in compliance with

this section, Doan should have bqgﬂ.reguired td’excavate settllng
basins the total volume of which is 57,848 cubic feet. The method
by which this conclusion was reached is as follows: In its

calculations to reach settling basin volume, as contained in its
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application for this mine drainage permit, Doan used the
equation V= A I C + é—§=g. The "A" in this equation means area
drained. Doan determined the area of the oﬁen piﬁvarea. of the
highwall diversiqn area and of the spoil area, and each‘separate
area was utilized in the eqﬁation in order to reach the total
vo;ume needed. Toby Creek added these separate areas, converted
the sum of these separate areas — 360,000 square feet ;- into

| acres — 8.264 acres — multiplied 8.264 acres by 7,000 cubic
feet, and reached the conclusion that the total vélume of Doan's
settling basiﬁg should be 57,848 cubic feet; pursuant to the
provisions contained in 25 Pa. Code, §102.23 (d)(l), supra, or
more tﬁan 17,000 cubic feet in excess of the total settling

basin velume proposed by Doan and approved by DER.

Unfortunately, the term “project area cribucary" to
sedimen; basins is not defined in Chapter 102, supra, or in any
other statute or regulation to which our attention has been
&irected. 1t wﬁuld be logical to assume that this term would
. refer to any land, disturbed by surface mining, Qediment from
which would drain to these settling basins. On the other hand,
the term could be broader in scope and could refer to all "land
affected" by surface mining as the term "land affected" is defined
in Section 2 of the Surface Mining Conservation and Reclamation
Act Act of May 31, 1945, P.L. 1198, as amended , 52 P.S.
§1396.3.1 :

» lThe definition "land affected", as contained in Section 2
of the 3Surface Mining Conservation and Reclamation Act, supra ,
52 P.S., §1396.3, is as follows:

" 'Land affected' shall mean the land from which the mineral is
.removed by surface mining, and all other land area in which the
natural land surface has been disturbed as a result of or incident
to the surface mining activities of the-eperatotr.,, jncluding but
not limited to private ways and roads appurtenant to any such area
land excavations, workings, refuse banks, spoil banks, culm banks,
tailings, repair areas, storage areas, processing areas, shipping
areas, and areas in which structures, facilities, equipment,
machines, tools or other materials -or:iproperty. which result” from
or are used in, surface mining operations are situated."
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Even if this board would be inclined to adopt a
definition of the term "project area tributary" to sediment
basins in connection with a'surface‘coal mining project, we could
not arrive at a proper figure for total acreage applicable in this
case, on the state of the recofd before us, unless we adopted

the 8.264 acre figure to which reference has been made above.

We are reluctant to provide a'definitiqn of this term
at this posture. We deem it to be necessary for ©DER , the
agency which administers the provision in which this term is
contained, to study this matter further and to provide its
administrative and technical insight thereto. If, in the future,
there is a dispute as to the meaﬁing of this term, which reaches
this board, we will review.the question of the meaning of "project area
tributary”.

In a very candid statement contained in its post—hearing

brief, DER admits that it never considered the provisions
contained in 25 Pa. Code, §102.23(d)(l) when it reviewed this
application aé it pertained to settling basin volume. DER
ddmits that this was error and we agree. DER gtates, by
implication in its post-héaring brief, that it has reached no
conclusion as to the meaning of the term "project area tributary"
to sediment basins in connection with a surface coal mining
project. Finally, DER submits that we should remand this

matter to DER for a reconsideration of this permit applicatiom.

Although we are reluctant to, in effect, penalize Doan
by delaying the commencement of-its surface coal mining project,
lwe see ﬁo alternative but to remand this matter to DER . for a
prompt consideration of the effect of the provisions contained
{in 25 Pa. Code, §102.23(d)(1l) on the volume of settling-basins

necessary in this project; This regulation has the force of law,

is as binding as a statute and there must be compliapee with it.

[ S -

l: See Rostosky v. Commomwealth of Penmnsylvania, Dept. of Environmental Resources,
iza Pa. Cam. Ct. 478, 364 A2d 761 (1976). D e
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We cannot determine whether there has been such

<

compliance at the presefit posture of this mattet.z

‘The second issue raised by Toby Creek is that DER
failed :ovinclude, in the section of the mine drainage permit
issued to Doan in which special conditions were imposed, a
condition that Doan be required to comply with the effluent
guidelines and standards-for coal mines contained in 40 C.F.R.,
§434.32(a), which we have reproduced in our finding of fact no.
23, infra. o

These effluent guidelines and standards, which are
federal regulations adopted pursuaﬁt to Sectioms 301 and 304(b)
and (c) of the Federal Watér Pollution Control Act, as amended,
133 U.S.C., §§ 1311 and 1314(b) and (c) and have been binding in
Pennsylvania. . DER should have, at the very least, included
these guidelines, or effluent iimitations in the "special
‘conditions" section of the mine drainage permit issued to Doan.
See Section 510 of the Federal Water Pollutionm Control Act, as
amended, 33 U.S., §1370; American Frozen Food Institute v. Tmirz;
537 F.24 107, (C.A.D.C., 1976). DER can remedy this errocr
in any amended permit issued to Doan following the remand which .

we have ordered.

-

zAt the hearing on the merits of this appeal, Toby Creek

produced an E.P.A. publication entitled "Erosion and Sediment
Control, Surface Mining in the Eastern U.S." In that publication
there is set forth, inter qlic , information, data and calculations
as to the design of sediment basins which would be sufficient in
area and volume to achieve a discharge which would, as to total
suspended solids, meet certain federal effluent guidelines
which will be hereinafter discussed. Toby Creek determined, by
reference to this publicatiom, .the total volume for the settling
basins in this surface mining project necessary to achieve that
degree of settlement and storage of sediment which would be
required to cause a discharge which would meet said federal
effluent guidelines. Toby Creek reached the conclusion that such
total volume should be 141,672 cubic feet. The calculations and
procedures utilized in said publication.were not. reflected in any
applicable statute or regulation. They were merely a compendium
of gemerally available engineering formulas and data. While we

do not suggest that DER should require Doan to design and
excavate settling basins to achieve a total volume of 141,672 L
cubic feet, we would urge DER ¢ to analyze .this E.P.A. publicatio
to determine whether the information contained therein is
appropriate for use in Pennsylvania. This study 'is, perhaps, made
more appropriate by virtue of the enactment of the Surface Mining
Control and Reclamation: Act: of 1977, P.L. 95-87, 30 U.S.C. 1201

et seq., with its new requirements with regard to all aspects of
surface mining.
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In its post-hearing brief, ©DER called our atteﬁtion
to yet another reason why, in its judgment, this matter should be
remanded. DER refers.to'. the requirement, éontained in 25 Pa.
Code.v§102.14. that an entity engaging in earthhoving activities
in this Commonwealth ‘is required to have an erosion and

sedimentation control plan, the content of which -is- described

'in 25 Pa. Code, §102.15. DER indicated that it did not

require Doan to have such a plan as a prerequisite to the:

| issuance of this mine drainage permit, — which appears to be

the case = and that such omission is violative of said regulation

While we agree that it was entirely éppropriate for
DER to require Doan to have in existence an erosion and
sedimentation control plan as a prerequisite to the issuance of
a mine drainage permit to Doén. we are aware that Doan is also’
subject to the permit requirements as contained in Section 5 of
the Surface Mining Conservation and Reclamation Act, 52
P.S., §1396.4. It may veiy well be that Doan would have been
required to submit such a plan to [ER as a prerequisite to )
the issuance of a surface mining permit under this last mentioned
statute, rather than as a prerequisite to the issuance of a mine
drainage permit under The Clean Streams Law , It is our
understanding of DER policy and procedure that the surface
mining permit is issued subsequent to the issuance of the mine
drainage permit. The two étatutes overlap and we do not wish
to bind - DER or an applicant for these dual permits to a
procedure which will result in unnecessary duplication of effort.
So long as it ismade clear thaF'Dogp is required to have an
erosion and sedimentation control plan'whicﬁ complies with the
above-cited regulations prior to the commencement of mining, we
will not disturb the practice and procedife of 5§R:’ In any
case, this situation can easily be resolved during the period

when this matter is with DER on Témand.
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Toby Creek has convinced us that there was an error
with regard to the method by which the volume of the settling
basins proposed by Doan was calculatéd and determined. In the
resolution of this error, Doan might be required to significantly
"expand the volume of its settling basins. Toby Creek has also
convinced us that federal effluént limitations Qﬁst be included
as a condition to any amended permit issued to, Doan. The effect
of the imposition of these effluent limitations on Doan could be
that the entire discharge treatment plans of Doan could be

significantly altered.

We are determined that there should be a prompt resolution
of this matter. It is for this reason that we will place a time
limitation as to the review of this matter on remand. - We will also

retain jurisdiction of this matter.

We urge Doan and DER to immediately begin the
exchange of information necessary for a review of this matter in
accordance with the findings and conclusions- contained in this

adjudication.

Doan and DER are directed to keep Toby Creek fully
apprised of all developments in this matter, including, but not
| lLimited to, the issuance of an amended mine drainage permit

to Doan.
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CONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and

the subject matter of this appeal.

2, The provisions contained in Chapﬁer 102, Rules and
Regulations, Department of ?nvironmental’Resources, Ero;ion
Control, 25 Pa. Code, Ch. 102, are applicable to projgcés wherein
a mine drainage permit 1s sought in connection with the surface
Amining of coal and are bindiﬁg upon UER. and Doan.

3. In issuing this mine drainage peﬁmit to Doan,
DER failed to consider the directives contained in Section
102.23(d) (1) of Chapter 102, supra, 25 Pa. Code, §102.23(d)(l),
which relate to the manmer in which the volume of sedimentation

basins is determined.

kh. The meaning of the-term "project area Cributgry“to
a sedimentation basin, as contained in 25 Pa. Code, §102.23(¢(d) (1),
is not disclosed in any applicable statute or regulation to which
the attention of this Loard has been directed. Until this term
is defined, it is impossible to calculate the volume of the
sedimentation basiné which Doan must excavate in order to be in

compliance with the provisions of 25 Pa. Code, §102.23(d)(1).

5. DER , the agency of this Commonwealth which has
the duty to administer the provisions contained in 25 Pa. Code,
§102.23(d)(1), should be afforded the opportunity to provide a
definition of said term and to_épply said definition to the

. - *

instant matter.

6. The effluent guidelines and standards, which are
federal regulations, and which are contained in 40 C.F.R.,
§434.32(a) are applicable to projects wherein a Clean Streams Law
mine drainage permit is sought in comnection with the surfacé

mining of coal and are binding upon DER and Doan.

R




7. 1In issuing this mine drainage permit to‘Doan,
. DER failed to consider said federal effluent guidelines and

standards..

8. DER should be afforded the opportunity to
include said federal effluent guidelines and standards in any
‘amended mine drainage permit which maf be issued to Doan and
to review the entire application of Doan to determine the
effect of said federal effluent guidelines and standards upon

this entire application.

9. This matter should be remanded to TIER for
consideration of those matters to which we have addressed ourselves

in this adjudication and in these conclusions of law.
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ORDER

AND NOW, this 3lst day of  March , 1978,

the appeal of Toby Creek.Whtershed Asgociation, Inc. from the
issuanée by the Commonwealth of Pennsylvania Department of
Environmental Resources of Mine Drainage Permit No. 38A765M3 - to

Doan Coal Company is sustained in part. Mine Drainage Permit No.
38A765M3 is hereby rescinded.

It is further ordered that this matter is hereby
remanded to said department for a period not to exceed sixty (60)
days, during which period said.department shall: 1) Apply
the provisions contained in Chapter 102, Rules.and Regulations,
Department of Environmental Resources, Erosion Control, 25 Pa.
Code, Ch. 102, to this matter as they are reléﬁanc hereto, and
in particular the provisions.éontained»in Section 102.23(d) (1)
of Chapter 102, 25 Pa. Code, §102.23(d) (1) which relate to the
manner in which the volume of sedimentation or settling basins
for this surface mining project should be determined, which
provision is relevant hereto; 2) Apply the effluent guidelines
and standards contained in 40 C.F.R., §434.32(a) to this matter .
and aasesé the entire-application of Doan Coal Company for said
mine drainage permit in view of the applicability of said

effluent guidelines and standards thereto.

It is further ordered that this board shall retain

jurisdiction in this matter.

ENVIRONMENTAL HEARING BOARD

Q——a cn.)x"

PAUL E. mm-:Rs.

(=4

JOANNE NWORTH, Member

DATED: March 31, 1978 , y '
: THOMAS ‘M. BURKE, Member
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 COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harsisburg, Pennsylvanis 17101
(717) 787.3483

. Docket No.. 76-086-W

ERGLES' VIEW LAKE, INC. . .

' Pennsylvania Sewage Facilities
Act

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and WILLIAM H. COHEA; et gl., Intervernor

ADJUDICATION

BY: Paul E. Waters, Chaim; APr:Ll 4, 1978

This matter comes before the board as an appeal from the DER's dendal

of an Act 537 plan revision to allow appellant to develop, for housing purposes;
a tract of more than 900 acres ¢n a scenic mountain in Monroe County, Permsylvania.

The applicaticn was made to both Stroud and Monrve Townships inas-
mach as the project would cross township lines, and‘altkm\g'htheya;pmvedthe
plan, the DER has-declined approval because the development proposes to use on=
lot sewage disposal in an area which it deems to be unsuitable for a number of
reasons, including the soils.

FINDINGS OF FACT

1. The appellant in this case is Eagles' View Lake, Inc. which is
themmerofatmctoflardlocatedontheborderofpbrmoeandﬂorﬂaanpton
_Counties in Stxoud and Hamilton 'I.bvmsh:.ps.
2. 'I‘heappealanses fzmthedlsappmvalbythenepartnentofﬁ:mnxom
mental Resources of sewage facility plan revisions submitted by Hamilton and
Stroud Townships, Monroe County with refererice 5 5Ppellant's’ ¥8nd.””
" Appellant proposes hodevelop:.ts la.ndbyéubdiv:.ding:.tmhclots
of one-half acre or more in size and sellmg the: lots as sites for mnsfzuct.lon
of famly dwellings.
4. In December 1974, appellant -contacted representatives of the [ER's
Monrce County office to discuss a method of sewage disposal for the Eagles'

View development proposed by the developer.  The proposal was to utilize sub=



surface sewage disposal systems.

5. On March 17, 1975, the supervising sanitarian for the DER's
Monroe m@w office gave a reply to the December, 1974 proposal in which he
saiciﬂaatappmvalofsubstmfacesystenscouldonlybegivmionaninmrim
basis and that provision would have to be made for a replacement central sewer
system. The reasons given for this position were the prevalence of marginal
and wsuitable soils, the density of the proposed development and the eventual
degradation of groundwater from nitrates which would be caused by the develop-
ment.

.6. On approximately April 15, 197S,appellant retained J. Donald Ryan
top:epareandsuhnitdataonsoxlsandgeolcgyatthesztemordermsat;sfy
the DER's sewage facility plaming regulations..for arr-lot sewage.

. 7. On November 20, 1975, a sewage facilities plan revision for
Sections B through G of the Eagles' View development was submitted to the DER
by Hamilton Township. This plan revision was accampanied by inter alia, a
report by J. Donald Ryan on soils and groundwater geology. )

8. On February 13, 1976, the IER acknowledged receipt of a plan
revision for the remaining section of the development which was submitted by
Stroud Township. '

9. The official date for the commencement of the 120-day review
period was then established by the DER as Februsry 13, 1976, for both plan .
revisions.

_ 10. On June 10, 1976, before the expiration of the 120-day review
period, the DER denied approval of the plan revisions. .

1l. The DER's planning module for land development is a form which
must be filled out and submitted to the DER by an applicant for a sewage
facilities plan revision for a new subdivision. This form, adopted by the
CER after the Ryan Report was prepared, calls for detailed information re-
garding soils.

12. In its submission to the DER and :Lts prwenfauon of its case
before the board, appellant relied heav:.ly on Dr. J. Donald Ryan, a geologist,
for information on the nature ¢ka the soils on the site.

13. Dr. Ryan concluded after investigatiGh and tééttﬁg that 80 to
90% of the soils on the site are suitable for some type of subsurface sewage disposal
system. He attached a map to his report, partly prepared.by him, Which pur-
ported to map the areas of unsuitable or marginally su:.table soils on the site.

14. Dr. Ryan's soils work primarily consisted of the following:

(a) taking a soils map, which was derived from Soil Conservation Service (SCS)

maps, and loc§tin3g on it sites for 25 backhoe pegt .Dits:

(b) 10cating the
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sites in the field: -(;) examining the soil of respective test pit profiles;
(@) making conclusions as to local soil suitability based on his examinations
{e) extrapolating as to suitability of soils on other areas of appellant’s
land; and (f) reporting on his findings.

- 15. DER did not observe any open test pits at the site. The sole
occasion on which a DER soil scientist went to the site to examine soils was
in Decenber 1974, but the test pits dug prior to that time were already closed.

16. Dr. Ryan acknowledged a swampy area in the central portion of the
property but did not measure or map its extent in his report. In
Ktstimny, he i.ndicabed'it-was approximately in the same place as the proposed
Eagles® View Lake and he drew a cirele so indicating. Subsequent measurement by
a DER witness of the swampy area, based on examination of aerial photographs,
showed that the swampy area was considerably larger than Dr, Ryan indicated.

17. De. Ryan entirely failed to report on several areas deemed by
the DER to be wnsuitzble soils en subdivided portions of the tract. These in-
cluded areas of steep slopes and extensive boulder fields which were found by
the DER witnesses who walked over portions of the site.

18. Although the plarning module specifically states that the applicant
mist submit "results of percolation tests which are representative of the general
percolation trends, including depths, dates and rates®, no percolation tests
were conducted by appellant and submitted to the DER. |

e - '19.». The use of subsurface sewage disposal systens on lots of less
than one acre creates a threat of contam.natzm of gromdwater frem nitraﬁes
in septic tank effluent under certain water table conditions.

20. Nitrates are compounds of nitrogen and oxygen which form in septic
effluent as a.mult of decomposition of ammonia, organic nitrogen and other
organic canpamds present in dcmestzc sewage vmstes

21. The amount of nitrates in septic effluent varies. Published re-
search data shows a range of from 20-p_a'rm per million to 121 parts per milliion,
expressed as N, An average value, cmrpm:ed by elnmnatmg the highest and lowest
values and averaging the remainder, is 65 parts per million.

22. Nitrates are hermful to human healtH:™ The present United States
Public Health Service standard forn@trat&sindrinkingwateris 10 parts per

23, Excess loading of nitrates frcm subsurface sewage disposal systems,
or other sources, coupled with insufficient dilution from rainfall recharge,
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can-cause levels of nitrate concentrations in’ gmmdwater to exceed the public

24. A limited amount of removal of nitrates from septic effluent does
take place in the soil by a process called "denttri ficatian”.

25. The Applachian Trail is a 2,030 mile continwus foot path from
Maine to Georgia. It has been designated a National Scenic Trail, pursuant to
P. L. 90543, 82 Stat. 919. Its route has been officially established by the
U. S. Department of the Interior, 60 Fed. Register 19802, et seq., October 9, 1971.

~ 26. The Applachian Trail passes throughthepmposedﬁ‘agles' View de~
velopment from the northeastern corner to the souttmtem corner.

27. The DER contends that this proposed development is likely to have
an adverse effect on the Trail.

= 28. Appellants have obtained final subdivision approval and final
plans are recorded in Monroe County, pﬁrsuant +o the Municipalities Planning
Code. Appellants had to camply with two sets of subdivision regulations, process
plans with two planning agencies (Monroe County and Stroud Township Planning
Conmissions) and obtain final approval from officials of both townships.

29. The consulting engineers conducted preliminary soil investigations,
consisting of ten test pits and concluded that about 80% of soils on the site
were suitable for on-site subsurface disposal by conventicnal or alternate
systems under the requlations and standards. On the basis of‘the.i.r soils investi-
gation and advice from local mmicipal officials, the consulting engineers
recormended the construction of a central water supply system and sewage dis-
posal by on=site systems. Subdivision plans were filed and approved on this
basis. V

30.  Subdivision plans were filed initially with the Monroe County
Planning Cammission on December 21, 1972. Various revisions to the plans were
required as a result of the review by the Monroe County Planning Commission and
its consulting engineers, which J.rx:luied a site inspection. Final subdivision
approval vas obtained for Sections B to G, inclusive (Hamilton Township) on
August 11, 1975, and for Section A (Stroud Township) on February 4, 1976. As a
result of the site investigation by Monroe County Planning édhﬁssioh and its
consultant, 20 lots were excluded from subdivision §ppmval because of drainage
and soil limitations for on-site sewage disposal gnd the final plans are noted
accordingly; thus, the subdivision contains only '/;06 lots as finally approved.

N

- 47 -



e 3. DroRyanobtainedguidancefmnthemRincom!ectionwithhis
work. He met with Dr. Loughry and Mr. Osgood of the DER's technical staff
to discuss the type of investigations desired by the DER. He discussed the
sumber of test pits that would be required with Dr. Loughry and they agreed
that 25 would be adequate. On the nitrate questiom, Dr. Loughry and Mr. Os=
good suggested that hie meke a quantitative analysis of the total nitrates that
may be transportsd to the groundwater by estimating the total nitrate concentra-
Iticms in septic tank effluent and anticipated dilution. '

32. Asre;uestedbytheum,-theRymsmdy‘alsoconsid&edthegmm=
water geology of the site and a gquantitative determination of the potential
nitrate leading. He found that the predominate rock formation beneath the site
wag the Shawangunk, whldzuasﬁoldedmdbmlenby"mmus&acﬂmesatdjemts”

Dr. Ryan has studied the Shawangunk formation from West Virginia through Mary=
land, Pemmsylvania and into New Jersey and throughout "it is heavily fractured...
which gives it its main permeability”. The groundwater moves
from beneath the site through factures ard openings in the rock formation to the
valleys on the rnorth and south sides of the ridge.

33. The plan revision modules, together with the Ryan report were
subuttedtoandapprcvedbyt!ebbnmeCmmtyPlamqummssmnandwere
adoptedbyﬂnBoardsomesorsofthewwnsths. Its review comments of
_the Monroe County Planning Commission were as follows: |

"Review was made with particular emphasis
on the report by Dr. J. Donald’ Ryan relative to
soil suitability and subsurface geology. The
commission’s engineer, Leo A. Achterman Jr.,

©  reviewed the same in considerable detail and
© finds it to be quite complete, well documented
and prepared consistent with accepted practice.

"Based upon the documentation acconpa:q
the report, the commission concurs in the findings,
conclusions and recommendations of Dr. Ryan and
recommends approval of Eagles View Lake as a re-
vision to Hamilton Townships Sewerage 0ff:.c1al
Plan."

‘s
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DISCUSSION

At the outset, there are four matters that deserve brief attention be~
forea'pmperdiscussimof‘d:emeritsofﬂecantroversyare approached. The
appellant, who seeks approval of a plan revision pursuant to' the Pemnsylvania
Sewage Facilities Act, Act of January. 24, 1966, P. L. 1535, as amended, 35 P. S.
§750.1, et seq., would havethebqardplace the burden of proof upon the DER.
Rule 21.42 of the board's rules of practice and procedure providess

"Inpu:bcwdingsbeﬁ:retheboa:dtheburdenofpmceed:@m
axdﬂ:ehtrdmofptoofshallbethesane,asatmlaw'm

that such burden shall nommally rest with the party asserting

the affirmative of any issue. Itshallgenera;lybetheburden

of the party asserting the affirmative of the issue to estab-

lish it by a preponderance of the evidence. In cases where a

partyhasﬂie-burdmofp:oquatablishhlsasebyap;e-

ponderance of the evidence, theboardmayr.mlethelessrgqm.re

the other party to assume-the burden of going forward with

the evidence in whole or in part if that party is in possession of
facts or should have knowledge of facts relevant to the issue.”

The rules further provide:

". . . A private party appealing an action of the Common~
wealth acting through the Department of Envirommental Resources
shall have the burden of proof and burden of proceeding in the
following cases unless otherwise ordered by the board:

“(a) Refusal to grant, issue or reissue any license or
permit, "

Although, strictly speaking, the plan approval sought by appellant is
not a "permit", we agree with the DER that the Pemnsylvania Sewage Facilities Act,
supra, does prohibit installation of sewage disposal units without planni.ng
approval (57), which is effectively the same as the prohibitions provided for
activities requiring permits under The Clean Streams Law or the Air Pollution
Control Act. We find the plamning approval required by the Act to be analogous
to a permit and with the same legal effect.

We, therefore, find that the burden of proof is properly upon appellant.

Secondly, appellant argues that-;' the plan revision was not disapproved
within one-hundred twenty (120) days. from .the date of i'eceipt of the Hamilton
Township Plan Revision and, therefore, must now be considered approved under

l .
§71.16 of the regulations.” We confess some confusion about the way the DER ap~

1. ". . .(c) Within 120 days after submission .of the official plan or re- ,
vision, the Department shall either approve or disapprove the plan or revision.
"(d) Upon the Department's failure to approve an official plan with~
in 120 days of its submission, the official plan shall be deemed to have been
approved, unless the Department informs the municipality that an extension of
time is necessary to complete review."
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proached this deadline provision. A mumber of letters were written and meetings
held and we are satisfied that the February 13, 1976,date was established as the
date for the beginning of the 120-day review period precisely to awoid the issue
presently before us. If appellant was not in accord with this method of resolving
the confusion, we believe it had a greater duty to see that the DER was rot lulled
into the very position in which appellant would now have us declare it to be. The
disapproval on June 10, 1976, was therefore timely.

Thirdly, the DER belatedly sought to raise an entirely new and unrelated
issue into these proceedings after earlier taking the position that it was be- )
yond the scope Of the permit denial letter from which this appeal vas taken? The
parties seem to agree that the Applachian Trail? does cross some portion of the
tr&cﬁkgreinqtmti.m. At this point the agreement ends and the examiner, there-
- fore decided, inasmich as the exact location of the Trail was disputed and there
mmwﬁmmmtifwmmrestmlaMitmatesgﬂmjmv
diction with regard theretn, that we would not permit testimony on what became
kit 2s the Trail issve, Ve here reaffim that decisicn.

Finally, there is in addition to all of thé other problems in this case,
a boundary dispute between Monroe and Northampton Counties which remains unre=
solved to this day. This adjudication must, of necessity, be deemed to extend ro
farther than the boundaries of Stroud and Hamilton Townships. Nothing that we
sayheréis intended to have any effect outside of these township boundaries of
Monroe County—wherever that may be. '

We move then to the real issues which separate the parties before us.

Keeping in mind that we said in Towmship of Heidelberg et al v. Common-
wealth of Pemmsylvania, Department of Envirommental Resources qnd C & H Develop-
ment Company and Wéshington Tounship, Intervenors, EHB Docket No. 76-150-D, issued
October 21, 1977: "It is true that the statute and requlations prdvide for plan
revisions. However, the law seems to us to require that‘there be some justifica-
tion for a plan revision from the point of view of comprehensive planning other

Lol

than the developer's desire to build in a particular place.” ., . .,

On the bottom layer of the voluminous testimony, extensive arguments
: " -, o 4 '
and well prepared briefs, is the guestion qf ®hether the soils on 906-

2. After the hearing was. already in progress and appellant-had presented much
of its case, the IER noved to have the board permit testimony on the issve of
whether its denial was proper because the proposed development would adversely
_affect the use of the Applachian Trail. The board had denied petitions to inter=
vene earlier in the proceedings on the basis that the Trail issue was beyond the
scope of the appealed order and would wnecessarily protract the proceedings.
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acres atop Kittatinny Mountain are suitable for on-lot sewage disposal. More
. precisely and indeed to appellant's benefit, the question can be stated to be
imettnrﬂ\eeVidawebeforeﬂmishoardixﬂimtesﬂutthetractissoclearly
mﬁbleﬂatmwplmfw;&use&rmidmﬂalmmﬂ:mrlotsme
disposalstnuldbeblodcedattm plammqstage

m:epuzzlingmtterMﬁchnagsatomﬂmugmutdﬁslmgthypmceeding
is why appellant would want to proceed with a project as expensive as this is
allaged to be—unless there is every intention to fully meet the necessary re- -
quixmtsﬁo:ﬁmnyobwsaégepemm.'mmeowhand,wmmﬂdtne
LER make such a gargantuan effort to ‘mrevent appellant from proceeding with a plan
whichitbelievesis&?medmfailmeintmﬁmxebe@mesewagepemifswiu
not be issued in any event?

'I‘heappellanthass}mnt_hat itismt.rtm:ingafly—by night operation.4
The [ER, mwcismitsaismﬁmmﬂerﬂernsylvaniaSmgeFaciliﬁesm
andthgrqqlatim,hsmsedamspmsibilityéopmtectﬂsmvimﬁmt
from those who would rapidly sell off unsuitable lots o unsuspecting vacatisn
home buyers by making wild unkept promises and then leave behind a major pollution
problem for others to solve. Itlsm:ethatthlscanbepremtedbyprcper
planning=—but we are satisfied that that is not our case.

There are two major factual issues which must be considered and resolved
in order to reach a conclusion in this heatedly contested matter. The first concerns
the general overall suitability of the proposed site and the second concemns the
specific problem of water contamination by nit::_ates from the proposed on-lot
septic systems. ‘

3. The Trail, which extends from Main to Georgia, is alleged to be a unique,
natural, scenic and aesthetic resource having been designated a National Scenic
Trail pursuant to the National Trails System, Act of 1968,

4. They have developed land for residential use in the Pocono area over the
last 15 years. Eight years have already been spent on this project.

5. Although there was no discussion or evidence on~the harm to-be avoided by
nitrate loading in the water, except to indicate that Public Drinking Water Stan-
vdardslmtlttompar&pe.rmlllmn this board has previously found that ex-
cessive amounts can cause a malady in infants called methemoglobinema.

We do not intend to mply that this is not’ a serious matter, but’merely note
that it is not a deadly poison with which we ‘aré dealing. “That could make a dif-
ference as to the tolerable .risk involwved.
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The appellant suégest's; that inasmch as-the tradt ,oonsists of 906 acres
and the subdivided portion consists of 706° lots, the density is more than one
acre per lot, and therefore, no plan approval should be required to build the
development. We are impressed with the actual lot size of more than one=half
acre in most cases, bmzvclearly it is this actual lot size which is relevant and
ot the density of land available for purposes of §7 (5) (iii) of the Permsylvania
Sewage Facil;ties act.”

With regard to the overall suitability testimony, one of the contentions
of the DER is that the site is underlain by a rock formation that is a syncline®
m:id:wiilcausemfumcnllectésﬂeventuallyhreakoutalmgthesidesofth,e
mountain. Although appellant disputes this theory, there has really not been
_sufﬁci&qeohgi@lweﬁnqto'mnclusivelydecidethis‘qmsﬁmommyorﬂze
cthe:..,g It is our view that the real significance of this question relates to -
the problem of nitrate concentration in the groundwater coming from the sewage in
the on~lot disposal systems. It is the overall density at final build-out which
seemtobettemaﬁorcmcemofthem. We know the old saying about figures
ot lying and it comes to mind here because both parties have set out in contra-
dicting deté.il, their graphic calculations of the nitrate level we can expect in
'thewellmteronthismuntain%toSOyearsfrcmmw” What is of interest is

factthatusmgrlsfomula,theDERexpectsamtratelevelofatleastH
partspermllion,whlleappellantmuldnodoubtagreeononly60r7p;_matthe
mst. There are standard charges and countercharges regarding the appropriate
recharge ratel0 the actual amount of nitrate in sewage effluentlt and the expected

6. Monroe Township disapproved 20 lots when it reviewed the plan, prior to
granting its approval. This would seem to indicate more than a perfunctory
review by the local government.

7. The limitation provisions on sewage permit issuance do not apply where
there is provision for ". . .single fam:l.ly residential lots of one acre or
more. . ." .

8. Webster's New Collegiate Dictionary defines syncline as: "a trough of
stratified rock in which the beds dip toward each other from either si

9. Where testing was done that could shed some:licht on the.question,the re-
sults indicated that there was no syncline—-so the DER then contended that the
syncline is on the other part of the tract.

10.  Appellant expects recharge to occur from both"c.;m ahd off the site and,
uses a figure more than double that of the ‘DER, -which alleges there are steep
slopes and other natural conditions that will seriously reduce the recharge rate.

11. Again the estimates are all over the lot, ranging from 24 ppm to more
" than 100 pom depending upon which authority or study you choose to believe.
The parties have, however, agreed not without reluctance, upon the amount of
dentrification (25%) that can be expected.
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sewage volume.

The board fully understands that planning by definition requires saga=
city and scme speculation, however, as in all of the law, we must undergird this
wiﬂureasmablenessandscnnpragmtisn. Although we do not agree with appellant
thaéonxmjorcorwernismﬂyﬁorﬁ:emmyears.mceﬂaimymulde@ect
that there will be great improvements in our present-day methods for treatment of
sevagewagt%lmqbeforeﬁﬁsdeva]nmtis‘@pleteandfmyowpiéd.n We
believe, based on all of the data supplied by both patrties and their experts,
ﬂntthedangerofnitratecontminatimatlevelsammuc.dﬁmdngwater
standards within the forseeable future, is extremely unlikely. This, coupled with
the fact that appellant proposes proper monitoring wells, convinces us that even
the slight chance or long range prospect of nitrate build~up can be forseen in
"plenty of time to take necessary corrective action. Appellant must be aware of
the fact that such “"corrective action” might include a ban on more on-lot sewage
systems in conpleting the projected Eagles' View development.

Considering all that we have said, itisoxxvieatha_tthisplan_revi—
sion should ot be summarily rejected on the basis of overall or general unsuite
ability.

As previously indicated, it was Dr. J. Donald Ryan, a geologist with
wide experience who is presently a professor at Lehigh University, who initially
carried the ball for appellant. His report, which served as the basis for the
ER's denial, did amit sare information to which the DER was properly entitled.
Same of the criticism leveled by the DER was, however, properly categorized by
appellant as "overly technical® and "quibbling®.l4 After all, the [ER is not
charged with the responsibility to stop development in Pemnsylvania, but simply
to see that it is planned and orderly and, indeed, to provide techm.cal assistance

to municipalities seeking revisions in some cases.1l3

The major shortcoming, as we see it, with the information supplied by
appellant both to the DER and before this board’® concerns the question of perco-

lation tests. Appellant persuasively argues that there should be no need for such
tests on each of the proposed lots. The DER has not suggested th:Ls It does,

Elte

[ ]

12. Although there is some disagreement on the daily per family usage (350-
250 gpd), the major dispute here concerns the percentage of summer homes that
will be converted for year-round use. The development is primarily seen by the
developer appellant to be for vacation homes, but the DER “forsees a-large number
of these becoming the permanent residence over time and thus projects a much
greater waste water flow as build-out progresses.

13. This is projected to be 30~50 years.
14. We respect the DER's concern for precision in terminology, but we view the

"question of whether the soil is described as to “"stoniness" as opposed to "coarse
fragments" as much ado about nothing.
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however, and we believe properly, require that appellant test some of the lots.
This isclearlyareasonablerequi:an:antwhsnmeCleanS&emImis zeaciin '
conjunction with the Sewage Facilities Act and the regulations. The DER, on its
inspections, noted that a swampy area shown on certain maps was in fact much
larger than depicted. There were a mumber of other inconsistencies pointed out
by the DER specialists, but appellant insisted that these cbservations were
actually made off of the site, or when pictures were presented to document wet,
sloped or rocky areas, theywexesaidtobea:easmtpzﬁposedfordeveloglentas
hore sites. The burden of proof as mdz.cated' is wpon appellant, and it was
cbvious that the R would otherwise have an impossible ﬁask, because of appellant's
positicon,.” We believe the DER, under the circimstances of this case, is clearly
entitled to withhold approval of the township's plan revision proposal unless and
umtil a reasonable number of representative perwlatio;x tests are conducted on
the site to satisfy it that The Clean Streams Law, Act of June 22, 1987, as
amended, 35 P. S. §691.1, et seq., can be complied with. As we said in Heidal-
berg, supra:
"third, in exercising its discretieon to approve or disapprove
plan revisions, the department must be guided by the policies of
the Permsylvania Sewage Facilities Act and The Clean Streams Law,
since any sewage facility necessarily involves an affect on the
waters of the Camorwealth. §71.17(e)(4),supra. Section 3 of
the Sewage Facilities Act provides in relevant part:
'It is hereby declared to be the policy of the Cammorwealth
of Pemmsylvania through this act:
' (1) To protect the public health, safety and welfare of its
citizens through the development and implementation of plans for the
_ sanitary disposal of sewage waste.
*(2) To promote intermunicipal cooperation in the implementa-—
tion and administration of such plans by local government.
'(3) To prevent and eliminate pollution of waters of the
Conmorwealth by coordinating planning for the sanitary disposal of
sewage wastes with a comprehensive program of water quality manage-
t- L1} )
e L * c
Although deep probes were made and soils data indicating most of the site
is suitable is available, we are ‘samewhat concerned that the DER had no opportunity
to Verify these findings before the pits were closed. We will not require appel-
lant to again open all 25 pits, but we believe a representative sample of four

would be reasonable under the facts as developed.

The reason is that the probes were made af the express-Suggestion of
the DER which did not indicate its interest inmaking arrangements for inspecting
them before they were closed.

. 16« See Warren Sand and Gravel v. Dept. of Envirowmental Resources, 20 Pa.
- Commorwealth Ct. 186, 341 A.2d 556 (1975). ’
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At the very least, ‘the DER could have requested—prior to refusing
approval—that additional arrangements be made for that purpose.

In the event that the DER.is unable to confirm Dr. Ryan's findings,
we have no doubt it will act accordingly.

One £inal matter dasmourathenﬁm. Appellant is understandably
concerned about acquiring at great expense, more detailed information than is
really necessary about the soils on the site. The DER wants a classification as
provided in §71.14 (6)%7 and also seeks to have the deep probe soils data conform
to its procedural requirements. Inasmuch as we are remanding this matter for
fwtherpmceedings,wewﬂlsmplymtethattrebmmyrequi;reﬂeirﬁicated
gataasmuue,w_icatedtestpim,&mcarumthatitsmmwmmsm
inancverlytedmicalwaysoastoalimsumti@tosupemedeininpoitame
ﬂxeacmalinﬁomtim'suppuedimrfomwmlsubstame.aswebelieveocn
curred in the DER'S previous consideration.

1.  The board has jurisdiction over the parties and subject matter of
‘this appeal.

2. 'The DER is authorized to exercise its independent discretion under
the Pennsylvania Sewage Fagilities Act, Act of January 24, 1966, P. L. 1535, as
amended, 35 P. S. §750.1, et seq., in approving or disapproving a plan revisicn,
but should give considerable weight to the desires of the concerned mmicipality
or municipalities.

‘3. 'The burden of proof in an appeal by a private party from a DER re=
fusal to approve a sewage facilities act plan revision is upon the appellant, in
accordance with similar appeals under §21.42 of the board's regulations.

4. The board, in its discretion, may properly limit the issues before
it and the taking of testimony thezeontonatterswithinthescﬁpeoftheoriginal
appealed order and any necessarily rela}:'ed issues on which notice is adequately

“ PO

provided prior to the hearing.

17. Section 71.14 (6) provides:

"(6) A survey and analysis of soils and proposed sewerage needs
in those areas not served by sewerage services including an evaluation
of the soils to determine their suitability for mdlvz.duai and commnity
sewage systems. Based on the analysis ‘and’ evaluat.mn of soils, a land
classification system shall be established to determine the suitability
of the area for on-lot disposal of sewage which shall indicate four
categories, by degree of limitation, as follows:

(1) None to slzght - Soils that are suitable for on~lot
disposal of sewage;

"(ii) Moderate - Soils that may be suitable providing the sub-

soil is permeable;
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5. The DER may properly require a reasonable nunber of percolation
tesﬁbefore granting approval of an Act 537 plan revision where a large develop~
ment is planned for vacation homes on top of a mountain where there is evidence
of same swamp land andmdcoutcropsont;:esitea

. 6. Where proper provisions for monitoring are made and there is
evidence indicating a very small likelilood of nitrate pollution in the forsee=
able future fram an on-lot sewage proposal, this is not sufficient reason for
the DER to disapprove a plan revision, which has been approved by the concerned

7. The DER may properly require appellant to recpen, for ihspecticm,
_ four test pits to be selected by the DER, for purposes of confirming the findings
reported by Dr. Ryan and accepted by this board.

ORDER

AND NOW, this 4th day of April, 1978, the matter of Eagles' View
Lake, Inc., et al is hereby remanded to the DER for further action consistent
with this adjudication.

ENVIRCNMENTAL HEARING BQARD

ol

PAUL E.
Chairman

CONCURRING OPINTON

By Joanne R. Derworth, Member, joined in by Member Thomas M. Burke

I concur in the conclusion that this matter should be remanded ‘to the
DER for fxrthex consideration, although I believe tﬁe area of inquiry on the
remand should be somewhat broader than indicated in Chairman Wate*{s' opinion.
Although appellant has performed extensive studies and has demonstrated that
a large portion of the proposed site can be developed w:.thout adverse affect
on the groundwater, I am not satisfied that the extent of development proposed
by appellant can be accommodated on this site. Nor do I subscribe to agpellént's
view that the determination of the amount Of deRSTEy on thir stte should be
left solely to a lot by lot evaluation whenever a prospective buyer goes to obtain

a permit for an on-lot system.

17. Continued:

"(iid) Severe - Soils which are not satisfactory for use due to the
presence of inpervious water restricting layers,  high water tables,
periodic flooding, or other limiting characteristics; and

" (iv) Hazardous - Soils ‘generally not suited for use due to the
probability of ground water pollution or contamination."
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Inrewriediﬁgaplanrexrisim, the department is called upan td make an
independent planning judgment based upon the policies that it is required to consider-
under the Sewage Facilities Act and The Clean Streams law and Chapter 71 of the
requlations. Tounship of Heidelberg v. DER, HHB Docket No. 76-150-D, issued October 21,
1977. Under §71.16(e).(1) the. department is to consider whether a plan revision
meets the requirements of §71.14 of the regulations which includes under §17.14(a) (6)
a survey and classification of soils "to datermine their suitability for individual
and comunity sewage systems”. Further, in reviewing a plan revision that calls
for individual on-lot Systems, the department must be guided by the policy set
forth in 25 Pa. Gode §71-3(a): ' ,

‘ "...theprovisiaxsof,thisSubdlapterdomtpmcludethe

use of individual sewage systems on lots less than cne acre in size

or cammmity - sewerage systems of- equ:.valently sized lots. However,

particular attention shall be given in official plans to the feasibility

of using such systems on lots less than ane acre, even though soils

andgeologymymfactbemntableforthemsmuationofan

individual or commity sewage system, since the density

of development can by itself create a public health hazard or

pollution of the waters of the Cammorwealth.® -

In this case appellant proposes ultimately o put 706 lots of approximately
one-half acre density on a tract camposed of four different soil types, three of
which are cl_assified by the department's regulations as only marginally suitable
for on~lot systems bemuse of seasonal high water tables. Appendix B of Chapter 73
of the Regulations, Group 14. Clearly the department is justified in giving
"parucular attent:.on" to the feagibility of using these systans at this density
without causing Dotenﬂal pollution or health hazard that might be created by mal-
functioning systems. (The DER, as the agency authorized to administer the Pennsylvania
Sewage Facilities Act, must be keenly aware of the problems caused by overly dense
res:LdentJ.al develorment with on=-lot systems in the Poconos ard elsewhere in Pennsylvania.)
There is disagreement on how much of the lot the tract is suitable for cn-lot systems,
which cannot be totally resolved on this record. Although it is certainly true that
appellant could not be required to submit a lot by lot evaluation of the soil in
comnection with a plan revision, I do not think that 25 test pits on a 678 acre tract
that could contain 706 houses could adequately describe the' general suitability of the
soil, especially where the soil does not seem to fit the descriptions encountered on

10
the SGS map.

18. Recently, in Joseph B. Gable Estate v. DER, EHB Docket No. 77-085-D, issued
February 27, 1978, the board upheld the department’s approval of a plan revision
where the depart:nent did require a lot by lot gssassqent of sofl suitability for
on-lot systems in order to be sure that the on-lot systems would not result in any
environmental problems for a neighboring property. That case involved only ten lots
so it is considerably different from the cne at hand; however, the lack of certalnty
about areas of unsuitability seems woefully inadequate by coamparison.
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I believe that DER has authority to approve this plan revision or any plan
revision, subjecttothedeletimofareaswherethepmhasgcodreasontobelieve
that the soils or site-conditions (such as slope) are unsuitable for on-lot systems.
The suitability of the areas of soil for on-lot systems is important to the question
of density. »Appellant prefers a laigssez=faire approach to the delineation of areas
of unsuitability. It wishes to have density detevmined by the ability of the prospec-
tive purchasers to get permits for on-lot systems for particular ].<:,r$.,19 'IheDm
points out that appeliant developed a plot plan for Eagles' View Lake before it
developed any information as to soils‘ and suitability of areas of the tract for on-lot
systems, It is in the planning proos=ss that general areas of unsuitability should
be determined. The developer should submit a plan that attempts to confomm the
design of the site plan to the information obtained as to soils and geology rather than
to overlay a soil map on top of a previcusly developed plot gla‘n.,zo It is quite
possible in cur experience to have individual lots marginally qualified for an-lot
systems that create no hazard in and of themselves; however, when on-lot systems are
put on a series of such less-than-acre lots the result may be malfunctioning systems
on same lots and g'r.cv.mdwatner‘1::::.‘le.rt-.:i.mxf See e.g. Samuel Persky et al v. DER,

FHB Docket No. 76-038-D, issued March 7, 1977. The thrust of sn.43(ai is to
question the use of on-lot systems on lots under one acre even where soils and
geology are suitable. Surely it is appropriate for the DER to asdertain and eliminate
areas that are clearly unsuitable. The DER should cbtain accurate soil classifica=-
tions fram the developer and based on those and whatever reasonable, limited number
of tests it requires, deterxm.ne whether or not the limited areas that it believes

to be questionable are generally suitable or unsuitable for on-lot systenms..

I would further condition any plan revision that may be approved by the
department on implementation of the monitoring program proposed by appellant with
a long range commitiment on the part of appellant to perform the monitoring as iong
as it may be required. While I agree that the possibility of nitrate contamination
seems quite small in the near future, accepting finding of fact 21 as found by the
examiner in this case, I must conclude thatthere may very well be an unacceptable
level of nitrate in the groundwater if there is an ultimate build out of this develop-

ment (some 30 years from now according to appellant). Poxisequerrl:_ly{ appellant

19. Section 7 of the Sewage Facilities Act precludes the sale of property to a
buyer where community sewerage is not available without ‘notice that the buyer must
cbtain a permit for an on-lot system.

20. On appellant's map 2 attached to its plan revision module, certain areas
are shown as unsuitable and left empty of lots, butotherswh:.chseemtobem the
unsuitable zone do have: lots. .
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" should be abligated and is apparently willing to be obligated, to monitor the ground=-
waterm'almq—rangebasisto_besme_thatmaweptablelevelsofnitratearemt_
reached and to Stop further building if they should be reached.

) while I have same quéstion about the propriety of remanding a plan revision
approval or denial to the department for reconsideration, it does seem appropriate
in this case where it appears that evidence cn both sides has been develcped since
the time that the plan revision module was submitted to the department and the depart-
ment acted. Some of the evidence wpon which both parties are relying has shifted
since that time. For instance, the plan revision that appellant submitted stated
that it had 590 Gwelling units whereas the recard now shows the proposed number is
706. Appellant at that time had not submitted any gromdwater study as to the central
water supply system and had not suggested any monitoring system, which it has since
done. Nsoappeumthassi:weswplmtediis_geology.sttﬁyandsmsfuily
demonstrated that DER's concerns as to geology were for the most part wnfounded.
Similarly, the DER'S areas of concem have changed samewhat—e.g. the DER apparently
ismlmgerccncemedovérﬂxeadequacyofthecem:alwatersmplysysm (except
for its potential pollqti.onbyhitrate concentration). It is quite proper that the
DER'sfmtheracdoninﬂziscasebebasedoﬂthemddmceasbmughtoutatthis
heér:‘ng as well as the further investigation of the department. Warren Sand and
Gravel, Inc. v. DER, 20 Pa. Comwrwealth Ct. 186 (1975).

The Appalachian Trail

PemeatingthiscaseaubrﬁsaistheissmofmeAppaladﬁ.anmil,which
nms thmugh appellant's property at an inexactly determined location on this record
(althouch the DER has apparently surveyed the Trail since the hearings began). Wwhile
this board may have no jurisdiction to determine that location, I do not believe that
answers the questicn of the Trail presented by this case. , ’ .

Prior to the hearings in this case, Chairman Waters denied the motion of
the Sierra Club to intervene in this matter in support of the DER's action on the
. plan revision by arquing.that the development would encroach on the Appalachian Trail.
M a motion for reconsideration, the board supported his ruling on the basis that
the department had denied this plan revision on grounds imr’elat'e'd 0 thé Appalachian
Trail and that therefore it ﬁas unnecessary to cxms:.der that issue at this time.
Later in the hearing, Chaimman Waters denied a fefuest by the-departmint to.present
evidence on the Appalachian Trail issue as an add.l.tlonal ground f:ﬁr disapproving the
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plan revision. This ruling is different in .that it appears to constitute a determina-
tion that the presence of the Appalachian Trail could not be considered by the
department in its review of this plan revision.

Reviewing the extensive record in this case, it is clear that the testimomy
msmtcmfﬁedmtheinﬁbnmtimupmwrﬁchthedepé;umtacﬁedwheniﬁsent
its letter of June 10, 1976, It is also clear after reviewing the many memoranda in
the department's files that although the department did not purport to act on the
basis of the Appalachian Trail, it did in fact consider the Trail in reviewing this
plan revision. Oomsequently, it is appropriate to. consider whether and to what
extent the DER can consider the Trail on remand.

Anycz_‘ie who has ever enjoyed the primitive beauty of the Trail must be
saddened (and even outraged) by the thought of a development of this size along the
Trail. ZAppellant has the sense that ithas been wrapped in bureaucratic red tape.
because of the Trail, and that the DER'S requirements are a disguised chjection to
appellant’s proposed land use. Whether or not this is true, appellant persuasively
.andcan’ecﬂy-argwsthatdxelocatimofﬂmdevelq:@talmgmemnisa
land use decision which under the present state of the law is reserved to local mmici-
pal_bodies. Community College of Delaware County v. Foxz, 20 Pa. Cammomwealth Ct. 335,
342 A.2d 468 (1975). The department is required to take account of comprehensive
planning for an area in deciding whether or not a plan revision should be approved.
Township of Heidelberg, supra.. In this case, however, the Monrce County Plamning
Commission has approved this development, and as appellant points out there is no
existing state plan for the pz:dtection of "water and other natural resources” that the
department could take into consideration nder §750.5(5) of Sewage Facilities Act.
Although we have riled that the department is to be guided by the policies set forth
in §3 of the Sewage Facilities Act and §§4 and 5 of The Clean Streams Law in reviewing plm
revisions, those policies refer to the préventim of pollution of the waters of the
Commorwealth and. a comprehensive program of. water quality management. It is difficult
to see how the protection of the Appalachian Trail, ‘which 1 not a water resource,
could be related to these policié.,

However, another question remains. The depaz;:n'ent ‘in’ agking to present
further evidence in support of its decision on the basis of the Appalachian Trail relied
largely on Article I, Section 27 of the Pemsylvam.a Gnstitution which prcvidgs:
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" "Natural Resources and the Public Estate

- The people have a right to clean air, pure water, and to the

preservation of the natural, scenic historic and aesthetic

values of the enviromment. Pennsylvania's public natural

resources are the common property of all the pecple, including

generations yet to-came. As trustee of these resources, the

. Cammonwealth shall conserve and maintain them for the benefit

of all the people.” .

I beflieve that the Appalachian Trail is exactly the sort of public natural
resource that the Commorwealth is directed as trustee to preserve. (Indeed, it is
difficult to think of a public resource about which there would be more ready
agreement as. to its natural, scenic and aesthetic value?i Purthermore, I believe
the DER may correctly perceive that the Comomwealth, of which it is an agency,-
will have breached its fiduciary duty if no action is taken to protect the Trail from
proposed development. In its request to take further evidence on the Trail questicm,
the DER sets forth facts, which, if proved, would show that the proposed develcpment
will encroach significantly on . the Trail, and suggests that with reascnable
limitations, the development.could co-exist with the Trail.

While I think it is clear that DER could not disapprove this plan revision because
of the Appalachian Trail , #t may have the power to impcse reascnable conditions for
the preservation of a constitutionally protected public trust on any approval it gives.
If Article I, Section 27 is self exacting, as it has been held to be, Commonwealth v.
Fational Gettysburg Battlefield Tower, Ine. et al, 8 Pa. Commonwealth Ct. 231,

302 A.2d 886 (1973) ,aff'do;-454 Pa. 193, 311 A.2d 588 (1973); Payne v. Kasmb, 11 Pa.
Commorwealth Ct. 14, 312 A.2d 86 (1973), such action could be authorized where an
action of the state agency would implicate the Comonwealth in a clearly perceived
.threattoenvimmtal values that the Commonwealth is entrusted to preserve.
I would, therefore, leave open the question of whether and to what extent the DER
in approving a plan revision may seek to impose conditions to protect the Trail
directly under the authority of the Constitution.

mvmcmmmx.mms BOARD

J R. Dmm
Member

'_% 2t Lot
THOMAS M. BURKE
Membg::-_

DATED: April 4, 1978

21 The Commorwealth's amended pre-hearing memoranda states that the Trail is a
2,030 mile continuous footpath from Georgia to Maine, which was designated a
National Scenic Trail by the Congress in 1968. As such, it is certainly a "public
natural resource”.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

TOWSHIP OF SALFORD, ET AL i Docket No. ' 76~135~C

Article I, Section 27, PA
Constitution -
. v. : Clean Stxeats Law )
COMMONWEALTH OF PENNSYLVANIA Surface Mining Conservation and

DEPARTMENT OF ENVIRONMENTAL RESOQURCES Act
and tﬁm CONSTRUCTION COMPANY, INC.

ADJUDICATION
BY: . THOMAS M. BURKE, Member, dated May 3, 1978

This matter is before the board on an appeal by Salford Township,
hbntqu!:YCmmty, Watmddnll'fwnshlp, Bucks County and the Stop The
Qouarry Conmittee, anasmat:.mof individuals res:.qu mSalford'rmnshJ,p
and West Rockhill Township (jointly referred to herein as appellants)
the action of the Camorwealth of Pemnsylvania, Department of Environmental
Resources (DER) in g_ranting Mignatti Construction Company, Inc., a Pemmsylvania
corporation (intervenor), a surface mining permit to operate a quarry in
West Rockhill Township, Bucks County, Pemnsylvania. Appellants aver that the
DER, in issuing the permit, abridged its duties under Article I, Section 27
of the Pernsylvania Constitution? by not comsidering the adverse envirormental
mpactofthequarrycperat:.onandthatﬂaeDERabusedlfs discretion hv
permitting a qt:arry operation which will constitute a publ:.c miisance £n the
community . _

Bearings on this matter were held in Norristown on 2pril 11, 12, 13,
18, 19 and 20, May 23, 24 and 25 and July 6, 7 and 8, 1977, before the
Hornrabled’osephb. @m,v&mbﬁssi@mignedfmthisboa:d.

1. It was stipulated at the hearing that testimony offered by each of the
appellants would be considered offered on behalf of all of the: appellants.
See Notes of Testimony, p.4, lines 10 thrcugh 14. -

2. Article I, Section 27 pmv:.da:
"'mepeoplehaveanghttocleanau, pure water, and to
the preservation of the natural, scenic, historic and
esthetic values of the enviromment. Pemnsylvania's public
natural resources are the common property of all the pecple,
including generations yet to came. As trustee of these . °
resources, the Cammorwealth shall conserse andma.mtam them
for the benefit of all the people.
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‘meagpallmtsand‘intervanrhmrefiledpmposedﬁ:ﬂingsoffactaﬂ
cmclusionsoflawaxﬂbrie_fsinsupporl:thexeof3. mthebasisof‘ﬂue
fo;agoim,'wemtarﬂ:efollcyjpg:

FINDINGS CF FACT

N

1. Appellant, Township of Salford, is a township of the second
class of the Commorwealth of Pennsylvania, with offices at Ridge Road,
Tylersport, Montgomery County, Pennsylvania. - ’

" 2. appellant, Township of West Rockhill, is a township of the
semédclassoftheCmmmealﬂxofPe:mylvania, withofficsal:RidgeValley
Road, Sellersville, Bucks County, Permsylvania.

3. Appellant, Stop'The Quarry Committee, is an unincorparated
association of individuals residing in West Rockhill Township, Bucks County, -
and Salford Township, Montgomery County, Pennsylvania. }

4. Appellee, Department of Envirommental Resources, is authorized
to administer the provisions of The Clean Streams Law, Act of June 22, 1937,
P.L. 1987, as amended, 35 P.S. §691.1 et seq., the Surface Mining Conservaticn
and Reclamation Act, Act of May 31, 1945, P.L. 1198, a8 amended, 52 P.S.
§13§6.l et seq. and the Air Pollution Control Act, the Act of Jamuary 8, 1960,
P.L. 2119, as amended, 35 P.S. S4001 et seq.

| S.  Intervenor is Mignatti Const:mctmn Campany, Inc., a Pemmsylvania
corporation. ot ».

6. On November 8, 1973, the Department of Envircrmental Rescurces
received fram Mignatti Construction Campany, Inc., an application for a mine
drainage permit under The Clean Streams Law and for a surface mining permit
under the Surface Mining Oonse.rvat:.on and Reclamation Act to'ope.raﬁe a rock
| quarry in West Rockhill Township. )

7. The quarry is provosed to be operated in the vicinity of the
village of Naceville, on a 79.4 acre site bounded on the scuthwest by County
L:i.neRbadarxionﬂ‘xesou‘EheastbyState Route No. 563 also known as Ridge
Road. (quarry site). County Line Road is the boundary between West Rockhill '
Township and Salfora Township and Bucks County and Montgamery County.

3. The DER chose not to file a post hearing brief.
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8. On November 19, 1974,Minenrainage’Pe.mit No., 7973sM4 was
issued to Mignatti Construction Company, Inc.

9. On October 18, 1976, Surface Mining Permit No. 696-1 was
issued to Mignatti Construction Campany, Inc. ' '

10. The quarzy site is bounded on the northwest, north and
northeastbyavdenselymodedareavmidiesmendsforadistanceinaccéssof
1,000 yards. _

1l. Immediate to the socuth of the quarry site (across County Line
Road) is the township of Salford. Salford Township is sparsely populated,
with a density of .17 perscms per acre. Eighty-five (85%)percent of thearea of
Salfo:d.'rownshipisdevotedﬁ:owoodlagid, open land and water. The village of Tylers-
part, the most densely populated area of Salford Township, with a density of
appzmdmatelydnehd:epertkmeequartersofanm,islocata&wiﬂﬁnm
mile of the quarry site. . '

'12. The character of the land use in Salford Township within one
mile of the quarry site is residential with some commercial uses. The
residential uses are largely single family homes.

13. Between the intersection of Commty Line Road and Shady Lane ’
mdthepmposeiquarzysiteis‘minteweningpmpertyameibmeesMan:, Sr.,
an which two buildings are located. One of the buildings which is used as a
residence is located more than 300 feetf:untheproposedquariysite-. The
other building which is used for auto body repair is located less than 300
feet from the quarry site.

14. . Inmediately to the north and adjacent to the quarry site is
a 35 acre parcel owned by Mignatti Brothers.

15. The primary roads in the vicinity of the quarry site are
Route 563 (Ridge Road), County Line Road, and Allentown Road, all of which
are state-owned and maintained. Ridge Road has a width of twenty (20) feet;
Allentown Road has a width of sixteen (16) to eighteen (18) feet;and County
Line Road has a width of fourteen (14) féet. The roads do not have shoulders.
Avehiclecmmtonthethreeroadsshmedthatthetrafficis.lessmanone
mmdred (100) vehicles per hour and is not anywhere near that' on the portion
of Comty Line Road and Allentown Road near the quarry site.
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. .. There are no ‘public water or sewerage facilities,in Salford
'Ibmship in the area of the quarry site.

17. There are numercus houses within cne-half mile of the quarry
site which were constructed between 1820 and 1850. The houses are of stome
construction or log construction covered with limestone plaster.

18. The Schimer dwelling located at 1805 Ridge Road is within
1/4 to 1/2 mile of the proposed quarry site. The house is constructed with
stone, cemented by horsehair and mud and covered with plaster. It was con-
structed between 1680 and 1700 with an addition in 1718.

19. The Underkoffler residence located at 811 Thousand Acre Road
is approximately 4,500 feet from the quarry site. The house, built in about
1795,mmmofmmﬁmm3dmmm
with plaster.
-~ 20. 'ﬂmareﬂxgee-otﬁerhmsamﬂmsaxﬂmmadwhidxwere
constructed in the 1700's. They are approximately the same distance as the
Underkoffler house from the quarry site.

' 2l. The quarry site is underlain with rock characterized as
brunswick and lockatong which have been highly altered by the intrusion of
diabase. The intrusion of diabase in a molten condition, under high pressure
and high temperature,causes the surrounding lockatong and brunswick to become
"altered" or "baked" therebyassﬁlingﬂxegrcpertiw.ofthediabase.

22. Diabase, an igneous rock, is impermeable and tends to have
few fractures.

23. The diabase and altered lockatong and brunswick are suitable for
" use in the construction of roads because of their ability to break in an
angular fashion thereby creating a good interlocking road surface and because
they are a hard rock which results in good surface stability. _

24. The rock mining process starts with the removal of the soil
or "overburden" by earth moving equipment and the ‘storing of the soil in piles
or berms. The underlying rock is then removed by detonating a:plpsivs placed
" into drilled holes. The pieces of rock are then transported by means of
tnnksmmck-crushmgmchinerymﬂxesitewheremeyarecrushedmausable
size. The crushed rock is then transported from the site by trucks or stored
in piles depending on the demand for the product at that particular time.
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25. The stripping of the overburden, blasting, the handling
and crushing of the rock produces particulate air contaminants which may

26. Water from precipitation and surface water runoff
accumilates in the quarry pit and must be pumped cut. When the depth of
the quarry pit penetrates the water table, groundwater': will flow into the
pit and must be pumped ocut. '

27. meaveragedepthofmewaﬁe:tableat&:equar:ysiteis
S0 feet below the surface of the ground. '

28..me®pthof.ﬂ1equa:rypitwillmte:ctendwthegmmter
table during the first five (5) years of the quarry's operation,

29. The groundwater table in the vicinity of the quarry site is
between twenty-five (25) and thirty-eight (38) feet from the surface of the
ground.

' 30. Groundwater movement in rock formations is through fractures
or fracture systems in the rock. The ability of a rock formation to allow
water to flow through is known as its “"transmissibility”.

3l. Rock formations have the ability to hold water in fractures
or voids. The "storage capacity" of‘a rock formation is its ability to

32. Diabase and altered rock formations have low uans:ﬁ.s'sibility
coefficients and low storage coefficients. ‘

33. The putping of groundwater from the quarry will lower the
level of groundwater in the vicinity of the quarrir. “The groundwater tableg
willtendtoslopeintma:dsthebottanoftheqtmysurface. The distance
fram the quarry affected by the lowering of the water table is termed the
"radiug of influence" of the quarxy. '

34, The transmissibility of the rock formation in the area of
the quarry is estinatedésrarging from 30 gallens per day per foot to 100
gallons per day per foot. .

35. The tighter or less pemmesble the rock formation, the smaller
the radius of influence from the quarry.
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36. Blasting tends to tighten fractures in the underlain
rock formation. The mumber of fractures in the rock fommation tends to
decrease as the depth of the rock increases.

37. Strike and dip measurements made at Gutcrops show two
predoaminant joinucrbrd&mmintherock. The joints are essentially
closed at the surface. -

38. Three drillings for core samples were made at the quarry site.
Groundwater was encountered at depths ranging from 24 to 76 feet. Water
inflmwasaﬁmtedat'lss'thmmgallmsperminuteardﬂiewate:inﬂm»
atonedrill.ingwasastinatedatag‘::mdnately.zl/Zgallbnspe:mimteo

39. Anoverpmmpedareaisvmeregzcmﬂdata"pumi:agmeedsnamral
recharge. mea:eaformﬁdxthequariyispmposedismtmoverpmped
area. The nearest overpumped area is 1 1/2 miles away.

40. A critical recharge area is where the rate of replenishment
of groundwater is relatively low. The area for which the quarry is proposed
is not a critical recharge area.

41. The soils in the area are characterized by a high perched
water table. . :

42. Growdwater inflow to the proposed quarry can be estimated by
using Darcy's lLaw. Darcy's law states that Q = T I L where:

Q = groundwater inflow in gallons per day
T = coefficient of trans:_ﬁ.s;ibility

I = groundwater gradient

L = length of working face

43. Theis' nonequilibrium equation has been applied with reasonable
success in determining the drawdown of groundwater by a water well.

Theis' equation states that s = 114.6 x aw(u)
. . T

..Wheres .. .... s.= drawdown in feet at the house well

g = punping rate from quarry in gpm
T = coefficient of transmissibility

called the well function of u

w(u)
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%
u= 1.87 rzs ) :

Tt

distancemfeetfrcnthecmterofﬂﬁequmytothe
hause well

s = coefficient of storage
T = transmissibility
taﬁneindayssincemingstarted

44, The Theis' eguation is applied to a transmissibility

coefficient of .30 gpd/ft for the rock formation at the site as follows:

r= 1,000 feet

s=23x% 1072
t = 300 days
T = 30 gpd/ft
ﬂn;efo:e:
u= 1.87 (1 x10% (2 x107%
(300 (300) -
u=4.16

Using tables derived frau type curves developed by Theis:

wa) = .002969

Therefore:

114.6 (1.25) (.002969)
30

g = .01feetor12mchesofdrawdownmﬂ1ehousewelllooofeet

fran the quarry.
45. The Theis equation is applied to a transmissibility coefficient

of 100 gpd/ft for the rock formation at the site as follows:

r = 1,000 feet
s=2x10"2

t = 365 days

T = 30 gpd/ft

Therefore:

us= 1.87 1 x 105 2 x 10-2)
(100) (300)

u=1.24

Using tables derived from type curves developed by Theis:

w(u) = .17
Therefore
s = (114.6) (4.14) (.17)
100
Therefore:

g = .81 feet or 9.7 inches
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46. The ability of an aquifer to hold or retain water is a
ﬁmctimofdmeavailableinterstitialoropmspacewithintheaquifer.

47. megradxmtofthewatertablemtheareaofﬂiepmposed
quarry:.sesti.matedat.03-that:.s,the:ezsa3ofootdmpper1000feet

'48: The Barrow Quarry in Bucks County is a diabase rock quarry
with a depth of approximately 80 feet. Although the water table is near
the surface of the ground, there is minimal groundwater flow into the quarry.

49. The Rushland Quarry in Bucks County is in unaltered lockatong
rock. The depth of the quarry extends below the water table. There is
meffectmwailsintlwvidmityofthequany.smofﬁ:id&axeloated
w:i_,ttﬁ,rx?SOfeetofmequarry:

50. The Bureka Quarry, located off County Line Road an the border
of Bucks and Montgamery Counties, is a lockatong rock quarry. Although the
depth of the quarry extends below the water table, there is seldom a need to
pump water ocut of the quarxy except after precipitatiom.

51. The Kikblehouse Quarry in Montgomery County is an altered
brunswick rock quarry. The depth of the quarry extends below the water table.
However, there is very little groundwater flow into the quarry.

52. The proposed quarry will not affect the ability of the wells
J.nthevzcmz.tyofthequanytopmducewater

53. Themnedramaqeandsnrfacewaternmfffrm\thequany
site will drain into an intermittent stream which exists on the property in
anortkmesterlydirectimarﬂentersaéwa:pareahmnasérgusSwmp.
Argus Swanp drains to an intermittent stream which passes through a culvert
under Thousand Acre Road and enters a swampy depression which drains to a
tributary of Ridge Valley Creek.

54. The average amount of water collected in the quarry from
precipitation is estimated at 130,000 gallons per day. The 130,000 gallons
per day assumes a daily precipitation rate of 0.12 inches per day and a
worldngquanya:ceaof“ac:és.

55. The discharge of groundwater from the quarry is anticipated to
be between 1,800 gallens per day and 6,000 gallons per day.
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56.. The total digcharge from the site of mine drainage and
surface water runcff will be substantially less than cne million gallons
per day.

57. The receiving streams under normal conditions will not be
significantly affected by a discharge from the quarry of a million gallons
a day. .

58. A discharge of cne million gallons a2 day from the quarry
would raise the water level of downstreami swamp areas approximately ane inch.

59, The natural munoff of surface water from the watershed above
_ﬂama&eashasanu&greaternﬁactonthewaterlevélofghem
areas than a millicn gallons a day discharge from the quarry.

' 60. One application is submitted for both the surface mining
permit and.the mine drainage permit. '}

61. Sediment, including silt, are soils and other surficial
materials which are transported by surface waters to streams as the natural
effect of erosion. Erosicn occurs at a much greater rate when land surface
is disturbed by the activities of man. The process by which sédiment is
depositedonst:eanbottmsis]émnassed.ﬁrentatim.,

62. One method designed to limit sedimentation is the excavation
of basins, called sedimentaticm or settling basins. Such basins are located
anisizedastoenablethesedﬁmtgeneratedasthefeﬂ:lt.ofthequany
operation to flow into such basins. he water containing this sediment is
impounded and detained in these basins during this detention period. Also
the water is released at a velocity considerably less than if it was
uncontained runoff thereby lessening the eroding effect of the flow.

63. 25 Pa. Code §102 requires all persons engaged in earth
moving activities to pm:epare a plan to prevent accelerated erosion and the
resulting sedimentation. 25 Pa. Code '5102.";3' (b) states that the plan must consider
at least the following Ffactors: — |

®(1) The topographic features of the project area.

(2) The types, depth, slope, and areal extent of the soils,

(3) The proposed alteration to the area.

(4) The amount of mmoff from the project area and the
upstream watershed area.

(5) The staging of earthmoving activities.

(6) Temporary control measures and facilities for use
during- earthmoving. .
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(7) Permanent control measures and facilities
© for long temm protection; and
(8) A maintenance program for the control facilities
. including disposal of materials removed from the
control facilities or project area.”

64. Intervenor submitted as part of its application for the
. mine drainage permit and surface mining permit an erosicn control plan
mis&gofd&signplansandana;planato:ynatzaﬁve. The narrative
stated: . ' '

"3, and 2.b, ‘The total area can be divided into five areas.

"A. The area (27 acres approxX.) located across Shady -
Lane in the easterly direction is relatively flat with natural
drainage NE and SW along Shady lLane. This will not change.
Topsoil and subsoil will be stored.in mounds with sides of
approximately 35°. The piles will be neatly graded and
_vegetated as soon as possible for permanent storage.

) "B. The area (12 acres approx.) directly up hill fram
new excavation will be controlled by berms with silt traps.
Approscimately one-half of the run-off flows into the woods.
The bermrs will provide slow rum-off to the remaining ane-half
of nun—off water into the wooded area. Topsoil and subsoil
will be handled as in A. ' .

"C. The area (16.5 acres approx.) located SW of new quarry
area and its uphill area will be handled similarly with natural
run-off into a berm - silt trap construction with release to
intermittent stream (sic).

"D. The quarry area (5.5 acres approx.) proper will be
surrounded (sic) by bemms. All rainwater and ground water will be
drained into a low area in the quarry and pumped into two (2)
settling basins 'and then released into the intemmittent stream bed.

"E. The work area (16 acres approx.) .which occupies the last
NW segment will be covered with crushed stone in drive areas and
vegetated in all remaining areas. The rn-off water will be
drained through two (2) settling basins. Temporary silt traps
will be constructed initially.

The relatively flat access road area will drain

naturally as before through grassland into the intermittent
stream."

65. The four sedimentation basins proposed to handle runoff from
areas D & E have the following capacity:
a. 82 ft. x 55 ft. x 7 ft... (31,570 cu. ft.)
b. 82 ft. x 55 ft. x 6.5 ft. (29,315 cu. ft.)
c. 41 ft. x 27 ft. x 6.5 £t. ( 7,195 cu. ft.)
4. 41 ft. x 27 ft. x 7 f£.  ( 7,749 cu. ft.)
66. 25 Pa. Code §102.13 (d) (1) requires that sedimentation basins have a

capacity of 7,000 cubic feet for each acre of project area tributary to it.
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67. The capacity of the four sedimentation basins is not
sufficient to accamodate the runoff frem the 21.5 acres of areas D & E.

25 Pa. Code §102.13(d) (1) requires a sedimentation basin capacity of
21.5 x 7,000 cu. ft. or 150,500 cu. ft.

68.. The erosicn control plan referred to in Finding of Fact 64 does rot
camply with the requirements of 25 Pa. Code §102.5(b) and 25 Pa. Code 513241,3(d) (1)

69. On or about the month of May, 1969, blasunq‘wasconducted
at the quarry site. These blasts shook dwelling houses in the area and
caused damage to subsurface damestic water supply facilities.

70. Themidentsintheareaofthequa:xyémcomemedthat
blasting at the quarry may cause damage to their hames.

71. surface Mining Permit No. 696-1 was issued to intervenor
subject to various conditions which imposed obligations upon intervenor.
Certain of those conditions imposed limitations upon blasting at the quarry.

Special Condition No. 6 states that: ‘
%A1l blasts shall be designed for a minimum scaled distance

of 50 and shall be limited to a maximum of 250 pounds per

delay pericd on the 50 foot faces. However, if excessive toe

or other abnomal conditions arise, the Department will consider

at that time, upon inspection, a variance on a blast to blast

basis. For variance blasts, the scaled distance shall be 50

or greater and the peak particle velocity shall not exceed 0.50

inches per second at any building not owned by the quarry opera

Special Condition No. 7 states that:

"The blasts shall he designed so that the maximum peak particle

velocity shall not exceed 0.50 inches per seocond, as measured

at the nearest building or accessory building, not cwned by the

quarry operator. (These buildings shall hereinafter be

collectively-refenjed o as "building")."
' Special Condition No. 8 states that:

"All blasts shall be monitored with seismographic equipment. For

each blast, a reading shall be taken at the nearest building not

owned by the quarry operator, or at a camplainant's residence. The
canpany analyzing the blast records shall certify that the seis-
mographs were properly set up at the recording site prior to each

blast. This certification shall be sent to the Department on a

monthly basis or upon reguest fram the Department.”

Special Condition No..9 states that:

"Blasting activity, other than emergency blasting such as small

shots in the crushers, shall take place only in daylight hours

between 9:00 a.m. and 5:30 p.m., Monday through Saturday."
Special Condition No. 10 states that:
"The wind direction shall be monitored prior to blasting. No

blagt shall be detonated with a prevailing wind fraom t:he north
or northeast which exceeds 10 m.p.h.”

o 7% -



Special Condition No. 12 states that:
"'mepe.nutteeshalltakemlselevelreaqusatﬁﬁenearest
bu:ld:.ngmtownedbythequarryoperator,ortakereaﬂmgs
at a complainant's residence. Noise levels from blasting shall

not exceed 128 decibels (re 20Mimtownspersquaremter) for
linear frequency response.”

SpeciaqunditimNo.lBstateethat:
"The permittee shall maintain a log of all complaints regarding
blasting and the response taken to each. The log shall be
submitted to the Chief of the Division of Quarries and Explosives
ofthaDeparmmtbi—npnthlyorupmrequest.”
72. Mine Drainage Permit No. 79735M4 was issued to intervenor

subjecttovariouécmdiﬁ.ons. Three of thosecondit:.onsfmposedlim:.tauons

Special Condition No. 24 states that:
"If, in the course of strip mining, the District Mine Conservation
Inspector deems the established blasting practices are insufficient
tomsxmeadequatepmtecuontoﬂaehealthandsafetyproceduru
e:n.st:ngadjacaxtgmmﬁuse,orpmtecuontotherecezmg
streams, blasting shall cease until a corrected blasting plan is
approved by the Central Offica.

Additional Special Condition No. 2 states that:

“The maximum pounds of explosive per delay period shall be 250
pounds. "

Additicnal Special Condition No. 3 states that:

"The permittee shall not conduct blasting at this operation at
a scaled distance of less than 59."

73. Appellants have not shown that the conditions placed upon
the blasting operation at intervenor's proposed quarry are not adequate to
protect the public well-bemg

74. Rock cxushers, trucks, screening equipment and blasting
all produce noise during the noxmal operation of a quarry. The amount of
noise from trucks depends upon, tnter alia, their size, manufacturer_ and
muffler equipment. The amount of noise fram a rock crusher depends upon,
inter alia, the design and manufacturer, thé type of rock being crushed
and the location of the crusher. o

75. Appellants have not shown that the anticipated levél of noise
fram the quarry site will 