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FORWARD

In this volume are contained all of the final adjudications of the

Environmental Hearing Board issued during the calendar year 1975.

This Environmental Hearing Board was created by the Act of December

.

3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of

April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970,

Environmental Resources.

commonly known as "Act 275", was the Act that created the Department of

strative Code, provides as follows:

§1921-A Environmental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings and
issue adjudications under the provisions of the act of
June 4, 1945 (P.L. 1388), known as the "Administrative
Agency Law,” or any order, permit, license or decision
of the Department of Environmental Resources.

- (b) The Environmental Hearing Board shall continue
to exercise any power to hold hearings and issue adju-
dications heretofore vested in the several persons,
departments, boards and commissions set forth in section
1901-A of this act.

(c) Anything in any law to the contrary notwith-
standing, any action of the Department of Environmental
Resources may be taken initially without regard to the
Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final
as to such person until such person has had the oppor-
tunity to appeal such action to the Environmental Hearing
Board; provided, however, that any such action shall be
final as to any person who has not perfected his appeal
in the manner hereinafter specified.

(d) An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environmental
Resources shall not act as a supersedeas, but, upon
cause shown and where the circumstances require it, the
department and/or the board shall have the power to
grant a supersedeas.

(e) Hearings of the Environmental Hearing Board
shall be conducted in accordance with rules and regula-
tions adopted by the Environmental Quality Board and
such rules and regulations shall include time limits
for taking of appeals, procedures for the taking of
appeals, location at which hearings shall be held and
such other rules and regulations as may be determined
advisable by the Environmental Quality Board.

Section 21 of that Act, §1920-A of the Admini-




(f) The board may émploy, with the concurrence
of the Secretary of Enyironmental Resources, hearing
examiners and such other personnel as are necessary
in the exercise of its functioms.

(g) The Board shall have the power to subpoena
witnesses, records and papers and upon certification
to it of failure to obey any such subpoena, the
Commonwealth Court is empowered after hearing to enter,
when proper, an adjudication of contempt and such
order as the circumstances require.”

In addition, the Board hears civil penalties cases pursuant to The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§691.1, et seq. and the Air Pollution Control Act, Act of January 8,
1960, P.L. 2119, as amended, 35 P.S. §4001 et seq.

Although the Board is made, by §68 of the Administrative Code, an
administrative board within the Department of Environmental Resources,
it is functionally and legally separate and independent. Its members
are appointed directly by the Governor, with the consent of the Senate.
Its secretaryl is appointed by the Board with the approval of the
Governor. The department is a party before the Board in most case32
and has even appealed decisions of the Board to Commonwealth Court.

The first members of the Board were Michael H. Malin, Esquire of
Philadelphia} Chairman; Paul E., Waters, Esquire of Harrisburg; and
Gerald H. Goldberg, Esquire of Harrisburg. In December of 1972, Michael
H. Malin resigned to return to private practice, and Robert Broughton,
Esquire, a professor of law at Duquesne University of Law School was
appointed Chairman on January 2, 1973, and served until December 31 of
1974, when he was succeded by Joanne R. Denworth, Esquire of Philadelphia,
on the Board and Paul E. Waters was named Chairman. Gerald H. Goldberg
left, also to return to private practice, in June of 1973, and Joseph L.
Cohen, Esquire, an associate professor of health law at the Graduate
School of Public Health, University of Pittsburgh, was appointed on
December 31, 1973, to replace him. On July 25, 1977, Joseph L.‘Cohen

resigned to take the position of Administrative Law Judge with the

1. The current Secretary of the Board is M. Diane Smith, who was
appointed on April 1, 1976.

2, The one exception has been appeals from decisions of municipalities
and county health departments under the Pennsylvania Sewage Facilities
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et
seq. That exception was eliminated for the future by amendments to the
Pennsylvania Sewage Facilities Act emacted July 22, 1974, (Act 208).



Pennsylvania Public Utility Commission and Thomas M. Burke Esquire of
Pittsburgh, was appointed and confirmed on October 25, 1977, to fill the
vacancy. Member Joanne R. Denworth resigned from the Board on May 23,
1979.

The range of subject matter of the cases before the Board is probably
best gleaned from a perusal of the index and the cases themselves in

this and subsequent volumes.
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In the Matter of:

DAEMON C. STRICKLER, et al and

City of Lebamon, et al, Intervenors Docket NO.  73-304-W and

73-314-W
V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By The Board— (Issued—January 3, 1975)

This matter comes before the Board as an appeal fram a refusal by the
Depérttmt of Envirommental Resources (hereinafter "DER"), of a request made by
the City of Lebanon (hereinafter "City"), to cease fluworidation of the mmnicipal

water supply pursuant to a Resolution of Council. .

DER considered the beneficial effects of fluworide on the teeth of the

young, and declined to pemmit discontinuance of the preventive health measure.

Daemon Strickler and other citizens (hereinafter "Appellants"), appealed
the decision of [ER and the City intervened in the proceedings. A number of
m;sicians and dentists of the City also intervened.

A hearing was held befpre 6ur Brother, Paul E. Waters, Esquire, a
‘member of this Board. His proposed adjudication was not concirred in by a majority
of the Board. We all concur in his Findings of Fact, which are set forth in his

dissent, and are incozpox_'ated. herein by referente.

To state owr conclusion initially, it seems to us that the ‘transfer to
"DER of the functions of the Department of Health and the Secretary of Health in
a.dministe.ring the Water Supply Law, Act of April 22, 1905, P. L. 260, as amended,
35 P. S. §§711-715, included the power to take into consideration all factors that




e ens

svkor otrinn preoder ox crevovins awendronts 10 already dssued witeiorie nens s
These factors include effects on the public health and the prevention of diseasz,

and ‘based on thece, DER prorerly r’:_'::ppmveu the request to discontinue

fluwridation.

To reach this conclusion we start with §2109(b) of the Administrative
Code of 1929, Act of April 9, 1929, P. L. 177, as amended, 71 P. S. §539(b):

"(b) To issue water works permits, and stipulate therein
the conditions uder which water may be supplied to the public,
and to administer sections one, two, and three of the act, ap-
proved the twenty-second day of April, one thousand nine hundred
and five (Pamphlet Laws, two hundred and sixty), entitled ‘'An
acttop:&sexveﬂxepmutyofttmwatersofthestateforﬂxe
pmtectlm of the public health,' its amaadments ard sxpple- .
." (Emphasis supplied.) .

The quoted provision on its face indicates two powers: First, to isspe water-
works permits, with appropriate conditions. Second to administer the Water
Supply law, supra. The prima facie indicaticn of two separate powers is born

- out by analysis, even though the Water Supply Law, supra, does. also set forth

the power to issue permits for public water supplies. If one reads all of the
Water Supply Law, supra, one is struck by the limited powers given to the Secretary
of Healthl by that statute. It speaks to a time when public health, and the re-
lation of water supply to public health, were seen narrowly. The primary focus

AoftheWaten:'SmplyIaw,gm, a;pearséobemthesafetyarﬂptxrityoft}xesou:éé'—

of supply, not on the operation of water treatment plants. The public health pc‘mm:s,.
for example, relate to whether the "sowrce of supply” may be prejudicial to the
public health, not whether the cambination of the source of supply and the -
treatment works are prejudicial to the public health.‘ One may gather that treat-
ne;t possibilities—at least treatment possibilities perceived by the legislature—

were rather primitive in 1905. Furthermore, the permit required is for construction or

physical alteration of a waterworks, not for its continuing operation once constructed,

In essence it is a plurbing pemmit.

- The power of the Department of Health to stipulate "conditions under
Mmtamyksxmﬁedtoﬁnpt:blic‘_ﬂt@’éppearstb'bear_elatedbm:never-

1. Then Commissioner of Health.
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ticn of the wvater treatment plant as well as the source and the pluibing faciliz:_ .
It is edditional to the powsr to administer the Water Swupply Law, supra,-—additic.::

and canplementary.

We note, as has our Brother Waters, that there is no legislative standard

explicitly stated relative to that power. However, in Water and Power Resources

Board v. Green Springs Co., 394 Pa. 1, 145 A.2d 178 (1938), owr Supreme Court

decided that such a legislative standard might be found by consmermg the purpose
of a statute, as gleaned from the context of the entire statute. - Oonsidér:‘._ng the.
focus of this second, complementary power of the Department of Health—on the con-
tinuing operation of water treatment facilities—to find a legislative intent to .
relate the power of public health and disease prevention appears -plausible, This con-
cl}Jsionis supportedbyordmazyprmc:.ﬁes of statutory construction. Whenfhepower'
to stipulate "conditions under which water may be supplied to the public" is
considered in the context of, not so mch the entire Administrative Code of 1929,
but primarily those secticns that relate to the powers of the Department of
HeaJ.th, it is clear that the legislatmf:e intended that the cxmdltmns must be
such as to protect the public health and prevent disease. This is clear from
the emmeration of all the powers and duties of the Department of Health in §2102
of the Administrative Code of 1929, swura, 71 P. S. §532, but especially subsection
(a) béle.reof, which gives the Department of Health the power, and the duty,

"(a) To protect the health of the people of this Cammonwealth,

and to determine and employ the most efficient and practical means
for the prevention and suppression of disease;" )

,
We conclude that, within the holding of the Green Springs case, supra, there was
an adequate specificdtion of a legislative standard in the Administrative Code
of 1929 to render the power of the Department of Health, under §539 of the
Administrative Code of 1929, to 'stipulate . . . the conditions under which water

may be supplied to the public" valid.?

2, We disagree with the urging of counsel for the City of Lebanacm,
here, that the sole place where such a purpose may be sought is in the Water

Swpply Law, supra.




P

rent of neulth, the epproval of a condition T;.w.‘u e City's water sunoiy b
fluoridated would be valid not only on the ground that it represented z findino
that fluworidation did not represent a hazard to public health, but also on the
growmd that it Dmi:.ecﬂw’ t.‘*a public health and represented the most efficient and
practical means for the prevention and suppression of disease-~the disease being
dental ca(rities and infections resulting therefrom.

The requested change in this case, the discontinuance of fluoridation,
is analogous to an application for an amendment of a permit. It is an application
to have a condition that was approved, as protecting the public health, eliminated.
The mere fact that the Department of Health did not seek, and IER has not sought,
to require generally the fluwridation of public water supplies is not relevant to

~tothepresentcase. Whether the Department of Health had that power, or DER

_ has that power, is not now before us. What is before us is whether the Depart-

nentofHealthhadﬂlepwer,andl:ER’hasﬁxepm:er,torefusretoa.ppmvea“
water supply permit change that would remove an existing permit condition that
ervestopmhectﬂepublmhealthmﬁprevamdlsease.mmtowa
;axﬂltlmﬂatmuldprevmtdmeasemstcanywiﬂxltﬂuemtodisappmme
a deletion of a condition which, because the deletion would promote disease
(instead of preventing it), would be the opposite of protecting the public health,

But was this hroader power, to approve or disapprove donditions ar
changes in conditions on this basis, given to [ER? We think so. Section 1901A(7) of
the’Administrative Code of }#29, supra, 71 P. S. §510-1(7), gave LER all the powers
and duties of ‘ , o |

"(7) The former Coumsswner of Health and the Department of

Health by the act of April 22, 1905 (P.L. 260), entitled "An act

>bopu:eservetheptr1tyofthewatersofthesmte for the pro-
tection of the publ:.c health; " ©

4
Section 30 of the Act of Decenber 3, 1920, P. L. 834, 71 P. S. 5510-103 abolished

all bureaus and d1v15:|.ons of the Department of Health relatmg to the administration
oftheWater Su;plyAct, supra andtransfe.nred their functions to IER. In
add:.t:.on, subsect:.cn (6) of 51901A pzov:.da: as follows:

—

3. The Act that created DER,cdmmly known as "Act 275".

-4 -
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"ohe Doporoiins :
to any inconsistent provision in tnis act concian=d, countinuz to
exercise the powers and perform the duties by law heretofore
vested in and imposed upon:

"{6) The Department of Health and the Secretary of Health
in so far as such powers and duties pertain to the control of -
nuisances from grounds, wvehicles, apartments, buildi.ng§ and
places within the Cammonwealth, to the sanitary condition of
tenements, lodging and boarding houses, to management of the
sanitary affairs of the Camonwealth, the issuance of water-
works permits and to the control of water pollution; ™ (Em-

phasis supplied.)
The powers referred to are not, again on their face, identical ‘to the

powers granted [ER uwnder subsection (7) of §1901A. Parallel to the dwal grant
o_f authorl;:y to the Department of Healfh mder §2109 of the Adn:.mstrat:.ve Code
of 1929, quoted supra, the power transferred under subsection (6) quoted .mupra,
was, we believe, intended by the legislature to effect' a transfer not only of the
lpowertoadnﬁnistertheWaterSu;plyIaw, supra, butalsotr:épmzerto'"stip\nat:_e
... the conditions under which water may be supplied to the public®.

v Just as, under that power, the Department of Health might have refused
to approve a permit amendment deleting previously approved fluoridation on the
grounds ﬂiﬁattheprotectionofpublichealﬂlamipxeventionarﬂsuppressimof.
dj.seaserecjuired such action, so may [ER now do the same.

This conclusian, based on a technical analysis of the various relevant
legislative provisions, is in accordance with the conclusion we would be led to
by broader consideraticons of legislative intent. Viewing this case out of the
‘context of the flwridation dispute for the moment, with all the emotion that d.ls-
pute has engendered, it seems to us illogical to conclude that the legislature
transferred, in bulk, the powers, duties,and functions of the Department of Health
in this area to DER, but nevertheless did not transfer the power to consider the
public health implications of all phases of the permit granti.ngl process. It.is pos=
sible that the legislature might .have suwch an intent, but that would seem (a) im-
probable, and (b) not in the public interest. For both of these reasons we think
that a legislative expression of intent to exclule considerations of public health
and disease prevention fram the water supply pe.nnltprocess of DER ought to be
clear before it is concluded that such an intent exis.ted.
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did not intend to exclude DER from considering the mislic health and disesco. v

tion implications of the water supply permit process, and Second on specific de--

grounds that the legislature did affirmatively intsnd OTR to have powsr £0 couslic .

public health and disease prevention in that process.

We conclude that the action of DER'in this case wa: p.Tper, supportec

by substantial evidence, and in accordance with law. == -

‘ We. would add our agreement with our Brother Waters in quoting Judge
Wood in Commonwealth v. Williamsport Municipal Water Authority, 56 D&C 2d 791 (1972):

- "We are not insensitive to the aversion many people feel

. . .. toward such measures as the use of a public water supply for
a purpose as that here concermed. In our view the problem of
flwridation is ultimatelyjone for resolution by the legisla-
twre [by legislation directed specifically to that disputej.”

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and subject matter
of this appeal ‘ ‘ .

2. The legislature by the Act of Decenber 3, 1970,-P. L. 834, transferred
certain powers and duties formerly invested in the Department of Health to the Depart-
ment of Envirormental Resources regarding permits for public water supply systems.

3.  Among those powers was the power to stipulate the conditions wnder
which water. might be supplied to the public, in accardance with the legislative
sEarﬂardﬂatanysmh&xﬂitimsmstbedesignedtoprotecttheptblic}ealth
and/or canyout the most efficient and practical means for the prevention of
disease. |

4. The action of the Department of Environmental Resources in demying
a;pﬁoval of t':he‘ requested authérity for the City of Lebanon to discontinue fluori-
dation of that City's water supply was supparted by subs_tant.ial evidence and_was
within the powers of the Departmnt:



ORDER

_ AND NOW, this 3¥d day of January, 1975, the action of the Departmant
of Environmental Resowrces in refusing to permit the City of Iebanon to discontinve
the fluoridation of that City's public water supply is sustained, and the appeals
of Daemon C. Strickler, et al, are hereby dismissed.

ENVIRQ\II']ENTALHEAR]NGB)ARD

’ “———S—Qﬁ*

Jocgpl) L (G4

L s 524 ,.i;\ ’:; _.:,‘;

g ., ‘
. CCHEN

Member

DATED: January 3, 1975

" DISSENTING OPINICON

By Paul E. Waters, Member (Issued January 3, 1975)

FINDINCS OF FRCT

A A

"1. The CTity is a mmicipal corporation organized and existing
under the laws of Pennsylvania as it relates to Cities of the Third Class.
2. The City operates a E.lbllc water supply under Watér:_
Supply Permit No. 3869502 issued pursuant to the Act of April 22, 1905, P. L. 260,
‘as amended, 35 P. S. §711 et seg. ("Water Supply Law").
3. Water Supply. Permit No. 3869502 was issued on February 19, 1970,
by the Pennsylvania Depa;‘tnerit of Health, whichr then administered the Water Supply

Law.

T . 4. Pwrsuant to Resolution No. 171, Sessions 1966-1967, (March 27,
1967) of the Council of the City of Lebanon and Module 12 of the City of Lebancn's
Water Supply Application, Water Supply Permit No. 3869502 authorized and required

flwridation at the new water treatment plant.

5. The new water treatment plant began.oper:aticn on September 15, 1972,

and fluworidation cammenced on November 27, 1972.

. - -

e
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are maintained in the range of 0.7 to 1.2 mg/l at the time water enters the City’s
distribution system. .Ti'.ze concontretion of fivorids in the tzisr ot tho point oF
entry to the City's distribution system does not significantly exceed concentra-
tions of 1.2 mg/l.

. 7. On January 19, 1971, the Department of I:'mv:.romrental Resources
assumed administration of the Water Supply Law and related powers of the LCepart-
ment of Health pursuant to Article XIX-A, §§1901-A and 1918-A of the Administra-
tive Code added by the Act of December 3, 1970, P. L. 834, 71 P. S. §§510-1 and
510-18.

8. In accordance with Resolution 191, Sessions 1972-1973, (January 8,
1973) of the Council of the City of Lebancn, on January 12, 1973, the City Clerk
reqmstedﬂaatthepennitfo:trelebamcityWaterS\pplyberevisaiwproﬁde
for the removal of flwridation. The request was assigned Application No. 3873501
by IER. '

9. By letter dated September 6, 1973, the Department refusedthe City
permission to discontinue fluoridation, |

10. In acting upon the City of Lebanon's application the Department :

- consulted with the Pemnsylvania Department of Health on the public health issue

involved.

11. Flwridation of é public water supply at approximately one part per

million ("pom") is recognized as an efficient and economical public health measure

recammended by the Pennsylvania Department of Health.
’ | " ) ) . .
12, Approximately 5.3 million people in Pennsylyania drink fluoridated
water. '
13. A prime public health benefit associated with fluworidation of a
public water supply at approximately 1 pam is an approximate 65% reduction in
dental cavities ("caries"). - - .

14. Discontinuation of flmridaf‘;ian‘of' the cit:.y's water supply can be

- accatphshedwa.tlnut any modification of thewater works system and without af-

fecting éotability of the water.
15. Dental Caries is probably the most prevalent disease in America.



16. Alternate methods of making flwride availasble to a population,
such as topical applicaticm of flwrides and addition of flworide to milk, are
not as efficient and economical public health measures as addition of flwride
to a public water supply.

17. Distribution of flwride tablets is much less efficient and eco-
nomical as a public health measure than acﬁltmn of flwride to a public water
supply.

18. Flwridating a public water supply at approximately one ppm is safe
£rom a medical standpoint. '

19. There has been no increase in sickness or death rate in Lebanon

- since flwride was introduced into the City = water supply.
DISCUSSION

The fluoride issue has been discussed, debated and adjudicated for so
nany‘years it is surprising that this matter should, at this late date, f£ind its

way to my desk.

At the outset,let me say that the case of Commonwealth'v. Williamsport

Mumcyal Water Authority, 56 D & C 2nd appeared at first blush to be determinative
of the issue before us. Upon closer scrutiny, 110we§er, it appears the task was
not to be that easily campleted, and that in fact, this is‘acaseof first im-
fression. In Williamsport, supra, an equity action, the Lycoming Cownty Court did

enjoin the City from removing fluworide fram the water supply. It was there clear,
however, that it was only pursuant to the broad equity powers of the Court and

its interest in preserving a positive health measure, that the injunction, sought
by private citizens, and the Department of Health, was granted.? sSuffice it to
say that this Board has no such equity powers.

If the only question before s was whei:hgr or not fluoride added to the
water si:pply at low levels is beneficial in preventing cavities in young children,

4. The Court, although mentioning almost as an afterthought that the
Department's Regulations had not been followed and no permit issued, was not called
upon to decide the question before us.
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our ang.r would bz unequivr.>-:al.5 Acain, this is not the task actwally bsfore

The City ccﬁtends that DER was not authorized by the law to refuse to
permit it from i-emving flworide from its public water supply. Iet us look at
the statutes: Section 3 of the Water Supply Law, Act of April 22, 1905, P. L.
260, (35 P. S. 713) provides:®

"No mmicipal corporation, private corporation, company,
or individual shall construct waterworks for the supply of water
to the public within the State, or extend the same, without a
written permit, to be obtained fram the Comissioner of Health
if, in his judgment, the proposed source of supply appears to be
not prejudicial to the public health. The application for such
permit must be accompanied by a certified copy of the plans
and surveys for such waterworks, or extension thereof, with a
description of the source from which it is proposed to derive
the supply; and no additional sowrce of supply shall subse-
quently be used for any such waterworks without a similar permt
from the Commissioner of Health."

Pursuant to this authority above indicated, [ER passed certain regulations to
carry out the purpose of the legislative grant of authority. These are found in
25 Pa. Code 109.21 and 109.22 and provide: in pertinent part:
"(a) Deviation from apmroved plans or specifications af-
fecting the treatment process or quality of water shall be ap-
proved by the Department in writing before such change is made.
"(b) Notreat:rmtpmcessorpmtectweneasuresha]:lbe

added to, altered or discontinued without secur:.ng written ap-
proval from the Department.,"

" In addition, DER was givmthepomrofthebepartrentofnealﬂmcorrbainedinﬂae
" Administrative Code §2109, 71 P. S. 539 (b):

"(b) To issue water works pemmits, and stipulate therein
the conditions under which water may be supplied to the public,
and to administer sectioms one, two, and three of the act, ap~
proved the twenty-second day of April, one thousand nine hund-
red and five (Pamphlet Laws, two hundred and sixty), entitled
'An act to preserve the purity of the waters of the State for
the protection of the public health,' its amendments and sup~
plewents,™ (35 P. S. 713 above quoted.)

5. It is. .

6, tlhemfomenentpmersmﬂertlusktweretransferrddfrunthe
Departmmt of Health to IER in 1971.

<10 -
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for the ectica of DZR. Thcre are however two problems.

First, it must b2 kept in mdnd, that our Constitution Goss not permit
the legislature to delegate its law making powers to other governmental agencies. 7
It has been held that a legislative body cannot delegate its function of making
laws, directly or indirectly to any other body or govemmmental agency regardless

of the wrgency, necessity or gravity of the situation.. See Holgate Bros. Co. v

Bashore 1936, 33l Pa. 225; Wilson v. School District of Philadelphia 1937, 328 Pa.
225,

In Water & Power Resources Bd. v. Green Springs Oo., 394 Pa. 1, the

Supreme Court said:

'"while the legislature cannot delegate the power to make a
law, it may where necessary, oconfer authority and discretion in
an administrative tribunal in connection with the execution of
the law. Belovsky v. Redevelompment Authority, 357 Pa. 329. How-
ever, such authority and discretion may not be conferred by the
legislature except under the limitations of a prescribed stand-
ard or standards under which the authority and discretion are to
be exercised."

In uholding the constitutionality of the Water Cbstructions ‘Act over a challenge
that it was an improper delegation of authority, the Court went on to say. . -
"Both the statutory language r and the circumstances sur-

rounding its passage indicate the legislative purposes and

why the regulation of water obstructions was necessary."

Tuning again to the language from which DER draws its alleged authority,
it is clear that the Water Supply Law, Supra, invests [ER with the power to grant
permits under the act, where

r .

". . .the proposed source of supply appears to be not prej-
udticial to the public health."

Conversely, it would seem clear that a permit could properly be refused where the
source of supply is prejudicial to the public health. There is no question that

this power was delegated properly to the Department of Health and was subsequently
transferred by the legislature to DER.

The Administrative Code (71 P. S. 539), the other statutory nail upon
which TER would hang its hat, delegates the authority to issue water work permits,

7. Article IT, Section 1 "The legislative power of this Cammorwealth

shall be vested in a General Assenbly, which shall consist of a Senate and a House -

of Representatives."
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may be supplied to the public, and to adndnister sections one,
two and three o

f the Act approved April 22, 1905 (supra).”

Does this language give absolute discretion to DER wunlirdted v the guidelines
imposed as to safety of the source of supply, potability and other matters specif-
ically mentioned in the statutes? There are two possibilities. Either the language
awoted was intended to be a delegation of authority within the guidelines set out

in the related statutes, in which case it is a proper delegation, or it is wn-
limited and,therefore, an wnconstitutional delegation because it has no

", . Jlimitations of a prescribed standard or stardards
wmder which the authority and discretion are to be exercised."

8
Favoring, as we must, a construction which upholds the donstitutionality of an
Act we believe the former situation pertains., In further support of this con-

struction, we note that the 1968 amendment to the Water Supply Law of 1905 also

makes specific reference only to "adequate supplies of safe water".9

The second problem is that if, as we have suggested, the legislature
has delegated no authority to DER regarding altering or discontinuing a particular
function of the water treatment plant unrelated to safety, quantity, and purity of
the water, clearly DER cannot by its own regulation invest itself with this
authority, i.e., legislate under the guise of regulating.
It is therefore our conclusion that there is no authority given ER
by the statutes upon which DER relies, to pramilgate a regulation pesmitiing it to
 refuse to-allow a muhicipality to discontimue adding fluoride to its water supply.

[ER, apparently recognizing the legal dilemma above oﬁtlined, urges us to

8. Water and Power Resources Bd. v. Green Springs Co. 394 Pa. 1.

9. Act of 1968, July 1, P. L. 290:

(a) In order to ensure the furnishing of adequate supplies of safe
water to the public, the Department of Health may take action as hereinafter
provided to assure the potability of water, and, if need be, the maintenance
of proper treatment equipment by every permittee, -

. , (b) Whenever the Department of Health finds any permittee is
fa.:_.]_i.ngtomeetsud'zstzndards of proper potability, or, if need be the
maintenance of proper treatment equirment as are necessary to assure a pota-
ble supply to the public, it may order the permittee to make correction there-

‘of within sixty days. On failure of the permittee to make any such ordered

correction, the Department of Health may apply for an order in the court of
cam;npl?asofthecamtymere the permittee is located to take over the
permittee’s water supply and water treatment facilities for such period of
time as may be necessary to make any such correction. In every such case,
the costs of court action and expenses incident to making any such correction

shall be borne by the'del:i.nqugxt pemmittee as shall be ordered by the court.

-12 =



- . . . T . O T e -

SlonnerirEiiie Culz ey Yl ok. &80 DL 7 oEr thoooh they wid: troncioreod .

DER. The key provision to this armment is tne foliowing: : ' |

"The Department of Health shall have the power, and its duty

shall ka: (3) to protect ths health of the people of this
Ccmnonweal!.th, and to determine and employ the most efficient

and practical means for the prevention and suppression of disease."

It is clear to us that although this authority might be sufficient to
authorize the Department of Health to seek an injunction to prevent the removal

of fluoride fram a water supply;:0 it was never transferred to LER.
The majority opinion égages in a new proéés's of statutory construction

heretofore wnknown to me. There is no doubt that the statutory pover given to the
‘Department of Health to "...employ the most efficient and practical means for the
prevention and suppression of disease." ... was not transferred specifically to !
DER. The majority nevertheless finds a general intent to invest this authority }
(which incidentally, still remains in the Department of Health) in DER by finding |
that the legislature intended to confer same portion of this authority upon CER.

It is of course clear that DER does have the authority to prevent disease as that ,
relétestotﬂ\eneedforwaterpurity. ' But there is samething else altogether {
involved in this case. Carrying the majority position to its ultimate conclusion,
DERcannwmakefuturenedlcal decisions on broad based public immmization
pu:ogramsorwhatever, so long as the public water supply is the delivery vehicle.

 More i;;;:ortanﬂy, once the prevention program is bequn in a particular municipality,
they may never be able to discontinue it!! I don't believe our legislature ever,

evey intended ittodoﬂmiswhm.ﬂaewatermrks permit program was transferred fram

the Department of Health.

I would therefore be constrained to sustain the appeal, on the limited
grounds above indicated. We would add our word of agreement with Judge Wood, who
said at the conclusion of his opinion in the Williamsport case, supra:

"We are not insensitive to the aversion many -pecple feel
toward such measures as the use of a public water supply for

" a purpose as that here concerned. In our view the problem of
fluoridation is cne for resolution by the legislature." 11

10. Even if the Department of Health had issued the order to the City
of lebanon based on the above authority, this Board would have no jurisdiction
to review it. We have no necessity to decide whether the Department of Health
prior to the 1971 transfer of authority to DER could have issued the refusal
here in question.

11. Tt is a mystery to me how the majority can agree with Judge Wood's
statement when they have just decided -- at length -- that the legislature has
ALREADY resolved - this very issue.

-]13-
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1. Ths Board has jurisdiction over the parties and subject matter

in 1971 transfcrred cexitoin povsrs and authority
fonne.riy invested in the Department of Health to the Department of Envirormental
Resources. regarding permits for public water supply systems.

3. The Department of Envirormental Resources was never invested with
the general health powers conferred upon the Department of Health to "prevent
diseases by the most efficient and practical means" by the Administrative Code
of 1929, §2102 (71 P. S. 532).

4, The Department of Envirormental Resources does not have the authority

by virtue of the Act of April 22, 1905, P. L. 260, (35 P. S. 713), or the Adnin-
istrative Code, §2109 (71 P. S. 539) to prevent a municipality from removing

fluoride from its public water supply.

5. The regulations of the Department of Envirommental Resources st be
construed to give the Department no authority beyond that statutorily delegated to it
by the legislature, and they must follow the guidelines of that authority.delegatian.

In clesing, I would sustain the appeal of Daemon Strickler, et al, and

| the City of Lebanon, Intervenor, and order the Department of Envircnmental

Resources to grant the permit applied for by the City of Iebanon in a manner
C-—-—?-' CtJ.IC:'

PAUL E. WATERS
Member

consistent with this opinion.

DATED: JANUARY 2, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

WILLIAM J, PAINTER
Docket No. 74-162-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION
By Joseph L. Cohen, Member-(Issued January 17, 1975)

This matter is before the Board on an appeal by William Painter from an
order by the Department ‘of Environmental Resources issued to Appellant on July 10,
1974. The order of the Department directed Appellant not to "re~-rent" certain
dwelling units, owned by him, until said units satisfied the requirements of the
order. For the r.easons set forth below we uphold the order of the Department
ar;d dlSHllSS this appeal. 4

~
~

FINDINGS: OF FACT

1. Appellant is William J% Painter, Box 498, Avella, Pennsylvania, an
owner of a duplex dwelling unit known as House 24-25, in the Village of Strida,
Cross Creek Township, Washington County, Pennsylvania. .

2. Appellee is the Pennsylvania Department of Envirommental Resources °
(hereinafter "DER") which administers, inter alia, §§1917-A and 1919-A of the
Administrative Code of 1929, Act of April 9, 1929, P. S. 177, as amended 71 P. S.

§5 et seq. ‘

3. On May 7, 1974, Appellee, on the basis of previous inspection and investi-

gation, issued an order to the then owner of House 24-25, George Michaels, setting

, 4 .

forth certain conditions alleged to exist in and around said property, finding said

~15~




oonditions to constitute a public nuisance and ordering their abatement. Said order

was never appealed by George Michaels.

4. Sometime between the issuance of the aforesaid order of May 7, 1974,
and July 10, 1974, the date of DER's order to Appellant in this case, the
Appellant purchased the aforesaid premises, House 24-25, in the Village of -
Cross Creek Township, Washington Oo’,unty, Pennsylvania, from the -said George Michaels.
Previous to the purchase from Michaels, Appellant was the agent on the property.
In fact, Appellant signed the postal receipt for the certified mail letter containing

the departmental order of May 7, 1974, to George Michaels.

5. After an inspection by personnel of the Department of House 24-25 on

July 8, 1974, at which time the said premises were vacant, the Department issued

on July 10, 1974, an order to Appellant not to rent House 24-25 as living
accommodations to any persons  before campliance with the order of May- 7,
1974, a copy of which was attached to the order of July 10, 1974. The latter
order, addressed to William J. Painter, had the following provision set forth

in bold face type:
"You are hereby notified that you, may not re-rent these dwel]_i.rxj

units until you have camplied with the abatement order issued you on
May 7, 1974 (copy enclosed) -and notified this office for a re-inspection.”

6. At the time of the issuance of the July 10, 1974, order to Appellant,
there existed at House'24-25, Village of Strida, Cross Creek Township, Washingtox;x
County, Pennsylvania, the following dilapidated oonditions:

a. The house was in a general sf.ate qfdisrepain

-

b. There was no water su{:ply\ serving the house,

3

c. The paper on the walls and céilings in the house was peeling ©Off,

d. Electrical wiring was;'éxmsed and hanging from the ceiling.

e. The windows and doors were in a state of disrepair: MNeither windows
nor doors were air tight: panes of glass were missing from the
windows which were in deteriorating frames and in need of reglazing.

£f. The roof on the premises was leaking.

g. Many roams had no electrical outlets.

h. The stairs had no handrail.

i. The floors on the front and rear porches were badly sagging and there
were many missing floor boards,
j. There was an excessive accumilation of refuse and garbage in the rear

yard4 of the premises,

~16=



k. The kitchen and- living room coal stoves had inadequately .
sealed vents at the chimey flue connection.. ’
1. There were no rain gutters or downspouts on the structure. .
m. A creek polluted with sewage overflowed into the cellar of the premises

f
causing two feet of septic effluent ,to stagnate in the cellar.

n. The indoor premises contained exposed lath and missing plaster.
o. The outdoor privy was badly out of plumb and was subsiding into the
ground There was human excrement found on the privy seat, the floor and the

outside of the privy. The pit of the privy was filled to ground level with human
excrement and the said excrement was seeping from the pit over the ground.

"R- The foundation of the house was out of plurb and leaning.
d. 'The cellar door frame had'bmken loose.
r. The floors of the premises leaned toward the center of the house.
Ss+ The house was infested with rats. .
t. ‘There was a hole through the foundation in the basement.

7. The aforesaid conditions existing in and about the premises in

question constitute a hazard to health, safety and welfare.
1. Amellant made no serious effort to abate the conditions set forth
in the departmental order of May 7 or July 10, 1974. ' '

;. DISCUSSION

~

o

The conditions of the property fére‘ so bad as to leave no question in

the minds of the members of this Board that a nuisance detrimental to health

exists and that DER was justified in issuing an abatement order to - -
. ¥ .

AH)ellant; Appellant does not sé_riously contest that his premises is in the condition

. described in the order of May 7, 1974, nor does he contest the validity of the
departmental order of July 10, 1974. Appellant's reason for appealing the order

of DERsof May 10, 1974, is his élaim that departmental pérsonnel prevented

-17-




him from repairing the premises in question. There is no credible evidence
.to support this- contention. Appellant made no serious effort to comply
with the order.
We construe the departmental order of May 7, 1974, to be incorpgrat_ed
by reference in the order of July 10, 1974, and properly the subject matter of
this appeal. DER would have the Board rule that the May 7, 1974, order,
not having been appealed within they appeal period, became final and not subject
to review. While this is not a substantial issue in this case, we note that the
earlier order was directed against Appellant's predecessor in title. While the

order may be binding upon George Michaels, to whom it was issued, we are unable
to concur with IER that it is also binding-upon .the present Appeliapt

¢

to wham it was not issued. We conclude, therefore, that with respect to Appellant
the substance of the order of May 7, 1974, was incorporated into the departmental )
order to him of July 10, 1974, and, therefore, is properly before this Board.

There' is no question that -DER has predicated its .'ora_éf upon as
state of facts constituting a public nuisance. That it had the power to do so, see

Elias v. Environmental Hearing Board, 10 Pa. Comvonwealth Ct. 489, 312°A.2d4 486, 489(1973

The only question in this case is whether DER coulé@ order
' Appellant not to re-rent the affected dwelling units until they had been found
on reinspection to camply with the requirements of the abatement order of May 7,
/1974, which have, 'és noted above,. been. incorporated into the July 10, 1974, order.
We believe, under all the facts of this case, that.i "i:he order not to re-rent pending
campliance determination lS a valid means of carrying out the responsibilities of
DER in this area of housing che;‘-_\_,vio"lations. Re-renting under the
‘circumstances of this case is tantamount to occupation of the premises. We find
no reason why BER could not order these premises not to be ococupied until

in campliance with a validly issued departmental order.

CONCLUSIONS OF 1AW

1. The Board has jurisdiction over the subject matter and the parties

herein. -

2. Sections, 1917-A and 1919-A of the Administrative Code of 1929,

Act of April 9, 1929, P. L. 177, as amended, 71 P. S. §51 et seq., confer upon

-18-



DER the authority to order the abatement of conditions and nuisances detrimental to
health and, for the purpose of invoking this authority, to ascertain in the first
instance whether a given set of circunstances constitute a nuisance detrimental to

health.

3. There is substantial gvidance produced in this proceeding to the effect
that the premises of Appellant, wh+ch form the subject matter of the departmental
orders of May 7 and July 10, 1974, were on the said dates and all times thereafter
maintained in a condition of filth, uncleanliness, dilapidation and disrepair as to
be a nuisance detrimental to -health and properly subject to an order of abatement.

4. The departmental order issued on May 7, 1974, to Appellant's predecessor
in title, when first issued did not beccme legally binding upon Appellant; however,
by attaching a copy of said order to the order of July 10, 1974, and predicating
the orxder of July 10, 1974, on the formmer order, said order of May 7, 1974, became
incorporated into and an integral part of the departmental order to Appellant issued

on July 10, 1974.

s

5. Given the circumstances of this case, EER was within its legal
authority under §§1917-A-and 1919-A of the Administrative Code of 1929, supra,
to order Appellant not to re-rent House 24-25 in the Village of Strida, Cross Crek
’Ibumshj:p, Washington County, Pennsylvania, until such time as the Department deter-
mines that Appellant had complied with the order of DER under date of May 7, 1974.

' 6. There was no substantial or credible evidence produced on the record
in this proceeding which tended to show'that personnel of PER in any way okstructed

' Appellant from camplying with the éeparﬁne_ntal orders of May 7 and July 10, 1974.

-19-
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ORDER

AND NOW, this 17th day of January, 1975, the action of the Pennsylvania
Department of Envirommental Resources from which Appellant, William J. Painter,

took an appeal in this matter is hereby sustained and the appeal dismissed.

ENVIRONMENTAL HEARING BOARD

Q,__e, c\.)..!::: |

PAUL, E. WATERS
C] : A

o o2 X Codory

JOSEPH L. COHEN
Member

ngﬁmmdz%

(70ANNE R. DENWORTH
Member -

L

DATED:- January 17, 1975
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" COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Strect
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of: ‘
SOUDERS AND SOUDERS, et al

v. . Docket No. 74-118-W

COMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES, Appellee, and
HEMPT BROS., INC., Intervenor it

ADJUDICATION

By Paul E. Waters, Member (Issued January 17 , 1975)

This matter comes before the Board as an appeal from the issuance of
a'permit to Hempt Bros.,Inc. (hereinafter Intervenor) . to conduct surface mining

_in, FaJ.rv:Lew Township, ! York County, Pennsylvam.a, pursuant to the Surface MJ.m.ng
Oonservatlon and Reclamat:.m Act, Act of November 30 1971, P.L. No. 147,as amended

52 P. S. 1396 1.

The Department of Enviromental Rescurces (hereinafter DER), issued
the permit over protest from Appellants,; adjacent landowrers, who alleged that the
quarry operation would with attendant blasting damagg'_ﬂne aesthetic value of the
arey and,that_ﬂ)e.re was inadeq’uate canpliance w.Lth the law regarding J;eclaljnati.on -

activii;ies upon campletion of the operation.

FINDINGS OF FACT

l., On July 30, 1973, ﬂue:Intervenor herein applied to DER for a permit
to conduct surface mining operations in Fairview Township, York County, Pennsylvania.

2. The proposed surface mining operation would camprise a limestone
quarrying operation on a tract of land presently owned by the Intervenor which .'LS m
close praximity to the Pennsylvania Turnpike in Fairview Township, York County.

3. Prior to making application for a pemit to corduct quarrying operations
the Intervenor received on Jamary 17, 1973, the approval of the Fairview
'._Ibmzship Board of Adjushna'ent to operaté a quarry at the proposed site.

4, The Intervenor's application,.Application No. 48738M11, contained -
the necessary maps, plans, photographs, engineering and geological information and
documentation as required by 52 P. S. §1396.4 and DER's Riles and Regulations pramil=--
gated thereunder. -21- ) .




5, During the pendency of the application, the Appellants requested
a hearing to oppose the Intervenor's application,

6. DER conducted a lengthy fact finding hearing on January 23, 1974,
in which every witness for the Appellants was allowed to voice opposition, and
letters from a rumber of individuals were considered. k

7. DER's Hearing Examiner, after giving due consideration
to the objections raised by the Appellants and the testimony offered by the Inter-
venor's witnesses, filed detailed writ.:ten recammendations with the Department, recam~
mending that special conditions be imposed on the permit.

8. After receiving additional engineering and geological evaluations from
its own experts and having given due consideration to all of the factors set cut in
the Surface Mining Conservation and Reclamation Act, 52 P. S. §1396.1, &t seq., DER
issued a surface mining permit to the Intervenor which became effective May 17, 1974.

9. This permit contained a list of conditions with which the Intervenor
is required to comply, including substantially all of the recamendations made
after the hearing attended by Appellants.

10, The area in which the proposed quarrying site is located and in which
the Appellants reside, is zoned for agricultural uégag which, under the Fairview Tan- )
ship zoning léws, would peﬁnit a quarrying operation.. .

11. oOnly nine hames in the area surrocunding the proposed quarxying operation
would have a view of the quarry. All of these nine homes are South of the Pennsylvania
Turnpike which would therefore be between these homes and' the quarry operation.

12, Of the nine homes which would have a vi_g'w'of the proposed quarrying site,
only five of them are within a radlus of 2,000 to 3,@60 feet of the proposed quarrying
sif;e, and none of them are less than 2,000 feet from the proposed quarrying site. 17

13. The presence of another opgraﬁné Hempt Bres. Quarry in Camp Hill has had
no effect, whether it be short temm or ;ong* term, on the value of real estate in the
immediate vicinity of the quarry,and not even on the value of those homes overlooking
it in Green Lare Fams. ' .

14. The Green Lane Famms devélo;ment which is adjacent to another Hempt Bros..
quarry is a su‘bdivision,’which arose subsequent to the time the’quarrying
operation had been established and wherein the hames command a high price._

15. Same of these homes in the vicinity of the Camp Hill Quarry ar® much
closer to the operations of._. that quarry than any of the homes in the vicinity of the

proposed Hempt quarrying site in Fairview Township.
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16. The proposed quarrying operation will have no major or substantial
impact on property values in the vicinity of this operation, especially in light of
its temporary nature.

17. The earth barriers around the proposed quarrying site will be planted
as they are formed with either crown vetch or multi-flower rows which would give
these earth barriers a green surface.

18. While there was rot a tifnetable set forth intheplanwithrespectto
a planting program, IER required that: as the overburden is stripped, it be planted
by the next planting season in order to avoid any erosion or sedimentation problems.

19. Wwhile there was no detailed timetable with respect to the time in
which the crushing plant would be dismantled after the cessation of the quarrying
operation, the regulations require that this be completed within six mohths after
termination of the quarr.y:mg operation. .

20. This timetable is further supplemented by the fact that reclamation,
as reguired under Special Condition 14 attached to the pemmit, shall be accamplished
with the pmgress‘ of thg mining operation to the highest degree possible. If DER
therefore felt that reclamﬁon wasn't concurrent with the operation being conducted,
it would require the operator to perform reclmadon,mrk.

- 21. DER does not require the submittal of a‘ timetable for reclamation
because the reclamation is to be concurrent with the mining operation, and it cannot
dictate hcw fast the mining operation should proceed; only that the reclamation must
be concurrent, and their standards are that within six months of each’ step the reclama-
ticn has to be accamplished. I’n order to insure thiS'result, DER's regulations

quire that backfilling or restoration equipment remain on site until restoration
1s accomplished. ‘*{‘ - ’

22, According to all reoognlzgd d.ama.ge criteria, the recorded vibrations
from the test blasts were below that x&ecess'axy to cause structural damage to even old
prestressed plaster, normally the weakest construction material , at the instrumentation
stations, in the immediate vicinity of the stations',' or beyond the stations, in the |
same general direction. Therefore, quring normal blasting operations within the con-
ditions set forth in the Intervenor's permit, the structures in the vicinity of the
quarry will not be exposed to possible damaging blasting vibrations or be affected
by blasting vibrations., ‘ ’ |

23, A foot was stomped on the ground in the immediate vicinity of the
seismograph located on the sidewalk in front of 6ne of the residences.,  The maximm

particle'velocity measured as a result of that foot stomping was .460"/second exceeding
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test by 13 times.
DISCUSSION

The Appellants allege that the burden of proof in this case should, by
virtue of Article I, Section 271 of the Pennsylvania Constitution be placed upon the
Permittee, Intervenor Hampt Bros.,Inc. They reach this conclusion because of remarks
made on the floor of the State General Assembly prior to passage of the amendment,
hut during a speech thereon. It is trye that such statements deserve consideration
when there is need for the construction of ambiguous language.? This amendment however
is silent on the question. We therefore turn to the Rules of Procedure which govern
the conduct of proceedings before the Board. Our Rules provide as follows:

"§21.42 A priVate party appealing an action of the
Comorwealth acting through the Department of Envirormental
Resources shall have the burden of proof and burden of pro-
ceeding in the following cases unless otherwise ordered by

.-. the Board....(c) where a party who is not the applicant

holder of a license or permit from the Commornwealth protests
its issuance or continuation.”

We therefore conclude that the hurden of proof properly rests with the
Appellants;

The major thrust of this appeal centers upon the cited constitutional
amendment and whether the mandates thereof have been properly observed by DER in -
issuirsg:the permit., In order to make this detennina.t.ion we must find cut how the
actions of DER fit in with the guidelines set for us in the leading case of Payne v,
Kassahy . 11Pa. Camonwealth Ct. 14, 312 A2d 86 (1973)_wherein it is decided that

— - "The Oourt-.s role must be to test the decision, under review
of a threefold standard: (1) Was there compliance with all
applicable statutes and regulations relevant to the protectlon
of the Ccmnomvealth's public natural resources""

We will discuss each of the three reqtu_r_ements, in turn, keeping in mind
upon whom the burden of proof rested. \\" |

The single allegaticn of violation of statute concerns fhe inadequacy of the
time tablg of the reclamation plan fiied w1th DER by the Intervenar.3

A 1. "The people have a rlght to clean air, pure water, and to the preservatlon
of the natural, scenic, historic and esthetic values of the environment. Pennsylvania's

public natural resources are the cammon property of all the people, including genera-

tions yet to come. As trustee of these resources; the Commonwealth shall conserve

and maintain them for the benefit of all the people. (Adopted May 18, 1971.)" .

2. Ack of 1937, May zs, P.Li 1019:- - -

3. 'l‘he statute provides: " (2) Reclamatlon Plan. A ccmplete ard detailed plan
for the reclamation of the lamd affected. Except as otherwise herein prov:.ded, ggd -
less a variance for cause is specially allowed by the department as herein provi R
each such plan shall include the following: (F)
ment of eich major step in the reclamation’ plan, and the operator s estlmate of
the cost of each such step and the total cost to him of the reclamation program;”
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The time table plan is, 'in fact, as detailed as could reasonably be
expected given the fact that much of the reclamation work must be done concurrent
with operations. The real concern seems to be that the Intervenor will leave a
large unattractive structure or scarred areas long after the work 1is campleted on the
site., We are satisfied that this was never proposed by the Intervenor,has not been

consented to by DER,and is an enforcement problem if and when it is to be any problem
!

The second guestion which the Payne case indicates must be answered is:

at all.4

"Does the record demonstrate a reasonable effort to reduce the envirommental incursion
to a minimm?" In order to answer this question we i'xave reviewed the evidence in an -
effort to determine what if anything the Intervenor can do, short of having no quarrying
-operation at all, which would give a more aesﬂﬁﬁwlly pleasing nature to the permitted

4 activity. I find no positive or concrete ideas or avermes which are open to the

Intervenor that can better preserve Appellants Article I rights than the present proposal

to build an earthen barrier and keep the necessary blasting within safe limits?
“Moving to the third and final Payne concern: “Does the envirommental harm

which w111 result fram the challenged decision or action so clearly outweigh the béne.fits

AP T

to be derlved therefrem that to proceed further would be an abuse of discretion?"”

There is a question as to whether this test is properly applicable to private as

T ——

opposed to public property usage. It raises Fourteenth Amendment questions
". which we. w111 not attempt :to answer at this time, :masmuch as they have not been

raised by Intervenor.

/The record does not explore the extent of benefit which will likely be derived
fran the quarrying operation. We can ohli_r‘;\{h:ake' note of the usual and wgll known uses-
to which stone can be put. Coupled with this is the inference that the Intervenor
would not be engaged in these proceed.i.;gs unless it intended to operate the quarry -
at a profit. We are of course impressed by the fact that this is to be a temporary

opcu':at.icm.6 In addition we have seriocus doubt whether even temporary econcmic

4., There are bording requirements which serve the very enforcement purpose
~ above outlined.

e et

5. Appellant does not contend that the Surface Minin ervati
Reclamation Act is itself unconstitutional. 9 cons Fon and

6. The estimated time for CX:!TpletlonrOf the quarrying operations was stated
to be three years,
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demage 7 will be done to the nine homeowners living closest to the proposed quarxy.
There will be an effect on the aesthetic value for the present occupants and this
concern is not unjustified or unfounded. But weighing this, as we must, against the
benefits that can reasonably be expected fram the operation, it is clear that DER did
not abuse its discretion in granting the pemmit.

The same guidelines applied to the Intervenor's blasting proposal lead to
the same conclusions, The Intervenor conducted a nurber of test blasts on the
site and the unchallenged and overwhelflm:'ng evidence was that the proposed blasting
for the quarry operation will be safe for all structures in the area. If the tests
and calculations regarding the blasting safety turn out to be inaccurate, we are not
umindful of the fact that our decision does not in any way abrogate the substantive
rights of the adjoining property owner to be recompensed foranyandal;lactua-ldamage
to their property.

CONCLUSIONS: OF LAW

1. The Board has jurisdiction over the parties- and subject matter of this
proceeding,
2, The acticn of [ER in granting the permit to Intervenor Hempt Bros., Inc.

is consistent with the concept of "controlled d&eimt" of natural resources—rather

-~
M ]

than no develcpment, '
3. There has been no violation of Article 1, Section 27 of the Pennsylvania
Constitution, and all statutes and regulations have been camplied with in the issuance
of a surface mining pemit to Intervenor,
"'ORCER

AND NOW, this 17th day of January, 1975, the action of [ER in issuing a
surface nu.mng permJ.t to Harpt Bmthe.rs, I.nc. ' Intervenor , is hereby sustained,
and the appeal of Souders and Souders, t/a S‘ouder Brothers, et al is hereby dismissed.

) ' i:' EI\]VIKNMENI?&LHEARINGBOARD

o Pe cJs=

PAUL E. WATERS, Chainman

fd/sma:z

JOSEPH L. CCHEN, Member

%’g %;W%

i

7. We are surprised, but impressed, by the evidence indicating no value
loss to homes located near one of the Intervenor's other quarry operations.

DATED: JANUARY 17; 1975 —26~




COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

in the Matter of:

WILLIAM E. NASH and JULIA NASH,
his wife ) Docket No. 74-040-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION
By Joseph L. Cchen, Member——Issued January 27, 1975.

This matter is before the Board on the appeal of William E. and Julia
Nash, husband and wife, fram the action of the Department of Environmental Resources
of the Cammonwealth of Pennsylvania in refus'ingto grant the Appellants certain
exc;eptibns to the sewer connection ban which the Departtrent of Environmental Resources
imposea upon the sewerage system of the Borough of Lansdale, Montgomery Cour‘xty,
PexxrxSylVarﬁa. Appellants desite relief from the ban in order to aocquire building
permits from the Borough of Lansdale which would permit them to build custom built

’
homes on a subdivision which they own in the Boroudh.

N

*
FINDINGS OF FACT . -~
T - s

£

1. Appellants, William E. Nash and Julia Nash, his wife, reside at 125

Laurel Lane, Lansdale, Montgomery 'Oounty, Pennsylvania. William E. Nash is engaged

in the construction of custom residential hames in the Borough of Lansdale.

2. Appellee is the Department of Environmental Resources of the Cammon-
wealth of Pennsylvania, (hereina.ftér "DER';) , and j.s that agency of the Comorwealth
charged with the ad:ﬁjxaistration and enforcement of the Clean Streams Law, Act of
June 22, 1937, P. L, 1987, as amended, 35 P, S. §691.1 et seq.
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3. - On February 16, 1973, Appellee, through its Regional Sanitary
Engineer, C. T. Beechwood, issued an order to the Borough of Lansdale, Montgomery
County, Pennsylvania, by which the Borough was ordered to prohibit any additional
discharge into its sanitary sewer system or treatment facilities without written
authorization from DER, except that such prohibition shall not apply to
connections to approve sewers which will sefve new construction for which building

permits were issued prior to the date of the receipt of the said order.

4.DER, Appellee herein, has adopted a policy of granting exceptions
to sewer connection bans, which policy is set forth in the Sanitary Engineering

Policy qnd Procedure Marual of DER. This policy is stated as follows:

"1l. Where building pemit for new construction was issued
by the mmicipality prior to or on the date of receipt of the ban.

"2. Where the connection will serve an existing occupied
dwelling built prior to the date of receipt of the ban.

"3. Where the connection will result in no increase in sewer
flows to overloaded facilities."”

5. Scmetime during the year 1969 Appellants acquired a tract of land at

) -the east end of the Borough of Lansdale, between Lansdale Avenue and Vine Street and

between 6th and 4th Streets. This tract of land is known as the "Gillinder tract".

. After the acquisition of this tract Appellants applied to the Borough of Lansdale

for approval .of a subdivision plan. for this tract. .:The subdivision-plan was ag_:ro@
by the Borough on October 26, 1969. The subdivision contained 17 lots, building

permits f_c_>r two of which were acquired by Appellants prior to-the institution-of . .

-—the sewer connection ban by DER.

6. On or about February 22, 1971, the Borougﬁ_bf Iansdale made application.

to DER for a permit for a sewer extension to .serve the Gillinder tract - -

acquired by Appellants for which previous subdivision approval had been granted by
the Borough. In response to the said application, DER, through its Regional -
Sanitary Engineer, C. T. Beeclmood, issued the Borough of Lansdale a permit no. 4671406

for the construction of said sewer extension.

7. Subsequent to the approval by the Borough of the subdivision plans for
the Gillinder tract and revisions thereof, Appellant William E. Nash entered into a

subdivision agreement with the Borough for the development of the tract and
made a land acquisition loan in the amount of $130,000.00 on September 23, 1970, which

. loan included approximately $68,000.00 pledged for public improvements on the tract.
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Of the funds so pledged, approaximately $12,000.00 remained in escrow as of the date
of the hearing. The total amount owed by Appellant on the loan, including the escrow
sum, is approximately $70,000.00 to $80,000.00 as of the date of the hearing. These
sums are exclusive of interest which is at the rate of 9% per annum. In additioﬁ,
Appellant is paying approximately $2,700.00 a year for real estate taxes cn the 15

lots of the subdivision which have not been sold.

8. On January 30, 1974; Appellants requested DER to grant exceptions- .’
from the sewer comnection ban of February 16, 1973, to permit the comection of
15 sewer laterals to the Borough's sewer system. Said request was denied by DER, acting
through C. T. Beecigwood, its Regional Sanitary Engineer, by letter dated
February 8, 1974. ‘ .

9. With respect to the 15 lots for which Appellants sought and were denied
by - DER exceptions from the sewer connection ban, Appellants:were not in
possession of any building permits fram the Borough of Lansdale prior to the effective

date of the sewer connection ban.

10. During the calendar year 1973 there were 21 properties in the Borouch
* of Lansdale which were demolished and the land on which they stood converted to
parking facilities. The number of lavatories in these properties totaled 23. Eight
of these properties witha total of nine lavatories were demolished prior to the institution .

of the sewer connection ban in the Borough of Ia'nsdale,' Montgamery County, Pennsylvania.

11. During the calendar year 1973 the Borough of Lansdale issued 210 building . .

permits, despite the fact that on February 16, 1973,  DER issued the sewer"

connection ban to the Borough.

12. Because of the fact that in 1973 the Borough issued 210 building permits,
an unspe_cified nuber of which necessarily involved connec‘_cions to the sév:age treat-
ment facilities of Iansdale, it is impossible to determine fram the state of the
record whether the number of such comnections was more or less than the number of
sewer disconnections resulting fram the 1973 demolitions to which reference has been
made above. It therefore cannot be determined whether the projected flows of sewage
from the 15 properties for which Appellants request sewer connection ban exceptions
would not result in an increase in sewer flows to the Lansdale Borough sewage treat-

ment plant.
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DISCUSSION

On February 16, 1973, uynder the authority of the Clean Streams
Law, Act of June 22, 1937, P. L. 1987, as amended, 35 P, S. §691.1 et seq., DER
issued an order to the Borough of Lansdale, Montgomery County, Pennsylvania,
requiring it to accept no further sewer connections to its sewerage facilities
unless so éermitted by DER, The reason for issuing the ban was that the sewage
treatment facilities of the Borough of Lansdale were 'hydraulically overloaded,
thereby resulting in discharges of raw or inadequately treated sewage to
the waters of the Cammorwealth in controvention of its permit corditions. There
is currently before the Board an appeal perding initiated by the Borough of
Lansdale to contest the validity of the order of DER instituting the sewer
connection ban. The present Appellants are Intervenors in that proceeding
which is docketed as Borough of Lansdale v. Comormwealth of Pennsylvania,
Department of Envirornmental Resources, E.H.B. Docket No. 73-057-C. The
intervention of Appellants in that case was for the purposé of contesting
the validity of the ban instituted by DER,

The subject matter of this Adjudication is an appeal by Mr. and Mrs.
Nash from the action of DER in refusing them exceptions +o the sewer connection
ban imposed on the Borough of Lansdale for the benefit of 15 of 17 lots of a
subdivision in the Borough owned by Appellants.

Appellants are engaged in the business of custom home construction
in the Borough of: Lansdale, Montgomery, Pennsylvania. Some time in 1969 they
purchased the "Gillinder tract" in the Borough of Lansdale for. development aé
a residential community. They applied for and cbtained approval of the Borough
to subdivide the property into 17 separate parcels of land. Appellants
" have expended substantial sums of roney in attempting to improve this subdivision,
and have borrowed considerable sums in order to build and sell custom dwellings '
in the subdivision. As a consequence of departmental action in imposing the
sewer oconnection ban on the Borough of Lansdale and the refusal of
DER to grant exceptions to Appellants with regard to the 15 lots on their
subdivision, the Appellants are not able to realize a return on their investments
ard, moreover, are incurring heavy interest costs and real estate taxes in
respect to these 15 lots.

Appellants contend that they are entitled to an exception from the

sewer connection ban for the following reasons:

-30-



1. The issuance of a permit to the Borough of Lansdale for a sewer exten-
sion to serve Appellants' subdivision, which permit was granted to the Borough by
‘DER in 1971, confers upon Appellants a vested right to connect to that .ok
extensicn irrespective of the issuance of the sewer connection ban.
2. Appellants are entitled to the requested exceptions for the reason that

they fall within the policy of DER in granting such exceptions.

3. The circumstances attendant to Appellants' subdivision are equitably

equivalent to the policy of DER in granting exceptions to . sewer comnection. bans,

Appellants claim that they have acquired a vested rigﬁt to connect

to the sewer system of the Borough of Lansdale and that this right accrued prior to
the h@siﬁon of the sewer connection ban of February 16, 1973. They base their
claim upon the following facts, all of which occurred prior to the imposition of the
sewer connection ban: '

1. The Borough of lLansdale gave approval to the Appellants’ subdivision
plan, '

2. Appellants entered into an. agreement with the Borough of Lansdale and
First Federal Savings and Ioan Association of Lansdale under which the Nash's
borrowed approximately $68,000.00 and pledged the same for public improvement cn
the stglzfjivisidn project,

3. Appellants directed and constructed all necéssa.ry public improvements
on their subdivision, and

4. DER granted the Borough a permit for a sewer extension to serve

Appellants' subdivision.

Regardless of the nature of the legal rights acquired by Appellants vis-a-~
vis the Borough of Lansdale, these rights canmot stand against  valid exercises

of the police power. DePaul v.-Kauffman, 441 Pa. 386, 272 A.2d 500 (1971). As the

Court stated in DePaul, supra, at 272 A.2d 504:
"It has long been recognized that property rights are not
absolute and that persons hold their property 'subject to valid
police regulation, made, and to be made, for the health and comfort
of the people. * * *' Nolan v. Jones, 263 Pa. 124, 131, 106 A.235,
237 (1919). . . ."
With reéard to any claim based upon impairment of contractual cbligations,

the language of .the' Court in DePaul, supra, at 272 A.2d 506-507 is dispositive:
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. « o it must be borne in mind that 'the interdiction of
statutes impairing the cobligation of contracts does not prevent
the state from exercising such powers as * * * are necessary for
the general good of the public, though contracts previously entered
into betweén individuals may thereby be affected.' Home Bldg. &
Loan Ass'n v. Blaisdell, 290 U.S. 398, 437, 54 S. Ct. 231, 240, 78
L.Ed. 413 (1934). This Court has itself recognized that '[tlhe
cmnstitutional protection of the cobligation of contracts is neces-
sarily subject to the police power of the state, and therefore a
statute passed in the legitimate exercise of the police power will
be upheld by the courts, although it incidentally destroys existing
contract rights., * * *'"  gZepyger Milk Co. v. Pittsburgh School
District, 334 Pa. 277, 280, 5 A.2d 885, 886 (1939) . . ."

Regardless of the foregoing principles, however, we do not believe that
Appellants had a vested right to connect to the sewer system of the Borough of

lansdale. We are of the opinion that the nature of this interest is a conditional

privilege at best. See: Commorwealth of Pennsylvania, Department of Environmental

Resources v. Borough of Carlisle and Carlisle Borough Sanitary Sewer Authority,

and Borough of Carlisle and Carlisle Borough Sewer System Authority v. Commonwealth

of Pennsylvania, Department of Envirommental Resources, (No, 1748 C. D. 1973 and

1774 C. D. 1973, issued December 27, 1974), in which the Court stated:

" . . . The DER order in question merely restricted issuance
of new sewer permits in which property owners now have no property
right whatever. More accurately, property owners may be said to
possess a mere privilege of utilizing a sewage collection system of
the mumicipality upon cbtaining a permit which is issued under limited
conditions. . . ." (Footnote acmitted).

Inasmuch as the matter now before this Board is an appeal from the action

of DER in denying Appellant's request for sewer connection ban excep.tions,
we are not at liberty in this proceeding to inquire as to the validity of the ban

itself, F. & T. Construction Co., Inc. v. Department of Envirommental Resources,

= § Camorwealth Ct. 59, 293 A.2d 138 (1972).

Becase of the foregoing considerations it cannot be said that the sewer
connection ban imposedaon the Borough of Lansdale by DPER on February 16, 1973,
could not donstitutionally interfere with Appellants 'rights' to connect to the
Borough of Lansdale sewer system. We must now inquire, however, whether Appellants
are entitled to connect to the Lansdale sewer system by virtue of established
departmental policy granting exceptions from sewer connection bans or by the policy
of this Board to grant such exceptions where the facts of the case indicate circum-
stances equitably indistinguishable from those under which the departmental policy

would grant an exception.

Because Appellants are in the business of constructing custamn built homes,

they are unable to acquire building permits with respect to any parcel of land unless
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and until they have plans and specifications with respect to a proposed building

on such parcel. While they do build same custam built homes for speculation, the
majo:_:ity of their building depends upon acquiring customers for wham they build hcmes
according to their custamers'wishes. Thus, the Borough of Lansdale will not grant
them building permits for custom built houses unless they have the plans and specifi-
cations therefor. Inésmuch as this depends upon acquiring custaomers and settling
upon individually determined building plans rather than building according to a pre-
determined model on a mass basis, Appellants are effectively precluded fram obtaining
building pé.nm'.ts fraﬁ the Borough }of Lansdale for all their lots at one time. Because
of the nature of their business, Appellants were unable to cbtain building permits
from the Borough of lansdale for their éntire subdivision prior to the imposition

of the sewer connection ban. In fact, out-of 17 lots in the subdivision, they were
only able to cbtain 2 permits prior to the imposition of the ban. It is acknowledged
that when they applied for the exceptions to the ban in 1974 they were not in possession
at that time of building permits for lots for which they were asking that exceptions
be granted. Clearly, Appellants are not entitled to exceptions for their 15 lots:
‘for the reason that they were not in possession of valid building pe.n'u.ts prior to

-the imposition of the ban in regard to these lots.

Inasmuch as Appellants are engaged in the businéss of new hame construction,.
they . Were not able to qualify under another policy of DER whereby
an exception would be granted "where the connection will serve an existing occupied
dwelling built prior to the date of receipt of the ban." Appellants tried to bring
themselves within another policy of DER whereby DER would
E grant an exception to a sewer connection ban where the cornection will result in
no increase in sewer flows to the overloaded facilities. The evidence introduced
by the Appellants to support this contention consisted of showing that during the
year 1973 there were damolished within the Borough of Lansd'ale 21 structures having
within them a total of 23 lavatories. These structures were totally demolished and
the land on which they formerly stood is now parking lots. Appellants then argue
that the 15 lots for which they seek exceptions to the sewer ban, when hames are
built upon them, will not contribute more sewage flows to the Borough treatment

plant than existed on the date the ban was imposed.
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We cannot accept Appellants’ contentions for the facts of the case
do not bear them out. Appellants have the burden of proving their entitlement

to an exception. F. & T. Construction Co. v. Department of Envirormental Resou.fces,

supra. .The evidence clearly indicates that during the year 1973 the Borough issued

210 building permits. = Admittedly not allcf these building permits resulted in additional
sewer connections. However, no substantial evidence was produced tending to show

that the granting of these 210 building permits would not result in additional

sewage flows over and above those which were terminated by the demolition of the 21
structures to which reference was made above. Absent such a showing we cannot even
consider whether Appellants are entitled to exceptions based upon this stated policy.

Clearly, on this-issue, Appellants have not sustained their burden.

Moreover, we are of the opinion that this exception does not permit the
interpretation Appellant advances. The Department has interpreted this exception
to be available only with regard to the same parcel of land. Thus, for example,
where an existing structure on a particular parcel of land is destroyed, this
exception allows another structure to be erected and sewage facilities provided
where there would be no increase in the amount of sewage flowing to the already
overloaded system. It does not permit, under the Department's interpretation, the
transfer of sewer connection privileges froam one parcel of land to another, as
suggested by Appellants. We are inclined to accept the Department's construction
of its own policy in this regard. Therefore, even if Appellants prove that the
expected sewage flows fram the 15 lots would not exceed the flows from the properties
in other parts of the Borough which were destroyed, they would not be entitled to

sewer ban exceptions for that reason.

'Ap'pellants_ invite the Board to create an exception for them because, according

"3 . 2ol alt
to their expert witness, the sewage flows fram the 15 lots would be "d¢ minims
insofar as adding to the pollution flow to the waters of the Commorwealth is concerned.
We are f_aersuaded by DER's argument, however, that to allow an exception
on this basis would totally undermine the policy of LER m imposing sewer

connection bans. This invitation we decline to accept.
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Appellants claim they have been prejudiced by the fact that they are
builders of custam homes and that therefore they cannot cbtain building permits
for their entire subdivision at one time: Therefore, they arque, that consideration
of their method of conducting their business should incline the Board to fashion
an exception for them. We declined to do that: See Cammorwealth v. Moarr b{ux;eries, Inc..

E.H.B. Docket No. 72-395 (issued December 31, 1973). We adhere to our decision
in Moon on these issues for the reasons stated therein. We stated in Moon:

"We understand Moon and BACS to be contending, first, that by
the very nature of their home building operation they were precluded
from obtaining building permits prior to the date when this sewer
connection ban was imposed. They distinguish this circumstance fram
the situation where same entity, not a custom builder of hames, could
have sought and obtained building permits scon after receipt of sub-
division approval and sewer extension and construction authorization.
They also allege, in support of their first contention, that by the
very nature of their business they were required to spend considerable
sums in site preparation prior to finding a purchaser. They allege
that the amount of this investment may actually be much greater than
that of a contractor who, before he finds a purchaser, prepares the
site, obtains building permits and completes his construction.

"They assume that the reason why the Department will consider an
exceptiaon when a building permit has been cbtained prior to the imposi-
tion of the ban is that the Department has recognized the fact that a
builder has made a substantial comitment in reliance upon his building
permit. Moon and BACS reason that they have made as much, if
not more of a cammitment, in reliance upon the fact that they
were notified by the Township that the Depatrtment had issued
Water Quality Management Permit No. 0970423 to the Authority, by
the texms of which the Authority was authorized to construct
pump stations, sewers and appurtenances and to discharge treated

i sewage to the waters of the Cammonwealth.

* % %

"We have considered the first contention and we hold that this
Board will not create a new ground for an exception to a sewer connection
ban based upon the distinction between a custom hame building opera-
tion and an operation which is not, or based alone upon the ordinary
ramifications of that distinction. In the first place we would be
"opening the Door" to a plethora of claims by hame builders who, for
obvious reasons, would insist that no sewer connection ban would
ever be applicable to them because they were custom hame builders.

Such claims could certainly defeat the purpose for which the ban was
intended and could lead to great confusion and uncertainty. In the
second place, we are persuaded that a custam hame builder should be
held to the date when a building permit is granted in determining
whether an exception is granted to him since he certainly has an
opportunity to find his purchasers at a stage no earlier in his develop-
ment plans than his non-custam hame builder counterpart.”

Finally, we decline to create an exception based upon the water quality
permit issued to the Borough of Lansdale in 1971 which authorized the construction
of a sewer extension to serve the Appellants' subdivision. In doing so, we note our

discussion above regarding vested rights and the police power. Further, we have
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reviewed our Adjudication in Moon Nurseries, Inc., supra, and have reconsidered our

discussion theiein relative to whether a pemit for a sewer extension granted a
municipality to serve a given subdivision would create a vested right in the owner
of the subdivision to connect the lots in his subdivision to the municipal sewer
system irrespective of the issuance of a sewer connection ban. In doing so, we deem:

it appropriate to reformulate our position in this regard.

What is commonly designated as a "sewer connection ban" derives from the

authority of DER under the provisions of the Clean Streams Law, supra,

to prohibit further sewer connections (§203(b), 35 P. S. §691.203(b)) and to require
oconduct, previously not requiring a permit, to be subject to permit (§402,35 P. S.
§691.402) . Moreover §202 of the Clean Streams Law, supra, provides in relevant
part as follows:

"No municipality or person shall discharge or permit the dis-
charge of sewage in any manner, directly or indirectly, into the waters
of this Comorwealth unless such discharge is authorized by the rules
and regulations of the board or such person or municipality has first
obtained a permit from the department.”

25 Pa. Code §91.33 provides as follows:

"(a) A permit will not be required for the discharge of sewage
or industrial wastes into a sewer, sewer system or treatment plant
which has been approved by a permit fram the Department, provided
that the sewer, sewer system or treatment plant is capable of con-
veying and treating the discharge and is operated and maintained in
accordance with the permit and applicable orders, rules and regulations.

"(b). 'No person or municipality may authorize or permit the added

discharge of sewage or industrial wastes into a sewer, sewer system,

or treatment plant owned or operated by such person or mmicipality

without written authorization fram the Department if such person or

municipality has previously been notified by the Department that

the sewer, sewer system, or treatment plant is not capable of con-

veying or treating additional sewage or industrial wastes, or is not

operated or maintained in accordance with the permit or applicable

orders, rules and regulations."”

The law and the regulations of LDER make it abundantly clear
that DER has the authority to ban sewer connections to an overloaded
sewage treatment facility. Moreover, the regulations are clear that while a permmit
is not required for the discharge of industrial wastes into a sewer system or.treat-
ment plant which has been approved by departmental permit, under certain conditions,
a permit for the added discharge of sewage and industrial waste into such a system
is required where DER has previously notified the mmicipality that the
sewer system or treatment plant is not capable of conveying or treating additional

or industrial wastes . . . .
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It is, therefore, indisputably clear that when DER imposed a
sewer connection ban on the Borough of Lansdale, the Borough was no longer in a
position to accept new connections to its system except as such connections were
specifically authorized by departmental permit. Thus, while Appellants did not
require a permit pribr to February 16, 1973, to connect to the Borough of lansdale
sewer system, thereafter theywere requiredto do so subsequent to that date. The
process of granting exceptions to the ban is in reality a pemit issuing process

authorized under 25 Pa. Code §91.33(b).

This process being explicitly authorized under the law and regulations,
this Board has a responsibility to fashion its Adjudications so that clearly enunciated
and strong public policy embodied in statutory and regulatory provisions of the
Camorwealth are not likely set aside ~ for insubstantial reasons. For
the foregoing reasons, we are of the opinion as follows:

1. That a permit granted to a municipality for a sewer extension to serve .
a given subdivision within such municipality does not in and of itself confer upon the
owner of the subdivision the unrestricted right to connect to that sewer extension.

2. 'The right of a subdivision owner to require cormections for his
subdivison to a municipal sewer system is subject to proper police power exercises
by thé Camonwealth.

4 3. The only basis upon which the Cammorwealth may be required to permit

an exception to a previously imposed sewer connection ban is through such action
by the Coammonwealth as to amount to an estoppel against thé Cammorwealth from

refusing to grant a permit for an exception.

We believe that in the exercise of its police power neither the Camorwealth
nor an agency thereof can be estopped except for cogent reasons. Otherwise, properly
enacted exercises of the police power cou_ld be easily subverted. This Board chooses
to defer to DER under proper legislative authority where DER
has the undoubted right-to take action. If DER in dealing with a
party actively misleads that party to its detrimént this Board will issue an exception
to a sewer connection ban where the policy of DER and the previously
enunciated policy of the Board do not allow it.

We feel that this case does not present those overriding issues of fairness

and estoppel which would preclude the Camorwealth from enforcing the sewer connection
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ban as against Appellants, - The equities in this case in favor of the Appellant are

similar to those in F. & T, Construction Co., Inc. v. Departmentof Environmental

Resources, supra. In light of that opinion and in light of the fact that the

elements of estoppel are not present in this case, we refuse to overrule

DER jn this instance.

OONCLUSIONS OF 1AW

1. The Board has jurisdiction owver the subject matter and the parties

herein.

2. The Clean Streams Law, Act of June 22, 1937, P. L. 1987, as amended,
35 P. S. §691.1 et seq. authorizes DER to impose sewer connection bans upon municipal
sewerage systems where such system receives raw sewage in excess of its designed
capacity, causing overloads to the system and discharges of raw and/or inadequately

treated sewage into the waters of the Camonwealth.

3. Regardless of whether a party has a vested right or a contractual
right to connect to a given mmicipal sewerage system prior to the institution by
IER of a sewer connection ban, the imposition of such ban prior to the exercise
of said "right" of connection validly precludes the connection to the sewerage
system without prior approval of DER, where no building permit has been issued.

4. All vested and contractual rights of private parties are held subject
to the valid exercise of the state's police power.

5. A party requesting exceptions to a sewer connection ban has the burden
of establishing his entitlement theréto, and, failing to do so, has no -valid basis
for relief before this Board.

6. Appellants herein offered no evidence which would entitle them to an
exception under the policy granting exceptions from sewer connection bans established
by DER or by this Board.

7. The evidence presented' by the Appellants does not establish a set of
circumstances equitably indistinguishable.from those circumstances under which
exceptions to sewer connection bans are permitted by DER or this Board .

8. The policy of DER with respect to sewer ban exceptions is a reasonable
policy. i

9. Appellants are not entitled to sewer connection ban exceptions for

their 15 lots on their subdivision for which they made application.
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ORDER

AND NOW, this 27th day of January, 1975, the action of the Pennsylvania
Department of Environmental Resources in denying Appellants 15 exceptions to the
sewer connection ban of the Borough of Lansdale is hereby sustained and the appeal

dismissed.
ENVIRONMENTAL HEARTNG BOARD

P eI

PAUL E, WATERS
Chairman

o 2P X ol

R

CZ;RI¥W£E R. DENWORTH
Meamber

DATED: January 27, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

RONALD E. FREEZER and GEORCE L. WOODS

Docket No. 74-164-W

V.

‘ COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
LYCOMING COUNTY SANITARY COMMITTEE

ADJUDICATION. - -

’

BY: Paul E. Waters, Chairman (Issuer_l'-January 31, 1975)

This matter comes before the Board as two appeals from the refusal of on-
lot sewage :‘iisposal permits to Appellants Ronald E. Freezer and George L. Woods
by the Lycoming County Sanitary Camittee in consultation with the Department of
Envirormental Resources.

The original application for permits was denied May 8, 1974, to Appellant
_ Woods and, on July 12, 1974, a permit iSsued to Appellant Freezer was revoked.
Because of new regulations and a claim by the Appellants that an employee of the
County having charge of the permits was biased and the fact that he had left the
employment of the Coumty, new applications were accepted for the same lots in Fair-
field Township. The new sanitary administrator for the County inspected the deep
pits to again determine the suitability of the sites for on-~lot systems. A hearing
was held by the County Committee and again the permits were denied based on the soil
conditions. - '

On August 26, 1974, the new county sewage enforcement officer examined the

deep test pits on the sites, On Appellant Freezer's lot extensive mottlingl

4. "Mottling is, in simplest terms, a variation in the coloring of soils. When that variation shows
a concentration of redder colors in some spots,- and grayer colors in others—a variation in "chroma",
in particular-it will almost invariably be due to segregation of iron compounds from other components
in the soil, and especially segregation of reduced (ferrous) iron compounds from oxidized (ferric) iron
compounds. Iron compounds in the soil in the presence of air for any extended period of time will
oxidize to the ferric state; ferric compounds are generally red. If the water table rises to a given level
for prolonged periods of time, say eighteen inches, . . . then the relative absence of oxygen produces
reducing conditions, and the ferric compounds are changed to ferrous compounds. Ferrous compounds
are generally grayer—of a lower chroma. The ferrous compounds tend to migrate, and collect in nodules;
when the water table drops, many of these nodules will be exposed to air, and oxidize to ferric iron.
Nodules that for some reason the air did not reach, and areas of the soil from which much of the
iron had earlier migrated, will appear gray." Fabiano v. Commonwealth, EHB Docket No. 73-051-B
(issued August 1, 1973). :
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was discovered from thirteen toAseve_nty—one inches. In addition there were

coarse rock fragments of 25-30% by volume. On the basis of this evidence the per-
mits were denied in August 1974. Similar conditions were discovered on Appellant
Woods' lot, and this evidence satisfies us that there is a seasonal high water
table which makes the lots unsuitable for a standard on-lot sewage system.

The Regulations of the Department require that on-lot systems be installed
where there is a minimum of four feet fram the bottam of the system to ground

water or rock formations.2

The Appellants' entire case rested upon one Edwin Koppe, a consulting
geologist of Harrisburg, Pennsylvania. The problem is, that this witness was
nevefcalledto*ie_st_lfyandwedomthavethebeneﬁtofhlsd:.recj;test:mnyarxi
cross examination. 3 If, he had been present and,as Appellants suggest, would have

said all of the things which they allege r_-gard.mg soﬂ. suitability, perhaps we

. would reach a different result.

{
~mmerecordasn.tlsbeforeus,theAppellantshaveﬂueburdenofpmvmg

that they are entitled to permits, by substantial evidence. They have failed.

OONCLUSICNS OF LAW

1. The Board has jurisdiction over the parties and subject matter of
. this apbeal. .
2. The Iycaming County Sanitary Committee has properly depied the on~lot
sewage disposal permits requested by Appellants in Fairfield Township, Lycoming
County, Pennsylvania.
3. Appellants have failed to carry their burden of proving that the denial of
on-lot sewage disposal permits was arbitrary, unreasonable or otherwise contrary to

law.

~

2. Tltle 25 of the Ryles and Regulatmns of the Department of Envirommental
Resources, Chapter 73, Rule 73.11 (c) and (d) provide::

- "{c) The maximm elevation of the seasonal ground water table or
perched water table, as determined by direct cbservation of the water table or
by the presence of soil mottling shall be at least four feet below the bottam
of the aggregate to be used in the subsurface absorption area.

"(d) Rock formations and impervious strata shall be at a depth at
least four feet below the bottam of the aggregate to be used in the subsurface .
absorption area. For purposes of this subsection, rock formations shall be deemed
+0 be rock which is so slowly permeable that it prevents downward passage of ef-
fluent, or rock with open joints or solution channels which permit such rapid
flow that effluent is not renovated. This includes masses of shattered rock
fragments with insufficient fine soil to fill the voids between the coarse fragments."

) 3. The examiner did everything possible to assist Appellants in bringing
this important testimony before the Board. A mumber of recesses were taken for the
. express purpose of locating the missing witness,
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ORDER
AND NOW, this 31lst day of January, 1975, the appeals of Ronald E. Freezer
and George L. Woods are hereby dismissed.

ENVIRONMENTAL HEARING BOARD

£ o c)m=

BY: PAUL E. WATERS

DATED: January 31, 1975 -42-
113 ’




COMMONWEALTIH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

MILL SERVICE, INC. Docket No. 74 553 @

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joseph L. Cohen, Member—Issued January 31'1,; 1975 -

This matter is before the Board on appeal fram the action of the Depart-

IIE.I;t of Envirommental Resources (hereinafter "DER") in issuing an order to Appel-
lant, Mill Service, Inc., on November 18, 1974, revoking Appellant's industrial
waste permit and ordering it to cease operation of its industrial waste facility

. in South Huntingdon Tm:nship, Westmoreland County, Pernsylvania. Contemporaneous
with filing the appeal, Mill Service petitioned the Board for a supersedeas, a
hearing on which petition was held on November 21, 1974, and another continued

hearing on November 23, 1974 The writer of this Adjudication refused to grant

the petition. o , _— - R

Oon ﬂnenz-Oth dayof December, 1974, a hearing on the merits of the appeal
was held, at the end of which the parties stipulated on the record that the Board
could issue an A.djudication in this matter prior to the receipt of the notes of
testimony. This was done in the interest of expediting the disposition of this
matter, it being understood that the parties by so doing would not in any way waive

any of their legal rights with respect to the Adjudicau’.on or an appeal therefrom.
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FINDINGS OF FACT

1. Appellant, Mill Service, Inc., is a corporation organized and doing
business under the laws of Pemnsylvania. Appellant operates an ihdustrial waste
treatment facility in South Huntingdon Township, Westmoreland County, Pennsylvania,

for the treatment of acid waste products of the steel industry.

2. Appellee is the Pennsylvania Department of Environmental Resources

which is charged by law with the administraticn and enforcement of the Clean Streams

3. In the operation of Appellant's facility, spent pickling liquor is
collected fram steel plants and transported to Appellant's facility by means of
tank trucks. The incaming acid with a pH of one to two is temporarily held in acid
storage on Appellant's property. The acid is then transfemed to a mixing tank
where a lime slurry is added intended to bring the mixture to a pH of approximately
nine. The resulting slurry is then transferred to one of the three existing lagoons
on Appellant's property.

4. On February 27, 1974, Appellant made application to DER for a
waste water permit which authorized the operation of its waste treatment facilities
and envisioned the building of an additional lagoon o the existing
three lagoons, and the removal of sludge from the lagoons to a landfill on
Appellantt's property. The Appellant's intention in applying for the said permit
was to abandon existing lagoons number two and three and to abandon their use.
When lagoons number two and three are sufficiently dry, they will be regraded so
that the existing embankment of lagoon number one will be strengthened and that
smooth surface contours will be provided to prevent erosion of the surface of the
ground. Thus, the application contemplates the use of two lagoons-—lagoon number
one and pr;)posed lagoon muber four to hold the treated effluent from the treat-
ment plant. Periodically, sludge will be removed from the lagoons and be deposited
on a proposed. landfill on Appellant's property. Throuwh the process of evapora-
“tion, the removal of sludge and the recirculation of waste water through the
treatment facilities Appellant intends t‘nat;i-he_re be no discharge to the waters.

of the Cammrwealth from its operation.:

5. Samwetime ih the middle of 1973, the breast on Appellant's lagoon num-
ber three collapsed and needed repair. During the repair a pipe was inserted in it.
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approximately two to three feet below the top. ‘Ilus pipe was dssigned to permit
liquid to flow from lagoon mumber three when the contents of the laac n reached the
level of the pipe. The placing of the pipe in the side of the lagoon was designed
as a stabilizing mechanism to prevent the lagoon fram collapsing agzin. At the
time that the pipe was installed or soon thereafter, there was a small pond created
to take the drainage from the pipe whenever it occurred. Although the pipe was
permitted to ramain in the breast of the lagoon until late November 1974, the

pond associated with it was removed scmetime in 1973,

6. Although the Appellant knew that there was an existing pipé in lagoon

nutber three which if unplugged would discharge waste waters if the contents in the
lagoon were at least at the level of the pipe, Appeéllant did not reveal thé:existence

'.of this pipe to DER when it made application for a permit.

7. On August 13, 1974, DER issued to Appellant Water Quality Management -
Permit No. 6574202 in response to Appellant's application therefor of February 27,
1974. This permit had appended thereto six consecutively, alphabeticény lettered
special conditions. One such condition {condition F) provided that the permit does
not approve any discharge from the site. It further required that should it appear
that an overflow of water from the basins or lagoons to the waters of the Cammonwealth
will take place, it was necessary for Appellant to secure prior approval for such
discharge from DER. Application for such approval waé to be made at least six

months prior to the anticipated date of discharge.

8. On November 14, 1974, a member of DER, in response to a complaint,
went onto the property of Appellant for the purpose of ascertaining whether there
was a discharge fram Appellant's operation into thei waters of the Comonwealth.
Upon investigatj:m, he ascertained that there was a wooden plug, apparently re-
moved from the pipe, laying next to the pipe. He also found that the inlet end

of the pipe in the lagoon was concealed with rocks.

[ER, on being arprised of the discharge fram lagoon number three on
Appellant's property into Sewickley Creek revoked Appellant's permit on November 18,
1974, and in the order of revocation ordered Appellant to cease its operat.ions from

that time on until such time as Appellant shall have received a new permit from DER.

~45-




9. Subsequent to the receipt of the order of revocation, probably
between the period of November 18, 1974, and Novenber 23, 1974, Appellant caused

the pipe to be rendered incperative.

DISCUSSION

Appellant, Mill Sexvice, Inc., for many years prior to 1974 operated a
waste treatment facility in South Huntingdon Township, Westmoreland County,
Pennsylvania, for the treatmént of stunt pickle liquor fram steel plants in and
around the Pittsburgh area. Appellant would carry the liquor wastes in tank trucks
from the steel plants to its facility and deposit the pickling liquor into acid
storage tanks prior to treatment. Fram these storage tanks the liquor was transported
to Appellant's treatment facility which contained a lime slurry designed toneutralize
the acid in the pickling liquor. The effluent from the treatment plant was then
transported to one of three lagoons on Appellant's property.. .In one of these lagoons,
lagoon number three, there was inserted in its breast about two or three feet below
the rim of the lagoon a pipe to discharge the contents of the lagoun if the contents
rose to a point equal to the height at which the pipe was located. This pipe »
was put in the lagoon after the breast of the lagoon had collapsed and was in need
of repair. It was placed therein as a stabilizing device so that the lagoon would
be emptied of scme of its contents prior to filling to a threatening height. Below
the pipe on the outside of the lagoon, there was constructed a small pond to receive
the effluent from the pipe. Although the pipe was not removed, the pond was dis-

— mantled sametime in 1973.

On or about Februvary 27, 1974, Appellant made application to DER for a
waste water management éermit which was designed to.permi'.c the continued operation
of its waste treatment facilities and to provide for the construction of a new
lagoon, lagoon mmber four, and strengthen lagoon number one. Lagoons number two
and three would be emptied of their contents and no longer used for the storage of
waste. ' In connection with this application, Appellant also made application to
DER for a permit to operate a landfill which would contain the sludge from the
'lagoon wastes, ~After several revisions of the application, Appellant was granted
a waste water management permit by DER. It was also granted a permit to conduct
a landfill on its property to dispose of the sludge, The solid waste disposal

permit for the landfill is not in contention in this case.
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In none of the application documents filed with DER in respect to its
waste water management permit did Appellant ever reveal to DER that there was a
pipe in lagoon number three which was designed to drain off waste water fram that
lagoon when its contents reached the level of the pipe. It is fair to assune from
the evidence in this matter that DER, had it known of the existence of this pipe,
would have demanded additional assurances from Appellant with respect to lagoon ;
number three. There is no credible testimony in the record which satisfactorily
explains why the existence of this pipe was not revealed to DER, especially when
the application to DER for the waste water treatment permit represented that the
operation of the plant would r.xot result in a discharge of waste waters to the

waters of the Commorwealth.

DER issued Appellant Waste Water Management Permit No. 6574202 on
August 13, 1974. Thereafter, on November 14, 1974, Appellants had a discharge
of acid waste from the pipe in lagoon number three which discharge entered into
a small tributary of Sewickley Creek then to Sewickley Creek,waters of the Common-
wealth.. This discharge resulted fram the dislogding of a wooden plug fram the
pipe and from the fact that the contents in lagoon number three reached a level
at least as high as the pipe. On November 18, 1974, DER revoked Appellant's
pemmit and ordered it to cease its operations as of the date of revocation until

suwch time as it is in possession of a new waste water management permit fram DER.

Appellant claims that DER had no legal authority to revoke its permit
on the bas:Ls of the aforesaid discharge and to order it to cease operating its
treatment facilities. It claims that a contract entered into by representatives
of DER and Appellant on March 15, 1974, precluded [ER fram taking any action
against Appellant in the nature of a permit revocation and a cease and desist
order. Moreover, Appellant claims that incidents such as the one occurring on
Noverber 14, 1974, which it characterizes g an irregular and isolated incident,
cannot form the basis of a permit revocation under the &@n n Streams Law, Act of
June 22, 1937, P. L. 1987, as amended, 35 P. S. §691.1 et seq. With each of .
these contentions we must ciisagree. With regard to the contract, Appellant
maintains that paragraph 11 of the contract precludes DER from rewoking the permit

and ordering Appellant to cease operations. That provision reads as follows:
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"It is agreed between the parties that the purpose of this
Agreement is to set forth the procedure for cbtaining an industrial
waste permit in-order to comply with the provisions of the Act,

It is further understood that the Department shall waive its right

to institute civil proceedings against Mill Service for civil penalties
or injunctive relief during the time period this Agreement is in
effect and its provisions complied with.”

While the Board is not in a position to enforce contractual obligations,
it is clear that Mill Service never complied with paragraph seven of the said
agreement which requires Mill. Service to provide a construction and performance
surety bond in the amount of $100,000 to DER as obligee for the purpose of securing
the faithful performance of the terms and conditions of the waste water manage-
ment permit within ten days from the date of issuance of said permit. Were the
Board o be inclined to take jurisdiction over contractual matters, which it is
not, it would hold that the failure to comply with paragraph seven resulted in
the breach of the agreement according to the terms of paragraph 19 thereof. How~
ever, we are of the opinion that the agreement, drafted by able counsel representing
the parties, never intended that DER forego revocation proceedings for violation

of the permit condition.

Appellant claims that §610 of the Clean Streams law, supra, does not
authorize the action taken by DER in this case. This section provides in relevant
part as follows:

"The department may issue such orders as are necessary to aid
in the enforcement of the provisions of this act. Such orders shall
include, but shall not be limited to, orders modifying, suspending
or revoking permits and orders requiring persons or municipalities to
cease operations of an establishment which, in the course of its opera-
tion, has a discharge which is in violation of any provision of this
act. Such an order may be issued if the department finds that a
condition existing in or on the operation involved is causing or is
creating a danger of pollution of the waters of the Camwonwealth, or
if it finds that the permittee, or any person or rmunicipality is
in violation of any relevant provision of this act, or of any relevant
rule, regulation or order of the board or relevant order of the
department: Provided, however, That an order affecting an operation
not directly related to the condition or violation 1n question, ray
be issued only if the department finds that the other enforcement
procedures, penalties and remedies available under this act would
probably not be adequate to effect prampt or effective correctlon
of the condition or violation." (Emphasis added.)

Appellant would have us fead the proviso in the ahove quoted passage
precludes the issuance of the order of revocation dated November 18, 1974. However,
the proviso only can come into operation when the operation in guestion is not
directly related to the condition or violation in question. Clearly, however, the

operation of Appellant's facility is directly related to the discharge occurring
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on Noverber 14, 1974, To hold otherwise wculd be to give that provision of the
Clean Streams Law, supra, a construction not clearly evident from its terms.
Appella;nt further claims that paragraph 21 of the general conditions

of the permit specifically permit sporadic discharges. We cannot concur in this
construction of that permlt condition. But even if, we accept the construc-

tion placed upon paragraph 21 by Appellant, it would be wnreasonable to apply

it to intentional discharges. Perhaps, sporadic, unintentional discharges
which cannot be foreseen with the exercise of due diligence might came vithin

the ambit of this condition. However, we do not have-suwch a case before us.

The fact that the intake of the pipe was secreted and that the plug was obviously
pulled fram the pipe all Tead to the conclusion that the discharge was intentional.
Moreover, the existence of the pipe was for the purpose of pemmitting a dis-
charge when the ﬁgoon contents reached the level of the pipe. To char;cterize

this discharge as unintentional would be to reward deception and to invite wide-

spread disregard of the Clean Streams Law, supra.

Tnasmach as the pipe was installed before the permit application was

made, Appellant should have revealed the existence of the pipe to DER. If DER '

then issued Appellant the permit under these conditions, then Appellant could, with

rore justice, argue that the discharge was not a violation either of the permit or

the Clean Streams lLaw, supra. Further, attempted campliance with special condi-
tion "F" of the permit by seeking departmental approval for a contemplated dis-
charge from lagoon number three. It, however, did none of these things. It is
fairly evident that the actions of Appellant were calculated risks it took in the

expectation that the discharge from lagoon number three would not be discovered.

The Appellant also contends that the Clean Streams law, supra,
does not authorize revocation of a permit for an isolated and irregular incident.

We do think that the penalty chosen in this case by the Department is quite

harsh and borders on being excessive. Although §610 of the Act gives the Departmentvery

wide discretion in fashioning enforcement orders to carry out the provisions‘of
the Act, we think that that section must be constituted as requiring the Department
to select from the alte.'rnative remedies that are available to it, a remedy that
is reasonable and appropriate in the particular cifcumstances. It was undoubtedly

not intended, for instance, that under this section the Department could close
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down an operation (which is the concomitant of revocation) for a single, accidental
discharge of several drops of pollutant. There is certainly same question here vhether it is
"necessary" to put Mill Service out of business inorder to carry out the provisions
of the pct--particularly when the pipe has been dismantled so that the danger to

the waters of the Camonwealth, at least from that source, has been removed and

under the permit the third lagoon itself was to be abandoned. In our judgment
substantial civil and/or criminal penalties would have been more appropriate

to the offehSe and the object of environmental restitution where an isolated

discharge such as this has been shown.

However, since the Department had reason to conclude that the existence of
the pipe was intentionally concealed fram it and that the discharge was intentional,
we think that revocation of the permit was not an abuse of discretion in this case.

In coming to this conclusion we are influenced by the fact that,if the Department
had discovered the pipe or the discharge prior to its issuance of the permit, it
could clearly have withheld the pexrmit under §609 of the Zct én the ground that "the
said violation demonstrates a lack of ability or intention on the part of the
applicant to camply with' the law or with the conditions of the permit sought”.

Thus, revocation of the permit simply put the Appellant in the positiop it wouldhave been
in but fox the dwationcofits deception. Viewed in that light and considering the
broad authority that the Department has to insure that the provisions of the Clean
Streams Law, supra, are carried out, we do not think that revocation was too extreme
a measure in this case. We hope, however, that when and if the Appellant re-submits
its permit application, the Department will act on it pramptly and fairly., Although
Appellant did not present any evidence in support of its econamic and envirommental
usefulness, it seems likely that,if operatei.pmperly, Appellant's industrial waste

facility would be both econamically and environmentally beneficial,

With regard to Appellant's contention that it is unqonstitutional to
revoke a permit without a hearing prior to the revocation, Camorwealth Court in

7LCcmmnWealth v. Borough of Carlisle, et al {No. 174_8,C. D. 1973, Issued Decenber 27,

1974) ; and7\Ca1momﬂealth v. Derry Township, 10 Pa. Conmorwealth Ct. 619, 314 A.2d geg,

(1973) has already ruled that the provisions of §1921-A(c) of the Administrative
Code of 1929, Act of April 9, 1929, P. L. 177, as anenf%d"ll P. »S. §51 _e_f:§g1(3f>
not offend the due process clauses of the Federal or Pennsylvania onstitutions.

Under such circumstances, it would be inappropriate for this Board to hold othexwise.
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Moreover, such alleged unconstitutionality only could affect the order
prior to the hearing and determination of this matter on the merits. Whatever uncon-

stitutionality there may have been was rectified by the hearing before this Board.

QONCLUSIONS OF LAW

1. The Board has jurisdiction over the subject matter and the parties

herein.

2. The discharge of acidic material from Appellant's lagoon number

three was an intentional act on the part of Appellant.

3. The discharge of liquid wastes fram Appellant’s lagoon number three
on or about November 14, 1974, was a direct violation of Appellant's waste
water management permit and a cause for revocation thereof under the provisions

of the Clean Streams Law, Act of June 22, 1937, P. L. 1987, as amended 35 P. S.

§691.1 et seq.
4. Section 610 of the Clean Streams Law, supra, authorizes CER to
order the cessation of operations which are directly related to a pollutional -

caondition or violation of the Clean Streams Law, supra.

5. The discharge fram Appellant's lagoon number three on or about
November 14, 1974, was directly related to the operation of Appellant's waste

treatment facility. -

6. DER did not violate the Clean Streams lLaw, supra, in revoking Appel-
lant's permit to omerate its waste treatment facility in South Huntingdon Town-

ship, Westmoreland County, Pennsylvania.
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ORDER

AND NOW, this 3lst day of January, 1975, the action of the Department
of Environmental Resources in revoking the waste water management permit issued
to Mill Service, Inc., on August 13, 1974, and ordering Mill Service, Ihc.; to
cease its operations, is hereby sustained and the appeal of Mill Service; Inc.,
is hereby dismissed.

. ENVIRONMENTAL HEARING BCQARD

Chairman Paul E. Waters did not participate
in the decision in this case.

pATED: January 31, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

METZGER AND PCS

v Docket No.  74-147-C

MONTOURSVILLE BOROUGH °
and

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

P~ "seph L. Cohen, Menber——Issued February 7, 1975.

This matter is before the Board on the appeals of Carl L. Metzger and PCS
Building Corporation fram the actions of the Borough of Montoursville, Lycaoming ’
County, Pennsylvania, in refusing the grant of Appellants' pemmits for on-lot
sewage disposal facilities on properties amned by Appellant Metzger. Ttie Borough of Montours-
ville took no active part inthis pz;oceeding. The Department of Envirornmental Reéourc&e
(he;einafter "DER") contends that Appellants in this case have not met their burden
of proof-necessary to show their entitlement to the permlts for which they made appli-
cation. Appellants, however, contend that although their‘ applications do not meet
the requirements of the departmental regulations, nevertheless they should be
granted permits for the reason that the proposed on-lot sewage disposal facilities
will neither pollute the waters of the Cammorwealth nor otherwise be detrimental

to public health. For the reasons cited below, these appeals are hereby dismissed.

FINDINGS OF FACT

1. Appellantsin this matter are Carl L. Metzger of the Borough of
Montoursville, Lycaming County, Pennsylvania, and PCS Building Corporation duly

organized under the laws of the Cammonwealth of Pennsylvania.

2. The 2ppellee, Borough of antcur_éville, Lycoming County, Pennsyl-
vania, is_ the permit issuing authority for on-lot sewag?—:”disposal permits
under the provisions of the Pennsylvania Sewage Facilities Ar%, Act of January 24,
1966, P. L. 1535, as amended, 35 P. S. §750.1 et seq.
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3. Intervenor is DER which is authorized under the provisions of the Pe;msyl-
vania Sewage Facilities Act, supra, to adopt rules and regulations setting forth
standards for on-lot sewage disposal facilities and is also authorized to administer
the provisions of the Clean Streams Law, Act of June 22, 1937, P. L. 1987, as

amended, 35 P. S. §691.1 et seqg.

4. Appellant Metzger is the owner in fee of building lots in the Borough
of Montoursville, Lycoming County, Pemnsylvania, at 1215 Nicely Avenue and 1215

Weaver Street.

5. On April 17, 1974, Appellant Metzger filed with Appellee an applica-
tion, Application No. 185091, for a permit. to construct an on-lot sewage disposal
facility on premises 1215 Nicely Avenue in the Borough of Montoursville. On May 16,
1974, PCS Building Corporation filed with Appellee an application, Application No.
185093, for a permit to install an on~lot sewage treatment facility on the property

" 1215 Weaver Street.

6. The sewage officer of the Borough of Montoursville, Appellee herein,
.refused to issue pemmits responsive to the aforesaid applications by Appellants.
Thereafter, Appellants appealed the decisions of the Borough sewage officer to
the Borough wmcil. The Borough council upheld the decisions of the sewage officer
by notices of determination ynder dates of May 24, 1974, and July 2, 1974. In
these notices-of determination-signed by-Frederick Y+ Dietrick; Esquire, attorney
for the Borough, it is stated that the Borough council believes that the present
regulations of CER and its standards of enforcement are ambiguous, impractical,

unfair and confiscatory.

7. On June 17, 1974, Appellant Metzger filed with the Envirormental
Hearing Board an appeal from the determination of the Borough council of Montours-—
ville which upheld the action of the Borough sewage officer in refusing a permit
responsive to the aforesaid application of Appellant Metzger. On Julyllo, 1974,
Appellant PCS Building Corporation filed with this Board an appeal from the
determination of the Borough council of Montoursville which upheld the action of
the sewage officer of the Borough in denying a permit for an on-lot sewage disposal

facility responsive to the corporation’'s application.
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8. The sewage disposal facilities proposed in Appellants' application
consisted of a septic tank and "seepage" pit to be installed on each lot. The
proposed septic tanks were to have a capacity each of 900 gallons; the seepage pits
to which each septic tank was to be connected were to have a diameter of 8 feet
and to be at least 12 feet in depth. Each seepage pit was to be lined with 8-inch
cinderblocks with holes in these blocks lying horizontal. The cinderblocks would
extend the entire depth of the seepage pits and form an inner wall of the circumference

of the pits.

9. The manner in which the proposed sewage disposal facilities would
work is that the effluent fram the septic tanks would drain into the seepage pits
and the same would be absorbed into the surrounding soil through the cinder-

block holes and through the bottom of the seepage pits.

10. There is a perched water table approximately two feet below the surface .
of the ground upon which the sewage disposal facilities have been proposed to be

installed. As proposed in the application, the seepage pits would intercept the perched

water table. .
11. 25 Pa. Code §73.11 provides, in pertinent part, as follows:

"(c) The maximum elevation of the seasonal ground water table
or perched water table, as determined by direct cbservation or by
observation of soil mottling shall be at least four feet below the

= = bottom of the excavation for the leaching area. Rock formations
and impervious strata shall be at a depth greater than four feet
v~ below the bottam of the excavation. '

"(d) Rock formations and impervious strata shall be at a depth

at least four feet below the bottam of the excavation for. the subsurface

absorption area., For purposes of this subsection tock formations shall

be deemed to be rock which is so slowly permeable that it prevents

dowrward passage of effluent, or rock with open joints or solution

channels which permit such rapid flow that effluent is not renovated.

This includes masses of shattered rock fragments with insufficient

fine soil to £ill the woids between the coarse fragments."

12. The proposed sewage disposal facilities do not conform to 25 Pa. Code
§73.11(c) in that the perched water table is not more than four feet b_elow the bottom
of the excavation to be used in the absorption area. It is impossible from the evidence
to determine the characteristics of the soil four feet below the bottom of theexcavation
of the absorption area and hence whether the proposed seepage pits-are in campliance

with 25 Pa, Code §73.11(4).
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DISCUSSION

Section 21.42 of the Rules of Practice and Procedﬁre before the Board
impose the burden upon Appellants to show their entitlement to a permit in this case.
This, Appellants have failed to do. The proposed sewage disposal fécilities for
which Appellants seek permits admittedly do not conform to the requirements of 25 Pa.
Code §73.11(c) and (d). Thus they are clearly not entitled to a permit on the basis
.of this provision of the regulations.

Recognizing that their proposals do not conform to the provisions of
the applicable regulations, Appellants then c'ontend that their proposed facilities
should revertheless be permitted for the reason that the proposed facilities will
neither pollute the waters of the ¢ommorwealth or otherwise be hazardous to public
health. BAppellants contend that in such circumstances either the rules and regulations

relating to permitted sewage disposal facilities are not intended to be all inclusive,

or, if they are, they are unconstitutional as applied to the facts in this matter.

It is not necessary for the Board to reach these contentions raised
by Appellants either with regard to the scope of the regulations or theéir
constitutionality. Appellants have failed to meet their burden of showing
that’ the effluent conducted to the seepage pits from the septic tanks will be properly
- renovated prior to reaching waters of the Camorwealth. Without such a showing,

the Board cannot make a determination with respect to the issues raised by Appellants.

For the foregoing reasons it is apparent that Appellants have not shown

their entitlement to pemmits for sewage disposal facilities from the Borough.

QONCLUSIONS OF LAW

1. The Board has jurisdiction over the subject matter and the parties

herein.

2. Whenever a nninicipa.'lity refuses to issue a sewage disposal facilities
"'permit to an applicant therefor, and the applicant thereafter appeals to this Board,

the applicant has the burden of proof in showing his entitlement to such a permit.

3. The Appellants herein have not met their burden of proof in showing
their entitlement to a permit for the installation of on-lot sewage facilities on
the properties subject to their applications.
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4. The Borouwgh of Montoursville properly and legally refusedto issue

permits to Appellants for the installation of on-lot sewage facilities on their

properties.

ORDER

AND NOW,- this 7thday of February, 1975, the actions of the ‘Bomugh of
Montoursville, Lycoming County, Pemnsylvania, in refusing to grant Appellants
Carl L. Metzger and PCS Building Corporation permits to install an 1215 Weaver
Avenue, and 1215 Nicely Street, Montoursville Borough, Lycoming County, Pennsylvania,
are hereby sustained and the appeals are hereby dismissed. ’

Q——Q.. Cu)..l?-\'
PAUL E, WATERS
Chairman

, PP S by

Menber

DATED: February 7, 1975 . -
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COMMONWEALTH OF PENNSYLVANIA

‘ ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

MONONGAHELA AND OHIO DREDGING COMPANY
Docket No. 72-388-B

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

DISSENTING OPINICN

By Joseph L. Cohen, Member--Issued February 20, 1975

I dissent fram the Adjudication in this matter for the reason that the
action of the Department herein,in my opinion, does not constitute an Adjudication
within the meaning of the Administrative Agency lLaw, Act of June 4, 1945,

P. L. 1388, as amended, 71 P. S. §1710.1, et seq.

Section 2 (a) of the Administrative Agency Law, supra, defines the term
"Adjudication" as follows:

"'Adjudication' means any final order, decree, decision, deter-
mination or ruling by an agency affecting personal or property rights,
privileges, immmities or abligations of any or all of the parties to
the proceeding in which the adjudication is made, but shall not mean
any final order, decree, decision, determination or ruling based upon
a proceeding before a court, or which involves the seizure or forfeiture
of property, or which involves paroles, pardons or releases from mental
institutions. As amended 1963, July 31, P.L. 425, §1."

Thus, to be an Adjudication the action of the Department must in same manner affect
the personal or property rights, privileges, immunities or obligations of Appellant.

Webster's Seventh New Collegiate Dictionary defines the verb "affect" as follows:

" . . . 2: to produce a material influence upon or alteration
in . . ."

Blackk Law Dictionary (Rvsd. 4th Ed.) defines the term as follows:

"To act upon; influence; change; enlarge or abridge; often
used in the sense of acting injuriously upon persons and things. . ."
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Thus, the term "affect" means, in context of the Administrative Agency
Law, supra, to alter or modify the rights, privileges, immunities or cbligations

of persons subject to State action.

In oxder, therefore, for the departmental order to be an Adjudication,
it must have modified or altered Appellant's rights, privileges, immmities or
cbligations. Under the provisions of §2, Act of June 25, 1913 P. L. 555 as amended,

32 P. S. §681 et seq., it is unlawful:
" . . . to construct any dam orvotber water obstruction; or

to make or construct, or pemmit to be made or constructed, any change
therein or addition thereto; or to make, or pemit to be made, any
change in or addition to any existing water cbstruction; or in any
manner to change or diminish the course, current, or cross section of
any stream or body of water, wholly or partly within, or forming a
part of the boundary of, this Cammonwealth, except the tidal waters
of the Delaware River and of its navigable tributaries, without the

consent or permit of the Water and Power Resources Board, in writing,
previously cbtained, upon written application to said board therefor.
n

Violations of the 1913 Act, camonly known as the "water Obstructions
Act", are declared to be misdemeanors (§7) and subject to the penalties therein
imposed, and by virtue of §8 thereof cépable of being restrained through injunctive
proceedings.‘ Thﬁs, if Appellant were creating water cbstructions without the
consént of the Department, it would be in direct violation of the provisions of the
1913 Act, The "Order" of the Department which directs Appellant to cease dredging
operations until such time as it obtains a pemit from the Department, is merely
declarative of the 1913 Act. It, therefore, cannot be said to "affect" any legally
protected interest of the Appellant or cbligation existing previous to the date the
order was issued. This being the case, whatever else the departnentai "order" ‘is,
it surely is not an Adjudication within the meaning of the Administrative Agency

Law, supra.

The Adjudication in this matter proceeds on the assumption that if the
departmental action is not subject to collateral attack, it is an Adjudication within

the meaning of the Administrative Agency Law, supra. fThis characterization of the
Jjurisdictional issue presupposes the question to be decided—whether the action of

the Department in this instance constituted an Adjudication within the terms of the
Administrative Agency law, supra. If, as I have argued, it does not constitute an
Adjudication, the departmental action may be subject to collateral attack. Thus,

whether it is subject to collateral attack depends upon whether the action is an
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Adjudication as above defined. The Adjudication of the Board in this matter "puts

the cart before the horse".

To state my position succinctly, it is as follows:

1. The Board may only review departmental actions which are in
the nature of Adjﬁdicaéions as that term is defined in the Administrative Agency
Law, supra. ’

2. To be an Adjudication, an action must modify or alter pre-existing
legally protected interests or cbligations of a party.

3. Where an action of the Department requires a party to cease and
desist violating the law, such an order is not an Adjudication for the reason thét
it does not alter or modify the party's pre-existing legal obligations or interests.

4. Therefore, the Board does not have jurisdiction to review such

departmental action.

For the foregoing reasons I cannot acquiesce in the Adjudication and
therefore dissent.

ENVIRONMENTAL HEARING BOARD

£ Xl

JOSEPH L. OOHEN
Member

DATED: February 20, 1975
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COMMONWEALT:! Ol i .NNSYLVANIA
ENVIRONMENTAL HL..RING BOARD

Blackstone Bui:ling
First Floor Annex
112 Market -t:eet
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

G. R. THEEES

Docket No. 74-021-w

v.
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
ADJUDICATION

By Paul E. Waters, Chairman Issued, March 7, 1975:

This action comes before the Board as a Camplaint for Civil Penalties
based on the alleged acts of éollution by open burning by Defendant, G. R. ‘Thebes,
owner and operator of a landfill in New Bloomfield, R. D. #l, Perry County. The
Department of Environmental Resources, hereinafter "Department" brings this action
pursuant to the Air Pollution Control Act, Act of Januvary 8, 1960, P. L. 2119,

§35 P. s. 4009.1.

FINDINGS OF FACT

1. The Defendant in this civil penalty proceeding, Mr. G. R. Thebes,
owns and operates a sanitary landfill in Centre Township, Perry County, which is
located approximately a half-mile to three-quarters of a mile north of the town

of New Bloamfield.

2. On December 22 and 23, 1971, the Department conducted an inspection
of the said landfill and cbserved open burning, in violation of the Solid Waste
Rules and Regulations (25 Pa. Code §75.98). Inspection reports for these two

days, indicating a condition and.violatio:, were sent to Mr. Thebes by certified

mail. —.
3. On Axgust 14, 1972, an investigation by a rerrcssrtazo. . of the
Department revealed another open burning - lclatisn of whici T as ale
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informed by mailing him a certified copy of the Inspection Report which had
noted thereon the violation.

4. On Apr:l.l 25, 1973, Mr. Orwan, a representative of the Department,
observed open burning, .and evidence of past open burning, at the site of the
landfill. These cbservations were included in an Inspection Report which was
sent to Mr. Thebes.

5. Other inspections by a representative of the Department at the
landfill site revealed evidence of past burning of solid wastes in the form of
ashes located on the landfill site. The dates of these observations are May 21, 1973,
Septamber 12, 1973, and July 10,. 1973, . . |

6. Defendant also received l&t&s dated May 9, 1973, and November 5 -
1973, from representatives of the Department advising him of the illegality of

the practice of open burning.

7. Mr. Thebes has not caused the trash on the location to be covered
on a daily basis, thereby affording an opportunity for fires to be more easily
started than if the Regulations were camplied with.

8. Specific instances of-open-burning in violation of 25 Pa. Code
§129.14(b) wherein emissions and malodors were detectable off the property lines
and were causing interference with the reasonable enjoyment of life and property,

occaurred on the following dates:

(a) August 19, 1973 (h) September 2, 1973
(b) September 7, 1973 (i) September 15, 1973
(e} September 21, 1973 (j) October 12, 1973
(d) October 13, 1973 (k) October 26, 1973
(e} October 27, 1973 (1) November 3, 1973
(f) November 29, 1973 (m) December 7, 1973

(g} December 8, 1973
9. The emissions and malodors generated by the cpen burning incidents_
describes above were of such nature, quantity and quality as to interfere with )
the reascnable enjoyment of surrounding property owners.and, specifically, to . -~ -
interfere with a nearby resident one Jaboi:s' reasonable enjoyment of property on
those dates on which the illegal amissions were observed. ‘
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10. The Carson incinerator, which testimony indicated was located ‘
near the site of the Thebes landfill, has never been documented to have been in '
violation of the Rules and Regulations of the Department insofar as emissions
fram its stack are concerned; in fact, it was observed to be in compliance
when imvestigated by a representative of the Buream of Air Quality and Noise

Control.

P

11. If an incinerator such as the "Carson incinerator" is properly
operated within the framework of the Regulations, there will not be an odor or

smoke problem fram the incinerator.

12, The incinerator was not the cause of the smoke and odor problems

related by the witnesses for the Cammorwealth in this case.

13. The area surrounding the Thebes landfill is woodland and relatively
undisturbed countryside with appreciable scenic value.

14. The Defendant regularly dumps hot ashes fram the incinerators on
the landfill site, which ashes have been known, in the past, to cause fires by
igniting the refuse at the site.

15. On two occasions, fires at the landfill site caused the woods to
ignite.

16. Defendant and his son, a partner in the landfill operation, have
regularly made a practice of allowing those who dump on the landfill to proceed
unattended to the site without the supervision of any Iemployees merely by supplying
them with a key at the office, scame distance away fram the actual site of the

landfill.

17. Defendant's ope}.‘ation routinely fails to cover each day's trash with
clean fill, as prescribed by the Requlation . and, in doing so, knowingly and
openly vioclates the Rules and Regulations of the Department regarding operation
of its sanitary landfill. :

-~

18. In failing to supervise the duping operation, Defendant and his
associates knowingly and openly violated the Rules and Regulations of the Department
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which requires an operator be on hand at the site during all dumping operations.

19. Hot ashes are scmetimes delivered and deposited at the landfill

site when there are no amployees of Mr, Thebes there to supervise.
DISCUSSION

The ev:.deme in this case may faitly be described as overwhelming on
the question of violations of the Air Pollution Control Act and its Regulations,
The Regulations provide that:

"(b) No person shall cause, suffer, or pemit the open
burning of any material in any area outside of air basins in
such a manner that any of the following occur:

"(1l) . The emissions are visible, at any time, at the
point such emissions pass outside the property of the person.
"(2) Malodorous air contaminants frem the open

burning are detectable outside the property of the person.
"(3) The emissions interfere with the reasonahle

enjoyment of life or property.
"(4) The emissions cause damage to vegetation or
property.
"(5) The emissions are or may be deletericus to
Iuman or animal health."
Deferdant, G. R. Thebes has so consistently violated the aboxre proé-
visionsthat it is difficult for the Board to conclude that it has been other
4=
than intenfdional. The single feature of this case which entitles the Defendant
to any considerations of leniency in the imposition of a Civil Penalty, is the

fact that the most recent violatiorsseem to be much fewer in rmumber than heretofore.

The attitudes of both Defendant and his counsel seem to be that they
take this matter a little too lightly., %he Board feels cawpelled,therefore, te
introduce scme seriousness into the proceedings, and perhaps cause Defendant to
xeasé&s the importance of his neglect of ocur envirommental regulatﬁons. It
should be cbserved that the right torclean air and an aesthetic envirorment has
now been elevated to constitutional level in this State. We must enforce the
law with the same vigor to which Defendant would deem himself entitled if a

neighbor of his would deprive him of a consitutional right.

There have been so many violations over so long a period of time that

— -

we have listed only the most flagrant;

As we move now to the difficult task of translating pollution into

dollars, we are not urmindful of the testimony regarding substantial investment in
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equipment and the other hardships faced by Defendant in his landfill operation.

Considering all of the testimony and the most recent efforts to bring
the landfill into campliance, we are inclined to impose a penalty of a minimum of -
$150.00 per day for each of the thirteen violations.

. ORDER
AND NOW, this 7th day of March, 1975, in accordance with Section 35 of
the Air Pollution Control Act, Act of January 8, 1960, P. L. 2119, §35 P. S. 4009.1,
Civil Penalties are assessed, against Defendant, G. R. Thebes in the amount of

One Thousand Nine Hundred Fifty Dollars ($1,950.00).

This amount is due and payable into the Clean Air Fund immediately. The
Prothonotary of Perry County is hereby ordered to enter this penalty as a lien
against any private property of the aforesaid Defendant G. R. Thebes, with interest
at the rate of six (6) percentpe_rannunfrmimedatehereof..Nocnstsmaybe
assessed upon the Commonwealth for entry of the lien on the docket.

ENVIRCNMENTAL, HEARING BOARD
p_—e, ck).r::

BY: PAUL E. WATERS
Chairman

- ) Lewerricd

JOANNE R. DENWORTH
Manber

DATED: March 7, 1975
113
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

ANNIE M. WARNER HOSPITAL

Docket No. 74-184~W

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
ADJUDICATION

By Paul E. Waters, Chairman (Issued March 7, 1975)

This matter cames before the Board as an appeal from the refusal by the
Department of Envirommental Resources, hereinafter "DER", to grant an exception
to a sewer connection ban issued to the Gettysburg Mnicipal Authority on
October 31, 1973. Appellant, Annie M. Warner Hospital, desires to build a new
meciica.l facility addition, and the sewer line would connect to the present sewer

system serving the older hospital structure.

* FINDINGS OF FACT

1. Appellant, Annie M. Warner Hospital, is a non-profit public

health facility located in Gettysburg, adams County, Pennsylvania.

2. On October 31, 1973, DER issued an order banning additional dis-
charges into the Gettysburg Municipal Authority sewer system because of an over-

load of the plant capacity.

3. On February 20, 1974, the Gettysburg Muicipal Authority notified
Appellant that a proposed new building, which was to be separate from an existing

building already receiving sewer service would not be served unless this

was authorized by CER.

4. On Jume 25, 1974, Appellant applied to DER for an exception to the
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sewer ban order of October 31, 1973, for the new medical service facility sewer
discharge connection.

5. On July 19, 1974, DER denied the Appellant's request for an ex-
ception on grounds that it did not come within any of the recognized exceptions

of IER.

6. The proposed facility is to be a physicians' office building and
the project has been approved by both the Department of Health of Pennsylvania
and the South Central Pennsylvania Health Planning Council, and has an estimated

cost of approximately $500,000.

7. The proposed facility would require an estimated 900 gallon per
day increase in the flow to the authority’'s sewage plant by the projected opening
date of March 1, 1978.

8. The Gettysburg Mnicipal Authority sewage plant has a design
capacity of 1,000,000 gallons per day and the plant was below this figure for
only six days during a twelve-month period.

9. There has been a decrease in the flow to the plant of 53 millicn
gallons since the sewer ban was imposed, and the total reduction for a one-year
period due to specific discontinued operations is more than 1,000,000 gallons

per year.

10. The proposed facility is needed in the area to attract new doctors

to the commmity.

CNCLUSIONS OF 1LAW

1. 'The Board has jurisdictiom over the parties and subject rattcer of

this appeal.

2. DER properly imposed a sewer ban on the Gettysburg Municipal

Authority plant on October 31, 1974.

3. Appellant has failed to prove that it qualifies under the exceptions

recognized by DER to sewer ban orders.
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4. Appellant is not entitled to a new exception to the sewer ban

order of October 31, 1974.
DISCUSSTON

The unique feature presented by this case, ard the only difficulty in

disposing of it, occurs because of the high social value placed by our society

upon good medical services. How, one might ask, can DER possibly refuse to

permit the construction of needed doctor's offices in Gettysburg when the Department

of Health has already signaled its approval?

Iet us begin the review at the beginning, by a look at the statutes:
The Clean Streams Law, Act of June 22, 1937, P. L. 1987, as .

amerded, 35 P, S. §691.4, et seq. in its declaration of policy provides:

" (1) Clean, unpolluted streams are absolutely essential
if Pennsylvania is to attract new manufacturing industries and
to develop Pemnsylvania's full share of the tourist industry.

* * %

"(3) It is the objective of The Clean Streams Law not
only to prevent further pollution of the waters of the Common-
wealth, but also to reclaim and restore to a clean, unpolluted
cordition every stream in Pemnsylvania that is presently pol-
luted.”

Pursuant to this policy, and in accordance with Section 5 of the Act,
the Department has adopted the following regulation:

Chapter 91, §91.33 (b): .

"(b) No person or mmicipality shall authorize or permit

the alded discharge of sewage ar industrial wastes into a

sewer, sewer system or treatment plant owned or operated by

such person or mumnicipality without written authorization fram

the Department where such person or municipality has previously

been notified by the Department that the sewer, sewer system

or treatment plant is not capable of .conveying or treating

additional sewage or industrial wastes, or is not operated or

maintained in accordance with the permit or applicable orders,

rules and regulations."

It is clear fram the above and indeed it has not been challenged here,
that [ER's imposition of a sewer ban was a proper exercise of authority. Moving
then to the question of exceptions to sewer ban orders, we are by definition
operating in an area where the rights of Appellant are much more restricted. If,
as it is contended, DER should lift its restrictions imposed for public health
reasons, there should be some overriding consideration based on an even greater

public health benefit or it must be required by simple justice.
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The value judgment to be made between the benefits of unpolluted
water or better office facilities for doctars in Gettysburg, moves this Board
toward judgments it is not equipped or indeed authorized to make. It is our
view that [ER is in an infinitely better position to make a decision on the
relative public benefits to be derived fram the above mentioned activities.
Unless we find, and we do not, that this judgment has been exercised in some

arbitrary or unreasonable manner, there is no clear call for the intervention
of this Board.

In Camonwealth v. Alan Mitchell Corporation, EHB Docket No. 71-108-W,

issued June 7, 1972, cited by both parties, the Board resolved the issue raised
here by Appellant to the effect that the sewage discharge is de minimis ard should for-
that reason be allowed. We there said:

"Turning now to the Appellants' claim, that the added load
from their new four story building containing 35 wnits would be
negligible, only two brief comments are required. First, we
believe that this new structure will add measurably to the pre-

- -sent overload of the Author:.ty sewer system and, secondly, even
if it does not, the amount is irrelevant, inasmich as it is
the connection itself which the Depattment has prohibited.
These kind of cases should not turn on the amount of added sewer-
age in the individual case, because presumably this approach
is what has caused the very problem (always room for one more)
that the Department has set out to solve by the ban."

Finally, the Board follows its earlier decisions issued in Camronwealth v.

Moon Mirseries, EHB Docket No. 73-395 issued December 31, 1973, and Camorwealth v.

Kenneth G. Bissey, EHB Docket No. 72-338-B issued October 24, 1974, which hold

that where the Appellant fails to bring himself within the recognized sewer ban
exceptions, the Board will sustain DER's authority to deny the added discharge.

There are four recognized grounds for exception to a sewer ban order.
We have discussed these at length in the above cases. ‘mffice it to'say that
none are applicable to this case, ard the Appellant seeking a new exception category
based on medical needs, does not sericusly contend that they are. We therefdre

enter the following:
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ORDER

AND NOW, this 7th day of March, 1975, the action of the Department of
Envirormental Resources in denying a sewer ban exception to Appellant, Annie M.
Warner Hospital, is hereby sustained.

ENVIRONMENTAL HEARING BQARD

O——e. cLJ.x:-

BY: PAUL E. WATERS
Chairman

fwaamd

JOANNE R. DENWORTH
Member

CONCURRING OPINION

I concur in the result reached in this Adjudication, but I cannot
accept the inference that DER made a decision on the relative merits of controlling
pollution as oppesed to permitting the building of an auxiliary hospital wnit in
response to a cammunity-felt need for such facility. Nothing in the record indicates
that the Department made such a detennlnatlon Rather, th is apparent that DER

" locked only to ascertain whether the request for an exception fell within the policy
of DER on granting exceptions to sewerconnectionbans.—-Having ascertained that thé
hospital's application did not fall within this policy, the Department summarily
denied the application'.’

Moreover, had the Department based its decision on the relative merits of
water pollution control versus a commmity—~felt need for an additionél hospital
facility, I am of the opinion that this Board could have inquired into the factual
basis upon which such a decision was made to determine whether it was proper under
the circumstances. However, I concur in this Adjudication for the reason that DER

was under no legal campulsion to grant the exception in this case.

’

L Cedor

ByUIOSEEf{ L. COHEN
Member

DATED: March 7, 1975
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- COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

TCWNSHIP OF PLEASANT
Docket No. 73-252-CP-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joseph L. Cohen, Member-—Issued March 14, 1975.

The Department of Envirommental Resources (hereinafter "DER") has ccrmenced
this action to have the Board assess a civil penalty against the Township of Pleasant,
Warren County, Pennsylvania, for a discharge of liquid industrial wastes into an
unnamed tributary of the Allegheny River. The parties have filed a stipulation in
this matter wherein they have set forth facts material to the disposition of the
case and have further agreed to have the Board at this time detexmine whether the
Defendant Township is liable for a civil penalty because of such discharge. The parties
have further agreed that the Board will rule on the Petition of DER to have a "default

judgment” entered against the Township.

FINDINGS OF FACT

1. That the Defendant, Township of Pleasant, is a township of the

second class located in Warren County, Pennsylvania.

2. That the Allegheny River and several of its tributaries pass through

and near the Defendant Township.

3. That within the boundaries of the Township is located a "pond" or

"lagoon" filled with acid wastes of industrial origin.




4. That the said ac¢id pond originated more than thirty years ago as
a dump for an oil refinery which had been located nearby.

5. That the Defendant is in no way responsible for the creation of the

acid pond.

6. That the acid pond was in private hands until September 8, 1970,
when the pond and the adjacent land was conveyed as a gift to the Defendant Town-
ship by Ida C. Wenzel and Luther Wenzel, her husband, by deed recorded in Warren

County Deed Book 364 at page 250.

7. That the Defendant accepted this parcel of land in order to eliminate
the pond and to convert the site into recreational area and an area where munici-

pal facilities could be located.

8. That before the discharge of September 27, 1972, (on which discharge
this action is based), the Defendant undertook to fill said pond and thereby to

gradually dissipate its contents and to remove its detrimental effects.

9. The pond was inspected by personnel of the Plaintiff on September 16,
1970, November 19, 1970, and April 6, .1972, and no charges were filed against
the Township prior to the discharge of September 27, 1972.

10, That immediat&ly Before the discharge of Septémber 27, 1972, the
area in which the pond is located experienced rainfall, specifically, 1.30 inches
from September 24, 1972, through September 27, 1972, and .96 inch on Septenber 27,

1972,

11, That on or about Septamber 27, 1972, the pond did discharge liquid
industrial wastes containing a high concentration of alkyl gulfonates into an
unnamed tributary of the Allegheny River, the contents of this discharge being
a noxious and deleterious substance which temporarily rendered unclean certain

waters of the Allegheny River and did kill same fish therein.

12, Since the discharge of September 27, 1972, the Defendant is filling

this acid pond under supervision of the Department of Environmental Resources.

13. That at no time did Defendant possess a permit issued pursuant to
the Clean Streams lLaw, Act of June 22, 1937, P. L. 1987, as amended, 35 P. S. §691.1
et seq., either for a discharge from this lagoon or for the lagoon itself.
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14. That by Pre-Hearing Order No. 1 issued on February 6, 1974, the
Board ordered the parties to submit pre~hearing memoranda with Defendants to be

filed within 20 days of receipt of the Camonwealth's pre-hearing memorandum.

15. The Cammorwealth's pre-hearing memorandum was due on or before
March 29, 1974 and was filed with the Board on March 5§, 1974, and received by

the Defendant on March 6 or 7, 1974. .

16. The Township's pre-hearing memorandum was filed with the Board and

received by the Camorwealth on April 18, 1974.

17. The Camorwealth filed a Motion for Default Judgment with the Board

on April 3, 1974.

)
i

18. Counsel for the Township filed its Answer to the Motion for Default

Judgment on or about April 4, 1974.

19. The Camorwealth's Motion was denied on July 17, 1974, without

prejudice and is still pending before the Board.

DISCUSSION

__ DER is vigorously pressing the Board to grant its Petition for a
"default judgment" against the Township for the reason that it did not file its
pre-hearing memorandum within the time specified by the Board's Pre-Hearing Order
No. 1. The rules of the Board do not expressly provide for default judgments.
Section 21.18(b) of the Rules provides that any party failing to respond to a complaint,
new matter, petition or motion shall be deemed to be in default and, at the Board's
direction sanctions may be imposed in accordance with §21.41 of the Rules. This
section provides:
"The board may impose sanctions upon a party for failure to
abide by a board order. Such sanctions may include the dismissal of
any appeal or an adjudication against the offendirng party, orders
precluding introduction of evidence or documents not disclosed in
camliance with any order, barring the use of witnesses not disclosed
in campliance with any order, barring an attorney fram practice before.
the board for repeated violations of orders or such other sanctions

as are permitted in similar situations by the Pennsylvania Rules of
Civil Procedure for practice before the Courts of Camon Pleas."
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Although this Board entered what purported to be a "default judgment”

in Commornwealth v. Froehlke, et al, EHB Docket No. 72-341 (issued July 31, 1973),

it in effect only invoked sanctions authorized by §§21.18(d) and 21.41 of its Rules.
The mere fact that the Board dencminated its action as a "default judgment", should

not obscure the fact that it was invoking sanctions authorized by its rules.

Under the Pennsylvania Rules of Civil Procedure, default judgments may be
entered in both actions at law and in equity. Rule 1037 thereof provides for default
judgments in assumpsit actions, while Rule 1047 (a) wvers default judgments in trespass
action. Defaults in egquitable actions are covered by Rule 1511, 1In all these cases
the entry of a default judgment is a ministerial act performed by the prothonotary
upon the praecipe of the Plaintiff. The imposition of sanctions against a-party is a
judgmental decision by the Board for failure to abide by Board orders or otherwise
be in vialation of the Board regulations. Thus, the imposition of sanctions by the
Board is a decision that involves the exercise of the Board's discretion. The Board
is of the opinion that to impose saﬁctions upon the Defendant Township in this case
would serve no useful purpose. Moreover, the substantial question of liability in
this matter inclines us to adjudicate that matter, rather than adjudicate this case

on a peripheral issue.

In a civil penalties éctim the Cammorwealth has the burden of proof. See
Section 21.42 Rules of Practice and Procedure before:the Board. The stipulated
facts of this case show that on September 27, 1972, pollutants entered an unnamegd
tributary of the Allegheny River after a substantial rainfall occurring from
September 24, 1972, to and including September 27, 1972 . These pollutants emanated
from a lagoon upon Defendant's property. The legal question presented'by these
facts is whether Defendant violated the provisions of the Clean Streams Law, Act
of June 22, 1937, P. L, 1987, as amended, 35 P. S, §691.1 et seg. The answer to
this question depends upon whether Defendant runicipality violated any duty imposed

upon it by the Clean Streams lLaw, supra,

Section 301 of the Clean Streams Law, supra, provides:

"No person or municipality shall place or pemit to be placed,
or discharged or permit to flow, or continue to discharge or permit
to flow, into any of the waters of the Cammorwealth any industrial
wastes, except as hereinafter provided in this act.”
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It is conceded that the discharge which is the subject matter of these
proceedings was neither permitted by the Department of Envi ronmental Resources
nor conformable to its Rules and Regulations. Under such circumstances the discharge
could not have been authorized by §307 of the Clean Streams law, supra, which provides,
inter alia, that no person or municipality shall discharge or pemmit the discharge
of industrial wastes in any manner, directly or indirectly, into any of the waters
of the Cammorwealth unless authorized by Rules and Regulations of the Environmental

Quality Board or pursuant to a permit fram DER.

Because of the manner in which the discharge in this matter took place,
a question has ar:Lsen as to whether such was a discharge by Defendant municipality
.1'_n violation of the Clean Streams law, supra. It is clear that the discharge was
not intentional as that term is understood in the law. However, nothing in the Clean

Streams law predicates a violation thereof on the intention of any party. Moreover,
in Cammonwealth v. Sonneborn, 164 Pa, Superior Ct, 493, 66 A2d 584 (1949) violations

of the.Clean Streams Law, supra, were characterized as malum prohibitum, so as to

render wholly dimmaterial a party's intent in connection with a violation of that

act.

Nor do we think that, in thevabsence of an intentional discharge of _ ...
industrial wastes contrary to the provisions of the Act, a violation thereof must
be predicated upon negligence. We believe that the legislature in its various
amendments to the Clean Streams Law, supra, particularly those of 1965 and 1970,
intended to embody the principles of strict liability insofar as discharges of
pollutants to the waters of the Camonwealth are concerned. Any other inference
would not camport with the manifest intent of the legislature to proteét the waters
of the Comorwealth fram contamination and pollution as indicated by its substantial

amendment of that law in 1959 and 1970.

The principles of strict liability derive fram the rule in Rylands v.
Fletcher, 1868, L. R. 3 H. L. 330. See also Prosser, Law of Torts (4th Ed., 1971)

505 et seq.

In the matter before us, we are of the opinion that the Defendant munici-
pality breached its duty in failing to maintain the lagoon on its property in such

a manner as to prevent discharges fram occurring therefrom resulting from foreseeable
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natural phenamena against which adequaté protection was not taken in this case.
This is not a case.in which "an act of God", not reasonably foreseeable, caused
the discharge. The discharge was caused by moderately heavy rains during a period
of a few days. Such rains were clearly a foreseeable natural event which, under
the circumstances of this case, could have been foreseen by Defendant. We believe

that the principles stated in Akin & Dimock 0il Co. v. State, 95 Okla. Crim.

218, 243 P.2d 384 (1952), is the principle to be adopted in cases of this sort.
In the annotation in 32 A.L.R. 3rd 215, at 272 in which Akin & Dimock is reviewed,
it is stated:

" . . . The defendant company also argued that it had not
been negligent and that the heavy rain had been an 'act of God,’
but the court held that no showing of negligence or criminal
intent was necessary to hold the defendant liable, because

the legislature had intended to place a duty, higher than ordinary
care, on oil campanies to prevent the pollution of streams of the
state. This duty, the court explained, is that of taking all
reasonably prudent precautions to prevent the escape of crude oil,
basic sediment, salt water, or other deleterious substances."

We therefore find that the Defendant mmicipality discharged industrial
wastes into waters of the Commonwealth in violation of the Clean Streams Law, -
supra, and that such violation may fo:_:m the basis for the imposition of a Civil
Penalty in this matter, Inasmuch as the parties have stipulated that they do not
wish to litigate at this time the extent of the civil penalty, we refrain from

any action at this time other than finding a violation of the law.

CONCLUSIONS OF IAW

1. The Board has jurisdiction over the parties and subject matter to

this proceeding,

2. The principles of strict liability: apply to unintentional discharges
of industrial Qaste to waters of the Camorwealth which are otherwise not authorized
by the Clean Streams Iaw, Act of June 22, 1937, P. L.1937, as amended 35 P. S. §691.1

et seq.

3. Defendant, Township of Pleasant, Warren County, Pennsylvania, violated
the proviéions of the Clean Streams Law, supra, by the discharge of industrial wastes

fram its lagoon into the waters of the Commonwealth,
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ORDER

AND NOW, this 14th day of March, 1975, it is hereby ordered that the
Township of Pleasant, Warren County, Pennsylvania, shall pay into the Clean
Streams Fund a sum to be determined by the Board at a later time after hearing upon
the issue of the size of the Civil Penalty for which Defendant may be liable according
to the principles enunciated in this Adjudication.

ENVIRONMENTAL HEARTING BOARD

P o cJx=

PAUL E. WATERS
Chairman -

~ i

By JOSEPH L. (OHEN
Merber

7 2 Dewserid

JOANNE R. DENWORTH
Memmber

DATED: March 14, 1975
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COMMONWEALTH OF PENNSYLVANIA

P

&

{‘

'ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

JOSEPH REEDY, Appellant
and
PENN TOWNSHIP, et al, Intervenors Docket No. 74-124<W

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Paul E, Waters, Chairman (Issued-~March 31, 1975)

This matter comes before the Board as an appeal fram an order of the
Department of Envirormental Resources, hereinafter "DER", issued to one Joseph
Reedy, hereinafter "Appellant”, on April 16, 1974, charging violations of the
" 80lid Waste Management Act, Act of July 31, 1968, P. L. 788, No. 241, as amended.
Penn, Wheatfield and Miller Townships, héreinafter "Intervenors" intervened
in the proceedings, along with Perry County, alleging that the landfill was a
necessity and should be allowed td operate despite the lack of a permit, until

such time as a permit is issued to this or some site in close proximity.

- FINDINGS OF FACT

1. Appellant Joseph Reedy is an individual operating a landfill in
Wheatfield Township, Perry County, Pennsylvania.
2. Appellee is the Pennsylvania Department of Environmental Resources.

3. Appellant operates said landfill in Wheatfield Township, Perry

County, Pennsylvania, without a permit fram DER, as is required by the Pennsylvania

Solid Waste Management Act, supra.

4. On or about March 23, 1970, Appellant submitted a solid waste permit

application to DER and,thereafter, on or about January 1, 1971, Appellant submitted
a Phase I Soils and Geology Module.
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5. Said application and module were reviewed by DER and,on or about
Pebruary 18, 1971, LER notified Appellant that his site was unsuitable because
of shallow soil depth over fractured bedrock.

6. On April 16, 1974, DER issued the Appellant an order to immediately
cease the operation of his landfill and to terminate the operation in conformity
with paragraph 2 of the order and, further, to abate the discharge of leachate
from the landfill.

7. On May 9, 1974, Appellant filed a timely appeal from said order of
DER. However, no pre~-hearing memorandum was ever filed on behalf of Appellant.

8. Intervenors are the County of Perry and the Townships of Wheatfield,
Penn and Miller.

9. The Townships provide no refuse collection facilities nor do they
have ordinances relative to refuse collection; -Mr. Reedy deals‘v'ﬂith the individual
residents of each Township on a contract basis and does not deal through said

Townships.

10. There are other solid waste facilities within a reasonable distance
from Mr. Reedy's site, including permitted facilities at the Rambler Landfill in
Juniata County and at the Harrisburg incinerator in Dauphin County. In addition,
the Thebes site near New Bloamfield in Perry County has been accepted by DER .
as a suitable site and can qualify for a permit as soon as certain minor engineering
plans a}e changed.

'11. Inspections by DER, dating fram 1971, have in most instances re-
vealed violations of DER's Rules and Regulations, including steep slopes, surface
water ponding, failure to cover, lack of surface water diversion, and leachaté dis-
charge. Inspections immediately prior to [ER's order and subsequent to the order
have revealed the same violations.

12. The refuse at the site rises in a bank twenty (20) feet above a small
stream which flows by the side of the landfill.

13. The landfill operation causes the discharge of leachate into the
waters of the Cammonwealth, to wit, an unnamed tributary to Dark Run which flows
by the ;:vest side of the landfill site.

14, Water samples were taken from said s&e&n on June 12, 1974, by Mr.
Orwin, a solid waste specialist with DER, ard on August 2, 1974, by Mr. Brehm,

a DER Environmental Protection Specialist III. The latter samples were taken

at the request of the Intervenors. These samples show a discharge to the
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watérs of the Camorwealth which alters the quality of the water in the small
tributary to the west of the landfill; including an increase in the con-
centration of chlorides, an increase in the biochemical oxygen demand and
increased concentration of iron in excess of the standards set forth in Chapter

97 of DER's Regulations, 25 Pa. Code, Section 97.15.
15. The landfill site is located in a region of shallow soil (ranging

from two to ten feet) over fractured 'shale bedrock and,as such, does not meet DER's
requirements for a natural renovation landfill, 25 Pa. Code, Section 75.84.>

16. The shallow soils at the site fail to provide renovation for the
leachate generated by the landfill and the fractured bedrock beneath such soil

provides an avenue to transmit the leachate directly to the ground water.
DISCUSSIN

The controlling question raised by the record in this case is whether
DER can reasonably order the closing of a landfill site in a county which presently
has no other conveniently available permitted site for the dumping of solid

waste.

There is little to be gained from a review of the statute and requlations,
as they clearly authorize the closing of wunpermitted landfills. A review, however,
will show that the specific question raised by the facts of this case has not been

previously dealt with by either the legislature or this Board.

It is beyond dispute that DER has the power and authority ‘to close or
order the closing of a landfill such as is here in question. Neither Appellant
ror Intervenors seriously contend that Reedy is in full campliance with the law and
Regulations of DER. Indeed, it is conceded that he has no permit to operate the
landfill.

' The question, it seems, then becomes whether there is an abuse of dis-
cretion by DER, or at least an unreasonable decision to employ enforcement actions,
when, as here, cne, the Appellant has attempted to comply with the permit require—

ments and, two, there is no other available permitted landfill in the county.

If we were to allow the Appellant or any landfill operator to ignore
the plain requirements of the Solid Waste Management Act, supra, based on the

fact that there is no convenient alternative, then the maﬁor impetus to compliance
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activity will have been removed.

In other words, it is owur view that no activity takes rlace without
motivation. There must be same way to motivate a county or an individual to
secure a permit for the proper operation of a landfill. If one is excused from
the permit requirement on the mere showing that it would be inconvenient to use
another site, even though this may be in another county, then there would re-
main no motivation for the operator to obtain a permit. Aand this is true regard-

less of the degree of inadequacy of the unpermitted site.

Turning to the other allegation, regarding efforts to obtain a permit,,
this allows a much easier resolution. We believe that DER is in a much better
position than this Board to evaluate the "good faith" of a landfill permit applicant.
This, after all, is the crux of the matter .. Anyone can submit an application
to [ER at any tlme Clearly, this alone cannot be a test for the purpose of ex-
ercising enforcement discretion. Samething more must appear, ard that is the
" "good faith" of the applicant. There should be same reasonable expectation of
success for the applicaﬁt. It might very well be unreasonable for DER to order
the inmediate closing of a lardfill, which i.nSpections have shown to be properly
operated, although without benefit of permit, where the operator has applied in
good faith Hfor a permit, and the decision is held up,on the permit grant,through
no fault of the applicant. These, however, are not the facts of this case.

Here the Appellant has not submitted all of the required data ard, based on
what has been submitted,DER has concluded that a permit cannot be issued.
The inspection reports have been consistently unfaverable to Appellant, and
Appellant has been operating for a mmber of years without a permit.

It is unfortunate that the burden of this decision falls heavily
on the citizens who would like to properly dispose of their solid waste materials.
We see no other way however to make it cléar,to the Appellant and the interested
Intervenors that time has run out and they must now move with dispatch to résolve
the problem of proper solid waste disposal for Perry County residents.

CONCLUSIONS COF 1AW

1. The Board has jurisdiction over the parties and subject matter
of this appeal.
2. Appellant, Joserh Reedy, presently operates a landfill in

Wheatfield Township, Perry County, Pennsylvania, without a’ permit, in violation

-81-




of the Pennsylvania Solid Waste Management Act, 35 P.S. §6001 et seq. and
ithe Rules and Regulations pramulgated thereunder.

3. The landfill discharges an industrial wasfe, to wit, leachate,
into the waters of the Camorwealth in violation of The Clean Streams Law,
35.P.S. §691.1 gg_ég. and Chapter 97 of the Department's Rules and t
Requlations.,

4. DER has the power and duty to issue orders necessary to
implement the Solid Waste Management Act, supra; and Clean Streams Law, supra,
including orders requiring immediate closure.

5. The requirement of immediate closure is reasonable in light of
Appellant's violations of the Solid Waste Management Act, supra, and the Clean Streams
Law, supra, and Regulations thereunder and the existence of ongoing pollution.

6. 2Appellant and Intervenors have not set forth any basis upon

which the Depari:rent's Order should be set aside.
ORDER

AND NOW, this 31st day of #axch, 1975, the order of DER,
issued April 16,1974, is sustained, and the appeal of Joseph Reedy in

which Penn Township, et al, intervened, is hereby dismissed;

ENVIRONMENTAL HEARING BOARD

I CAPSPNS

PAUL E. WATERS

Seog2d L Gl

JOSEPH L. COHEN

Member
K Levwar?X
OANNE R. DENWORTH
Member
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

WILLIAM M. SMITH ) Docket No. 72-359

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION
By The Board --Issued April 1, 1975.

This matter is before the Board on an appeal filed by William Smith,

(hereinafter Smith), fram an Order issued by an authorized agentl of the Department
of Enviranmental Resources, (hereinafter Department), to Smith on September 18,

1972.

In the preamble to this Order, a finding was made that Smith had constructed

a water cbstruction in the back chamnel of the Allegheny River at Eaton Island,
Mead Township, Warren County. It was then determined that this construction by
Smith caused him to be in violation of §2 of the Act of June 25, 1913, P. L. 555,
as amended, 32 P.S. §682, ("Water Obstructions Act"), for the reason that Smith
had not cbtained a permit authorizing such construction as required under said

section, supra.

Smith was ordered to "discontinue" the above mentioned construction until

such time as he obtained a permit from the Department.

A hearing on this appeal was held befcre Hearing Examiner Louis R. Salamon,

Esquire, on July 10, 1973. A proposed adjudication was written, issuance of which

1. This Order was issued by Paul R. Sowers, a Waterways Patrolman,
employed by the Pennsylvania Fish Cammission. By virtue of an Agreement and Delega-
tion of Authority, dated September 5, 1972, by and between the Department of
Environmental Resources and the Pennsylvania Fish Comission, the Department dele—
gated to the Commission the authority to issue cease and desist orders to persons
responsible for the construction or maintenance of a water obstruction, as defined
by the Act of June 25, 1913, P. L. 555, as amended 32 P.S. §681, et seg.
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was delayed for a considerable time pending resolution of the question of the
Board's jurisdiction over appeals fram orders of this type, dealt with in

Monongahela and Ohio Dredging Co. v. Commonwealth of Pennsylvania, Department of

Environmental Resources, E.H.B. ‘Docket No. 72-388-B (issued March 25, 1974, decision

on reargument issved December 27, 1974), (hereinafter M & O Dredging).

At the hearing Smith admitted that he had constructed an obstruction,
consisting of £ill, across the body of water in question, and that he had no permit

from the Department authorizing such construction.

Smith alleged, however, that he was exempt fram the permit requirements
6f §2, supra, by virtue of the following provisions contained in §9 of the Act of
1913, supra:

"The provisions of this act shall not prchibit the placing

in any purely private stream, having a drainage area of less than

one-half square mile, of any dam or cobstruction that cannot in

any way imperil life or property located below or above such dam

or obstruction; nor shall the prcvisions of this act prohibit the
making of necessary temporary repairs to any water obstruction."

Hearing Examiners Iouis R. Salamon, Esquire and Robert Broughton, Esquire
submitted a proposed Adjudication that is being adopted by the Board with a few
modifications. ‘

FINDINGS OF FACT

1. Sometime between 70 and 80 years ago there was a saw mill
or lumber mill in Mead Township, Warren County, at a point adjacent to and west

of Brown Run and adjacent to and south of the Allegheny River.
2. The cperators of this mill drew water from Brown Run.

3. In order to gain access to additional water, the operators of this
mill diverted water from the Allegheny River into a mill race or back channel which
they constructed (hereinafter back channel).

4. A back channel, as used in the order appealed from, means a water
area that is not the main channel of the river. -‘In this case the back channel
flows around an island, known variously as Knight's Island or Eaton Island or Rogers

Island, just upstream from Glade Bridge, near Warren, Pennsylvania.

-84

ra



5. This back channel is presently between three—quarters of a mile
and one mile in length. Brown Run presently flows into this back channel. The
back channel presently reenters the Allegheny River at a point near Glade Bridge,

just upstream fram Warren.

6. Smith constructed an obstruction, consisting of fill across this
back channel at a point approximately five hundred feet downstream from the mouth
of the back channel. This obstruction was approxirately 8 feet high. No testimony
was offered as to when the obstruction was built. The only argument made by Smith
relative to the nonapplicability of the Water Obstpuctions Act was that the back
channel was a pumly private stream within the meaning of §2 of the Water Obstructions
Act. No convincing testimony was offered that the watershed of the back channel is
less than one-half square mile; as already noted, the upstream end of the back

channel connects with the main stem of the Allegheny River.

7. No proof was offered that the dbstruction in question "cannot in any
way imperil life or property located below or above such dam or cbstruction."
The position of the obstruction in the back channel of the Allegheny River leads us

to conclude that no such proof could have been offered.

8. Smith did not have a permit from the Department by which he was
authorized to construct said obstruction nor does he have such a permit at the

present time,

. 9. Smith owns the land on both sides of this back channel at the point
where he constructed this obstruct_lon, Smith does not, however, own all the land

on e:.the.r side of this back channel over its entire length.

10. Paul R. Sowers, a Waterways Patrolman employed by the Pennsylvania
Fish Camnission, investigated the construction and the existence of this dbstruction

for and an behalf of the Department.

11. Waterways Patrolman Sowers drafted and issued the Order which is

the subject matter of this appeal.
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DISCUSSION
This case involves an Order by the Department to "discontinue" a
certain activity until such time as a permit has been obtained.

An earlier draft Adjudication was circulated among the Members of the
Board, which Adjudication would have dismissed this appeal based on the Board's

first Adjudication in Monongahela and Ohio Dredging Co. v. Commonwealth of

Pennsylvania, Department of Environmental Resources, supra. That Adjudication

was based on our conclusion of law that a Cease and Desist Order requiring compliance
with the Water Cbstructions Act was not an appealable action of the Department,

and that the Board was therefore without jurisdiction. At the time, the Board

had agreed to reargument in that case, and the issuance of the Adjudication in this
case was delayed pending our decision on reargument in M & O. After reargument,

we decided that an order that reaches a conclusion of law that the actions of the
party ordered are subject to the permit requirements of the law does constitute

é1_'1 action of the Department that affects the legal rights and relationships of

the party ordered, and that the Board therefore has jurisdiction over an appeal ‘fran
such an order. (Adjudication on reargument issued December 27, 1974). This being
such an Order, and having concluded that we do have jurisdiction over the appeal,

we therefore pass on to consider the merits of this case. .

Two problems must be resolved: First, is this a "purely private stream"
such that the prcvisions' of §2 of the Water Obstructions Act, quoted supra, would
exempt Smith's construction fram the provisions of the Act? Second, if the Act
applies, what is it that Smith has been ordered to do pending his obtaining of a

permit?

Appellant admits the construction of the obstruction but contends that
this is a purely private stream. The back channel in which the dam was placed,'
however, connects at its upstream and with the main channel of the Allegheny River.
To arque that the watershed of that back chamnel is limited to the confines of
the channel itself is, to be as charitable as possible, artificial. The back
channel carries water fram the Allegheny River. In time of flood the water in the
back channel would rise concurrently with the water in the main stem. In both

flood and normal flows it is a portion of the waters of the Allegheny River that
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is being carried by the back cha.nnel% In flood time that flow could be substantial,
and a dam placed on the back channel could easily affect water levels both upstream
and (especially if the dam broke) downstream. It could also affect water levels in
the adjacent main channel, since by virtue of the obstruction less water would flow

through the back channel.

Given a statute passed for the purpose of protecting the public against

flood hazards, Water and Power Resources Board v. Green Springs Co., 394 Pa. 1, 145

A.2d 178 (1958), we should be reticent to enlarge exceptions contained in the
statute. C£. §52(5), Statutory Construction Act, Act of May 28, 1937, P. L.

1019, 46 P. S. §552(5); Apple Valley Racquet Club v. Commorwealth of Pennsylvania,

Department of Environmental Resources, E.H.B. Docket No. 74-150-C (issued October 23,

1974). Indeed the very phraseology of the exception in this case, quoted supra,
indicates that it is to be limited according to the purpose of the Water Cbstructions
Act, and is not to be extended where fulfillment of that purpose might be affected. A
Smith put no evidence on the record that his dam "cannot in any way imperil life

or propérty below or above" the obstruction and, indeed, the evidence on the record
convinces us that he could not do so. The burden of proving himself within the

exception is on the Appellant. Camonwealth v. Finch, 80 Pa. Super. 386 (1923);

Camorwealth v. Harrison, 137 Pa. Super. 279, 8 A.2d 733 (1939); cf. annotation,

153 A.LJR. 1218 (1944).

Appellant has thus failed to bring himself within two of the conditions
specified in the exceptions: (1) He has failed to prove that his cbstruction
"cannot in any way imperil life or property . . .", and (2) he has failed to
prove that the watershed above the obstruction is less thanone-half square mile.

We pass on to note some doubt whether this is even a "purely private stream".

In the case of Reynolds v. Commonwealth, 93 Pa. 458 (1880), one Reynolds

was indicted and convicted for allegedly violating a statute which made it unlawful
to trespass on lands for the purpose .of taking fish-fraom a pfivate pond, stream,
or spring. The Supreme Court was called upon to decide whether tl_le body of water
in which Reynolds was fishing was a private pond. The Court held, at 461, 462,

as follows:

» 2. Same distance downstream from the obstruction in question, a tributary
stream named Brown Run flows into the back channel. Since that is downstream
fram the obstruction, we are ignoring it in treating the problem at issue.
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"Recurring then to the statute, in order to constitute the
offence, not only must a trespass be committed on the land, but
it must be with the purpose of taking fish from a 'private pond,
stream or spring.' The important question then is, in what
manner must the water be owned and occupied to give it the private
character contemplated by the act? The three bodies of water to which
'the purpose' must apply, are stated disjunctively. Whatever else
be its character or condition, whether it be stream, spring or
pond, the body of water must be ‘private.'  In case a running
stream flows over a man's land, and he stocks the stream with £ish,
he does not thereby make it a private stream within the meaning
of this act. The manifest intention is to protect to the owner those
fish which were private property, and without the action of the
trespasser would have remained such property. The title of a
riparian owner of land extends to the middleof a stream, not a
public highway. -In case the lands of opposite riparian owners thus
join, and one of them stocks the stream with fish, he does not
thereby make it a 'private stream.’

"So if the waters of a pond cover a large surface of land, and
one whose lands are covered by a part only of the water, places fish
therein for the purpose of propagation, it does not thereby become
a 'private pond.' The gquestion is not whether he has rights which
may be trespassed on, but is the whole body of water private within
the meaning of the statute? We think it is not. To bring the case
within the statute, the whole pond, stream or spring must be so far
private property as to confine therein the fish with which it is
stocked. The ownership of a part only of the land covered by the
water is not sufficient to give to the whole water the distinctive
character of private. It is not both public and private. = The pond
must be treated in its entirety. Either the whole or none is private.
The owner of a part cannot make it private without an actual and
visible separation from the other parts. Without such separation,
the owner of a part cannot change its character against the wishes of
persons owning the other parts thereof. The first, second, third and
fifth assignments are sustained. We see no error in the fourth and
sixth,

Judgment reversed.'

When we consider the facts of the instant matter in light of the holding

in Reynolds, supra, those facts being that Smith is the owner of only a portion

of the total land area on either side of this back channel, that this back channel
is not separated from Brown Run (which is clearly not a "purely private stream"),
and thatl thé water in the back channel is collected fram the Allegher;y River, we
would conclude, based on Reynolds as well as based on the discussion previously,
that the back channel is not a "private stream" within the meaning of §2 of the
Water Obstructions Act. Appellant has therefore failed to bring himself within

the exception contained in §2 of the Water Obstructions Act.

We must also resolve a question relating to the interpretation of the
order. Does it require Smith to remove the obstruction or merely to get a permit
for it? It in terms orders him to "cease and desist" until he has obtained a
permit. We think that, to be reasonable on this record, the order must be modified

so as to require that the obstruction not be>enlarged or significantly changed
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pending application for a permit. Granting that the dam was built illegally,

if a permit were to be issued, it would be burdensome to require the dam to be
removed just so it could ultimately be rebuilt legally. If in the process of
Smith's seeking a pexrmit it is determined that the dam is in fact dangerous, then
an order to remove it rﬁay (should) be sustained. Evidence to support such an order
is not set forth on this record, however. Appellant will be given 45 days to

submit his application.

QONCLUSIONS OF IAW

1. This Board has jurisdiction over this case and over the parties

before it.

2. The back channel of the Allegheny River in which Appellant constructed
a dam is not a "purely private stream" within the meaning of §2 of the Water

Obstructions Act, quoted supra.

3. The Water Obstructions Act applies to Appellant's dam, and the

Department was legally correct in requiring that a permit be obtained for that dam.

ORDER

AND NOW, this lst day of April, 1975, the order of September 18, 1972,
of the Department éf Environmental Resources to William M. Smith is sustained,
except that it is further ordered that William M. Smith not enlarge or significantly
change the water obstruction therein referred to pending action by the Department
on a permit application to be filed by him. If such application is noig filed within
45 days from the date of this Order, such obstruction shall be removed forthwith,
as quickly as possible consistent with public safety and the minimization of
siltation.

ENVIRONMENTAL HEARING BOARD

poc«.\)x\"

PAUL E. WATERS
Chairman

mm X Lo eoritd
R. DENWORTH

Menber

DATED: april 1, 1975 -89~




DISSENTING OPINION

By Joseph L. Cohen, Merber

While I agree that the water obstruction erected by Appellant in this
matter is illegal under the Water Cbstructions Act, supra, for the reason set forth

in my dissenting opinion in Monongahela and Ohio Dredging Company,v. Commonwealth of

Pennsylvania, Department of Environmental Resources, EHB Docket No. 72-388-B (issued

March 25, 1974, decision on reargument issued December 27, 1974), I must dissent fram
the Board's taking jurisdiction in this matter.

ENVIRONMENIAL HEARING BOARD

wag2d) L (Ao

JOSEPH L. COHEN
Member

DATED: April 1, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

BOROUGH OF GROVE CITY ] Docket No. 74-267-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joseph L. Cohen, Member--Issued April 10, 1975.

This matter is before the Board on the appeal of the Borough of Grove
City, Mercer County, Pemnsylvania, from two actions of the Department of Envircn-
mental Resources. The appeal was filed becenber 10, 1974. The actions from which
the appeal is taken are as follows:

1. 2n order issued by L[ER to the Borough of Grove City, Mercer County,
Pemsylvania, on June 26, 1973 and received by tl';e Borough on or about June 28, 1973,
instituting a sewer connection ban with regard to the Grove City sewage treatment
facilities.

2. The denial by DER to the Borough for an exception from the sewer
connection ban to permit the connection of Perkins Pancake and Steak House to the
Grove City Borough sewage system. The denial of the exception was dated November 12,

1974, and the Borough received notice thereof on November 13, 1974.

On March 26, 1975, DER through its attorney moved to dismiss the appeal
with respect to the ban itself on the ground that the ban was not timely filed
and with regard to the denial of the exception from the ban, on the ground that the
Borough lacked standing. On April l{ 1975, the Borowh through its counsel filed
an answer to the Motion to Dismiss. Because the issues with regard to the ban itself
and the exception to the ban are separate and distinct issues, we will adjudicate
herein only the issue of whether the Appellant, Borough of Grove City, took a

timely appeal from the ban.
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FINDINGS OF FACT

1. BAppellant is the Borough of Grove City, Mercer County, Pennsylvania,

2. BAppellee is DER, the agency of the Commorwealth authorized to administer
the provisions of the Clean Streams Law, Act of June 22, 1937, P. L. 1987, as amended,

35 P. S. §691.1 et seg.

3. On June 26, 1973, L[ER issued an order to Appellant prohibiting new
connections or cap-ons to that part of Appellant's sewer system tributary to the
Grove City Borough treatment plant. Appellant received said order on or about June

28, 1973.

4. On December 10, 1974, almost one and a half years after the issuance
of the sewer connection ban, Appellant filed an appeal with the Environmental Hearing

Board from the order instituting the ban.

5. Section 21.21(a) of the Rules of Practice and Procedure before the
Environmental Hearing Board establishes a 30-day appeal period from actions of

CER in respect of those actions taken under the Clean Streams Law, supra. '

DISCUSSION

The law in Pennsylvania is clear that statutory appeal periods are

jurisdictional and may not be waived. See Camonwealth v. Niemeyer Olds, Inc.,

12 Comvnwealth Ct. 388, 316 A.2d 152 (1974); Iamnotta v. Phila. Trans. Co.,

11 Commorwealth Ct. 156, 312 A.2d 475 (1973); General v. Roseman et al, 10 Comornwealth

Ct. 569, 312 A.2d 609 (1973).

Section 21.21(a) of the Rules of Practice and Procedure before the Board
are authorized by §2119-A(e) of the Admininstrative Code of 1929, Act of April 9,
1929, P. L. 177,as amended, 71 P. S. §51, et seg. as such. The appeal period set
forth therein has the same status as an appeal period set forth in statute. There-
fore, inasmuch as this appeal was filed more than 30 days after Appellant'received
notification of the order instituting a sewer connection ban, it m_ﬁsé be

quashed for lack‘of jurisdiction. See DiFrancis v. Commorwealth, Unemp. Comp. Bd. of

Rev., __ Commorwealth Ct. _ , 333 A.2d 202 (1975).

Appellant insists that if an appeal is not allowed in this case, it will
be precluded from showing that it has complied with the conditions of the order of

the Department and is therefore entitled to have the sewer connection ban liftegd.
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This, however, is no justification for allowing an untimely appeal. An appeal

from the ban itself questions the validity of its issuance. This must be taken
within the prescribed appeal period. If, howev_er, Appellant wishes to have the

ban 1lifted, it must first request the Department to do so and establish that the
Department has refused unjustifiably to 1lift the ban. 1In such a case, the action
fram which an appeal would be taken would be the refusal to lift the ban. If such
action were taken within the prescribed appeal period, Appellant ocould have the
validity of the refusal determined. This is not the case in this matter. Appellant
has stated no reason which would confer jurisdiction on this Board to entertain

an appeal from the institution of the sewer connection ban on June 26, 1973.

CONCLUSION OF LAW

1. The Envirormental Hearing Board does not have jurisdiction to hear
an appeal from an order imposing a sewer connection ban, where the mmicipality
to wham such order was issued took an appeal mare than 30 days after the issuance

of the order.

ORDER

AND NOW, this 10th day of April, 1975, the appeal of the Borough of
Grove City, Mercer County, Permsylvania, fram an order of DER under date of June 26,
1973, iﬂstituting a sewer connection ban with regard to connections to sewers
tributary to its treatment facilities is hereby quashed for lack of jurisdiction.
: ‘ ENVIRONMENTAL HEARING BOARD

CZ—QaCu)J?T

PAUL E. WATERS
Chairman

By JOSEPH ¥, COMEN
Member

;é%uuz?Mhanﬂ%

JMANNE R. DENWORTH
Member

DATED: April 10, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First' Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

D. STEVE REPLOGLE
Docket No. 74-108-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

and PENN TOWNSHIP SUPERVISORS
ADJUDICATION

By Joseph L. Cohen, Member—Issued April 10, 1975.

This matter is before the Board on the appeal of D. Steve Replogle from
the action of Penn Township Supervisors, Huntingdon County, Pennsylvania, taken
on April 9, 1974, refusing to grant Appellant an on-lot sewage disposal permit to
servey his eating and drinking establisﬁment in the Township. Appellant filed an
appeal from said action on April 26, 1974. Previous to the filing of the appeal,
Appellant never requésted a hearing before the Township in conformity with the now
repealed prMsiom of §7(e) of the Pennsylvania Sewage Facilities Act, Act of January
24, 1966, P. L. 1535, as amended,35 P. S.§750.1 et seg. Thereafter the Supervisors
éf Penn Township, on July 1, 1974, took action purporting to issue a permit to
Appellant for an on-lot séwage disposal facility to serve his premises.‘ The issue
before the Board is whether this appeal should be dismissed either as being moot

or for the reason that Appellant failed to pursue his administrative remedies.

FINDINGS OF FACT

1. 2Appellant is an individual, D. Steven Replogle, R. D. 1, Roaring Springs,

Taylor Borough, Blair County, Pemnsylvania.

2. Appellees are Supervisors of the Township of Penn, Huntingdon County,
Pernsylvania, and the Pennsylvania Depaﬁ:nent of Environmental Resources, (hereinafter
"DER") .

3. Sametime prior to April 9, 1874, Appellant applied to Penn 'Ibwnship for
a permit to install an on-lot sewage disposal system to serve his eating and ‘drinking

establishment on his property in the Township.
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4. On April 9, 1974, Penn Township denied Appellant's application for
a permit and advised him by letter as follows:

"On April 9, 1974, a special meeting of the Penn Township
Supervisors was held at which time your application for a permit
for a sewage disposal system was considered. Pursuant to the directive

. of the department and Department of Environmental Resources your

application is hereby denied.

"This denial is based upon the following reasons as set forth
in Rules and Regulations of the Department of Environmental Resources,
Section 71.55: ’

"l. Soil or geological conditions which would preclude safe
and proper operation of the desired installation.

"2. Failure of the proposed system to adeguately protect
the public health and prevent pollution.

_"If you have any questions please feel free to contact us."

5. On April 26, 1974, Appellant filed an appeal with this Board from the

denial of the permit by the Pern Township Board of Supervisors.

6. At no time between the denial of the pemit by Penn Township and the
filing of the appeal by Appellant on April 26, 1974, did Appellant request Penn Town-
ship for a hearing in accordance with the provisions of §7(e) (now repealed) of the

Pemnsylvania Sewage Facilities Act, supra.

7. On or about July 1, 1974, the Supervisors of Penn Township toock action
purporting to ‘issue Appellant the permit previously denied. Thereafter on August 28,
1974, DER, upon learning of the action of the Supervisors of Penn Township,
requested the Township to hold a hearing at which DER could present its
intentions respecting the propriety of the permit issuance. Althouwgh the Township
acquiesced in DER's request, set a hearing date and notified_DER thereof in writing, [ER

never appeared at this scheduled time and place.

DISCUSSION

From the evidence adduced in this matter, it is apparent that this Board
cannot adjudicate the merits of this case for at least two reasons. The first is
that Appellant failed to pursue his administrative remedies as set forth in §7(e)
(now repealed) of the Pennsylvania Sewage Facilities Act, swpra. This provision,
now repealed but in effect at the time of the appeal in this matter, provided as
follows:
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"(e) In case any permit is denied or revoked, a hearing shall
be held thereon before the municipality, county department of health,
joint county department of health, or the department in accordance with
the provisions of section 8 of this act, within fifteen days after
request therefor is made by the applicant. Within seven days following
the date of such hearing, the applicant shall be notified in writing of
the determinationof said hearing."

The failure of Appellant to request a hearing before Penn Township prior
to appealing to this Board renders this appeal premature. The law in Pennsylvania
has always been and is now that statutory remedies must be strictly pursued. Act of

March 21, 1806, P. L. 588, 4 Sm.L., 326, §13, 46 P. S. §156 (now repealed); 1 Pa. S.

§1504; see also Camorwealth v. Glen Alden et al, 418 Pa. 57, 210 A.2d 256 (1965).

Inasmuch as Appellant did not pursue his statutory remedies, he is not entitled at -

this time to appeal the action of the Township in denying his permit.

The second ground for the dismissal of this appeal is that it is moot
by virtue of the fact that on July 1, 1974, Penn Township issued a permit to Appellant
to construct a sewage disposal facility on his property in the Township. Although
DER had knowledge of the issuance of the permit and requested a hearing before the
Township in order to contest the issuance of the permit, it took no further action
to have the permit set aside. In such circumstances we are of the opinion that the
time has passed to ‘allow DER to contest the validity of the action of the Township

Supervisors in this regard.

Section 12(a) (now repealed) of the Pennsylvania Sewage Facilities Act,
supra, provided that any person aggrieved by the decision of a mmicipality under the
Act could have appealed to this Board. 1 Section 12(a) of the Act must be read
in pari materia with the provisions of the Admininstrative Agency Law, Act of June 4,
1945, P. L. 1388, as amended, 71 P. S. §1710.1 et seq. Section 2(d) of £he Adminis-
trative Agency Law, supra, makes it clear that the term 'person' includes a State

governmental agency.

-Inasmuch as the Administrative Agency Iaw, supra, includes within its

definition of 'person' a State agency, it remains to be considered whether DER is

1. Section 12(a) (now repealed) of the Pennsylvania Sewage Facilities
Act, supra, orlglnally prov1ded for appeals to the Secretary of Health. However,
by virtue of the provisions of §1921-A(b) of the Administrative Code of 1929, Act
of April 9, 1929, P. L. 177, as amended,71 P. S. §51 et seg., the Envn_mmnental
Hearing Board had conferred upon it the jurisdiction %o hear such appeals.
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an 'aggrieved' person in order to have been able to appeal the action of the
Supervisors of Pernn wanship. We are of the opinion that the allegation that the
Township did not follow the rules, regulations and directives of DER, if proved,

would constitute DER an aggrieved person within the meaning of both the Administrative

Agency law, supra, and §12(a) of the Pennsylvania Sewage Facilities Act, supra.

Inasmuch, therefore, as DER did not appeal to this Board to set aside the
action of Penn Township in granting Appellant a permit within 30 days after it had
received knowledge that the permit was issued, it is oollaterally estopped from
attacking the validity of the action of the Township in issuing the penm.t in this
case. Thus, even if Appellant had pursued its administrative remedies and sought
a hearing before the Township before appealing to this Board, we would have been

constrained to dismiss the appeal as being moot for the above stated reasons.

QONCLUSIONS OF LAW

1. Under the provisions of §7(e) (now repealed) of the Pennsylvania
Sewage Facilities Act, supra, a condition precedent to an appeai to this Board under
§12(a) (now repealed) of that Act was that a party who has been denied a sewage
facilities permit by a municipality request a hearing before the municipality upon

that denial.

2. An appeal does not lie to this Board from the action of a mmicipality
under now repealed sections of the Pennsylvania Sewage Facilities Act, supra, in
denying a permit unless the applicant first seeks review of the denial fram the

municipality taking the action.

3. DER under now repealed sections of the Pennsylvania Sewage Facilities
Act, supra, had the right to appeal to this Board within 30 days the grant of any
sewage facilities permit to any person where such issuance was allegedly in violation

of the Act or rules and regulations of DER promulgated pursuant thereto.

4. Where DER failed to appeal the issuance of a sewage facilities permit
within the requisite appeal period, it may not thereafter collaterally attack such

action as being contrary to law.
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ORDER

AND NOW, this 10th day of April, 1975, the appeal of D. Steven Replogle
fram the action of the Supervisors of Penn Township, Huntingdon County, taken
2pril 9, 1974, denying him a permit for the installation of an on-lot sewage disposal
facility is hereby dismissed.

ENVIRONMENTATL HEARING BOARD

£ o o)

PAUL E. WATERS
Chairman

DATED: April 10, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex -
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

SUMMIT TOWNSHIP TAXPAYERS ASSOCIATION
Docket No. 74_176_C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joseph L. Cohen, Member—Issued April 11, 1975.

This matter is before the Board on appeal of Smrmit Township Taxpayers
Association (hereinafter "Appellant") fram the action of the Pennsylvania Department
of Environmental Resources (hereinafter "DER") in granting the Erie Disposal Campany
(hereinafter "Intervenor") a permit for the operation of a solid waste disposal facility in
Sumit Township, Erie County, Pennsylvania. The writer of this opinion held a
hearing on behalf of the Board in this matter o-n January 23, 1975, at the Commmity
Services Building, 606 West Second Street, Erie, Pennsylvania, for the purpose of

taking testimony.

At the conclusion of the presentation of Appellant's case, Intervenor and
DER moved to dismiss this appeal. While DER presented testimony in behalf of its

action, Intervenor presented no testimony whatsoever.

After a full consideration of the evidence in this matter and the relevant

legal principles, we enter the following Adjudication:

FINDINGS OF FACT

1. 2Appellant is Sumit Township Taxpayers Association, an unincorporated

" association camposed of residents of Sumit Township, Erie County, Pernnsylvania.
Scme members of the association live in the vicinity of the landfill site for which

Intervenor received the permit which is the subject matter of these proceedings.

2. Appellee is DER, the Agency of the Commonwealth of Pennsylvania authorized

to administer the Act of July 31, 1968, P. L. 788, as amended P. S. §6001 et seq.,




known as the Pennsylvania Solid Waste Management Act.

3.  Intervenor is Erie Disposal Company, P. O. Box 298, 1154 West 16th

Street, Erie, Pennsylvania.
4. On or about June 26, 1973, Intervenor filed with DER an application

to operate a solid waste disposal facility on a site on Robison Road in the eastern
portion of Sumit Township, Erie County, Pennsylvania. On July 3, 1974, DER issued
Intervenor a permit in response to its application.

5. The site for which Intervenor filed an application with DER on June 26,
1973, is adjacent to a site mreviously operated as a solid waste disposal facility by

Intervenor.
6. The solid waste disposal facility operated by Intervenor previocus to

the one for which the permit in question in this proceeding was sought, was being
operated with the approval of DER even though the facility was from time to time a

source of odor and other problems to the residents in the vicinity of the facility.

7. With respect to the problems at the old site, Intervenor and DER

worked together in good faith in an effort to resolve them.

8. The application and plans submitted for the solid waste disposal site
for which a permit was granted on July 3, 1974, set forth the necessary information
to enable DER to ascertain whether the application conformed to the requirements of

departmental regulations regarding solid waste disposal facilities.

9. The information supplied to DER by Intervernor indicated that the appli-

cation and attendant plans and specifications met the requirements of DER regulations.

10. DER conditioned the operation of the new fac;'l.lity on an inspection and
certification .by an independent third party to detemrmine whether the site was prepared
in such a mamner as to be in keeping with the requirements set forth in applicable
rules and regulations of [ER regarding the cperation of solid waste disposal facilities. .
This inspection and certification was done by a reputaf:le régistered professional engineer.
Moreover, the Department made an on~-site inspection of the proposed site and found it

to be in accordance with its regulations.

11. Appellant offered evidence which tended to show that the old solid
waste disposal facility operated by Intervenor may have been a source of irritation
to the residents of Sumit Township living in the vicinity of the then existing

facility, but offered no substantial evidence to show that the application made by
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Intervenor on the basis of which DER issued a permit in any way failed to conform

with applicable DER regulations regarding solid waste disposal facilities.

DISCUSSION

Appellant has the burden of proving that DER camnitted a manifest abuse
of discretion, a purely arbitrary execution of its duties and functions or cammitted
an error of law in granting a permit to Intervenor to operate a solid waste disposal

facility. Ber]in, et al v. Department of Environmental Resources, 5 Pa. Commonwealth

Ct. 677, 291 A.2d 553 (1972); Green Township Supervisors v. Camonwealth Of Pemnsylvania,

Department of Environmental Resources, EHB Docket No. 74-001-B (issued November 26,

1974); August and Viola DeGuffroy, et al v. Camonwealth of Pennsylvania, Department

of Environmental Resources, EHB Docket No. 73-455-C (issued August 28, 1974). In

applying this standard to the evidence produced by Appellant, 'we find that Appellant

has not met its burden.

Appellant claims, inter alia, that the application for a permit did not ‘
meet the standards prescribed in DER regulations. In this oonnection, Appellant
claims that the Department did not follow its own regulation with regard to cover

material and with regard to access roads to the facility.

In regard to the character of cover material, 25 Pa. Code §75.82(b) provides:
"Specific types of soil and other materials are unsuitable and
shall not be used as cover material except as approved by the Department.
. Unsuitable categories shall include loamy sand, silt, clay loam,

sandy clay, clay, silty clay, sard, organic soils, incinerator residue,

and fly ash." :

The application for the permit indicated that the characteristics of the
soil on the site show it to contain a certain amount of Erie silt loam and other
typesof silt loam. (R. 8). Moreover, the evidence indicates that this type of soil
is somewhat poorly to very poorly drained (ibid.). Fram this evidence Appellant
concludes that the Department did not follow its own regulations with regard to
cover material. However, the above cited regulation permits in haec verba the
Department to approve the use of unsuitable soil and other material as cover.

In view of this specific provision in DER regulation, it cannot be said that it
disregarded this regulation when it approved the issuance of the permit in this case.

It must be concluded that inasmuch as this information was available on the application,
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the Department approved of the use of this material as cover when it approved the

issuance of the permit in question. Hence, it cannot be said that DER disregarded
its regulation in this regard.

In regard to all-weather access roads, 25 Pa. Code §75.43 provides:
"(a) All-weather access roads negotiable by loaded collection

vehicles shall be provided to the entrance of the site or facility.

0 & " t(:b) The minimum cartway width for two-way traffic shall be
eet.

"(c) For one-way traffic, separate roads with minimm cartw
of 12 feet shall be available." Pas 2 &

Appellant contends that Robison Road, a public road, which borders the
landfill site, does not meet the requirements of the regulation. However, it is clear
that the regulation applies only to the access road on the site itself and not to
public roads bordering the disposal site.
| Appellant further contends that DER in its review of Intervenor's appli-
cation did not give sufficient weight to the residential character of the vicinity
in which the proposed site was to be located. Appellant suggests that to permit a
landfill in a residential area is either an abuse of the Department's discretion or
otherwise contrary to law. We must reject this claim by Appellant for the reasan that
neither the Solid Waste Management Act, supra, nor [ER mle; and regulations adopted
pursuant to that Act require the denial of permits to operate solid waste disposal
facilities in residential areas. Moreover, Article I, Section 27 of the Pennsylvania

Constitution does not campel such a conclusion.

With regard to the constititiondl amendment, Payne v. Kassab, 11 Camworwealth

Ct. 14, 312 A.2d 86 (1973) set forth the test by which State action affecting the

s 1
environment is to be considered in light of this constitutional provision.” The court
in Payne set forth the following standard to be utilized in ascertaining compliance

with the constitutional amendment:

"Judicial review of the endless decisions that will result
from such a balancing of environmental and social concerns must
be realistic and not merely legalistic. The court's role must
be to test the decision under review by a threefold standard:

(1) Was there compliance with all applicable statutes and regulations
relevant to the protection of the Cammorwealth's public natural
resources? (2) Does the record demonstrate a reasonable effort
"t0 reduce the environmehtal incursion to a minimm? (3) Does the
envirommental harm which will result from the challenged decision
or action so clearly outweigh the benefits to be derived there-
from that to proceed further would be an abuse of discretion?"
11 Commorwealth Ct. at 29-30, 312 A.2d at 94.

. 1. while Appellant did not expressly raise the issue of Article I, Section
27 of the Pennsylvania Constitution, we discuss it here because it presents the only
other conceivable basis upon which an argument could be made that landfills may not
be located in residential areas.
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Applying the above stated standard to the facts of this case, it is clear

that DER complied with all applicable statutes and regulations relative to solid

waste disposal areas. Although it did not consider local zoning regulations in the
area, it was not campelled to do so. However, 25 Pa. Code §75.32 requires that the
map submitted with the application shall, inter alia, indicate the use of adjoining
land. Interveror's application indicated the residences in the vicinity-of the proposed
landfill operation. This indicated to DER that the site of the proposed landfill is
in a sparsely settled, rural residential area. Under such circumstances, we cannot
say that the decision of DER in granting this permit was either arbitrary, capricious i

or contrary to law.

Furthermmore, the rules and regﬁlations of DER adopted under the provisions
of the Pemnsylvania Solid Waste Management Act, swpra, assure that DER in passing
upon applications take reasonable efforts to reduce enviromnmental insults in the
granting of permits for solid waste disposal faci].ities. Moreover, the record in this
matter does not disclose that the envirormental harmm which may result fram the opera-
tion of Intervenor's facility will so clearly outweigh the benefits derived that we
can charge DER with an abuse of discretion.
© Finally, nothing in the law or regulations would require the Department to
interview the residents in the area, as is claimed by Appellant. Nevertheless, the
day before the éermit was issued the Department heard the views of the residents in
the area. It chose, however, to grant the permit, even though there was substantial )
public objection.
It is abundantly clear, contrary to Appellant's contention, that the
Department did ascertain the views of the residents in the area before it issued
the permit in question to Intervenor. That it issued the permit despite public
ocbjection does not render the Department's action illegal. It merely demonstrates
under all the facts in this case that the Department made an independent judgment
as to whether the permit should issue. The process by th.ch the Department came
to this conclusion afnply demonstrates that it did not violate the law nor was its .

action arbitrary, capricious or unreasonable.
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CONCLUSIONS OF LAW

1. This Board has jurisdiction over the parties and the subject matter

of these proceedings.

2. VWhere a party appeals to the Board from the issuance of a permit by
DER to an applicant for a permit, such party has the burden of showing that the action

of the Department was arbitrary, capricious or wnreasonable or contrary to law,
3. DER did not violate its own regulation with regard to cover material.
4. DER did not violate its own regulation with regard to access roads.

5. Appellant did not sustain its burden of showing the impropriety of

DER issuing a permit to Intervenor.

6. DER properly issued a permit to operate a solid waste disposal facility

to Intervenor, Erie Disposal Company.

ORDER

AND NOW, this lithéay of April, 1875, the action of IER in issuing a
permit for the operation of the solid waste disposal facility to Erie Disposal
Campany on July 3, 1974, is hereby sustained and the appeal of Sumit Township
Taxpayers Association is hereby dismissed.

ENVIRONMENTAL HEARING BOARD

Q__-e, Cx«)..ﬁ:::'

PAUL E. WATERS
Chairman

e sl
N\ A

By JUSEPH L. CCHEN
Membex

X Levwrrik
“JOANNE R. DENWORTH
Member .
104~
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

PAUL O. SUNDAY, et al, Appellant

Docket No. 75-~068-W

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES, Zppellee
CARLISLE BOROUGH SEWER SYSTEM AUTHORITY, Intervenar

ADJUDICATION

By Paul E. Waters, Chairmman (Issued—-April 17, 1975)

It appearing that the Appellants raise the same issues which have pre-
viously been decided against them in an equity action filed by them to No. 5
March T. 1974, in the Court of Cormon Pleas of Cumberland County, against the

Carlisle Borough Sewer System Authority, a party to this suit, we enter the

following:
ORDER

AND NOW, this 17th day of April, 1975, the Motion to Quash the appeal
of Paul 0. Sunday, et al filed on behalf of Intervenor, Carlisle Borough Sewer
System Authority is hereby granted.

ENVIRONMENTAL HEARING BOARD

L o )

BY: PAUL E. WATERS
Chairman

Member

JORERE R. DENWORTH
Mamber

DATED: 2pril 17, 1975
115 -
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:
ORANGE CLEANERS

Docket No. 74~168-W

v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES ,
ADJUDICATION

BY PAUL E. WATERS, Chairman, April 29, 1975

This matter comes before the Board as an appeal from a refusal by the
Department of Environmental Resources (hereinafter DER) to grant an exception
requested by Crange Cleaners (hereinafter - Appellant) , to a sewer ban oxrder is~
sued by DER in Easttown Township, Chester County, Pemnsylvania. Appellant
operates a dry cleaning business and desires to extend the operation to laundering
shirts. The Township requires a pemnit to make the new washer hookup to the al-
ready installed sewer s;}sten, and the permit was refused because of the sewer
ban now in effect.

FINDINGS OF FACT

1. Appellant, Orange Cleaners, operates a dry cleaning establishment
Jocated at 554 Lancaster Avenue, Berwyn, Easttown Township, Chester County,
Pennsylvania.

2. In 1968, IOrange Cleaners contemplated a future cammercial laundry
operation on said premises, took out a plumbing permit from Easttown Township and
installed a sewer connection between its premises and the street sufficient to
handle any requirements resulting from said laundry operation.

3. On June 21, 1973, the Camonwealth of Pennsylvania, Department of

Envirormental Resources ordered Easttown Township to prohibit additional dis-
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charges into the Easttown Township sanitary sewerage systam or treatment facilitie-
without written authorization from DER.

4. Subsequent to the issuance of said order, Appellant proposed to
install commercial laundry equipment at its Lancaster Avenue premises which in-
stallatian would result in an additional discharge of 51,870 gallons of sewage a
year to the Easttown Township sanitary sew& system.

5. - The installation of said equipment regquires another plumbing permit
from Easttovm Township.

6. By letter of May 1, 1974, the Board of Supervisors of Easttown Town-
ship advised Appellant that the Township lacked the authority to issue a plumbing
pemitforanadditimalvdischargeto the Easttown Township sanitary sewer system
without written authorization fram [ER.!

7. On June 6, 1974, Appellant requested permission fram DER to connect
said laundry equipment to the Township sanitary sewer system.

8. It is DER's policy that exceptions to sewer connection bans will be .
granted only under three very limited factual circmst;ances:

1. '"A building pemit for new construction was issued
by the mmicipality prior to or on the date of
receipt of the ban.

2. "The connection will serve an existing occupied
aneellb;f built prior to the date of receipt of

3. "I'hecormectionwillresx_:ltinmincreasein
sewer flows to overloaded facilities."

9. By letter of June 21, 1974, DER denied the request of Bppellant for
an exception to the Easttown Township ban, as not within any of the exception
provisions.

10. The total amount of sewer water contemplated by this Appellant, in-
cluding present usage and usage requested, is approximately 70,000 gailons pexr
year. This is considerably less than discharged in 1969, and amounts to about
200 additicnal gallons a day or 1,000 gallons per week.

11. No regulation has been adopted by IER dealing with its exercise of

discretion in permitting additional sewerage in existing structures.
DISCUSSION

This is another sewer-ban case which brings hard facts into a head on
collision with hard law. The facts have been so categorized because it seems

1. The order issued to the '.Downshlp by DER on June 21, 1973, prohibited
..+ "any additional discharge into your sanitary sewer system or treammt facilities
without written authorization from the Department except [where]—-building permits
were issued prior to the date of receipt of this order™.
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likely fram both the testimony and pure logic, that more water. would be consumed
by lawndering a given number of shirts by individual hm\anakeré, than by use of

" Appellant's proposed coammercial facility. The problem with this theory (i.e. the
reason it fails to hold water) is that there can be no guarantee that the given
number of shirts are: 1. Now being done at individual homes, and 2. Even if they
are, that they will necessarily be brought to Appellant as cpposed to same other

" commercial establishment in or out of the area.

One of the facts upon which both parties agree is that there will be an
additional sewer discharge of about four thousand gallons per month.

The hard law of the case is, of course, the very restrictive basis upon
which DER exercises its discretion to allow sewer ban exceptions. It is, after all,
" the reasonableness of this policy which is a test of its legality. The courts have,

said in F & T Construction Campany, Inc. v. Department of Environmental Resources,

6 Pennsylvania Comonwealth Court 59 (1972) :

"In a oollateral attack such as the appellant chose to mount,
the burden must be on the appellant to show that the ban is invalid,
but no evidence to that effect was even introduced.

"The appellant alsc oontends that the date of issuance of a -
building permit was improperly established as the criterion for
allowing an exemption to the ban on further discharge. It sug~
gests that a more reasonable criterion would have been the sub-
division approval date. Needless to say, the appellant prefers
this latter date because it would work to his. advantage in this
case. But what of the situation where no subdivision approval
is necessary and a builder may have already begun work under a
building permit? The use of the date of issuance of a building
permit as the cut-off date is in our view a reasonable standard
for this purpose.”

Appellant contends that it actually qualifies for the exception granted
for certain "new construction”, under one of [ER's three major exceptions.2

The Arvellant submits that the proposed laundry facility is in effect
"new construction". Even if we agreed with this view of the addition of laundry
machines to an existing dry cleaning plant, clearly the requirement of a building

2. The actual provision is:

"A huilding permit for new construction was issued
by the mnicipality prior to or on the date of receipt of the ban."
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parmit issued prior to the ban, is the key phrase that has been overlooked by

Appellant.

The final question seemingly raised by Appellant is: When is a connection
not a connection? The answer would seem to be——when it will not serve as a conduit
for any additional discharge to an overloaded sewer system. We believe that the
hockup of machinery to plumbing facilities, under a municipal pemmit system, is
clearly within the meaning of "connection" as here prohibited by the Regulations of

DER.

Although the Appellant alleges violations of both the Pennsylvania and
Federal Constitutions regarding its right to equal protection of the laws, it
has cited no cases and no argument beyond the bald assertion appearing in the
brief. We will attach the same significance to the argunent as Appellant appears
to, and sumarily dispose of it by saying we find no such patent violation.

QONCLUSICNS OF LIW

1. 'The Board has jurisdiction over the parties and subject matter of
2. The issuance of a plumbing permit for a discharge of an additicnal
51,870 gallons of sewage a year to the Easttown Township sanitary sewer system
subsequent to the imposition of a sewer connection ban on said systeam requires an
excepticn frdm DER.
3. The Appellant does not qualify for an exception to a sewer connec~ i
tion ban under -the Department's exercise of discretion in granting such exceptions.
ORDER . ;
AND NOW, this 20th day of April, 1975, the appeal of Qrange Cleaners
is hereby dismissed and the action of the Department of Envirormental Resources in
refusing, on June 21, 1974, to grant an exception to the sewer ban issued to East-
town Township on June 21, 1973, is hereby sustained.

ENVIRONMENTAL HEARING BOARD
—. '
BY: DPAUL E. WATERS
Chairman

DATED: Anril 29. 1978 .na




COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

BELL DEVELOPMENT OORPORATION
Docket No. 73-261-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joseph L. Cohen, Member., April 30, 1975.

This matter is before the Board on the appeal of Bell Development
Corporation (hereinafter Appellant), from two orders dated August 1, 1973, issued
Appellant by the Pennsylvania Department of Envirommental Resources (hereinafter

IER ). Appellant operates two apartté.nt develomments in Moon Township, Allegheny
County, Pennsylvania, College Park Apartments and Colony West Apartments. In each
apartment development, Appellant operates a swimming pool facility for the benefit
of its tenants and their invited guests. The DER orders of August 1, 1973, revoke
previously issued permits to Appellant to construct and operate the swimming pool
facilities at each apartment development and fu.rther order Appellant to drain the
pools and cease operation thereof until such time as Appellant applies for, is issued
and operates the swimming pool facilities in campliance with the provisions of a

permit.

Aithough the appeals in this matter raise question as to the factual
basis upon which the orders of LER were issued, Appellant's major contention is that
the pools are not public bathing places and, hence, are not subject to the: provisions
of the Public Bathing Iaw, Act of June 23, 1931, P. L. 899, as amended, 35 P. S.

§672. et seq.
On May 22, 1974, a hearing in this matter was held in the eighth floor

conference room of the Kossman Building, Forbes Avenue and Stamwix Street, Pittsburgh,
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Pennsylvania, before Louis R. Salamon, Esquire, a Hearing Examiner appointed by
this Board to hear this case. Upon review of the evidence presented at the afore-
mentioned hearing, including consultation with the Hearing Examiner regarding questions
of credibility, and after review of the legal arguments of the parties, the Board
enters the following Adjudication: ' '

FINDINGS OF FACT

1. Appellant is Bell Development Corporation, registered to do business
in the Cammorwealth of Pennsylvania with offices located at Suite 2013, One Oliver
Plaza, Pittsburgh, Pennsylvania 15222. ' ‘

2. Appellee is IER, the agency of the Coammorwealth charged with the

administration and enforcement of the Public Bathing Law, supra.

3. Appellant operates two apartment carplexes in Moon Township, Allegheny
County, Pemnsylvania, the Colony West Apartments and the College Park Apartments.

4. On June 29, 196§ and on April 15, 1969, Appellant submitted to the
Pernsylvania Department of Health, at that time administering the provisions of the
Public Bathing Law, supra, applications to construct and operate swimming pool
facilities at the College Park Apartmerts and the Colony West Apartments, r:espect.i.vely.l

5. The Pemnsylvania Department of Health on September 24, 1968, issued
Appellant Permit No. 468B019 to construct and operate an outdoor swimming pool at
the College Park Apartment camplex, and on May 15, 1969, issued Appellant Permit No.
0269110 to construct and operate an outdoor swirming pool at the Colony West;. Apartment
complex.

6. The College Park Apartments swimming pool is open for the use of
its tenants and their quests. The Colony West swimming pool is open for use by
its tenants and their guests. The Collége Park Apartment complex has 160 apart-
ments while the Colony West Apartment complex has 147 apartment units.

1. By virtue of §1901-A(9) of the Administrative Code of 1929, Act of
April 9, 1929, P. L. 177 as amended, 71 P. S. §51 et seq., added by the Act of
Decextber 3, 1970, P. L. 834, Act No. 275, the administration of Public Bathing law,
Act of June 23, 1931, P. L. 899, as amended, 35 P. S. §672 et seq., was conferred
upon DER, effective January 19, 1971. Prior thereto, the Pennsylvania Department
of Health administered the provisions of that Act.
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7. Pursuant to a written agreement with DER, the Allegheny County Depart-
ment of Health is authorized to act as agent for DER to inspect swimming and bathing
facilities within Allegheny County, for compliance with the Public Bathing Law, supra,
the Rules and Requlations of DER adopted pursuant thereto and conditions set forth

in Bathing Place Permits issued by DER. The Allegheny County Department of Health,
after making such inspections, reports its findings to DER. Thereafter, DER takes
such action with regard to such inspection reports as it deems appropriate under the

circumstances.

8. On July 24, 1973, personnel of the Allegheny County Department of
Health conducted an inspection of the swimming pool facilities at Appellant's College
Park Apartment complex and its Colony West Apartment complex and found _with respect
to the two swimming pool facilities: ’

(a) No chlorine residual was present in the waters of either swirming
pool, and

(b) The pH value of the waters used in the pools was below 6.8.

9. On the basis of information available to it, the Allegheny County
Department of Health ascertained that: |

(a) At neither pool were lifeguards on duty during times when the
pool was open for use by the tenants and their guests, and '

(b) The electrical facilities at each swimming pool had not been
inspected during the last _thnee years.

10. The Allegheny County Department of Health transmitted the findings
of its inspectors with regard to Appellant's swimming pools to DER.

11. On the basis of the information supplied to it by the Allegheny
County Cepartment of Health and other information available to it, CER issued
the folldm'ng orders to Appellant on August 1, 1973:
"THEREFORE, pursuant to §680(b) of said Public Bathing Law and
§193.17 of the Rules and Regulations for the Department of Fnviron-
mental Resources, it is hereby ordered that:

"l. Effective immediately, Bathing Place permit No. 468B019
is hereby revoked;

"2, Effective immediately, Bell shall drain and keep dry the
swimming pool at College Park;

"3, Said swimming pool shall remain closed until Bell applies

for, is issued and is operating in campliance with, a Bathing Place
permit.” .
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"THEREFORE, pursuant to §680(b) of said Public Bathing Law and
§193.17 of the Rules and Regulations for the Department of Environ-
mental Resources, it is hereby ordered that:

1. Effective immediately, Bathing Place pexmit No. 0269110
is hereby revoked;

"2. Effective immediately, Bell shall drain and keep dry the
swimming pool at Colony West and cease all use of said facilities;

"3, Said swirmming pool shall remain closed until Bell applies
‘gl;ﬁf"issued, and is operating in compliance with, a Bathing Place
12. The testimony offered on behalf of DER, while partially contradicted
by testimony offered on behalf of Appellant,is worthy of belief. Such testimony
élearly establishes, as of August 1, 1973, and we specifically find, as follows:
(a) No chlorine residual was present in the waters of either swimming
pool.
(b) The pH value of the waters in each swimming pool was below 6.8.

(c) No lifeguard protection was provided at either swimming pool.
(d) The electrical facilities at each swimming pool have not been

inspected during the last three years.
DISCUSSION

~ The evidence in this matter clearly shows that prior to August 1, 1973,
DER had.in its possession facts which indicated that Appellant violated certain
DER regulations relating to the operation of Public Bathing Places with respect
to its Colony West Apartment coamplex and its College Park Apartment camplex in
Moon Township, Allegheny County, Pennsylvania. Not only does the testimcny of
[ER's witness clearly establish-these violaticns, but Appellant concedes that this

is the fact.

Appellant does not claim that DER had no sufficient cause for revocation
of the permits for the College Park and Colony West swinming pools. It claims,
rather, that its swimming pools are not required to have a permit for the reason
that they are private in nature and do not come within the provisions of the Public
Bathing Law, supra. Inasmuch as Appellani: is not questioning the sufficiency of
the cause for the revocation of the permits in question, we need not pass upon the
qt:estion of whether the permits should have been suspended rather than revcked.
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Moreover, the issue of the validity of the revocation does not necessarily bear on
the issue of whether the Department could have ordered the pools closed for violations
of DER Bathing Place Regulations promulgated pursuant to the Public Bathing law,

supra.

In light of our Adjudication in Apple Valley Racquet Club v. Commornwealth

of Pennsylvania, Department of Environmental Resources, EHB Docket No. 74-150-C

(issued October 23, 1974), we must reject Appellant's contention that the pools in
question are not subject to the prov151ons of - the Public Bathing Law, supra.

In fact, the facts of this case present even stronger reasons for holding ‘the pools
in question to be subject to the provisions of the Public Bathing Law, supra, than
those in the Apple Valley matter. The tenants of the Appellant in this case have
no right of control over the manner in which the ‘pools are operated. In Apple
Valley at least the members of the club theoretically had such power. Moreover,

it cannot be said, as Appellant argued in its brief, that these pools are not

"for hire". Mr. Bell, a principal in the Bell Development Corporation, acknowledged
that the tenants of Colony West and College Park Apartments are indirectly paying
for the use of the pool as part of their rent. Under the circunstances of this
case, it is clear that the swimming fé.cilitu’.es at Appellant's apartments are subject
to the provisions of the Public Bathing Law, supra. Any .other holding not only
would place a crimped construction on that law inconsistent with its status as

a public health and safety measure, but would deny the protection of that Act to

a growing number of the public who residé in apartment dwellings similar to those

of Appellant.

We are persuaded by the reasoning of Raponotti v. Burnt~Mill Arms, Inc.,
113 N. J. Sup. 173, 273 A.2d 372 (1971), which construes apartment house swirming
pools tohbe "public” pools within New Jersey's analogue to our Public Bathing Law,

supra.

Appellant cites Drexelbrook Associates v. Pa. P. U. C., 418 Pa. 430,

212 A.2d 237 (1965), is support of its contention that Appellant's swimming
facilities are not pub]_ic‘bathing places.‘ However, Drexelbrook is interpreting
the specific provisions of the Public Utility Code, Act of May 28, 1937, P. L.
1053, as amended, 66 P. S. §1101 et seq. Suffice it to say that the interests

to be protected by the Public Utility Code, supra, are not those to be protected
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by the Public Bathing Law, supra. We are not concerned with the regulation of
a monopoly as to the rates it may charge and the obligations it has to render
service to all comers, but with considerations of public health and safety.

The difference in interests to be protected taken together with the differences
in statutory definition do not allow the adjective "public" to be given the
severely restrictive meaning under the Public Bathing Law, supra, as contended

for by Appellant.

We are not persuaded that Appellant is estopped from asserting that the
provisions of the Public Bathing Law, supra, do not apply to its swimming pools
in this case. We are of the opinion that the issue is whether the Public Bathing
ILaw, supra, covers the College Park and Colony West swinming pools and we find that
it does. But, we do not believe that the mere fact that Appellants applied for
and received a permit under the Public Bathing Law, supra, is sufficient to
preclude it from contesting the necessity for having these permits.

Authority to regulate under a given statute cannot be conferred by agreement.
Either the statute mandates the regulation of the specific subject matter or it

does not. In this case it is clear that the swimming pools under consideration are
subject to regulation under the Publ_ic Swimming law, supra. Thus, the issue of
estoppel is moot.

Even if we were to decide that Appellant was not required to have a
permit under the Public Bathing Law, supra, nevertheless it is clear from the
provisions of §8 of the Act that the applicability of this section is not limited
to public bathing facilities. Thus, independently of the permit sections of the
law we are persuaded that the Department could take steps to close any swimming
pool, regardless of whether it is "public", found to be operated not in conformity

with the requirements of §8 of the Act.
The issue of whether the violations which have been proved constitute a

public nuisance is not for the Board to decide. Whether they do constitute a public
nuisance is a matter to be determined by a court of competent jurisdiction in an
action to abate the nuisance pursuant to §12 of the Act. It is sufficient for us
'to decide, which we do, that the violations proved in this matter are sufficient

to justify the closure of the pools at Colony West and College Park Apartments.
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QONCLUSICNS OF Law

1. This Board has jurisdiction over the parties and the subject matter
of this proceeding. '

2. Swimming pool facilities owned and operated by the owners and operators
of apartment complexes for the accomodation of the tenants thereof are subject to
the provisions of the Public Bathing lLaw, supra, and may not be constructed or

operated without first obtaining a permit therefor from DER.

- 3. 'There was substantial evidence in the record in these procéedings
to show that the swimming pool facilities at Colony West and College Park Apartments
were being operated in violation of the Public Bathing Law, supra, and the Rules
and Requlations of DER pramulgated pursuant thereto.

4. The violations of the Rules and Regulations of DER occurring at the
swimming pools at College Park and Colony West Apartments owned and operated by
Appellant, constitute sufficient grounds for ordering the closure of said pools
until conformity with the Public Bathing Law, supra, and the Rulés and Regulations

of [ER pramilgated pursuant thereto is obtained.

ORDER

AND NOW, this 30th day of April, 1975, the actions of [ER taken on August 1,
1973, in ordering the closure of the swimming pool facilities at the Colony West and
College Park Apartments in Moon Township, Allegheny County, Pennsylvania, and revoking
permits with regard thereto, previously issued Appellant, are sustained, and the appeals
of Bell Development Corporation are hereby dismissed. Further, the s'upersedeas
previously issued in these matters on June 17, 1974, is hereby withdrawn.
ENVIRONMENTAL HEARING BOARD

L o o

PAUL E. WATERS
Chai.nnan

Apoapd (G or

BY: JOSEPH L. COHEN

Menber

2 Dot
JPNNE R. DENWORTH
Member

DATED: April 30, 1975 -116~
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- COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101 .
(717) 787-3483

In the Matter of:

EUGENE PISANI

Docket No. 74-045-C

Y.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION
By Joseph L. Cohen, Member, May 6, 1975

This matter is before the Board on the appeal of Eugene Plsam.
(here:';nafte.r Appellant ) fram the action of the Pennsylvania Department of Environ-
mental Resources (hereinafter DER ) in issuing ILower Gwynedd Township Municipal
Authority (hereinafter Intervenor ), a water quality management permit and an
encroachment permit in connection with a project to sewer the northeast corner of
Lower Gwynedd Township, consisting principally of the residential subdivisions of
Gwynedd View and Lamplighter Lane. Appellant filed this appeal for the reason that
the proposed sewer project does not include his vacant land which he proi::oses to »

develop as a residential subdivision.

The writer of this Adjudication heard all the testimony in this matter.
On the basis of the record and the legal arguments set forth in the briefs of the

parties, we enter the following:

FINDINGS OF FACT

1. Appellant is an individual, Eugene Pisani, the owner of 27.75 acres
of land located on the south side of Sumeytown Pike between Brushtown and Evans

" Roads in Lower Gwynedd Township, Montgamery County, Pennsylvania.

.

2. 2ppellee is DER, the agency of the Cammorwealth having the authority
to administer the Clean Streams Law, Act of June 22, 1937, P. L. 1987, as amended

NN
35 P. S. §690.1 et seg.




3. Intervenor is Lower Gwynedd Township Municipal Authority, Montgomery

County, Permsylvania.

4., On February 27, 1974, DER issued Intervenor sewage permit no. 4673416
and encroachment peﬁnit 4673740 in response to Intervenor's application proposing
to sewer the northeast corner of Ilower Gvynedd Township, Montgamery County, Pennsyl-
vania, consisting principally of the residential subdivisions of Gwynedd View and

Lamplighter Iane.

5.  The proposed sewerage facilities of Intervenor include collection
sewers and interceptors in the Upper Trewellyn Watershed which drained to a pumping
station proposed to be located on Sumeytown Pike and thereafter approximately

2,200 feet to existing sewer lines.

6. The sewering of the areas covered by the project for which the
aforementioned permits have been issued was the subject of reports and studies
made by  the Intervenor in 1964 and 1969. These areas were included in the
official plan of Lower Gwynedd lﬁw:ship filed and approved pursuant to the provisions
of the Pemnsylvania Sewage Facilities Act, Act of January 24, 1966, P. L. 1535,
as amended, 35 P. S. §750.1 et seq. The project for which the permit was issued

is in conformity with supplements to the official plan.

7. The official.plan of Lower Gwynedd Township identified four areas of
the Township as having malfunction in sewer systems. Upon completion of the project
for which the permits were issued the remaining two of the four areas will have

been sewered.

8. The sewer project for which DER granted Intervenor a permit will not

serve Appellant's property.

9. 2Appellant appealed the issuance of said permit on the following
grounds:

a. The proposed sewerage facilities lack the capacity adequately
to receive and handle the expected rate of flow; and

b. The proposed sewerage facilities do not extend south of Sumneytown

Pike to the Wissahickon Interceptor, thereby sewering Appellant's property.

10. The permitted sewerage project was designed to accomodate the maximum
flow resulting fram total development of the sewered area.
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11. The sewerage project will sewer portions of Lower Gwynedd Township
in need of immediate service due to the mumber of malfunctioning systems in the

area.

12. The official plan for Lower Gwvynedd Township filed and approved
pursuant to the provisions of the Pemnsylvania Sewage Facilities Act, supra, does
not call for the sewering of the area south of Sumeytown Pike until 1980 or there-

after.

13. There are no serious or widespread malfunctions of sewage systems

south of Sumeytown Pike.

14. 2Appellant studied the feasibility of sewering the area south of
.. Sumneytown Pike and concluded that this alternative was econamically unfeasible.:

at the present time. It therefore rejected said alternative.

15. The issuance of the permits in question by DER to Intervenor in
no way precludes at sometime in the future the extension of sewer services south
of Sumeytown Pike, if Intervenor should decide that the sewering of such area is

feasible.

DISCUSSION

It is a fundamental principle of adminstrative law that where a statute
confers discretion upon an agency to take certain action, such action will not be
set aside unless they constitute either a manifest abuse of discretion or an arbitrary

exercise of agency duties. Blumenschein v. Housing Authority of Pittsburgh, 397 Pa.

566, 109 A.2d 331 (1954); Sierra Club v. Sanitary Water Board, 3 Commonwealth Ct. 110,

281 A.2d 256 (1971). The burden of proof is upon Appellant to show by substantial
evidence that DER in granting the aforesaid permits abused its discretion in so doing.

~ We are unable so to find in this matter.

Appellant urges this Board to set aside the action of DER in granting
Intervenor permits for the sewerage project in the mrtheastern portion of Lower
Gwynedd Township for the reason that it does not intend to serve his proposed resi-
dential subdivision. Basically, Appellant has attacked the choice of proposals -
which Intervenor made when it submitted the applications for the permits herein

involved. This Bodrd, however, cannot decide whether Intervenor made the proper
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decision in choosing the plan set forth in its applications. Our review is confined

to determining whether on the basis of the application submitted to DER, that agency

acted properly in granting the permits to Intervenor. In doing so, we are mindful i
that DER is the agency of the Commorwealth authorized to administer the Clean Streams
Iaw, supra, and to take appropriate action with regard to permit applications contem-
plated under that law, DER's review process with regard to such applications is to f
determine whether they meet the applicable provisions of law and regulations adopted i

pursuant thereto.

Appellant misconstrues the review function of DER regarding Intervenor's
applications. It is not DER's function in reviewing applications for sewerage
permits to indicate which of several alternatives available to an applicant the
applicant should choose. If DER were urwisely to assume such authority, it would
become involved in the local political decisions of practically every municipality
in the Commomwealth. Furthermore, it is doubtful whether the legal authority exists

in [ER to assume such a function.

Once the local decision is made to submit a given application, DER's role
is to determine whether such application meets the requirements of the Clean Stfeams
lLaw, supra, and the rules and regulations adopted pursuant thereto. In this case,
there is no suggestion in the record that DER failed to perform its function in this
régard. Appellant concedes that the application submitted by Intervenor camplies
with the requirements of the Upper Giynedd Township official plan submitted to and f
approved by DER in conformity with the Pennsylvania Sewage Facilities Act, supra.

The application, therefore, meets the requirements of 25 Pa. Code §31.31. Once this
determination is made DER must determine the soundness of the proposal in terms of
its intended purpose-—-i.e. to collect, in this case, mmicipal sewage fram a given
area and transport the same to a treatment plant which is capable of receiving and
treating the sewage within the requirements of DER. It is readily apparent that DER

made such a determination in favor of Intervenor.

With regard to whether the proposed facility will achieve its intended
purpose, Appellant did not meet his burden of showing that Intervenor's proposal is
technically unsound and will vnot perform as anticipated. Not having demonstrated
this, it cannot be said that DER manifestly abused the discretion lodged with it
by the Clean Streams Law, supra. It is apparent that Intérvenor is proceeding to
sewer the areas of the Township in a phase manner consistent with the Township's

official plan. That it does not propose to sewer a given area to meet the needs of
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a subdivision developer does not present an issue that this Board can adjudicate.

To do so would infereﬁtially cast upon DER the responsibility of dictating an option
to local political subdivisions which, as indicated above, we think improper and
wwise. Moreover, the Board in our opinion, does not have the jurisdic¢tion to make
such a determination. Whether Intervenorwiéely exercised its discretion or authority in
submitting a given plan to DER for approval is not within the Board's power to deter-

mine.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and subject matter of
this proceeding.

2. The owner and developer of a proposed realty subdivision located
within the service area of a municipal authority has standing to appeal the grant
of a permit to said authority where the application for a permit involves the
extension of sewerage Service to a portion of the service area, but not including

the subdivision of theparty in question.

3. If a mmicipality of municipal authoiity submits an application to
DER which otherwise meets the requirements of the Clean Streams Law, supra, and
the rules and regulations pramilgated pursuant thereto, the Environmental Hearing
Board lgcks jurisdiction to review the discretion exercised by said municipality

or authority.

4. Where DER grants a permit to a municipality or municipal authority to
extend sewerage services to a given portion of said municipality and the extension
of such service is in conformity with the official plan of that municipality, the
Environmental Hearing Board will not disturb the action of thé Department unless
it is shown that the design of the permitted project is technically @ environmentally

unsourd.

5. In order to prevail in an appeal from the action of IER in granting
a permit, an Appellant before the Envirormental Hearing Board must sustain his
burden of proof that the action of the Department in granting such permit is

either arbitrary, capricious, unreasonable or otherwise in viclation of the.law.

6. Where an Appellant produces no substantial evidence to justify a

finding that a proposed sewage collection system for which DER has issued a permit
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lacks the capacity adequately to receive and handle the expected wolume of sewage,
such Appellant has not sustained his burden of proof to show that the permitted

system is technically and engineeringly unsound.

7. 2Appellant in this case did not sustain his burden of showing the
action of DER to be arbitrary, capricious, unreasonable or oi_:herwiée contrary to

law.

8. DER properly issued to Intervenor Water Quality Management Permit No.

4673416 and Encroachment Permit No. 4673740.

ORDER

AND NOW, this 6th day of May, 1975, the action of the Department of
Envirommental Resources in granting Upper Gwynedd Municipal Authority Water Quality
Management Permit No. 4673416 and Encroachment Permit No. 4673740 is hereby sustained

and the appeal of Eugene Pisani is hereby dismissed.

ENVIRCNMENTAL HEARING BOARD

L o s

PAUL E..WATERS.. K ~.

) Kb

Memmber

. 2 Drvwortth
CANNE R. DENWORTH .
Memmbex

DATED: May 6, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

QAKS CIVIC ASSOCIATION
Docket No. 73-378-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joseph L. Cohen, Member, May 8, 1975

This mattér is before the Board on the appeal of Oaks Civic Associatiop
fram the action of the Pennsylvahia Department of Environmental Resources, .
(hereinafter DER ) in granting Intervenér, Montgomery County Sewer Authority,
a Water Quality Management Permit, Permit No. 4672405 to expand its sewage treat-
ment plant in Upper Providence Township, Montgamery County, Pennsylvania. The

permit'was issued on October 24, 1973. The appeal was filed on November 5, 1973.

On January 17, 1975, at 10:00 a.m. the writer of this Adjudication held
a hearing on behalf of the Board on this matter at the State Office Building at
Broad and Spring Garden Streets, Philadelphia, Pennsylvania. At the conclusion
of Appellant's case, DER and Intervenor moved for dismissal of ’t.he appeal. At the
close of proceedings the parties agreed that it would not be necessary to file
post-hearing briefs of any kind in this matter because of the relative simplicity

of the facts and the issues.

Therefore, on the basis of the record in this matter, .we enter the

following Adjudication:

FINDINGS OF FACT

1. Appellant is the Oaks Civic Association, the membership of which does
not appear of record. Its address is River Road, Oaks, Pennsylvania 19456. Its

Chairman is John Sudofsky.
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2. BAppellee is EER; the agency of the Cammorwealth authorized to
administer the provisions of the Clean Streams Law, Act of June 22, 1937, P. L.

1987 as amended, 35 P. S. §691.1 et seq.
3. Intervenor is the Permittee, Montgomery County Sewer Authority.

4. In response to an application by Intervenor, DER issued Water Quality
Management Permit No. 4672405 which authorized the expansion and updating of
Intervenor's treatment plant in Upper Providence Township, Montgamery County,

Pennsylvania.

5. On November .5, 1973, Appellant appealed the issuance of the afore-

mentidned permit to Intervenor.

6. Appellant offered no evidence which tended to show that the issuance
of the permit was based upon inaccurate data or that the Department in reviewing the
permit did not follow the Clean Streams Law, supra, the Rules and Regulations
adopted pursuant thereto or tending to show that the Department did not take into

consideration the environmental impact of its decision.

7. While the present facility of Intervenor does produce problems of
an enviramentally serious nature, the proposed expansion and updating of the plant
as authorized by the permit issued to Intervenor is designed to improve the treat-

ment of sewage ard otherwise prevent serious envirormental degradation.

DISCUSSION

Appellant objects to the issuance of a permit by DER to the Montgomery
County Sewer Authority for the expansion andupgrading of its treatment plant in
Upper Providence Township, Montgomery County, Pemnsylvania. In its notice of
appeal Appellant sets forth the following as reason for this appeal:

"1, The proposed expansion of the Oaks sewage treatment plant
to the edges of the Schuylkill River and Perkiomen Creek is severely
: harmful to the environment not only in the immediate area but it.
will also down grade the entire reach of the Perkiomen and that
stretch of the Schuylkill from Black Rock Dam to Barbadoes Island.
Contiguous property can be used for the expansion without destroying
the natural cover provided by the trees in the flood plain.

"2. The proposed expansion of the Oaks Sewage Treatment Plant
is entirely in the flood plain, a practice being outlawed through-
out the country and is presently not permitted in Upper Providence
Township, site of the plant.
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"3. 'The present plant emits noxious fumes that can only

be described as air pollution, it can only be assumed that the

proposed expansion of capacity will aggrevate the situation.

Therefore we believe no expansion should be permitted until

the present situation is corrected and that expansion plans

include covers over the various tanks to eliminate future air

pollution problems.”

In addition to the above cited reasons for appeal, Appellant in its
pre-hearing memorandum filed with this Board strenucusly cbjects to the diking of
the proposed sewage treatment plant in that it contends that the diking would alter
the flood plain characteristics of the Schuylkill River and Perkicmen Creek,

advefsely affecting downstream areas and the stream banks opposite the plant site.

Appellant has the burden of proof to show that the action of DER in
granting Intervenor a permit was either a manifest abuse of discretion or an

arbitrary execution of its duties. F. & T. Construction Co..v. Department of

Environmental Resources, 6 Commorwealth Ct. 59, 293 A.2d 138 (1972); Sierra Club wv.

Sanitary Water Board, 3 Cammorwealth Ct. 110, 281 A.2d 256 (1971). The temm

"burden of proof" means the burden of producing evidence and the burden of persuasion.
McCORMICK, HANDBOCK OF THE LAW OF EVIDENCE,(1954) 635. In order to meet its burden
of persuasion, a party must first meet its burden of producing evidence. In this

matter, Appellant did not even meet its burden of producing evidence.

The testimony offered on behalf of Appellant by its President, John
Sl.xiofski;, was on the whole unrelated to the permit issued by DER. Most of his
testimony was directed toward the conditions which now exist when minor flooding
occurs in the vicinity of the sewage treatment facility as it now exists. In
issuing the permit to expand and upgrade the existing facilities, DER had the
reasonable expectation that the conditions which now exist would improve and not
be made worse by the expansion and upgrading of the treatment plant. Nothing
in Appellant's testimony in any manner seriously addressed itself to this issue.
Appellant merely relied upon its President to present its opinions as to the undesir-
ability of the 'piant expansion. But opinions are not enough to overturn a considered
action of the Depa.rtment in granting a pe.nnit under these circumstances. Opinions
must be buttressed by a sufficient factual foundation in order to have credence
beforé this Board. Especially is this the case where the Department has issued

a permit to expand and upgrade a sewage treatment facility which is designed sub~
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stantially. to reduce the envirommental insults of which Appellant complains.
Under such circumstances it is not sufficient to show that the existing facility,
which admittedly is the case, cannot fulfill its intended purpose. It is because
it cannot do so that the sewer authority in this case made application to the

'Depa.rtmant for a permit.

With regard to the flood plain issue, Appellant merely conjectured on the
record. Again, no facts were presented to support its contentions. .

Lastly, the question of whether the Department considered the environmental
impact of its decision to grant the pemmit must be answered in the affirmative.
The information supplied DER by Intervenor on the basis of which DER issued it the
permit in question was sufficient to enable DER to evaluate the environmental hr;:act
of the expanded facilities being permitted in the absence of any indication to the
contrary. The fact that DER reached a different conclusion in this regard than
Appellant is, in and of itself, insufficient to call into question the validity of

the permit issuance.

Not only did Appellant fail to present a scintilla of evidence which
would tend to suppért a conclusion that DER acted improperly , but it is clear that
DER in this case made a conscious and deliberate choice in favor of improved sewage
treatment facilities and the improved environmental conditions that would cbtain
as a result thereof as against a rather speculative claim regarding the deterioration
of the scenic beauty of the environment. In this comnection, we find it persuasive
that if the Intervenor had not voluntarily applied to expand its treatment facilities
in Upper Providence Township, the Department was prepared, because of the water
and air pollution problems associated with the existing facility, to order the
sewer authority to upgrade its plant. In such circumstances, we cannot say thaf
the deparutmtél decision was improper. In fact, applying the principles enunciated

in Payne v. Kassab, 11 Pa. Cammonwealth Ct. 14, 312 A.2d 86 (1973), DER's decision

appears to be eminently justified.

" CONCIUSIONS OF IAW

1. The Board has jurisdiction over the parties and the subject matter of
this prooeeding.'
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2. Whenever a permit issued by DER is called into question in an
appeal, Appellant has the burden of showing that DER committed a manifest abuse
of discretion, a purely arbitrary execution of its duties and functions or an

error.of law.

3. An Appellant does not meet its burden of showing that DER improperly
issued a pemmit where it offers conjecture and speculation rather than factual

evidence in regard to its contentions.

4. Appellant, Oaks Civic Association, did not meet its burden of showing
that DER improperly issued permit No. 4672405 to the Montgomery County Sewer
Authority to expand and upgrade its sewage treatment plant in Upper Providence

Township, Montgomery County, Pennsylvania.

ORDER

AND NOW, this 8th day of May, 1975 , the action of DER under date of
November 24, 1973, in issuing a Water Quality Management Permit, No. 4672405, to
Montgamery County Sewer Authority is hereby sustained and the appeal of Oaks Civic
Assoéiation is hereby dismissed.
ENVIRONMENTAL HEARING BOARD

RIS .

PAUL E. WATERS
Chaimman

i AR SE

QONCURRING OPINION

I concur in the conclusion that Apéellant did ‘not offer sufficient
"evidence to present even a prima facie case that the Department's issuance of a
permit in this case was an abuse of discretion. Hmevef, I think the last several
paragraphs of the opinion go too far toward granting the Department infallibility
by assuming (in this case ﬁﬁnut having heard any testimony from the Department)
that the Department has taken account of all material envirommental considerations

and come to an environmentally sound conclusicn in issuing a permit. A presumption

.
-
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of this sort, added to the already difficult burden of showing abuse of discretion,
might make it next to impossible to attack the issuance of a permit on any but the
most overwhelming environmental grounds—-a result that could be undesirable from

the standpoint of safeguarding the environment.

ENVIRONMENTAT, HEARING BOARD

~Stsems X Levsrrik

JOEXNE R. DENWORTH
Member

DATED: May 8, 13975
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- COMMONWEALTH OF PENNSYLVANIA

T ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

CQOMPASS COAL, COMPANY, INC. - .
Docket No. 72-190

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and CITY OF DuBOIS

ADJUDICATION

By Joseph L. Cohen, Menber, May 16, 1975

Compass Coal Cempany, Inc., (hereinaftgar referred to as Appellant),
has sought to establish and to maintain a bituminous coal strip mining operation

affecting 59 acres of lard in Huston Township, Clearfield County, Pennsylvania.

On August 11, 1970, Appellant filed an application for a permit approving
the discharge of mine drainage pursuant to the Clean Streams lLaw, Act of June 22,
1937, P. L. 1987, as amended to July 31, 1970, 35 P. S. §691.315, with the_ Common~

wealth of Pemnsylvania, Department of Mines and Mineral Industries.

Wnile this application was pending, legislation was enacted which created
the Department of .Enviromnental Resources (hereinafter DER), abolished the Depart-
ment of Mines and Mineral Industries and vested the new Department with the
authority formerly residing in the now defunct Department of Mines and Mineral
Industries to administer those provisions of the Clean Streams Law, supra, -

relating to mine drainage.l

On January 12, 1972, DER held a fact finding conference on this application,

and on April 3, 1972, DER issued a written denial of this application to Appellant.

On April 18, 1972, Appellant filed the instant appeal from that denial to

this Board.

1. This was. accomplished by the enactment of Section 20 of the Act of
December 3, 1370, P. L. 834, No. 275, which amended the Administrative Code of 1929,
Act of April 9, 1929, P. L. 177, as amended, 71 P. S. §51 et seg. This transfer of
responsibilities was effective January 19, 1971.
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On August 25, 1972, we granted the Petition of the City of DuBois for
Iéave to Intervene in this appeal. On or about January 8, 1973, the (fity of DuRois,
(hereinafter referred to as Intervenor), petitioned to have said appeal declared

moot.

On February 13, 14 and 15, 1973, we held hearings on this petition and
upon the merits of the appeal. Thereafter, the parties requested that we with-

hold our decisions on these matters pending settlement negotiations.

On January 14, 1975, we entered an Opinion and Order whereby Intervenor's

petition to have said appeal declared moot was refused.

This Adjudication is based upon a proposed Adjudication submitted by

Iouis R. Salamon, Esquire, Hearing Examiner in this matter.

FINDINGS OF FACT

1. Appellant is a corporation, having its office in Punxsutawney,

Pennsylvania.

2. TheAmpellee is DER which is the deparﬁrent'of the Camonwealth of
Pennsylvania which is vested with the responsibility, inter alia, to act on appli-
cations for mine drainage permits submitteﬂ pursuant to The Clean Streams Law,

supra.

3. Interveror, the City of DuBois, is a muﬁicipal corporation, duly
organized and existing under and by virtue of the laws of the Oomnonwealth of

Pennsylvania.

4. On August 11, 1970, Appellant f'iled with the Department of Mines
and Mineral Industries, now defunct, an application for a mine drainage permit to
operate a strip miné in Huston Township, Clearfield County, Pemnsylvania. The
proposed cperation would affect 59 acres of land, 31 of which are situated west of
and 28 of which are situated east of Pennsylvania Route No. 153, the area to be
affected by this proposed operation for approximately 1/4 of a mile north of
Anderson Creek. Only the 31 acres of land which are situate west of Pennsylvania

Route No. 153 are in the Anderson Creek Watershed.
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5. Although the Bureau of Water Quality Management of DER recommended

disapproval of this application, William E. Guckert, Director of the Division of

Mine Reclamation, Bureau of Iand Protection and Reclamation of DER, advised

Appellant by letter of October 8, 1971, that DER approved its application for a

mine drainage permit, but indicated that the issuance of the permit was being with-

held to afford any protestants time to request a hearing, presumably in compliance

with the provisions of 25 Pa. Code §99.14.

6. Intervenor objected to the issuance of this permit to Appellant and on

January 12, 1972, DER held a fact finding conference for the purpose of determining

whether a mine drainage permit should be issued to Appellant. Donald A. Lazarchik,

Director of the Bureau of Land Protection of DER, presided at this conference.

7. On April 3, 1972, DER by Mr. Lazarchik, issued the written denial

of this application to Appellant, which denial forms the basis of the instant

appeal. The reasons for said denial as therein set forth by Mr. Iazarchik are as

follows:

"Your application is héreby denied for the following reasons:

"l. The Clean Streams Law and the Department's Rules and

. Regulations allow the issuance of permits for the treatment and

discharge of industrial wastes and mine drainage only when such

" discharges will not cause pollution of the waters of the Common-—

wealth. Pollution is defined to include injurious or detrimental -
effects on damestic and recreational water uses and on wild animals,
fish or other aquatic life. The purpose of the law is to prevent
pollution and to inprove the quality of all of the streams of the
Commonwealth. Your stated intention of achieving conditions similar
to those that now exist on the Reiter tract is not- likely to improve -
water quality and may very well result in a deterioration of Anderson
Creek. The only possible area of improvement would be in eliminating
minor drainage problems fram the abandoned strip mine which has
been stabilized through natural revegetation over a number of years
and does not appear to seriously affect=the quality of Anderson Creek.
The possibility of creating more serious new drainage problems far
outweighs the benefit to be gained. |,
"2. The application fails to insure that the proposed method of
operation will prevent soil erosion and reduction in the capacity of
the City of Dubois's water supply reservoir. You state that you

will follow all of the Department's requirements in providing erosion

control structures and that you will plant the area in quick growing
grasses. It is not the Department's responsibility to design the
needed structures, to investigate soil conditions and the necessity

for soil treatment, or determine the type of vegetation that will
rapidly stabilize the backfilled areas. No special study or considera-
tion was given in your application to the fact that the receiving stream
needs extra protection because of its use for public water supply and
for high quality recreational use. It is my feeling that the burden of
proof in such matters rests with the applicant. Numerous expert
opinions were provided by the protestant that special precautions are
necessary in. this case to prevent erosion, but you failed to provide
any indication that you have even considered the need for such precautions.
The application lacks a specific plan that anticipates these problems
and attenpts to control thém.®
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8. ' The area to be affected by this proposed stripping is approximately
4-1/3 miles northeast of (and upstream from) a water supply reservoir maintained by
Intérve.nor inithe Anderson Creek watershed. The main source of water flowing to this
r%eﬁoir is Anderson Creek. This reservoir is the only source of waj:er for the

City of DuBois, the Borough of Sykesville and Sandy Township.

9. Intervenors are considering increasing the present capacity of this

reservoir by building a dam, approximately 2,000 feet downstream fram the present

dam.

- 10. A portion of the area to be affected by this proposed stripping,

which is located on the westerly side of Pennsylvania Route No. 152, was stripped
many years ago by persons or entities other than Appel‘lant.- -This previously

stripped area is 600 feet long and 50 feet wide. There is a discharge of mine
drainage from said previously stripped area to the stream which traverses this area.

From time to time, this mine drainage discharge is substantial.

11. Although there is a.n existing stream which runs in a general south-
westerly direction across approximately 100 feet of the area on the westerly side of
Pennsylvania Route No. 153 to be affected by this proposed operation, Appellant
affirmatively set fo?th in the poxftion of its application known as "Supplemental D"
that there are no streams across the proposed operation and that the proposed operation
would not involve the relocation of any water course or stream. These statements
were reaffJ_rmed by Mr. Hess » the Engineer who prepared Appe].lant s appllcation, during

his direct exammatlon at the hearing before Iouis R. Salamon, Hearing Examiner.

12. Although 25 Pa. Code §99.12(2) requires Appellant to show the nature
and acid forming potential of the overburden, Appellant performed no tests to deter—
mine the other chemical and physical éroperties thereof. In Supplemental "A" of
this applicatim, ‘Appellant has merely set forth the technical name and thickness
of each such stratum overlying the coal. These findings were made when 6 test holes

were excavated on the area proposed to be strip mined.
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13. In its application, Appellant stated that any drainage fram this
proposed stripping operation would be discha:ged to Anderson Creek. ’l‘hls statement
was made notwithstanding the fact that any drainage from the proposed stripping
operation on the easterly side of Pennsylvania Route No. 153 would not naturally flow
into Anderson Creek. There is nothing in the application which provides for treat-
ment, on the easterly side of Pennsylvania Route No. 153, of any mind drainage generated
from the proposed stripping operation on said easterly side.

14. In Supplemental "B" of this application, Appellant states that in
order to prevent the entry of surface water into the excavation or pit, effective
diversion ditches will be built and maintained above the highwall to divert surface
water past the excavation or pit. However, the information contained in Supplemental
"B" was insufficient to appraise the validity of Appellant's statement regarding
erosion control. In order for the Department to have evaluated the erosion control
measures of Appellant, it would have had to have been supplied with the following
information: »

1. The width, length and shape of all diversion ;ar drainage ditches,

2. The gradient at wﬁich the bottom of the ditches would be constructed,

and

3. The identity of the soils present on the site of the proposed stripping

operation.

15. Although it was likely that a discharge from the proposed operation
ocould occur after the completion of backfilling, Appellant had not affirmatively stated
in its application that it would provide continuous treatment of such discharge

subsequent to the completion of backfilling.

DISCUSSION .

By virtue of the provisions of'§l901—A(2) of the Administrative Code of 1929,
Act of April 9, 1929; P. L. 177, as amended 71 P. S. §51 et seg., CER is the successor
of the Department of Mines and Mineral Industries in administering those portions of
the Clean Streams Law, Act of June 22, 1937, P. L. 1387, as amended, 35 P. S. §691.1,
et seq., relating to the issuance of mine drainage permits. Under §5(d)1 of the.Clean

Streams Law, sup.ra, DER does have the power to review and take appropriate action upon

permit applications submitted to it. ©On April 3, 1972, DER issued a denial of Appellant's

application for a mine drainage permit setting forth the reasons therefor. It is the

propriety of this denial which is in issue in this appeal.
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The reasons set forth in App.ellant's appeal are as follows:

"Applicant appeals and objects to the findings set forth
in Paragraph No. 1, of the letter of denial, dated April 3, 1972.

"Applicant appeals énd obijects to the findings set forth in
Paragraph No. 2, in the letter of denial dated Ap;il 3, 1972.

"Aplent - feels that the findings in both Paragraph numbers 1

and 2, are not supported by the facts and evidence submitted in this

matter."

r]Znus', Appellant objects to the stated reasons for the permit denial and that
the reasons are wnsupported by substantial evidence. It is our duty and responsibility )
to ascertain whether DER i)réperly denied the permit. In doing so,A we Iﬁust first -
determine whether-the stated: reasons for denying the permit are legally sufficient.
to do so. If the reasons stated for denying the permit are legally sufficient to do
so, we must then ascertain whether Appellant met ‘its burden of proof to show its
~entitlement to a permit: ‘' This -involves:a consideration of tixe relevant provisioﬁs
of the Clean Streams Law, supra, the rules and regulations of DER promulgated pursuant
thereto, relevant principles of administrative law and the burden of proof Appellant

nust sustain if it is to prevail in this proceeding.

Section 315 of the Clean Streams lLaw, supra, prohibits mining unless in
conformity with rules and regulations of the Environmental Quality Board or a permit
issued by DER. 25 Pa. Code §99.11 provides as follows:

"Applications for mine drainage permits shall be submitted

on forms provided by the Department and shall include such infor-

mation that would enable the Department to determine whether or not

the proposed mining operation would be conducted in a manner which

would prevent pollution to waters of this Commonwealth."

This section of the regulationsis designed to require Appellants to provide
the Department with sufficient data upon which it can predicate an informed decision
_ as to whether the activity contemplated by the application would prevent pollution
to waters of the Camonwealth. The intent of thHe regulation is to implement the
discretion conferred upon the Department under the provisions of §5 of the Clean

Streams Law, supra; in an intelligent and meaningful manner.

It is a fundamental principle of administrative law that where a statute
confers discretion upon an agency to take certain actions, those actions will not
be set aside unless they constitute either a manifest abuse of discretion or an

arbitrary exercise of agency duties. F. & T. Construction Co. v. Department of

Fnvironmental Resources, 6 Commonwealth Ct. 59, 293 A.2d 138 (1972); Sierra Club v.

Sanitary Water Board, 3 Camworwealth Ct. 110, 281 A.2d 256 (1971). Moreover, as is

stated in 1 P. L. E., Adninistrative Iaw and Procedure, §29:
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" . . . the power vested in an officer or agency to grant a -
license, permit, or other authorization, carries with it the power to
exercise a reasonable discretion in granting or refusing it."

(Footnote amitted). :

. It is clear that the stated reasons for the denial of the permit are
consistent with the objectives of the Clean Streams Law, supra, and, to that
extent, they are reasonable. They. relate to deficiencies in the application of
Appellant which, if true, would adversely affect the interests sought to be protected
by the law itself had the permit been issued. Inasmuch as the reasonsfor denial
of Appellant's permit are reasonable in light of the Clean Streams Law, supra, we
mist now consider what the Appeliant's burden of proof is in this matter and whether

it has met its burden.

In administrative proceedings, the burden is upon the applicant to show his
or its entitlement to the thing claimed. See: 2 AM. JUR. 2d, Administrative Law, §39L

accord: Jones, et al v. Zoning Heafing Board, et al, 7 Commomwealth Ct. 284, .298 A.24

664 (1972); F. & T. Construction Co. v. DER, supra.

Appellant did not sustain its burden of showing its entitle-.
ment to a. mine drainage permit. Title 25 Pa. Code §99.11 requires a permit applicant to
include such information on its application that would enable DER to determine whether
the prop@sed mining operation would be conducted in a manner which would prevent pollu-
tion of ;he waters of the Commonwealth. However, Appellaﬁt did not supply such information
with its application to DER. The following deficiencies in the application are cited

in. justification of DER's ultimate action in this matter:

1. Although Appellant's application proposes the mining of 26 acres
on the easterly side of Pennsylvania Route No. 153, it does not contain any information
fram which DER could infer that any discharge of mine drainage in that area would be 4
treated. Although'Appellant's engineer, John W. Hess,l indicated that any such discharge
oould be piped under Pennsylvania Route No. 153 for treatment in ‘facilities proposed
on the westerly side of the roadway, the application made 1o such reference to that
possibility. Were this contemplated, the method of its accomplishment should have

been set forth in Appellant’'s application.
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2. With regard to the proposed treatment pond in the application, Appellant
did not disclose how many ponds are contemplated or whether they would be lined with
impervious material. .Moreover, Appellant did nqt disclose specific calculations and
criteria by w};ich DER could have determined whether the capacity of the proposed treat~
ment ponds would be sufficient to retain flows frcm.all diversion or drainage ditches
built during the oberat_ion as well as from discharges from evacuations or pits created
as a result of the operation. -

3. Appellant did mot include sufficient information in its application with
'regard to erosion: control measures. While Appellant did indicate that it would
chnstruct effective diversion ditches above the highwall to divert surface water past
the evacuation and that it would construct drainage ditches below the spoil material
if siltation fram th_e spoil area became a problem, Appellant did not set forth necessary
information as to the length, width, shape and dépth of these ditches. Furthermore,

Appellant did not indicate at what gradient the bottam of each ditch would be constructed.

Clearly the deficiencies in this application are such as would not warrant

DER to-approve the application submitted by Appellant. We are at a loss, hwe\?er, to

. understand how the Department initially could have approved this applicaticn. That it

tock the effective intervention of the City of DuBois to damonstrate that there were
serious deficiencies in Appellant's application tends to call into question some of
the processes by which DER arrives at its decisions. Nevertheless, the Department

ultimately tock the proper action.

CONCLUSIONS OF IAaW

1. The Board has jurisdiction over the parties and the subject matter

of this proceeding.

2. In order to be entitled to a mine drainage pemmit under the provisions
of the Clean Streams law, supra, an gapplicant must show that it has met the requirements
of the law and the rules and regulations promulgated pursuant thereto that thereupon

the permit application.
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3. Where an applicant does rot provide sufficient information in its
mine drainage permit application to permit DER to determine whether the proposed plan
of drainage will. prevent pollution to waters of the Commonwealth, the applicant has

not met its burden of showing its entitlement to a mine drainage permit.

4, Appellant in this matter has not met its burden of showing its entitle-

ment to a mine drainage permit.

ORDER

‘AND NOW, this 16th day of May, 1975, it is ordered that the action of the
Comronwealth of Pennsylvania, Department of Environmental Resources in denying to .
Carpass Coal Conpany, Inc., a permit to operate a bituminous coal .strip.mine in
Huston Township, Clearfield County, Pennsylvania, is sustained and the appeal of

Compass Coal Company is hereby dismissed.

ENVIRONMENTAL HEARTNG. BOARD

Q...& CJ-‘JGT"

- PAUL E. WATERS
’ . Chairman

Serp) K (Gloy

BYY JOSEPH I. COHEN
Member

f;gézﬂééis X Dowcrritd
JOANZE R. DENWORTH
Mertber

DATED: May 16, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

BERNINI & KONOVAL
Docket- No.  74-158-C

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION
By Joseph L. Cohen, Mamber, June 6, 1975

This matter is before the Board on the appeal of Rose Bernini and
Joyce Konoval from a refusal by the Department of Environmental Resources (herein-
after I¥ER) to approve a proposed amendment to the official sewage plan of Washing-
ton Township, Westmoreland County, Pennsylvania, which refusal was issued on June 11,
1974. The proposed amendment to the official plan of Washington Township was
designed to accomodate Appellants' subdivision, Bermini Acres, for the use of on-
lot sewage disposal systems for lots to be developed in the subdivision for residential
purposes. The stated grounds for the refusal of the amendment were that the soil
of the lots in question did not meet DER"s standards for on-lot sewage disposal

systems.

On Octcber 11, 1974, prior to the hearing_on the merits in this matter,
the Board issued an order limiting the hearing to the- issue of whether the soils

at the site met the requirements of IER standards for ori~lot sewage disposal systems.

On April 9, 1975, subsequent to a hearing on the merits, the Board issued
an order to the parties to file their proposed findings of fact, conclusions of
law, and briefs in sgpport thereof on or before May 12, 1975. While the DER has
complied with this order in a timely manner, Appellants have not as of the date of

this Adjﬁdicatim complied with the Board order of April 9, 1975.
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On the basis of the hearing cn the merits and the proposed fmd:mgs of
fact, conclusions of law and briefs in support thereof filed by LER, we enter the

following:

FINDINGS OF FACT

1. Appellants are Rose Bernini, 157 Conneaut Drive, Pittsburgh, Pennsyl-
vania and Joyce Konoval, 5802 Kenwood Court, Louisville, Kentucky, owners of a
subdivision in Washington Township, Westmoreland County, Pennsylvania, known as

"Bernini Acres",

2. Appellee is [ER, the agency of the Commonwealth having the authority
to approve official sewage plans for municipalities pursuant to the provisions of
“the Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P. L. 1535, as

amended, 35 P. S. §750.1 et seq.

3. On May 17, 1974, Washington Township filed a proposed amendment
to its official plan with DER for the purpose of adding thereto a seven-lot portioh

of Bernini Acres of approximately 15.43 acres.

. 4. After receipt of the proposed amendment to the Washington Township
official plan, DER caused an inspection to be made of the soils at the Bernini
Acres subdivigion site to determine whether these soils would meet the standards for
on-lot sewage disposal systems set forth in DER regulations. 2As a result of the
inspections made of ﬂ'xé soils at the site of Bernini Acres and an analysis of the
soils in terms of whether they met the standards of DER for on-~lot sewage dispésal
systems, DER made a determination that none of the soils investigated are suitable
-for conventional subsurface sewage disposal systems according to the standards
specified in 25 Pa. Code §73.11(c). More specifically, of the four pits examined
at Bernini Acres, it was determined that pits number 1 and 2 have rock formations
less than four feet below the bottam of &e excavation and that the soils in pits
numbered 3 and 4 have a seasonal high water table less than four féet‘ below the

bottom of the excavation.

5. Based on said detemminations, DER on June 11, 1974, notified Washington

Tawnship of its refusal to aporove the proposed amendment to the official sewage plan.
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On July 10, 1974, Appellants filed the instant appeal with this Board.

6. 'The letter of June 11, 1974, refusing to approve the proposed amend-

ment to the official plan stated, in pertinent part:

"The following is a brief description of each of those pits
with emphasis on those factors limiting the use of conventional
subsurface sewage disposal systems.

"Pit $#1 was located on Lot #4. The soils as mapped are Upshur-
Gilpin.- The limiting factor in this Pit was the presence of an
impervious rock formation at a depth of 28 inches from the ground
surface.

"Pit #2 was located on Iot #5. The soils as mapped in this
location are Upshur-Gilpin. An impervious rock formation located
at a depth of 66 inches fram the ground surface is the limiting factor
in this Pit.

- - - "Pit #3 was located on Lot #6. The soil as mapped in this location
. is near the delineation of Wharton and Upshur-Gilpin soils. The
limiting factors in this Pit were the presence of an impervious rock
formation located at a depth of 30 inches from the ground surface
and also the presence of gray mottled clay at a depth of 17 inches
fram the ground surface indicating a seasonal high water table.

"Pit #4 was located on Lot #7. The soil as mapped is near the
delineation of Wharton and Gilpin. The limiting factors in this Pit
were the presence of an impervious rock formation at a depth of 34
inches from the ground surface and the presence of gray mottled clay
at a depth of 16 inches from the ground surface indicating a seasonal
high water table.

"None of the soils investigated in these four (4) pits are suitable
for the installation of conventional subsurface sewage disposal systems
as specified in the Standards For Sewage Disposal Facilities, Chapter 73,
(Sections 73.11-C and 73.63-B-2). Pits 1 and 2 have rock formations
less than four feet below the bottcom of the excavations. Pits 3 and 4
have rock formations and mottling of the soil which is indicative of a
seasonal high water table at depths of less than four feet below the
bottam of the excavations. Water was noted within 18 inches of the
surface in most of the percolation holes checked around Plt #3 located
on Lot #6.

"Therefore, please be advised that our Department hereby disapproves
this Plan Revision Module For Land Development for the use of conven—

tional subsurface sewage disposal systems (septic tanks, seepage beds
or tile fields) for these four (4) lots for the above stated reasons.”

7. There were four pits dug on four different lots on Bernini Acres
subdivision to ascertain whether the soils at the site would meet the requirements

of 25 Pa. Code §73.11(b). " These pits were dug on lots numbered 4, 5, 6 and 7. |

8. The excavation on lot nurber 4 revealed the presence of a rock forma-
tion at a depth of 28 inches from the surface of the ground. The excavation on
lot mumber 5 revealed a rock formation located at a depth of 66 inches from the

surface of the ground.
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9. With regard to lot mumber 6, the excavation revealed a rock formation | |
located at a depth of 30 inches from the sm"face of the ground and also the presence

of gray mottled clay at a depth of 17 inches fram the surface.

10. The excavation on lot number 7 revedled that there was a rock forma-
tion at a depth of 34 inches fram the ground surface and the presence of mogtled
clay at a depth of 16 inches from the surface.

11. At the time Washington MShiP submitted its official plan revision

to DER, 25 Pa. Code §73.11(c) provided:
"The maximum elevation of the ground water tal?le shall be
at least four feet below the bottom of the excavation for the

subsurface absorption area. Rock formations and impervious
strata shall be at a depth greater than four feet below the bottam

. of the excavation.”

12. Although there was a conflict of expert testimony on the issue of
mtﬂingl, the degree of examination of the soils performed by DER's expert, .
Mr. Weaver, clearly indicates that there was developed mottling on lots 6 and 7 at
a depth-of 17 inches and 16 inches from the surface of the ground respectively.

We make this finding, not in derogation of the expertise of Mr. Ascenzi, Appellants'’

expe.rt, but on the camparison of the respective analyses made by the two experts.

13. There was no oonflicting testimony regarding rock formation.

DISCUSSION
Appellants set forth the following reasons for their appeal:

"l. The decision of the Bureau of (bmmm:Lty Env:_mnnenbal
Control states that Pits No. 1, 2, 3 and 4 contain impervious J:'OC}(,
and uses this oonclusion as a basis for the refusal specified in

1.'Mottling is, in simplest terms, a variation in the coloring of soils. When that variation shows
a concentration of redder colors in some spots, and grayer colors in others—a variation in "chroma”,
in particular—it will almost invariably be due to segregation of iron compounds from other components
in the soil, and especially segregation of reduced (ferTous) iron compounds from oxidized (ferric) iron
compounds. Iron compounds in the soil in the presence of air for any extended period of time will
oxidize to the ferric state; ferric compounds are generally red. If the water table rises to a given level
for prolonged periods of time, say eighteen inches, . . . then the relative absence of oxygen produces
reducing conditions, and the ferric compounds are changed to ferrous compounds. Ferrous compounds
are generally grayer—of a lower chroma. The ferrous compounds tend to migrate, and collect in nodules:
when the water table drops, many of these nodules will be exposed to air, and oxidize to ferric iron.
Nodules that for some reason the air did not reach, and areas of the soil from which much of the
iron had earlier migrated, will appear gray." Fabiano v. Commonwealth, EHB Docket No. 73-051-B
(iz;ued August 1, 1973). :
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Paragraph 2 hereof. It is the appellants' position that the sub-
surface does not contain impervious rock; but on the contrary, the

" subsurface structure is suitable for the use of a conventional sub-
surface sewage disposal.

"2. The finding of the Bureau of Commnity Environmental Control
that there was gray mottled clay in certain of the pits tested which
indicated a seasonal -high water table: is-erroneous. On the contrary,
it is' the appellant's position that a seasonable high water table
does not exist and that the subsurface structure is satisfactory for
a conventional subsurface sewage disposal system.

"3. The Bureau of Community Environmental Control in its field '
investigation of May 28, 1974, failed to use proper testing procedures
in determining if the rock formations in question were impervious rock
and if in fact a high water table did exist prior to denying the

appellants*® request as contained in the Plan Revision Module for Land
Development." .

Appellants strenuously argued that they were misled by DER's notice of
disapproval of the plan revision for the reason that the notice speaks in terms of
"impervious rock". It is clear that the use of the term "impervious" in the notice of
plan r\evisic"n disapproval was patentlf erronecus. The relevant standard which DER
sought to invoke in its refusal to approve the plan revision in question was contained
in the then effective provisions of 25 Pa. Code §73.11(c) which provided:

"The maximm elevation of the ground water table shall be

at least four feet below the bottom of the excavation for the

subsurface absorption area. Rock formations and impervious

strata shall be at a depth greater than four feet below the bottom

of the excavation."

‘ VWhile Appellanis may have been scmewhat misled by the term "impervious rock"
and may have expended time and money in ascertaining whether the excavations on their
property revealed impervious rock, nevertheless this was harmless error. Title 25
Pa. Code §73.11(c) clearly requires that rock fdrmatibns_ and other impervious strata
be at a depth greater than four feet belcml_the bottom of the exca\'raﬁion. Inasmuch as
this provision of the requlations was not met, the plap could not have been approved

in any event.
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The evidence in this matter clearly indicates that the soils on lots
numbered 4, 5, 6 and 7 of the Bernini Acres subdivision did not meet the requirements
of 25 Pa. Code §73.11(c). Although given an opportﬁnity at a further hearing to
contest the findings of DER with respect to the depth of rock formations, Appellants
declined this opportunity. Thus, in the abser;ce of contrary evidence, there is
no doubt that on the soils examined rock formations existed less than four feet

below the bottom of the excavation on the lots involved.

With regard to the issue of mottling, there was a conflict of expert

testimony. However, ocur finding that developed mottling exists on lots numbered

6 and 7 less than four feet below the bottom of the excavation, namely 17 inches and
16 inches fram the surface of the ground respectively, is based upon the elaborate
_examination of the soils by Jay Weaver, an expert on soils, their mottling and the
effect of such soils on effluent removation for on-lot sewage disposal systems.

(R. 138-195). Inasmuch as "developed mottling” is due to the fluctuation in the
level of the water table (R.163, 167), the occurrenceof such mottling 16 and 17 inches
.below the surface of the ground is convincing evidence that the requirements of |

25 Pa, Code §73.11(c) regarding water table elevations were not met.

Although Appellants' expert, Mr. Ascenzi, testified that he did not
observé mottling at the depths indicated, his examination of the soils for this purpose
was perfunctorywhen compared with the detailed analysis of Mr. Weaver. For this
reason, our fmdmg of fact with regard to mottling is supported by the substantial

and credible testimony of Mr. Weaver.

CONCLUSIONS OF IAW

1. The Board has jurisdictJ':on over the parties and the subject matter

of this proceeding.

2. There is substantial evidence to show that the soil on the lots of
the Bernini Acres subdivisimnwhich is the subject matter of this proceeding do not

meet the requirements of 25 Pa. Code §73.11(c).

3. Appellants have not shown their entitlement to have the Washington

Township official plan amendments approved by DER.
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ORDER

ANDi NOW, this 6th. day of June, 1975, the action of the Department of
Envirommental Resources of the Cammonwealth of Pwnsylﬁnia, in denying approval
for proposed amendments to the official sewage plan of Washington Township,
Westmoreland County, Pennsylvania, is hereby sustained and the appeal of Bernini
and Konoval is hereby dismissed.

Q._—e. CQJ-IS«'

PAUL E. WATERS
Chairman

2: JiPSEH L. COHEN
Member

X LevurriX

R. DENWORTH

DATED: June 6, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARiNG BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

HOOVERSVILLE WATER COMPANY
Docket No. 75-067-D

v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joamne R. Derworth, Member, June 6, 1975.

Appellant, here, the Hooversville Water Campany (Hooversville) has
appealed fram a "Violation Notice" of the Department of Environmental Resources.
The notice, which was sent February 27, 1975, recites that upon various inspec=
tions by Department personnel the carpany was found to be in #riolation of "the
Rules and Regulations of the Department pramlgated under the Public Water Supply
Law of 1905, the Sewage Treatment Plant and Waterworks Operations Certification
.Act and the Rules and Regulations of the Department pramilgated thereunder, and
the Clean Streams Law of Pennsylvania ..." The notice then lists specific vio-

lations of the cited statutes and requlations. The notice concludes with two

paragraphs:

"The failure of the Hooversville Water Company to operate
it'e wvaterworks in comformance with the laws, rules and regu~
lations of the Cammonwealth of Pennsylvania has subjected it to
appropriate enforcement action by this office.

"On or before March 21, 1975, sulmit to this office, in

writing, the steps to be taken by the Campany to achieve com-

pliance with each of the viclations described above. Included

in the requested sutmission should be a schedule indicating

the dates by which phases of all actions are to be completed.

If you have any questions feel free to write or call 717-

326-2681."

The Department has moved to dismiss the appeal on the ground that a
violation notice is not an "appealable action" of the Department within the Admin-
istrative Agency Law, 71 P.S. §1710.2 (a) and Rule 21.21 of the Rules and Rzcuala-

tions of the Envirommental ilearing Board.
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Under the rationale expressed in Commonwealth of Pemmsylvania v. Standard
Lime and RefractoriesCo.,2 Pa. Cammornwealth Ct. 434, 279 A.2d 383 (1971) and Common-
wealthof Pennsylvania v. Sunbeam Coal Corporation, 8 Pa. Cammonwealth Ct. 622, 304
A.2d 169 (1973), it is clear that, except fo'r its last paragraph, a violation notice
such as the one directed to the Appellant is not an appealable action of the De-
partment, The only qﬁestion here is whether the addition in the notice of a require-
ment that Appellant submit a campliance proposal to the Department by a certain
date converts a viclation notice into a "final order" that is appealable, We
think it does not. ‘

Aviolation notice is in the nature of a warning. It is not a final
determination "affecting personal or property rights, privjlegés, immunities or
obligations..." of a party within the meaning of §2 of the Administrative Agency
Law, supra, because its purpose is to apprise the party of what the Department
believes are violations of the law, and it is,as such, preliminary to the Depart-
ment's taking same action on the basis of the alleged violations. An appeal from
a violation notice is premature because the party will have an opportunity to de-
ferd itself and challerge the alleged findings of violation when and if the Depart-
ment does initiate an enforcement action. See Standard Lime and Refractories Co.,
supra, pp. 438-39, where the court held that the Department's determination that
a timetable for campliance with an abatement order was unsatisfactory was not an
appealable order, and Sunbeam Coal Corporation, supra, where the court held that
a violation notice issued under §8 of the Surface Mining Conservation and Reclama-
tion Act. 52 P.S., §1396.4 (c) was not an appealable action of the Department.

As we construe it; the additional paragraph in tl_'xis notice requiring
the Appellant to sulmit a compliance proposal by a certain date does not alter
the Appellant's position or affect its rights, It is intended to give Hoovers-
ville an opportunity to camply with the Department's requirements prior to the
Department's taking any enforcement ‘action, and it gives a date by which the company
is to demonstrate its intent with regard to caxpliaixce._ Hooversville can take
the position that it is not in violation of the law as >ail_'eged and it will have
a full opportunity to defend its position if the Department then chooses to bring

an enforcement action. Failure to camply with the campliance request will not

-146~



result in-a separate offense under any of the statutes citedl] Appellant can argue
in any enforcement action that it 'did not r&po'nd to the request for a campliance
proposal because it was not violating the law.

Fram a policy stardpoint it is undesirable to allow review of the Depart-
ment's action at this_ early stage. The Department should bevencouraged to admin-
ister the laws it is entrusted to administer in a fair and orderly way, which
includes notifying pecple of suspected vidlations and giving them an opportunity
to correct any such violations. If the Department is wrong about the violations,
review of its dete:cnu‘.nations will be obtained in an enforcement proceeding. If
the Department is right, Hooversville should be encouraged to discuss its problems
with the Department and resolve them insofar as possible without liticjation. The
Campany bears same risk that its lack of response may weigh against it if it is in
fact found to be vidlation of the law in a later proceeding. However, it is
appropriate to place that risk on the Campany so that it will make an accurate
assessment. of its status under the laws ard a conscientious effort to deal with
the Depaitment to correct any deficié.rmies that do exist. If disagreements about
ccmplianée ramain after the negotiation process, thére is time enough to review
. thé Dépa;‘tment's action either in an enforcement proceeding or by review of any
abatement or other final order the Department may then issue. See e.g., §610 of
the Cleénj Streams Law, 35 P.S. §691.901 and 3.1 of the Public Water Supply Law,
35 p.S. §716.

It might be noted that although there is same similarity between an
abatement order .and the requirement in this violation notice that a campliance
proposal be submitted (in that they both require the recipient to take same
affirmative action), there are differences of substance and finality. An abate-
ment order directs that certain specific actions to abate pollution be taken by

the recipient and dccs rct contermlate further demartment consideration of the

1. This is clearly the case under the Public Water Supply Law where the only
enforcement gcdon available to the Department would be an order to the pem_i.ttee to
take corrective action within sixty days, and if that failed, a petition in the
camon pleas court to take over the permittee's water supply. 35 P.S. §716
Similarly, under the Sewace Treatment Plant and Waterwerks Operators Certification
Act, the only civil remedy for violation of the provision requiring that a water
supply campany employ a certified operator is an injunctive or other court action,
by the Secretary. In fact, it is not clear that there could be any final orders

of t;he Department under these two laws that this Board would have jurisdiction to
‘review. Under the Clean Streams Law there would be separate liability or respon-
sibility for failure to camply with an "order" of the Department, see 35 P.S.
§§69l.602, 691.605, 691.610, but as we do not construe this notice to be an

qrde.r" of the Department, there is no such liability. Obviously, *“is denamina-
tion carries the fL:t:er consequence that Hooversville will not he collaterally
coterped fram raisint any of the issues it seeks to litigate here :- - later

pea O CS OB ORY
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imposed requirements, The notice here invites sulmission of a proposal for de-
‘partmental review and possible negotiation. It is in no sense a final action of
the Department. |

In view of this opinion it would be appropriate for the Department to give
Hooversville a further period of time to respond, if it chooses to do so, to the

violation notice of February 27, 1975.
ORDER

AND NOW, this 6thday of June, 1975, the Caurnorwealth's Motion to Dismiss
is granted and the appeal of Hooversville Water Campany is hereby dismissed.
ENVIRONMENTAL HEARTNG BOARD

0 o =

PAUL E. WATERS

Chairman
JéEPH L. CCHEN
Merrber ,

2 Lewsrricd

BY: JOANNE R. DENWORTH
Member

DATED: June 6, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building

First Floor Annex

112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

Y

In thc Matter of:

ROBERT L. ANTHONY, et al

Docket No. 73-356-W

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES , Appellee
SPRINGFIELD ASSCCIATES, Intervenor

ADJUDICATION

By Paul E. Waters, Chairman, June 12, 1975

This matter comes before the Board as an éppeal from the issuance of
an erosion and sedimentation control permit to Intervenor, Springfield Associates,
for the construction of a large shopping center and mall in Delaware County.
Robert L. Anthony, Appellant, is the president of a citizens' group dedicated
among other things to the preservation of Crum Creek which borders the propefty
of Interve.nor: This matter was previously before the Board on a jurisdictional

question, which was resolved in favor of Appellant.

FINDINGS OF FACT

1. On December 4, 1972, following a determination by the Department
. of Envirormental Resources, hereinafter DER, that Springfield Associates, in the
construction of the Springfield Mall, was urdertaking earthmoving activities’
without appropriate plans having bee.nbsubmitted to DER, the Department issued an
Order to Springfield Associates, William P. Dean, and Kevy K. Kaiserman, herein-
after Developers, to submit to DER an erosion and sedimentation control plan in
accordance with Department Regqulations 102.21 through 102.34.
2. Following the issuance‘ of the Order, DER and the Developers entered
into negotiations which resulted in the entry of a Consent Order dated December 28,
1972, hgrej_na.fter Consent Order. The Consent Order provided, in part, that the
Develcopers should submit to DER, for its approval, an erosion and discharge control
plan in accordance with the requirements set forth in Paragraph B of the Consent

Order.
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3. Following the entry of said Consent Order, Woodward-Gardner and
Associates, Inc., on behalf of Developers, sulmitted a plan.

4. BAs a result of DER's review of said plan and all material sub-
mitted on behalf of the Developers, DER and the Developers entered into an
Amended Consent Order dated March 28, ;974, which, in addition to reaffirming
the effectiveness of all the provisions of the Consent Order, modified said
Order to allow for the release rate fram the outlet structure to the stream to
be three feet per second instead of 1.5 feet per second which was originally
provided.

5. Thereafter, DER approved the plan submitted to DER pursuant to the
Amended Consent Order and DER's Regulations, Chapter 102, Sections 102.21 through
102.34.

6. The Crum Creek is a major recreational area for the Borough of
Swarthmore. Each year, before the construction of the Springfield Mall, more of
the carbon deposits that were built up along the banks of the Crum Creek have
washed out, and fish have started to return to the Creek. |

7. It is the objective of Swarthmore College to maintain the Crum
Creek Valley as a natural green belt, and the area cwned by the college is called
Swarthmore College Conservation Area. -The college owns approximately 1.5 miles
of the Crum Creek Valley, and its use is open to the public for fishing, skating,
hiking, and as a general nature area.

8. The Springfield Mall is located approximately 1,000 feet frem the
lard of Swarthmore College.

9. The development of the Springfield Mall on the site near the mouth
of Crum Creek Watershed has a larger impact on the Watershed than a development
located elsewhere.

10. The change in the water runoff, brought about by the development of
the Springfield Mall, can be controlled by storm water management.
11. The negative effect on the Watershed caused by the increased runoff

from the Springfield Mall site 18 & minor impact on the total Crum Creek Watershed.-

12. The peak water runoff into the Crum Creek Watershed is greater as

'l

a result of the erection of the Springfield Mall.

13. In the fifty years Mrs. Wolff lived at the property, on Whiskey Run




downstream from Springfield Mall, there were prior floods, which consisted of
water backing up from Crum Creek at the mouth of Whiskey Rﬁn, hut this was the
first flood she experienced in fifty years where the flood was caused by water
flowing down Whiskey Run.

14. 2Absent the presence of the Springfield Mall, the flcoding which
occurred on the Wolff property on August 24, 1974, might not have been as
significant as the flooding which actually did occur due to the presence of the
Springfield Mall. |

15. After a certain period of time has elapsed, 15 years or less, the .
use of the Springfield Mall may result in oil in tﬁe water runoff in excess of
ten parts per million unless a strong water control and management program is
instituted, which does not presently exist for this purpose on the site in ques-
tion.

16. On August, 25, 1974, there was sand, silt and rocks on the Baltimore
Pike, just south of the Springfield Mall site. Further, there was observed
damage to the grassy areas of the mall site, several trees which had fallen over,
and several portions of the southwest bank of the mall site which had washed away. -
In addition, at the northeast corner of the mall site,.dirt and silt had washed
out from.the mall site onto the SEPTA trolley tracks.

-17. Prior to the construction of the Springfield Mall there were no
signs of-any serious erosion on the site, and the natural trees and grourd cover
provided a natural control of the site.

18. Prior to the construction of the Springfield Mall on the site, the
rainfall filtered down through the trees onto the ground cover of accumlated
leaves and root mat, which impeded its flow, causing a gradual flow down the slope
into Whiskey Run.

19. No provision has been made elther in the Consent Order of December 28,
1972, or in the Amerded Consent Order of March 28, 1974, for monitoring to assure
that the Consent Order criteria will be met.

CONCLUSIONS OF LEW

1. The Board has jurisdiction over the parties and subject matter of

.

this proceeding.
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2. DER gave proper and adequate consideration to Article T, Section
27 of the Pennsylvania Constitution in issuing the Erosion and Sedimentation
Control Permit to Intexrvenor, Springfield Associates based on present conditions.
3. Vhere there is a strong likelihood of future ervirommental damage
unless further steps are taken to preserve the envirorment, DER must design or
require a monitoring program to fit the particular circumstances of each case.

DISCUSSION

When all of the underbrush is cleared away from the various charges,
countercharges, inmiendo, and aspersions that have characterized this dispute
we are left with the one legal question: Did DER violate the constitutional
rights of Appellant by issuing an amended erosion and sedimentation control per-
mit, to-Springfield Associates? The Constitution provides:

"The people have a right to clean air, pure water, and

to the preservation of the natural, scenic, historic and

esthetic values of the envirorment. Pemnsylvania's public

natural resources are the cammon property of all the people,

including generations yet to come. As trustee of these

resources, the Camonwealth shall conserve and maintain

them for the benefit of all of the people." (Article I,

Section 27)

We recently held under related facts in The Chesterbrook Comservancy v.
Commorwealth of Pemnsylvania, Department of Environmental Resources, EHB Docket
No. 73-418-W, (issued October 18, 1974), that DER has a basic responsibility under
the Constitution but that it would be interpreted with due regard to its recent
enactment in reference to the permit in question, and we noted that stricter stan~
dards could properly apply, beyond that minimm,; as time allowed for the develop-
ment of staff and technique. We here affimm that decision and we use it as our

starting point of refere.nce.l

The Appellant questions the right of DER to increase or make less
- stringent the water discharge rate impésed on Interveror. Originally the rate of -
ﬁmoff to the Creek was to be not less than 1.5 feet per second. This proved to
be impractical and it was amended to 3.0. The evidence on this point as presented
at the hearing clearly showed the reasonableness of the change:
"THE EXAMINER: 2 Mmagt is the purpose of allowing the increase?

was that necessary?"

-

(This question was asked of Dr. Aslam Shah, Hydraulic Engineer for DER.)

1. Bruhin, et al v. Commorwealth, et al, 14 Pa. Commorwealth Ct.,
300, 306, A.2d. 907, 910, (1974).

2. See Notes of Testimony, August 26, 1974, Hearing, Pages 165,
167, 168, 169.
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"THE WITNESS [DR. SHAH]}: Okay. The reason that we allowed the
increase fram 1.5 feet per second to 3 feet per second was pri-
marily this: As I indicated before, they had built same structure
made out of stones before, which we felt weren't adequate.
Therefore, we told them to put same concrete structure here, or
to change this, and do samething else that would be more effective,
more suitable to the conditions. So they came up with another
design and they showed us that their velocity, in one case,

could not be maintained less than 1.5 feet per second. They have
three of these structures going into the stream, one at Structure
1. The velocity was 1.25 feet per second, according to their
report, The Woodward Gardner report. That was below 1.5 feet

per second.

At another basin, the velocity was 0,8 feet per second. At
the third basin. the velocity was 2,7 feet per second, and this
was. the one that was above 1.5 feet per second.

'New, as I indicated, our regulations permit the slight changes,
if it can be shown that those changes, in the velocity would not
cause any adverse effect or accelerated erosion, and at the same
time, the requlations specify that the velocity should be less
than 1.5 feet per second, if the water has to flow from the point
of discharge to the ground or into the stream, where there are
chances of causing erosion. And also the same regulations state
that certain facilities can have velocities up to three feet per
second, and dependence to those regulations gives much higher
velocities, eight feet and so forth, depending on the given
conditions."”

"BY MR.:GOLDBERG: Q This diagram basically shows what is called
an energy dissipator for outlets 1, 2 and 3 of Springfield Fashion
Mall, correct?

"A Right.

"Q Is this the dissipator, the design of the
dissipator, was this not a design which you essentially originated?

"A The idea was mine, yes.

"Q And the Sprmgfleld engineers then, in. effect,
created this after your concept, is that correct?"

"THE WITNESS: So as a result, we had a meeting in which this
item was discussed, and we felt that changing this number 1.5
feet per second to 3 feet per second, which is given in the regu-
lations and which is permissible, and with the understanding
that you want 3 feet per second velocity of discharge from this
point, which will cause absolutely no damage in terms of erosion
or sedimentation of the stream.

"At the same time, when these velocities are discharged into the
stream, the velocity of the water flowing in the stream is
around — for this, it is 5.9 feet per second. The number of
this velocity is the number in the stream water, itself. In
other words, caming fram up here.

"THE EXAMINER: To the extent that they are related, you might
have to make your presentaticon in such a way that scameone reading
it will know what you are talking about in terms of one mimber's
relation to another number.

"THE WITNESS: Yes, sir. These are related.
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"THE EXAMINER: But when you say right here, the record won't
show where you mean.

"BY MR. GOLDBERG: Q Dr. Shah, let me see if I can't clarify this
with a couple of questions. The point you are now making is
that there is a difference between the discharge velocity at
each of the three outlets, and the stream velocity at each of
the three outlets, and the figures which you have read, with
respect to the first outlet, the discharge velocity is 1.25

feet per second, and the stream velocity is 5.9 feet per seoond.

"A Right.

"Q With respect to the second outlet, the
discharge velocity is 0.8 feet per second, and the stream .
velocity is 3.3 feet per second. As to the third outlet, the
discharge velocity is 2.8 feet per -second as compared to a
stream velocity of 4.21 feet per second.

"A" So the point is that the velocity of water
in the stream is higher than the velocity of the discharge in
the water, or the water entering fram the mall into the stream.
And under these conditions, of oourse, the erosion and sedi-
mentation will not be caused.

"So in our meeting, we discussed this. We were convinced that
changing this number would not cause any adverse effect on the
stream, and that increasing this would permit this velocity to
occur. And therefore, that as a result, the consent order was
amended to change the exit velocity from 1.5 feet per second, to
3 feet per second.
"0 Before that amendment was made, did you
have a meeting with representatives at which Mr, Anthony and
his group were present?
"A Yes, there was a meeting that was held bet-
ween the Department and the Springfield Associates and the Action
- for Camunity Survival, and at that time we discussed this.™: .
It is clear that DER at all times discussed these important matters
with Appellant after the Action for Commnity Survival Group made known its .

interest. 3

We have reviewed all of the testimony relating to the modification of
the discharge rate fram 1.5 to 3.0 feet per second, specifically we find no vio~
lation of statute, and more importantly we conclude the change was both reasonable

and proper in light of the present stream velocity.

We move to the second test laid down for us in Payne v. Kassab, 312

A.2nd 86 (1973) by which we must review the'testitmny to determine whether the
constitutional mandate of (Article I, Section 27) has been adhered to. The pre-

vious outlined testimony is also instructive on this point. The question is:

3. Dr. A. Shzh's testimony is illuminating on this point. NT Page 171:
"THE WITNESS: "Yes, sir. So to repeat it, the meeting was held
on March 26, 1974, and the consent order, or the amendg consent
order was issued on March 28, 1974. So that means they had 1
chance of discussing this and they did. The Action for Conmmuni ty
Survival group indicated their opposition to this change and we
listened to them. We evaluated this again, and as a result, we
felt that this change would cause no adverse effect, and there-
fore, we did amend the consent order."
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Have there been reasonable efforts to reduce envirommental incursion to a minimmm?
On a number of occassions the proposals put forth by the Intervenor Developer,
were rejected by DER on the grourds that they would not adequately protect the
waters of the Camorwealth. In one instance, not disputed by the Developer, DER
required an in-place structure to be "taken out” and rebuilt.4

We are, of course, mindful of the fact that things will never be the
same in Springfield Township as they were in pre-mall days. Mrs. Wolff, a prop-
efty. owner downstream from the Mall has experienced more flooding than she
has seen in many, many years. We believe that the Springfield Mall is partially
responsible feor this. Mfs. Wolff, however, lives on the flood plain. She ex-
pected, or she should have expected .occasional flooding on her historic creek-
side hame site. This is not a tort action and we need not concern ourselves here
with the question of legal liabilities for flood damage which Appellant consis~
tently tried to bring into this appeal. Suffice it to say that same part of the
price for the "progress" exemplified by the Springfield Mall has been paid by

Mrs. WOlff.

This brings us to the third and final Payne v. Xassab, supra, test.
Does the envirommental harm which will result, so clearly cutweigh benefits to be
derived therefrom that to proceed further would be an abuse of discretion? We

believe the increased flooding potential and any oil or other impurities which

4. Dr. A. Shah's Testimony, NT Pages 171-172:

-"since that time, these basins were, the energy dissipating
basins were designed by the developer, the developer's engineers.
They were submitted to us two or three times. They were not pro-
perly designed, so we returned them, returned the designs to them
and made them revise it.

Then they constructed these basins, and one of the basins was
not properly constructed. In other words, it was not constructed -
to the design submitted, and I inspected the site, and as a re-
sult, T insisted that they take that basin ocut which was not con-
structed to the design, and rebuild it. Therefore, they tore this
apart and rebuilt the new hasin. .

"w

So we were very stringent, I believe, in vigorously enforcing
the requirements on these aspects, and it was only, as I indicated,
after five or six months of time that we did approve this. And
our recent inspection last week indicated that these basins are
still intact, that they are functioning properly, and that they
have suffered no damage at all.

These are meant to be permanent facilities and would work for
a long time." -
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accumulate in the water from the parking area, constitute "ernvirormental harm”.

Although we are satisfied to take judicial notice of the fact that
shopping areas are essential for our modern day way of life, the size and construc-
tion thereof are, to my mind, much more open to question, ard indeed frequently
leave much to be desired. That judgment, howevé.r, takes us beyond our assigned

task, and is one more properly made at another level.

The testimony is lengthy but inconclusive on the question of the degree
of added flood potential caused by the Springfiéld Mall. Appellants offer ex-
pert opinion that only a 300 cubic feet per second discharge is required to over-
flow the banks of Crum Creek. The Intervenor ard DER, on the other hand, have
settled on the figqure of 800 cubic feet per second. The only thing which is
clear from this is that the matter camnot be settled at this time--on this record.
We do, however, reach the conclusion that the Springfield Mall will not, alone,
appreciably degrade the environmgnt. Dr. Hammer, a well-qualified expert and a
key witness for Appellant,was asked after lengthy testimony--with reports, charts

ard figures:

"THE E:XAMINER:5 I urderstand your theory and figures, but
I don't understand your conclusions in the terms of what does
it mean?

"THR, WITNESS [DR. HAMMER] : In terms of final conclusions,
well, I could say why wait for future development. You know,
the conclusion is that—

"THE EXAMINER: Well, that is what I am trying to determine.
What is the immediate danger, other than for indicating same
possible future problem with more development, or if you are
saying samething other than that, I want to know what it 1s.

"THE WITNESS: I see your point. This particular development,
I would be misrepresenting the situation if I said this
particular development was putting the stream across some
threshold in terms of run—off such that there woula be instant
and devastating deterioration in texrms of quality of the
stream. It is not true. This one development won't do it,
and I will make no bones about that.

"The problem in dealing with this whole situation is the §act
that increase in run-off, due to impervious development, is
that incremental problem——very rarely does a single develop-
ment produce noticeable effect on a stream having a watershed
this size, but you add up a lot of these .5 per cent, and you
can have a big effect.

5. See Notes of Testimony Pages 119, 120, 121.
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"IHE EXAMINER: But you are talking about the future,
obviously?

: t that this -
"THE WITNESS: True. Well, 'ghe future, except tr
is a component. You know, is this .5 per cent 1ess"mportant
than a .5 per cent which occurs ten years fram now?

It would appear that the most that we could conclude fram this testimony
reading it in the light most favorable to Appellant, who offered it, is that care

must be exercised in allowing future development along Crum Creek.

The Appellant has also presented persuasive evidence that there may be

future envirormental harm from oil and other run~off accumilations from autamobiles.

Having concluded that there is no clear and present danger of envirommental harm,

we must hasten to add, that the future verdict is not so reassuring.

The difficulty we draw fram all that has been said is that assuming
there will be future problems unless future steps are taken, how and when is DER
to know what to do——or to require this or future Developers, to do? It cannot

reasonably do so without a workable monitoring program.’

Although Appellant argues that DER is required by its Regulations to
have a npﬁitoring program, no unequivocal language to this effect has been called
to our attention. The Regulations provide, however,

"{b) An acceptable plan includes adequate ard qualified staff

for the review of erosion ard sediment control plans and for the

surveillance and enforcement of this Chapter.-. ." Title 25 Pa.

Code 102.5L (b)

This language is primarily directed toward the situation where a local govermment
is delegated enforcement authority by DER. It is our thought that DER should
not expect more from a county or local unit urder these circumstances than DER is’
responsible for under the same circumstances. In any event Article I, Section 27,
clearly requires that its mandate be carried out in same reasonable way, and we
conclude that it would be unreasonable for DER to permit a major enviromental al-
teration such as the Springfield Mall and then corduct no follow-up or monitoring
operations thereafter. We believe all of the evidence requires that DER with the

Intervenor Developer devise a specifié plan for periodic monitoring of the dis-
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charges to the waters of the Camorwealth from the Springfield Mall which is the
. subject of this proceeding.®

We therefore enter thé following:
ORDER

AND NOW, this 12th  day of June, the matter of Robert L. Anthony, et

al, v. Commorwealth of Pennsylvania, Appellee, Springfield Associates, Intervenor,

is hereby remanded to the Department of Environmental Resources for the purpose
of devising a long~range monitoring plan consistent.with this adjudication, a
copy of which shall be made available to Appellant and this Board within ninety
(90) days. |

ENVIRONMENTAL HEARING BOARD

Q——-Q, Ch).l""
BY: PAUL E. WATERS
Chairman

~Strne 2 Lrwuorrtd

{JOANNE R. DENWORTH
Merber

. 6. Inasmuch as we did not have the benefit of a final brief on be-
half of the Commonwealth, we are unable to determine what, if anything, the
Department intended to do in this regard,

QONCURRING OPINION

By Joseph L. Cohen, Menber ~

I concur in this Adjudication for the reason that the erosion and sedimenta-
tion control plan appears to be in conformity with DER regulations. However, although
both sides in this matter relied heavily on Payne v. Kassab, 1l Pa. Camornwealth Ct. 14,
312 A.2d 86 (1973), I have difficulty applyiﬁg the entire test of Payne in a matter in
which the basic decision does not involve the permission or dem.al of permission for
a particular land use. In Payne the issue was whéether to approve a land use decision
in light of Article I, §27 of the Pemnsylvania Constitution. Likewise, in Bucks County
Board of Commissioners, et al v. Pemnsylvania Public Utility Commission.et al, “Pa. Common-
wealth Ct. 487, 313A,2d4 185 (1973) , the Courtwas concernad with basically a land use decision
of the Public Utilities Commission in grant:i.ng a certificate of public convenience
and necessity to an interstate pipeline company to build a pipeline facility, 80 'miles

long, to supply low sulfur o0il to an electric generating facility.
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To apply the entire rationale of Payne v. Kassab, supra, to this case results
in an anomaly. Here we are not involved in a DER decision whether to approve a
projected use of land. Our only concern is whether the proposed erosion and sedimenta-

tion control plan met DER standards.

Inasmuch as DER is not deciding whether to have a shopping center in the first
place, its decision with regard to the erosion and sedimentation control plan cannot
have been with regard to balancing the need for the shopping center against the environ-

mental damage that would ensue because of its construction.

DER is not authorized by any provisions of law generally to grant pemmission
to developers before they can make use of their property. In certain limited situations,
of which this is not one, DER may require permits, See: The Clean Streams Law, Act of
June 22, 1937, P. L. 1987, as amended, 35 P. S. §690.1 et seq.; Air Pollution
Control Act, Act of January 8, 1960, P. L. 2119, as amended 35 P. S. §4001 et seq.;
Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P. L. 1535, as amended,
35 P. S. §750.1 et seq.; Pennsylvania Solid Waste Management Act, Act of
July 31, 1968, P. L. 788, No. 241, as amended, 35 P. S. §6001 et seq. But these
enactments do not confer upon the Department general supervision and control over
land use decisions throughout the Commorwealth. While DER decisions way inciaentally

affect land usage, it is not the primary concern of DER's legislative authority.

The requirement for an erosion and sedimentation plan under the circumstances
of this case is designed to limit the environmental incursions that would otherwise
ensue from earthmoving activities. However, the approval of a plan does not under
the circumstances of this case imply anything about the decision of whether a shopping
center should be built. This being the case, it is difficult to understand how the
rationale of Payne v. Kassab, supra, applies to this case. Priyne v. Kassab, supra,
presupposes a decision whether to allow a particular land usage. In this case,
however, that land usage has been determined prior to DER exercising its authority.

* Moreover, DER could in any event only determine whether the particular plan met its
requirements. It could not determine the particular use to which the land was put.
This being so, DER and this Board can Have nothing meaningfully to say concerning the

relative importance of shopping centers in relation to the envirormmental harm that
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may be created. For these reasons I camnot subscribe to the language in the Adjudi-
cation which implies that the third test in Payne v. Kassab, supra, has any relevance
in this matter.

DATED: June 12, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

ROBERT B. BROOKS
Docket No. 74-188-D

UPPER FREDERICK YI’(MNSHIP BOARD OF SUPEIRVISbRS &
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Joanne R. Denworth, Member, June 16, 1975

This case arises on appeals from two separate applications for a privy
that the Appellant proposed to install to service a vacation house on property
in Bucks County, Pennsylvania. The applications were denied by the local approving
body, Aﬁpellee here, Upper Frederick Township Board of Supervisors.

FINDINGS OF FACT

1. Appellant is Robert B. Brooks, Jr., who resides at 870 E. Chelten
Avenue, Philade;l.phia, Pennsylvania.

2. Appellees are the Upper Frederick Township Board of Supervisors,
Montgomery County, Pennsylvania and the Pennsylvania Department of Envirormmental
‘Resources, (hereinafter Department).

3. Appellant is in the process of building a simple recreational hame
on a portion of his parents' property on Hauck Road in Upper Frederick Tovmship,
Bucks County, Pennsylvania, which he presently intends to use on a part-time
basis.

4. In January of 1974, ;;irior to building his hame, Appellant had a
deep hole test performed to determine whether the soil was suitable for an on-

lot sewerage disposal system. At that time it was informally determined 7 the
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Township enforcement officer that the soil was not suitable due to mottlingl at
37 inches.
5. Appélla.nt_ then applied for a permit to install a concrete privy,
which the Appellant claimed was authorized under §73.81 of the Rules and Regulaticns
of the Department. This application was denied by the Township enforcement officer,
George E. Gallie, and on appeal his denial was affirmed by the Township Board of
Supervisors.
6. In July of 1974 Appellant sulmitted another application for a privy
at a different location on the property. That application was again denied by Mr.
Gallie on July 11, 1974,. and on appeal his decision was again affirmed by ‘the

Township Board of Supervisors by an order dated August 2, 1974.

7. In connection with the Appellant's first application the Department
by letter dated April 25, 1974, advised Mr. Gallie that the application must be
denied because the proposed system failed to meet certain emumerated requirements
of Chapters 71 and 73 of the Department's Regulations.

8. After the Department published new regulations in September, 1974,
Appellant was advised to apply for a permit to construct a built-up sand filter
system. He made application for such a system and his application was approved.

The sand filter system was 3/4 campleted at the time of ‘the hearing in this matter .

g, Although the Appellant plans to use the sand filter disposal system
during the summertime, he did not wish to withdraw his appeal on his application
for a privy because he wants to make part-time use of the house in the winter
and he wishes to avoid the expense and possible nuisance of having the water turned
on during the winter.

10. There is no official municipal sewerage facilities plan in effect

"in Upper Frederick Township providing for privies at any location.

1. "Mottling is, in simplest terms, a variation in the coloring of soils. When that variation shows

a concentration of redder colors in some spots, and grayer colors in others—a variation in "chroma",
in particular-it will almost invariably be due to segregation of iron compounds from other components
in the soil, and especially segregation of reduced (ferrous) iron compounds from oxidized (ferric) iron
compounds. Iron compounds in the soil in the presence of air for any extended period of time will
oxidize to the ferric state; ferric compounds are generally red. If the water table rises to a given level
- for prolonged periods of time, say eighteen inches, . . . then the relative absence of oxygen produces
reducing conditions, and the ferric compounds are changed to ferrous compounds. Ferrous compounds
are generally grayer—of a lower chroma. The ferrous compounds tend to migrate, and collect in nodules;
when the water table drops, many of these nodules.will be exposed to air, and oxidize to ferric iron.
Nodules that for some reason the air did rc. reach, and areas of the soil from wh.ch much of the

iron had earlier migrated, will appear gray." Fabiano v. Commonwealth, EHB Docket No. 73-051-B
(issued August 1, 1973).
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11. There is no municipal ordinance providing for the cleaning out of
holding tanks in Upper.Frederick Tovmship. Appellant intended to arranged to
have his prijvycleaned out annually by contract with a private contractor who
said he should be available for that purpose.

12. The Township enforcement officer who has been approving on-site
sewage disposal systems since 1966 has never issued a permit for a privy in Upper
Frederick Township.

DISCUSSION

The question here is whether the Township should or could have issued
a permit for a privy under the applicable Regulations of the Department. The
Regulations do include provisions dealing with the construction and locaticn of
privies. Because the Appellant's argument is based on differentiating between
privies and holding tanks, we quote the Regu_llations dealing with holding tanks
in full:

"HOLDING TANKS, PRIVIES
2AND CHEMICAL TOILETS

'w§73.81  General,

wHolding tanks, privies, chemical toilets and related on—-
lot sewage disposal systems are individual sewage systems and
require permits. Because such systems do not provide for
# final on~lot treatment and disposal of the sewage and require
regular service and maintenance to prevent their malfunction
and overflow, they shall only be used where a septic tank and
tile field or aerchic sewage treatment system cannot be used
and where the sewage facilities plan provides for their use.

" §73.82 Holding tanks. -

wa) Capacity. A holding tank shall be large enough to
hold a minimm of three days sewage waste or 1,000 gallons
whichever is larger.

"(b) Construction. A holding tank shall be constructed
of durable material and shall be watertight.

‘™c) Harning device. The collection unit shall be
equipped with a warning device to indicate when the unit is
within 75% of capacity. Such warning device shall create an
audible or visible signal at a location frequented by the
haneowner or responsible individual.

: ™d) Maintenance. Disposal of waste fram a collection
unit must be to a site approved by the Department.

" §73.83 Privies.

"a) General. Where water under pressure is not avail-
. able, a privy is the simplest means of excreta disposal.

"b) Loeation. The location shall be such as to min-
imize danger of contamination to water supplies. Under
ordinary conditions the privy c£hall be at least fifty (50)
feet and downgrade from any sources of water supply. The
site shall be accessible to the user, about fifty (50) feet
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from any building sexrved, and consideration shall be given

to the direction of prevailing winds to reduce odor nuisances.
"(c) - Construction. The privy shall be constructed of

substantial materials using a concrete vault large enough to

provide several years storage and be provided with a clean-

out in order to assure easy access.

"(1) The pit shall be provided with a screened vent
and the seat covers and door shall be made self-closing to-
prevent the entrance of flies. - The privy superstructure shall
also be fly~tight, well-ventilated and fastened solidly to
the floor. : ]

w(2) An earth mound shall be placed arcund the privy
or a surface water diversion ditch shall be used to prevent
flooding of the vault.

w(3) The seat and cover shall be smooth and easily
cleanable. .

"(4) The door shall be provided with weather strip-
ping for purposes of insect proofing."

These Regulations, which were in force at the times of Appellant's app}i—
cations, were replaced in September, 1974, with slightly altered provisions. In
the 1974 version the last sentence of §73.81 states:

" .. Because such systems do not provide for final on-lot treat-

ment ‘and disposal of the sewage and require regular service and

maintenance to prevent their malfunction and overflow, they

shall only be used where the Department finds and gives written

notice to the approving body that the requirements of § 71.51
and 71.52 of Chapter 71 of this Title have been met.”

Also, sectioﬁ (a) of §73.83, stating that "where water under pressure is not
available, a privy is the simplest means of excreta disposal", was eliminated.
However, in the definition sections of both sets of Regulations, privv is defined
urder the heading "holding tank" as "a holding tank designed to receive sewage
vhere water pressure is not available". Compare: 25 Pa Code §73.1 {a) (iii),
adopted August 2, 1971 and revised April 20, 1972, with 25 Pa Code §73.1 (14) (iii),
effective September 16, 1974; and compare 25 Pa Code &71.1 (9) (iii) adopted August
2, 1971 and revised September 20, 1973, with25 Pa Code §71.1 (14) (iii), effective
September 16, 1974. In the chapter of the Regulations dealing with the "Adminis-
tration of Sewage Facilities Programs", Regulation §71.61 (which was replaced by
a similar provision, §71.51, in the new Regulations) provided:
"HOLDING TANKS
"§71.61 Restrictions on use.
u(a) Holding tanks require regular service and mainten-
ance to prevent their malfunction and overflow and shall be
used only in lieu of treatment tanks and subsurface absorp-
tion areas when all the following specific conditions are
met: . -
-"(1) The applicable official plan or the revisions
thereto indicate the use of holding tanks for that lot and
provides for replacement by adequate sewerage services in
accordance with a schedule approved by the Department.
"(2) The municipalit,, sewer authority, or other

Department approved entity with jurisdiction or responsibility
over-the site has by suitable ordinance, regulation or restric-

-164~



tion assumed responsibility for maintaining existing and new

holding tanks and has received Department approval for its

proposed disposal site.

“(3) The holding tank meets the design standards

set forth in Chapter 73 of this Title (relating to stan-

dards for sewage disposal systems).

"(b) Holding tanks may be permitted by the Department
notwithstanding the restrictions set forth in subsection

(a) of this section when such use is necessary to abate a

nuisance or public health hazard.”

We conclude fram the evidence that the Appellant would construct a privy
in campliance with the construction and location requirements of §73.83. However,
as the Department's letter to Mr. Gallie indicates, it is the pre-conditions for
the allowance of a privy that the Appellant cannot satisfy. First, it is clear
that water pressure is available at the Appellant's site. The fact that Appellant
does not wish to use it does not make it"not available". Second, there is no sewerage
facilities plan provision that would allow a holding tank on the site in question .
as a temporary measure. Third, there is no municipal "ordinance, regulation or
restriction" providing for the maintenance of holding tanks in Upper Frederick
Township. Fourth, while initially it might have been said that no altemative
system was available (although the Department thought that even under the old
Regulations that possibility was not exhausted), it is now a fact that Appéllant
has an alternate permitted on-lot sewage disposal system.

' Appellant arques that a privy is different fraom a holding tank in that
it does not receive va§te water and, therefore,does not require the kind of authori-
zation or servicing necessary for holding tanks. He argues that the Regulations
recognize this distinction and that the requirements of section 71.61 were only
intended to apply to retention type holding tanks, not privies. Appellant believes
that even if this distinction wasn't recognized under the old Regulations it is
under the new. We think this is wishful thinking on the part of the Appellant.
Under all of the Regulations new and old, é privy is defined as a type of holding
tank "designed to receive sewage where water pressure is not available". And it
is clear under both old §73.83 and new §73.83, the "general" provision governing
holding tanks and privies, that both are to be permitted only pursuant to a sew-
erage facilities plan.

We must admit that a study of the Regulations dealing with privies
presents samething of the aspect of Catch-22, since it does not appear that a
privy would ever be permitted unless it was provided for under an approved sevi-
age facilities plan and that in itself seems unlikely. Although there might be

scme question about the constitutionality of these requirements if no water
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pressure were available and no municipal plan and ordinance were in effect, see
Commonwealth of Pemnsylvania, Department of Envirommental Resources v. Tr.autner,
1225 c.D. 1974, Issued May 19, 1975, there can be no question about the reason-
ableness of the Regulations as applied to Apéellant when the Appellant has in
fact been able to get an approved on—sij:e sewage disposal system for his property.
Insofar as the Appellant means to challenge the modern philosophy that precludes
privies where other systems are available, he should perhaps address himself to

a forum for envirommental opinion. ‘The intent of the Department's Regulations
appears to be to limit- the use‘of privies to the most primitive circumstances or
where they may be necessary to abate a nuisance, and we cannot say that these

Regulaticns are unreasonable.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and the subject matter of this
appeal.

2, A privy is a type of holding tank under the Regulations of the Department
of Environmental Resources that were in effect at the times of the Appellant's
applications and under the revised Regulations that have been adopted since -

3. Since water pressure is available a;c Appellant's property and there is no
official municipal sewerage facilities plan that would allow a privy on

Appellant's property, Appellant's applications for a privy were properly denied.
ORDER

AND NOW, this 16%th day of June, -1975, the action of the Upper
Frederick Township Board of Supervisors in denying Appellant's applications for

a privy is sustained and the appeal of Robert B. Brooks, Jr., is dismissed.

Q—-—% Cv).—l}?
PAUL E. WATERS
Chaimman

20220 L Gy

' JOSEPH L. OOHEN

Member
¥ Levwrrith
BY?” JOANNE R. DENWORIH
Member

DATEp; June 16, 1975 -166~



COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

NEW ENTERPRISE STONE &

LIME COMPANY, INC.
Docket No. 75-069-D

v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Joanne R. Derworth, Member, June 18, 1975.

New Enterprise Stone & Lime, Inc. (NESIC) has filed a "petition for
review and modification" with this Board.seeking to review and modify the terms
of an "Agreement" between itself and the Department of Envirommental Resources
(DER) dated April 15, 1974. The Agreement provided for the postponement of NESIC's
obligation under a DER order to install air pollution control equipment at its -
Bakersville Quarry and, after March 1, 1975, the imposition of penalties of $500
per week for failure to have the equipment installed by that time. Prior to
March 1, 1975, NESLC made a request to the Department that the contract be reviewed
and modified. That request was denied by the Department by letter of March 17,
1975.

The primary ground upon which NESIC bases its request for review and
modification is the pendency of litigation over the denial of its aiaplication for
‘a mine drainage permit at the Bakersville Quarry. That matter (which is EHB Docket
Number 73-157-B) was begun in 1973. NESIC claims that, until June, 1974, there
was every indication that the water pollution matter would be settled so that when '
it entered into the 1974 Air Pollution Control Agreement, it expected to be oper-
ating with a mire drainage permit hky the time the Agreement was to be carried out.
However, the settlement did not 6¢cu;:, there were entensive hearings in the case
and the matter is now awaiting adjudication, final briefs fram ';he parties having
been filed May 1, 1975. Petiﬁoner argues that since the operation of the Bakers-

ville Quarry is dependent on having a mine draimage permit, it would be senseless
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to install air pollution control eguipment until it knows the outcame of its mine
drainage permit; and further, that the payment of weekly fines is unreasonable and
confiscatory under these circumstances.

The Department has made what is in effect a motion to strike NESIC's
petition on the ground that the Board has no jurisdiction to review this matter.
We agree. '

The Department makes several procedural arguments as to why the Board
lacks jurisdiction in this case. First, there is no provision in the Rules and
Regulations of the EHB or in tl"le Rules of Civil Procedure for initiating an
action before the Boardby petition. Second, if the petition is to be regarded as
an appeal from action of the Department of Enviromnmental Rescurces, the "action™
was a contract dated April 15, 1974, and the appeal is therefore untimely. We
think these questions are governed by the more fundamental principle here, which
is that the Board does not have jurisdiction to review a contractual dispute.

If it did, it might be appropriate to initiate such review by petition and the
time for such review might be within 30vdays of the date on which the Department
refused to review this contract. A

The Board has held in several differenf contexts that it does not have
jurisdiction to review questions arising out of contracts entered into between the
Deparhneht and others. L. A. Stotler v. Commonwealth of Pemmsylvania, Department
of Environmental Resources, EHB Docket No. 75-079, (issued May 16, 1975), Common-
wealth of Pennsylvania, Department of Envirowmental Resources v Joseph McFadden,
EHB Docket No. 73413, (issued February 7, 1974), see also Mill Serviee, Inc. v.
Commorwealth v. Pennsylvania, Department of Environmental Resources, EHB Docket
No. 74-253, (issued January 31, 1975). NESIC argues that the Department's action
here is a "decision" of the Department, wﬁich the Board is given power to review
under §1921.A of the Administrative Code, 71 P.S. §510-21 (a). It urges upon our
attention the following language in Joseph McFadden, supra, which suggests that
there might be same contract terms or conditions that would be reviewable by the
Board: | '

"This appeal would have to be comprehended under
subsection (a), as an appeal from a decision of the Depart-

ment, if we have jurisdiction at all. A review of §§1901-A
through 1920-A of the Administrative Code of 1929, supra,
however, convinces us that'the legislature intended that

the type of decision that was intended to be appealable to
this Board was limited to decisions relating to envirowmental
management and regulation, . :
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"We are not ready to say that this Board has no
jurisdiction over any matter relating to any contract entered
into by the Department. A mmber of "decisions" the Depart- : “
ment might make relating to its envircnmental management
and regulation functions might becare final actions, ripe
for appeal, only as contracts were entered into to carry
them out. Such cantracts, or ¢onditions or temms thereof,

might well be appealable actions.”
(Bmphasis supplied)

Whether or not there will ever be a "decision" of the Department that
presents itself in reviewable form in a contract, it seems clear that the Board's
jurisdiction is for the most part limited to review of unilateral actions of the
Department, --particularly, ordérs, permits, licenses or decisions as stated in
§1901-21a, supra. We think the Board does not have jurisdiction to review questions
of vhether parties should be excused frau the terms of contracts with the Depart-
ment on equitable grounds such as mistake. Once a dispute with the Department
is resolved by agreement, both parties have the normal remedies available to
parties to a contract--in a court of law for breach of contract or a court of
equity where equitable relief such as rescission or n‘odlflcatlon is appropriate.
The fact that the subject matter of the contract is one that freguently cames
under the Board's jurisdiction does not mean it is the sole province of the ‘
Board. As a matter of principle it would be extremely disruptive to the adminis-
trative process if the Board were to begin reviewing agreements with the Depart-
ment to.determine whether or not they were fair. When would such review be
appropriate and when would it ever stop? We think that a party must be held by
his bargain to the normal remedies oneaccepts when entering into an agreement
with the Department as with anyone else. .

Undoubtedly, NESIC feels that the fact that its mine drainage permit
case is pending before the Board makes it particularly appropriate for the Board
to review the penalty clause urder its air pollution control contract. The De-
barunent, on the other hand, argues that NESIC knew or should have known that the
water pollution matter might not be resolved, that it agreed to the extension
for the filing of briefs in that case until May 1, 1975, and that it has the
option,in order toavoid penalties,of ceasing operation until the permit question
is resolved. While we have same sympathy with NESIC's position, we do not see
the Board's involvement in the permit case as sufficient ground for jurisdiction

-

to review NESLC's agreement.
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ORDER

AND NOW, this 18thday of June, 1975, the petition of New Enterprise
Stone and Limestone Company, Inc. for review and modification is denied on the
ground that the Board lacks jurisdiction to hear this matter. Consequently,

petitioner's request for a pre-hearing:conference is also denied.

ENVIRONMENTAL HEARING BOARD

p—+—e— )

PAUL E. WATERS
Chairman

Jeo2) LGl

JOSEPH L. COHEN

2 Livienzd

BY# JOANNE R. DENWORTH
Member

DATED: June 18, 1975



" COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717),787-3483

In the Matter of:

JOSEPH R. BIERMAN, et al, Appellant
‘ ' Docket No.  74-140-W

Y.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES, Appellee
CITY OF ALLENTOWN, Intervenor

ADJUDICATION

By Paul E. Waters, Chairman, June 26, 1975

This matter cames before the Board as an appeal from-the issuance of a
pexrmit for the City of Allentown,(hereinafter Tity), to fluoridate its public
water supply to insure better dental health for its citizens. Appellants who
use the Alléntown water supply are opposed to this change for a number of reasons,
including their belief that fluoride is ineffective in preventing tooth
decay, is harmful to the envi_i:omne.nt, is unnecessary because of natural fluoride
intake and because the other municipalities using City water have not approved

the fluoride addition.

FINDINGS OF FACT

1. The Appellants are Joseph R. Bierman, M.D., and Emam=el Rotﬁ, of
the City of Allentown, and ILuther Bilheimer of Hanover Township, Carol A. Zimmer-
man of South Whitehall Township, Paulina L. Curtis of Salisbury Township and F.
Murray Iobst, D.V.M., of Whitehall Township, all in Lehigh County, Pennsylvania.

‘ 2. The Appellee is the Department of Envirommental Resources of the
Camorwealth of Pennsylvania, (hereinafter DERL

3. The Appellee-Intervenor is the City of Allentown, an optional-
charter city of the third class situate in Iehigh County, Pennsylvania.

4. On April 8, 1974, the City of Allentown enacted an ordinance which

provided for the fluoridation of the City's public water supply system.
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5. 'The City proposes adding fluoride to its water supply system for
preventive ‘health care purposes which are unrelated to water contamination.

6. Pursuant to said ordinance, the City's Authority, which operates
its public water supply system, applied for a permit fram DER to install and
operate fluoridation equipment.

7. The said Allentown ‘Authc;rity supplies water to the residents of the

:City of Allentown and to certain residents of the townships of Hanovers, South
Whitehall, Salisbury and Whitehall. ‘

‘ 8. There has been no action by the legislative bodies or electorate
of the townsﬁips of Hanover, South Whitehall, Salisbury or Whitehall, authorizing
or approving the addition of fluoride to their water supply systenms.

9. The water supply for the City of Allentown is derived from three
sources: The Little Lehigh Creek, Scha'i:xtz's Spring and Crystal Springs, and is
dumped as waste water into the Lehigh River which flows into the Delaware River.

10. On an average day, 3l million gallons of water are pumped throngh
the Allentown water supply system.

1l. The plan as submitted by the City to DER makes no provision for a
pre-treatment (de-fluoridation) of the water waste prior to dumping of same into
the Lehigh R:Lver '

12, There has been no envirommental impact study to determine the impact
of the addition of fluorides at 1 ~ ppm into the City's water supply, particularly
on the said rive_fs, their wildlife, plants or persons residing along their banks.

13. There has been no measurement of the present total fluoride intake
of humans in the Allentown area fram food, water, air and the envirorment.

 14. The system as proposed by the City allows hydrogen -fluoride gas to
escape into the atmosphere upon the £illing of the tarks which will occur on the
average of once every 23 days.

~ 15. The system nust provide for venting into water and not the atmosphere
to be safely designed. |

16. There is presently pending in the Court of Common Pleas of _Lehigh
County, Pennsylvania, an action to compel a Irefererﬂmn by the electorate of the
City of Allentown on the question of whether the City's water supply should be
fluoridated, to wit: Roth et al v. Saeger, No. 112 June Temrm, 1974.

17. In acting upon Allentown's application, DER consulted with the

Pennsylvania Department of Health on the public health issues involved.
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18. Fluoridation of a public water supply at approximately 1 ppm is
recognized as a safe, efficient, and econamical public health measure and recam~
mended by the Pemnsylvania Department of Health.

19. Approximately five and one half million people in Pennsylvania
presently drink fluoridated water.

20. A prime public health benefit of adding fluoride to'wé.ter at
‘approximately 1 prm is an approximate 65 percent reduction in dental cavities, or
caries. ,
‘ 21l. Flucridating a public water supply at approximately 1 ppm J.S safe
from a medical standpoint. '

CONCLUSIONS OF LawW

1. The Board has jurisdict.;‘.on over the parties and subject matter of

this appeal.

2. DER has properly complied with Article I, Section 27 of the
Pennsylvania Constitution, and all relevant statues and regulations, except as.
noted hereinafter.

3. It would be unreascnable to permit hydrogen fluoride to escape into
the air when the admitted small if any hazard it creates can be easily and inexpen-
sively controlled.

4. The City is entitled to apermit allowing fluoridation of its public
water supply notwithstanding pending litigation on a referendum, and the lack of
specific legislative action by municipalities electing to use the water supply.

DISCUSSION

At the outset it is important to note that we believe this appeal raises
a substantially different question than was raised in the matter of DAEMON C.
STRICKLER, et al and CITY OF LEBAIVOIV, et al, Intervenors v. Commorwealth of Pennsyl-
vania, Department of Envirownental Resources, EHB Docket Nos. 73-304-W and 73-314-W,
issued January 3, 1975, by a divided opinion of this Board. To be sure
there are similar fact questions of the efficacy and safety of fluoride in the
prevention of tooth decay in the young. We find that it is effective and safe

and, of course, we affirm those factual conclusions.

This appeal, however, is fram the grant of a permit properly requested by
ard for th'e City of Allentown. In the Lebanon case, the City of Lebanon wanted
to remove fluoride fram the piblic water supply and it was a refusal by DER to
allow the change which gave r_se to that agp<~il. We are not here facad with .-
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question of whether DER has certain "preventive medicine" powers, but simply
whether the City's proposal to add fluoride to its water is—"prejudicial to the

public health*.l we agree with DER, that it is not.

The Appellants have suggested that this is a proper case for DER to re-
quire an FEnvirormmental Impact Sfatementz by the City prior to issuing the bennit
here in question; We must answer this in the context in which it cames to our
attention. The applicant, DER, must in the first instance determine whether the
permit issuance has the prcbability of a meas.urable negative impact on the envi-
rohment. If it so concludes, then we agree with the Appellants, that an investi-
gation, discussion and review of these métters should be required of the applicant
by the Department. If the required environmental study has not been made under
the above test, then DER should withhold its permit until the applicant has com-
plied with this responsibility. The Board's function is to review the decision
made by DER, not necessarily to see if it agrees with the decision, but to see
if it is reasonable, and not arbitrary, capricious or unlawful. £&vays v. Reading
Parking Authority, 1956, 385 Pa. .592, Appeal by Borough of Dormont,180 Pa. Super.
550, 119 A.2d 827 (1956)., Department of State v. Bewley, 272 A.2d 531 (1971).

It is, after all, DER which has the technical staff and professional per-=
sarmel needed to evaluate in detail any incidents of negative envirommental im-
pact. We are satisfied that DER has not abused its discretion by not requiring

the detailed envirommental study, proposed by Appellants.

It must be remembered that every activity of mary theoretically, has same
impact on the environment. The question of degree which must be answered anew
at each of the two levels will frequently require a difficult judgment. The
matter of total fluoride intake could be significant if the human body could
safely tolerate only a small amount without dire consequences. The evidence,

however, is to the effect that the excess intake is simply excreted the same as

1. Act of April 22, 1905 P.L. 260 as amerded 35 P.S. €711 et seq.
(Water Supply Law). v S ev seq.

2. For purposes of clarity we reserve the term Enmvirommental Impact
Stciement for those reports officially required by the Federal Envirormental

Protection Agency, an? censtrus the Appellants' argument to pertain to an
e’ ronmenta? stully.
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would occur with an excess of Vitamin B. Because the water quality program of
the Cammonwealth regularly conducts tests in the Allentown area, we are satisfied
that there will be time enough for action when and if the water fluoride accu-

mulation warrants it. 3

The Appellants argue ‘that thfe fluoride question should be the subject
of a referendum in the City, ard a sﬁit is perding in County Court to resolve
. the issue. On this basis we are asked to v!rithhold the permit granted by DER,
at least until the Court decides this other gquestion. It is clear to us that
the two issues are legally separate ard need not be cambined through»ou'r action.

In order to properly hold up the ﬁse of the permit until the outcame of the ¥e—
ferendum, a treliminary injunction reguested from the Court having jurisdiction

of the referendum quesfion would appear to be the appropriate procedure. In
any event, this Board has concern enough with the caseload before it, without

injecting itself into a referendum dispute clearly beyord its jurisdiction.

In a similar vein we view the Appellants' argument regarding the
rights of those citizens living outside of the City who are supplied city water
and, who, it is alleged, do not want fluoride in their water. It was, after all,
the municipal governing body that contracted for the water supply here in ques-
tion. >If for any reason (including the addition of fluoride to the water), a
mnicigglity contracting with the City of Allentown, believes the contract to be
breach;i, they have a remedy. If there is no alternate available water supply,
then this would appear to be proper grounds for equlty action for specific
perfommance. The real point, however, in all of this, is that individual citizens
have their remedy, in the first instance against their municipal officials.

The political remedy is obvious, but beyond that they can urge runicipal legal
action on the water supply contract if the fluoride is not wanted by the
minicipality. We have. concluded that the addition of fluoride to watetr is
both safe and effective in preventing tooth decay. Therefore, aside fram the
contract, we must reject Appellants'claim to the extent that it is based on
the health and welfare issue as opposed to the strictly legal issue of the
authority of the City to effect a change in the water supply of citizens of

another municipality.

. 3. Appellant has suggested a study of the addition of lime to the
water supply to_lnsure a proper PH balance, which otherwise might be affected
over the YeaTs due to water fluoride conten o
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Finally, we are concerned with the allegation that the system or plan
for introducing fluoride into the water is inadequate. The testirrbny on. this
point, although not in total harmony, does indicate that there is less risk in-
volved to the public when the vent on the equipment used to introduce fluoride
into the water, does not allow a gas (hydrogen fluoride) to escape into the
atmosphere. The City can alter its plans to econamically allow venting through

an aspirator which will insure that no harmful gas enters the air fram fiyoride

" equipment., '
. We believe this to be a reasonable precaution even though there are

no nearby residences to ﬁhe City water plant.

We therefore enter the following order.

]

ORDER

AND NOW, this 26th day of June, 1975, the matter of Joserh R. Bierman
et al v. Coamonwealth of Pennsylvania, Department of Envirommental Resources is
hereby remanded to the Department of Envirormental Resources and it is ordered
to impose a condition on the permit issued to the City of Allentown, requiring
a change in the plant venting pipe so that hydrogen fluoride is not released
directly to the atmosphere. In all other respects the action of DER is sustained

and the appeal is dismissed.
ENVIRCONMENTAL HEARTNG BOARD

O e eme

BY: PAUL E. WATERS
Chaiyman

Sooged K Con

JOSEPH L. CCHEN

Member
%‘w ¥ Lrwsirit
R, DENWORTH
Merber
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COMMONWEALTH OF PENNSYLVANIA

X

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

in the Matter of:

SHELL OIL COMPANY « Docket No. 74-177-C

v.

BUCKS COUNTY DEPARTMENT OF HEALTH, Appellee
and COMMCIWEALTH OF PENNSYLVANIA DEPARTMENT
OF ENVIRONMENTAL RESOURCES, Intervenor

ADJUDICATICN

By Joseph L. Cohen, Member, June 30 , 1975

This matter is before the Board on the appeal of Shell Oil Conpany
(hereinafter Shell) fram the action of the Bucks County Department of Health
(hereinafter Bucks), taken on July 2, 1974, denying Shell's ap?]ication to install
a holding tank in connection with its proposed service station to be built on its
property situate at the intersection of Route 611 and Edison Road, Doylestown,
Bucks County, Pemnsylvania. The stated reasons for the denial was Shell's alleged

failure to comply with the requirements of 25 Pa. Code §71.61(a) (1) and (2) which,

-

at the time of the denial, provided:

"§71.61.l Restrictiaons on use. :

"(a) Holding tanks require regular service and maintenance
to prevent their malfunction and overflow and shall be used only
in lieu of treatment tanks and subsurface absorption areas when

- all the following specific conditions are met:

"(1) The applicable official plan or the revisions thereto
indicate the use of holding tanks for that lot and provides for
replacement by adequate sewérage services in accordance with a
schedule approved by tlie Department.

"(2) The mmicipality, sewer authority or other Department
approved entity with jurisdiction or responsibility over the site
has by suitable ordinance, regulation or restriction assumed respon-
sibility for maintaining existing and new holding tanks and has
received Department approval for its proposed disposal site."

On September 17, 1974, the Board issued an order to Shell and Bucks,
the only parties of record before the Board at that time, to submit to the Board on

or before Oct;ober~l7-, 1974, a stipulation of those material facts to which they are

able to agree. The said stipulation was filed with the Board on October 19, 1974.

1. At the time of the denial, these provisions were par:t of 25 Pa. Code §71.61.
However, the substantially same provisions are now, as a rasult of the revisions
of Xmust 22, 1974, and February 20, 1975, sot forth in 27 Ia. Ced~ £71.51.




On January 20, 1975,1 the parties were ordered to submit briefs on the legality of

25 Pa. Code §71.61(a) (1) and (2) on or before January 31, 1975. On January 30,

1975, the parties submitted their briefs on the issue of the legality of the afore-
mentioned regulation. On the same day, the Pemnsylvania Department of Environmental
Resources (hereinafter DER) filed_a Petition for Leave to Intervene. On February 7,
1975, Shell filed an answer to DER's Petition. On February 14, 1975, the Board
granted the Camormealth's Petition to Intervene for the sole purpose of allowing

it to file a brief in support of the legality of the contested regqulation of DER.
Said bi:ie’f was to be filed on or before March 3, 1975. The Camonwealth filed its

brief with the Board on the scheduled date.

On March 4, 1975, IER filed a Motion for Oral Argument and a Petition for
a hearing. On March 6, 1975, DER filed an Amended Petition for Hearing. The Motion
for Oral Argument and the Petitions for a Hearing were denied by the Board on

May 19, 1975.

On the basis of the foregoing, the Board enters the following:

FINDINGS OF FACT

1. BAppellant is Shell Oil Company, a Delaware corporation registered to
do business in Pemnsylvania with a registered business address of P. O. Box 805,

Valley Forge, Pennsylvania 19482.

.2. Appellee is the Bucks County Department of Health which is authorized
to issue permits under the Pennsylvania Sewage Facilities Act, Act of January 24,

1966, P. L. 1535, as amended, 35 P. S. §750.1 - et seq. (1974-1975 Supp.).

3. Intervenor is [ER, the agency of the Commorwealth authorized to
administer The Clean Streams ILaw, Act of June 22, 1937, P. L. 1987, as amended, 35
P. S. §690.1 et seq. , and to adopt regulations under the Pennsylvania Sewage

Facilities Act, supra.

4. Shell 0il Company is the owner of a certain tract of real estate
situate at the intersection of Route 611 and Edison Road in Doylestown, Bucks County,

Pennsylvaria.

+++ 5, Shell has obtained the requisite zoning and building permits from the
appropriate loéal authorities for the erection of a casoline service station on the
aforesaid property.
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6. On May 8, 1972, Bucks issued a permit to Shell for the installation

of an on-site sewage disposal system at the above site.

7. In April 1973, Shell began extensive demolition, grading and rock

removal at the above site.

8. Construction of the service station proper was begun by Shell in

late August, 1973.

9. On October 15, 1973, Shell received formal notice of a stop order

issued by Bucks.
10. A hearing on the Bucks stop order was held on November 21, 1973.

11. Shell was notified by Bucks on Novenber 23, 1973, that the revocation
of the permit previously issued was upheld. Shell never appealed this revocation

to the Envirommental Hearing Board.

12. On April .30, 1974, Shell submitted revised plans for an on-site

system.

13. On May 6, 1974, Shell was advised by County that no on-site system

except a holding tank would be approved for this location.

14. Shell was also advised by Bucks on May 6, 1974, that in order to get
approval for a holding tank, the requirements set forth in 25 Pa. Code §71.61(a) (1)
and (2) would have to be met.

15. On June 17, 1974, Shell filed an application for approval of a
holding tank system with Bucks. Bucks denied the application for failure to

canply with 25 Pa. Code §71.61(a) (1) and (2).

16. The applicable official-plan does not ‘indicate the use of holding
tanks for the lot in question and does not provide for replacement by other sewerage

services in accordance with a schedule approved by the Department.

17. Doylestown Township has not assumed responsibility for maintaining

existing and new holding tanks by appropriate ordinance or resolution.

18. 'The holding tank proposed by Shell meets all the holding tank design

specifications set forth in the DER rules and regulations.
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19. Shell has offered to post a bond to guarantee the absolute cleanli-
ness of its holding tank operation and to give appropriate assurances that it will

deal only with a campetent and reputable holding tank cleaning company.
20. There is no community sewer line accessible to this property.

21. Shell has thus far expended $130,188.00 in site preparation and

improvement of the property in question.

DISCUSSION

The central issue in this case is whether 25 Pa. Code §71.61(a) (1) and (2)
are a proper exercise of the authority of DER under the provisions of the Pemnsylvania
Sewage Facilities Act, supra, or the provisions of The Clean Stréams Law,supra. Ve are
not concerned in this appeal with the action of Bucks in revoking a prior pemmit
issued to Shell for an on-lot sewage disposal facility on the same tract of land in. .
question. Shell never appealed that revocation to this Board within th_e requisite
time; therefore, we may not inquire as to the propriety of that action. Neither
are we concerned with whether the revocation of the permit was the result of activities
engaged in by Shell or for same other reason. We must presume that the revocation

was for the reasons set forth in §7(f) of the then operative provisions of the

Pennsylvania Sewage Facilities Act, supra.

Whether the provisions of the Pennsylvania Sewage Facilities Act, supra,
authorized the adoption of 25 Pa. Code §71.61(a) (1) and (2) depends upon the provi-

sions of that Act. Section 7(a) of the Act provides:

"No person shall install an individual or commmity sewage
disposal system or construct any building for which an individual
or commmnity sewage disposal system is to be installed without flrgt
obtaining a permit indicating that the site and the plans and speci-
fications of such system are in compliance with the provisions of this
act and the standards adopted pursuant to this act. No permit.shall
be required by the department county department of health, joint
county department of health, joint municipal department of health,
municipality, joint township department of health or township in
those caseswhere a permit from the Sanitary Water Board or the
secretary has been cbtained, or where the department determines
that such permit is not necessary for the protection of the public
health or for a rural residence."

Section 3 of this Act clearly sets forth the power and duties of DER
in resp;e;:;: of the adoption of rules, regulations, standards and procedures. It

provides:
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"The department shall have the power and its duties shall
be to adopt such rules, regulations, standards and procedures as
shall be necessary to enable it to carry out the provisions of
this act, to wit: adoption of standards for construction and
installation of community individual and cammmity sewage disposal
systems and standards for construction, installation and maintenance
of community sewage treatment plants, requirements for disbursement
of .State and Federal funds to municipalities for planning, personnel
and construction of water supply and sewage disposal systems, and
review and acceptance of official plans.”

Assuning arguendo that the holding tank proposed in Shell's application
falls within the definition of "individual sewage system” as defined in §2(L)2of the
Pennsylvania Sewage Facilities Act, supra, it is clear that with reference to such
individual systems the Department may only adopt standards for their constfuctionani
installation. Moreover, the authorit;y to grant or deny permits is limited to a determina-
tion with regard to whether the site and plans and specifications of the system are
in campliance with the provisions of the Act and fhe standards adopted pursuant
thereto. Thus, there is no authority in the Pennsylvania Sewage Facilities Act,
supra, to condition the granting of an individual sewage system upon compliance

with the provisions of 25 Pa. Code §71.61(a) (1) and (2).

Although there is nothing in the Pemnsylvania Sewage Facilities Act, supra,

which would authorize such conditions in regulations adopted pursuant to its provisions,

t

nevertheless, §402(a) of The Clean Streams law, supra, provides:

"Whenever the board finds that any activity, not otherwise
requiring a permit under this act, including but not limited to
the impounding, handling, storage, transportation, processing
or disposing of materials or substances, creates a danger of
pollution of the waters of the Cammorwealth or that regulation
of the activity is necessary to avoid such pollution, the board
may, by rule or regulation, require that such activity be con-~
ducted only pursuant to a permit issued by the department or
may otherwise establish the conditions under which such activity
shall be conducted, or the board may issue an order to a person
or municipality regulating a particular activity. Rules and
regulations adopted by the board pursuant to this section shall
give the persons or municipalities affected a reascnable period
of time to apply for and cbtain any permits required by such
rules and regulations,."

The provisions of §402(a) of The Clean Streams Law, supra , Clearly confer
upon DER alternative methods by which it may regulate activity creating a danger

of pbllution to waters of the Commorwealth.

2. Inasmuch as individual sewage systems is defined in this Sectionas " . . . a
single system of piping, tanks or other facilities serving one or two lots and
collecting and disposing of sewage in whole or. in part into the soil of the property
or into any waters of this Camonwealth.", we express serious doubt as to whether
a holding tank falls within this definition.
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During the Pendency of this matter, Cammorwealth Court rendered its
decision in Commorméalth of Pennsylvania, Department of Envirommental Resources v.
Davtd Trautner (No. 1225 C. D. 1974, issued May 19, 1975). 1In that case. Trautner
made application to DER for a permit to install an individual sewage treatment plant
to serve a home to be constructed on his six acre tract of land in Hepburn Township,
Lycoming County, Permsylvania. The effluent fram the proposed sewage treatment facility
was to be discharged into a small stream nearby. DER raised no objection to the
ability of the treatment facility to perform its intended purpose so
long as Trautner regularly serviced it. Nevertheless, DER refused to issue Trautner
a permit for the facility for the reason that, .inter alia, Hepburn Township did not
have an official plan, approved by DER under the provisions of the Pennsylvania Sewage
Facilities Act, supra, which included the proposed treatment facility as part of
the plan. The Township attempted to revise its plan by including the Trautner
facility, but DER refused to approve the revision because it did not contain data

required by DER requlations.

The basis of the Department's refusal in Trautner was 25 Pa. Code §93.31(a)
and (b) which requires that a private sewerage project be in conformity with a
camprehensive program of water quality management before DER may grant the project
a.permit. To have been part of such a comprehensive program, the Trautner project
would have had to be part of the Hepburn Township official plan or a ‘revision thereof
which would be approved by DER. Since the Trautner project was not part of an
approved official plan or revision thereof, DER refused to issue a permit for the
treatment facility. In holding such a regulatory scheme to be unconstitutional as

depriving a landowner of the reasonable use of his property, the Court said:

", ..While we realize that DER and local officials are obligated
to make adequate plans for the disposal of sewage, under the present
regqulatory scheme, a property owner, such as Trautner, can be denied
the reascnable use of his prpperty while all of the various parties
involved pursue agreement among themselves regarding what precisely
is to be done with an area in transition fram 'isolated' to non-
isolated status.

. "We have carefully examined the record and the regulatory -
scheme involved in this case and we conclude that, as applied to
Trautner's circumstances, the regulations noted above constitute
an unreasonable restriction on the use of his land and are, in
effect, a confiscation without due process of law. By sustaining
DER'sS appeal we would be enforcing these requlations in derrogation
of Trautner's constitutional rights, and this we cannot do."

.
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While there are many factual distinctions between the matter before us
and Trautner, we are of the opinion that Trautner holds that where a regulatory
scheme denies a person the reasonable use of his property pending undertakings by
a mmnicipality which may never occur, such regulatory schemes is a violation of the
due process clause of the 14th Amendment of the United States Constitution. Although
we are of the opinion that 25 Pa. Code §71.61(a) (1) and (2) are not unconstitu-
tional when applied to realty subdivisions, inasmuch as a proliferation of holding
tanks may pose a pﬁblic health and a pollutional hazard, nevertheless in the circum—
stances of this case we believe Trautner mandat:as us to reverse the Bucks County

Department of Health decision to deny Shéll a permit for a holding tank.

The fac':ts of this case are unusual in that chéll invested a large
sum in the develomment of the service station prior to the revocation of its
pexmit' for a septic tank system. After that revocation Shell was informed that
a holding tank was the only available system, but that it could not have a
holding tank because there was no official plan provision for holding tanks at
that site and no ordinance providing for their mamtenance Shell has offered to
post a bond to assure the proper maintenance of a holding tank. Certainly, there
is no doubt about Shell's financial ability to make that assuranceand, with such
a guarantee, it seems very unlikely that a holding tank at Shell's station would
result in any pollutional or health hazards. Under these circumstances, Trautner
appears'~'5to us to campel the conclusion that the requirements of Regulation §71.61--
that there be an official plan provision and municipal ordinance before Shell can
obtain a permit for a holding tmk——unreasonably deprive Shell of the use of its
property. ' The Department arqued in its brief and motion for a hearing that the
revocation of Shell's permit was Shell's own fault since it resulted fram Shell's
excavation of the site. Even if that were the case, we think that it is unreasonable
at this point to deny Shell the use of its developed property, where Shell is willing
to guarantee satisfactory maintenance of a holding tank, on the ground that there
is no nx;.micipal, plan for holding tanks at the site.

Inasmich as there is an indication by DER that w:Lth.m a period of two to
three years the soil on Shell's land may be capable of accomodating a septic system
and, inasmich as holding tanks are at best a temporary expedient, we think that the
Bucks County Department of Health may condition further the granting of its permit
upon the installation of the septic disposal system when the soil on the property

is c.—:;;éble of accamodating such.
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CONCLUSIONS OF IAW

1. The Board has jurisdiction over the subject matter and the parties’

to these proceedings.

2. The Pennsylvania Sewage Facilities Act, supra, does not authorize

the adoption of 25 Pa. Code §71.61(a) (1) and (2).

3. The Clean Streams Iaw, supra, in §402 authorizes the adoption of reason-

able restrictions on the use of holding tanks for sewage.

4. wWhere the owner of a tract of land developed the land for use as a
gas station while in possession of a permit for an on-lot sewage disposal system
that was later revoked and now proposes to install a holding tank on the property,
and where the owner is able to give reasonable assurances that the contents of the
holding tank will be emptied and disposed of in a satisfactory manner, the denial . .
of a permit for a holding tank on the ground of noncampliance with the municipal plan
requ.u‘anents of 25 Pa. Code §71.61(a) (1) and (2) is unreasonable and a deprivation

of the owners' property.v

5. It is a reasonable restriction to impose a condition in a holding
tank permit that the tank not be used if the soil can accomodate a gseptic system
and such a system is installed thereon, or if public sewerage facilities are avail-

able to serve the land in question,
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ORDER

AND NOW, this 30th day of June, 1975, the action of the Bucks County
Department of Health in denying Shell Oil Campany a pexrmit to install a septic
tank on its property in the Township of Doylestown, Bucks County, Pennsylvania,
is hereby set aside and the said Bucks County Department of Health is hereby ordered -
to issue a holding tank permit to Shell Oil Company for its property in Doylestown,

Bucks County, Pennsylvania, on the following conditions:

[N

1. Shell 0il shall post a bond to guarantee the cleanliness of its
holding tank operation and shall give reasonable assurances that it will deal only
with a campetent and reputable holding tank cleaning campany and that it will cause
the holding tank to be cleaned at intervals agreeable to Bucks County Department
of Health,

and

2. Shell shall cease discharging sewage into said holding tank upon
either the availability of public sewerage facilities to serve its property or the
installation of a septic disposal system on said property under order of Bucks

County Department of Health, whichever occurs first.

ENVIRCNMENTAL HEARING BOARD

£ e e )ee

PAUL E. WATERS
Chairman

BY: EPHOL, COHEN
Member

Vewwsr?k

R. DENWORTH

Member

DATED: June 30, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

COMMONWEALTH OF PENNSYLVANIA
* Docket No.  74-
CEPARTMENT OF ENVIRONMENTAL RESOURCES : ocket No.  74-071-CB-C
Ve

FEDERAL OIL AND GAS COMPANY AND JAMES
V. JOYCE, t/d/a JOYCE PIPELINE COMPANY

ADJUDICATION
By Joanne R, Denworth and Joseph L. Cohen, Members, July 1 , 1975.

This is a civil penalty action brought by the Department of Environmental
Resources (hereinafter DER) against Federal Oil and Gas Company (hereinafter Féderal) ’
the owner of ‘a deep gas well prospect -in McKean County, Pennsylvania, and Joyce
Pipeline Company (he£ehmfter Joyce) , the drilling campany employed by Federal to
drill the prospect. The complaint asks for civil penalties on two counts: first,
that during the nine day period (NMovember 17-—November 25, 1973) in which the gas
well was being drilled, the Defendants were responsible for the continuous discharge
of industrial wastes--namely, drilling fines, oil and silt—-into the waters of the
Commonwealth in violation of §301 and §307 of The Clean Streams Law, Act of June 22, 1937,
P.L. 1987, as amended, 35 P. §. §§691.301, 691..307; and, second, that the Defendants did
not "design, implement or maintain a plan to prevent erosion and sedimentation" on
the drilling site as required by 5162.4 of the Regulations of DER, which was adopted
under §402 of The Clean Streams Law, supra. DER alleges that the Defendants are
jointly and severally liable on both counts for civil penalties, which DER requests
shoeuld be imposed in the rraxmtum amount~-$14,500,00 for the first count ($10,000.00

plus $4,500.00 for continuwus violations) and $10,000.00 for the second count.

FINDINGS OF FACT

" 1. On September 18, 1973, Federal, a Pernsylvania corporation, was issued

Well Drilling Permit No. M:K-10394 by the Oil and Gzs Division of the Department of
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Environmental Resources to drill a gas well at site number one on the Onofrio well
farm in Corydon Township in McKean County. The permit states that the operator is
granted permission to drill the subject site "in accordance with pertinent legal

requirements",

2. The drilling site was selected for Federal by an “"independent petroleum
geologist”. A permit to drill the site was then cbtained and the site located and :»
prepared by John DePetro, a "oonsultant petroleum engineer" employed by Federal for

this purpose. .

3. The drilling site consisted of approximately 1.3 acres on the west

side of Forest Road 176 in the Allegheny National Forest.

4. To prepare the site Mr. DePetro's amployee was instructed to bulldoze
a road from Forest Road 176 onto the site, and to clear and grade the site. The
site was at an elevation approximately four to five feet above the road and sloped
slightly fram a direction northwest; to southeast. The entrance road located
on the eastern portion of the site was approximately 30 feet long and was graded
at a slope of approximately 12%. Mr. De.Petro's criteria.. for locating the road were
that it be a short distance fram the Forest Road onto the site and not too steep

a grade.

+ 5. No erosion control plan was developed in the preparation of the site

or maintained at the site.

6. The U. S. Forestity Service checks on the preparation of drill sites
to guard against erosion. At the direction of Donald Burge, a Ranger for the
Allegheny National Forest, a ten inch sluice was placed in the ditch under the entrance
road to conduct runoff water from above the entrance road to below the entrance

road. Mr. Burge's office approved the preparation of the site.

7. Joyce, a sole proprietor doing business as Joyce Pipeline Campany, was

employed by Federal to drill the well.

8. Joyce constructed three sumps that were located in the eastern and
southeastern portion of the site. In the drilling process sumps are required for
the purpose of catching and containing drilling fines, which are sandstone cuttings
result-ing from drilling into the ground. The cuttings are mixed with fluid and

blown out a pipe fram the drilling rig into the sumps.
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9. Buck Lick Run is a native brock and brown trout stream that is
annually stocked with fingerling sized trout. It flows in a northeast to southwest
direction south of the gas well site, &n unnamed tributary of Buck Lick Run, flowing
north to south, runs adjacent to the gas well site, Buck Lick Run flows into Sugar
Run approximately two miles fram the well site and Sugar R flows into the
Allegheny Reservoir approximately five miles fram the site. Sugar Run is a producti.ve'
native brook and brown trout stream that is stocked annually with trout fram the Lamar

National Fish Hatchery. » .

10. On November 17 and 18, 1973, drilling fines were being blown outside
the sump and were discharging fram the lower side of one of the sumps down the entrance
road embankment into a wet weather ditch beside Forest Road 176 and from there into
the unnamed tributary and into Buck Lick Run and on into Sugar Run and finally into

the Allegheny Reservoir,

11. The drilling fines caused Buck Lick Run, which was bclea_r above the
entrance of the unnamed tributary, to have a distinctive white, milky appearance,
which was visible, though progressively lighter, from the entrance of the unnamed

tributary into Buck Lick Run all the way to the Allegheny Reservoir.

12. On November 17 and 18, 1973, oil from underneath the drilling machinery-
was observed discharging fram the drilling site into Buck Lick Run by the same
route described above. The oil caused a discoloration and sheen on Buck Lick Run

for a distance of at least one mile.

13. The drilling operation was shut down once on Noyenber 20, and once on
November 21, 1973, by the Forester for the United States Forest Service because of

the failure to contain drilling fines in the sumps.

14. By November 20, 1973, the leakage of drilling fines fram under one
sump had been stopped by lining that sump with a plastic liner.

15. On November 20, 1973, the water in Buck Lick Run was still slightly
discolored from the drilling fines and silt and sediment, but the discharge of

drilling fines had been stopped.

16. On November 20, 22, 23, 24 and 25, 1973, oil was discharging from the
drilling site into Buck Lick Run by way of \th-e wet weather ditch and the unnamed

tributary. Such oil was observable as a sheen or irridescence on the surface of
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Buck Lick Run and occasionally on Sugar Run. No evidence of oil was present above

the entrance of the unnamed tributary into Buck Lick Run.

17. Grab samples taken fram stagnant pools in the wet weather ditch

on the night of November 23, 1973, showed the presence of large amounts of oil.

18. On November 24 and 25, 1973, oil was found on rocks in Buck Lick Run

below where the umnamed tributary entered Buck Lick Rum.

19. All of the cobservations of oil in Buck Lick Run were visual. None
of the representatives of the Department or the Fish Commission who inspected the
site at various times took samples of or measured the amount of oil in Buck Lick

Run itself.

20. Grab samples taken November 28, 1973, showed nine partspermillion of

oil in the wet weather ditch and five parts per million of o0il in the unnamed
tributary.

21. During the nine day period of the alleged violations--November 17 to

November 25, 1973--the weather  was usually rainy.

22. On November 25, 1973, silt and sediment were running off the drilling
site at ah accelerated rate—that is at a rate faster than would have occurred if
the site was not cleared of vegetation and opened up by the bulldozed entrance road

to allow runoff into the wet weather ditch and the unnamed tributary.

23. On November 25, 1973, the runoff of silt and sediment from the site

causadexcessive turbidity in Buck Lick Run for a distance of scme 400 yards.

24. On November 22, 1973, one dead trout and two physiologically depressed
cottus were found in Buck Lick Run below the entrance of the unnamed tributary

about one-half mile from the drilling rig.

25. The macroinvertebrate population of a stream constitutes the food

supply for the fish in this stream. On November 19, 1973, there was a severe reduction
(measured as 71.3%)in the macroinvertebrate population of Buck Lick Run below the
entrance of.the unnamed tributary. This severe reduction in the food supply could
have been expected to lead to a curtailment of fish production and fishing in the
affected area of Buck Lick Run for approximately one year. However, no evidence
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was produced to show whether this expected reduction actually occurred. By August

of 1974, there was an improvement in the macroinvertebrate population in Buck Lick

Run below the entrance of the unnamed tributary. Nevertheless, there was still
existing a substantial decrease (measured as 42.4%) in the macroinvertebrate population

in the affected area of Buck Lick Run.

26. In August 1974, there was no significant difference in the water
quality of Buck Lick Run below the entrance of the unnamed tributary from that which was
obtained above this point, although there existed small amounts of oil on several

rocks below the entrance of the wnnamed tributary.

27. Federal was aware of the discharge problems at the drilling site as

early as November 20, 1973.

28. On a number of days during the drilling operation representatives of
the Department and/or the Pennsylvania Fish Coamission talked with personnel fram
Joyce and/or Federal and requested that the discharges be stopped. Although scme
* concern was shown, no real effort was made to stop the discharge of oil from the

site, which was continuing on November 25th, the last day of drilling.

29. The well, which was nonproductive, was turned over to Kaylar
Development Corporation, owner of the shallow mineral rights by contract dated

December 5, 1973. .

30. The 0il and Gas Department of DER did not begin notifying operators
of the requirement for an erosion control plan for drilling operations until March
of 1974, although Regulation §102.4 was adopted in September of 1972.

31. In January 1974, a penalty of $1,000.00 was paid by Federal to the
Pennsylvania Fish Camnission. In his report made out at the time of payment,
the Fish Commission representative, who was the most frequent observer of discharges
from the site, charaqterized the pol.lution frcm the drilling site as "light" and
its effect as "unknown".

-

DISCUSSION

The issues in this case can conveniently be discussed under three sub-

headings:
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1) Were there violations of §307 of The Clean Streams law, .supra, and
§102.4 of DER's Rules and Regulations, as alleged?

2) To what extent are Federal and Joyce jointly and severally liable for
any penalties that may be assessed?

3) what is the appropriate amount of civil penalties to be assessed for

any proven violations?

I. Were there violations of §307 of The Clean Streams Law, supra, and
§102.4 of the Department's Rules and Regulations, as alleged?
A, §307 of The Clean Streams law, supra.

The Department has shown by a preponderence of the evidence in this case
that there were discharges fram the Defendant Federal's gas drilling site of drilling fines,
o0il and, on one occasion at least, silt and sédiment J.nto the waters of the Common-
wealth during the period fram November 17, 1973, to November 25, 1973, while
Federal's gas prospect was being drilled by Joyce. Indeed, the Defendants do not
seriously argue that there were no discharges fram the site, although they have
claimed that the Department has not shown' a causal connection between the discharges
fram the drilling site or the machinery on the drilling site and the pollution of Buck
Lick Run. We are not persuaded by those arguments. DER produced substantial evidence
to show that drilling fines, oil and silt were discharged from the drilling site into

Buck Lick Run during the period of the camplaint.

The Defendants make several arguments as to why these discharges, even if
admitted, were not violations of The Clean Streams Law, supra. First, Defendants
argue that silt and drilling fines are not industrial wastes within the meaning of The
Clean Streams Law, supra, Séction 1 of the Act defines the terms "establishment"

and "industrial waste" as follows:

"'Establishment' shall be construed to include any industrial
establishment, mill, factory, tannery, paper or pulp mill, garage,
oil refinery, oil well, boat, vessel, mine, coal colliery, breaker
coal processing operations, dredging operations, exaspt where the dredger
holds an unexpired and valid permit issued by the Pennsylvania Water and
Power Resources Board prior to the effective date of this act, quarry,
and each and every other industry or plant or works.

"'Industrial waste' shall be construed to mean any liquid,
gaseous, radioactive, solid or other substance, not sewage,
rgsulting fram any manufacturing or industry, or from any estab-
lishment, as herein defined, and mine drainage, silt, coal mine
solids, rock, debris, dirt and clay from coal mines, coal-
collieries, breakers, or other coal processing operations.
'Industrial waste' shall include all such substances whether or
not generally characterized as waste."
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Federal argues that the term "silt" in the statutory definition of
industrial waste refers only to silt fram coal operations. Commorwealth v. Sechan
Limestons Industries, Ine., 52 D. & C. 24 10 (1970), aff'd 220 Pa. Super. 782, 286 A.2d
406 (1972), held that silt, irrespective of whether it originated from coal mining
operations, was within the statutory definition of "industrial waste" in The Clean
Streams Law, supra. Applying the Sechan construction, if rock, debris, dirt or
clay qualify as industrial wastes independent of coal operations, drilling fines would
perforce fall within that category. However, we are of the opinion that Sechan
must be limited to silt resulting fram an industrial procesé. We do not think that
silt resulting from ercsion rather than an industrial process constitutes "industrial
waste" within %the Clean Streams Law, supra. Thus, any liability to be imposed on
the Defendants for the discharge of silt and sediment fram the site rﬁust be related

to Regulation §102.4 rather than §307 of The Clean Streams Law, supra.

Federal also argues that a gas well is not within the statutory definition
of the term "establishment" and that drilling fines are not industrial wastes. On .‘
a parity of reasoning with Sechan, we must conclude that a gas well is an establish-
ment within the meaning of The Clean Streams Law, supra, and that drilling finés

are industrial wastes within the meaning of that Act.

.In Sechan, the court found that the Defenda.ﬁt's limestone mining operaf_i.on
was an establishment within the meaning of The Clean Streams Law,:supra, either as
a mine or a quarry or the type of industry, plant or works in the operation of which
industrial wastes are produced. 52 D. & C.2d at 13. Similarly, while the statutory
definition of establishment does not specifically list "gas well", there can be no
doubt that a gas well is nevertheless within the intended scope of the statute.
See U. S. v, Getty 0il , 3 Envir. Reptr. 1225 (S. D. Tex., 1971), in which the ~court
concluded that a "production platform" from which oil had been discharged was by
"common sense" to be included within.the enumerated places fram which such discharges

were érbhibited under the 1899 Refuse Act.

The Defendants also argue that DER violated the rule of Bortz Coal Company v.
Air Pollution Commission, 2 Pa. Camonwealth Ct. 441, 279 A.2d 388 (1971) and
North American Coal Corporation v. Air Pollution Commission, 2 Pa. Cammorwealth Ct.
469, 279 A.2d 356 (1971), that visual cbservations are not adequate evidence of a

violation where recognized scientific tests are available, because DER did not present
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any scientific evidence as to the quantity of drilling fines, oil or silt present

in Buck Lick Run on any particular date. We are of the opinion that Defendant's
reliance on Bortz and North American is unjustified under the facts of this case.
United States Steel Corporation v. Department of Environmental Resources, 7 Pa. Camon-
wealth Ct. 429, 300 A.2d 508 (1973), has limited the applicability of the Bortz

and North American holdings in regard to scientific evidence. And see Rushton Mining
Company v. Commowwealth, 16 Pa. Cammorwealth Ct. 135, 328 A.2d 185 (1974). Moreover,
we believe that these cases are not applicable where the discharge itself is

unauthorized.

Section 307 of The Clean Streams Law, supra, prohibits all discharges of
industrial waste not authorized by a permit issued by DER or by rules and regulations
adopted by that Department. It is conceded that neither Defendant had a permit
from DER to discharge industrial wastes. However, it is claimed on behalf of Defen-
dants that 25 Pa. Code §97.63 specifically permits the discharges of oil involved in
this case. Defendant's reliance on this regulation is patently unjustified. The
-re‘gulation applies to quantities of oil penmtted in "waste water discharges" from.
industrial processes. It has no applicability whatsoever to undiluted discharges of

o0il to waters of the Cc:mnonwealth.'l

Of rore relevance to the discharges in this case than 25 Pa. Code '§97.63
are 25 Pa Code §§97.54(b) and 97.55, which apply toproducing oil and gas wells.
These regulations prohibit the discharge of any amount of oil into the waters of
the Cammorwealth. While the gas well in this case is a nonproducing one, we believe
that the regulations which apply specifically to producing oil and gas wells have a

greater degree of relevance to the facts of this case than does 25 Pa. Code §97.63.

Furthermore, it might be noted that, although o0il can be measured, a major
recognized test for the presence of oil under both federal and state laws is a

visual ‘one—-whether there is a "slight iridescence" or "sheen"—presumably because

1. It might be noted that even if the applicability of §97.63 were assumed, the
Defendants have not shown that its discharges were within the stated limit by
relying on the samples taken on November 28th, which showed nine parts per million
of o0il in the ditch water and five parts per million in the unnamed tributary. These
samples were taken several days after the drilling had stopped and outside of the
period for which penalties are sought. ILarge amounts of oil (as much oil as water
by the Examiner's observation) were present in the samples taken fram the ditch
water on November 23rd. It can be presumed from the drainage of this area that that
0il had washed into the waters of the Commonwealth by November 28th.
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the presence of oil can be detected by cbservation alone. See, e.g., 40 C. F. R.
§§110.3(b) and 110.1(e), adopted pursuant to §11(b) (3) of the Federal Water Pollution -
Control Act, 33 U. S. C. § , and 25 Pa. Code §97.63. In sum, the visual observa-
tions of the Commonwealth witnesses that oil and drilling fines were discharging
from the drilling site into Buck Lick Run were sufficient to establish a violation
of §307 of The Clean Streams Law, supra. Section 605 of The Clean Streams Law,supra,
authorizes the imposition 6f penalties based on a daily standard for continuous
violations. The evidence here established that the drilling fine pollution occurred
on two days. The oil pollution was cbserved on six days. Since the statute

clearly contamplates the division of’i:enﬁlties for initial discharges and continuous
violations, we think it is appropriate to break down the assessment of any penalties
here into an assessment of a penalty for the initial discharges of drilling fines
énd 0il plus an assessment of daily penalties for the additional five days on which

drilling fines and/or oil were discharging from the site.

B. Regulation §102.4.
Section 102.4 of the Rules and Regulations of DER provides:

"All earth-moving activities within this Coammorwealth shall be
conducted in such a way as to prevent accelerated erosion and the
resulting sedimentation. To accamplish this, all persons engaged
in earth-moving activities shall design, implement, and maintain
erosion and sedimentation control measures which effectively pre-
vent accelerated erosion and sedimentation. These erosion and sedi-
mentation measures shall be described in a plan set forth in §102.5
of this Title (relating to erosion and sedimentation control plan),
and shall be available at all times at the site of the activity.

The Department or its designee may, at their discretion, require

this plan to be filed with the Department or its designee."

Earth-moving activity is defined in §102.1 as "Any construction or other
activity which disturbs the surface of the land including, but not limited to,
excavations, embankments, land development, subdivision development, mineral extraction,

and the moving, depositing, or storing of ‘soil;‘ rock, or earth”,

. In this case there was a violation of §102.4 of the Regulations in that
earth-moving activity (clearing, grading and embankment) was required for the prepara-
tion of the site and no erosion control plan was developed or maintained at the site.
Although the site was prepared for Defendant Federal by an independent contractor,

* for reasons discussed below, we conclude that Federal must be held responsible for

this violation. Defendant Joyce, however, cannot be held responsible because as

~194-



the driller of the well it cannot be described as a person engaged in earth-moving

activities within the meaning of the Regulatians.

Defendant Federal's argument that the 0il and Gas Division of DER did not
begin notifying operators of the reguirements for erosion control plans before
March of 1974, does not excuse Federal fram compliance with those regulations which
were adopted in September of 1972. 25 Pa. Code §102.1 et seq. (relating to earth-
moving activities) duly adopted and published in accordance with the provisions of
the Commormwealth Documents lLaw, Act of July 31,\ 1968, P. L. 769, No. 240, as amended,
45 P. S. §1101 ¢t seq. (1974-1975) sup.). Thus, §504 of the Act regarding constructive
notice of documents published in acéordance with its provisions appiies to Federal.
Ignorantia legis non excusat Federal, therefore, cannot escape its duty with regard
to the aforementioned regulation by relying on the notice fram the 0Oil and Gas
Division of DER, approximately 1-1/2 years after the adoption and pramulgation of

these regulations in the Pennsylvania Code.

While tﬁe failure to develop an erosion control plan by Federal may not
have been willfull, nevertheless, within the context of this case it was a signifi-
cant violation of the rules and regulations of DER relating to erosion control.

The location and construction of the entrance road and the bulldozing away of vegeta-
tion on the site were a major contributing cause to the discharges fram the drilling
site J.nto Buck Lick Run. The failure to take reasonable erosion control measures

on the part of Federal 0il and Gas as required under the regulations cannot be
excused by the fact that heavy rains occurred during this period. Had erosion
ocontrol measures been taken, perhaps the heavy rains may have been a circumstance

to be taken into consideration in mitigaticn of ¢ivil penalty assessments but that is

not the case before us.

Defendants arque as to both counts in the camplaint for civil penalties
that their actions in connection with .ﬁhe discharges were not willful and that,
therefore, they cannot be assessed civil penalties. Their position assumes that
intent is an element of a violation of the Clean Streams Law, supra. Clearly,
Defendants are wrong in their contention in this regard. As we said in Township of
Pleasant v. Commomwealth of Pennsylvania, Department of Environmental Resources,

EHB Docket No. 73-352-CP-C (issued March 14, 1975):

"Because of the manner in which the discharge in this matter
took place, a guastion has arisen as to whether such was a discharge.
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by Defendant municipality in violation of the Clean Streams Law,

supra. It is clear that the discharge was not intentional as

that term is understood in the law. However, nothing in the Clean

Streams law predicates a violation thereof on the intention of
party. Moreover, in Commomwealth v. Sonmeborn 164 Pa. Superior

any

Ct. 493, 66 A.2d 584 (1949) violations of the Clean Streams Law,

supra, Were characterized as malum prohibitum, O as.to render

wholly immaterial a party's intent in connection with a violation

of that act.”

Moreover, §605 of The Clean Streams law, supra, authorizes the imposition
of civil penalties regardless of the fact that the violation may not have been willful,

The element of willfulness is only to be taken into account in determining the

amount of a civil penalty.

I To what extent are Federal and Joyce jointly and severally liable for

any penalties that may be assessed?

Defendant Federal claims £hat it may not be held responsible for the
discharges of oil and drilling fines from the site for the reason that the cause of
such discharges was not an activity or operation conducted by Federal or its employees.
The fact that the activities causing the discharges were those ofi an independent
contractor, dece, is not sufficient under the circumstances of this case to relieve
Federal of its basic responsibility to comply withThe Clean Streams law, supra.

The issue is the nature of the duty which Federal had with regard to the discharges

of oil and drilling fines.

As lessee under a lease for the exploration and exploitation of the gas
rights on the Onofrio tract, Defendant Federal had such control over the surface of
the leased land as would enable it to exercise its rights under the lease. Generally,
the lessee of an 0il and gas lease may occupy so much of the surface as is reasonably
necessary for the purpose of extracting the gas or oil contemplated by the lease.

38 aM JUR 2d, Gas and 0il, §115. As a lawful occupier of the surface of the land
subject to the oil and gas lease, the lessee would appear to have those duties with
regard-to the surface of the land which generally attached to those who lawfully
occupy the surface. Therefore, inasmuch as a violation of §307 of The Clean Streams
Law, supra, does not require a specific intent, we are of the opinion that Joyce and
Federal are jointly and severally liable for the discharges of oil and drilling fines
fram the site of the gas well operation.
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With regard to the failure to develop and implement an erosion control
plan, it is apparent that this was not the responsibility of Joyce. Joyce was not
"a person engaged in earthmoving activities" within the contemplation of 25 Pa. Code
§102.1 ¢t seq. and, therefore, cannot be charged with the violation of the regulations

prevailing to develop and implement an erosion control plan.

ITI. What is the appropriate amount of civil penalties to be assessed for the

proven violations?

Section 605 of Tne Clean Streams Law bmwdes that in assessing the
amount of a civil penalty, the Board shall consider "the willfulness of the violation,
damage or injury to the waters of the Cammonwealth or their ﬁses, cost of restoration,
and other relevant factors". In this case it is clear that there were discharges of
drilling fines and o0il fram Defendant's drilling site into Buck Lick Run and that
there was some damage to Buck Lick Run as a result. The amount of the damage,
however, has not been shown to be great or, for that matter, calculable. We may
take judicial notice that a trout stream requires a very high degree of water quality
to support its population, See e.g.,lGRAD, TREATISE ON ENVIRONMENTAL IAW, Volume I,
§3.01, p. 3-18. The evidence here showed only minimal damage to fishin the stream.
The significant hamm fram the discharges was to the macroinvertebrate aquatic¢ popu- -
lation in Buck Lick Run below the entrance to the unnamed tributary, which was
severely reduced by what one aquatic biologist thought was "a catastrophic shock
to the organisms"”. The harm that this could be expected to result in (aside from
the damage to the -aquatic life itself) was the loss of food for trout in the stream
and hence the probable curtailment of fish production and fishing in the affected
area for a period of at least a year. Tests taken in August of 1974 showed that the
water quality in Buck Lick Run below the entrance of the unnamed tributary was
normal and that the aquatic population at tl';at location, while still reduced, had
recovered by 28.9% since November of 1973. No evidence of an actual effect on

fishing in the area was shown.

. It did not appear ti‘:at the initial discharges were the result of any
willful action on the part of the Defendants. The leakage of ‘oil fram the macthery
and drilling fines fram the sump were clearly accidental. In the case of the drilling
fines the Defendants did take remedial action within a relatively short time.

The fact that the Defendants did not take steps to control the erosion and discharge

of oil once they had been asked to do so is some evidence of willfulness.
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In United States Steel Corporation v, Department of Environmental Resources,
supra, the Court emphasized the obligation of the Board to articulate the basis for
civil penalties in assessing such penalties. In this case no evidence that would
serve as a basis for measuring the damage to Buck Lick Run was presented. No cost
of restoration was demonstrated by the Cammonwealth-—apparently because no remedial
action was undertaken by either the Department or the Fish Commission, The representa-
tive of the Fish Cammission in his report accampanying the penalty payment in January
of 1974 characterized the pollution as "light" and indicated that the damage to
the stream was "unknown", The imposition of ma;:mum penalties, as the Commonwealth
requests, is clearly inappropriate in a case like this where the demonstrated harm
was not great, no cost of restoration was shown, the initial violations were not
willful and a penalty has already been paid to the Fish Commnission, which is the

agency most concerned with damage to trout streams.

We are mindful, however, that the imposition of civil penalties also
functions as a deterrent. Recognizing the need. to protect the trout streams of the
Cammonwealth and to discourage even minimal pollution of them, we feel the violations
here require the imposition of civil penalties if for no other purpose than to
remind the Defendants and others engaged in the well drilling business that they must
take all necessary and diligent precautions to assure that their activities do not
result in any discharges into the waters of the Commonwealth., Accordingly, basing
its determination solely on the deterrent value of the penalties, the Board assesses
penalties in this case as follows: $1,000.00 for the initial discharges of industrial
wastes under Count One of the Complaint, plus $100.00 per day for the continuous
discharges of drilling fines and/or observed oil on November 19, 20, 23, 24 and 25,
1973, or a total of $1,500.00 to be assesséd against Federal and Joyce jointly and
severally; $1,000.00 for failure to maintain an Erosion Control Plan under Count

Two to be assessed against Federal individually.

CONCIUSIONS OF LAW

1. The Board has jurisdiction over the subject matter of this case and

the parties before it.

‘2. Drilling fines are industrial wastes within themeaning of The Clean

Streams Law.
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3. One who occupies land as a lessee for the purpose of extracting
oil or gas from the subsurface of the land cannot avoid liability for discharges
in violaticn of the Clean Streams Iaw on the ground that the discharges were

caused by an independent contractor.

4. Defendants Federal and Joyce violated §§301 of the Clean Streams Law
by discharging industrial wastes—namely drilling fines and oil--into the waters of
the Camornwealth while drilling Federal's gas well prospect in Corydon Township, |
McKean County, Pennsylvania, in the period beu;een Noverber 17 and November 25, 1973.

5. Defendants Federal and Joyce are jointly liable under §605 of the
‘Clean Streams ILaw for allowing the discharges of oil and drilling fines from the

site to cantinue.

6. Defendant Federal violated §102.4 of the Rules and Regulations of the
Department by not designing, implementing or maintaining a plan to prevent erosion

and sedimentation at its gas well drilling site.

7. Considering all the factors set forth in §605 of The Clean Streams Law,
the legal and proper assessment of civil Ipenalties for violation of §§301, 307 and
605 of the Clean Streams Law in this case is $1,000.00 for the initial discharges and
$100.00 per day or a total of $500.00 for the days on which the discharges were

continuing, to be assessed against Defendants Federal and Joyce jointly and severally.

8. Considering all of the factors to be considered under §605 of The
Clean Streams Law, the legal and proper assessment of civil penalties for violation
of Regulation §102.4 of the Rules and Regulations of the Department is §1,000.00 to

be assessed against Federal individually.

ORDER

AND NOW, this 1lst day of July, 1975, in accordance with §605 of The
Clean Streams law, Act of June 22, 1937, P. L. 1987, as amended>35 P. S. §690.1
et seq., civil penalties are assessed against Defendants Federal Oil and Gas
Company and Joyce Pipeline Company, jointly and severally in the amount of $1,500.00

and against Defendant Federal individually in the amount of $1,000.00,

.
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This amount is due and payable into The Clean Water Fund immediately.
The Prothonotaries of Allegheny and McKean Counties are hereby ordered to enter
these penalties as liens against any private property of the aforesaid Deferdants
with interest at the rate of 6% per annum fram the date hereof. No costs may be

assessed upon the Comorwealth for entry of the lien on the docket.

ENVIRONMENTAL HEARTNG BQARD

0 e )

PAUL E. WATERS
Chairman

Je22) K Aoy

: JCSEPH L. COHEN
Member

‘ 2 Leverrrdd

Y: JOANNE R. DENWORTH
Member

DATED: July 1, 1975.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

AUDREY R. BENNET AND JOHN P. TOTH and

PAMETA B. TOTH, his wife Docket No. 74-235-C

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES

and WESTERN PENNSYLVANIA WATER COMPANY,

Intervenor
: ADJUDICATION

By Joseph L. Cohen, Member, July 18, 1975

This matter is before the Board on the appeal of Audrey R. Bennet and
John P. Toth and Pamela B. Toth, his wife, fram the action of the Pennsylvania
Department of Environmental Resources (hereinafter DER) in denying Appellant approval
to install and operate a prefabricated chemical treémmt facility to treat sewage
collected fram approximately 112 homes to be construéted on a tract: of land which
they own in Franklin Township, Washington County, Pennsylvania. The proposed
treatment faéility would discharge treated sewage effluent into a stream called
"Crystal Run" which flowed into a reservoir maintained by Western Pennsylvania
Water. Campany (hereinafter Intervenor) serving as a source of public water supply

to the area of Washington, Pennsylvania.

At the termination of a hearing in this matter held on February 25, 1975,
in room 1202 of the Kossman Building, Forbes at Stanwix Street, Pittsburgh, Pennsylvania,
Intervenor, joined by DER, moved to dismiss this appeal on the basis that Appellants
failed to sustain their burden of proving their entitlement to a permit to
install and operate the proposed chemical treatment facility. In consideration of
the motion in light of the evidence adducéd at the hearing and the briefs of the

parties submitted subsequent thereto, we enter the following:

FINDINGS OF FACT

1. Appellants are Audrey R. Bennet and John P. Toth and Pamela B. Toth,
his wife, owners of a certain tract of real estate in North Franklin Township,

Washington County, Pennsylvania.
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2. Appellee is DER, the agency of the Commorwealth charged with the
administration and enforcement of the Clean Streams Iaw, Act of June 22, 1937, P. L.

1987, as amended, 35 P. S. §690.1 et seg.-

3. Intervenor is Western Pennsylvania Water Campany which maintains
a reservoir on Crystal Run which serves as a source of public water supply for the

area of Washington, Pennsylvania.

4, Appellants acquired their real estate in North Franklin Township in
1973 with the intention of subdividing the same into approximately 112 residential
lots. After having ascertained that sewerage facilities would not be available to
serve the isubdivision for a considerable period of time, Appellant proposed to
install andb operate a prefabricated chemical treatment plant which would treat the
sewage fram the residences proposed to be built in the subdivision and discharge
the treated effluent at a point on Crystal Run upstream of Intervenor's reservoir
nurber 3 which served as a source of public water supply for the area of Washington,

Pennsylvania.

5. The proposed sewage treatment facility of Appellants was intended
as an interim facility to serve Appellants' subdivision until such time as public

~ sewerage facilities were available to the subdivision.

6. On two separate occasions Appellants,. through their engineer, John

Mudroch, submitted to DER an application for the proposed chemical sewage treatment
facility, but each time the application was returned by the Department because of
- the 1aé1'< of conformity with formal requirements of DER with regard to application

sukmissions.

7. Subsequent to the submission of the applications by Appellants, it
became apparent to DER that the proposed point of discharge of Appellants' treat-
ment facility would be upstream of reservoir number 3 of Intervenor in active use
as a source of public water supply for the Washington, Pennsylvania, area.

For a time, although DER knew of the existénce of the impoundment, it was not fully

aware that it was in use as a source of a public water supply.

8. Appellants' proposed prefabricated chemical treatment facility would
not produce a quality of effluent which DER would permit to be discharged into an
impounded area as evidencedby DER's letter to Appellant's engineer of Decamber 17,

1973, which reads, in relevant part:
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"In order to meet the Water Quality Criteria established for
Chartiers Creek and to protect the downstream reservoir, the effluent
fram this treatment plant must meet the following discharge standards:

"l. The 5-day BOD shall not exceed 10 mg/l.

"2. Total suspended solids shall not exceed 10 mg/l.

"3, Ammonia nitrogen shall not exceed 1.5 mg/l as N.

"4. Total phosphorus shall not exceed 0.5 mg/l as P.

"5, Dissolved oxygen shall equal or exceed 5 mg/l.

"The treatment process you proposed in the PEF does not appear
adequate to meet the limit for phosphorus.

"Furthermore, before we can approve this project, we would need some
indication fram Western Pennsylvania Water Campany that they would have
no cbjections to this discharge entering their reservoir."
9. Not only would the quality of the effluent fram the proposed plant
not meet DER's requirements with regard to impoundments generally, but the effluent
would not meet DER's requirements for a high degree of treatment necessary to protect

an effluen;; being discharged into a source of a public water supply reservoir.

10, The pérties to this proceeding stipulated that,even though Appellants :
did not submit to DER a formal application suitable for review by DER, that DER
would deny an application for such a treatment plant as Appellants proposed for the
reason that its effluent would be unsuitai:le for discharge into a source of public

water supply.

DISCUSSION

Appellants purchased a tract of land in North Franklin Township, Washington
County,- Pe;msylvania, with the intention of subdividing thé real estate and erecting
approximately 112 hames thereon. Inasmuch as public sewerage facilities were not
available to service the subdivision, Appellants proposed to install a prefabricated
chemical treatment facility which would treat the domestic wastes fram the subdivision
and discharge a treated effluent to Crystal Run, a stream which flows into reservoir .
number 3 of Intervenor. After Appellants filed an application for a waste discharge
permit with DER for its proposed sewage treatment facility, it became evident that
reservoir nunber 3 was in use as a source of public water supply to Washington,
. Pennsylvania, and the surrounding area, Intervenor, Western Pennsylvania Water Company,
informed DER of its s&ong opposition to the proposed treatment facility discharging
upstream of its water supply reservoir. After extended discussions between DEﬁ and
Appellants' engineer,‘ John Mudroch, DER i_ndic.ated to Mr. Mudroch that the proposed

treatment facility would not meet DER's requirements. Mr. Mudroch indicated that he
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would sukmit to DER an amended application which would contain plans for a proposed
treatment facility which would meet the reguirements of DER with regard to effluent
dlscharges into streams which serve as a source of public water supply. Mr. Mudroch,

however, never submitted such amended application to DER.

While the state of the record is unclear as to whether DER had before it
an application from Appellants for a prefabricated chemical treatment facility to
. serve its subdivision, nevertheless, it has been stipulated that the parties desire
a ruling as to the propriety of DER not approving the original submission of
Appellants' application for a permit to install and operate the proposed treatment
facility with a point of discharge to erstal Run upstream of Intervenor's reservoir
number 3. Also, the parties have agreed that this matter should be treated as if
all the formalities of the application process have been completed, even though this
is cont.rax:y to fact, so that the substantive issue as to whether a treatment facility
such as Appellants propose should be permifted to discharge its effluent to a stream

which is the source of a public water supply can be determined.

Article V of the Clean Streams lLaw, supra, authorizes DER to protect sources

of public water supply from pollution. Section 501 of that Act provides:

"In addition to the powers and authority hereinbefore granted,
power and authority is hereby conferred upon the board, after due
notice and public hearing, to make, adopt, promilgate, and enforce
reasonable orders and requlations for the protection of any source
of water, approved by the Camnissioner of Health or the Department
of Health, for present or future supply to the public, and prohibiting
the pollution of any such source of water, so approved, rendering
the same inimical or injurious to the public health or objectionable

., for public water supply purposes.”

Among the variety of public interests sought to be protected by the
Clean Streams Law, suprag, surely the protection of public water sui:)ply is among the !
most important. Safe and potable drinking water has been one of the major concerns

in the public health field for a long time. Article V of the Clean Streams Law,

supra; recognizes this as a high priority.

On Novarber 6, 1974, DER further explained to Appellants' attorney

the reason for its disapproval of the proposed treatment facility as follows:

"This letter is to supplement my Octcber 2, 1974 letter
to you giving our final decision on the proposed sewage treat-
ment plant to serve the Auburn Greens Development. I will
attempt to clarify the factors that went into the decision to
disapprove this project.
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"First, we did not require the consent of the Western Pennsyl-
vania Water Company before acting on this proposal. We did, however,
consider the water company's, and through it, the public's interests
in reviewing your proposal. .

"The water company reviewed your engineer's proposal for sewerage
service to this development and felt that it would jeopardize the water
of their No. 3 reserwoir, rendering it unsafe as a public water supply.

"We concurred with the water company in this respect. The proposal
fram your engineer did not even meet our minimum requirements, such as
phosphate removal, for a discharge to impounded bodies of water in
general, let alone meeting the requirements for discharge to a source of
public drinking water.

"In addition, before a discharge permit could be issued, North
Franklin Township would have to revise its official sewerage plan
to include a treatment plant at this location, under Section 91.31 of
the Department's rules and regulations. To this date, this revision
has not taken place."” ’

This letter was in further explanation for the reasons for disapproval
contained in the departmental corresppndence with Appellants' counsel under date of
October 2, 1974. Treating the letters of October 2 and November 6, 1974, together
as the action of the Department in refusing A_ppellants' application and the stated
reasons therefor, our task is to determine from the record whether Appellants have

met their burden of showing the impropriety of DER's action.

As we have recently said in Compass Coal Company, Inec. v. Commomwealth of
Pennsylvanita, Department of Envirommental Resources and City of DuBois. (issued May 16,
1975) , EHB Docket No. 72-190:

"It is a fundamental principle of administrative law that where a
statute confers discretion upon an agency to take certain actions,
those actions will not be set aside unless they constitute either a
manifest abuse of discretion or an arbitrary exercise of agency duties.
F. & T. Construction Co. v. Department of Environmental Resources, 6
Commonwealth Ct. 59, 293 A.2d 138 (1972); Sierra Club v, Sanitary Water
Board, 3 Commorwealth Ct. 110, 281 A.2d 256 (1971). Moreover, as is
stated in 1 P. L. E., Administrative Law and Procedure, §29:

" ' . . . the power vested in an officer or agency to
grant a license, permit, or other authorization, carri
with it the power to exercise a reasonable discretion in
granting or refusing it.' (Footnote cmitted).

"It is clear that the stated reasons for the denial of the permit
are consistent with the cbjectives of the Clean Streams Law, supra, and,
to that extent, they are reasonable. They relate to deficiencies in
the application of Appellant which, iftrue , would adversely affect the
interests sought to be protected by the law itself had the permit been
issued. Inasmuch as the reasons for denial of Appellant's permit are
reasonable in light of the Clean Streams Law, supra, we must now consider
what the Appellant's burden of proof is in this matter and whether it has
met its burden. ’

. "In administrative proceedings, the burden is upon the applicant
to show his or its entitlement to the thing claimed. See: 2 AM. JUR.
2d, Administrative Iaw, §391; accord: Jones, et al v. Zoning Hearing
Board, et al, 7 Camonwealth Ct. 284, 298 A.2d 664 (1972); F. & T.
Construction Co. v. DER, supra.
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Section 21.42 of the Rules of Practice and Procedure before the Board
clearly follows these general principles of administrative law by placing the
burden upon Appellants in those cases in which the appeal is from the denial of a

permit.

It is clear that Appellants have rot met their burden. The original
submission of plans to DER by Appellants' engineer, John Mudroch, was on the basis of
incarp;ete information supplied to him by McCall and Associates who were retained
by Appellants to implement the proposed installation. (R. 71). McCall and Associates
retained Mr. Mudroch to perform the engineei‘ing necessary to submit an application .
to DER., (Ibid.). McCall and Associates supplied Mr. Mudroch with a portion of the
United States geological survey topographical map which Mr. Mudroch was to use in
the preparation of plans for the proposed treatment facility. The portion of the
map supplied to Mr. Mudroch did not reveal the existence of Intervenor's reservoir
nurber 3. (Ibid.). Mr. Mudroch, who never visited the site on which the plant was
proposed to be located (R. 72), designed the treatment facility without reference

to the reservoir. (R. 72).

Appellants, through Mr. Mudmch, admit that the proposed treatment facility
effluent would not meet the requirements of DER for discharges into impounded waters.
(R. 86-89). Appellants never submitted an amended plan to DER for its review for
the reason that they believed DER would not approve such an amended plan as they

had in mind. (R. 75).

The Board is in the ancmalous position of passing upon an application for
a prefabricated chemical treatment facility which was designed for stream conditions
other than those which actually exist. Inasmuch as this is the case, and Appellants'
proposal does not meet the requirements for effluents to be discharged into Crystal
Run upstream of Intervenor's reservoir, we are constrained to uphold DER's action in

refusing to approve Appellants' proposal.

Inasmuch as the reoord is bereft of any submission to DER subsequent to
Appellants' original proposal, thls Board cannot pass upon actions which DER has not
taken for the reason that Appellants have not submitted any revised plan other than

that which DER rejected. Clearly, this Board cannot fashion a plan on behalf of
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Appellants for submission to DER which would be designed to meet DER's requirements.

Apart fram the fact that the Board is not authorized or professionally competent to : i
do so, it is Appellants' responsibility either to submit a plan which meets DER |
requirements or to show that the plan it submitted was improperly rejected. Inasmuch

as Appellants offered no evidence whatsoever on either of these issues, it cannot

prevail in these proceedlngs

The Board was impressed with the testimony of Joseph Lagnese, Professional
Engineer and expert in sewage treatment facility design, who appeared before the
Board as its witness. Mr. Lagnese's testimony was extremely helpful in setting forth
the context in which the present case arose and in setting forth the deficiencies

in Appellants' proposal.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and the subject matter

of this proceeding.

2. An applicant for a permit to discharge treated sewage effluent into
waters of the Camonwealth has the burden of proving its entitlement to such permit

where DER has denied the application.

3. Where an application is made for the construction and operation of a
sewage treatment facility to discharge treated wastes into a particular stream,
the application is properly denied where the planned facility upon which the applica-

tion is predicated is not suitable to the stream conditions as they actually exist.

4. Where no evidence is introduced to controvert an assertion by DER
that the treated sewage effluent from a proposed treatment facility will be inimical
to a source of public water supply, the party carrying the burden has not shown that

DER's judgment is arbitrary, capricious, or unreascnable.

5. Appellants have not met their burden of proof necessary to establish
that DER's action jn refusing to approve their proposed sewage treatment facility

was improper.
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ORDER

AND NOW, this 18th day of July , 1975, the action of DER in refusing to
approve Appellants' proposed treatment facility is hereby sustained and the appeal
is hereby dismissed.

ENVIRONMENTAL HEARING BOARD

2 e )=

PAUL E. WATERS
Chairman

BY ‘UOSEPE L.COHEN

Mexber

“Stsaos £ Lewsrrid
JCANNE R. DENWORTH
Member

DATED: July 18, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building

First Floor Annex

112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

0y

In the Matter of:

ANDREW D. and DORRIS B. BULKLEY ) Docket No. 73-414-C

\

BUCKS COUNTY DEPARTMENT OF HEALTH

and THOMAS E. STRINGER, CHARLES A. BINGLER,
AND PIEASANT VAILEY ENTERPRISES, t/a
IEISURE ACRES, Intervenors

ADJUDICATION

By Joseph L. Cohen, Member, July 18, 1975

This matter is before the Board on an appeal by Andrew D. Bulkldy, M.D. and
Dorris B. Bulkley, his wife, (hereinafter Appellants) fram the action of the Bucks
County Department of Health (hereinafter Appellee) in granting Thamas E. Stringer,
Charles A. Bingler and Pleasant Valley Enterprises, t/a Leisure Acres (hereinafter
Intervenors) a permit to install on~lot sewage facil;{ties in connection with the

develomment of a tract of land in Buckingham Township, Bucks County, Pemnsylvania.

On May 17, 1974, Intervenors filed a Motion to Dismiss alleging that this
Board lacks jurisdiction to hear the appeal in this matter because it was not timely
filed and, in the alternative that this Board lacks jurisdiction to pass upon four of
the nine reasons Appellants have advancedin their appeal. On October 5, 1974, Intervenors'
Motion® to Dismiss was denied. Subsequent to the disposition of the Motion to Dismiss,
hearings on this matter were held on Octcber 17 and 18, 1974. Appellants filed their
proposed findings of fact, conclusions of law and briefs in support thereof on March 6,
1975, while In&wenors filed their proposed findings of fact, conclusions of law and
supporting briefs on January 2, 1975. Appellee, Bucks County Department of Health

filed no documents of this nature.

On the basis of the foregoing proceedings, we enter the following Adjudica-

tion: : .
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FINDINGS OF FACT

1. Appellants are Andrew D. Bulkley , M.D. and Dorris B. Bulkley, his
wife, who reside on Spring Valley Road, Buckingham Township, Bucks County, Pennsylvania,

with a mailing address of R. D. 3, Doylestown.

2.1 Appellee is the Bucks County Department of Health, a county department
of health organized under the provisions of the Local Health Administration lLaw, Act of
August 24, 1951, P. L. 1304, as amended, 16 P. S. §12001 et seq.; and authorized to
issue permits for on-lot sewage disposal systems pursuant to the provisions of the
Pennsylvania Sewage Facilities Act, Act of Janmuary 24, 1966, P. L. 1535, as amended,

35 P. S. §750.1 et seq.

3. Intervenors are Thomas E. Stringer, Charles A. Bingler and Pleasant Valley
Enterprises, t/a ILeisure Acres, developers of a tract of land of approximately 15.619
acres bounded on the northwest by Spring Valley Road, on the southwest by Appellants®

property, on the southeast and northeast portions by several other residential properties.

4. There are no public sewerage facilities available to Intervenors' tract °
of land nor to the residences immediately adjacent thereto,

5. With respect to their tract of land in Buckingham Township, Intervenors
submitted a subdivision plan to the Township calling for a 12 lot subdivision.
However, the Township finally approved a subdivision plan for this land calling for

11 residential lots, each of which is at least 1 acre in area.

6. Iots numbered 1 to 7 in the subdivision plan approved by the Township
are at the same location and are the same size as the same numbered lots on the original
subdivision plan containing 12 lots. However, lot No. 8 in the amended subdivision
plan comprises Lots 8 and 9 of the oi'iginal plan. New Lot Nos. 9, 10 and 11 were

formerly Lots mumbered 10, 11 and 12, respectively,
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7. With regard to the original plan of 12 lots, Intervenors submitted an
application to the Bucks County Department of Health to install on each lot an on-lot
sewage disposal system. Permits responsive to these applications were issued on
July 31, 1973. After the subdivision plan was amended to contain only 11 lots, new
applications for these lots were submitted to the Bucks County Department of Health.

Permits with regard to these new applications were issued October 16, 1973.

8. The subsequent applications for Lots numbered 1 through 8, inclusive,
contained the same information as the prior applications made with regard to these
lots. The applications with regard to Lot Nos. 9, 10 and 11 contained the same infor-
mation as the prior applications regarding Iots 10, 11 and 12, respectively. Each
new application proposed to install the on-lot sewage disposal system in a different
portion of the lot than.was proposed in the original application. Nevertheless,
the new permits were issued without ma.k.mg any new determination with respect to the
. adequacy of the proposed new location to renovate the septic tank effluent. The new
app]icat,jtpns were issued based solely upon the information:supplied in the old appli-
cations.

9. The h)fox;nation supplied by Intervenors on all its applications for
permits was in response to the information.requested by the applicéti.on. Intervenors

did not supply information which was knowingly false.

©10. Of all the applications filed and permits issued, all but those relative
to Lots numbered 7 and 8 were for seepage pits to be used in connection with the septic
system. On Lots 7 and 8, however, the applications called for and the permits granted

were t:orA seepage beds to renovate the effluent fram the septic tanks.

11. - Although the Soil Conservation Study Map shows the entire site is Lansdale
"silt loam soil, actual inspections of the site indicated that the soil types- varied.
Iot. Nos. 4, 5, 6, 7 and 11 conformto traditional Lansdale silt loam soil. A transitional
soil zone appears in Lot Nos, 1, 2, 3 and 10. On Lots No., 8 and 9 the soil type is
highly variable and contains properties normally associated with Bowmansville, Reading-
ton or Penn Lansdale. Additionally, the soil on those lots further contain properties

normally associated with the characteristics of ILansdale silt loam.

12 Because of the variability of the soil, only tests performed in the
vicinity of the intended sewage disposal system can have any validity with regard to
the adequacy of the leabhing areas properly to :remvate the sewage effluent fram the
septic tank,
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13. There is no credible evidence on the record in this matter such as
to indicate whether the testing done on applications for permits first issued is
sufficient to justify their utilization in respect to the subsequent applications on

the same lot.

14. Although the requlations adopted by DER under the Pennsylvania Sewage
Facilities Act, Act of January 24, 1966, P.‘ L. 1535, as amended, 35 P. S, §750.1 et
seq., in effect on Octcber 16, 1973, did not expressly provide for seepage pits, the
regulations of the Bucks County Department of Health did specifically provide for -

seepage pits under certain specified conditions.

15. Although the permits in this matter were issued on October 16, 1973,
when Appellants on October 26, 1973, sought to examine the permits at the office of
the Bucks County Department of Health, they were informed that no permits were issued
with regard to the leisure Acres subdivision, However, on or about November 9, 1973,
Mr. Boyle of the Bucks County Department of Health informed counsel for Appellant that
the permits had in fact been issued. The failure of the Bucks County Department of
Health to inform Appellants of the issuance of the permit when Appellants first
made inquiries on October 26, 1973, misled Appellants into believing that no permits

were issued.

DISCUSSION

Intervenors assert that this Board lacks jurisdiction to hear this matter
for the reason that this appeal has been filed more than 30 days after the permits in
question were issued. In this regard we adhere to our former rulingof August 5,
1974, :anhich we denied Intervenors' Motion to Dismiss, Moreover, irrespec~
tive of the reasors set forth in support of our denial of Intervenors' Motion to Dismiss,
the elements that allow for the filing of an appeal, nune pro tunc, are present in this
case. When Appellants inquired of the Bucks County Department of Health on October 26,
1973, tendays after the issuance of the permits in question, they were informed that

the permits had not been issued. Had they so not been misinformed, Appellants could have
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filed their appeal within the requisite time limit. It was only after two weeks
had elapsed, that the Bucks County Department of Health informed Appellants' counsel
that the permits were actually issued on October 16, 1973. Such conduct on the part
of Bucks County Department of Health is sufficient to grant an appeal, nune pro tuna.
See Anthony v. Sanitary Water Board 178 Pa. Super. 78. 113 A.2d 152 (1955), and

cases cited therein.

At the conclusion of Appellants' case, Intervenors moved to dismiss the
appeal alleging that Appellants' failed to sustain their burden of proof. Under
§21.42 of the Rules of Practice and Procedure before the Board, the burden of proof
is upon Appellants to show that the permits in question were improperly issued.

In order to determine the propriety of Intervenors' motion we must look to the reason
stated in the appeal and the evidence produced on behalf of Appellants. Appellants
have stated the following reasons for their appeali;

"1. Pércolati.on tests are outdated.

"2, Maps and pemmits inconsistent.

"3. Soils not suitable; tests inadequate.

"4, Original percolation tests not near proposed septic systems.
"5. Prdbable interference with proposed and existing water supply.
"6. Insufficient volume in sedimentation pit.

"7. Insufficient design data for sedimentation pit. No cross-
section of sedimentation pit.

"8. No provision for alternate septic system in case of failure
of original system.

"9. Other questions to be studied and added."

Although Appellants alleged that the percolation tests performed were
outdated, they presented no evidence to show by what standard the tests could be
considered to be outdated. Presumably, there was rb-change in the character of
the soils on the subdivision which would render such tests invalid. Inasmuch as
Appellants have mot cited us any standard by which the tests could be judged outdated,
we can only speculate on this issue. Thus, Appellants have not met their burden in

this regard.

We are constrained to agree with Intervenors that the fact that the
subdivision maps and the permit are inconsistent is of no consequence. The issue
is not whether the peJEmit's correspond with th.e subdivision map but whether the applica-
tions for the permits properly identify the location of the proposed sewage disposal
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system. Thus, even if this allegation is true, it has no significance in this

matter.

Appellants sought through their expert, geologist Edwin F. Beemer, Jr.,
to show that the soils on the entire subdivision tract were unsuitable for on-lot
disposal of sewage. While Mr. Beemer undoubtedly has a great expertise in the field
of geology, his testimony only proves that where he dug holes his observations were
different fram those of the Bucks County Department of Health personnel who dug holes
elsewhere. We are of the opinion that such evidence does not prove that the informa-
tion with regard to the actions of the county are erroneous. This is even more the

case where the soil is as variable as Mr. Beemer so conclusively demonstrated.

Appellants have not sustained their burden of proving allegations 3, 5, 6,
7 and 8 set forth in their notice of appeal. Thus, with regard to the majority of the
reasons for appeal, we would be inclined to grant the motion to dismiss were it not
for the allegation that the original percolation tests were not performed near the
proposed septic systems. On that issue, we are of the opinion that Appellants have

sustained their burder and, therefore, we.do.not grant the motion to dismiss,

Appellants' Exhibit No. 3 conclusively establishes that two sets of pemmit
applications were made, one set in May of 1973 and one set sometime later. The first
set of applications were made in connection with the initial subdivision plan which
consisted of 12 lots, Permits were issuéd on 12 of these lots originally. When the
plan for the subdivision was altered to include only 1l lots Intervenor submitted 11
new applications. Although the applications for lots 1 through 11 corresponded to
lots 1 to 8 and 10 to 12 under the old plan, the location of the septic system on
each lot in the new application was different fram what it had been for the same lots
on the prior applications. Nevertheless, there were no new tests made in connection
with the new applications. The work sheets of the Bucks County Department of Health
pertaining to the applications indicated, for the most part, that the new permits were

issued on the basis of the information and tests made in connection with the old permits.

The Bucks County Department of Health adopted rules and regulations relative
to on-lot sewage disposal systems and minimum technical standards governing such systems.
It is clear from these technical standards that percolation tests are to be made in

the area of the proposed absorption site. See §8.2(1) of the Bucks County technical
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standards. To the extent, therefore, that Bucks County Department of Health failed
to conduct percolation tests on the new application prior to issuing a permit in
response thereto, it failed to abide by its own requlations and technical standards.
Thus, the permits were improperly issued for the reason that no new percolation

tests were made at the location of the proposed new seepage pits or beds.

The necessity for taking percolation tests at the place where the seepage
area is proposed to be located is to determine the renovative capacity of the soils
at that spot. This, especially, must be done where the characteristics of the soil
in question are so variable. The rather perfunctory nature with which the Bucks
County Department of Health treated the second set of applicatiors cannot be condoned.
It has the responsibility to carry out those provisions of the Pennsylvania Sewage
Facilities Act, supra, i‘elative to the issuance of permits in Bucks County. As a public
health agency, Appellee should have been as much concerned with adherence to proper

standards-as it was, apparently in this case, to facilitate the purposes of Intervenors.

In Committee to Preserve Mill Creek v. Secretary of Health, 3 Pa. Common—

wealth Ct. 200, 281 A.2d 468 (1971), Camonwealth Court said:

"We have included above a verbatim rendering of portions

of the appellants' appeal to the Secretary. Our purpose was to
indicate that most of the grounds relied upon would not justify

. relief if proved, and hopefully thereby to avoid the flood of
appeals anticipated by the Secretary. The appellants' interest
entitled to the protection by appeal is that the facility to be
constructed on their neighbor's lot be installed in accordance
with official standards. That the application may be inartful,
or that appellants were not consulted by the County Health Depart-
ment, or that the percolation tests are inconsistent with a govern-—
ment soil survey, or that appellants are of the opinion that the
grant of the permit will result in''grave danger to health and
welfare of swrrounding landowners and the cammnity at large,'
accord the appellants no standing. Their allegations that the
permit as granted is contrary to standards of the Department
and inconsistent with the application, do." (3 Pa. Cammorwealth
Ct. at 207-208).

We are of the opinion that the failureof Bucks County Department of Health
to ascertain the renovative capacity of the soils at the precise location of the

seepage areas in these applications amounts to a failure not only to adhere to its

own rules, regulations and standards, but also those of DER.

Appellants belatedly raised the issue that under DER regulations in
effect at the time the permits herein were issued did not permit seepage pits to be
utilized as a method of renovating effluent from septic tanks. Because we have decided

this matter on another issue and because this question was not raised in Appellants'
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notice of appeal or their pre-hearing memorandum filed with the Board, we decline

to rule on this contention. Moreover, inasmuch as the Pennsylvania Sewage Facilities
Act, supra, has been substantially amended and DER has issued new requlations under
these amendments, we are of the opinion that a ruling on this question would serve

no useful purpose at this time.

CONCLUSIONS OF IAW

1. This Board has jurisdiction over the parties and the subject matter

of this proceeding.

2. Appellants have met their burden of showing that the second set of

permits issued to Intervenors were j.upropefly issued.

3. Tests of the renovative capacity of soils to accamodate septic tank

effluent must be made at the place where the seepage area is to be located.

4. It was improper for Bucks County Department of Health to grant
Intervenors' permits for on-lot sewage disposal systems where no percolation tests

were performed on the seepage areas proposed in the application.

ORDER

AND NOW, this 18th day of July, 1975, the actions of the Bucks County
Department of Health on October 16, 1973, in issuing pemmits for on-lot sewage disposal
systems with respect to Iots numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11 are hereby
set aside and the appeal of Andrew D. and Dorris B, Bulkley, Appellants, is hereby
sustained.

ENVIRONMENTAL, HEARING BOARD

O———Q« Ct.\).m\"

PAUL E. WATERS
Chairman

Sror2) L Ghoy

BY:V JOSEPH I.. COHEN
* Member

~Stsere ¥ Boviirritd

JOEXNE R. DENWORTH
Member

DATED:  July. 18, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

QOUNTY COMMISSIONERS
OF DELAWARE COUNTY

Docket No. 74-261-D

v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Joanne R, Dermorth, Mewber , July 18, 1975
.This case grows out of an air pollution abatement order issued by the

Department of Environmental Resources (hereinafter Department) to the County
Cammissioners of Delaware County on March 21, 1971. After appeal of that order
followed by negotiations between the Departﬁent and the County and revisions
of the Departments Regulations governing air pollution, that order was withdrawn
" and the County applied for, and on January 3, 1973, was granted a temporary vari-
ance fran'émbient air quality standarcis under chapter 141 of the Department's
Regulations. The variance, which was not appealed by the County, called for
the installation of air pollution controls at the County's three incinerators
that would result in compliance with ambient air quality standards by December 31,
1974. In August of 1973, the County by letter to the Department requested an
extension "of the implementation schedule set forth in the variance". The letter
did not give a date by which compliance would be accamplished. In the next year
and more during which the Department and the County were in communication
concerning the County's air pollution control program, the Department on several
occasions informed the County that the extension reqﬁest could not be acted upon
unless a plan and a time schedule for campliance were submitted. Because the
requested information was not submitted, the Department denied the County's
request for an extension of its variance by letter dated November 7, 1974. The
County appealed that denial. )

The Departtrént has moved to dismiss the County's appeal on the ground
that since the request for an extension of the variance did not camply with the
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Department's Regulations, it could not be granted as a matter of law. An
arqurent on the motion was held before the Board en bane on June 16, 1975,
The facts here, on this state of the record, are somewhat difficult

to penetrate,  The original variance order directed the County to file a detailed
plan for reduction of emissions at its incinerators by July 2, 1973, to submit
copies of purchase orders for the necessary equipment by August 1, 1973, and to
begin, by Novarber 1, 1973, the construction necessary for compliance. None of
Ithese i'equirarents of the variance order were met by the County. The County
asserts, however, that though it may have been slow, it is making an effort'to‘
camply, as attested by the fact that it has had its consultant prepare a detailed
study proposing alternative systems of solid waste management for the County.
Apparently the County has not yet finally determined what its solid waste management
plan will be, but it may adopt a plan that will use landfills for solid waste
disposal and phase out two of its three incinerators, thus ending the need for
air pollution control at those incinerators., Its adoption of this plan or any
other, however, depends on the aiaproval of the plan by the County's constituent
mmicipalities. The County argues that it is or was "inpossible" for it to submit
a compliance schedule since it could not know when a management plan would be
adopted by the municipalities. The County also asserts that it put out specifi-
cations for bids on air pollution control equipment (not until January, 1975, it
“should be noted) for its Number 1 incinerator (which would be retained under any
of its solid waste management plan proposals), but that no bids were received and

it was therefore "impossible" for it to coamply with the terms of the variance.

"' Under Section 13.5 of the Air Pollution Control Act, Act of January
8, 1960, P.L. 2119, §4013.5 (a), the Department is authorized to grant "temporary
variances" upon such terms and conditions as Regulations adopt;ed by the Envi-
romrental Quality Board shall prescribe. The statute makes no ment_ion of renewals
of variances, but it does not appear to us, and it is not asserted by the County,
tﬁat the Regulations with regard to variances and renewals of variances are
unauthorized or unreasonablé. Thus, for prta_seﬁt purposes, campliance with Chapter
141 of the Rules and Requlations of the Department, 25 Pa. Code Chapter 41, et seq., -

is essential to the grant of a variance or a renewal of a variance.

The Department cites several ways in which the requested extension here
failed to camply with the Regulations. First, it claims that the Cotmtiz asked in
effect for an indefinite extension, and point;s out that under Section 141.4 (a) of
the Regulations the Department has no power to grant a renewal of a variance for more

than one two year period. Regulation §141.4 provides:
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" (a) Any temporary variance granted pursuant to
this Chapter shall be granted for a period of time not
to exceed three (3) years, and may be renewed for only
one (1), additional period of time not to exceed the
period of time for which the variance was originally
granted or two (2) years, whichever is shorter.

" (b) A petition for the renewal of a temporary-

variance shall be submitted to the Department at least

sixty (60) days prior to the expiration of the period

for which the variance was originally granted, and shall

camply with the requirements of § 141.11 of this Title

(relating to filing petitions for variances)."

Although we agree (and so does the County) that the Department can only grant a
two year renewal, we do not think the fact that the County did not specify a two-
year extension in its letter of request meant that the Department could not grant
any renewal, Although Section 141.4 describes the powers of the Department with
regard to terms of variances and renewals of variances, it does not prescribe the
requirements for the contents of requests for variances or renewals.

The more substantive deficiency in the request was the failure to comply
with Regulation 141,11 governing the contents of petitions requesting variances or
extensiohs of variances. See Regulation §141.4 (b), supra. The County's request
for an extension consisted simply of a short two paragraph letter stating that,
since thé future of incineration also depended on adoption of a solid waste
management plan, the County wanted an extension for implementation of the air
pollution. control plan at its incinerators "until such time as the management

plan has been approved and it is determined that incineration will in fact,

continue to be utilized.” The County argues that it did not submit a petition
because it was simply asking for an extension of time to implement the plan
submitted in its prior petition for a variance. While the County

may be entitled to rely on the prior petition for many of the facts supporting
its requested extension, we think that §141.4 (b) and §141.11 require at the
least the suhnission of a plan and time schedule for campliance in connection
with the request in accordance with the following sections of §141.11:

" (5) A detailed plan setting forth all steps the
petitioner proposes to take to reduce emissions to

a level permitted by this Article, including a sched-
ule indicating the dates upon which each intermediate
step would be completed, and the date upon which full
campliance with the standards and requirements of this
Article would be achieved.

" (6) The reasons why the petitioner feels full
campliance with the standards and requirements of
this Article cannot be attained at any time prior
to the date of full compliance set forﬂq in the
plan of the petitioner."
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Under section 141.2 the Department is required to grant a variance only if it
finds the following: AN

"(1) Such action will not pfevent or interfere
with the attairment or maintenance of any ambient air
quality standard contained in this Article within the
time prescribed for the attairmment of such ambient air
quality standard by the Clean Air Act.

"(2) The quantity and level of emissions fram the
source at the expiration of the temporary variance are
likely to camply with the applicable standards of this
Article.

"(3) Such action is reasonable considering the
toxicity and other effects of such emissions on the:

public health, safety and welfare, the meteorclogical
factors affecting the dispersion of the emissions, —---
the land use. characteristics of the areas affected
by the emissions, efforts taken by the petitioner to
canply with those orders and regulations of the
Department which were in effect prior to the effective
date of this Chapter and which are related to those
contaminants which are the subject of the petition,
the status of campliance of the petitioner, and any
other relevant factors."

The County argues - on literal rather than logical érounds - that this section
applies only to initial grants of variances, not renewals. But we think that

the Department must consider these policies and goals in acting on any requested.
deviation from the air pollution standards, whether by variance or renewal of a
variance, and that it is impossible for the Department to consider whether these
standards will be met in connection with a renewal if tﬁe applicant does not submit
a plan-and time schedule in accordance with Section 141.11.1‘

Whatever the facts may be here, we think that the Department cannot
operate in a vacuum and grant an extension of a variance where no plan or schedule
for compliance have been submitted either under the terms of the original varianqe
or in connection with the requested extension. While it may be that the County
is having difficulties getting agreement on a plan and even that the Department
is well aware of those difficulties, the Department cannot grant an extension
of a variance unless the substantive requirements of the Regulations governing

variances are complied with.

As an additional ground for dismissal the Department points out that the

County did not camply with the requirements of Regulation Section 141.12 and

1. Note that §13.5 of the Air Pollution Control Act, supra, which authorizes the
grant of temporary variances under Regulations to be adopted provides:

", ..Such rules and regulations shall not authorize the grant
of a variance which will prevent or interfere with the attain-
ment or maintenance of any ambient air quality standard imposed
by Federal law within the time prescribed by such law for the
attainment of such standard.”
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141.13, which require the publication of notice by applicants for variances or
"petitions for renewals of variances". The County has no excuse for this failure
other than its belief that if the Department were really concerned with these
technicalities it should have mentioned this deficiency prior to the filing of

a motion to dismiss. While a petitioner cannot rely on the Department to tell
it what it must do to camply with the Requlations, we are inclined, consonant

with our .resolution of thé major issue as discussed below, to give the County

time to cure this defect.

The problem here is clearly one of timing. The County is working on
solving its air pollution control problems in connection with its sblid waste
management problems, but it apparently is or was not yet at the point of deciding
on or implementing a plan that was to have resulted in canpliance by December
31, 1974, under the temms of its initial variance. We. think that under
ordinary circumstances this appeal would have to be dismissed because,under Chapter
141 of the Regulations, the Department simply does not have authority as a
matter of law to grant a renewal of a variance where no plan or schedule for
campliance with air pollution control standards has been submitted. We are,
‘however, mindful of the practical difficulties that a political entity faces
in.developing a plan that requires the approval of a number of constituent
municipalities and mindful also that the time limits set by the Department may
have beenh neérly "impossible" to meet under such circumstances. Further, we
are unclear as to whether or not the County now has a finalized plan it could
submit, -and we feel that the obligation of this Board, which is quasi-judicial
in nature, is to encourage campliance with the environmental laws rather than
to adhere to strict rules of non-suit. Therefore, we will give the County 45
days to perfect its renewal request by submitting a plan and schedule to the
Department and camplying with the filing and notice requirements of §141.12
and §141.13. If the County does take the necessary action to perfect its
reques{:, the Department can then act upon the subniésion as it sees fit, and
if the County is dissatisfied with the Department's action, an appeal will
lie to this Board. As we interpret Regulation 141.41 (a), the Department
cannot grant an extension of the variance beyond Decerber 31, 1976. If the
County does not, within 45 days from the date of this Order, certify to this
Md that it has submitted to the Department‘an air pollution control plan
and schedule for campliance and has camplied with the requirements of §141.12

and §141.13, its present appeal will be dismissed.
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As we are disposing of this matter on the ground of noncompliance
with the Regulations, we do not deem it necessary to rule on the Department's

other grounds for dismissal.
ORDER

AND NOW, this 18th day of July, 1975, it is hereby ordered that
the Appellant shall have forty-five (45) days (or until Monday, September
1, 1975) to perfect its request fér a renewal of its variance by camplying
with the requiremefxts of‘Regulat:Ai.ons 141.11, 141.12 and 141.13 in conformity
with this opinion. If within that time, the Appellant does not certify to

this Board that it has taken such action, its appeal will be dismissed.

ENVIRONMENTAL HEARING BOARD

0 o )me

PAUL E. WATERS

Boged Gl

JOSEPH L. CCHEN

Member
X Levenrrtd
BY: JOANNE R. DENWORTH
Member

DATED: July 18, 1975
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- COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

DOLORES M. GONDOS, APPELIANT, and
MRS. MARY BOENAR, INTERVENOR ) Docket No. 73-421-B

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES .
AND U, S. STEEL CORPORATION, INTERVENOR ’

ADJUDICATION

BY THE BOARD, July 24, 1975.

This case involves three appeals fram the grant by the Department
of Envirommental Resources (hereafter, Department) of three permits to U.S.
Steel Corporation (hereafter, U.S. Steel) for it to operate a disposal area
for washing plant reject material in Carroll Township, Washington County,
Pennsylvania. The Appellants are Dolores M. éondos' and Mrs. Mary Bobnar
(hereafter, collectively Appellant ). The three appeals were from the grant
of each- 6f these permits, and were consolidated under the above caption and
docket number. All three appeals are adjudicated herein;---

The Hearing Examiner in this case was Dr. Robert Broughton, former
Chairman of the Board. His proposed adjudication is adopted by the Board with

several modifications.,

FINDINGS OF FACT

(1) The three permits the grant of which was appealed from were:
(1) A "Permit for Coal Refuse Area", permit No. 50065, issued Sept@ber 20, 1973;
(2) A Water Quality Pefmit, No. 6373204, issued November 21, 1973; and (3) A
Water Obstructions Act Permit, for two dams across an unnamed tributary of Pidgeon
Creek, No. 6373602, issued-November 19, 1973.

(2) Separate appeals were taken from the grant of each of theée permits,
which appeals were consolidated under the above caption.

(3) At the trial, Appellants on the first day did not appear. Able
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counsel for Appellants did appear, and requested a continuance on the ‘gr.,ounds
that he had been retained only oné week: previously, and was unable to prepare
adequately., This was opposed on the grounds that a prior hearing had already
been continued at Appellants' request, and that they should have sought counsel
earlier, and that a number of witnesses were already present, at same expense,
on that day. Upon U.S. Steel offering to assume the burden of going forward, at
least for that hearing day, the continuance was denied.

(4) The permits in question are for a "coal mine refuse disposal area",
the refuse in question being material that is sorted out and rejected by the
coal washer associated with U.S. Steel's Maple Creek 'Mi_ne in Carroll, Fallowfield,
and Nottingham Townships, Washington County, Pennsylvania. » |

(5) The present refuse area, which has been used in the past by U.S.
Steel, being inadequate for future needs, U.S. Steel sc‘Jught permits for a new
area during 1973. This was at a time when the Department was in the process of
developing regulations governing coal mine refuse disposal areas Mer the Solid
Waste Management Act, Act of July 31, 1968, P.L. 788, No. 241.

(6) U.S. Steel's permit applications for a new disposal area for the
Maple Creek Mine became a test case or comparison model for the development of
such regulations for two reasons: (i) because of the congruence in time, and
(ii) because the Department regarded the existing disposal area as being as
close to a model operation as existed in Pemnsylvania.

(7) The Department did consider alternative methods and locations for
disposal,——specifically_soine nearby--abandoned strip mines, and redeposition in
the mine, and concluded "in the last analysis that if coal was to be mined at this

mine, that they would have to put the coal refuse where U.S, Steel proposed it."

(8) No evidence was introduced tending to show that the issuance of
any of the permits was in violation of any applicable regulations or statutes govern—-*
incj the Department, includihg Article I, Section 27 of the Constitution of Permsylvania.
Such evidence as was introduced relative to these matters tended to show that all
such regqulations, statutes and constitutional provisions were (and would be)

complied with.
DISCUSSION

Appellants raise three arguments in-support of their position that

the Department abused its discretion in granting the permits at issue:
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(1) The permits were issued in violation of §91.26(a) of the
Requlations of the Department, because U.S. Steel was in violation of sState
environmental standards at its Clairton Coke Works in Allegheny County.

(2) The activities permitted would be in violation of the Zoning
Ordinance of Carroll Township.

(3) The permits were issued without following the procedures re-
quired of the Camorwealth as trustee of Pennsylvania's public natural re=
sources under Article I, Section 27 of the Constitution of Pennsylvania.

We will take these in order,

Section 91.26 (a) applies in temms only to require that a (water)
waste discharge permit be denied if the applicant for such a waste disc.harge
permit is discharging wastewater in violation of an order or reguirement
(including presumably a regulation or permit corxiition)‘ of the Department,l
There may even be sane question whether §91.26 (a) was intendc to apply to
situations where it is another plant of the applicant that is in violationm,
although there does not appear to be any reason to so limit it. Noncamwpliance
at any plant may be some indication of inability or unwillingness, or same

carbination thereof, of the plant operator to camply. The hypothesis behind
§ 91.26(a) seems to be that noncompliance not only may be, but. is evidence of

such inability and/or urwillingness. To the extent that urwillingness is the
reasan and problems at different plants are similar, noncompliance at cne plant
will be relevant to the Department's belief that campliance is less likely to
came about at another plant.

It is true that noncompliance with envirormental regu;l.atibns other
than those dealing with water would also be relevant, to the extent that such
noncompliance was due to urwillingness. The regulation, however, is limited
to consideration of noncampliance with water pollution standards, Furthemmore,
to the extent that such violation might be considered apart from the regulatory

provision, § 91.26(a), the one cited instance of violation of air pollution

standards, at U.S. Steel's Clairton Cokeworks, was not shown to have been due to

lsection 91.26(a) provides as follows:

When considering applications caming before it, the

Departmentshall take notice of the failure of the appli-

- cant to comply with any of its prior requirements or
orders respecting sewerage or industrial waste disposal
and shall consider the application favorably only if, in
its opinion, there are sufficient extenuating reasons for
the failure or if the public interest as affected by the
proposed project warrants favorable action, in which
case the Department shall include suitable conditions re~
specting compliance with its unfullfilled requirements
in any pe_rmlt': which it may authorize.
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an urwillingness to comply. (The opinions of Commormwealth Cou::'t:-2 and of the
Allegheny County Court of Common Pleas>, of which w;a were requested to take
judicial notice, were not conclusive on this point.)

We hold that neither the letter nor the spirit of § 91.26(a) was
shown to have been viclated in this case by the issuance of the permits in
question,

(2) It is clear that, at the time the permits in question were
issued, the usé of the land in question for a coal mine refuse disposal area
would have been in violation of the Carroll Township Zoning Ordinance?. we
ére convinced, however, that that does not_ invalidate the permits . _

The Department is not in the bﬁsiness of enforcing local zoniﬁg
oﬂhmces. The Department is required, as a trustee of the public natural
resources of the Commorwealth, to consider and take into account specifically
the environmental factors required by Article I, Section 27 of the Constitution of
Pennsylvanias. The requirement that it act as the trustee may at times mean
that the Department refuses to permit (or, as in Fox v. Commorealth® to aid
by providing public capital facilities for) activities that could be permitted
by local zoning ordinances, or at other times that the Department permits ‘
activities that would be in violation of local zoning ordinances., The latter
is what the Department did in this case. The Department may, and at times,
should consider local zoning ordinances in deciding whether an activity is
environmentally harmful; however, where the Department has studied the

envirommental impact of a particular activity, in compliance with its con-

2commomveal th v, United States Steel Corporation, 15 Pa. Commorwealth Ct. 184,
A.2d (1974).

3commomsealth of Pennsylvania and County of Allegheny v. United States Steel
Corporation, No. 1550 April Term 1972, Equity.

4he Ordinance and Map admitted into evidence as Appellant's Exhibits D and
C, respectively, show the area in question as being mostly in an "Agriculture”
zone, with a portion being in a "Conservation" zone, “Neither, as defined in the
Ordinance, includes anything like a coal mine refuse disposal area as a permitted
use, . :

SArticle 1, Section 27 provides as follows:

"Natural resources and the public estate

Section 27. The people have a right to clean air,
pure wgter, and to the preservation of the natural, scenic,
historic and esthetic values of the environment. Penn-
sylvania's public natural resources are the camon
property of all the people, including generations yet to come,
As trugtee.of these resources, the Camnorwealth shall conserve
and maintain them for the benefit of all the people."

®:.H.B. Docket No. 73-078 (Issued May 16, 1974).
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trolling statutes and Article I, Section 27, arnd has concluded reasonably that a
permit should be granted, it is not bound to deny the permit because the activ-
ity is not permitted by a local zoning ordinance.’

(3) Although the Department is not bound by local zoning ordinances,
the Department must thoroughly consider whether the full range of values pro—
tected by envirormental protection statutes‘ and by Article I, Section 27 of the
Constitution of Pennsylvania will be adversely affected by the Permit in question.
Payne v. Kassab, 1l Commornwealth Ct. 14, 312 A.2d 46 (1973), Bucks County
Commissioners v, Peﬁnsyll{zmia Public Utility Commission, 11 Pa. Camorwealth Ct.

487, 313 A.2d 185 (1973), Fox v. Commovwealth, supra.

Commorwealth Court, in Payne v. Kassab, 11 Pa. Camorwealth Ct. at
29-30, 312 A.2d at 94, stated a threefold test for determining whether the
Cammorwealth has met its duty under the Constitution:
"... (1) Was there compliance with all applicablé
statutes and regqulations relevant to the protection of

the Commormwealth's public natural resources?

"(2) Does the record demonstrate a reasonable effort.
to reduce the envirormental incursion to a minimmm?

"(3) Does the environmental harm which will result

fram the challenged decision or action so clearly

outweigh the benefits to be derived therefrcm that

to proceed further would be an abuse of discretion?"

In addlt_lon, in Fox v. Commonwealth, supra,this Board specified, in connection
with the problem there before it (which was samewhat different fram the problem -
at issue in Payne v. Kassab, supra) that a reasonable trustee should, in eval-
uating a particular use of a particularly valuable resource, cénsider alter-
native uses.

- In this case there was no testimony (as there was in Fox) that the
area in question had special value as, e.g., a rare ecosystem, existing or
potential park, or significant recreational area. Mr. Elias E. Nickman,
regional solid waste coordinator for the Department, called by U.S. Steel

as a witness, did testify, however, that the Department considered alternative

7unless the relevant ordinance allows, or is changed (or a vériance issued)
to allow, the activity in question, then that act1v1ty will presumably not take
place. Oompllance or noncampliance with the zom_ng ordinance, however, is not

the Department's responsibility.
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ways of disposing of the refuse material. All of them were either inadequate
or appeared to the Department to create more problems than the one in question.
The Department's conclusion was that,if coal mining were to take place at all
at this location, this area would have to be used.

In addition the testimony indicated that the tests laid down by
Commorwealth Court were very adequately met: First, the Department did con-
sider all applicable environmental control statutes, and determined that they
would be complied with. Second, the record does indicate an effort to reduce
envirommental incursion to a minimm. Third, there was no specific or
generalized environmental harm, or risk of such harm, proved which we could
say cutweighs the benefits of the action to any extent,

While we can certainly sympathize with the fact that no one wants
a coal mine refuse disposal area to locate right next tc‘> them, we must look
primarily to the broader interests of the commnity, both with respect to
environmental impact, and with respect to the social and economic impact
of an action of the Department. Here, a potential for environmental harm
clearly exists; but the Department took numerous precautions, and was satis-
fied that that potential harm would not become actual. It is the Department's
responsibility to make exactly such judgements relative to the whole range
of permits it is authorized to issue.

There was no indication, here, that the Department was wrong, much

less that it had abused its discretion.

CONCLUSIONS OF LAW

(1) The Board has jurisdiction over the subject matter of this

appeal ard over the parties before it.

(2) The Department did not abuse its discretion, under any law
or statute of the Camorwealth, in granting the permits here at issue.

(3) The Department is not precluded, under § 91.26 of its.
requlations from grantipg the permits here in question.

(4) The Department is not precludea from validly granting the
permits here in question because at the time of issuance the actix}ity
contemplated by those permiﬁs would have been inviolation of the municipal

zoning ordinance governing the use of the land involved.
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ORDER

AND NOW, this 24th day of July » 1975, the action of the
Department in the above captioned case is affirmed and the within appeal is

dismissed.

ENVIRONMENTAL HEARING BOARD

P . cd-&

PALL E. WATERS
Chairman

DATED: July 24, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

DERKE G. PORTER, Appellant
and MISS CLARA VANDERSLICE for ,
CONCERNED TAXPAYERS OF COLUMBIA COUNTY Docket No.  74-205-W

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
COLUMBIA COUNTY SOLID WASTE AUTHORITY, et al

ADJUDICATION

By Paul E. Waters, Chairman--July 31, 1975

This matter cames before the Board as an appeal from the approval by
the Department of Environmental Resources, hereinafter DER, given to the Columbia
County Solid Waste Authority, hereinafter Authority, to open and operate a land-
£ill in Mt. Pleasant Township. Appellants, Deake G. Porter and Clara Vanderslice,
are citizens of the county who oppose the landfill not only for environmental
reasons, over which we have jurisdiction, but for a myriad of reasons over which
this Board has no control. A supersedeas was requested early in this lengthy pro—

ceeding, and was denied for reasons outlined hereinafter.

FINDINGS OF FACT

1. Permit $#100924 for construction of a solid waste disposal facility
was issued to the Columbia County Solid Waste Authority on June 15, 1973, by DER
in response to a detailed application including required phase I and II module
submissions.

2. The landfill authorized pursuant to that permit was inspected by
DER on August 16, 1974, and approved for operation which began on August 19, 1974.

3. The inspection revealed that the leachate collection pipe was
connected to the holding ;:anks and that an agreement had been entered into w1th

the Bloomsburg Sewer Authority to treat the leachate and that a pump was present
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on the site for recirculating the leachate.

4. DER approved the use of two 1,000 gallon asphalt lined con-
crete holding tanks as an interim leachate collection faéility instead of the
original ponds called for in the applicat.i.oh.

5. The contract with the Bloamsburg Authority was never carried out
because of capacity limitations of the planﬁ.

6. The Authority is presentiy recycling the liquid accumilation
coming from the landfill although no substantial amount of leachate was ex-
pected in the beginning months of operation.

7. After the plans were approved, the Authority made many altera-
tions in the construction and intended operation plans, same of these were ap-
proved by DER but it appears that same did not receiv.e prior approval.

8.. The single most important change was made as to the type of liner
which was to be uséd to cover the landfill site before any refuse cells were
deposited. Although not the subject of testimony, we infer that either DER,
the Authority or both, did not deem it safe to rely upon the soil alone to pro-
tect the waters of the Comonwealth from degredation.

9. The uncertainty which seems to have permeated this operation fram
the very beginning, was accentuated by a last minute change in liner material--
fram an. asphalt membrane over a sand base to an asphalt cement spray known as
AC—20,l made on the very day it was to be put in placé.

10. The Authority made extensive efforts to obtain a site for solid

waste disposal which would meet the requirements of DER.
DISCUSSION

This controversy has called forth the very best efforts in tempera-
ment, patience, legal skill and perception. The long, drawn out hearings covering
many months and hundreds of pages of testimony brought personal attacks and
aspersions cast upon the Hearing Examiner, his integrity and knowledge of the

law, by one not an officer of the Court, having been admitted to practice law

- 1. What we have referred to as a liner is a sub~base with a small amount of
AC-20 and 2 inches of concrete base known as amiesite, sprayed with hot as-
phalt material at the amount of 1-1/2 gallons per square yard, which hardens in-
to an impervious area over the landfill site. On top of this the refuse is

- then placed in bulk loads, compacted by a large piece of machinery and then a
layer of earth placed on top of it again campacted before another "cell" of re-~
fuse is placed on top of that.
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before no bar in this State. The clearest difference we have in this matter with
the Appellants, is our honest belief that no matter what decisions we make, We~
could be in'error. This is a possibility never once considered by them, as they
denied their own fallibility, by assuming that any disagreement with their position

arose from corrupt motives.

The Solid Waste Management Act, Act of July 31, 1968, P. L. 788 No. 241
has as its primary purpose to bring control to the activity of collecting and dis~
posing of: refuse throughout the Cammonwealth. Because of the nature of solid
waste and its long range ability in landfills to create a by-product known as
leachate, which is a pollutant, The Clean Streams Law, Act of June 22, 1937, P. L.
1987, as amended, 35 P, S. 691.1, et seq., must be read in conjunction with it,
to resolve the many issues raised by this appeal. II'I addition, the Constitution
of Pennsylvania, Article I, Section 27 now provides:

"The people have a right to
clean air, pure water, and to the
preservation of the natural, scenic,
historic and esthetic values of the
environment. Pennsylvania's public
natural resources are the common
property of all the people, in-
cluding generations yet to come.

As trustee of these resources, the

Commonwealth shall conserve and
maintain them for the benefit of the

people.”
This is the legal basis upon which the appeal must sit if it is to be success-
ful. Much of the "testimony" which was offered, and I use the term loosely,
was totally unrelated to the above indicated provisions as we are given to under—
stand them. We consistently rejected statements regarding the cost of the land~
£ill and the outrage thereby caused to the taxpayers. It is ‘true that the Solid
Waste Management Act, supra, refers to "econamic loss"2 aé one item which the
Act was intended to prevent. Although there is same question as to whether this
language refers to the cost to taxpayers in cbtaining a landfill, as opposed to

e~

2. Solid Waste Management Act, Act of July 31, 1968, P. L. 788, 35 P. S. §6002:

"It is hereby determined and declared as a matter of legislative
finding that, since improper and inadequate solid waste practices create
public health hazards, environmental pollution and sconomic loss, it is
the purpose of this act to: .

"(1l) Establish and maintain a cooperative state and local pro-
gram of planning and technical ard financial assistance for camprehen-
sive solid waste management; .

"(2) Utilize, wherever feasible and desirable, the capabilities of
private enterprise in accamplishing the desired cbjectives of an effec-
“tive solid waste management program; and

) "(3) Require permits for the operation of processing and disposal
systems.”
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loss due to disposal methods used where there is no permitted solid waste
system, we believe that issue to be outside of our jurisdiction. DER is not
authorized to refuse the grant of a permit based on the cost of the project.

The only State funds authorized in the Act are to be used for planning, and

not the purchase or maintenance of a solid waste disposal area.3 This leads

us to the conclusion that, inasmuch as DER has no authorization to grant or
refuse. a permit based on the cost involved, which it does not pay in any event,
this Board cannot review actions of DER based on that consideration. This is
not to say that honest, hard ‘korkj_.ng taxpaying citizens have no remedy when un-
scrupulous public officials fraudulently divert funds as alleged by Appellants
in this case. Clearly, they do have a remedy, criminally by bringing the infor-
mation to the attention of the District Attorney and the Justice Department,
civilly, by actions to recover public funds and, findlly, the very cornerstone of
our system of govermment, the ballot, can be used to remove fram office those
unfit to serve. We say all of this having said it many times before during the
hearing, only because for some reason Appellants could not or would not believe
it when orally cammunicated. Perhaps the written word will help. In any event,

it will clearly permit a review of these legal conclusions on appea;l.4

DER has consistently maintained that the Board has no jurisdiction in
this case because there was no appea'l fram the issuance of the permit within 30
days of the June 15, 1973, date. Undoubtedly that would have been an appealable
action. The Authority, however, was notified by DER that the landfill for which
the permit had been issued could not begin operation unless and until CER made a
final inspection and consented to the operation. It would take a very narrow

construction, indeed, of the review power of this Board, to hold that when the

3. Solid Waste Management Act, Act of July 31, 1968, P.. L. 788, 35 P. S. §6012(a):

" (a). ‘@'he department is authorized to assist counties, municipalities,
and authorities by administering grants to pay up to fifty percent of the
costs of preparing official plans for solid waste management systems in
accordance with the requirements of this act and the rules, regulations
and §tandards adopted pursuant to this act, and for carrying out related
studies, surveys, investigations,inquiries, research and analyses."

4. Appellant argues that the Board has jurisdiction over fraud cases be-
cause DER has cited a case indicating that a late appeal can be accepted as
timely by the Board in the event that fraud prevented its timely filing. Of
course only the latter is good law but it shows vividly the truth of the old
saying that "a little knowledge is a dangerous thing”. This lack of under-
standing of the rules of law and their many exceptions caused this hearing to
take much longer because the Examiner, at every opportunity, tried to briefly
explain the legal implications of various aspects of the case, only to be
charged with bad intentions by those he sought to help.

-233-




representatives of DER went to the site, made a final inspection and authorized
the landfill to begin operation on August 16, 1974, that they took no "action"
reviewable by this Board.

The next, and more difficult question is: What is the scope of the
review based on the appeal filed on September 6, 1974? DER, again taking the
most conservative approach, argues that we are limited to consideration of only
those matters which occurred prior to the August 16, 1974, action., We do not
agree. This Board has on numerous occasions allowed DER to presént testimony as
to events occurring at a time after their action under attack, when that information
‘would support their original decision, See Joseph Rostosky d/b/a Joseph Rostosky
Coal Co. v. Commonwealth of Pennsylvania, Department of Envirommental Resources,
EHB Docket No. 73-178-C, (issued June 26, 1974). The'Comonwealth Court has re—

cently affirmed this procedure by saying:

"In cases such as this, we are not
required to review an administrative de- -
cision by DER which was rendered without
a due process hearing, because as we view
the Administrative Agency: Law and section
1921-A of the Code, when an appeal is
taken from DER to the Board, the Board is
required to conduct a hearing de novo
in accordance with the provisions of the
Administrative Agency Law. In cases such
as this, the Board is not an appellate
body with a limited scope of review at-
tempting to determine if DER's action
can be supported by the evidence received
at DER's factfinding hearing. The Board':
duty is to determine if DER's action can
be sustained or supported by the evidence
taken by the Board. If DER acts pursu-
ant to a mandatory provision of a statute
or requlation, then the only question be-
fore the Board is whether to uphold or
vacate DER's action. If, however, DER
acts with discretionary authority, then
the Board, based upon the record made be-
fore it, may substitute its discretion for
that of DER. See East Pennsboro Township
Authority v. Commorwealth of Pennsylvania,
Department of Environmental Resources,

Pa. Camonwealth Ct. _ ., 334

A.2d 798 (1975) and Rochez Bros.,
Ine. v. Commonwealth of Pennsyl-
vania, Department of Environmental
Resources, __ Pa. Carmmonwealth
Ct. , 334 A.2d 730 (1975).

DER's authority to attach terms
and conditions to the permit in
the instant case was obviously
discretionary and, therefore, the
Board could properly substitute its
discretion concerning the terms and
conditions for that of DER. ..."
Warren Sand & Gravel Co., Inc., et
.al v. Department of Environmental
Resources, 734, 735 C. D. 1974.)

[}

f234‘



In this case we perceive no reason to treat the parties any differently than

the proverbial goose and gander. We extended a broad scope hearing to Appellants
in line with the above decisions with the belief that, if it was shown that the
landfill should not have been authorized to open, or if conditions should now

be added to limit that authorization, this Board is properly called upon to take
corrective action. It goes v;zithout saying, that there must, nevertheless, be
sare logical end to this reviewing process.5 The Board must not slip fraom
adjudication into administration. It is the Authority and not DER or this Board

which must finally operate the landfill.

One other procedural matter deserves comment before we further discuss
the substantive issues of this appeal. Appellant filed a notice of appeal making
many éllegations. No answer was filed by either DER or the Authority and Appellant
argues that this is a clear violation of Pa. Code Title 25, §21.18, the Board's
own procedural rules. The language relied upon requires that dn answer be filed
to—-"a camplaint, new matter, petitions or motions”. There are two problems with
Appellants' argument. First, the notice of appeal is not ipcluded in any of the
named pleadings. Secondly, as to the supersedeas, which is a petition, the burden
of proof would remain upon Appellant in any event if the simple device of denying
all allegations, was resorted to by DER and/or the Authority. Any allegations
ma.de, in which either adverse party concurred, could and presumably would have
been s£ipulated to on. any number of the occasions on which they specifically re-
fused to do so. In short, there has been no prejud_{ce to Appellant, and thése
procedural rules are designed, after all, only to insure fairness and order in

Board proceedings.

5. Appellant Porter, filed a document on April 18, 1975, entitled "4 New
Appeal against Operation of a Landfill in Continuing Violation of the Solid
Waste Management Act and The Pennsylvania Code, or Brief in Support of a Peti-
tion for Supersedeas. We have received and docketed this as a post-hearing
bi‘ief only, the time for any new appeals fram DER action having long since
elapsed. '
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The major issues raised by this appeal6 based on the length of time
devoted to. them by Appellant, are the plan revisions and the method by which

they were accamplished. The Solid Waste Management Act, Act of July 31, 1968,

P. L. 788, 35 P. S. §6007(d), requires:

"(d) Plans, designs and re-
levant data for the construction or
alteration of solid waste processing-
ard disposal facilities and the lo-
cation of solid waste processing and

disposal areas shall be prepared by
a registered professional engineer
and shall be submitted to the depart-
ment for approval prior to the con-
struction, alteration or operation
of such facility or area except when
food process wastes are used for
agricultural purposes in a manner which
will not create a public health
hazard or pollution of the air or
water.*

"Much has been made of the fact that there was no actual physical mark showing
written approval by DER of the permit application which was submitted and con~-

tained phase II module plans and specifications for the landfill. It is true
6. The unstated but underlying factor in this proceeding is the same. as
identified by the Court in Application of Borough of Carlisle for Approval to
Operate Solid Waste Imcinerator Plant, 25 Cumberland 16:
"There is also associated with these
concerns a sort of intangible feeling
that makes acceptance difficult. One
witness for the objectors gave it a
name: 'Adverse negative psychological
effect on the neighborhood.® In Wood v.
Town of Wilton, 240 A.2d 904, where
there was an action for an injunction
to restrain the town from using land for
a durp, the trial courts, in granting the
injunction, '({c)oncluded that the spector
of a 'town dump' blights the area with a
'black psychological overcast' which has a
depressing and deprecating effect on the
plaintiffs' properties.! After taking
accownt of the trial ocourt's finding as
quoted above, the Supreme Court of Con~
necticut said: ' (T)he finding discloses
that this fear of a 'town dump,' although
. real, has no basis of fact.' The court then
went on to say that the anticipation by the
plaintiffs of the possible consequences of
the defendant's proposed use of the pro—
perty can be characterized as a speculative
and intangible fear. The arpellate court
found instead that the disposal area for
garbage involved in this suit was ot a
garbage dump as such expression is us-
ually used, but is a sanitary landfill
garbage disposal operation, ~The tria]
court was reversed and the town's pro-
posed landfill was not enjoined."
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that formal written approval on the application itself would be an easily

understandable method of carrying out the program. The question, hdwever, is
whether that is the only acceptable way in which to proceed. We think not.
When a permit is issued, as it was here, on June 15, 1973, any question about
the action taken by DER as to the application suhbmitted by the Authority would

clearly be resolved. This would seem to be a statement of the cbvious.

There was convincing evidence as well as admissions that the plans
set forth in the original application, of which thé rhase II module was a part,
were changed significantly on a number of occasions. The Appellant dramatically
demonstrated a number of these revisions and same inconsistencies between what
was called for in the plans and what actually was done at the site.’ This
raises what I believe to be the key questibn which ran throughout this entire
proceeding. The Act specifically authorizes DER to revoke or suspend any permit
where the disposal facility is in violation of the Act or Department Re(_:;'cxlat.ions.8
It is clear fram the language of the Act that this power is not mandatory but
discreﬁionaxy. The question then becames, whether it is. an abuse of discretion...
for DER to fail to suspend or revoke a permit when actual violations of the Act
oécur. The only logical answer to this question is, that it all depends on the
"violation" in qugstion. If the legislature intended every and any violation,

regardless of magnitude, to call forth a suspension--or worse-—-it would have

7. Armcng the many items:

(@) The access road did not in all respects measure up to the re-
requirements of the plans and regulations.

(b) The refuse cells were often placed improperly.

(c) The type of lmer was changed at the last minute, when the in-
tended material was not available.

{d) The stock piles used for cover matierial were poorly utilized.

(e) A temporary recyclmg of leachate was embarked upon, r rather than
the original treatment plans. T

(f) The retaining walls (head walls) around drain pipe were not
properly maintained.

8. The Solid Waste Management Act, Act of July 31, 1968, P. L. 788, No. 241,
1968, as amended,35 P. S. §6007(e) provides:

(e} Any permit granted by the depart-
ment, as provided in this act, shall be re-
vocable or subject to suspension at any time
the department shall determine that the solid
waste processing or disposal facility or
area (i) is, or has been conducted in vio-
lation of this act of the rules, regqulations,
or standards adopted pursuant to the
act, or (ii) is creating a public
nuisance, or (iii) is creating a
health hazard, or (iv) adversely af-
fects the environmeht or econamic
developrent of the area.”
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said so. It would not have left the matter in the hands o% DER to decide. The
permit, where violationé occur, is merely "subject to-suspension" or "revocable"
i.e. subject to be revt;ked. It seems to us that the nature and extent of alleged
violations must be the criteria for determining whether and when the above power

is to be exercised.

The final logical step which Appellant is bound to take if he would
camplete the showing needed to move this Board to finding an abuse of discretion
is proof of some clear ’dange_r or actual harm to citizens or the environment. It
is heré, where thé Appeli;anté' evidence falls short. At this crucial point we are
urged9 to accept suspicions, fears, vague unsubstantiated possibilities and good

intentions in place of the missing facts.

The writer visited the site of this landfil}, and found that Fishing
Creek, a body of water which runs in close proximity to the landfill, does appear
to justify scme long range concern. The landfill sits on a lovely hill over-—
locking the scenic creek site. The asphalt liner (AC-20) used to line the land-
fill is intended to last indefinitely, and the expert- witnesses all agfeed that
any underground water supply would not be harmed so long as the liner did the
job for which it was put in place.  Still, this is not a procedu.fe with any proven
long range on-site efficiency record. We would expect that all of the laboratory
tests would be favorable, but they are still only tests, and candor dictates that
we call the installation of the liner at the landfill itself a test. The slope of the

land, pieces of liner that clearly did not remain in the g:l:oundl0 and appearance

9. Perhaps the word "badgered" would be more appropriate. The Appellants’
brief states: o C

! "Porter is certain that, even
if he had not proven that this Land-
£ill has created hazards to health
and pollution, and threatens much
greater hazards and pollution in the
future, the overwhelming evidence
that DER officials have engaged in a
conspiracy with appellee Authority to
allow contractors to steal hundreds
of thousands of dollars under color
of complying with Act 241 and Chapter
75 rules, required this Board to re-
voke this Landfill's Permit, if this
Board had any wish to continue to
pretend it has any interest in up-
holding Act 241."

10. Large pieces of the liner were presented as exhibits by Appellant and
Respondents claim this was all "excess", a defense easily made, but hard to
prove.
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around the edge of the liner of an unsightly seepage all lead me to a more

cautious appraisal. The uncertainty of just what the future holds with re-
gard to disposition of the leachate that is collected, and the effectiveness '

of the recycling program have all given me pause. The general maintenance of
the landfill and all of the uncertainty that seems to have been a part of this
project from the beginning up until now causes us to require same continuing

vigilance on the part of DER.

As a beginning point there must be continuing periodic sampling of
Fishing Creek before and after it passes the landfill site. We believe a
monitoring program is clearly called for by the facts of this case. We suspect
there may be no such thing as a perfect landfill, and we do not reach for that
utopia here. We do however believe that valusble information can be gained
fram the liner installation so that future decisions on tl{e use thereof in Pennsyl-
vania can be made more intelligently and, of course, eore importantly, so that
any problem which develops at ‘the site of this landfill are detected at an

early date so that any needed corrective measures can be taken.

There were a number of issues raised v;rhich deserve only brief final
cament, and others which we feel deserved none at all. The Appellant consis-
tently argued on behalf of the haulers aﬁd alluded to their dissatisfaction but,
curiously, none of them appeared as witnesses. We are free, under the law, to
draw certain conclusions from their absence-—and we did. Apparently there are
a mutber of other actions pending, both civil and criminal, which are related in
some way to this proceeding. This information came to our attention by various /
devices at the hearing and we merely repeat the irrelevancy as then stated. Ap-~
pellant argues that if there is an enforcement unit in DER this case should be
handled by it. The mandamus or equity actions needed to acca@lish the results
sought can be brought by the Secretary pursuant to the Solid Waste Management
Act, Act of July 31, 1968, 35 P. S. §6005(i) or §6013, but DER alone, must de-
cide whether it wants to institute such enforcement actions.

CONCLUSIONS OF LAW

1.  The Board has jurisdiction over the parties and subject matter
of this appeal.
2. DER properly issued a solid waste management permit to the Authority

on June 15, 1973. '
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3. The grant of permission by DER for the Authority to begin opefa—
tion on August 16, 1974, was an appealable action of DER.

4. The failure of the Authority to comply in‘a.:act &etail with every
letter of the Solid Waste Management Act, supra, and the Department's regulations
promilgated thereunder, does not autamatically require a suspension or revoca-
tion of a permit by DER.

5. DER did not abuse its discretion by allowing the Authority to be-.
gin operation on August 16, 1974, and no evidence presented at the hearing before
this Board would require a revocation or suspension of the permit.

6. There is enough uncertainty in the new liner process being used
by the Authority in close proximity to substantial waters of the Commonwealth, to
require continuous monitoring by both the Authority and DER in line with a de-

tailed and specific program to determine the efficacy of the liner.
ORDER

AND NOW, this 3lst day of July, 1975, the grant of Permit No. 100924
to the Columbia County Solid Waste Authority is hereby sustained. The matter is, -
nevertheless, remanded to the Department of Envirommental Resources for the pur-
pose of requiring the Authority to implement, within 90 days , a specific long
term monitoring and testing program as to the liner itself and its effect, if

- any, on the waters of the Commonwealth.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
) 112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

in the Matter of:

BRADY TOWNSHIP
GREGG TOWNSHIP
ELIZABETH STEWARD ] Docket No. 74-246-W

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and LYCOMING COUNTY COMMISSIONERS, Intervenors

ADJUDICATION

By Paul E. Waters, Chairman, August 7, 1975

This matter comes before the Board as an appeal from the issuance
by the Department of Environmental Resources, hereinafter DER, of a permit to

construct a sanitary landfill in Brady Township, Lycoming County. Appellants

are tm toemships and a citizen of Clinton Township who is personally on-
pbsed to the sit’e. ’I’he‘ landfill is designed to &s)e' a liner and other devices.
for-protection c;f the groundwater and thls 'alo“r';g with the general conditions
at the site and the method used in approving the permit are all called into
question by this appeal. A supersedeas was issued early in these proceedings

without serious objection fram DER or the Intervenor, Lycaming County.

' FINDINGS OF FACT

1. Appellant Elizabeth .Steward is an adult individual residing at
R. D. #1, Montgomery, Clinton Township, Lycoming County, Pennsylvania, and the
other Appellants are municipalities, Gregg Township and Brady Township located
in Union and Lycoming Counties respectively.

2. The Intervenor is the -Lyccx_nihg County Board of Camissioners

also known as the permittee under the permit of DER.
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3. Solid Waste Permit No. 100963 for a sanitary landfill in Brady
Township, Lycaming County,» was issued on October 7, 1974, by the Bureau of
Land Protection of DER. |

4. The permit is conditioned upon inspection of the fadiiity by
DER and certification by a professional engineer that the site has been con-

structed in accordance with the plans prior to the operation of the site.

5. Application for the permit was made by the Lycaming County
Camnissioners, Intervenor in this proceeding, and consisted of five items:
Ground Water Module, Phase I (5-5); Application and Phase IT Module (S-4);
letter of August 22, 1974, to Wilbur Taxis (S-3); letter of September 23, 1974,
to William Bucciarelli (S-2); letter of September 23, 1974, to Wilbur Taxis
(s-1).

6. DER's regional office staff reviewed Phace I of the application and
forwarded camments to the applicant, reviewed Phase II of the application
and camented to the applicant and further required additional information
including information on a depression at the site and the liner,

7. At the suggestion of Mr. Bucciarelli of DER, a field inspection
was held on January 31, 1974, in conjunction with Appellants and their con-
sultants, followed by a meeting in the Wi]_.}iamspox\r{: Regional Office. At this
meeting DER agreed ta require some addition;i»‘j,'nformation concerning the site
including a backhoe investigation of the depression. _

8. The protective measures at the proposed site consist.of: a 20 mill
PUC liner covered with 6 inches of sand which in turn is covered with 12 inches
of sand below the liner in addition to the natural features present at the site
including thick glacial till with a low permeability; upward ground water flow
in the till; bedrock with low permeability and artesian ground water. »

9. The monitoring well system as proposed for the site consists of
two upgradient background wells, two existing downgradient monitoring wells, one
of which is located on a fracture trace, two more proposed collector/monitoring
wells located on fracture trace intersections and two shallow till monitoring
wells.

10. On September 18, 1974, an excavation was made through a depression
at the site to investigate the origin of this depression. The trench remained
open for several days to allow DER and Appellants' consultants to inspect it.
An examination of the excavation indicated to DER's and Intervenor's consultants

that the depression was a remant of a man-made excavation.
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11. Dr. Loughry concluded that the depression was an artifact of man
based on the existé\ce of two relati.vely. straight parallel lines of stones,
apparent penetration into but not through the fragipan, the interruption of the
surface soil and the lack of similarity to soils found in other sink features

previously examined. .

12. Before approving the liner, DER engaged in an extensive review
of the research data concerning PVC and its prior uses and a review of the data
concerning the quality ranges of leachate, and discussed these findings with
those working in the respective fields. DER also observed existing facilities
already constructed or being constructed which use PVC as a liner material,and

drew upon prior experience with PVC in landfills and other construction uses.

13. The area known a;s the "Sinks" which periodically fills and empties
of water is approximately two mileé northwest of the proposed landfill.

14. Although, in campliance with the direction Of the Board that the
Appellants be provided with a sample of the PVC liner proposed to be used, and
although a sample of such a PvC liner material was provided to the Appellants, no
test results on such sample were ever-introduced by the Appellants.

15. The Appellants failed to prove probability of rupture of a PVC
liner, o _

16. Appellants Vfailed to prove by tﬁélr testimony and evidence that -
the proposed Lyccming County Solid Waste Landfill would deposit solid waste in
areas where there would be continuous oi: intermittent contact between solid
waste and groundwater.

17. Solid waste deposited in the proposed Lycaming County ILandfill should
not came in contact with the groundwater table because of the isolation of the
‘solid waste deposited and leachate derived therefrom by the system of overdrains,
liner and underdrains.

18. Appellants failed to produce testimony or evider;ce that would
prove that the proposed Lycaming County Landfill would interfere with the quantity
or quality of natural water supplies available to the Appellants and to the
adjoining land users.

19. The proposed Lycaming County Lendfill cancept of overdrains, liner
and underdrains is the best concept presently available to prevent mixing of

leachate and groundwater.
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20. A properly monitored and managed landfill on the Lycoming
County proposed site will not jeopardize the safety of water wells of surf-:-.'
rounding' citizens. _

21. With the proposed design protective measuresy and natural pro-
tective features it rﬁay J.Leasonably be concluded that leachate fram the pro-
posed landfill could not get into the groundwater flow system in such a way
as to pollute any water supply well.

22. 1In the jmprobable event of leachate escaping the four protec-
tive design measures and four natural protective features of the proposed
landfill site and entering the glacial till, it would be many yéars béfére it
would leave the landfill site and would provide years of lead timé to develop
a system of collection devices.

23. The underdrain system of the proposed landfill will be monitored
to detect any occurrence of leachate below the levejl of the PVC liner.

24. The area of the proposed landfill is covered with a glacial till
to a thickness ranging fram 12 to 79 feet, and which is of low permeability.

25. The proposed landfill design includes four designed protective
measures to prevent leachate from entering the groundwatei: as follows: (1) A
12 inch layer of campacted low permeability natin\a‘soil which would tend to di-~
vert leachate to.a series of sand filters and collection pipes known as over-
drains; (2) Beneath the 12 inch layer a 6 iﬁéﬁflayer of sand under which would
be (3) A 20 mill impermeable FVC liner under which would be (4) A 12 inch
layer of highly permeable sand interspe:rsed by a series of perforated collection
pipes known as the underdrain system, on top of undisturbed low permeability
glacial till, and the site provides four natural protective features as follows:
(1) A thick mantle of compact glacial till overlying bedrock; - (2) The site is a
groundwater discharge area for water moving in the glacial till; (3) A low
permeability bedrock; and (4) The groundwater in the bedrock is under artesian
préssure.

26. The leachate collection and containment system proposed by Lycaoming
County involves a contairmment and collection system, a lagoon, an aerator, and
recirculation of the lea(:hate to the landfill. .

27. Extensive topographic, hydrogeologic and geologic surveys and
studies were made of the proposed landfill site to determine its suitability for

solid waste disposal.
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28. The proposed Lycoming County Landfill site is hydrclogically iso-
lated fram the area known as the "Sinks" and the Allenwood Fair Grounds.

29. Core drill samples fram the proposed Lycaming County Landfill
site do not appea.f to indicate any cavern forming limestone beneath the site.

30. The nearest cavern forming limestone rock layer is about 2 miles
south of the proposed lanafill site and 2 miles northwest of the proposed
landfill site, and over 2,000 feet deep below the site.

31. Extensive investigation of the "depression" on the proposed land-
fill site revealed several independent pieces of evidence to support the con-
clusion that the "depression" was an old, man-made excavation and has no signi-
ficance to the successful operation of the proposed landfill.

32. Uncontrolled leachate existing for about two years in a dump
located 420 feet up slope from well number 2 on the proposed site was not detect~
able in the water testing of well number 2.

33. The groundwater monitoring system fox.' the proposed landfill is
adequate to detect any malfunction in the envirommental safeguards system, as
well as to allow removal by pumping of any escaping leachate.

34. The proposed landfill will have monitoring wells consisting of
two existing up-slope wells, two existing down-slope wells, one being on a
fracture trace, two additional collector and monitoring wells located on fracture
trace intersections, and two shallow till monitoring wells.

| 35. Aeration of leachate at the lagoon and recirculation of leachate
by spraying onto the landfill would tend to réﬁ:vve fifty per cent of the bio—
logical pollutants from the leachate, and such procedure is a form of treatment
of leachate. '

36. A liner can be a safe way to prevent leachate from entering the
groundwater or subsoil. The PVC membrane liner proposed to be placed beneath
the proposed landfill should prevent any contact between solid waste and the
groundwater table , and should prevent the flow of leachate to groundwaters.

37. Even if such a lineras the type proposed leaked léachate into the
soil, same hatural rencvat_ioﬁ could oocur.

38. As ‘PVCloses its plasticizer with time, the tensile strength in-

creases.

39. The range of leachate which the specifications in the applica~
tion require that the liner be able to withstand is camparable with the range

of leachate contained in the research data in the field.

' 40. The application of the Lycaming County Board of Cammissioners
for a landfill permit sets forth sufficient and adequate information from which
DER could properly evaluate and, based upon which, DER could properly issue pe‘rmit‘

number 100963.




DISCUSSION

This matter is before us for decision after many days of hearings
and raises a number of important issues which have arisen for the first time

in Pennsylvania. 1

The most unusual question, which must first take our attention, is
the applicability if any, of the Act of July 10, 1974, P. L. No. 175
popularly known as the "Sunshine Law". It is alleged by Appellants that the
decision to issue the pemit in question was made at:a meeting not the subject
of public notice and therefore in violation of the Act.. We do not believe either
the facts as presented as to the issuing process, which shows that Mr. Lazarchik
alone was authorized to finally decide whether to sign and issue the permit, or
the example offered from the Attorney General's meno interpreting the Act,
support Appellant's position.2 In any event, the Board does not have jurisdic-
tion over this issue. Section 9 of the Act clearly provides:

-"The Cammonwealth Court shall have
original jurisdiction of actions in-
volving State agencies and the courts
of common pleas shall have original
jurisdiction of actions involving
other agencies to render declaratory
judgments or to enforce this, act, by
injunetion or other remedy deemed ap-
propriate by the coiurt. The action
may be brought by any pegson in the
judicial district where such person
resides or has his principal place of
business, where the agency whose act
is complained of is located or where
the act complained of occurred." (Em-
phasis supplied.)

The next, and much more troublesame issue, concerns the fact that -
nowhere in the statute or regulations of DER is a 1ine.r3'as proposed here,
authorized. Spocifically,. Appellant arcues that The Clean Strears Lav, Act of
June 22, 1937, P. L. 1987, as amended, 35 P. S. §691.1, et seq. and the Pernsyl-
vania Solid Waste Management Act, Act of July 31, 1968, P, L, 788, No.
241 §1, 35 P, .S.: 56001, et s8q., when read together with the

1. We feel that counsel for all parties fully, fairly and ably explored
all of these issues.

2. See opinion of Attorney General dated September 12, 1974:

"(d) Commission E has the power to issue certain licenses.
It holds a hearing at which two groups dispute who, if
anyone, is entitled to a particular license. After the
hearing has concluded, the commission wishes to discuss the case
and make a decision. Is the proposed discussion required
to be open to the public? Yes. ..."
3. 'The liner is to be constructed of polyvinyl chloride and is also

e

referrea to herein as a PVC liner.
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Regulations4 do not authorize the grant of a permit
where the groundwater is within 6 feet bf the surface as it is at same places
on the landfill site. We have serious reservations about the'legality of the
last sentence of DER's regulation 75.118 which provides:
"The depositing of solid waste shall be
prohibited in areas where continuocus or
intermittent contact occurs between solid
waste and the groundwater table. This
prohibition may be waived by the Depart-
ment provided special requirements are met."
(Emphasis supplied.)
The County and DER contend, however, that there will be no contact between the
solid waste and the groundwater table. In fact, this is the very heart of their
case as developed through a number of technical witnesses called as experts and
extensively cross-examined by Appellant. We believe that the des‘ig'ned and natural
features of this proposed sanitary landfill give ample protection to the ground
water in this area. Beyond that, the backup safety'measures inherent in the
plan satisfy us that there has been no abuse of discretion by DER in issuing
"the permit here in question. - Inasmuch as we agree that there will be no con-
t-act’between the groundwater and the solid waste, the "waiver" provision did
not direct DER and does not now require a decision as to its lega].ity.5
plthough we find no violation of statute by DER's action in granting
the permit with a liner being used to protect the I‘t;.;roundwater, there is a major short-
oom;ihg in the Regulations, in that they do‘ :xiot\.gpell out the requirements or
guidelines for the use of a liner. At the very least we believe a range of

. . . 6
acceptable alternatives should be set forth for prospective applicants.

The Appellant has argu>G a Jeprivation of due process rights because

4. See Title 25, Pemnsylvania Code, Section 75.84:

"a) - To assure that there is no risk
of free flow of groundwater, sites: with less
than six feet of fine soil over limestone or
other fissured rocks; or coarse sand and
gravel shall be considered unsuitable...

"c) Depth to the seasonal high water table
shall be greater than six feet fram the bot-
tom of the lowest refuse lift. The depth
shall be increased by at least six feet for
each additional lift depending on the char-
acter of the earth material."

5. It would take a straining of our sense of reasonableness to uphold a
blanket power given by DER unto itself to waive by unwritten regulation, a statutory
and indeed a constitutional prohibition (Article I, Section 27) with nothing
more than a bald assertion of its existence.

6. Although this is related to the point raised hy Arrellants, in actuality

want of campliance by DER with this requirement does not diregtly relate to them,
inasmuch as they are not applicants, and therefore have questionable standing.
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of the fact that DER has used an- intermal method of granting the permit which
makes it extremely difficult--if not i’mpossible—-—to determine exactly when, how,
why and by whom that decision was made. We must also confess some confusion

by the process, which loocks like a classic bureaucratic buck pass,in which DER

engaged in issuing the solid waste permit.7

. We are not, however, properly called upon, to review the structure
and administrative procedures used by DER. It may well be that another system
would more clearly identify the person issuing the permit with thé person who
reviews, undergtands and actually passes upon the application, but we can find
no due process question heré. As tl"xe Court said in Warren Sand & Gravel Co.,

Ine., et al v. Department of Environmental Resources, 734, 735 C. D. 1974:

"In cases such as this, we are not
required to review an administrative de-
cision by DER which was rehdered without
a due process hearing, because as we
view the Administrative Agency Law and
section 1921-A of the Code, when an ap-
peal is taken from DER to the Board, the
Roard is required to conduct a hearing
de noveo in accordance with the provisions
of the Bdministrative Agency law. In
cases such as this, the Board is not an
appellate body with a limited scope of
review attempting to determine if DER's
action can be supported by, the evidence
received at DER's factfinding hearing.
The Board's duty is to determine if DER's
action can be sustained or supported by
the evidence taken by fhe Board. If DER
acts pursuant to a mandatory provision of
a-statute or regulation, then the only
question before-the Board is whether to
uphold or vacate DER's action. If, how-~
ever, DER acts with discretionary autho—
rity, then the Board, hased upon the re-
cord made before it, may substitute its
discretion for that of DER. See East
Pennsboro Township Authority v. Common-
wealth of Pennsylvania, Depariment of
Environmental Resources, ____ Pa.
Camonwealth Ct. , 334 A.2d 798 (1975)
and Rochez Bros., Ine. v. Commonwealth of
Penmsylvania, Department of Envirownmental
Resources, Pa. Camonwealth Ct.
334 A.2d 790 (1975). DER's authority to
attach terms and conditions to the permit
in the instant case was obviously dis-
cretionary and, therefore, the Board
could properly substitute its discretion
concerning the terms and conditions for
that of DER. ..." )

7. The testimony shows that Mr. Lazarchik, the person who signed the
permit, did not read all supporting data but relied upon a Mr. Bucciarelli—
he in turn did not review the entire matter but relied upon a Mr. Taxis, the
head of the Regional office, who then states:

"I am not an expert in any of the

technical fields. I rely campletely o
my staff." (N.T. Page 316) .
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We now turn to the major question in this entire proceeding, Did
DER act arbitrarily or capriciously in approving the use of a PVC liner and
other devices to protect the groundwater at the landfill site? Clearly related
to this question is the underlying one—will it work? At bottam the Appellant's
argument boils down to the fact that there has never been a test of this pro-
posed liner materigl on any actual landfill, kept in place for 40 yéars or
more to determine whether or not it will do the intended job. The sﬁatenent
of this charge carries its own refutation. Appellants oppose the installation
of a PVC liner because there has been no prior 40 year installation. Yet, there
could never be such proof unless installation is allowed in ﬂae’ first iﬁ;tance.
The most that can reasonably:be required at this time is that the material be success—
fully tested under simulated conditions-—and this has been done. We believe
that the tests conducted with the liner material and the expert opinions ex-
pressed by knowledgeable witnesses goes a long way toward supporting the de-
cision of DER to grant the permit. We were not unimpressed by the fact that
an issue was made of the Appellants' right to have a piece of the liner material
for the purpose of conducting their own tests® This was allowed by the Examiner.
The Appellants thereafter at no time introduced any of their test results which
would serve as a basis for us to iénore those offéred by the County. It is,
however, the added safety or backup features at the landfill site which finally
convince us that DER acted with proper’ regard?:)r the law and its own regula-
tions and not arbitrarily or capriciously in granting the permit. It is our
opinion that it would be difficult to approve any use of a liner in a sanitary
landfill if this one is found to be inadequate. In Deake G. Porter, Appellant
and Miss Clara Vanderslice for Concerned Taxpayers for Columbia County v. Common-
wealth of Pennsylvania, Department of Envirommental Resources; Columbia County
Solid Waste Authority, Intervenor, EHB.Docket No. -74-205-W (issued July 31, 1975),
we were dissatisfied with the monitoring provisions made at the site. Here we
decm them to be adequate to give the penniﬁtee and DER notice so that corrective

measures can be taken if the liner should fail at any time in the future.

8. Under our Rules the Appellant had the burden of proof in this proceeding.
We have not relied heavily upon this rule because in a case of this kind, we
deem it to be an unfair burden. .
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One last observation is in order regarding the authority of DER to
permit a liner at a solid waste facility. There is an implication in the testi-
mony that sanitary landfills are not as desirable as incinerators in any case,
and that DER should act accordingly. The Appellants are entitled to this view
and we may even share it, but the fact is that our legislature has not de-
clared this to be the public policy of our State, and the Act and the Regula-
tions of DER clearly authorize landfills as a proper disposal method. DER has a
responsibility to review the proposals made at the local level for the manage-
ment and disposal of solid waste. Once the decision is made as to the disposal
method at the local level,. DER cannot and should not second guess the munici-~
pality or county, so long as the method chosen has been authorized by statute
and regulations, and is deemed fea‘sible.9 The question of leachate storage which
has been raised,10 is one for future resolution. The present plans call for
recycling, but this is not a permanent solution. This problem must be resolved,
and DER has a clear responsibility to see that it i.s. The Appellants are not
without a remedy should the County fail to deal with this long range problem,

Likewise we believe the question of hazardous waste disposal to be an enforce-

9. See Community College of Delaware County and Community College of Delaware
County Authority, Appellants and Township of Marple, Intervening Appellant v.
Mrs. Cyril G. Fox and Natural Lands Trust, Inec., Appellees, 654 C. D. 1974,
(July 18, 1975) and Central Delaware County Authority, Appellant v. Mrs. Cyril G.
Fox and Natural Lands Trust, Ine., Appellees, 743 C. D. 1974, (July 18, 1975):

"... it is not a proper function of
the DER to second—guess the propriety of
decisions properly made by individual
local agencies in the areas of planning,
zoning, and such other concerns of local
agencies, even though they obviously may
be related to the plans approved. More-
over, impropriety related to matters de-
termined by those agencies is the proper
subject for an appeal fram or a direct
challenge to the actions of those agencies
as the low provides, not for an indirect
challenge through the DER. As we read
the Sewage Facilities Act, the function
of the DER is merely to insure that pro-
posed sewage systems are in conformity
with local planning and consistent with
statewide supervision of water quality
management; it is the local government
agencies, who are responsible for planning,
zon%ng and other such functions.”

10. Appellant asks the rhetorical question: "...What can the adjacent neigh-
bors expect if after 15 or 20 years the county discontinues operation of the
landfill or the federal government terminates the permit. The generation
of leachate will continue. Who is there to treat the leachate. If leachate
is to be generated it should be treated immediately and not be allowed to be
oollected as a toxic time bamb to explode upon nearby residents.”
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ment problem, which cannot properly be resolved on this record. The Regula-
tions require that a daily record be kept indicating special provisions being

made for such wastes. We will not assume that the County will ignore this

requirement. 1

The Appellants, on the last day of hearing, offered a document en-
titled "An Assessment of Liner's.f‘or iand Dispo_sal siteé'!lz for the purpose of -
proving the truth of the statements contained therein. Of course neither the
authors or an expert conversant with its contents was available for cross-
examination on the conclusions put forth in the exhibit. We therefore allowed
the eshibit only for the limited purpose of showing that there was on—going
work on the PVC liner question and that apparently EPA had an interest in it.
This document was so clearly hearsay that extended discussion was deemed un-
necessary. We have allowed published studies as ex;u'.bits when they are pro-
perly authenticated and no party is prejudiced by their surprise introduction.
The Board has broad discretionary power in this area, and we deemed the-im-
portance and controversy of the substantive issués in the publication to be so
great as to require a witness under cath, if not for ciirect, at least for cross-
examination purposes, to support thei_r. conside.rat.i‘.on by us. Appellants now

- :

assert that this ruling was in exror. We do not agree.

P

g
CONCLUSICNS OF LAW .

1. The Board has jurisdictic;n over the parties and the subject

matter of these proceedings.

11. DER Rules and Regulations, §75.120:

"{a) To assure that proper construction
of the landfill is carried out according to
operational plans and to provide for the most
efficient utilization of the campleted site,
daily operational records shall be maintained.

(b)  Operational records shall consist
of a written log maintained by the sanitary
landfill operator and shall include the fol-
lowing information: . o

(1) Types and quantities of solid waste
received.

(2) The portion or area of the landfill
used.
(3) Special provisions made for hazardous
waste disposal. ’

(4) Any deviation from the operating
plans ard specifications."

wasli;kghe publication (Exhibit A-17) was written by Allen J. Gewin who
- k O::n)d to (ti:}}e Examiner and is stamped in dark type across the front
o RAFT ¢ @nd indicated at the bottom that it was prepared by or for the

-S. Envircmmental Protection Agency in 1975. '
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2. Where a party appeals to the Board fram the issuance of a
permit by the Department, suéh party has the burden of proving that the action
of the Department was a manifest abuse of discretion or a purely arbitrary act.
3. DER properly issued a peﬁnit to operate a solid waste disposal
facility to Intervenor, Lycoming County Commissioners and did not abuse its
discretion. |
4. If an applicant submits an épplication to DER, which otherwise,
meets the requirements of the Solid Waste Management Act, supra, and the Rules
and Requlations promulgated pursuant thereto, the Environmental Hearing Board
lacks authority to review the discretion exercised by the applicant in choosing
the kind of disposal facility it deems proper for its needs.
5. The Board lacks jurisdiction to decide whether the action of the

Department violated the "Sunshine Law”, supra. *
ORDER

AND NOW, this 7th day of August, 1975, the appeals of Brady Township,
Gregg 'I'owns}{ip and Elizabeth Steward are hereby dismissed. The Supersedeas
Order issued previdusly is withdrawn and the action of DER in issuing Permit

No. 100963 to Lycoming County is hereby sustained. b

ENVIRONMENTAT, HEARING BOARD

iOJ CJJST"

BY: PAUL E. WATERS
Chairman

AeoD R Ghw

JCEEPH 1¥. COHEN

DATED: August 7, 1975
113
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

ALIEGHENY RIVER PROTECTIVE . Docket No. 74-280-C
ASSOCIATIN, INC. C :

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and EMLENTON LIMESTONE COMPANY, INC., Intervenor

ADJUDICATION
By Joseph L. Cohen, Member, August 12, 1975

This matter is before the Board on the appeal of Allegheny River Protective
Association, Inc. from the action of the.'Pennsylvania Department of Environmental
Resources (hereinafter DER) of November 26, 1974, which reinstated a previously
suspend-ed permit issued to Emlenton Limestone Company Inc., Intervenor. The appeal
was filed on December 24, 1974. On February 5, 1975, Intervenor filed a Motion
to Quash and Dismiss the Appeal for the reason that it was not served by Appellant
with a copy of its appeal within 48 hours of the filing of the said appeal. On ‘
February 10, 1975, Appellant filed a Motion for a general continuance in the appeal .
until such time as all appeals contemplated to be taken in connection with the
above captioned matter have been taken and consolidated and until Apoellant has a
reasonable opportunity for discovery in the same rnattefs. By a series of actionsg
on Febrvary 14, 1975, the Board granted Emienton's Petition to Intervene in the
above captioned matter, issued a Rule upon Appellant to Show Cause why the appeal
should not be quashed or dismissed and relieving the parties of the duty to camply
with Pre-Hearing Order No. 1 until further order of the Board. On February 24, 1975,
the Board infommed counsel for Appellant that,inasmuch as its Motion for Extension
of Time was filed five days after Intervenor's Motion to Quash and Dismiss the appeal,
action upon Appellant's Motion will await the disposition of Intervenor's Motion to

Quash and Dismiss.
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On March 21, 1975, Appellant filed a Petition for Supersedeas. The
Board held a hearﬁ'.ng on this petition on April 3, 1975, and at the close thereof
denied the petition. The stated basis for denial was that Appellants were not likely

to prevail in their appeal.

Upon consideration of Intervenor's Petition to Quash and Dismiss the
appeal, the answer of Appellant thereto and the respective briefs of the parties,

we enter the following:

FINDINGS OF FACT

1. Appellant is Allegheny River Protective Association, Inc., a corpora-
tion not for profit organized and conducting its affagirs under the laws of the
Camonwealth of Pemnsylvania. Its business address is Tidioute, Pennsylvania

16351.

2. Appellee is DER, the agency of the Commonwealth authorized to adminis-
ter the provisions of the Clean Streams Iaw, Act of June 22, 1937, P. L. 1987, as
amended, 35 P. S. §690.1 et seq., and to act upon application for mine drainage

permits issued thereunder.

3. Intervenor is Emlenton Limestone Company, Inc., P. O. Box 1128, 726

West Front Street, Oil City, Pennsylvania 16301.

4. On January 22, 1974, Intervenor submitted to DER an application for
a mine drainage permit to excavate sand and gravel on Mead Island in. the Allegheny
River. Mead Island is located in that portion of the Allegheny River flowing
through Warren County, Pemnsylvania. Thereafter, on June 20, 1974, DER issued to
Intervenor Mine Drainage Permit No. 4674SM5 J'.nv response to the aforementioned

application.

5. On July 5, 1974, DER suspended said permit and on November 25, 1974,

reinstated the permit with amendments.

6. On November 26, 1974, DER by letter advised Appellant that Intervenor

had its permit, No. 4674SM5 reinstated with amendments,

7. On December 23, 1974, Appella.nt filed an appeal with this Board,

certifying therein that it had either served by mail or personally a copy of the. |
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appeal upon the following;

(a) the Bureau of Administrative Enforcement, P. O. Box 2351, 709 Health
and Welfare Building, Harrisburg, Pennsylvania 17120;

(b) the Officer of the ﬁepartment of Environmental Resources responsible
for the action fram which the appéal is taken, and

(c) to the Permittee.

8. On January 28, 1975, DER sent a letter to Intervenor advising it

that Appellant had filed an appéal in the matter. The letter states:

"The attached information will provide you with notice that
the above-captioned appeal has been filed with the Environmental
Hearing Board of the Cammorwealth of Pennsylvania. The subject of
that appeal is the letter of November 26, 1975, fram Robert J.-
Biggi, Chief, Pit and Quarry Section, Bureau of Surface Mine Recla-
mation of the Cammonwealth to the Appellant, the Allegheny River
Protective Association, Inc. That letter apnounced to the Appellant
the reinstatement of Mine Drainage Permit No. 4674SM5, effective
November 25, 1974. The reasons for the appeal are explained in the
attached information.

"The purpose of this letter is to inform the Emlenton Limestone
Campany, Inc. that it must bear the burden of defending the rein-
statement of its Mine Drainage Permit. The Department of Environ-
mental Resources, the issuing authority in this matter, will be
closely watching the progress of this matter; however, it should be
clear that the presentation of witnesses at hearing and presentation
of legal arguments from this point forward are the responsibility
of the permittee.

"Please note that Pre-Hearing Order No. 1 requires that the
Commonwealth file an answering pre-hearing memorandum within fifteen
(15) days of receipt of the Appellant's pre-hearing memorandum. The
Department does not presently intend to file such a memorandum;

consequently, that obligation as well as all others, rests with the
Fmlenton Limestone Campany.

"Initially, the company should enter an appearance w1th the
Environmental Hearing Board.

"If you have any questions concerning thJ.s matter, please
feel free to contact me."

9. Appellant never served personally or mailed a copy of this appeal to

Intervenor, the Permittee in this matter.

10. Section 21.21(b) of the Rules of Practice and Procedure before the
Board provides as follows:
"The Appeal shall be filed in duplicate with the Environmental

Hearing Board, Blackstone Building Annex, 112 Market Street,
Harrisburg, PA 17101l.
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"The Appellant shall, within 48 hours after filing an Appeal,
serve a copy 9f the appeal on the officer of the Department or the
local agency issuing the Order and on the Bureau of Administrative
Enforcement, P. 0. Box 2351, Harrisburg, PA 17120. Where the Appeal

is fram the gr:_mting of a permit, an additicnal copy shall be served
upon the recipient of the permit.”

11. Section 21.21(d) of the Rules of Practice and Procedure before the
Board provides as follows:

v

"Failure to comply with this section shall be a sufficient
basis for dismissing the Appeal.. The action of the Department
or local agency shall be final as to any person who fails to
file an appeal or to perfect an appeal pursuant to this section,”

DISCUSSIN

Intervenor's Motion to Quash and Dismiss the Appeal in this matter alleges- -

that Appellant did not serve Intervenor with a copy of £he appeal filed in this case
within 48 hours of.it‘s filing and that, therefore, the appeal has not been perfected
within the time required by §21.21(b) of the Rules of Practice and Procedure before
the Board. Further, Intervenor challenges the standing of Appellant to prosecute

this appeal.

In its answer to Intervenor's Motion, Appellant admits neglecting to

serve a oopy of the Notice of Appeal upon Intervenor in this matter. Appellant,
in an amended answer to Intervenor's motion, asserts that it has standing to

prosecute this appeal. In view of our disposition of this case, it is unnecessary

for us to decide the issue of standing.

Nothing can be more settled in the law of this Commonwealth than the
principle that failure to file and perfect an appeal within the period established
by law is jurisdictional. 'In.re Township of Franklin, 2 Pa, Cammorwealth Ct.496

’

276 A.2d 549 (1971), reviewing the law on the subject, the court said:’
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"The timeliness of an appeal and campliance with the statutory
provisions which grant the right of appeal go to the jurisdiction
of a court and its campetency to act. See Camonwealth v. Yorktowne
Paper Mills, Inc., 419 Pa. 363, 214 A.2d 203 (1965). It is the
general rule that, where an act of assembly fixes the time within
which an appeal may be taken, courts have no power to extend it, or
to allow the act to be done at a later day, as a matter of indulgence.
Something more than mere hardship is necessary to justify an exten—-
sion of time, or its equivalent, an allowance of the act nunc pro
tunc. Tuttle Unemployment Compensation Case, 160 Pa. Super. 46,

49 A.2d 847 (1946); Yeager v. United Natural Gas Campany, 197 Pa.
Super. 25, 176 A.2d 455 (1961); Morgan v. Pittsburgh Business
Properties, Inc., 198 Pa. Super. 254, 181 A.2d 881 (1962). Two
notable exceptions to this general rule are where there is presence
of fraud or a breakdown in the court's operation to the prejudice
of a party (Nixon v. Nixon, 329 Pa. 256, 198 A. 154 (1938)); See
Christiansen v. Zoning Board of Adjustment, 1 Pa. Cmwlth. 32, 271
A.2d 889 (1971), or where the failure of a defendant in a criminal
case to take a timely appeal is the result of an unconstitutional
deprivation of the assistance of counsel (Camonwealth ex rel. Light V.
Cavell, 422 Pa. 215, 220 A.2d 883 (1966))." 2 Pa. Commorwealth Ct.
at 499; 276 A.2d at 551 (1971) .

This same principle applies to administrative appeals as well. DeFrancis v.

Comnmorwealth of Pevnsylvania, Unemployment Compensation Board of Review, Pa. Cammon-~

wealth Ct. ___, 333 A.2d 202 (1975).

It is in light of these principles that we must consider the motion before
us. Section 21.21 of the rules applicable to this Board specify the requirements
1
for appeals to the Board. These provisions are authorized by 71 P. S. §510-21(e},
which expressly provides:
"Hearings of the Envircnmental Hearing Board shall be conducted
in accordance with rules and regulations adopted by the Environmental
Quality Board and such rules and regulations shall include time limits
for the taking of appeals, procedures for the taking of appeals, loca-
tions at which hearings shall be held and such other rules and regu-
lations as may be determined advisable by the Envirommental Quality
Board." T
Inasmuch as this provision of the Administrative Code of 1929 authorizes-
in haec verba rules and regulations such as.the above §21:21, this regulation has
the force and effect of law. 1 P. L. E., ADMINISTRATIVE 1AW AND PROCEDURE, §35.

However much, therefore, we may wish to hear and dispose of this matter on its

merits, we are bound by the law of this Cammorwealth in respect of appeals. .

1. Section 1921-A(e) of the Administrative Code of 1929, supra.
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We must decide this matter on the basis of the law of Pennsylvania, cited
above. Applying these principles to the issue before us, we have no 8lternative

‘but to quash the appeal.

4

Appellant's confenti.on regarding the purported ambiguity of §21.21(b) of
the rules cannot withstand a clear reading of that provision. Moreover, Appellant
has never served a copy of the appeal on Intervenor. It cannot claim that it was not
required to serve the. Intervenor, ‘regardless of the issue of t;hé' period éf timé

" within which #t is to be served, '

Nor can Appellant's contention that the term "perfection of an appeal®
is undefined in either the Administrative Code of 1929 or the regulations applicable
to the Board prevail. The second sentence of §21.21(d) of the rules clearly destroys
the force of that argument for the reason that it requires the filing and perfection
of an appeal pursuant to the provisions of the entire section of these rules.
By distinguishing between filing and perfection, it is clear beyond a doubt that
the second sentence in §2L21(d) of the rules requires campliance with all provisions
of §21.21. Thus, the granting of the permit to Intervenor became final with regard
to Appellant by virtue of Appellant's lack of campliance with the requirements of
§21.21 of the rules,

Turning now to the issue of allowance of the appeal, nunc pro tune,

we advert to §21.21(e) of the rules which provides:
"The board upon written request and for good cause

shown may grant leave for the filing of an appeal nunc pro

tunc; the standards applicable to what constitues good cause

shall be the camon law standards applicable in analogous

cases in Courts of Camon Pleas in the Cammonwealth. No

petition may be granted where a statutory period for filing

an appeal with the Board has passed."

This provision mandates us to follow the principles of Pennsylvania law
regarding appeals, nunc pro tune. The prevéilj_ng Pemnsylvania law on allowance of

appeals, nune pro tune, is clearly set forth in City of Pittsburgh v. Pennsylvania

Public Utilities Commission, 3 Pa, Camorwealth Ct. 546, 284 A.2d 808 (1971) wherein
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it is stated:

"Finally, appellants contend that we should allow

. their appeals in the interest of justice. This argument
assumes incorrectly that we have discretion in the matter.
Failure to perfect an appeal within the time allowed by statute
is a defect in the proceeding of which the appellate court
must take notice, even on its own motion. We have no power to
extend the time limit for filing an appeal. Department of
Highways v. Pa. P. U. C., supra. Neither appellant camplains
that its failure to make timely appeal involved 'fraud or
same breakdown in the court's operation through a default of
its officers.' Nixon v. Nixon, 329 Pa. 256, 198 A. 154 (1938).
See also Tuttle Unemployment Campensation Case, 160 Pa. Super.
46, 49 A.2d 847 (1946) and lLayton v. Unemployment Compensation
Board, 156 Pa. Super. 225, 40 A.2d 125 (1944). The effect of
Christiansen v. Zoning Board of Adjustment, 1 Pa. CGwlth. 32, :
271 A.2d 889 (1970), is, limited to its peculiar factual situa- !
tion carefully stated in the concurring opinion of Judge (now
Justice) Barbieri. There, upon timely oral application of
counsel, a writ of certiorari to a zoning board was issued,
although a petition for allowance of appeal required by
ordinance was not filed within the prescribed time. The writ
was the second issued in the case, an appeal, from an earlier
order having resulted in a remand to the board. The actual
issuance of the writ, and assurances by a court officer that
the written petition might follow after the appeal time, were
held to bring the case within the rule of Nixon v. Nixon, supra.
By contrast, we have here only the simple failure of both
appellants to comply with statutory procedures their counsel
erroneously believed to be ineffective." (3 Pa. Cammorwealth Ct.
at 552, 284 A.2d at 811 (1971).

DeFrancig, supra, applies this s;ame principle to administrative agencies.
We haQe found no case in regard to the allowance of appeals, nune pro tunc, which
predicates such an allowance on the failure of Appellant to follow legal requirements
concerning appeals. We think the above cited authorities leave us no alternative

but to quash this appeal.

CONCLUSIONS OF LAW

1. A party which has not complied with the requirements of §21.21 of
the Rules of Practice and Procedure before the Environmerital Hearing Board has not

perfected its appeal.

2. Failure to perfect an appeal within the time limitation set forth in

§21.21(b) renders the action of DER, from which the appeal is taken, final.

3. Where the action appealed from is the granting of a permit by DER,
an Appellani: is required to serve a copy upon the Permittee of such an appeal within
48 hours of the filing thereof. Section2121(b) of the Rules of Practice and

Procedure before the Board.

-259-




4. BAppellant, by not serving a copy of its appeal upon Intervenor, did
not perfect its appeal in this matter within the time specified by §21.21(b) of
the Rules of Practice and Procedure before the Board.

’

5. The Board lacks Jurisdiction to review the merits of this matter because
the appeal was not perfected within the time required under regilations of the

Environmental Quality Board.

ORDER
AND NOW, this 12th day of August, 1975, the appeal of Allegheny'River

Protective Association, Inc., is hereby quashed for lack of jurisdiction.

ENVIRONMENTATI, HEARING BOARD

Q_,_.—Q, (.,J.J: —
UL E. WATERS
Chairman

gA J% EPH L. ;igi [ 7

Member

~Strre X Bevsrid

LOOBNNE R. DENWORTH
Member

DATED: August 12, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

in thé Matter of:

POCONO HEIGHTS~—HIGHLAND LAKE ESTATES.’;_ - Docket No.  74-192-C

Y.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Joseph L. Cohen, Member, August 12, 1975

This matter is before the Board on the appeals of Pocono Heights
Property Owners Association and Pocono Highland Lake Estates Association (hereinafter
Appellants) fram orders of the Pennsylvania Department of Environmental Resources
(hereinafter DER) to cease and desist operation of the private lakes of each
as a public bathing place until such time as it issues to each of them a Bathing
Place Permit approving and authorizing operationof said bathing places. Each of
the Appellants filed a timely appeal to this Board from the orders of DER. By Board
order of December 31, 1974, the two appeals were consolidated under the caption of
"Pocono Heights-~Highland ILake Estates v. Camonwealth of Pennsylvania, Department

of Environmental Resources", EHB Docket No. 74-192-C.

On February 14, 1974, the parties-to this proceeding filed a stipulation
setting forth those.a facts material to the disposition of these appeals to which they
agreed. Said stipulation was entered pursuant to a Board order of December 31, 1974,
and January 28, 1975. On March 13, 1975, DER filed a motion for summary judgment
to which Appellants filed an answer on March 21, 1975. Subsequently, the Board on
Apri; 21, 1975, issued a rule upon Appellants to show cause why their appeal in the
abov'e captj.oned matter should not be dismissed for lack of jurisdiction. The Board
issued this rule sua sponte for the reason that it was of the opinion that the

nature of the orders involved necessitated an exploration of this issue.
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The parties herein filed replies to the rule, Appellant's reply having
been filed on May 5, 1975, and Appellee's reply on June 5, 1975, in compliance

with the rule of the Board.

Because of the nature of the st{pqlation which the parties filed with
the Board, there is no need for any evidentiary hearing in this matter. Appellants
have filed a brief in support of their legal contentions while Appellee has chosen
not to file a brief but in lieu tilereof to rely on the Board's Adjudication in 4pple
Valley Racquet Club v. Commomwealth of Pemmsylvania, Department of Environmental

Resources, EHB Docket No. 74-150-C (issued October 23, 1974).

t

On the basis of the foregoing we enter the following:

FINDINGS OF FACT

1. Appellants are Pocono Heights Property Owners Association and
Pooono Highland Lake Estates Associatiqn, both of which nonprofit corporations
incorporated under the laws of Pennsylvaniaand located in Middle Smithfield Township,

Monroe County, Pernsylvania.

2. -Appellee is DER, that agency of the Cammonwealth authorized to
administer and enforce the Public Bathing law, Act of June 23, 1931, P. L. 899, as

amended, 35 P. S. §672 et seq.

3. Appellant, Pocono Heights Property Owners Association, Inc. is the
owner of a lake in Middle Smithfield Township, Monroe County, Pennsylvania, which
it acquired by deed from Arthur L. Yetter and Mary J. Yetter, his wife, dated Jume 16,
1967, and duly recorded on said date in the Office of the Recorder of Deeds of Monroe

County, Stroudsburg, Pennsylvania.

4. The deed which conveyed the property to Appellant, Pocono Heights
Property Owners Club, Inc., states:

"The premises above described have been owned and are now
being conveyed to the Grantee for the use and benefit of the lot
owners and members of the club and this conveyance is made under
and subject to the condition that the use and enjoyment shall be
limited to the members of the club."
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5. The by-laws of Appellant Pocono Heights Property Owners Club, Inc.
épecifically state that the use of the lake is limited solely to members in good
standing of the club and their duly authorized guests. There are yearly dues levied

upon members of the club and only those individuals who pay their dues regularly are
members in good standing.

6. Access to the lake is campletely controlled by Appellant Pocono Heights
Property Owners Club, Inc.. T he only method by which an owner of property in the
development which the club serves may make use of the lake is by joining the club and

remaining a menber thereof in good standing.

7. Appellant Pocono Heights Property Owners Club, Inc. limits access
to the lake and the club facilities to members in good standing and their authorized
guests. Each member of the club is issued six guest tags which allow that particular
member to have a maximmof sixguests at any one time utilizing the facilities of the

club, including the lake.

8. There are approximately 240 members of the clﬁb. Approximately 100
menbers use the lake on a regular basis. Inasmuch as Pocono Heights Development is
seasonal in nature, the lake is used primarily on weeckends. The average weekend group
on the beach at the léke is approximately 15 individuals. In addition there are
'appro:d.mately 60 guests utilizing the lake over the entire summer, except that on the
weekend gf the summer which the club conducts its annual picnic there are an additional

20 guests present, many of wham use the lake facilities.

9. There are no eating or changing facilities by the lake or any place
on the property of the club. However, there are two ocutdoor toilet facilities by the

10. Appellant Pocono Heights Property Owners Club, Inc. tests the water
quality of the lake twice a year, the first test conducted prior to the cammencement

of the summer season and the second conducted while the summer season is in progress.

© 11. BAppellant Pocono Heights Property Owners Club, Inc. is not in possession

of a Public Bathing Place Permit fram DER.

12, With regard to Appellant Poccno Heights ‘Property Gwners Club, Inc.,
DER personnel on November 29, 1973, inspected’ its bathing facilities and subsequently
in writing notified the Appellant that it was maintaining a bathing place without a
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permit. Thereafter on February 5, 1974, DER caused a second letter'to be sent to
Appellant setting forth what it 'oonsidered to be continuing violations on the part of
Appellants and requesting compliance with the Public Bathing law, supra, and DER
Rhles and Regulations. -

13. On July 30, 1974, DER through Lawrence A, Pawlush, Regional Water
Quality Manager, issued the following ordei':

"NOW, TO WIT, This 30th day of July, 1974, The Department
of Environmental Resources ('Department') has found and
determined that: '

"1l. Pocono Heights Property Owners Association is
operating a public batliing place at Pocono Heights Develop-
ment in Middle Smithfield Township, Monroe County.

"2. A bathing place permit has not been issued by the
Department authorizing operation of said bathing place.

"3. Operation of a public bathing place which has not
been approved by a written permit issued by the Department
is declared a public nuisance by Sections 5'and 12 of the
Act of June 23, 1931, P. L. 899, as amended ('Public Bathing
Iaw') and Section 193.11 of the Department's Rules and Regu- -
lations.

"NOW, THEREFORE, pursuant to Section 1917-A of the Administra-
tive Code of 1929, as amended, 71 P. S. Section 510-17 it is
hereby Ordered that Pooono Heights Property Owners Association,
Owner, Poocono Heights Develomment, Middle Smithfield Township,
Monroe County, shall: ‘
"Immediately cease ope&:ation of said bathing place until i
such time as a bathing place permit is issued by the Department
approving and authorizing operation of said bathing place."
14. Appellant Pocono Highland Estates Property Owners Association became
{
the owner of a lake which is the subject matter of its appeal by deed fram Pocono :
Highland Lake Estates, Inc. a Pennsylvania corporation, dated May 10, 1974, and [
reocorded June 7, 1974, in the Office of the Recorder of Deeds, Monroe County, Pennsyl-

vania, in Stroudsburg.

15. Menbership in Pocano Highland lake Estates Property Owners Association

is limited to owners of property in a real estate develogfnent known as Pocono High-
land Lake Estates, the territorial limits of which are set forth on a plot plan

prepared by Hess Associates of Stroudsburg, Pennsylvania.

16. Appellant Pooono Highland lLake Estates Property Owners Association
limJ'v.‘ts the use of its property, including the lake in question, to members of the
Assc;ciation in good standing and their quests. The owners of property in the real
estate development known as Pocono Highland Lake Estates must be a member of the

property owners association in order to use the lake.
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17. There are approximately 230 property owners in the development known
as Pocono Highland lake Estates, but only 120 of these are members of the Appellant
Association.

’

18. Appellant Pocono Hig.hland Iake Estates Property Owners Association has

no policy concerning the limitation of guest privileges.

19. The lake in question is spring-fed and only wam enocugh for
swimming during the months of July and August; In area, the lake consists of
5 acres and is divided into a 2 acre léke connected to a larger 3 acre lake.
The 3 acre lake has a small 50 foot wide beach upon which sand has been placed
on both the exposed surface of thebeach and along the bottom of the lake to a point
where the water depth is samewhat greater than 6 feet. fThere is no lifeguard at

the swimming area, but the swimming aremis enclosed by ‘a roped off area.

20, There are no eating facilities nor changing facilities in the lake
area nor .is there any type of coammercial enterpfise which furnishes food or drink to
the individuals utilizing the beach. There is one toilet facility near the beach.

21. ‘Appellant Pocono Highland Lake Estates Property Owners Association

does not conduct a regular program of water testing.

. 22. During the months of July and August, when the lake is warm enough
for swimming, there are an average of three people per weekday using the lake. On

weekends, the avérage is approximately 12 people per day.

23. Pocono Highland Lake Estates Property Owners Association is not in

possession of a Public Bathing Place Permit fram DER.

24. On December 5, 1974, DER through Lawrence A. Pawlush, Regional Watex
Quality Manager, issued to Appellant Pocono Highland lake Estates Property Owners

Association the following order:

"NOW, TO WIT, This 5th day of December, 1974, The Department of
Envirormental Resources ('Department') has found and determined
that:

"1l. Pocono Highland ILake Estates Property Owners Association is
operating a public bathing place at Pocono Highland Lake Estates in
Price Township, Monroe County.

"2. A bathing place permit has not been issued by the Department
authorizing operation of said bathing place.

"3. Operation of a public bathing place which has not been
approved by a written permit issued by the Department is declared a
public nuisance by Sections 5 and 12 of the Act of June 23, 1931,
P. L. 899, as amended, ('Public Bathing Law') and Section 193.11
of the Department's Rules and Regulations.
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"Furthermore, Section 5 (a) - Permits of the Public Bathing Law
states: 'It shall be wnlawful for any person or persons, club, firm,
corporation, partnership, institution, association; municipality or
county to construct, add to or modify, or to operate, or continue to
operate, any public bath house, bathing, swimming place or swimming
pool, natatorium, or any structure intended to be used for bathing or
swimming purposes, indoors, or outdoors, without having first
obtained a permit so to do or being in possession of an unrevoked

pexrmit.’

"NOW, THEREFORE, pursuant to Section 1917-A of the Administrative
Code of 1929, as amended, 71 P. S. Section 510-17 it is hereby
Ordered that Pocono Highland Lake Estates Property Owners Association,
Owner, Pocono Highland Lake Estates, Price Township, Monroe County,
shall: .. .
, "Immediately cease operation of said bathing place wntil such
time as a bathing place permit is issued by the Department approving
and authorizing operation of said bathing place.™
25. Both Appellants filed timely appeals from the aforementioned orders

of DER.
DISCUSSION

In each of these appeals there is the common element of a bathingbplace
being provided for the accamodation of lot owners of a particular development in the
Pocono Mountains. In the case of Appellant Pocono Heights Property Owners Club, Inc.,
all the members of said corporation must own at least one lot in an area in Middle
Smithfield Township known as Pocono Heights. The membership of Pocono Highland Lake
Estates Property Owners Association is restricted to lot owners of a development in
Middle Smithfield Township, Monroe County, Pemnsylvania, known as Pocono Highland
Lake Estates. Menbership in each association is the only means by which a property
owner in the respective developments can gain access to the lake area of each develop-
ment for the reason that the ownership of the lakes in question and the surrounding
land is in the Appellants. Individual lot owners in each development have no right

of access to the lake area except as members of onecf the Appellants.

The facts of each appeal are subs;:antially similar. However, same noticeable
differences exist. In the Pocono Heights appeal the deed of conveyance fram the
developers of Pocono Heights to the Club contain:a deed restriction to the effect
that the property to be conveyed is for the sole benefit of lot owners of Pocono Heights.
There is no similar restriction or condition in the deed of transfer from Pocono
Highland Lake Estates, Inc. to Pooono Highland Lake Estates Property Owners Association.
Moreover in Pocono Heights, each member of the club in good standing is limited in

guest privileges to six persons at any one point in time. There is no such limitation
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with respect to guest privileges of members of Pooono Highland lake Estates Property
Owners Association. There is greater utilization of the Pocono Heights Lake Area by
its membership and guests than there is of the Pocono Highlands lake area. This may

be due to the fact that the Pocono H_éights area has been in existence for a longer
period of time and, consequently, is more built-up than is Pocono Highland Lake Estates.
These differences, however, are not legally significant for the purposes of this

Adjudication.

Appellee moved for summary Jjudgment in this matter, but we do not think
that a motion for summary judgment is proper where the matter has been submitted for

adjudication on the basis of stipulated facts. See Pa. R. C. P. 1035.

During the pendency of this matter Commonwealth Court rendered its decision
in Apple Valley Racquet Club v. Commomwealth of Pemnsylvania, Department of Environmental
Resources, 1517 C. D. 1974 (issued July 17, 1975) upholding our Adjudication in which
we affiﬁ@ a DER order requiring 2pple Valley Racquet Club, a non-profit swim club,
to cease operation of its pool, drain the same, and not to reopen until it is in
possession of a valid bathing place permit issued by DER pursuant to the provisions
of the Public Bathing Iaw, supra. In upholding the Board, the court, per Judge Mencer,
said:

"Appellant would have this Court take the position that

the Iegislature intended to apply these requirements to member-
ship clubs only when the swimming pool is made available to the
public on an unrestricted basis, care one, come all, save only
that a fee might be charged. Such a position might have been

. tenable and indeed was taken by the Caommon Pleas Court and a
divided Superior Court with regard to public eating and drirking
facilities in Commonwealth, Hwman Relations Commission v.. Loyal
Order of Moose, Lodge No. 107, 220 Pa. Superior Ct. 356, 286 A.2d
374 (1971), but was expressly discarded by a unanimous Supreme
Court of Pemnsylvania, in 448 Pa. 451, 294 A.2d 594 (1972).
In that case, the Pennsylvania Supreme Court ruled that a member—
ship club, while 'private' when it restricted its facilities to
its members only, became 'public' when any member of the public
could be admitted on the invitation of any member. It is as
simple as that. It is clear fram the stipulation of facts, as
well as the findings of fact, that there are 45 shareholders or
members of appellant, a nonprofit corporation. Each shareholder
or member is entitled to sponsor as many guests as he chooses,
restricted only to paying a 50 cents admission charge.

"Indeed, Lodge No. 107, supra, would seem to be a much
stronger case than the instant one for ruling that the Act did
not apply, since the Act there involved has an express exclusionary
clause applying to fraternal corporations or associations.
Section 5, the Pennsylvania Human Relations Act, Act of October 27,
1955, P. L. 744, as amended , 43 P. S. §955 (Supp. 1974-1975).
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"Appellant argues that it is not a membership type of club
open to any member of the public to join upon payment of dues,
but rather is a group of co-owners, familes and guests who are
the 'sole users' of the pool. We do not understand this argu-
ment, for the stipulation of facts states that appellant is a
nonprofit corporation organized and existing under the rules of

" the Comonwealth, and that the corporation owns the pool 'for
the exclusive use and enjoyment by the shareholders and guests
of shareholders'. The fact that the member also has a share of
stock which he may transfer under certain circumstances would
not seem to have any bearing on whether the unrestricted right
+o sponsor guests at the pool makes the pool a public facility.”
(Footnote cmitted)

We are of the opinicn that on the substantive issues in these appeals
the decision of the court in Apple¢ Valley is dispositive. Hence, we have no diffi-
culty under the rationale of 4pple Valley in holding the two lakes which are the
subject matter of these appeals to be subject to the permit requirements of the

Public Bathing Law, supra. '

' We have examined the jurisdictional issue and are of the opinion that
the affirmance of these orders by us would constitute Board adjudications. The
as s . . . 1
term "adjudication” is defined in 71 P. S. §17.2 as follows:
"'Adjudication' means any final order, decree, decision
detemmination or ruling by an agency affecting personal or
property rights, privileges, immunities or obligations of any .
or all of the parties to the proceeding in which the adjudication
is made, but shall not mean any final order, decree, decision,
determination or ruling based upon a proceeding before a court,
or which involves the seizure or forfeiture of property, or which
involves paroles, pardons or releases from mental institutions.”
2
Because of the provisions of 71 P. S. §510-17 these orders subject
Appellant to the possibility of additional liability for failure to camply with
the provisions of the orders in question. This provision authorizes LER to enter
Appellants' premises for the purpose of taking abatement. action and charge the
costs thereof to Appellants, if they fail to-camply with the orders. Thus, even
though the Public Bathing Law, supra, does not contain any provision authorizing
the issuance of orders or their enforcement, §1917-A of the Administrative Code
of 1929, supra, does subject Appellants to the possibility of additional liability
if the orders are upheld. In such circumstances our sustaining the DER orders would

clearly "affect” Appellants' rights. Hence, our determination would constitute

1. Section 2 of the Administrative Agency Law, Act of June 4, 1945, P. L. 1388,
as amended 71 P. S. §1710.1 et seq.

2. Section 1917-A of the Administrative Code of 1929, Act of April 9, 1929, P. L.
177, as amended 71 P. S. §51 et seq.
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an adjudication as defined in the Administrative Agency Law, supra.

CONCLUSIONS OF IAW

’

1. This Board has jurisdiction over the parties and the subject

matter of these proceedings.

2. Inasmuch as Appellants permi_t:’ their membership to bring guests to
their facilities and utilize such facilities including the lakes as a swimming place,
Appellants' lakes constitute public ba‘d'u.ng rlaces as defined in the Public Bathing

law, supra.

3. Section 1917-A of the Administrative Code of 1929, supra, authorizes
DER to have issued the orders to Appellants which are the subject matter of these

appeals.
ORDER

AND NOW, this 12th day of August, 1975, the oxder of July 30, 1974, =
issued by the Pennsylvania Department of Environmental Resources to Pocono Heights
Property Owners Club, Inc. is heréby sustained and the appeal taken fram said order
is hereby dismissed; further that the order of December 5, 1974, issued by the
Pernsylvania Department of Environmental Resources to Pocono Highland Lake Estates
Property Owners Association is hereby sustained and the appeal from said order is
hereby dismissed.

ENVIRONMENTAL HEARING BOARD

PAUL'E. WATERS

e
BY: -ﬁfigflz?@‘ﬁ %
Membexr

W X Lrwseritd
JOAM¥E R. DENWORTH
Member

DATED: August 12, 1975 269
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COMMONWEALTH O PENNSYLVANIA
CENVIRONMENTAL HEATZING BOARD

Blackstone Brilding
First Floor Anrex
112 Market Street
Harrisburg, Penusylvania 17101
C(717) 787-3482
In the Matter of:

HALL2ZM DBOROUGH
Docket No. 75-016-D
) v.
COMMONWEALTH OF PENNSYLVAMIA

DEPARTMENT OF ENVIRONMENTAL RESCURCES

LDJUDICATION

BY: JOENNE R. DENWORTH, Member , August 15, 1975

This case arises on an appeal by Eallam Borough fram the grant cf a
paxmit to Arthur C. Rhineer for a demolition debris disposal on a site uphill

from the springs that are the source of the RBcrough's water supply system,

1. BAppellant, Hallam Eorcugh, is the ovmer of a water works system
that serves the Borough and customsrs in Hellan Township.

2. Appellee is the Deparinent of Environmental Resources, the agency
6f the Ccmnonweali-;h' of Pennsylvaniz au’:ho.rized to administer the Pannsylvania
Solid Waste Management Act, Act of July 31, 1962.3, P.L. 788, as amended, 35 P.S.
§6001, et seq.

3. Intervenor-Permittee is Arilwur C. ﬁhinee.r, Box 126, Willow Street,
Pennsylvania.

. 4, On or about November 1, 1974, the Intervenor filed with the Depart-
ment of Envirormental Resources an appiication for Permit for Solid Waste Disp;ﬁsal
on a site in Héllam Township, York Ccuhqr, Pennsylvenia. _

5. On December 23, 1975,a Permit No. 100995 was issued in response
to Intervenor's application. '

6. The current wotecr sowrces for the Borough's water supély are ni-ne ’
sprilys lovated nusih ol Gie Putougl fiad Wi, wacch b6 phpad by Wiwvity Sl
to a veservoir. The quality of woter from these springs is exceptionally high,
though sangwlmt acid. "
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7. The proboscd demolition debris disposal site is located within
thevatershed that feeds the Borough's springs. ‘'The site is uphill ot a

distance of 700 feet from the nearest spring.

8. The topography of the.watershed And direction of groundwates .

flow are such that if the groundwater Decate polluted fram the disposal site,

the Borough's springs would be likely to be polluted.

0. By policy rather than regulation, the Department distinguishes
between solid waste disposal and demclition debris disposal facilities on the

basis that the materials that will be placed in a demclition debris disposal
site are inert building ritaterials——namely bricks, plastér, cement, glass and
ﬁood—-and,* therefore, the requirements for disposal of such debris .need not be as

stringent as those for other kinds ~f refuse.

1C. since the 1972 flood, the Degart;meni: has been approving demolition
debris disposal sites informally and has not required penﬁits for such sites.
The Department changed its policy in the aunmer of 1974. The Intexrvenor was
the first applicant for a demolition debr.is disposal site, who was required to
camply with the Regulations applicable to the permitting of solid waste disposal
facilities. | '

11. Before the Department's policy or.1 demolition debris disposal sites
was changed, the Intervenor was given an informal approval by the Department.
At that time, the Department was not aware that there were springs for a public.
water supply locatéd near the disposal site. The Intervenor was later told that
he would have to conplete the modules and investigation required for a solid
waste disposal site. -

12. Extensive inspection and investigation of the proposed site was
" dane by the Intervenor's engineer and the Department's soil scientist and regional
- geologist. At the time of their review they were aware of thie approximate loca~
tion of the springs for the Borough's water supply.

13. The regional water table was determined by inspection of the
backhoe pits dug on the Site and a neighboring well (where the water table was
-approximately 54 feet) to be helow 10 feet. However, there was evidence

of a perched seasonal water table in several of the pits in the proposed areas
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of the trenches, which showed motﬂingl in the upper zones. Below these zones
there was a deep accumulation of soil that exhibited very good drainage
characteristics. No water or bedrock was observed in the pits, several of which

were ten or eleven feet deep.

14, In 1squ.ng the Permit, the Depa.rtment of Env:.ronmental Resources
attached condltlons to the use and operation of the proposed facility, including
inter alia:

a. Segregation of the debris in question' = "all garbage, rubbish,
furniture and applicances, etc. are to be ramoved fram the demolition waste and

transported to a permitted sanitary landfill."

b. Inspection and certification by a Registered Professional Engineer
with regard to site development pricr to operation;

c. The placement of lime-rich materials in the bottam of the trench
area and, upon canpletion the placement of lime-rich materials on top of the
deposited waste prior to final cover, includipg the use of finely crushed lime-
stone, if necessary. |

d. Creation of diversion ditches to assure that no surface water runs
into the landfill.

' 15. It is not known how Successful segregaticn of the debris can be
to assure that metals and other refuse are not placed in the disposal site since
segre_gation of debris has never before been required at other demolition
debris disposal sites. . - y

16. If the site is operated according to conditions in the pemmit, no

pollutional hazard will result to the Borough's public water supply.

1. "Mottling is, in simplest terms, a variation in the coloring of soils. When that variation shows
4 concentration of redder colors in some spots, and grayer colors in others—a variation in "chroma",
in particular—it will almost invariably be due to scgregation of iron compounds from other components
in the soil, and especially scgregation of reduced (ferrous) iron compounds from oxidized (ferric) iron
compounds. lIron compounds in the soil in the presence of air for any extended period of time will
oxidize to the ferric state: ferric compounds are generally red.  If the water table rises to a given level
for prolonged periods of time, say “cighteen inches, . . . then the relative absence. of oxygen produces
reducing conditions, and the ferric compounds are changed to ferrous compounds. Ferrous compounds
are generally grayer—of a lower chroma.  The ferrous compounds tend to migrate, and collect in nodules;
when the water table drons manv of these nodules will be exposed to air, and oxidize to ferric iron,
Nodules that for some reason the air did not reach, and arcas of the soil from which much of the
iron had carlier migrated, will appear gray." rabiane v. Commonweal th , EHB Docket No. 75-051-B
(issued August 1, 1973).
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DISCUSSION

While there is a threshold prepostcrousness to the grant of a pemit to
placé a landfill uphill from a public water supply source, we cannot say after
caréful review of the evidence that the Department abused its discretion or

arbitrarily or unreascnably applied the law in granting this permit. See
F. & T. Construction Co. V. Department of Envirormental Resources, 6 Pa.

Camonwealth Ct. 59, 293 A.2d 138 (1972); Sierra CZyb v. Sanitary Water
Board, 3 Pa. Commorwealth Ct. 110, 281 A.2d 256 (1971). The Appellant's
primary concern, expressed by its expert witness, is that demolition wastes
cannot be successfully segregated fram other debris, and that wastes con-
taining garbage and refuse that have been left in abandoned houses will be
dumped together with wood into the landfill where such material will came in
.contact with water, which will cause the wood and other putrescible ma£erial
to decompose creating an acid condition, which woqld then cause any metals
that might be present to move into a leachate that would pollute the gr‘ound—

" water. o )
hppellant's concern that the material would be in frequent contact

wit_-.h water is nbt supported by the evidence. It is true that Intervenor did not
literally comply with all the requirements of the regulationssince it did not
drill any borings or wells into the groundwater as required by 25 Pa.
Code §75.81. 'i‘he water table depth was approximately determined by calculation
of ﬂ;e slope frqm the well at the northwest corner of the ‘property to the
Borough's springs to be around 23 feet at the sogthern portibn of the disposal
site. Apparently,v .because the Department had decided to limit the capacity of
the landfill to oﬁe. 1lift and because the site would contain only demolition
debris, it did not require a boring:or.well to determine the exact groundwater
table level. The evidence was sufficient to support the conelusion that
~ the groundwater table would be more than six feét below the bottom of the
only lift in accordance with 25 Pa. Code §75.84 (c). Although there was an
.indicat-i'on of a perched water table in several areas of the site, the excavating
of this area in order to create the trenches and the construction of the
‘diversion ditches to divert the surface water fram the site as required in the
design of the facility, would largely eradicate that conditidn. There may
be a possibility of same water a_round the edges of trenches in this area at
wet times of the year, but that would appear to be a minimal hazard; The
cvidence was quitc cubstantizl that if the cito +dre cporaicd in acccrdance

with thc conditions of the permit, there would “be no danger of pollution to
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the water of the Borough.2

The problem is with that"if. We share the Borough 's concern for the
proteétion of its wai;er supply, as does the Department. The Intervenor would
like'us to assume that the operation will be in accordance with the conditions
of the permit, and we suppose that that is his intent. However, we were impressed )
with the‘probable difficulty of .separating the demolition debris from other refuse
and for that reason we will require that the Intervenor install a monitériﬁg well.
This would assure that if the operating conditions are not met and putrescible debris
does come m contact with water at various times of the year, any danger to the
Borough's water supply would be detected, and immediate corrective action could be
required. The details and location of the well shall be approved by the Department
in accordance with 25 Pa. Code§75.81 (1) (iv). We will also add as a condition
of the permit that no industrial demolition debris be placed in tﬁe site, since such
debris would be 'more likely to contain-chemicals and other hazardous waste than
debris from reéidential and commercial buildings. Although we recognize that this

‘ Intervenor has borne the burden of what may be extra precautions, these precautions
are required by the special circurtstanée of locating a disposal site, even éf
demolition wastes, next to the source of a public water supply system. The reg-
ulations require the identification of any public water supplies that are within
a quarter of a mile of any proposed disposal site, 25 Pa. Code §75.72 (a) (2),

and we think this is intended to afford extra protection to public water supplies.

Appellants argument that the Intervenor's original proposal was for
90 demolition houses and should be limited to that, has no basis in fhe law or
regulations The permit was granted for a tem of five years and for a certain
area. Determination has been made that the site is appropriate fof an amount
of debris, which may or may not take five years to accumulate. Although
" Intervenor initially intended to use the site for a project he was then bidding
.on, that project has long since been completed and he now wishes to use the .
site fof other jobs. There was tes.timony to indicate the Department's policy
now is to approve these demolition sites fox; long term use, since they are now:
requiring extensive review and investigation in order to obtain a pexmit.,
As to the Appellaﬁt's contention that the Intervenor should be required

to use the York County Landfill as the municipalities of the County have been

2. The Deparidani's witicss distinguiched bot.lon "pollutien® and "degradation®
of the groundwater . lle said that sane "dC’C]]“addt.L()n" of the groundwater might
result in that the amount of sulfates and dissclved solids in the groundwater
might increase. lowever, these would not "pollute" the water or fzke it in any.
sense undrinkable. Much as we would like to aqree with the Borough that not

. even any degradation of their water should occur, we must agree with the De-
partment that the law does not requine S;;:z}: purity.




ordered to do by the Department, we must agree that it seems an anamaly to
insist on municipaliti.es using a regional landfill while permitting an
indi\}idual to develop a private landfill simply to make his business more
prrofitable. The problem is that the Pennsylvania Solid Wasté Management Act,
supra, gives the Department authority to reéuire official solid waste manage-
ment plans fram municipalities and to see that such plans are coordinated on a
regional basis, but it does not preclude the opening of private landfills so
long as the technical requirements for construction and operation of a landfill
are met. As we read the Act, the only authority the Department has over private
landfills is through ﬁhe permitting process. If technical requirements for a
permit are met, the Department cannot deny the pérmit because it oconsiders the
location of the landfill to be an undesirable land use, or because another land-
£ill exists where the applicant could dump his debris. See Community College of
Delaware County ard Community College of Delaware County Authority, Appellants
~ and Township of MarpZe_, Intervening Appellant v Mrs. Cyri‘Z G. Fox and Natural
Lands Trust, Inc., Appellee, 654 C. D. 1974, (July 18, 1975) and Central Delauare
County Authority, Appellant-v. Mrs. Cyril G. Fox and Natural Lands Trust, Inc.,
Appellees, 743 C.‘ D. 1974 (July 18, 1975). Unless and until the Iegislature
and/or local municipalities act to require camprehensive land use planning this

kind of ancmaly will persist.
) ’ CONCLUSICNS OF LAW

.

1. The Board has jurisdiction over the parties and .the subject matter
of this appeal. X . . . '
| 2. The Départnent did not abuse its discretion or apply the law in an
arbitrary and capricious manner in granting the permit that is the’ subject of
this appeal.

. 3. The location of a landfill for demolition debris within one-quarter

mile of springs that are the soufce of a public water system requires that extra

precautions be taken to protect the public water supply system.
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ORDER

AND NOW, this 15th day of August, 1975, thJ.s matter is remanded to
the Department with instructions that the pe;:mit be issued with the further
conditior.ls that a moﬁitoring well be placed on the site to the satisfaction
of the Department and that no demolition debris from industrial establiéhnents

be placad in the landfill.

ENVIRONMENTAL HEARING BOARD

(),_2, CJJ::

PAUL E. WATERS
Chairman

-ﬁ?fr/‘) K@@ -

El-H I,. COHEN
Member ’

~Ltrans 32 Devsoritd

&Y: JOBNNE R. DENWORTH
Member -

DATED: August 15, 1975
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’

ENVIRONMENTAL HEAIGNC BOARY)

Blackstone Building,
First Floor Anncx
112 Market Street -
Harrisburg, Penosylviia 17§01
(717) 787-3483

In the Matter ol
NEW ENTERPRISE STONE AND LIME COMPANY, INC.

Pocket No. 73-157-B

v, .
COMMONWEALTIE OFF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
ADJUDICATION

_ By The Board, August 15, 1975

This case is an appeal from an order of the Department of Environmental
Resources (hereinafter Depmt) dated May 9, 1973, den.y:"mg an application by New
Enterprise Stone and Lime C&npany, Inc. (hereinafter New E:xi:exprise) for a surface
mine permit for an existing limestone quarry néar the village of Bakersville in
Jefferson Township, Somerset County (hereinafter somztimes referred to as the
Bakersville Quarry). The permit application was submitted pursuant to the Act of
May 31, 1945, P.L. 1198, as amended; 52 P.S. 1396.1 et seq, (the Surface Mining
Conservation and Reclamation Act) and in accordance with sub-chapter C of 25 Pa,
Code, Chapter 77, "Mining”, which sub-chapter was entitled "Interim Requirements.
for Surface Mining". This application was reviewed by the Departirent and, after
a diécussion with representatives of the Appellant at a meeting held on February 6,
1973, Appellant submitted a supplement to the permit applicaticn dated March 1,
1973. After review of the original appli_cation and the March 1 submission, the
Department issued its letter of May 6, 1973, denying the pexmit. The reason for
the dehial was that the operation was, in the view 0f +he Department, causing
siltation to be deposited in the groundwater undevneath the quarry, which siltation
appearéd at a spring (hereinafter sametimes referred to as the Hatchery Spring )

located same 1,400 feet from the quarry area and at an elevation lower than the floor

of the Appellant's quarry.

On May 24, 1974, Appellant submitted its application for a permanent
pemit, application No, 4074SM1L2., This permit applicatiscn called tor, among

other things, the construction of a settlament hasin to treat the water in the
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spring to remove settleable solids and have the discharge thereby conply with the
applicable regulations of the Department. This was submitted as a proposed settle—
ment of the matter and was neither intended as, nor taken by the Board as, an
admission that the quarry was in fact causing. the siltatioq problem in question.
This applicat;.ion was denied by.the Department pursuant to a letter dated July 11,
1974. The reasons for the denial, as given in the 1etter-fran counsel, quoted infra,
and as elaborated on in the testimony, were that the application did not show )
that the discharge would éomply with what the Department considered to be applicable
water guality criteria. Both the original permit application and ﬂ.'xe_second ’
permanent permit application, are at issue in this appeal. ' )

The Bakersville Quarry was acguired by New Enterprise in 1953 through
purchase of another campany known as Scamerset Limestone Company, Inc., which had
owmed and operated the quarry from  around 1930.

The operation of the Bakersville Quarry consists of removal of overburden
so as to expose a layer of ona]hanna Limestone, which is then mined and processed
through a stone crusher system thereby reducing the stone to various sizes useable
for the construction and maintenance of highways. The finished material is stock-
piled at the quarry until it is hauled away by trucks., h

On July 12, 1968, the Commorwealth of Pemnsvlvania, Department of Health,
pursﬁant, to application, issuéd Industrial Waste Permit No>. 4681002 to Scmerset
Limestone Company, Inc., which was directed to the removal of process dust and
other suspended matter from the surface runoff at the quarry, pursuant to the
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P,S. §§691.1
et seq. Pursuant to the temms and conditions of that Industrial Waste Permit,

New Enterprise constructed and thereafter e@l@ed sedimentation ponds on the
quarry property. _

Pursuant to the requirements of the Surface Mining Conservation and
Reclamation Act', supra, as extensively amended in 1971 to apply to the surface
, mining of all minerals, New Enterprise secured a license to operate its various
mining facilities and also filed, inter alia, an appl.ication for an inte:im permit
on September 12, 1972, directed to the operation of 1£he Bakersville Quarry. The |
. application was for an interim permit inasmuch as permanent permlt applications
were not yet available for use. _

By letter dated May 9,‘ 1973, as already noted, application for permit.
was ‘denied. On-May 17, 1973, New Enterprice filed an appeal before the Envir-

ormental Hearing Board (hcreinafter Board) from the May 9, 1973, letter from
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" DiiR which denied the permit application and directed temmination of all quarry-
activities, ‘

Also on May 17, 1973, New Enterprise filed a Peiition for Supersedeas
before the Board requesting allowance to resume and contifue operations at~the
, quarry pénding outcame and final determination of-the appeal. By order of the
Board, the Supersedeas was granted through June 15, 1973.

On June 4, 1973, a view of the quarry was made and on June 5, 1973,

a hearing was held before ‘Pobert Broughton, then Chairman of the Board, now |
hearing examiner. As a'result of the discussions between the parties at the
hearing, both on and off the record, the Supersedeas was extended through June
"26, 1973, and the hearing was continued to'a date and time thereafter to be
determined.

Subsequently the Board, upeon stipulation of the parties, ext'ended. the
Supersedeas on June 25, 1973, July 27, 1973, August 30,' 1973, Octecber 26, 1973,
November 28, 1973, January 15, 1974 and April 3, 1974, All of the exte;sioﬁs of
Supersedeas contemplated probable settlement, and were subject to the conditions
as decided at the June 5, 1973, hearing which inter aliz enccrpassed the provisions
that New Enterprise would refrain from additiof:al overburden removal at the Qda.n;:y,
ekcept for two occasions noted below, .

On apéro)dmately December 4, 1973, during the Supersedeas period, New
mtefpriéé presented to the Department a proposal in the nature of an amendment
to its original permit application. The proposal pm\;ided for the construction
of an enclosed sediment basin to be located on land adjacent to the quarry property.

At a meeting held on May .14, 1974, between Robert Broughton and the

parties, New Enterprise was verbally informed by the "Department
that its permit application as amended was still unacceptable to the Depaﬂ:ment.
By order of the Board d continuatio_n of the hearings was scheduled to commence oh
" June 3, 1974. ' '

On May 24, 1974, New mte.rp-risci filed an Expplication for permit directed
to the operation at the quarry. The second appl;cation was for a pemmit of a
permanent nature since permanent pei;mit applications had since became available
from the Department, and also proposed a sedimentation basin.

At a hearing held on June 3, 1974, the Department once again vérbally
denied New Enterprise's permit application and the heariig continued the rest
of that day as well as the following day, June 4, 1974, Further hearings were
held on July 15, 1974, July 16, 1974, July 25, 1974, July 26, 19274, and August 1,

1974, with the hearings concluding that day with amother viéw of the quarry site.
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During the period of time since the last date of hearing, New Enterprise
had petitioned for permission from the Board to conduct overburden removal at the
quarry, limited to a described area, which was granted by the Board hy order of
i November 18, 1974.b . The Department has during the same period of time, petitioned
the Board for an Order to Cease Work at tl{e quarry. New Enterprise has subsequently ’
petitioned the Board for an allowapce of additional operation.. A hearing was held
on these petitions on April 3, 1975. By an Order daf;ed June 23, 1975, the Board
denied all these Petitions. |

Hearing Examiner Robert Broughton submitted a provosed Adiudlcation that

is being adopted by the Board with a few modifications.
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FINDINGS OF FACT .

1. BAppellant is New Enterpri.;:e Stone & Lime Company, Inc., a corporation .
which owns and operates a quarry in: Jefferson 'Downsh:.p, %merset County, known as
the Bakersville Quarry. The quarry is engaged in thgé product}on of limestone.

) 2,. On Septenber 20, 1972, the Department treceived New Ent;arprise's interim
permit application submitted pursuant to ‘sub-chapter C of 25 Pa. Code, Section
77.81, et seq. '
' 3. Prior to and féllcming the date of this permit application, the
Department's geologist made visits to the site to assess the gaclogy of the area
and how it related to the flow and quality of ground water in the area, and .suhmitted
a report of his investigations to the Bureau of Surface Mine Reclamation.

4, The geology in the area of the Bakersville Quarry consists of three
sedimentary bedrock formations: (a) the Pocono Sandstone (lowermost unit), (b)
Loyalhanna Formation-~a formation having rock type ch.;i:act,eristics somewhere between
a very sandy limestone and a calcereous sandstone, which unit is approximately

" 50 to 60 feet thick, and (c) the Mauch Chunk Formation——predominately a red shale
with some interbedded siltstone and sandstone. . .

" 5. 'The bedding planes of these formations in the quarry area dip
approximately 2.3 degrees to the southeast, in th,g direction of the Laurel Hills
- Trout Hatchery Spring, which is at a lower elevation than the quarry flcor.

6. Directly to the east of the toe of the ridge on which the quarry is
Jocated is the Laurel Hills Trout Hatchery, owned and operated by Messrs. Clair
Bassett and Fred .Vallango. ' It consists of 21 cold water fish runs or raceways'.
(actually rectangular concrete troughs), and a hatch hguseﬁ The upper portion, or
series of fish runs, of this hatchery is watered by a-spring that is directly
between the hatchery and the quarry, referred to hercin as the "Hatchery Spring". '

7. The rock in the é:r:ea is highly fractured or jo:inte:d, with the major
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master joint set being a nearly vertical set of fractures which trends east-west.
(A "master joint set” is a set of joints, or fractures, that crosses all three
bedrock formations, i.e. the Mauch Chunk shale, the Loyalhanna, and the Pocono

) Formation.s)) '

8. The slope of the groundwater table contour in the area of the Quarry
appears fram the geological evidence to be due east (i.e., in the direction of the
Hatchexry Spring).

9.. The east-west trending master joint set is one major control &f
groundwater moying ‘within the Ioyalhanna éand Pocono Formations, with other controls
being other, less major master joint sets in the area. This is confirmed by an
aerial photographic i.nvestigation which révealed tonal patterns which trended in

the general east, east-west direction through the quarry area, with the principal
secondary patterns being south—gouthwest to north-northeast, This tonal pattern
indicates the subsurface drainage pattern and is a recognized geclogic  technique
to help determine groundwater flow. :

10. Due to the bedmck formations at the ﬁdcersville Quarry area, any
pollutant that can enter the vertical fractures or any unconsolidated material
within those fractures that could be shaken loose and get into the groundwater -
system, could affect fhe hatchery spring.

11. The primary pollutant at this spring is silt.

12. From the above geological evidence, it would appear that other
potential groundwater pollution sources in the area, "i.e. ’ Hidden Valley Farm
and the area to the i'lorth , along Route 31, would not tend to affect the Laurel
Hill Fish Hatchery Spring. This is due in part to the fact (applicable to the
Hiddeﬁ Valley Farm pondi that a perennial stream would tend to act as a ground-

. water divide, preventing groundwater currents on one side of the stream from af-
fecting groundwater on the other side of the stream.

‘ 13. The geologic evidence indicates that any water flowing ‘fmm the area
around the Hidden Valley impoundment wbuld probably discharge to the perennial
strea.m rather than to groundwater which affects the Laurel Hill Trout Hatchery

Spring. . This evidence is not conclusive-, however.

14, The trace} studies conducted by Department's geoloqist, Mf. peffer,
did not yield positive results, in that the increases in the tracer.: medium
discovered in the spring were too small to be statistically significant. Weather
‘ conditions prevalent at the time of the second study, it was believed by the

Departnent, hampered the resuits of that study. Geologists tor New Enterprise did
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not accept the inconclusiveness of these tracer studies, but instead regarded them

as conclusive evidance that New Enterprise was not causing pollution of the hatchery
spring.

| 15. It is unlikely that silt from the uppermost of- the two settling lagoons,
which lagoon was excavated to bedrock, and has no artificial liner, could penetrate ‘
the bedrock and from there seep into the water table and ultimately to tha Laurel Hill
'I:rout Hatchexy Spring. This pond, fram. the experience of employees at New Enterprise,
oonsistently holds water. | - | |

16. A pond constructed at the Hidden Valley. Faxmj area, to the .south of the
Quarry, and already referred to above, has comistently. not held water. The water
in the pond is frequently silt. laden. Geologists for New Enterprise have been led
to conclude that the siltation in-the spring probablf cores from the Hidden valley
area, or from Route 31, to the north of the Quarry.

17. Department Exhibit No. 6 is in part a rose diagram depicting
approximately 100 joint attitude measurements in the quarry, and 28 joint attitude
measurements at an outcrop of the Pocono Sandstone across from the Laurel Hill
Fish Hatchery along Route 31, which diagram indicates as follows: the east-west
joint set (the major master jo—iht set) represents approximately 34 percent of the
total number of measurements in the Quarry area. The next most freément joint set
represents approximately 14 percent of the measurements, it being a set which trends
north 42 or 43 degrees west. The third most frequent joint set represented
appmxmately 6 percent ‘of the measurements whlch tended north 20 degrees east.

This diagram and the measurements taken by the geologist, from which the chart was
drawn, are consistent with the belief of th.e Department's Géologist concerm‘:ng the
movement of groundwater and the likelihood that work in the Quarry affects the
Hai:chery Spring by causingb siltation to appear in thé spring. The rose diagram
and measurements are also consistent with the beliefs of the geologists for New
Enterprise.

18. It is reasonable to conclude that the flow of the regional ground—‘
water table under the Bakersv:.lle Quarry area is from the west to the east, 1.e. '

“from the Quarry area toward the Hatchery Spr:.ng.

19, 'I‘hls conclusmn in twrn leads us to find that it is reasonable for
the Department to conclude that ren'oval of overburden in the area of the quarry,
based on the geologic evidence available, is likely to severely aggravate the

siltation problem appearina in the Hatchery Spring due to the fact that fractures

would be exposed and there would he no blanket of scil to act as a filter to prevent
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the east access of contaminants into the fractures, which fractures are the primary
conduits of groundwaters.

20. On December 5, 1973, Appellant submitted to the Department a proposal
for a settlg—:mgnt basin to treat the water coming from the Lf'iurel Hill Trout Hatchery
Sprihg in ordé‘r to provide removal of the siltation allégedly caused by quarry
operation. This submittal included a nurber of samples dépicted on a graph showing
the turbidity of water taken from the épring and from the "pipe" (a water outlet in )
one of the raceways) and showed the relative turbidity of these sampies after
certain periods of settling time (Department Exhibits No. 7 and 8) .'

21, The recommendation from the Report of the Nat.ional 'i‘echnical
Pdvisory Committee to the Secretary of the Interior, Water Quality -Criteria,
published by the Feéeral Water Pollution Control Administration in 1968, (commonly
known as the "Green Bock") és well as of the Department’'s Aquatic Biologist, Mr. Karl
Sheaffer, were that the turbidity in the receiving water cue to a discharge should
not exceed 10 J,T.U. (Jackson Tur}:;idity Units) in cold water streams.

| 22, Current literature, fncluding that cited in the Green Bock in support
of its recamendation, tends to suggest a samewhat higher value. Of three articles
cited in the Green Book (New Enterprise Exhibits 19-A, 19-B, and 19-C), and testified
to by Dr. Edwin L. Cooper, one showed that trout stopped feeding at 70 J.T.U. (trout
feed ioy sight, not smell or sound). The other two showed, respectively, no harm
to trout at suspended solids levels of 60 milligrams per liter (mg/l) and same damage
at 90 mg,1. (No very good correlation can be made between mg/1 of suspended solids
and turbidity levels in J.T.U.)

23. The samples taken from the spring and the pipe (Department Exhibit No. 8)
show by the settling curves indicated on the exhibit that after three to five hours
of retention time the curves level off and the degree or concentration of contaminents
remaining :Ln the water remains fairly constant thereafter., One sample showed
a .tapering off at approxitﬁately 20 J.T.U. fs, another sample showed leveling off at
40 J.T.U.'s, and a third showed a leveling off at about 75 J.T.U.'s.

l_ 24, There are possibilities for additional. treatment (e.g., addition of :
polymers) other than those provided in the settlement basin proposal as part of
. permit application No. 4074SM12 (Department Exhibit No. 28). » which methods were
not ‘included by Appellant as part of the proposal.

25. The Department's denial of the. proposal for the settlement basintto

treat the wat:erb from the Laurel Hill Trout latchery Spring was based in part on its

conclusion that the data submitted did not demonstrate that the treatment faéility
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would be able to contain the level of turbidity below any given figure.

26. Despite considerable testimony, there was no significant correlation
between blasting at the quarry site, (whether or not in ;:onjunction with heavy rain-
fall) ’ and siltation at the Hatchery Spring.

27. A Project 70 operation involving the development of trial facllltles
for Laurel Ridge State Park, (suggested at one time as source of siltation at the
Hatchery Spring), beiﬁg on top the mountain. into which the quarry is cut, is unlikely
to affect or cause siltation to occur in the spring in q.uestion because of the fact
that it is well up into the Mauch Chunk Formation and there is a perched water zone
within that area.

28. During the nine and one—half years of ownership by Mr. Bassett of the
Laurel Hills Trout Hatchery, the problem of siltation has been worse during those
periods of stripping of overburden at the quarry area. '

29, The logs of Mr. Bassett and Mr. Vallango indicate that in a one-year
period in 1972/73, out of 36 times that this spring wa.s recorded as e:ci)eriéncing
a condition of siltation, the following circmﬁsta{lces prevailed:

A. Twelve times there was no rain (i.e., no other reason for the
spring to get dirty) and the spring got from dirty to muddy ’
within six to eight hours following a blast at the quarry.

B. On five other days when the spring got muddy six to eight hours
following a blast, the conditions could have been affected also
py rain on those days. ) -

C. Fourteen days no blast. was heard, howaver, there was no rain
and. the spring got dirty to muddy.

30. Other log-records also indicate that there is not a significant
correlation between blasting at the quarry and siltation at the spring.. This is
also what cne would expect from the blast reports fram the quarry, which
in general show very low levels of ground vibration.

31. The correlation between periods of stripping of Mauch Chunk over-burden
and siltatién at the Hatchery Spring, noted above, is borne out by- two pericds of
such stripping in January-February, 1974, and st.arting in December 1974 to the
present. A close look at the dates and times of the siltation in the last time period
leave one somewhat in doubt Mt that correlation hovrevrer. For example, in this
period, heavy siltation started on December 16, 1974, whereas actual clearing started
on December 30, 1974, Timber removal started Dc:cankxzx{ 12, 1974, but soil would have

filtered any silt at that time. On the other hand, mud would have been tracked onto
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Route 31 by trucks in the ocourse of taking out trees. The sequence of events may
support New Enterprise's belief that silt in the spring may come from Route 31, as
mach as the Department's belief that it.comes from the quarry.
A ' 32, There was surprisingly litt'le correlation hetween rainfall--even
‘averaged out over significant periods of time—-and water flow at the Hatchery Spring—.
That flow is quite variable, and can change by a factor of 3 or 4 in a day, and back
égain ’ with no qlear :correlation to anything that was brought out 1n the record.

33, Mr. Bassett has observed correlations between the size and growth of
fish and the siltation in the spring; growth dirrdniéhes and weight diminishes
during periods when the spring is cloudy. (Cloudy in this context means = when
the water is so turbid or cloudy that the bottom of the raceways cannot be seen).

34, The hatchery experienced fish kills that were caused by siltation of
the water on November 10, 1972, and January 20, 1974,

35. The siltation that caused the fish kil_l on January 20, 1974, followed
.stripping of the Mauch Chunk overburden from the southwest corner of the highwall
and was of a nature that was quite red in color as canéared to other mud samples
taken or cbserved by Mr. Bassett when no overburden was being stripped. The color
of the Mauch Churk shale is a reddish color.l '

36. During periods when the quarry was closed down the spring had little
or x"xo heavy siltation.

37. New Enterprg'.se Exhibit No. 19-C (an article by Olson, Chase and Hanson)
x'nakeé no findings or conclusions as to the effect of furbidity on trout feeding
in a hatchery when the turbidity is below the level of 70 J.T.U. .

38. Neither the proposal for the .sett] ement basin, nor any of thenstudies
or articles submitted to the Department to supplement that proposal, nor the testimony
of Appellant's expert witness, Dr. Edwin L. Cooper, made any distinction between the
hardness of the suspended solids matter shown in-the various studies and papers
presented, as opposed to the hardness of the likely solids in the New Enterprise
Trout Hatchery and the Laurel Hill Trout Hatchery Spring.

39. No information was presented as to whether the effect, if any, of

hardness of particles on the physical well beiny of trout was or was not significant.

l. A sample of heavily silted water, also showing a reddish color similar to
Mauch Chunk, was submitted in evidence at the April 3, 1875, hearing. It subsequently
fell on the floor, and being in a glass jar, is no longer available,
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40. In some situations smaller, younger fish can ke killed or affected more
easily than older fish by contaminants in the water. Smaller fish are likely to be
more sensitive to turbidity and suspended solids conta_nﬁ.rlatloh than are larger fish.

4_].. Fish subjected to concentrations’ of suspended solids might have a
tendency to éontact other diseéses more easily and ag ‘:v:ava.te their effects with the
result that fish exposed to such relatively higher rates of suspended solids might
tend to have a higher mortality ratevthan fish without those concentrations.

42, 'IhevDepartrrent's general information as to the background quality of
groundwater in Somerset County was, at the time 6f the heari_ﬁg on july 15, 1974,
and at' the time of the consideration of the th permit application, that the
turbidity of such wafer ranged between 0 and 5 J,.T.U. with some exceptions. No
information was available for the Hatchery Spring.

43. When the groundwater discharges at the Hatchery Spring at that point,
it becames a stream for purposes of applying Pennsylvania's stream standards. 'Frcm
this it follows that stream standards become, in effect , effluent standards for the
Bakersville Quarry, assuming the conclusion that the flow of water in the spring
emanated from the qa.ia.rry, at least in part :

44. Kooser Run and its tributaries are part of the Laurel Hill Creek
Watershed, which has been désignated a conservation area by 25 Pa. Code, Chapter 93.
. 45 The Department's implementation plan for th.e Lavrel Hill Creek

Watershed ix}qorporates an effluent limitation of 25 mg/l suspended solids (Department
Exhibit No. 19). The 25 mg/l effluent criterion is the figure that the Department
has calculated is necessary to attain a less than 10 mg/l rise in concentration of
suspended solids in cold water streams in that watershed.

46. Based on the background papers fcn.i the Green Book, and on the record
as a whole, there is no substantial evidence to support a'strearﬁ standard of less
than 50 J.T.U. turbidity, and 60 mg/l suspended solids in the stream and spring in
question. . | .

DISCUSSION

Tile Department in this case denied- New Entérprise's interim permit
application because it believed continued operation of the quarry would cause pollution
of the waters of the Commonwealth. It denied the permanent permit application because
it believed that the control facilities proposed by New Enterprise would not be
sufficient to prevent that pollution. ' i

» ™n hath instances; the outrome of this case depends ericially upon who
has the burden of proof. The Department agreed to take the burden of going forward.
It presented evidence based largely on patterns of jointing in the rocks in the
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vicinity of the quarry that tended to show that siltation in the fish hatchery
spring, downstream from the quarry, emanated from the quarrying operation.2 This
evidence was weakened by the fact that two tracer tests did not show a positive

" _ocorrelation. (The Depaftment characterized the results as "inconclusive", New
Enterpfise as "negative".) The lack of positive results fram the tracer tests was
plahsibly explained by the geologiét who testified fbr the Department  but the
explanation, while plausible, is not conclusive. It still

leaves a question mark, and cnly the patterns of jointing in the rock to go on.

This is persuasive, but one would still like more in the way of corrocberating evidence.3

Two geologists festifying fc?r New Enterprise emphasized the lack of positive
results of the tracer tests, and their non-acceptance of the Department's explanatiqn
of the failure of the tests to show positive results. Based on this they together
.developed an alternative explanation for where the siltation in the fish hatchery‘
spring originated. This explanation, while nlausable, is again only that. It was
not proved -- and had scmewhat less in the way of‘ tangible evidence to support it
than the explanation offered by the Deparment's'experts. Its strongest support lies

in the lack of positive results from the tracer tests conducted by the Department.

What we came to, then, is that the outccme depends on which party has
the ultimate burden of proof.  Since the case ic an appeal fram the denial of a
permit—initially an interim permit and finally a permanent permit——under the Surface
Mining Conservation and Reclamation Act, supra, the .bu.rde.n of proof would ordinarily
fall on the applicant, New Enterprise. See the Board's Rules of Procedure, §21.42.
On the other-hand, New Enterprise argues that the rule of law enunciated
in Bortz Coal Company v. Air Pollution Commission, 2 Pa. Camworwealth Ct. 441, 279

A.2d 388 (1971), North American Coal Corporation v. Air Pollution Commission, 2 Pa.

2. Specifically, the most significant "master joint set"--a major set of joints
ruming through both the Loyalhanna Limestone (the rock being quarried by New Enter-
prise) and -the underlying Pocono Sandstone~-ran almost directly from the quarry
through the spring.

3. On two occasions, once in January, 1974, and again starting in December, 1974,
stripping of overburden at the quarry was accompanied during the same general time
period by heavier than usual siltation at the spring. This is some corrcberation,
but not the strongest imaginable. When one looks in detail at the dates of siltation,
and tries to correlate that with specific activities (such as, e.g., blasting) at the
quarry, one simply does not find a pattern. Nevertheless, the weak correlation that-
does exist does tend to bolster the Department's position more than New Interprise’s.
But see Finding of Fact No. 32, supra.
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Camonwealth Ct. 469, 279 A.2d 356 (1971), and the earlicr case of Sarnitary Water
Board v. Sunbeam Cocal Corporation, 47 D. & C.2d 378 (C.P. Dauph. 1969), applies
here.

In Borig and North Amemlcan,4 the enforcing agency predecessor to
the Department of Envirommental Resources issued abatement orders, and Camonwealth’
Court held that the Department had the burden of proving that there was a violation
-of the air pollution laws. Here, although cu the surface what is involved is a
simple peﬁnit denJ.al, New Enterprise &gues that because the law was changed to
require a permit for its going operation for the first time in 1972, that the
denial of the permit in effect amounts to an abatement order. If it should be
regarded as an abatement order then it follows that the Department has the burden

 of proof. | '

Clearview v. Commorwealth, 15 Pa. Commorvealth Ct., 303, 327 A.2d 202
(19‘74) , cited by the Department in its bricf, is not relevant. We are not dealing

“with the queétion of whether there is a prescript_i\}é right to continue to pollute.
Clearly there is not. What we are dealing with is whéther the pollution in a
particular.discharge is or is not caused by New Enterprise. To hold that the
Department had the burden of prcv;mg that cAusation would not be the same as
giving New Enterprise the right to continue it, even though proof of causation
is difficult.

The fact that New Enterprise is required by the Surface Mining Conservaticn
and Reclamation Act, supra, to get a permit is, however, controlling. An applicant
for a permit is required, under that Act, to satisfy the Department that its
operation will not cause a violation of applicable pollution control statutes,
and valid regulations promulgated thereunder. The fact that this quarry is a
goix;g operation is not relevant~—the statute applies to the future, not the past,
and can shift legal cbligations for the future. _Cormonwealth v. Harmer Coal Co.,
452 pPa. 77, 306 A.2d 308 (1973); Commonwealth v. Barnes & Tucker Co., 455 Pa. 392,
319 A.2d 871 (1974); Clearview v. Commonwealth, supra. While the Department,

or the Environmental Quality Board, cannot shift legal obligatio_ns by shifting the

burden of proof, Commomvealth v. Leon E. Kocher Coal Company, Pa. Commonwealth Ct.,
2.2d (1972) ,5 no such limitation applies to the legislature. Commorwealth

. V. Barnes & Tucker Co., supra, Commonwealth v. Borts Coal Company, 2 Pa. Commonwealth

4. Sunbeam will be discussed infra in connection with another aspect of this
case, ) ’

5. We note that here, that the balance of exportise, and of the availapility of
the means to satisfy a given burden of proof, is approximately cvenly split hcf;:ween
the Department and New Enterprise. Now Interprise does not: lack expert geoloqgists.

-289-




Ct. 441, 279 A.2d 388 (1971).

It follows, since the ‘Departmnt has valid reason to believe that the

operation of the Bakersville Quarry is likely to cause pollution in the future,

and since New Enterprise has not proved that.it will not, that the Department

properly rejécted a permit app]:ication that called for no treatment of the discharge.

Of the two motions presented by New Enterprise on November 25, 1974, therefore, the

Aprellant's "First Motion" is denied.

The rejection of the permit calling for treatment presents ‘a different

problem. The Department rejected the permanent permit .for the folld»ling reasons

(E.H.B. Exh. 1, Letter from Eugene E. Dice, Esq., Assistant }X.ttorney General, to -

John DiRienzo, Esq.):

"To summarize the reasons for the denial of the legal
pemit application and also denial of the propusal to
build a settlement basin to trezt the water issuing

from the spring, the following reasons ave submitted:

1.

3.

4'

The water quality criteria for the watershed
in question, among other things, prohibits an
increase of suspended solids by more than 10
mg/l. The data submitted indicates that
suspended solids in the effluent from the
settlement basin will be in excess of 10 mg/1.
The background quality of the water in the
spring is such that the suspended solids
oontent should be zero. Therefore, New
Enterprise is affecting this water to a degree
which exceeds the water quality criteria.

In addition to the above, there was an
effluent limitation on suspended solids in-
corporated as part of an implementation plan
which was the subject of a public hearing on
August 1, 1972, in Uniontown, Pennsylvania.
This limitation was that effluents into the
watershed should not exceed 25 mg/l suspended
solid; while this criteria was not published
as part of a Departmental requlation, it is

" a limitation that the Department has decided

is necessary to protect water quality in the
watershed as a whole. The data submitted

with the settlement basin proposal indicates
that effluent from the basin may. exceed 25 mg/1
suspended solids.

Data submitted with the proposal indicates that
the turbidity of the effluent will exceed 10
J.T.U. As Mr, Sheaffer testified, 10 J.T.U.

is the maximum criteria for cold water fisheries,
which classification is applicable to Kooser
Run. '

The quarry causes a discharge into an under-
ground horizon of silt laden water. Pursuant
to Section 97.74 of the Department Fequlations,
disposal of wastes into underground horizons
shall only be accepted as an abatement of
pollution when the applicant can show by the log
of the strata penetrated by the stratagraphic

‘atrictiare Af the reach that i+ ig improhahle
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that the disposal would be prejudicial to

the public interest. This section also pro-
vides that, if any pollution occurs, the
disposal operation shall be stopped inme-~
diately, The evidence indicates that pollution
is occurring as a result of disposal of silt
laden wastes tc the underground which is causing
polliution and, therefore, prohibited by .
Departmental regulations.:

5. In addition to the ahove problems, it is

- apparent that New Enterprise, at this point
in time, does not have permission fram Mr.
Bassett to build a proposed treatment facility.
"Even if, however, such permission were to
be obtained, the above referenced problems
would still require the Department to deny
the permit at issue.

This letter constitutes the Department's statement
for reasons for the denial of a settlement basin proposal
submitted to the Department along with the application for

a permit."

. There are two problems with these reasons. First, there are no specific
v;rater quality criteria that cover the streams in question, either with respect to
suspended solids or with respect to turbidity. One therefore must fall back on
§93.4 of the Regulations, 25 Pa. Code §93.4, which provides as follows (emphasis

supplied):
§93.4 General water quality criteria.

(a) Water shall not contaih substances attributable
to municipal, industrial., or other waste discharges
in concentration or amomis sufficient to be
inimical or harmful o the water uses to be
protected or to human, animal, plant, or aquatic
life., . | .

* (b) Specific substances to be controlled shall
include, but shall not be limited to, floating
debris, o0il, scum and other floating materials,.

-, toxic substances, and substances which produce
" color, tastes, odors, twrbidity, or settle
to form deposits.

In connection with the application of the general principles set fdrthl in §93.4,

the Department is abligated to apply its best expert judgment. It cannot here '

fall back on specific requlations. It is obligated, moreover, to apply its discretion,
its best judgment, in a reascnable, non-arbitrary way. Furthermore, as in Commorwealth
v. Sunbeam Coal Company, supra, when the Department gces beyond explicit regulations,
and falls back on general law or principles, the Department has the burden of proof--

in such a case, the presumption of administrative reqularity no longer applies to its

~

actions. See also Creel Bros. v. Commonwealth, E.1.B. Docket No. 73~071-B, {issued
March 25, 1974). And as was noted in North American Coal Corp, v. Commonwealth
2 Pa. Commonwealth Ct. 469, 477, 279 A.2d 356, (1971), if no scientific tests are

or reasonably can be made specifically on the plant in question, and if reliance
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is to be on technical hulletins, 'articles, and the like, it should be possible to
determine what data is relied on in fhose technical bulletins and articles, and to
determine that the results are "properly applicable to the equipment or item being
‘analyzed." |

Here there is no direct evidence as to what the background water quality -
in the spring is. There was some general testimony as to what turbidity and
suspended solids levels in a spring in this vicinity would be expected to be, but
no data was offe'red.fhat would tie this> spring down .to zero
Nor was any data offered to support either the 10 mg/1 or the 25 mg/l suspended solids
limitations, or the 10 J TU turbidity limit.6 (In fact, there are not even possible
standards set f;arth for suspended solids in §93.5 of the Regulations, 25 Pa. Code
§93.5, except insofar as they may be covered by turbidity standards.)

What was offered in support of the 25 mg/1 was testimony by an eminently
qualified aquatic hiologist for the Department that the Department had made no
‘independent st':udy of the matter, but that this was a standard suggested by the
Permsylvania Fish Commission and accepted by the Department. While the Pennsylvania
Fish Comission may have had excellent reasons for making that recommendation for
the waters of Laurel Hill Creek basin,, those reasons are not on the record in this
case. The 10 mg/1 limitation is similarly sup_ported, or more accurately, unsupported.

In connection with the turbidity .limit, as set forth in reason number 3,»
the Depart:nenf based its conclusion on the Report of National Technicall Advisory
Committee to the Secretary of the Interior, Water Quality Criteria (April 1, 1968),
commonly known as the "Green Bock". The Green Book recommends, on p. 47, that
"Turbidity in the receiving water due to a discharge .should not e#ceed 50 J.T.U. in
warm-water streams or 10 J.T.U. in cold-water streams". (The streams in question
here::m are cold-water streams). Since the Hatchery Spring itself is both the discharge
and also the origin of the stream, the receiving water recomendation was taken as
the effluent recommendation. |

When one looks behind this reccrmendation to find its basis, one is drawn
to ﬂié various papers testified to and introduced through Dr. Edwin L. Cooper., These

are referenced in the Green Book, and introduced as New Enterprise Exhibits 19-a, 19-B,

6. Reason nurber 4 was agreed to be a restatenment cf reasons 1, 2, and 3, and not
an independent and different reason. It will therefore not be separately discussed.
Reason munber 5 was based on the fact that the treatment facility would have
to located on Mr. Clair Bassett's land. .This, it was agreed, would not he given as
a rcason for denial if the permit were otherwise acceptable. - Tt would be made, and
wonld have to he mada 3 ~ndition Af anv perinit issued on the basis of treatmont
facilities to be constructed that such treatment facilities actually be constructed
and operated.,
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and 19-C. 1These showed studies, under assorted conditions, indicating that some
adverse effect might be found at 90 parts per million (ppr, equivalent to mg/1) (Fxh,

19-B), and that no adverse effects were present at Go.ppm (for Exh. 19-B) or at lcss !

than 70 J.T.U. Correlating pnm for mg/1 of suspended SOlldS with specific levels of
turbidity is difficult, . . . Cooper testified at the hearlng on July 25, 1974,

and said the following:

A.

Based upon your experience and based upon the
context of these articles, do you have an opinion
as to what would constitute a level of turhidity
whereby there would be no effect cn trout in a
hatchery situation? Do you have an opinion?

* Well, the best evidence, and essentially, the

only evidence that is available is the article
by Olson, Chase and Hanson in which they
essentially place this threshold value at

about 70 J.T.U.'s. : .

And lacking more information as to, you know,
other lewvels and effects, 70 secems to be a safe
level. How much safety is involved or how much
of a dilution factor you want to have additional
safety factors built into the criterion is a
matter of judgment.

But at least there is no scien*ific evidence to
indicate that levels below 70 J.T.U.'s are
harmful, either as to feeding proclivities or as
to their ability to get the food and digest it.

Now, in correspondence and opinions rendered by
you previously, I believe you mentioned a number of
50, 50 J.T.U.'s. Could you explain any differences
between the 50 you mentioned earlier and the 70
you refer to now? Why is there a difference?

My opinion was based on the same information

of Herbert and Merkens' paper and Olson, Chase
and Hanson, the hatchery study which essentially
said that values below 70 J.T.U.'s were not
barmful.

I incorporated a reascnable safety factor in
this and arbitrarily selected 50 J.T.U.'s as
being certainly safe, with some margin for error.

If T wanted to be ultLaconservatJ.ve, I could
have adopted the ten J.T.U.'s.

In your opinion, is a safety factor frdn 70
to 10 warranted?

I don't believe so. And the reason I say that

is because in many natural trout stream situations,
it is very common to have J.T.U. values ruch above
ten parts per mJ.llJ.on for considerable per:.ods

of time. .

In fact, I am acquainted with a few streams, such
as Spring Creek close to State College,and Penn's
Creek.

Again, these are limestone streams which seldom,
if ever, drop below ten J.T.U.'s in turbidity
ANd tnese- nave anundant trudl Populaciulis. Lut_y
are eome of the most abundant trout streams in
the state,
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So ten, to me, is conpletely unrcasonahle

when you are oconsidering what we find in good

natural trout populaticns existing in naturet

Where the 10 J.T.U. recommendation in the Green Rook came from was never

eyplained. We can only co'nclude, based on the papers cited in support of the Green
) Book reooﬁméndation, and Dr. Cooper's testimony, that the selection of that criterion
by the Department must be characterized as arbitrary, because unsupported by any
evidence.

Indeed, we must hold that on this record any criterion significantly nbre
stringent than that suggested by Dr. Cooper [50 J,T.U. turbidity and 60 ppm (mg/l)7
suspended solids] would also be arbitrary because unsupported by substantial evidence.

We must go further, however, and determine whether given these non-
arbitrary effluent criterias, New Enterprise has shown that it can meet them by the
opgration of its proposed treatment facility. '

New Enterprise's proposed settling basin (which would be covered, and
essentially underground, in order to preserve cold watex; temperatures) m;as bésed on
settling times that were in turn based on tests run byr the engineering firm of
Gwin, Dodsoh & Foreman, Inc., and submitted as Department Exh.'s 7 and 8. The
Department questioned the sampling procedures, since they were run in corpletely 'still'
water, whereas in the settling basin itself the water would be moving, albeit very
slowly. Given tﬁe féct that the time for leveling off of turbidity and suspended
solids in the tests was in the range of 3~4 hours (for those samples where readings
sufficient to determine this were taken), whereas the éettling ISasin proposed a retention
time in the range of 15-18 hours; this doubt does not seem well founded. Granted
that the behavior of particles may be different in moviﬁg water, even very slowly

. moving water, because of the possibility of eddies and vertical currents, no
testimony was given that it was likely to be that different.

On the other hand, one sample showed a leveling off for turbidity at dver

" 75 J.7.U. However, this sample was taken by Gwin, Dobson and Foreman from a stand
pipe; which cgnneéted via a horizontal piece of pipe under the fish run to the bottom
of the spriné catchment basin, before the spring water passed over a wier, where
maxmn suspended and vsettlablé solids would be drawn from where earlier silt had

settled. The testimony of Mr. Clair Baasett was that ... twbidity

7. We note that the oniy relevant specific reference to suspended solids in the-
Requlations is in 25 Pa. Oode §97.32, dealing with mineral preparation plants, from
wiidh an wnalogous type of suspondcd 5elid would be rmlearcd. Tho offluont Timitotion

for such plants is 200 mg/1.
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levels coming over the wier at the spring were at times extremely high bﬁt no specific
nunber could be given by Mr, Bassett. '

On the whole, we are pursuaded that a settling basin as proposed by the
. .Appellant would, perhaps with additjonal treatment, succeed in achieving a standard of
60 mg/1 suspended solids and 50 J.T.U. turbidity or below. The probability that turbidity
levels might, after retention in the proposed settling i:asin, exceed 50 J.T.U. appears

to us to be very low.This, cambined with the inconclusiveness of the evidence establishing
that the quarry is the cause of siltation at the Hatchery Spring and the obligation

of the Board and the Departmeﬁt to weigh all of the \falues' specified in 'S4 and 5 of the
Clean Streams Law, supra,35 P.S. §§691.4 and €91.5 :anlhdiﬁg this economic impact

of closing down the quarry, causes us to concludé that a permJ.t requiring treatment to
the standard recognized as justified by the Board should be issued. This case is
sanewhat unusual in that the treatment: proposal arcse as a proposed settlement of the
appeal pc-mdjng before the Board. Thus, aithough '-'d:.e' Department acted upon the proposal
I.Jy denying it, we do not feel that the Board's conclu.sion that a permit chould be
issued is so much a conclusion that the Department abus.ed its discretion in retaining
doubts about the éroposed treatment basin. It is rather a conclusion that upon all of
the evidence de\'reloped at the hearings, the treatment proposal, conditioned upon the
achievement of the water quality standard fourd by the Board to be justified, is a
reasbnable :solution of the problem here. See harren Sand & Gravel Co. v Lommonwealth
of 'Permsy;lvania, Department of Envirvormental Resources, 735 C. D. No. 1974 ,

Issued July 9, 1975, pp'14-15. However, in conditioning the permit on the
achievement of & ccrtain water cualitv standard. we inten] to place the burdcn of
meeting that standard on New Ehterprise. Tk.ms, it would behoove the Appella;:t to
conduct further tests to assure that the settlement basin without further treatment
will achieve the effluent standard imposed. If such tests should suggest that further
treatment, such as the addition of polymers, would be required it will be up to

New Enterprise to decide whether it wishes to go to that expense to maintain its mine

drainage permit.

CONCLUSIONS CF IAW

1. This Board has jurisdiction over this case and over the parties before
it.
2. The burden of proving that it is, under the applicable law and regula-

tions, entitled to a permit is upon New Enterprise, even where the legislature amends
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the law to apply for the first time 'to a gning operation. That burden, in this case,
includes the burden of proving that its cpzration will not cause water pollution.

3. That latter burden was, in the case of the épplication for a permit
calling for no treatment facilities, not met » .

\'4. 1f the Department, acting lngdily within 1ts discretion, places addi-

tional reguirasments upon an -applicant, the Department has the burden of proving
that those requirements are within its legal authority, and are reasonable--not
arbitrary or capricious -- within Fhe scope of that legal authority.

5. In the case at bar the Department's ixﬁposition of icequire‘nents that

the effluent from New Enterprise's proposed settling basin not increase stream quality

by more than 10 mg/l' {or meet an effluent standard of 25 mg/1) suspended solids,
and not exceed 10-J.T.U. turbidity, this latter burden was not met. There was
substantial evidence t<_> support a standard of 60 mg/l suspended solids, and 50
J.T.U. turbidity.

6. There was sufficient evidence to conclude that a standard of 60
mg/1l suspended solids and 50 J.T.U. turbidity could bermet by the construction of
a settling basin as proposed by New Eni:erprise with additional treatment if required.

ORDER

- AMD NOW, this 15th day of August,- 1975, it is hereby ordered that the
Depar*l:ment's denial of an interim mine drainage permit is affirmed but Appellant's
appeal from the denial of its application for a permanent mine dra;'t.nage permit is
sustained, and the case is remanded to the Depa;tme'nt with the direction that the
Departmeht issue Appellant a permit conditioned on the construction of a treaunent-;
facility as proposed by Appellant, with whatever.additional treatment may bev
required, to achieve an effluent water quality standard in the Hatchery Spring of
no more than 60 mg/1 suséended solids and 50 J.T.U. turbidity.

ENVIRONMENTAL HEARING BOARD

PAUL E WATERS

Wm

JOSEPH L. COIEN
Menber

JUENNE R, DENWORTH
Mrmber

DATED: Auqust 15, 1975 -296~
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
Blackstone Building .

First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483 .
In The Matter Of:
COMPASS COAL COMPANY, INC.
Appellant
V.
COMMONWEALTH OF PENNSYLVANTIA
DEPARTMENT OF ENVIRONMENTAL

RESOURCES
Docket No. '72-312

vAppellee
and
THE PENNSYLVANIA GAME COMMISSION
Intervenor

and

THE CITY OF DUBOIS

[N RN R NN N N N N N A AW R e A N A T A A W e

Intervenaor-Appellant

ADJUDICATION

By The Board, August 26, 1975

History of the Case

Carpass Coal Campany, Inc. (hereinafter Appellant) has been seeking
to operate’'a bituminous coal strip mining operation, designated as Baker

Run #1, in Huston Township, Clearfield County, Pennsylvania.

In 1968, Appellant submitted an application for a permit to discharge
mine drainage from this proposed operation for consideration by the

1 R
Sanitary Water Board of The Commorwealth of Pennsylvania ., such submission
being required under and by virtue of Section 315 of The Clean Streams Law,

Act of June 22, 1937, P. L. 1987, as amended to August 23, 1965, 35 P. S.
§691.315. The Sanitary Water Board considered this appiication, caused
public hearings to be held thereupon and, in the latter part of 1969 or

early in 1970, refused to iSsue a mine drainage permit to Appellant.

1. The Department of Environmental Resources assumed the functions of
the Sanitary Water Board in this regard by the enactment of Section 20 of the
Act of December 3, 1970, P. L. 834, No. 275, which amended the Administrative
Code of 1929, P. L. 177, as amended, 71 P. S. 8 510-1 (22). This transfer

of functions was effective January 19, 1971.

-297-




On or about January 18, 1972, Appellant submitted another application

for a permit approving the discharge of mine drainage from this proposed
operation for consideration by the Commormealth of Pennsylvania Department :
of Environmental Resources  (hereinafter DER),, such submission being required,
again, urder and by virtue of Section 315 of The Clean Streams Law, supi-a,

as amended to July 31, 1970, 35 P. S, §691.315.
In this application, No. 4572BSM3, Appellant set forth that it was

seeking to strip mine 145 acres of coal in Huston Township, Clearfield
County and that this mining would affect a 177 acre area.

On June 12, 1872, DER, by W. E. Guckert, Director, Mine
Reclamation Division, issued a written denial of this applicaticn to
Appellant based upon the finding that the strip mining as proposed by
Appellant would cause acid mine drainage.

On June 21, 1972, Appellant filed an appeal from the June 12, 1972,
denial to this Board.

On or about February 1, 1973, and prior to the date when a hearing on
said appeal was scheduled, the City of DuBois (hereinafter referred to as
DuBois) filed a Petition To Irﬁ:ervene with this Board. In this Petition, :
it was alleged that DuBois had a vital ﬁtemst in the proceedings on
said appeal” since the area proposed to be stripped by Appellant is situate
near a body of water which had been proposed as an additional source
of drinking water for DuBois and other communities. Attached to this Petition
‘To Intervene was "the written consent to such intervention, executed on .
behalf of Appellant by David E. Blakley, Esquire, .its. counsel.

By Order dated February 7, 1973, we granted the Petition to Intervene '
filed by DuBois. _ '

We scheduled a hearing on this abpeal for April 4, 1973, before Louis
R. Salamon, Esquire, Hearing Examiner,

At the inception of this hearing, Barbara Brandon, Esquire, counsel
for the Department, indicated that on April 3, 1973, pER hagd
changed its position with regard to this matter to the extent that there |
was a possibility that Appeilant might be granted a mine drainage permit
for its proposed operation. It was indicated that Appellant had agfeed
to amend its January 18, 1872, application and that ppgr weulg expedi-

tiously process this amended application. Counsel for DuBois, Ernest
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D. Preate, Jr., Esquire, indicated that his client would continue to
object to the issuance of a mine drainage permit to Appellant and he
moved for a continuance of the hearing pending the decision of

DER . on such amended application. Counsel for Appellant and the

Department joined in that motion for continuance and it was granted.

Although Appellant sent an amended applicat:':on to the proper )
reviewing officer of DER  on April 6, 1973, the Department delayed taking : :
any action thereupon. On or about March 14, 1974, this Board sent a Notice
to the parties that a hearing would be held on April 16, 1974, on the '
June 21, 1972, appeal of Appellant, notwithstanding the fact that .

DER still had taken no action on the amended application.

On April 11, 1974, p E R . by W'altar N. Heine, Associate
Deputy Secretary for Mines & Land Protection, issued a written denial of
this amended application for the reason that DER had been
notified by the Pennsylvania Game Commission, owner of the surface rights
in the area of the proposed strip mining operation, that it would not
provide written consent to Appellanf to enter upon any of its land to be .
affected by the said operation within a period of five years after said ‘
operation is completed or abandoned, for the purpose of retlamation, planting
and inspection, or for the construction of any mine drainage facilities or
for the prevention of stream pollution from mine dfainage, as required
under Section 5I of the Surface Mining Conservation and Reclamation Act,

Act of May 31, 1945, P. L. 1198, as amended to November 30, 1971, 52 P.
S. § 1396.4(a)(2)I.

At the inception of the April 16, 1974, hearing, counsel for Appellant
requested, orally, that the appeal of June 21, 1972, be withdrawn, and that
Appellant be permitted, then and there, to enter an appeal from the April

11, 1974 action of DER,z

2. We received the written Appeal of Appellant on April 24, 1974.
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Althouwgh none of the parties objected to this ruling, counsel for DER
stated that by failing to cbject, DER waived no rights so to do thereafter.
At this posture, ¢oumsel for DuBois clearly stated that his client continued
to have an interest in the outcome of the proceeding, that his client was
going to present evidence to the Board and that the "decision of the Depart-
ment itself . . . is inadequate to protect the interest of the City of

DuBois. w3

, Following this colloquy, Appellant began to present testimony in this
matter and on April 16, 1974, Appellant completed its case in chief.

The examiner then questioned counsel for DER as to whether DER had any
testimony to offer in this matter. Counsel for DER indicated that it had
no testimony to present. The hearing resumed on, April 16, 1974, with

testimony in chief offered on behalf of DuBois.

During the course of the April 16, 1974 hearing, a representative
of the Pennsylvania Game Commission (hereinafter referred to as Commission)
was present and was called as a witness by the Examiner. On May 2, 1_97l+;
the Commission filed a Petition To Intervene with this Board, and on May 9,
1974, this Petition was granted.

We took a view of the area in which Appellant proposed to .conduct
its operation on May 1u,‘ 1974, and we. took furt}'mer testimony in this matter,
from witnesses called by DuBois, on May 14 and 15, 1974,

On or about June 13, 1974, DuBois filed an appeal to this Board fram
the April 11, 1974 action of DER on the amended application of A
Appellant. In this appeal, DuBols indicated that it supported the
action df DER in that the stated reason for the denial of the amended
application was correct. DuBois indicated further, however, that it
objected to the action for the reason that the amended application should
have been rejected for a variety of other reasons which it set forth in
its appeal. -

The hearing on this entire matter resumed on June 24, 1974. During
the course of the hearing, counsel for DE R moved to quash the

appeal of DuBois on the ground that it was not timely filed. Counsel for

3. N. T. 14, April 16, 1974,
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Appellant joined in this motion. The examiner reserved decision on this
motion, and ﬂue}hearAing was finally concluded an June 26, 1974.

Hearing Examiner Louis R. Salamon submitted a proposed adjudication
that is being adopted by the Board with a few modifications.

FINDINGS OF FACT

1. Appellant is a corporation, having its office in Punxsutawney,

Pennsylvania.

2. Appellee is DER, which is the department of the
Commonwealth of Pennsylvania which is vested with the responsibility, inter

alia, to act on applications for mine drainage permits submitted pursuant

to The Clean Streams Law, supra.

[}
3. Interveror, DuBois, is a municipal corporation, duly
organized and existing under and by virtue of the laws of the Commonwealth v

of Pennsylvania.

4, Interverpr, Commission, is an independent Commission of the
Commorwealth of Pennsylvania, duly organized and existing under and by virtue

of the laws of the Commormealth of Pennsylvania.

5. On or about January 18, 1972, Appellant submitted to
D E R -an application for a mine drainage permit to operate a strip
mine, designated as Baker Run #1, in Huston Township, Clearfield County,

Pennsylvania.

6. On June 12, 1972, DER issued a written denial of

this application to Appellant based upon the finding that the strip mining
as proposed by Appellant would cause acid mine drainage. Appellant filed an
appeal to this Board from that denial on June 21, 1972. On April 3, 1973,
D E R advised Appéilant that it might reconsider its decision after

a review of an amended application to be submitted by Appellant. Appellant
did submit an application to D E R on April 6, 1973. On April 11,

1974, Dv E R issued a written denial of this amended application for

the reason that D E R had been notified by the Pennsylvania Game
Camnission, owner of the surface rights in the area of the proposed strip

mining operation, that it would not provide written consent to Appellant

to enter upon any of its land to be affected by the said operation within a
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period of five years after said operation is campleted or abandoned, for :
the purpose of reclamation, planting and inspection, or for the construction
of any mine drainage facilities or for the prevention of stream pollution
from mine drainage, as required under Section 4(a)(2)I. of the Surface
Mining Conservation and Reclamation Act, supra, 52 P. S. §1396.4(a) (2)I.

On April 24, 1974, Appellant filed a written appeal fram said action to this

7. In the proposed operation, 145 acres of coal would be mined
and a total area of 177 acres would be affected. The method by which this
coal would be mined would be the "modified block cut" method. In this

method, one cut is made into the hill and a block is taken out; as each

successive block is taken out next to the last one, the overburden is placed
in the cut from which the coal has just been removed. By the employment
of this method, the amount of coal and deep overburden exposed at any one

time is held to a minimum.

8. Mine drainage from this proposed operation would be discharged
to an unnamed tributary of the South Branch of Bennet Branch, which is
sometimes referred to as Baker Run. This unnamed tributary is situate to the
" west of the area to be affected by the proposed stripping, and at certain

points it is within 200 feet of the affected area.

9. The water quality of this unnamed tributary and of the South
Branch of Bennet Branch at points into which this mine drainage would be
discharged is excellent - the pH of these waters is almost neutral; there is
little iron or maganese present; there are only small quantities of suspended

solids present.

10. The surface owner of most of the land to be mined and affected
"~ by this proposed stripping operation is the Commission. This land is

designated by the Commission as State Game Lands 93. This land is primarily
‘. forest area. There is a great deal of hunting and fishing on this land, and

it is put to other recreational uses.

11. The Commission takes the position that no surface mining is
If permitted on said land. The Commission will not execute a written consent to

' Appellant to enter upon said land within a period of five years after said

operation is completed or abandoned, for ‘the purpose of reclamation, planting
. [
|
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" the said unnamed tributary and to the South Branch of Bennet Branch.

and inspection, or for the construction of mine drainage facilities or for

the prevention of stream pollution from mine drainage. i

12. The present water supply of DuBois and several surrounding f
communities will be inadequate for the needs of the population of DuBois and

those communities in 10 to 20 years.

13. DuBois has a plan to impound a portion of the waters in the South
Branch of Bennet Branch by construéting a dam which would be situate
immediately northwest of and downstream from thé area to be mined and affected
by this proposed stripping.‘ The area which would be covered by water would
include a small portion of the area under which there is coal which Appellant
seeks to strip in its proposed operation. DuBois has taken no formal

measures necessary for the implementation of this plan at present.

14, There is not sufficient information .set forth in the amended

application from which the nature of and from which the acid forming

potential of the overburden in the .area. proposed to be stripped by Appellant
can be ascertained. In Supplemental "A" of this amended application,
Appellant has merely set forth the name and thickness of each stratum over-
lying the coal. Appellant performed no tests to determine the other chemical

and physical properties thereof.

15. The sulfur content of the overburden and of the coal in the area
proposed to be stripped by Appellant is high. The overburden in the area
proposed to be stripped by Appellant has significant acid forming potential.
This . information was not supplied to DER by Appellant in its application

or otherwise.

16. There are numerous well defined sfreams or water courses which
are situate 'in the area to be mined in this proposed operation, and which
would b;a intercepted by this éperation. There is no disclosure in
Appellant's aménded application, or on the map attached thereto and made a
part thereof, of the existence of these streams or water courses. Appellant
affirmatively set forth in the portion of its amended application known as
"Supplemental D" that the _proposed operation would not involve the relocation

of any watercourse or stream.

17. There is a significant potential for acid mine drainage from this

proposed strip mining operation to these said streams or water courses, to
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18. Because of the steepness of the slopes in the area proposed to
" be strip mined by Appellant, there is a significant potential for erosion
' to occur during and subsequent to the actual mining operation. As the
result of such erosion, the waters of the Commonwealth in and near the area
: to be affected by this proposed operation will be subject to sedimentation

and siltation which are damaging to these waters and to their use.

19. In Supplemental "B" of this amended application, Appellant has
. set forth that it will treat discharges of acid mine drainage from the various
cﬁts which will be made into the earth by adding lime to the discharge with a
mechanical liming device. Following this treatment, the discharge will be
stilled and settled in two successive ponds, the dimensions of which are
described in detail in the amended application, before it enters natural

.
drainage courses.

20. In Supplemental "B" of this amended application, Appellant has
made reference to the construction &f diversion ditches for two puz*poses;
as follows:

A. To prevent surface water from entering the various
cuts or pits, diversion ditches will be built and
maintained above the highwall.

B. ’i‘o abate the problem of siltation from the spoil,.
ditches will be built below the spoils to carry the
runoff to a sfilling pond for settlement prior to

entering natural drainage courses.

21. Although the precise location of these stilling ponds, which

* will seemingly serve a dual purpbse, to-wit, settlement of the minerals in

" the mine drainage and settlement of the siltation and sedimentation which
will result from erosion, is best determined once actual mining begins, the
effectiveness of these ponds for the above purposes cannot be evaluated
from the information contained in this:amended appiication because App,ellént
has failed to provide data, information and calculations as to the amount of
" surface water and soil which can be expected to be discharged into these

ponds.

22. Although the precise location of these diversion ditches is best
determined once actual mining begins, the effectiveness of these diversion

ditches for the purposes set forth in Finding of Fact No. 20, .gupra, cannot
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be evaluated from the information contained in this amended application
for the following reasons:

“A. Appellant has failed to provide data, information
and calculations as to the amount of surface water and
soil which can be éxpected fo be carried in these
diversion ditches. '

B. Appellant has failed to provide daté, information
and calculations as to the width, length, size aﬁd
shape of these diversion ditches.

C. Appellant has failed to provide data, information
and calculations as to the gradient at which the bottom

of these diversion ditches would be consﬁucted.

DISCUSSION

¥e have grantedthe Petition of DuBois to Intervene, pursuant to our Rules

of Practice and Procedure, Section 21.14 (a), Chapter 21, Title 25, Rules and

Regulations, Department of Environmental Resources,hecause we are saHsfied that

DuBois, as a potential user of the water into which mine drainage, siltation
and sedimentation generated from this proposed operation would be
discharged, had a sufficient interest in the outcome of said proceeding
that it should participate therein. Appellant must also have been satisfied
that DuBois had such sufficient interest because it consented to the prayer
of the Petition. We were also satisfied that such interest could be
inadequately represented if DuBois was not permitted to intervene.

Under Section 21.2 (7) of our Rules of Practice and Procedure, supra,
DuBois bécame a party to this appeal when its Petition To Intervene was
granted. Under Section 21.33 (b) of our Rules of Practice and Procedure,
supra, DuBois, as a party, had the right to present rele\.zant and material
evidence which it deemed necessar& to protect its interest and its standing
in this matter. This included the right to present evidence which directed
the attention of this Board, which was required to hold a hearing de novo
in this matter, to certain mistakes and omissions in Appellant's amended
application which, DuBois alleges, would have caused DER to
include additional reasons for the denial of that amended application.

See Commomwealth v. Keystone Mutual Casualty Co., 366 Pa. 149, 76 A2d 867,

870 (1950),
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When, on April 16, 1974, Appellant withdrew its Appeal fram the June
21, 1972, action of DER, and orally appealed fram the April 11, 1974,
action of D E R, the procedural posture of DuBois would have been
made completely clear if counsel for DuBois had made a formal statement on

the record that his client again sought to intervene to continue to protect

its interest and standing. Although no such formal statement was made by
counsel, it is, nevertheless, clear to this Board, from the continued active
participation of DuBois on the record, that DuBois considered itself to be
a party to this "new" proceeding.

Neither Appellant nor DER can be heard to say that they
were deprived of procedural due process by the continued participation of
DuBois in this matter, in view of the fact that'each such party had, for
a long period of time, been on notice of the nature of the opposition of
DuBois to this proposed strip mining operation and in view of the fact that
each such party was not preciuded from introducing evidence into the record
in this matter to rebut evidence presented by DuBois on April 16, 1974,

and thereafter.

We view the appeal which DuBois filed on June 13,7 1974, as being an
urmecessary effort to protect the interest and standiﬁg of DuBois in this
matter. Furthermore, because said appeal was not filed within thirty days
from April 15, 1874, the date when DuBois, by its counsel, received written
notice of the April 11, 1974, action of DER, as is required under
Section 21.21 (a) of our Practice and Procedure, supra, said appeal must
be and is hereby quashed. See Borough of Grove City v. Department of

Emvironmental Resources, E H B Docket No. 74-267-C (issued April 10, 1975).

If DuBois had not intervened in this appeal and if DuBois had not
presented evidence in this matter, we would have been faced in this appeal
solely with the following issue of law.

Was it proper for DER to deny Appellant's amended application

for a mine drainage permit, required under Section 315 of The Cleam Streams

Law, supra, 35 P. S. $ 691.315, for the reason that DER had

previously been notified by the Commission, the owner of most of the land
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proposed to be mined and affected by this proposed strip mining operation,
that the Commission would refuse to execute written consent to entry on its
said land within a period of five years after the completion or abandonment
of the proposed operation, for the purpose of reclamation, planting,
inspection, construction of mine drainage facilities or prevention of stream
pollution?

As we are convinced that this amended application should have been denied
for reasons not articulated by D E R in its denial action of April
11, 1974, we need not resolve the legal issue noted above. However, we deem
it appmpfiate to offer our comments upon that issue, generally, and upon
that issue as it relates to the Dresent matter, in an effort to inject some
clarity into a procedure which, at best, is quite confusing.

The "consent to entry" provision to which 'we have just referred is found

in Section 4(a) (2)I.' of the Surface Mining Conservation and Reclamation

Act, supra, 52 P. S. § 1396.4(2)(3L. Such a "consent to entry" must,

under that last mentioned Section, be included in an application for a

surface mining permit which is required under the Surface Mining Conservation
and Reclamation Act, supra, beforé any surface mining can be conducted.

There is no specific provision in either The Clean Streams Law, supra,
as it relates “to the issuance of.a mine drainage permit, or in the rules
and regulations which deal with the criteria for the granting of a mine
drainage permit, 25 Pa. Code & & 99.1~99.40, that such a "consent to

entry" must be secured as a prerequisite to the issuance of a mine drainage

permit.

D ER has argued that its action was proper because there is

a necessary relationship between that which an applicant for a mine drainage

permit must demonstrate, to-wit, that the proposed mining operation will

be conducted in a manner which would prevent pollution, see 25 Pa. Code

8 99.11, and the very existence of the "consent to entry provision."

The Department argues, in effect, that if this "consent to entry"
authorization does not exist, there is a fatal defect in the position of !
the applicant for a mine drainage permit from the outset in that he
cannot assure DER that he will be able to enter onto the land

of the surface owner to engage in pollution prevention activities within

five years after the coal is taken from the cuts or the pits.
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This argument, in a general context, is not unreasonable in view of
the obvious‘ concern of the legislature, manifésted in the July 31, 1970,
amendments to The Clean Streams Law, gyprgq, With post-mining activities,
including discharges of mine drainage. The term "operation of a mine" in
Section 315 of The Clean Streams Law, supra, includes backfilling, sealing,
other closing procedures and other work done on land in connection with a
mine. The term "discharge from a mine" includes a discharge which occurs
after the mining operations have ceased. It can easily be said that the
Department would not be complying with its Clean Streams Law responsibilities
if it granted a fru'.ne drainage permit to an ;applicant ;Jhose ability to
enter land which it had previously mined to abate a pollutional discharge
or to perform reclamation or additional backfilling activities could be
enjoined by the surface owner*.u’5 ' ‘

_Although it might be demonstrated that it is reasonable for
DER to deny-an-application for-a mine-drainage- permit-because no- -
"consent to entry'assurance was demonstrated, we would have had serious
resefvations about dismissing this appéal on that basis alone. In the
first place, since the "consent to entry" provision has been in effect since
January 1, 1972, and since DER and its predecessor well knew
that the Commission has been opposed to this operatién since January 21,

1969,6 we wonder why it was that DER waited until Aprél 11, 1974,

4. It must be noted that under Section 316 of The Clean Streams law,
supra, 35 P. S. § 691.316, a non-consenting surface owner can be ordered

to allow a mine operator access to the land to, inter alia, abate a 7
pollutional discharge. This provision would, in effect, negate a refusal
of "consent to entry."

5. The Board has reservations about the constitutionality of this
"consent to entry" provision. It can certainly be argued that a provision
which, in effect, permits a surface owner to completely prohibit an
activity which is otherwise lawful constitutes an invalid exercise of
the police power, resulting in a taking of a coal company's property under
the Fourteenth Amendment. It can also be argued that, if by deed
reservation or other contractual provision, a coal company has long had the
right to extract the minerals from the earth, this "consent to antry"
provision has the effect of impairing the obligation.of such deed |
reservation or contract.. This is contyary to Article I, Section 10, cl.lof
the Constitution. See also Pemnsylvania Coal Co. v. Mahom, 260 U. d. 7343,
43 S, Ct. 158, 67 L. Ed. 322 (1922). : T

6. See Commission Exhibit F, N. T. 767, 769, June 25, 1974,
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to use this provision as the sword by which this amended application was
cut down. We also question why DER even bothered to indicate

to Appellant, and to this Board on Aprdl 16, 1973, that there was a
possibility that Appellant might be gz*anted a mine drainage Mt after
review of an amended application in view of the existence of this "consent
to entry provision" and the well—hwn oppositicn of the Commission.
Suffice it to say that we are seriousiy disturbed at the

fundamental unfairness of DER, directed against Appellant, when -

it used this "consent to entry" requirement to defeat Appellant on April
11, 1974.

[y

-

It would appear to this Board that t‘éxe requirements for the issuaﬁc’e
of .a surface mining permit under the Surface Mining Conservation and
Reclamation Act, supra, are inclusive of ‘each a‘nd every requirement for
the issuance of a mine drainage permi‘& uriaer The Clean Streams law, supra, '

and the rules and regulations contained in 25 Pa. Code § § 99.1-99.40.

1

This present matter very clearly illustrates the need for

D ER to seek an amendment to the rules and regulations adopted by the

Environmental Quality Board. By this amendment, the necessity for two

distinct permits before a surface mining :opemtion can be conducted should be

eliminated. There is no absolute reqﬁirerrent in Section 315 of The Clean
Streams Law, supra, that a mine drainage permit be secured, so long as the
rules and regulations otherwise authorize the operation of a mine or a
discharge from a mine. Such an amendment to the existing rules and
regulations should provide that a single permit to conduct surface mining
6perations can be granted after DER considers a single

application in which the applicant conforms to the criteria set forth in the
Surface Mining Conservation and Reclamation Act,supra. Such action is
logical and it would put an end to the confusion and potential for

duplication of effort which this matter clearly illustrates could exist.

We indicated earlier in this discussion that this amended application
should have been denied for reasons which were not articulated by

DER in its denial action.
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Our beginning point of reference in this regard is Section 315 of The
Clean Streams Law. This Section prohibits a nining operation unless it is
authorized by the rules and regulations of the Envirommental Quality Board
or by a permit issued by the Department. The general provision in the
rules and regulations which is here applicable is contained in 25 Pa. Code
8 99.11; it provides as follows:

" Applications for mine drainage permits shall be submitted
on forms provided by the Department and shall include such
information that would enable the Department to determine whether
or not the proposed mining operation would be conducted in a manner
which would prevent pollution to waters of this Commorwealth."

We hold that the Department should have found that Appellant did not
comply with the mandate of the foregoing regulation in the following . i

particulars:

1. Appellant did not set forth sufficient information in its
PR '

amended application from which ejther the nature of the overburden or }

‘the acid forming potential of the overburden could be ascertained. Further-

more, Appellant performed rio tests' to determine the chemical and physical!

properties of the overburden. If such information would
have been set forth, DER would have been in a

positicn to evaluate the extent and quality of the acid
mine drainage which could be discharged from this operation
and D ER would. have beéen in a better position

to evaluate the nature and the extent of the acid mine

drainage treatment facilities which Appellant had proposed.

2. Appellant did not set forth sufficient information
in its amended application with regard to the amount of

surface water runoff and soil runoff which could be expected

to be discharged into its émposed stilling ponds. Without
such information the effectiveness of these ponds, proposed
for settlement of the minerals contained in the mine drainage
and for settlement of the siltation and sedimenta%:ion ‘which

will result from erosion, could not be evaluated pmp;.rly.

3. Appellant did not include sufficient information in its

amended application with regard to erosion control measures.

This is illustrated as follows:
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Appellant has indicated that it would construct and
maintain diversion ditches above the highwall to prevent
surface water from éntering the various cuts or pits.
Appellant has also indicated that it would construct diversion
ditches below the spoils to carry soil runoff to a stilling
pond for settlement. However, Appellant did not set forth
data, information and calculations as to t};e amount of
surface water and soil which can be expected to be carried
in these ditches, as to the width, length, size and shape
of these ditches, and as to the gradient at whic1:1 the bottom
of these diversion ditches would be constructed. Without
such information, data and calculations, a proper evaluation
of the effectiveness of these erosion confrol devices coilld

not be made.

There is also a specific provision in the rules and reguiations which
is here applicable. In 25 Pa. Code 8 99.37 (b) it is provided that no
drainage course shall be intercepted by the strippinrc oweration, unless

provision is first made for the conveyance of the natural drairage in an

adsquate enclosed waterticht condition across the entire siripping operation

for discharge to natural water courses. We have found that there are

numerous well defined streams or water courses which are situate in the area

to be mined in this proposed operation, and which would be intercepted by
this operation. Appellant did not disclose that these waters even existed.
This is an obvious deficiency in the amended appli;:ation and it would have
constituted, in itself, é‘rounds for the denial thereof. Such disclosure
and appropriate pollution control measures made necessary as the result of
such disclosure should have been provided.

These deficiencies in the amended application were or should have
been well known to DER for several years prior to April 11,
1974. Since D ER elected to pres-ent no testimony at the héa.ring
on this appeal, we will never know whether these defig:_ienéies were ignored,
whether they were deemed to be: insignificant or whether DER, for
some unknown reason, elected to have these deficiencies come to our

attention via the diligence of DuBois. .
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Tt took the effective presentation of DuBois to bring these
deficiencies to our attention. Although the result which the Department
intended, the denial of this amended application, is affirmed by this Board,
we express extreme displeasure at the performance of the Department in this
entire matter.

As we have indicated previously, see Joseph Rostosky, d/b/a Joseph
Rostosky Coal Company v. Deparbnenf of Envirovmental Resources,  E.H.B.
Docket No. 73-178-C (issued June 26, 13874), the methodé of review and
decision making processes of DER in the area of mining
applications must be seriously overhauled if there is to be confidence in

the ability of the Department to make correct and prudent decisions.

CONCLUSIONS OF LAW

|}

1. DuBois has standing to intervene in this proceeding. Under §21.2(7)
of our Rules of Practice and Procedu.re, supra, an interveﬁer becomes a
party to the proceeding in which it has intervened. As a party, DuBois
had the right to present relevant and material evidence which it deemed
necessary to protect its interest and standing, including evidence which
direc"ted the attention of this Board to certain deficiencies in Appellant's
amended application which would have cauéed DER to include

additional reasons for the denial of said amended application.

2. The Board has jurisdiction' over the parties and the subject
matter of this proceeding.

3. In order to be entitled to a mine drainage permit under the
provisions of The Clean Streams Law, supra, an appli@t must show that
it has met the reqﬁirements of that law and of the rules and regulations
adopted pursuant thereto that are applicable to the permit application.

4. Where it has been demonstrated that an applicant for a mine
drainage permit hds not provided sufficient information in its application
for such a permit 50 as to enable DE R to determine whether the
proposed mining operation would be conducted in a manner whlch would

prevent pollution of the waters of the Commorwealth, the applicant for

“such a permit has not met its burden of showing its entitlement thereto.
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f 5. DuBois has demonstrated, to the satisfaction of the Board, that
there were reasons for thg denial of this amended application for a mine
f[ drainage permit other than the reason articulated by DER in its denial
J action of.April 11, 1974.

6. Appellant in this matter has not met its burden of .showing its
entitlement to a mine drainage pemmit. .

ORDER

AND NOW, this 26th day of .August , 1975, the appeal of Compass Coal
Campany, Inc. is hereby dismissed.

ENVIRONMENTAL HEARING BOARD

C'haim;n
‘OSEPH L. COHEN
Manber

JOANNE R. DENWORTH
: Member, not participating in this
. Adjudication. :

§

i

1
'
|
|
i
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| DATED: August 26, 1975
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

In the Matter of:

PRECISION TUBE CO., INC. g
’ "Docket No. 74-271-W

V.

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES, and

PA DEPARIMENT OF TRANSPORTATICN, Intervenor
ADJUDICATION

By Paul E. Waters, Chairman, August 29, 1975

This matter comes before the Board as an appeal from the grant by
the Department of Envirormental Resources, hereinafter DER, of two permits
to the Pennsylvania Department of Transportation, hereinafter PennDOT, to
construct necessary culverts for stream crossings for the planned North Penn
.Expressway. The new State highway will cross the Wissahickon Creek near the
property of Precision Tube Co., Inc., the Intervenor herein, and because of
the problems they expect this to create including a drastic reduction in their
water supply, as well as for alleged statutory :-m‘d constitutional viclations
they oppose DER's action.

. FINDINGS OF>FACI‘ !

1. Appellant, Precision Tube Co., hereinafter Precision, is a corpora-
tion conducting a business along the Wn.'ssahlckon Creek in Upperc-wynedd Township,
Montgomery County near whe_re the stream ¢rossing of the proposed North Penn
Expressway will be constructed.

2. Intexve.ncf_r_ is the permittee Pennsylvania Department of Transporta-
tion, hereinafter PennDOT, which reoe;i.ved two permits issued under The Water Obstruc-

. tion Act from the predecessor of DER in 1971.
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3. The permits were issued for portions of the construction of lLegisla-
tive Route 782, cammonly known‘as the North Penn Expressway, hereinafter Express-
way, a proposed four-lane limited access State highway, entirely State-funded,
which is planned to go fram Spring House to Kulpsville, Montgomery County, at a
total cost of not less than $40 million in i974 dollars; the current status of
funding is that no funds are yet budgeted for construction, but funds are avail-
able for right-of-way acquisition. |

4, Pe.nnbOI‘ made applj.cation to DER in 1970 for the permits here in contro—-
versy, and the exhibits C-6, P.D. 9, and A-2 must be taken collectively, due to
microfilming problems of DER, to establish the contents of PennDOT's application
for these permits.

5. P.D. 9 includes the documents forwarded to DER for the 1970 appli-
cation. This exhibit differs from Appellant's exhibit 2 which it alleges to be
the application because of the missing stream profile and channel cross-section
sheét.

6. Stream profiles and cross-sections were forwarded from PennDOT to
DER as part of the application.

: 7. These stream profiles and cross-sections were missir:g fram DER's
file# fo;: this permit application and the Fish Cammission reports in DER and Penn-
DOT's files differ.

; 8. DER had its recordé microfilmed and, upon receiving the microfilm,
found sheets missing and found instances where the entire permit and documenta-
tion is missing. The stream profiles and cross-seétims were probably lost during
the microfilming. |

9. The area surrounding and m which the project is located is
characterized by existing roads, railroad facilities, power lines, and resi-
dential and light industrial jevelopment such that it would be extremely
difficuit to establish a greenbelt system.

10.: .The w6rk in the project area covered in this- litigation-begins at
the downstream side of the Reading Railroad structure. Going downstream there will
be a relocated rock lmed channel for the wiésalﬁdcon Creek for about 260 feet.
Then there will be a highway culvert 413 feet long. Then the relocated rock

« lined channel for the Wissahickon Creek will continue for about 394 feet. Then a
second highway culvert 82 feet l.ong will be constructed. Then the relocated rock

lined channel will continue for 436 feet.
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11. In a meeting on June 4, 1973, PennDOT was requested by DER to p:rform a
secondary project study and in this study was advised to ignore the Reading Railroad
Culvert in order to analyze the full impact of the PennDOT culvert aisregarding
the restriction caused by the Reading Railrocad Culvert because the railroad
structure may not exist in the future and PennDOT was also advised not to consider
effects downstream of the culverts.

12. The study campleted for PennDOT by Sandors and Thamas, Engineers, in 1974
was forwarded by DER to the Wissahickon Valley Watershed Association which ‘coammented
on the report.

13. The project also includes pipes which carry stom water (as opposed
to sewer water) runoff from the highway slopes shoulders and paving. If these
pipes were not constructed, rainwater could pond on the highway or it could find
its way to the stream another way.

14. The requirements of FWWR-23 which contain instructions for the
permit application, were not absolute regulations nor were they enforced as such,
they were only guidelines of the Department 6f Forests and Waters, predecessor to DER.

15. The plans for highway ramps were modified by PennDOT so that Pre-
cision could and did expand their plant. . v

16. PennDOT also will construct a retaining wall along the main line
of the highway to further reduce the amount of right of way that would be needed
from Precision. _ ‘

17. In 1973, a report prepared by Valley Forge Laboratories for Pre-
cision was presented to PennDOT as a proposal to reroute the North Penn Express-
way in the vicinity of Wissahickozi Avenue.

18. This plan, not adopted, invoived shifting the main line offof the
property of Precision anto adjacent property, keeping Wissahickon Avenue open,
and rearranging the ramp configuration. ,

19. PennDOT Exhibit 4 is a narrative description of the Erosion Control
Plan whlch includes a discussion of the erodibility of the soil types in the
area, the on')ntrols that will be implemented, and_ti’xe sequence of 4operations that
the contractor will foJ:low during construction.

20. The purpose of the Ervsion Control Plan is to stop the earth under
the topsoil fram eroding when it is exposed and to prevent the sediment frcm
'washj.ng off the highway construction site, although no separate permit was issued

for this plan.
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21. A basic premise is that no more than 17 acres of land area within
a watershed will be disturbed at any one time. The project is segmented and
construction will take place on a defined sequence of operation. The éroject
is divided into 15 distinct areas of work ranging fram 2 to 17 acres.

22. The erosion control plan incluaes velocity dissipators to prevent
erosion at culvert outlets, lined channels to prevent erosion in the channels,
basins to take out the silt, seeding to keep erosion fram occurring, and hay
bales to filter out sediment during construction.

23. 1If grading doesn't proceed according to plan and an area remains
exposed more than 21 days, temporary seeding is to be performed.

24, If construction proceeds in the winter, the plans in the Erosion
Control Plan require sedimentation basins, straw bales, and other methods used
in conjur;ction with seeding.

25, As a permanent feature, trees will be planted and these plantings
are included on the construction drawings. '

26. A velocity dissipator is to be constructed at any major outfall
-of a pipe carrying runoff fram the highway to the stream. There ii.s a rock sedi-
mentation basin. It is a formed basin and.fully lined with rocks. It will
serve to lower or dissipate the velocity of the runoff water coming fram the
culverts and help to settle out any sediment during construction.

27. This rock linéd channel will not only protect the chan-nel but should
also aid in ground water recharge. ' )

28. The Standard Drawings and Specifications Form 408 and Standard
Drawings RC 70 indicate the specifications for the rocks in the rock channels.

29. The decision was made by DER on or about January 10, 1975, to ac-
cept the 1974 Hydraulic Report as a supplj:ment to the permit application.

30. The Pennsylvania Deparl:rent of Transportation, then the Department
of Highways, PennD(T, was granted encroachment permits DH14153 and DH14159 by DER,
then the Water and Power Resources Board of the Deparhnent of Forests and Waters
on Janvary 5, 1971. '

31. Permit DH i415‘3 authorized two culverts and channel changes in the

Wissahickon Creek at Station 701 and 108+, Route 782-7 in Upper Gwynedd Township,

tontgamery County.
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32. Permit DH 14159 authorized a bridge over the Wissahickon Creek
at Station 60 + 75, Route 782-7 in. Gwynedd Township, Montgamery County.
33. The culverts permitted by DH 14153 would extend for lengths of
60 feet and 400 feet, respectively, in the channel of the Wissahickon Creek.
Each of the culverts would be a box type reinforced concrete structure with an
opening of 16 feet by 10 feet. .
34. PennDOT's structure plans now specify culvert lengths of 82 feet
and 413 feet, respectivély.
) 35. TDER has neither received nor approved modifications to the cul- -
vert lengths as specified in the original permit application. '

. 36. DER submitted the 1974 Sanders and Thamas report and the Water—
shed Association objections to Milton Johnson, Chief of the Division of Water
Control Structures of DER, for analysis.

37. PennDOT's applicat'ion for water cbstruction pemits was not ac-
cdnpanied by camplete maps, plans, profiles, and specifications of the water

cbstruction which PennDOT now plans to construct.

)

38. The permits which are the subject of this appeal have in fact been
amended by PennDOT and the acceptance by DER of a 1974 report evidences con