ENVIRONMENTAL HEARING BOARD
RULESCOMMITTEE MINUTES

Meeting of September 20, 2001

Attendance:

The Rules Committee convened a approximatedy 10:15 am. on Thursday,
September 20, 2001, with Chairman Howard Wein presding. In atendance were Stan
Geary, Mike Bedrin, Dennis Strain, Brian Clark and Bob Jackson. Bernie Labuskes and
Tom Renwand represented the Board. Howard, Stan and Tom attended via
teleconference from the Board's Fittsburgh office, pursuant to Article IX, E of the Rules
Committee bylavs. Prior to commencing the meeting, the Committee held a moment of
dlencein memory of the victims of the tragedy of September 11, 2001.

Withdrawal of Appeals With or Without Preudice:

At the July 12, 2001 meeting, Attorney Mike Meloy had requested the Rules
Committee to congder a problem concerning the withdrawa of protective gopeds. The
Boad's current rules contan the following provison regarding the termination of
proceedings:

§1021.120 Termination of proceedings

* %k * % %

(b) When a proceeding is withdrawn prior to adjudication,
withdrawvad shdl be with prgudice as to dl matters which
have preceded the action unless otherwise indicated by the
Board.

Mike reported that it was his concern and that of other practitioners that there should be

some mechanism for withdrawing a protective apped without the presumption that the



withdrawa is with prgudice. The Committee consdered the matter a length at the July
meseting, and George Miller concluded that he would like to have the Board consder the
issue.

At the September 20 meeting, Bernie reported that the Board had consdered the
issue and had recommended ddeting subsection (b) from the rule. The result of this
would be to diminate the presumption that a withdrawa is with prgudice. The Board
had consgdered smply removing the language “with prgudice” but determined that this
left nothing of substance in the rule. Therefore, the most practicd resolution seemed to
be the deletion of subsection (b).

Brian agreed that the smplest way to ded with the Stuation was not through a
rule, but on a case-by-case basis. He made a motion to recommend the deetion of
subsection (b) of 8 1021.120. Stan seconded. All werein favor.

Brian asked whether the Board had consdered other options in deding with this
issue, such as some of the suggestions made by members of the Rules Committee at the
July 12 meseting. Bernie stated that the gpproach taken by the Board was to be as flexible
as possible and to prevent the Board' s rules from getting in the way of settlements.

Howard asked whether the presumption now was that a withdrawal was without
prgudice. Bernie replied that was not the presumption; the deletion of subsection (b)
amply made the rule neutra. Brian suggested that the rules package containing this
amendment should explain why the language of subsection (b) was deleted and further
explan that the determination of whether an apped is with or without prgudice will be

predicated on case law. Mike asked whether this was already done in a rules package and



May Anne Wesdock dated that the preamble must contain an explanation of any
amendmentsto the rules,

Howard suggested that an explanaion be contained in a note to the rule, rather
than smply in the preamble to the rules package. Brian agreed, dating that since
subsection (b) of § 1021.120 has been around for long time, it is important to include an
explanation of why it is beng ddeted. Dennis proposed the following language “The
prior rule authorizing dismissd with ad without pregudice was deleted because the
Board thought it more appropriate to determine this matter by case law rather than by
rule”

Howard noted that parties can ill specify how the matter is being terminated in a
settlement document.  The issue of withdravd with or without prgudice will be
determined by case law unless the parties specify otherwise,

The Committee agreed with Brian and Howard's earlier suggestion of including a
note with the rule explaining why subsection (b) was deleted. Mary Anne will prepare a
draft and circulate it by email for gpprovd.

Approval of Minutes:

Mike moved to approve the minutes of the July 12, 2001 meseting. Brian
seconded. All werein favor.

Signing of Documents:

The Committee consdered the draft of a proposed rule on the dgning of
documents. Mike noted that the proposed rule contained language from both PaR.C.P.

1023 and Rule 11 of the Federd Rules of Civil Procedure.



Brian made a motion, seconded by Bob, to recommend approva of the proposed
rule.

Prior to a vote, Mike raised a question regarding language in subsection (b) of the
draft. Subsection (b) dates that the signature to a document condtitutes a certification
that the person sgning it, “or otherwise presenting it to the Board,” has read it, submits it
in good faith, etc. Mike asked if this language was intended to cover a Stuaion where
the attorney presenting a document is not the one who prepared it. Stan noted that there
are times when the Board has ord argument on a motion and it is possble that the
attorney presenting the motion might not be the attorney who signed it. Mike agreed that
the aforesaid language was likely to cover such a Stuation.

Brian noted that the draft of the rule used the term “subdivison” rether then
“subsection” in (b) and (c). He recommended changing it to “subsection” in order to
keep the language consistent with that of the Board' s other rules. The Committee agreed.

The Committee voted unanimoudy in favor of Brian's ealier motion to
recommend approval of the proposed rule subject to revisng the word “subdivison” to
“subsection.” A copy of the proposed rule on signing, as gpproved by the Committeg, is
attached.

Special Actions:

Bernie explained that the Board's current rules do not cover two types of
gtuations: 1) takings actions referred to the Board from courts of common pless and 2)
complaints filed againgt the Department under the Hazardous Sites Cleanup Act and other

datutes. The Committee considered drafts of two proposed rules covering these types of



gpecial actions: Proposed Rule 102157 (Complaints Filed by Other Persons) and
Proposed Rule 1021.58 (Transferred Matters).

Dennis fdt that language in the proposed rules requiring a certificate of service
was redundant since the Board aready has rules deding with the service of documents.
Stan aso pointed out that the language of subsection (c) of the proposed rules saying
when an action shdl commence was inconggtent with civil practice.  Subsection (¢) of
the draft rule contaned the following language “The action before the Board shdl
commence when a complaint is filed and sarvice of the complant is made on the
Depatment.” Stan noted thet in civil practice, an action commences when the complaint
is filed. Proposed rules 1021.57 and 1021.58, as drafted, appeared to say that if a
complaint is filed but not served within the 30-day filing period, the action would not be
timey. Howard pointed out that this language was probably included in order to be
condgent with exiging rule 1021.56 (Complaints filed by the Department), which
contains the same wording. Stan questioned whether the language was necessary, and
Howard suggested addressing it not just in proposed rules 1021.57 and 1021.58 but aso
in exiging rule 1021.56.

Stan noted a conflict between subsections (b) and (c) of proposed rule 1021.58.
Subsection (b), as drafted, stated as follows: ‘When directed to do so by the Board, the
paty who initisted the tranderred action shdl file a complant with the Boad....”
(emphass added) This language indicated that the Board would not direct a person to
file a complaint on every occason. However, as noted above, subsection () stated that

an action was not commenced until a complaint was filed. Stan suggested that the phrase

! Existing rules 1021.57 (Answers to complaints) and 1021.58 (Procedure after an answer is filed) would be
renumbered as 1021.59 and 1021.60.



“When directed to do so by the Board...” be replaced with “Within the time prescribed
by the Board....”

Howard suggested a wording change in subsection (@) of proposed rule 1021.58.
As drafted, subsection (8) dated, “This rule deds with matters transferred to the Board
froacourt.” Howard recommended replacing “deals with” with “addresses.”

As drafted, subsection (b) of proposed rule 1021.58 required that the complaint
contain a certificate of service of the complant on the Depatment. Stan suggested
adding “and any other paties’ after “Depatment” since there might be other parties to
the action. Dennis fdt that the language requiring a cetificate of service should be
deleted since the Board's rules dready ded with service of documents. He felt it was not
a good practice to insert procedures that are dedt with esawhere in the rules. Brian
suggested that the proposed rules contain a reference to the rules dedling with service.

Stan noted that whereas existing rule 1021.56 and proposed rule 1021.58 required
the filing of a complaint containing a notice to respond, proposed rule 1021.57, deding
with complaints filed agans the Department, did not contain this requirement. Dennis
gated he did not fed it was necessary to send the Department a notice to respond. Mike
pointed out, however, that there may be other parties to the action in addition to the
Department.

Howard raised the question of whether the reference to a certificate of service
should be ddeted from existing rule 1021.56, as well as proposed rules 1021.57 and
1021.58. Stan dated he agreed with Dennis that the requirement of a certificate of

saviceis redundant.



Bob pointed out an inconsstency between subsections () and (b) of existing rule
1021.56. Subsection (a) states the Depatment may initiate an action by filing a
complaint or petition. Subsection (b) dates the action commences when the complaint is
filed and served. However, Dennis noted that under the Board's rules, filing and service
are smultaneous.

Tom pointed out that the Board's rules are slent on how a complaint is to be
saved, i.e. by persond service or mal. Stan noted that the Board's rules on service
discuss service by mal but do not distinguish between service of origind process and
other documents. Howard raised the question of whether the Board should have separate
rules for the service of complaints. Tom pointed out that whereas the court of common
pleas has a sheriff to effect service, the Board does not have that option. Stan suggested
dlowing service by ether certified mal or persona sarvice. He fet there should be some
way of knowing whether the defendant has in fact been served and when the time period
for answering darts running. Dennis stated he did not see a need to serve the Department
by certified mall. Tom said he would not want to see a syssem where the Board requires
persona service because this would dow things down. Howard felt that since there is a
requirement that the recipient of a complaint respond within a certain amount of time,
there should be a requirement of service by certified mail or persona service, even on the
Depatment. Bob agreed that if service is done by mall, it should be done in a manner in
which recept is verified, such as certified or regstered mail. Tom raised the question of
whether service should be dlowed by emall or fax. Dennis noted tha the advantage to

sarvice by certified mall isthat there is case law on this subject.



Mike summarized the issue with regard to service as follows. 1) The Board's
rules, as currently structured, do not address the manner of service and 2) Should there be
adifferent set of rulesfor service of complaints?

Dennis reiterated that he did not fed it was necessary to serve the Department by
catified mal. Mike pointed out that it might be confusng to have separae service rules
pertaining to complaints served on the Department.

The Committee asked whether the question of service of complaints has ever
come up before the Board, and Tom and May Anne reported that they had recently
responded to such a question from a Department attorney.

Bernie suggested revisng rule 102132 to track the language of the
Adminigrative Code. Howard suggested dso alowing service by Federa Express, and
Mike suggested dlowing service by fax aswell.

Mike suggested seiting aside the issue of manner of service for the time being and
focus on the proposed rules on specid actions. He suggested requiring that complaints be
saved by cetified mal and pesond mal if there was no disagreement from the
Committee and then revigit the other issue later.

Members of the Committee suggested meking the following changes to existing
rule 1021.56 (Complaints filed by the Department): Mike and Bob suggested siriking the
phrase “together with a certificate of service’ in subsection (8). Howard suggested
replacing the word “initiate’ with “commence” Stan, Mike and Howard suggested
adding the following sentence to subsection (a): “The action is commenced when the

complaint or petition isfiled with the Board.”



Subsection (a) reads, “When authorized by datute the Department may initiate the
action by filing a complaint or petition....” Dennis suggested ddeting the phrase “when
authorized by datute’ dnce there are times when the Department might wish to ask the
Board to take action on a matter that the Department could otherwise act on, such as a
decertification. Stan and Howard did not agree the Depatment could file a complaint
with the Board if there was not satutory authority to do so. Dennis fdt that the ability to
take this course of action derived from the Adminidrative Code and Section 4 of the
Environmental Hearing Board Act. Stan asserted that, in that case, it was authorized by
satute, and Howard noted that leaving in the language “when authorized to do so by
daute’ did not preclude the type of dtuation Dennis was concerned about.  The
Committee decided to revigt thisissue a another meeting.

The Committee agreed to revise subsection (b) of 1021.56 by incorporating the
language of PaR.C.P. 403 deding with service by mal. They agreed on the following
languege:

1021.56 Complaint filed by the Department

* % % % %

(b) Service of the complaint or petition shal be by persond
sarvice or by any form of nail requiring a receipt sgned by
the party or the party’s authorized agent. In the instance of
mail, service shdl be complete upon deivery. Service of
dl other documents shadl be made in accordance with §
1021.32.

With regard to proposed rule 1021.57 (Complaints filed by other persons), the
Committee suggested the following changes. Delete the reference to certificate of service

in (a), make (b) the same as above, move (b) to (c), and delete ().



With regard to proposed rule 1021.58 (Transferred Matters), the Committee
recommended the following changes Replace “deds with” with “addresses’ in (@),
replace “when directed to do so by the Board” with “in the time period directed to do so
by the Board” in the first sentence of (b), move the second sentence of (b) to (d), replace
(c) with the language above, move (d) to (e).

Bob made a motion, seconded by Stan, to adopt the changes to the specid action
rules st forth above. All were in favor. The revisons to exiging rule 1021.56 and
proposed rules 1021.57 and 1021.58, as recommended by the Committee, are attached to
the minutes.

Usage of “Brief” and “ Memorandum of Law” :

Howard suggested that if the terms “brief” and “memorandum of law” are used
interchangeably in the Board's rules, then perhaps the rules should say so. Bob stated he
fdt a “brief” contemplated a more extensve document. Dennis commented that the rules
appear to require a brief in support of a motion for summary judgment and after a hearing
but a memorandum of law for everything else.  Stan pointed out that the rules do not say
what the Board expects with regard to each type of document, other than for a pre-
hearing memorandum and post-hearing brief.

Brian asked whether this has ever been an issue, and Tom and Bernie responded
that it has not. Howard pointed out that rule 1021.171 (Composition of certified record
on agpped to Commonwedth Court) refers to a “post-hearing memorandum” as opposed
to a*“ post-hearing brief” s0 the Board' s rules themselves are not consstent.

At the July meeting, the Committee voted on new language to be added to rule

1021.73(e) deding with dispodtive motions. The new language approved by the

10



Committee contained the word “memorandum of law” whereas the rest of the subsection
refers to the term “brief.” The Committee agreed the language should be consgent.
Stan suggested referring to both “memorandum” and “brief” in rule 1021.73(e). The
Committee agreed. The Committee adso agreed to revise rule 1021.171 to read “post-
hearing briefs’ as opposed to “memorandum.” The Committee agreed to leave the other
rulesasis.

Bob made a motion, seconded by Brian, to recommend the following changes.
Replace “post-hearing memorandum” with “pogt-hearing brief” in 1021.171 and insert
the words “or brief” in sections (c), (d) and (e) of 1021.73. All werein favor.

Agenda for Next Meeting:

Bob recommended that future meetings be held a 10:.00 am rather than the usud
time of 12.30. In order to accommodate those traveling from Fittsburgh, the time of
future mesetings was set a 10:30 am to 230 pm. The next meeting will be on Thursday,
November 8, 2001 from 10:30 am to 2:30 pm. The agendawill include the following:

1. Condder revisons to the generd service rules as discussed above — If these
changes are to be included with the next rules package, the Committee may be
required to address them in a conference call prior to the next mesting.

2. Bernie asked the Committee to condder the issue of clarifying who gets served in
a third-party appeal. For example, in the case of a denid of a plan revison that is
appeded by the developer, under the Board's current rules the municipdity whose
plan revison has been denied does not get notice of the gpped. Tom and Bernie
explaned a gmilar problem occurs in mining cases where the Department

determines a water supply has not been affected. Two issues arises Should the

11



third entity get notice of the goped? Should the third entity be an automatic party

to the apped ?
Bob moved to adjourn the meeting at approximately 1:00 pm. Brian seconded. All

werein favor.
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Appendix A — Proposed Rule on Signing

25 Pa. Code § 1021. Signing

@

(b)

(©

Every notice of appeal, motion, lega document or other paper directed to the
Board and every discovery request or response of aparty represented by an
attorney shal be sgned by a least one attorney of record in the attorney’s
individua name, or if a paty is not represented by an atorney, shdl be
signed by the party. Each paper shal date the signer’s address and telephone
number.

The dgnature to a document described in subsection (8) conditutes a
certification that the person signing, or otherwise presenting it to the Board,
has read it, that to the best of his knowledge or information and belief there is
good ground to support it, and that it is submitted in good faith and not for
any improper purpose such as to harass, cause unnecessary delay, or needless
increese in the cost of litigation. There is good ground to support the
document if the signer or presenter has a reasonable bdief that exising law
supports the document or that there is a good faith argument for the
extensgon, modification or reversa of exiging law.

The Board may impose an appropriate sanction for a bad faith violation of
subsection (b).
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Appendix B — Special Actions— Revisionsto existing rule 1021.56 and proposed
rules 1021.57 and 1021.58
8 1021.56. Complaintsfiled by the Department.
(& When authorized by daute the Depatment may [initiate] commence the action
by filing a complant or petition], together with a certificate of servicel and a

notice of a right to respond. The action is commenced when the complaint or

petition isfiled with the Board.

(b) [This action shdl commence when the complant is filed and sarvice of the
complaint and a natice of a right to respond is made upon the defendant.] Service

of the complaint or petition shal be by persond savice or by any form of mail

requiring a receipt sgned by the party or the paty's authorized agent. In the

indance of mail, sarvice shdl be complete upon ddivery. Service of dl other

documents shall be made in accordance with § 1021.33.2

(C)*****
(d * %k * % %

(e)*****

§1021.57. Complaintsfiled by other persons.
(& When authorized by daute, a person may inditute an action agang the
Department by filing a complaint.
(b) Service of the complaint or petition shdl be by persond service or by any form of

mail requiring a receipt Sgned by the party or the party’s authorized agent. In the

2 Under the reorganization of the rules, § 1021.32 becomes § 1021.33.
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indance of mail, sarvice shdl be complete upon delivery. Service of dl other
documents shal be made in accordance with § 1021.33.

(c) The complant shdl set forth the datutory authority under which the Boad is
authorized to act and shdl set forth in separate numbered paragraphs the specific
facts and circumstances upon which the request for action is based.

(d) Subsections (8) — (c) supersede 1 Pa. Code 88 35,5 — 35.7 and 359 —35.11

(relating to informa complaints and forma complaints).

§ 1021.58. Transferred matters.

(8 Thisrule addresses matters transferred to the Board from a court.

(b) Within the time period directed to do so by the Board, the party who initiated the
transferred action shdl file acomplaint with the Board.

(c) Service of the complaint or petition shdl be by persond service or by any form of
mail requiring a receipt signed by the party or the party’s authorized agent. In the
indance of mail, service shdl be complete upon delivery. Service of dl other
documents shal be made in accordance with § 1021.33.

(d) The complaint shdl st forth in separate numbered paragraphs the specific facts
and circumstances upon which the request for relief is based.

(e) Subsections () — (b) supersede 1 Pa. Code § 355 — 35.7 and 359 - 35.11

(rdlating to informa complaints and forma complaints).

§1021.59. Answersto Complaints.

* % * % %
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8 1021.60. Procedure after an answer isfiled.

* %k * % %
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