SELECTED ENVIRONMENTAL HEARING BOARD
AND RELATED DECISIONS OF 2004

Act 90

The Board held that the $4.00 per ton fee imposed by Act 90 on solid waste
disposed of a municipd waste landfills gpplies to waste used as dternate dally cover
unless it is process resdue or unprocessble waste that originated from a resource
recovery fadlity in Joseph J. Brunner, Inc. v. DEP, EHB Docket No. 2002-304-L
(Opinion issued September 1, 2004). This opinion has been appeded to the
Commonwedlth Court.

Adminidrative Finality

The Board explored application of the doctrine of adminigrative findity in an
aoped from a permit renewd for an NPDES permit issued for a manufacturing facility in
Wheatland Tube Co. v. DEP, EHB Docket No. 2003-221-L (Opinion issued March 16,
2004). The Department issued the underlying NPDES permit in 1996 and the permittee
aoplied for a permit renewd in 2001. Review of the renewa gpplication took severa
years and included a debate between the parties over a change in the permit's effluent
limits Eventudly, the Depatment agpproved the renewd, changing some effluent limits
and retaining others. The permittee appeded from the renewd. In deciding the motion for
summary judgment filed by the Department, the Board regected the Department’s motion
and held that adminigrative findity did not goply. The Board hedd that a permittee may
seek changes to its permit and agpped from the Depatment's find decison regarding
those changes, noting that the “key question” is whether the proposas were considered
and acted upon. See also Hankin v. DEP, EHB Docket No. 2003-186-K (Opinion issued
July 9, 2004).

The Board adso denied a mation to dismiss filed by the Depatment in Cooley v.
DEP, EHB Docket No. 2003-246-K (Opinion issued July 16, 2004). Judge Krancer held
that it was too early in the proceedings for the Board to make a determination that
adminigrative findity gpplied to an gpped from an ar qudity plan goprova. Although
the gppelants had faled to apped ealier gpprovas, it was unclear whether the
subsequently issued permit completely superseded or supplanted those earlier approvals.

Attorneys Fees & Costs

In Solebury Township v. Department of Environmental Protection,  A.2d
(824 C.D. 2004, Pa. Cmwilth. filed December 8, 2004), the Commonwedth Court held
that where the Department withdrew a Section 401 Water Quality Certification on the eve
of ora argument, without explanation, the gppelants were entitted to attorneys fees
under the Clean Streams Law. Specificdly, the Court found that they did indeed achieve
some success on the merits and were therefore prevailing parties, since they had achieved



their objective, namdly rescisson of the gpprovd, and were therefore entitled to fees in
accordance with the language of the statute.!

In a related matter, the Board found in Solebury Township v. DEP, Docket No.
2002-323-K (consolidated)(Opinion issued March 4, 2004), that appelants were not
entitled to attorneys fees under the Costs Act for their appeal of a Section 401 Water
Quadlity Certification because they did not meet the prerequistes of the Cods Act.
Specificdly, in that: (1) there was no “adversarid adjudication” initiated; (2) Appdlants
were not “prevailing parties” and (3) since there was no disposition on the merits of the
gpped, there was no basis to conclude that the positions of the Commonwedth agencies
were subgtantialy unwarranted.

Smilaly, in Adam v. State Conservation Commission, EHB Docket No. 2002-
189-MG (Opinion issued July 12, 2004), the Board held that the gppellant did not qudify
for fees and costs pursuant to the Costs Act because the adjudication in the gppellant's
favor was the result of the gppellant's gpped and not the result of any adjudication
initiated by a date agency. The claim that fees might be awarded for creating a common
benefit was reected because no datute authorizes an award by the Board under those
circumstances.

Board Procedure
Discovery

The Boad granted the Department's motion for a protective order for the
deposition of the Secretary of the Department in a complaint for civil pendties in DEP v.
Neville Chemical Company, EHB Docket No. 2003-297-CP-R (Opinion issued
September 27, 2004). The Secretary filed a verification that she had no persond
involvement in the matter, never vidted the Ste and had no role in the caculdion of the
pendty. Accordingly, the Board concluded that her depostion was unlikely to lead to
rdevant evidence. However, the Board denied the Depatment's motion to bar the
gopdlant from deposing the Director of the Office of Land Recycling and Community
Revitdization because his deposition may lead to relevant evidence.

Experts

The Commonwedth Court affirmed an adjudication by the Board which held that
the opinions of Department employees on the issue of hydraulic overload involved in the
apped of an administrative order were not subject to Pa. R.C.P. No. 4003.5 relating to the
discovery of experts, because the employees concluson was not formed with an eye
toward litigation. The court did not comment on the Board's ruling requiring al parties to

1 In the underlying case, the Board dismissed an apped of a Section 401 Water
Qudity Certification because the Department withdrew the certification a the permittee’s
request. Solebury Township v. DEP, EHB Docket No. 2002-232-K
(consolidated)(Opinion issued January 16, 2004).



supply expert reports or answers to interrogatories for experts who will testify a a
hearing. Borough of Edinboro v. DEP, 2696 C.D. 2003 (Pa. Cmwlth. 2004)(see below for
adiscusson of the substantive issues of the opinion).

Although required to file expert reports, the Department is not required to answer
expert interrogatories in advance of the deedlines provided by the Board's prehearing
orders. The Board held that it has ample procedures in place to provide extensons of time
for the sarving of discovery or to require supplemental expert reports, therefore, the
aopdlant will suffer no prgudice by following the norma procedure. City of Titusville v.
DEP, EHB Docket No. 2003-097-R (Opinion issued May 19, 2004).

Jurisdiction

In Lang v. DEP, EHB Docket No. 2003-145-R (Opinion issued July 21, 2004),
Judge Renwand held that in a third party apped the Board has the power to both set aside
a consent order and agreement, and aso the power to modify such an agreement if the
Board finds that the Department abused its discretion.

Motion for Stay

A motion to day an gpped on an order adleging the illegd digposd of solid waste
was granted by the Board in Niebauer v. DEP, EHB Docket No. 2004-038-R, pending
resolution of a crimind complaint againg one of the appedlants. The Board hed that to
continue the apped before the Board risked negatively impacting the appedlant’s crimind
defense, but granting the stay would result in little prejudice to the Department.

Privilege

The Board recognized that a deliberative process privilege may apply to protect
governmentd  officids from disclosng ther confidentid ddiberations of lav or
policymaking, reflecting opinions, recommendations, or advice The Boad will
determine whether the privilege is applicable on a case-by-case bass after considering
svad factors such as whether the communication in question was confidentid,
deiberative and whether it concerned issues of law or policymaking, together with
comparing the opposng paty's interest in disclosure of the communication with the
Depatment’s interest in maintaining its confidentidity. Joseph J. Brunner, Inc. v. DEP,
EHB Docket No. 2002-304-L (Opinion issued January 8, 2004).

The Board gpplied the factors outlined when it consdered a motion to compe
testimony of two Depatment witnesses. The Department opposed the motion, claming
the testimony was protected from disclosure under the deliberative process privilege. The
Board concluded that the evidences potentid probative vaue outweighed the
Department’s need to shidd the evidence from disclosure. Joseph J. Brunner, Inc. v.
DEP, EHB Docket No. 2002-304-L (Opinion issued April 6, 2004).



The Board denied in part and granted in part a motion for protective order filed by
the Department in response to an appdlant’s request to depose the Department’s counsdl.
The motion for protective order was denied as it relaed to a conversation tha the
Department’s counsd had with a representative of the permittee during the Department’s
consderation of the permit gpplication and observations the Depatment’s counsd may
have made at the Ste. However, the motion for protective order was granted to the extent
the appdlant sought discovery of legd advice the Depatment's counsd provided to
Depatmental personnd for their use in making a determination on the permit gpplication.
Morris Township Property Owners v. DEP, EHB Docket No. 2003-183-MG
(Consolidated with 2003-184-MG)(Opinion issued February 13, 2004).

Sanding

The Board held in Borough of Roaring Soring v. DEP, EHB Docket No. 2003-
106-C (consolidated)(Opinion issued December 21, 2004), that an association had
danding to pursue its apped of a noncod surface mining permit revison based on the
ganding of severd of its members. The Board found that under Section 7514(c) of the
Environmentd Hearing Board Act, the association had representationd standing even
though severd of its members did not formdly belong to the associdion at the time that
the appea was filed. Since the effect of the permit revison arguably affected aesthetica
and recregtiona interests of members, the group adequately demondrated its standing to

apped.

Qupersedeas

The Board denied a petition for supersedeas in an agpped of the Department’'s
issuance of amendments to water obstruction and encroachment permits that authorized
commercid sand and grave dredging in the Allegheny River. Appdlant damed the
protocol used by the Department to determine whether an endangered species of mussdl
exiged in the permit area was inadequate and that the Department should not have issued
the permit without requiring that fish surveys be conducted in the permit area. The Board
denied the petition because the appdlant presented insufficient evidence for the Board to
conclude that endangered mussedls and fish were present in the proposed permit aress.
While the appdlant presented very informative and illuminating tetimony on the species
of endangered mussdls at issue in the case, the surveying methods used to detect the
presence of mussels, and fish habitat, appellant did not present evidence that endangered
mussds and fish were actudly present in the permit areas. The granting of a supersedess
is an extraordinary remedy that the Board will grant only when it is clearly demongrated
that the supersedess is warranted. Since the burden in a supersedess proceeding is on the
petitioner to demongrate the likelihood of success on the merits and the irreparable harm
that will be suffered if a supersedess is not granted, the gppelant in this case was
required to come forth with more than speculation that adverse effects may occur in the
absence of a supersedeas. Pennsylvania Fish and Boat Comm'n. v. DEP, EHB Docket
No. 2004-053-R (Consolidated with 2004-054-R and 2004-055-R) (Opinion issued May
24, 2004).



In UMCO Energy, Inc. v. DEP, EHB Docket No. 2004-245-L (Opinion issued
November 30, 2004), the Board was constrained to deny a petition for supersedess of an
underground mining company from an order of the Depatment prohibiting the company
from longwdl mining an area in the vicnity of a dream. After carefully consdering the
environmental  consequences of dewatering the dream and the economic ham to the
mining company and its employees, the Board concluded that the mining company had
failed to demondrate that it had any likelihood of prevailing on the merits of the gpped.

Withdrawal of Appeal

The Commonwedth Court in City of Erie v. DEP, 844 A.2d 586 (Pa. Cmwith.
2004), affirmed two companion cases in which the Board held that the City of Erie could
withdraw an goped filed on its behdf from the issuance of permits dlowing the
fluoridetion of city water by the Erie City Water Authority. Pursuant to Plan A of the
Optiond Third Class City Charter Law, the power to bring and commence lawsuits on
behdf of the City isvested solely in the City Solicitor and not the City Council.

Dam Safety and Encroachments Act

The Commonwedth Court affirmed an order of the Board dismissng the apped
of a landowner from a compliance order issued by the Depatment as a result of the
landowner’s falure to secure a permit to fill in wetlands on his property. Baehler v.
Department of Environmental Protection, _ A.2d _ (1142 C.D. 2004 Pa. Cmwilth. filed
December 6, 2004). The Court held, among other things, that the landowner did not have
a vested right to build a home on the property, nor was his takings clam ripe for review
because he had never gpplied for a permit and the Department had not denied him a

permit.

The Commonwedth Court affirmed the Board in Pennsylvania Trout v.
Department of Environmental Protection,  A.2d (1033 C.D. 2004 Pa. Cmwith. filed
December 7, 2004), and upheld the Department’s issuance of a permit to fill wetlands
because appelants falled to demondtrate by a preponderance of the evidence that the
Department abused its discretion in issuing the permit. Permittee met its burden under 25
Pa. Code 8§ 105.18(b)(3) of rebutting the presumption that a practicable dternative existed
to the proposed project that would not involve a wetland or would have less adverse
impact on a wetland and other environmental resources. The evidence demondrated that
adverse impacts to the site had been reduced to the maximum extent possible.

The Board dismissed the gpped of the Depatment’s revocation of a generd
permit for the continued operation of a box culvert where the applicant falled to identify
the location of the culvert as being in a FEMA floodway. In Attawheed v. DEP, EHB
Docket No. 2002-018-R (consolidated) (Adjudication issued December 21, 2004), the
Board found, among other things, that the Department had properly revoked the permit
and the property owner did not hold a vested right in it, as the culvert’s location posed a
risk to public safety, hedth and welfare,



Enfor cement

The Board upheld the Department’s assessment of a $3,465,660 pendty againgt a
company that falled to ingtal RACT ar pollution control equipment on a timely bass on
two boilers a one of its fadlities in Sunoco, Inc. (R&M) v. DEP, EHB Docket No. 2002-
268-K (Adjudication issued April 12, 2004). The underlying datutory violations were
admitted, only the Department's methodology used to cdculate the pendty and whether
the pendty was reasonable were a issue before the Board. The Board sugtained the
pendty as a lawful gpplication of the Department’'s enforcement authority pursuant to the
Air Pollution Control Act. This decison is currently on agpped by the company to the
Commonwedlth Court.

The Board dismissed an asbestos remova contractor's appeal of a civil penaty
asessed by the Department for violations relating to the contractor’'s handling of waste at
an asbestos remova project a a school. In this appeal, he contractor did not chalenge
the method used to caculate the pendty or the reasonableness of the pendty. The only
issue before the Board was whether the incidents in question condtituted violations of the
goplicable regulations. The Board held that the vidlations did in fact occur. This decison
was affirmed by the Commonwedth Court Chippewa Hazardous Waste, Inc. v. DEP,
EHB Docket No. 2002-295-L (Adjudication issued April 16, 2004), affirmed, 971 C.D.
2004 (Pa. Cmwith. filed October 28, 2004).

Mining

In an gpped from a compliance order issued to a mine operator for faling to
conduct preshift examinations of the mine for the workers going into a mine & odd times,
the Board held that section 228(a), of the Pennsylvania Bituminous Cod Mine Act, 52
P.S. § 701-228(a), unambiguoudy requires preshift examindions timed for each chift
entering a mine. Further, a shift is a disinct subset of workers regularly scheduled to
work at a diginct time. This decison has been appeded by the mine operator to the
Commonwedth Court, which has not yet issued a decison. RAG Cumberland Resources
LP v. DEP, EHB Docket No. 2003-067-L (consolidated) (Opinion issued January 27,
2004).

In an goped initited by the hos municipdity chdlenging the renewd of an
NPDES permit for the operation of a quarry, the Board remanded the case for further
consderation by the Depatment of the discharge rate authorized by the permit. In view
of resdentid well falures and data indicating that the authorized discharge was in excess
of the basn’s recharge, the Board found that the Department did not adequately consider
the availability of water for other users. Further, the permit placed no limits upon the
permittee's ability to pump even during times of drought or low water supply in the
basin. The Board dso concluded that the municipdity’s chdlenge to the permit renewd
was not foreclosed by the doctrine of adminigrative findity because it was a chdlenge to
the continuation of the NPDES permit a a particular discharge rate and not a collatera
attack upon past gpprovas or the mining permit. This adjudication was appeded to the
Commonwedth Court which quashed the apped because the decison of the Board



remanding the matter to the Department for further consideration was not a fina order
subject to apped. Solebury Township v. DEP, EHB Docket No. 2002-288-MG
(Adjudication issued March 5, 2004).

The Board sudained an agpped chdlenging issuance of a noncod surface mining
permit for a proposed gltstone/sandstone mining operation traversed by an exceptiond
vadue dream. Specificdly, the Board found that the Depatment faled to require the
permittee to engage in an dternatives andyss to a direct point source discharge into the
dream of runoff from the disurbed mining area in the event of certain ranfdl events
The Board found the lack of dternaives anadyss was a violation of 25 Pa. Code §
93.4c(b)(2)(i), the Depatment’'s water qudity regulations. Zlomsowitch v. DEP, EHB
Docket No. 2002-131-C (Adjudication issued November 15, 2004).

Nutrient M anagement

In an gpped from the approva of a nutrient management plan prepared under the
Nutrient Management Act and the regulaions of the State Conservation Commission, the
Board held that both the Commisson's regulations and the plan were deficient for falure
to provide any dte specific standards for the control of phosphorus contained in the
goplication of manure in a concentrated anima operation for sows. The Nutrient
Management Act requires the Commission to identify and establish gpplication standards
for dl nutrients, but the Commisson's regulaion only requires the plan to contan an
goplication dandard for nitrogen. Shortly after this decison, the Commisson published
interim guiddines for the regulaion of the application of phosphorus. Adam v. Sate
Conservation Commission, EHB Docket No. 2002-189-MG (Adjudication issued May
12, 2004).

Sewage Planning

The Commonwedth Court in Borough of Edinboro v. DEP, 2696 C.D. 2003 (Pa.
Cmwith. 2004), &ffirmed an adjudication by the Board which concluded tha the
Depatment properly determined that the municipaity was in a dae of hydraulic
overload. The Board had dismissed an apped from an Adminigtrative Order issued by the
Depatment requiring two municipdities to jointly address regiond sewage needs and
requiring both municipdities to submit a Joint Officiad Plan Update Revison. The Boad
determined that the Depatment has the authority to order neighboring municipdities to
jointly address the sawage needs of ther region. Further, an order requiring such joint
action does not congtitute a taking.

The Board denied the apped of a public interest group which chalenged the
goprovd of a revison to a borough sewage facilities plan for a centrd sewage treatment
plant and collection system and issuance of a reaed NPDES permit. Although the plan
revison contemplated possble further development of the plant to accommodate flows
from a neghboring township, the gpprova did not conditute planning for that
municipdity. The Boad further hdd that the appdlant faled to prove environmenta
ham from ether the plan revison or the discharge permit. This adjudication has been



appeded to the Commonwedth Court. Delaware Riverkeeper v. DEP, EHB Docket No.
2003-083-MG (consolidated)(Adjudication issued August 12, 2004).

An apped from the Department’s disgpprova of an Act 537 sewage plan revision
was dismissed as moot in Stewart & Conti Dev. Co., Inc. v. DEP, Docket No. 2002-059-
L (Opinion issued January 12, 2004). A developer appedled the Department’s disapproval
of a revison to the municipdity’s Act 537 officid plan to cover the developer's
subdivison. While the apped was pending, the municipdity submitted and the
Department approved, a revison to the officid plan that provided a sewage trestment
plan for the subdivison that differed from and supplanted the officid plan revison that
the Depatment had denied. The Board granted the Department’s motion to dismiss
because the approva of the second plan revison deprived the Board of the ability to
render meaningful or effective rdief.



