SELECTED ENVIRONMENTAL HEARING BOARD
AND RELATED COURT DECISIONS OF 2003

Enfor cement

The Commonwedth Court affirmed a civil pendty assessed by the Board in the
amount of $258500 againg an eathmoving contractor for violations of the Clean
Streams Law, in Leeward Construction, Inc. v. Department of Environmental Protection,
821 A.2d 145 (Pa Cmwith. 2003). The violations arose from the contractor’s failure to
comply with eroson and sedimentation control plans related to the condruction of a
Wadmart. The court rgected the contractor’s argument that the plans it had submitted to
the Department were not possble to comply with and that numerous violations of the
CSL and falure to abide by severd stop-work orders issued by the Department justified
the amount of the pendty.

Although the Board ultimatdy dismissed the gppelant's goped of a pendty
assessment, the Board agreed that the Department erred by applying a state-wide, across
—the-board minimum pendty assessment, without reference to the specific circumstances
of the gppelant’s violation. In B&W Disposal Inc. v. DEP, 2003 EHB 456, the Board
conddered the pendty for violations of the solid waste law which occurred during
“Operation Clean Sweep.” In spite of the Department’s legd error, the Board found that
the evidence adduced at the hearing supported the assessment of a$ 6,000 civil pendty.

In Keinath v. DEP, 2003 EHB 43, the Board upheld a civil pendty in the amount
of $19,000. This pendty was assessed againgt a building contractor who harassed and
threatened a Depatment ingpector who was investigating an open burning complaint.
Harassment of an ingpector isaviolation of the Air Pollution Control Act.

A compliance order directing an gppdlant to submit a redtoration plan after he
unlawfully diverted a watercourse and filled in a pond on his property was largely upheld
in Srubinger v. DEP, 2003 EHB 247. Although the agppelant’s activity was clearly
unlawful and remediation necessary, the Department failed to prove that it was necessary
or reasonable to require the gppellant to return the watercourse to its original location.

In Sarr v. DEP, 2003 EHB 360, the Board granted the Department’s motion for
summay judgment and dismissed an goped from an order assarting violaions of the
Solid Waste Management Act relating to the unpermitted disposd of waste tires by the
gopdlants. The Board found that the appdlants, who had been litigating the Department’s
atempts to order the clean-up of the dte for over 15 years, had failed © raise any genuine
issue of materid fact or any legitimate defense to the Department’s order. The Board
further found that the terms of the order were reasonable and appropriate under the
circumstances.



The Board hdd that many violations of the Solid Waste Management Act had
been established by operation of collaterd estoppel in Clearview Land Development Co.
v. DEP, 2003 EHB 398. Other violations were established by evidence adduced at the
hearing before the Boad, therefore a civil pendty in the amount of $59,500 was
reasonable and appropriate.

Mining

In Maple Creek Mining, Co. v. DEP, 2003 EHB 34, the Board held that under the
Mine Subsidence Act a mine operator appeding a Department order to compensate a
landowner for damages must depost the compensation amount in an interest-bearing
escrow account within sixty days of receiving the Department's order. Failure to do so
will result in the dismissd of the apped.

The Board denied a petition for attorneys fees in United Mine Workers of America
v. DEP, 2003 EHB 256. Although the appellant had been successful on the merits on
ther underground mining apped, the datutory provison under which the agppelant
sought fees and cogsts, 27 Pa. C.S. 8 7708 (Act 138 of 2000), applied only to proceedings
involving surface mining and not underground mining.

The Board hdd that Depatment a letter declining to order a surface mining
operator to replace a farmer’s water supply was an appedable action and directed the
Department to require the mine operator to supply a farmer with an dternate supply of
water. In Schneiderwind v. DEP, 2003 EHB 274, the Board rejected the Department’s
agument that the letter was merdy an exercise of the Department’s prosecutoria
discretion. Instead, the Board found that it was an action which affected a protected
property right of the appeding farmer, snce a purpose of the water replacement
provisons of the surface mining legidation was the protection of water supplies.

Sewage Planning

By granting a mation for summary judgment, the Board sustained an order of the
Depatment which required the appdlant-borough to take gspecific actions to abate
continuing violations of the Sewage Fadilities Act, in Burnside Borough v. DEP, 2003
EHB 305. The borough did not contest te factud findings of the Department concerning
on-going discharges of raw sawage on propety located within the borough from a
wildcat sewage system. Accordingly, the Board concluded that there were no issues of
materid fact in digoute. Further the Department’s order requiring the borough to teke
specific actions to abate the discharges after ten months of inaction on the pat of the
borough was a reasonable exercise of the Department’s authority under the Sewage
Facilities Act.

! This adjudication has been appeded by both the Department and the mine
operator to the Commonwesalth Court.



Solid Waste

In Tri-County Industries, Inc. v. Department of Environmental Protection, 818
A2d 574 (Pa. Cmwlth. 2003)), the Commonwedth Court affirmed the Board's
concluson tha the so-cdled “harmgbenefits andyss’ embodied in 25 Pa Code §
127.127, is consgent with the Solid Waste Management Act and Act 101. Section 127
requires tha the benefits of a project “clearly outweigh the known and potentia
environmental harms” The court further held that economic and socia congderations are
proper subjects in evaluating whether a particular permit action meets the balancing test
required by the regulations.

In Browning-Ferris Industries v. Department of Environmental Protection, 819
A2d 148 (Pa Cmwlth. 2003)(en banc), the Commonwedth Court reversed an
adjudication of the Board which rescinded a permit modification issued by the
Depatment dlowing a landfill to increese its average daly volume by 2,000 tons per day
because the benefits of the modification did not outweigh the harms. The court held that
the Board erred by failing to include the economic benefit to the municipdities of a fagter
payment of the host fees which would be paid as a result of the capacity incresse in its
harms and benefits andysis under 25 Pa. Code 8§ 271.127(a). Accordingly, the court held
that the benefits of the permit modification outweighed the harms and reindated the
permit modification, dismissing the gpped of the citizen-appel lants.

Both Tri-County and Browning-Ferris have been appeded to the Supreme Court.
That court granted allocatur in Tri-County.? However, by order dated December 11,
2003, the court has declined to either grant or deny the request for gpped pending its
decisionin Tri-County and Eagle Environmental 11 v. DEP.?

The Commonwedth Court adso affirmed the Board in Leatherwood, Inc. v.
Department of Environmental Protection, 819 A.2d 604 (Pa. Cmwilth. 2003) After 28
days of hearing the Board had concluded tha the Department erred by issuing a solid
waste permit to a landfill operator because the operator had failed to include an adequate
plan for the mitigation of bird drikes. The proposed landfill was to be gSted in close
proximity to a loca arport. Local government officids who appeded the permit adduced
aufficient testimony concerning the risks posed to incoming arcraft from birds who
would be atracted to the landfill, a hazard which the permittee faled to adequately
address.

A decison by the Board that a suspended solid waste permit was void was
affirmed by the Commonwedth Court in Eagle Environmenta, L.P. v. DEP, 833 A.2d
805 (Pa. Cmwith. 2003), because a solid waste regulation explicitly provides that where
no solid waste is processed or digposed under the permit within five years of issuance,
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that permit is void. The Department’s order suspending the permit and ensuing litigation
did not supersede the regulatory time limit.

The Commonwedth Court reversed the Board in Tire Jockey Inc. v. DEP, 836
A.2d 1026 (Pa. Cmwilth. 2003), and held that a facility may not need a resdua waste
pemit for the dzing, shaping and sorting of used tires if the resulting maerids were
recycled and thereby exempted from the definition of waste. The court regected the
argument that the processor's activities did not fal within the recycling “exception” of
the waste regulations smply because the tire materials were not used or reused a the
processor’s facility. The gpped was remanded to the Board for further findings relaing to
the existence of a market for the tire products and whether they will be used or reused as
ingredients in an industrid process or as an effective subgtitute for a commercia product.
The Supreme Court granted the petition for alowance of gpped filed by the Department
on October 5, 2004.

The Board, in Dauphin Meadows, Inc. v. DEP, 2003 EHB 163, held that where a
permit is remanded to the Depatment for further condderation and the applicant
subgtantidly revises its gpplication, the Board on gpped, will apply the regulaion that
was in effect a the time of the Depatment’s find decison and not the regulation that
was in effect a the time the origind permit application was filed before the initid apped.
Further, the environmentad assessment of the proposed permit modification, expanding
the landfill, is limited to the subject of the proposed modification itself, and not the
origind landfill.

In Philadelphia Waste Services, Inc. v. DEP, 2003 EHB 323, the Board dismissed
the apped of a wadte facility operator from a denia of its permit application based on its
proximity to a park. The Board held that athough the location of the proposed facility
had been used in the past for various waste-rdated activities, it was not “grandfathered”
from the prohibition of waste facilities within 300 yards of a park.

Takings

In Davailus v. DEP, 2003 EHB 101, the Board held that the Department’s denial
of a permit to harvest peat from wetlands was not a taking. Specificdly, the Board found
that the permit denid was neither unduly oppressve, nor did it deprive the landowner of
al economic vaue of the parcd. The permit denid only intefered with some of the
cdamants invetment expectaions, the clamants were permitted to remove a sgnificant
portion of the peat from the property before the permit denia, the property has retained
subgtantid  vaue, and the permit denid promoted the vitd public interest in the
preservation of wetland habitat.



Board Procedure
Administrative Finality

The Board dismissed the gpped of a permit transferee in Jai Mai, Inc. v. DEP,
2003 EHB 349, who had chdlenged permit conditions of NPDES and Water Qudlity
Management permits. The Board held that there had been no changes to ether permit.
Even though the permit transferee was not affected a the time of the origind permit
issuance, it is nevertheless bound by the terms and conditions of the permit which
became find when the permit was issued in the transferor's name, and may not use the
transfer as a vehicle to attack the conditions of the permit.

Appealable Actions

The Board dismissed the agpped by the County of Berks of a notice of violaion
issued by the Depatment which noted violations a its wastewater trestment plant.
Noting that such notices by the Depatment represent “one of the many provisond,
interlocutory, decisons’ and did not require the County to take any action, and therefore
was not an appealable action. County of Berks v. DEP, 2003 EHB 77.

A letter issued by DEP to a township sewage enforcement officer, which
commented on a pre-permit application for a proposed dternative sewage disposa
sysem was not a find gppedable action over which the Board has jurisdiction. The
Board in Boggs v. DEP, 2003 EHB 389, observed that the letter did not mandate any
action on the pat of the township merdy expressed the Depatment’s “beief” tha the
proposa “may be’ deficient. Therefore the gpped was dismissed.

Discovery

The Board granted a motion for a protective order filed by the Pennsylvania Fish
and Boa Commisson in Hanson Aggregates v. DEP, 2003 EHB 1. In this apped of
dredging permits, the permittee sought discovery of information regarding the Ste
specific locations of threatened and endangered fish species. The Board agreed with the
Fish Commisson tha such information was highly confidentid and that the permittee
failed to show that such information was necessary to its prosecution of the case.

In a sngle judge opinion in New Jersey Department of Environmental Protection
v. DEP, 2003 EHB 220, the Board held that documents held by the NJ DEP may be
protected from discovery by a ddiberative process privilege. The opinion cautioned,
however, that the privilege is unlikdy to aoply to documents held by the Pennsylvania
Department of Environmenta Protection.



Intervention

The Board denied intervention to the United Mine Workers of America in an
goped involving miner safety issues, TJS Mining, Inc. v. DEP, 2003 EHB 507. The
UMWA faled to aticulate its gpecific interest in the outcome of the litigation, other than
agenerd interest in the precedent that might be established.

The Board made an unusud ruling by denying a petition to intervene filed a the
eleventh hour by a school didrict in an goped from an encroachment permit approval.
The Boad denied the motion , which was filed one month before the hearing in
Pennsylvania Trout v. DEP, 2003 EHB 590, because the school district had had ample
opportunity to intervene earlier in the proceedings and to permit such late intervention
would cause significant prgudice to the other parties in the gpped.

Mootness

In Boggs v. DEP, 2003 EHB 177, the Board dismissed an appeal of a letter
concerning a proposal by the gppelant to implement an dternative sewage disposa
system on his property. The apped was moot because the Department issued a second
letter which unequivocdly and completdy withdrew the letter under gpped and the
Board concluded that there were no other potentid adverse collatera consequences from
the firdt letter.

In Tinicum Township v. DEP, 2003 EHB 493, the Board dismissed the apped of a
municipdity from permits which had been issued to a quarry operator when the operator
surrendered the permits to the Department upon the sde of the property to another state
agency. The Board noted that no other relief could be granted by the Board and that the
township had an adequate forum in the court of common pleas to address clams by the
mining operator that the litigation was impropely filed in the law suit filed in tha
tribundl.

Summary Judgment

The Board granted summary judgment dismissing the appeal of a pro se appelant
who objected to the Department’'s issuance of an NPDES permit for the discharge of
gorm water from condruction activities. The Board in Goetz v. DEP, 2003 EHB 16,
observed that the permittee’'s motion was well pled and supported by record evidence, yet
the appedlant's response was not supported by affidavits, or any citations to record
evidence controverting the evidence cited in support of the motion or a chalenge to the
credibility of any witness. Therefore there was no evidence a dl supporting any of the
appdlant’ s objections or creating any issue of materid fact in dispute.

Sanding



The Board held in Greenfield Good Neighbors Group Inc. v. DEP, 2003 EHB 555, that a
citizens group falled to adduce sufficient evidence a the hearing in support of ther
ganding to apped a water qudity management permit. Specificaly the Board found that
they failed to prove that they would be harmed in a definite way by the activity gpproved
in the permit, a oray irrigation fidd. None of their wells were in the area that would be
affected by spray irrigation. Nor did any of the individua members of the group identify
aharm to an aesthetic or recreationa interest cause by the spray irrigation field.

Qupersedeas

In a consolidated meatter involving three third-party appeals from a revison to a
Noncoad Surface Mining permit issued by the Depatment, the Board denied the
gppellants  petitions for supersedeas because appedlants falled to meet the criteria for
issuance of the extreordinary remedy of superseding a presumed vdid permit. The permit
dlowed mining of limestone and dolomite to a depth of 950 feet mean sea levd & a
quarry. All appdlants were concerned that the pumping of ground water associated with
lowering the depth of the quarry to 950 feet mean sea level would have a detrimenta
impact on water resources in the area, particularly Roaring Spring. Appellants faled to
demongrate by a preponderance of the evidence that they would suffer irreparable harm
from the mining operation pending a find adjudication of the consolidated appeds.
Further, gppdlants falled to meet their burden of proving a likelihood of success on the
merits. Borough of Roaring Spring v. DEP, 2003 EHB 825.

Timeliness of Appeal

The Board held that a notice in the Pennsylvania Bulletin was not reasonably
caculated to provide notice of a Section 401 Certification for a road congtruction project
proposed by the Pennsylvania Depatment of Transportation in Solebury Township v.
DEP, 2003 EHB 208. Specificdly the notice only dated that the Department of
Environmental Protection had agpproved an environmenta assessment, but did not aso
date that its approval dso condituted approval of a Section 401 Certification. Therefore
the gppellants did not have adequate notice of the action for the purpose of the apped

period.

The Board held that a permittee was not on notice that a compliance order which
was handed to him in a meeting with the Department was the find order which started the
“gpped clock.” In Laurel Land Development v. DEP, 2003 EHB 500, the Board held that
the permittee was led to believe that he could persuade the Department to change its
postion and additiondly, the order was later mailed to the permittee by certified mail.
Therefore it was not unreasonable for him to conclude that the certified letter was the
find Department action from which he was required to apped.



