SELECTED ENVIRONMENTAL HEARING
BOARD AND RELEATED COURT DECISIONS
DURING THE YEAR 2002

Air Quality

North American Refractories Company v. Department of Environmental
Protection, No. 1298 C.D. 2001, (Pa Cmwlth. 2002). The Department reasonably
interpreted its ar qudity regulations to require that an gpplication for an emisson
reduction credit be filed within one year of the initiaion of the emisson reduction for
which credit was sought and not from the time the Appdlant intended that the reduction
become permanent. The Court held that the Board was bound by this interpretation once
it determined that the Department’ s interpretation was reasonable.

North American Refractories Company v. DEP, EHB Docket No. 99-199-L
(Adjudication issued April 19, 2002). On remand, the Board rgected the chalenge to the
regulation that imposed the one-year deadline for an gpplication for emisson reduction
credits because the Appelant falled to meet its dtatutory burden of proving that the
deadling, dthough more dringent than federd law, is not reasonably necessary in order
for the Commonwedth to achieve or mantan ambient ar qudity Standards or satisfy
related Statutory requirements.

Wheelabrator Falls v. DEP, EHB Docket No. 2001-100-K (Opinion issued May
16, 2002). The Appdlant's motion for summary judgment in an agpped from a Title V
operating permit was denied because of disputed issues of fact relating to a conflict
between the agpplication of a provison of the EPA’s New Source Performance Standards,
incorporated by the Depatment's ar qudity regulations, and the Depatment's Best
Available Technology Policy with repect to recourse recovery facilities issued under the
provisons of Act 101. The permit limited rdief for only some of these standards during
periods of dart-up and shutdown, but not for mdfunction. Application of the New
Source Performance Standards may have entitled the Appdlant relief from al gpplicable
standards during a period of mafunction as wel as start- up and shutdown.

Enfor cement

Farmer v. Department of Environmental Protection, No. 966 C.D. 2001
(PaCmwithfiled _ 2002). The Court affirmed the Board's approval of a $14,000
pendty in an Opinion Not Reported for a tank inspector's incomplete and inaccurate
reports relating to seven different facilities under the Storage Tank Act. The Court sad
that the conduct of this experienced tank ingpector was higher than basic liability
requirements under the Depatment's pendty matrix, that the pendty was within the
appropriate range for low risk violations, and that the falure to congder the ligbility of
the facility owners in assessing the pendty againg the ingpector was reasongble. The
Court said that thiswas not a case of shared responghility for the same conduct.



HSCA/Brownfieds

Chirico v. DEP, EHB Docket No. 2001-048-MG (Opinion issued January 28,
2002). The Board uphed the Department’s entry into a prospective purchaser agreement
for the devdopment of commercid facilities a a contaminated Ste while EPA and the
Depatment were conducting a remedid investigation and the deveopment of a
feaghility dudy leading to the find decison for remediation of the entire gte  The
Depatment has authority under HSCA to enter into such an agreement, and the
adminigrative record gave no indication that the Department's action was abitrary or
capricious.

Mining

Birdsboro v. Department of Environmental Protection, 795 A.2d 444 (Pa
Cmwith. 2002). the Commonwedlth Court affirmed the Board's gpprova of the issuance
of a noncod mining pemit in an aea which the Depatment had desgnated as an
exceptiond value watershed provided the mine plan was redesigned to raise the floor of a
section of the mine and to spolit the mine into two geographic and tempord aress
desgnated as Phase 1 and Phase 2. Among other conditions of the Department's
goprova, mining under Phase 2 could not proceed until after the Appelant produces
evidence that Phase 1 mining did not damage wetlands surface water, or groundwaeter.
The Court upheld the Board's rgection of the testimony of one of the Appdlant’'s
witnesses, held that the Department’s interpretation of its regulations was reasonable, that
the Department did not er in deferring full authorization for phase 2 until the completion
of the Phase 1 mining and concluded that the Appdlant’s rights were not denied by the
authoring of the adjudication by a Board Member other than the Board Member who
conducted the hearing and heard the testimony of the witnesses.

Maddock v. DEP, EHB Docket No. 2000-145-L and 164-L (Adjudication issued
January 22, 2002). The Board dismissed an gpped from the renewd of a cod refuse
disposa permit as well as an gpped from a related bond release where the Appdlants
faled to prove that the continuing use of a borehole a the permitted facility presented
any threat of an adverse impact on the Appellants well.

Riddle v. DEP, EHB Docket No. 98-142-MG (Adjudication issued March 25,
2002). The Board dismissed agppeds from the Depatment’'s approvd of two Stage |
Bond releases because the evidence as to one property owned by the Appelant
demondtrated that the bond release area was properly contoured and had adequate
drainage controls. In the case of the second property, the Board found that the Appelant
faled to adduce any evidence tha there were ongoing violations of the Surface Mining
Act or the regulations thereunder. Accordingly, the criteria for bond release had been
met for both properties.



Colt Resources Inc. v. DEP, EHB Docket No. 2002-090-R (Opinion issued
September 12, 2002). The Board denied a motion for partidl summary judgment in an
goped of a civil pendty assessment under the Surface Mining Act. Pursuant to Section
184 of the Surface Mining Act and the Commonwedth Court’s holding in Kent Coal
Mining Co. v. Department of Environmental Resources, the Board determined that a party
who appeds a civil pendty assessment issued under Section 184 may chdlenge both the
amount of the pendty as wdl as the fact of the underlying violation, even where that party
has not gpped ed the compliance order giving rise to the civil pendty.

Goetz v. DEP, EHB Docket No. 99-168-C (Consolidated with 99-220-C)
(Adjudication issued October 11, 2002). The Board dismissed consolidated appeds of
two compliance orders issued to Appdlant by the Department pursuant to the Noncoa
Surface Mining Conservation and Reclamation Act, Act of December 19, 1984, P.L.
1093, as amended, 52 P.S. § 3301 et seq. (Noncoad Mining Act), for conducting noncoa
surface mining activities on his property without complying with gpplicable performance
dandards and requirements prescribed in implementing  regulations. The Boad
concluded that the Department met its burden of proving that the compliance orders were
properly issued in that: 1) the orders conformed with gpplicable law; 2) the orders were
supported by a preponderance of the evidence; and 3) the orders were a reasonable
exercise of the Depatment’s discretion and Appelant failed to demondrate that he was
entitled to any of the affirmative defenses provided in the Noncod Mining Act.

George M. Lucchino v. DEP, 809 A.2d 264 (Pa2002). The Supreme Court
affirmed the Board's decison directing Appelant to pay costs and counsd fees to a
Permittee pursuant to section 4(b) of the Surface Mining Conservation and Reclamation
Act (SMCRA) and Section 307(b) of the Clean Streams Law. Mindful of the necessity to
bdance the potentid chilling effect of any grant of atorney’s fees agang an individud
litigant on the willingness of ditizens to bring suits and the importance of protecting
againg frivolous auits the Court supported the awvard of fees in this case. The Court Stated
that the Board's findings 1) that Appellant had no basis for his gppea and was essentidly
using the process to harass the Department of Environmental Protection and the Permittee
and 2) that the Appellant lacked standing as he would in no way be affected by the permit
he sought to challenge were sufficient to warrant the award.

The Court further noted that in Act 138 of 2000, the Environmenta Protection —
Strategic Lawsuits Againgt Public Participation Act, which was enacted subsequent to the
Court’s grant of alocatur, the legidature defined the standard for the award of attorneys
feesfor the EHB asfollows:

Recipients of awards. — Appropriate costs and fees incurred for a
proceeding concerning cod mining activities may be awarded:

* * * *
(4) To a permittee from any party where the permittee demonstrates

that the party, in bad fath and for the purpose of harassng or
embarrassing the permittee:



(i) participated in such aproceeding in bad faith for the
purpose of harassing or embarrassing the permittee.

27 Pa.C.S. § 7708(c).

Consol Pennsylvania Coal, Co. v. DEP, et d., EHB Docket no. 2002-112-L
(Opinion Issued December 31, 2002). The Board modified a condition in an
underground mining permit revison that authorized development mining but required
that an additiond permit revison be issued before full-extraction mining could proceed.
The Board retained the pat of the condition that made the issuance of that additiond
permit revison contingent upon compliance with regulaions relaed to mining and water
pollution and hydrologic bdance requirementss The Board druck the pat of the
condition that was based upon the application of the Dam Safety and Encroachments Act
and certain water discharge requirements in the regulations.

The Boad determined that the Dam Safety and Encroachments Act and the
permitting regulations promulgated thereunder and codified a 25 Pa. Code Chapter 105
do not apply to the subsidence impacts of underground mining beneeth watercourses. The
Board dso stated that 25 Pa. Code Chapter 93, which applies to “discharges,” aso does
not goply to the subsdence impacts of underground mining. The Board further
determined that the Clean Streams Law and the water-protection provisons of 25 Pa
Code Chapters 86 and 89, however, do apply to the subsidence impacts of underground
mining. In permitting and regulating the subsidence impacts of underground mining, the
Depatment is not limited to the Bituminous Mine Subsidence and Land Conservation
Act and Subchapter F of 25 Pa. Code Chapter 89. A motion for reconsderation limited
to the gpplication of 25 Pa. Code Chapter 93 is pending.

Nuisance

Tinicum Township v. Delaware County Concrete, Inc.,  A.2d__ (No. 1119
C.D. 2002, Pa. Cmwith. filed December 13, 2002). The Commonwedth Court upheld an
Order of the Court of Common Pleas of Bucks County granting Tinicum Township's
(“Tinicum”) request for a prdiminary injunction to enjoin Ddaware Vdley Concrete
(“DVC’) from blagting in ther quarry operation. In 2001, after dmost five years of
review, the Department issued DVC a mining permit under the Non-Cod Surface Mining
Consarvation and Reclamation Act (NonCoal Act), Act of December 19, 1984, P.L.
1093, as amended, 52 P.S. § § 3301-3326. Tinicum sought an injunction to prevent DVC
from blaging daming the blasing vidlated its Blasting Ordinance and tha the blasting
condituted a private and public nuisance because of the danger to the hedth, safety and
welfare of the community. The lower court granted the injunction finding that the
blagting violated the Blasting Ordinance and that it congtituted a nuisance.

On apped DVC argued that the Tinicum Ordinace was pre-empted by the Nor+
Cod Act and that the trid court erred in enjoining DVC from blaging as a nuisance
because as a regulated activity it could not be a nuisance per se.  The Commonwedth
Court determined that the Tinicum Ordinance was pre-empted by the Non-Coa Act, but



upheld issuance of the injunction based upon the blagting activity being a nuisance.  The
Commonwedth Court determined that if mining causes or has a sgnificant potentid to
cause a public nuisance, it could be prohibited regardless of compliance with the
gpplicable statutes and regulations. 1d. at 12.

Nutrient M anagement

Hissong Farmstead, Inc. v. State Conservation Commission, EHB Docket No.
2001-291-L (Opinion issued November 12, 2002). The Boad denied a motion for
summay judgment under the nutrient-management regulaions. A nutrient-management
regulation that includes setback requirements provides that it applies to “new” manure
storage lagoons. The agpped presented the question: “new” relaive to what? The Board,
in denying the operator’s motion for summary judgment, declined to adopt the operator's
pogtion that, as a matter of law, a lagoon can only be “new” if it is built after the date
chosen by the operator to submit its nutrient management plan for approval.

Regulatory Takings

Machipongo Land and Coal Company v. Commonwealth, 799 A. 2d 751 (Pa
2002). The Supreme Court reversed the Commonwedlth Court’'s determination that a
regulatory taking occurred when the EQB determined that certain property was
unsuitable for mining under the Surface Mining Control and Reclamation Act. The
Commonwedth Court had held that the cod edsate in the desgnated area could be
considered separatdly from the rest of the land for purposes of taking anadyss and held
that the owners had been deprived of dl reasonable use of this cod estate. The Supreme
Court held that such a “verticd” separation of the interest in land was improper for
takings andyss.

The Court’'s remand order first required the Commonwedth Court to define the
horizontal extent of the relevant property including both the surface and minerd rights.
The factors to be consdered in determining the relevant parcd are, without limitation,
“unity and continuity of ownership, the dates of acquistion, the extent to which the
proposed parcd has been consdered as a single unit, the extent to which the regulated
holding benefits the unregulated holdings, the timing of trandfers if any, in light of the
developing regulatory environment; the owners investment backed-expectations, and, the
landowner’ s plans for development.”

Secondly, the Court directed the Commonwedth Court to determine whether a
Lucas andyss requires a finding that a taking occurred. This was required because the
record was unclear as to whether some owners of the coa edtate dso owned a surface
edate. Under this tedt, regulaions that deprive an owner of ‘al economicdly beneficia
or productive use of land are takings unless the use condtitutes a public nuisance or are
caused by the nature of the use and the owner could have expected that the government
might prohibit it” In addition, such a teking would not occur if date property law
independently prohibits the use. As to one property owner the Supreme Court held that
because that owner’s surface rights had independent value as evidenced by actud sdes of
acreage, timber and entering into leases for gas development, the Lucas test was satisfied.



Thirdly, the Court required the Commonwedth Court to conduct a traditiona
takings or Penn Central andyss in the case of dl property owners to determine whether
the regulaion is unduly oppressve in forcing some people to bear public burdens which
in dl farness and justice should be borne by the public as a whole. Subject to the issue
of nuisance, the Court remanded to the Commonwedth Court for a trid on the facts
relevant to thistraditiond taking andyss.

Finadly, the Court's order required the Commonwedth Court to determine
whether the proposed use could condtitute a nuisance or would otherwise violate State
property law. The Court sad that even if the proposed regulation prohibited dl
economicaly beneficid use of the land, there would be no teking if the use could be
abated or prohibited by genera principles of state property law. The Court observed that
a use that was acceptable when the property was purchased may become unacceptable
over time so that the owner's expectations of the lawfulness of that use may no longer be
reasonable.  Reasonableness is ordinarily a factud issue, but whether there is a public
right may be an issue of law. Referring to the common law of nuisance and the
provisons of the Clean Streams Law defining a nuisance, the Court sad that if the
owners proposed use of the stream would unreasonably interfere with the public right to
unpolluted water, the use, as a nuisance, may be prohibited without compensation. In
concluson the Court's opinion daed: “Indeed, despite our conviction that private
property rights are to be strongly protected, we are struck by the impropriety of taking
action that would require the Genera Assembly to pay someone not to pollute public
water or destroy public fisheries.

Sewage Planning

Perkasie Borough Authority v. DEP, EHB Docket No. 2001-267-K (Opinion
issued September 17, 2002). The Board granted a joint motion for partid summary
judgment and determined that the Appdlant was precluded by the doctrine of
adminidgraive findity from asserting, in an apped of a fadlity's Pat [I/Water Qudity
Management Permit, that the facility is not needed and that, instead, sewage should be
directed to the exigting treatment plant where the prior ungppeded Act 537 Sewage
Feacilities Plan provided for congruction of the new plant and the prior Part I/NPDES
permit had been granted and was not gppeded. In addition, the Board denied Appdllant’'s
cross-motion for summary judgment asserting that the contemplated plant would not be
able to meet its permitted effluent limitations as there were disputed issues of fact,
including expert opinion.

Sewage Sudge

Benjamin A. Sevens and Judith E. Sevens v. DEP, 2000-030-L (Adjudication
issued March 7, 2002). In an gpped brought by landowners who live adjacent to a Ste
used for the land agpplication of sewage dudge, the Board uphed the procedures and
dandards utilized by the Depatment in reviewing the dte's auitability. The Board
rgected the argument that the dte could not be reviewed in accordance with procedures
goplicable under the generd permit for the beneficid use of dudge In addition, the
Board found that the Permittee could use the site in question because it was adequately



investigated, despite the fact that it was not possble to determine with precison exactly
how much dudge was previoudy gpplied to the Ste.

Solid Waste

Eagle Environmental 11, L.P. and Chest Township v. DEP, EHB Docket No.2001-
198-MG(Opinion issued April 4, 2002). The Board denied a motion for summary
judgment which presented a chalenge to the vdidity of 25 Pa Code § 287.127(c), a
Depatment regulation requiring the applicant for a resdud wage landfill permit to
identify the socid and economic benefits created by the proposed landfill, and to
demongrate that those benefits clearly outweigh the known and potentia environmenta
harms caused by the project. The Board determined that there was Statutory authority for
the regulation in the Solid Waste Management Act and Act 101. The Board dso uphed
the conditutiondity of the chdlenged regulation. A reated crossmotion was denied
because it turned on disputed issues of fact reserved for the hearing on the merits. An
interlocutory apped is pending in Commonwedlth Court.

Southeastern Chester County Refuse Authority v. DEP, EHB Docket No. 2001-
032-K (Opinion issued February 6, 2002). In an Opinion and Order granting summary
judgment to the Department and the Intervenor, London Grove Township, the Board held
that the Environmenta Quality Board did not act ultra vires when it passed 25 Pa. Code
271.202(f), relating to the Department's acceptance of applications and completeness
review. Appdlant argued that 271.202(f) was ultra vires because it dlowed the
Department to not accept a landfill expanson application where there was more than five
years of remaning cgpacity. The Board arived a its holding after concluding that the
preamble to the regulations published in the Pennsylvania Bulletin and the <tated
purposes of the Solid Waste Management Act provided the necessary authority for the
regulation.

Jefferson County Commissioners v. DEP, EHB Docket No. 90-097-C
(Adjudication issued February 28, 2002). The Board revoked a permit to construct and
operae a municipd waste disposa facility under SWMA and Act 101 because, among
other things, its location in close proximity to a County arport would aitract birds and
present a sgnificantly increased risk to aircraft usng the airport as a result of bird drikes,
aharm to the public safety posed by the landfill in its proposed location.

Environmental & Recycling Services, Inc. v. DEP, EHB Docket No. 2000-172-C
(Adjudication issued May 8, 2002). The Boad sustained an agpped from the
Depatment's denid of an gpplication for a modification of a permit to operate a
congruction/demalition landfill to increese the landfill’s average daly volume limit. The
Boad amended the permit to increase the average daly volume limit as requested
because the Appdlant sdtisfied its burden of proving that it met the requirements for
gpprova of its gpplication.

Maryanne Goheen v. DEP, EHB Docket No. 2002-077-L (Opinion issued August
22, 2002). The Board denied a motion for partid summary judgment in an gpped from



the renewd of a landfill’'s permit. The Board determined that a third-party Appelant
may not chdlenge the legdity of a host municipdity’s incorporation because the
Pennsylvania Supreme Court has dready determined that the incorporation was legd.
The Board further determined that the Appdlant, however, was not necessarily precluded
soldy as a reault of the Supreme Court’s holding from arguing that the fees being pad to
the host municipaity should not be consdered as adequate mitigation for harms being
suffered by parties other than that municipdity.

Tire Jockey Services, Inc. v. DEP, EHB Docket No. 2001-155-K (Consolidated
with 2001-041-K) (Adjudication issued December 23, 2002). The Board dismissed an
gpped from an order and civil pendty assessment issued to Appellant by the Department
pursuant to the Solid Waste Management Act, 35 P.S. § 6018.101 et seq., for operating a
resdual waste processing facility without a permit. The Department proved that the order
was properly issued, and Appelant faled to susain chdlenges to the Department’'s
authority to issue the order. Appdlant’s postion that dl of the whole tires which would
come to the dte are not wagte within the meaning of the Solid Waste Management Act
was rgected. The civil pendty was uphdd as lawful and reasonable. The Board aso
dismissed an goped from the denid of an gpplication for a determination of agpplicability
of a generd permit to Appelant's wadte tire processng facility. The Department had
correctly determined tha the application was fundamentdly deficient with respect to
adequate bonding. It had aso correctly determined that Appelant's principa
demongrated a lack of ability or intention to comply with environmentd laws and
regulations as st forth in the “compliance history” provison of Section 503(c) of the
Solid Waste Management Act.

Water Quality

Municipal Authority of Union Township v. DEP, EHB Docket No. 2002-043-L
(Opinion issued February 4, 2002). The Board granted the Appelant’s motion for partia
summay judgment holding thet the Depatment may not refuse to st otherwise
goplicable, technology-based effluent limits in an Appdlants NPDES pemit soldy
because the Appedlant’s publicly owned trestment works is desgned for and is in fact
mesting more gringent limits

Jurisdiction

Donny Beaver and Hidden Hollow Enterprises, Inc. t/d/b/a Paradise Outfitters v.
DEP, EHB Docket No. 2002-096-K (Opinion issued August 8, 2002). The Board granted
a Department Motion to Dismiss the apped of a Department letter (Dkt. No. 2002-096-
K) which asserted the Commonwedth’'s legd postion that it owns the riverbed of the
Little Juniata River and that the public has a right to lawfully access a portion of the river
adjacent to Appdlants land. The Board determined that the letter was not an appedable
agency action within the Board's jurisdiction. The Board dso granted a Department
Motion to Dismiss a second appea from a subsequent letter to Appelants (Dkt. No.
2002-151-K). The second letter merely reterated the legd postions outlined in the



origind letter and smilaly did not conditute an gppedable action. Judge Krancer
dissented asserting his pogition that the | etters were appealable actions.

Smithtown Creek Watershed Association v. DEP, Docket No. 2002-100-MG
(Opinion Issued August 15, 2002). The Board granted a motion to dismiss an gpped of a
decison by the Environmentad Qudity Board rgecting a petition to upgrade the
desgnaion of a waterway. The Boad hedd that it has no jurisdiction to review
rulemaking decisons of the Environmenta Qudity Board outsde the context of an action
by the Department gpplying or otherwise implementing the regulation.

Standard of Review

Eighty-Four Mining Co. v. United Mine Workers of America, et al., No. 22 C.D.
2002 (Pa. Cmwilth. 2002). In an unreported opinion, the Commonwedth Court, affirmed
a Boad decison that sustained the United Mine Workers of Americas apped and
rescinded the Department’s grant of a variance from pre-shift examination reguirements.
On apped to the Commorwedth Court, Eighty-Four Mining contended that the Board
ered when it faled to defer to the Depatment's datutory interpretation of pre-shift
examinaion requirements and that the Board's order was not supported by substantia
evidence. In upholding the Board's determination, the Court stated that the Board was
required to review the evidence de novo and, contrary to the Department, found that the
requested variance did not afford protection substantialy equa to or grester than the
goplicable requirements. The Court disinguished this case from Department of
Environmental Protection v. North American Refractories Company, 791 A.2d 461 (Pa.
Cmwith. 2002) dating that this was a case of datutory interpretation not regulatory
interpretation and that unlike in North American Refractories the Board found the
Department’s interpretation unreasonable.  The Court determined that the Board acted
within its discretion and that the decision was supported by substantia evidence.

Procedure
Amendments to Notice of Appeal

Wallace Township, v. DEP, EHB Docket No. 2002-113-MG (Consolidated with
2002-114-MG, 2002-115-MG, 2002-123-MG, 2002-124-MG, and 2002-126-MG)
(Opinion issued October 8, 2002). The Board granted a Joint Motion for Leave to amend
notices of appea from the Depatment's approva of a water withdrawa permit to a
drinking water supplier to add three gpecific dternative sources, not Specificaly
mentioned in the notices of apped, to the generd clam that the Department improperly
faled to condder dternative sources of water supply. The Board concluded that the
Permittee would not be prejudiced by this amendment under the particular circumstances
of the consolidated appedls.



Expedited Hearings

Pennsylvania Trout v. DEP, EHB Docket No. 2002-251-R (Opinion issued
November 13, 2002). The Board denied a motion to shorten the discovery period from
90 days to 60 days, to expedite the filing of expert reports and Dispositive Motions, and
to schedule a merits hearing approximately four to five months from the filing of an
Apped where the opposng paty had presented valid reasons why such an expedited
schedule would infringe upon its right to due process.

Expert Reports

Township of Paradise v. DEP, EHB Docket No. 2001-024-K (Opinion issued
February 5, 2002). The Board granted a motion to strike two expert reports served after
the deadline for the filing of Appdlant’s expert reports.

Mootness

James E. Brumage v. DEP, EHB Docket No. 2001-212-R (Opinion issued May
16, 2002). The Board dismissed a third party apped of a permit authorizing the remova
of cod within 150 feet of a natura gas well as moot where the cod remova had dready
taken place, the Appellants did not seek a supersedeas of the permit, and the Board was
unable to grant the relief requested by the Appdlants.

Motionsin Limine

Clearview Land Development Co. v. DEP, EHB Docket No. 2002-191-K
(Opinion issued May 16, 2002). The Department’s motion in limine was denied because
it sought the dispostion of the Appdlant's dam that it could contest ligbility for
violations of SWMA in a pendty assessment case.

Motions for Nonsuit

Naomi R. Decker v. DEP, EHB Docket No. 2001-107-L (Opinion issued July 9,
2002). The Board granted a motion for nonsuit where the Appdlant faled to present any
evidence of record tha she had dtanding where the question of standing was at issue.
Appdlant faled to cdl ether lay or expet witnesses and did not tedify hersdf.
Appdlant’s case condsted only of a series of documents. Following a mation for nonsuit
in a matter where standing was at issue the Board concluded that the limited evidence of
record did not support any of the criteria prerequisite to sanding.

Petitions to Intervene
Consol Pennsylvania Coal v. DEP, EHB Docket No. 2002-112-L (Opinion issued

October 10, 2002). The Board denied without prgudice a citizens group’s petition to
intervene where its petition was not verified. The Board granted another locd citizens
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group’'s petition to intervene in a cod company’s goped from conditions placed in a
Depatment gpproved revison to its cod mining activity permit because the petitioner
has a direct, immediate, and subgtantid interest in the revison area which is credibly
aleged to be adversdly affected by the permitted activity.

Sanding

Perkasie Borough Authority v. DEP, EHB Docket No. 2001-267-K (Opinion
issued February 6, 2002). In an Opinion and Order denying the Permitteg's, Hilltown
Township Water and Sewer Authority, Motion to Dismiss or in the dternaive Maotion for
Summary Judgment the Board held that it could not conclude a the motion stage, on the
bass of the pleadings and the record as it then stood, that the Appellant lacked standing.
The Appdlant water and sewer authority appeded the issuance of a Pat II NPDES
permit for the condruction by the Permittee of its own treatment facility. The Appdlant
dleged, among other things, that the congdruction of the plant would force the rates that
it, 8 a condituent municipd authority of the regiond authority, pays to the regiond
authority for trestment a the regiona authority’'s plant to increase due to the loss of
Permittee' s flow.

Summary Judgment

Milco Industries Inc. v. DEP, EHB Docket No. 2001-179-L (Consolidated with
2001-188-L and 2001-194-L)(Opinion issued August 20, 2002). In an gpped from an
enforcement order issued because odors dlegedly associated with a wastewater discharge
to a Municipd Authority’s sewer system were dleged to be escaping a sewer line and
causing citizen complaints, the Board denied a motion for summary judgment. Where a
motion for summary judgment sought to sudain an gpped from an enforcement order
because the Department could not make out a prima facie case that it had the legd
authority to issue the order, the motion must be denied where the Department can
demondrate a prima facie case tha it had the requiste authority under any one provison
of any one Satute or regulation.

James Kleissler v. DEP, EHB Docket No. 2001-295-L (Opinion issued September
6, 2002). The Board denied motions for summary judgment in a third-party gpped from
the issuance of sform waer and ol and gas permits for a wdl fidd in the Allegheny
Nationd Forest due to genuine issues of disputed fact regarding every issue.  Disputed
factua issues and incomplete legd arguments prevented the issuance of summary
judgment on such issues as to whether the oil wells should have been permitted due to
ther dleged impact on the fored, the habitats of senstive wildlife, and recelving streams.
The record was dso disputed and incomplete on such questions as which wells should
have been covered by which permits, whether the Department should have considered the
cumulative impact of multiple permitted segments and the dgnificance of dleged
deficiencies in the processing of the permit applications.

Whedlabrator Falls, Inc. v. DEP, EHB Docket No. 2002-100-K (Opinion issued
October 21, 2002). The Board denied Appdlant’s second motion for summary judgment
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because there was a threshold disputed factud issue on the extent to which Appdlant’s
previous ar plan gpprovas and operating permits provided sart-up, shut-down and
mdfunction relief (SSM Rdief) which factud issue, in turn, impinged upon the possble
goplication of adminigrative findity in this gpoped of the scope of SSM Rdief in
Appdlant's Title V ar permit. In addition, Whedabrator had not demondrated that it
was entitled to judgment as a matter of law with respect to the question of the meaning of
the term “publication” as used in Section 509 of Act 101 with respect to the Best
Available Technology (BAT) Policy for resource recovery fecilities.

Supersedeas

Tinicum Township v. DEP, EHB Docket No. 2002-101-L (Opinion issued
September 18, 2002). A sipersedeas of an NPDES permit renewa was granted where
the appelant demondrated that the permittee would not suffer any injury and the
environment would not be harmed if a supersedeas was granted, that loca resdents and
the hydrologic regime were suffering irreparable harm and that the harm may have been
exacerbated in the absence of a supersedess, and that the appellant had a subgtantia
likdihood of proving that the Depatment materidly ered by not condgdering the
environmenta impact of pumping in accordance with the renewed permit’ s terms.

Diane Lois Mazze v. DEP, EHB Docket No. 2002-193- MG (Consolidated with
2002-196-MG and 2002-197-MG) (Opinion issued October 30, 2002). The Board denied a
petition for supersedess of the Depatment's approval of the application of biosolids
consging of treated sawage dudge to farmland pursuant to the Department’s regulations.
The Appdlant, who dleged high sendtivity to chemicd exposures and resdes near this
famland, falled to provide convincing evidence that she will be subject to irreparable
ham by the Depatment's action or that she is likdy to succeed in overturning the
Department’ s gpprova after a hearing on the merits of the apped.
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